INVESTIGATION OF THE NATIONAL
RECOVERY ADMINISTRATION

HEARINGS
BEFORE THE

COMMITTEE ON FINANCE
UNITED STATES SENATE
SEVENTY-FOURTH CONGRESS
FIRST SESSION
PUBBUANT go

S. Res. 79
A RESOLUTION FOR AN INVESTIGATION OF CERTAIN
CHARGES CONCERNING THE ADMINISTRATION
OF INDUSTRIAL CODES BY THE NATIONAL
RECOVERY ADMINISTRATION

VOLUME I
PAGES 1 TO 1182
MARCH 7 TO APRIL 4, 1935
GENERAL INDEX IN VOLUME IV

Printed for the use of the Committee on Finance

JIt2

UNITM STATES
GOVERNMENT PRINTING OFFICE
WASHINGTON t 1936

COMMITTEE ON FINANCE
PAT HARRISON, Missiippi Charman
WILLIAM H. KING, Utah
JAMES COZENS, Michigan
WALTER F. GEORGE, Georgia
HENRY W. KEYES, New Hampshire
DAVID I. WALSH, Mesachusetts
ROBERT M. LA FOLLETTE, Ji., Wisconsin
ALBEN W. BARKLEY, Kentucky
JESSE H. METCALF, Rhode Island
TOM CONNALLY, Texas
DANIEL 0. HASTINGS, Delaware
THOMAS P. GORE, Oklahoma
ARTHUR CAPPER, Kansas
EDWARD P. COSTIGAN, Colorado
JOSIAH W. BAILEY, North Carolina
BENNETT CHAMP CLARK, Missouri
HARRY FLOOD BYRD, Vh-ginia
AUGUSTINE LONERGAN, Connecticut
HUGO L. BLACK, Alabama
PETER G. GERRY, Rhode Island
JOSEPH F. GUFFEY, Pennsylvania
FILTO M. 70DTON, Clerk

PREFACE
Under authority of Senate Resolution 79, Seventy-fourth Congress,
first session, the Senate Finance Committee, for the purpose of
investigating certain changes in the National Industrial Recovery
Act, commenced hearings on March 7, 1935, and concluded on
April 18, 1935.
Owing to the voluminous matter presented, it was deemed advisable
to consolidate the printed record of the proceedings in four volumes.
The chronological order of the oral statements has been regarded.
Subsequent briefs and statements submitted by the various witnesses
have been inserted, as near as practicable, with the original testimony.
A large number of letters, filed with the committee, merely stating
the attitude of the writer or substantially repeating arguments
already submitted in the hearings, have not been included, but such
letters and exhibits not appearing in the printed record are on file
and accessible to members of the committee.
A general index has been prepared and printed as volume IV.
FEL4 TON M. JOHNSTON, Clerk.
M

CONTENTS
Page
Statement ofBabcock, Harry A., attorney, Federal Trade Commission ----------808
Blair, Mrs. Emily Newell chairman, Consumers' Advisory Board..--964
Blaisdell, Jr., Thomas d., director, Consumers' Division, National
Emergency Council -------------------------------591,632, 824
Curlee Francis M., counsel, Industrial Recovery Association of
362
Clothing Manufacturers --------------------------------------Darrow, Clarence, of Chicago, 11------------------------------296
Fishback, Paul executive secretary of the National Food Brokers
Association, Indianapolis, Ind-------------------------------1164
Green, William, president, The American Federation of Labor ------609
Hettinger, A. J., Jr., executive secretary, Durable Goods Industries
Committee -------------------------------------------816, 1004
Hillman, Sidney, member of the National Industrial Recovery Board311
Irwin, Robert W., National Committee for the Elimination of Price
Fixing and Production Control -------------------------------735
Janney, Laurence A., Now York City ---------------------------1033
Kellogg, Frederick S Montclair N. J --------------------------1150
Martin W. C,, president of the Southern Association of Steel Buyers
and Consuners of Birmingham, Ala ---------------------------1173
Mason, Lowell, Washington, ). C., former general counsel for the
National Recovery Review Board ---------------------------1095
Nelson, D. M., assistant to chairman National Industrial Recovery
Board---------------------------------------------------991
Nicholson, Joseph W., purchasing agent for the city of Milwaukee,
Wis -----------------------------------------------------775
Richberg, Donald R., Executive Director, National Emergency
Council ---------------------------------------------------I
Scoggin, L. Smith, president, Typoqraphical Union, St. Paul, Minn..
984
Tracy, George S., president, Perkins-Tracy Printing Co., St. Paul,
Minn -----------------------------------------------------975
Vincent, Merle D., deputy administrator, National Recovery Administration ----------------------------------------------495
Watson, Russell E., representing the Chicopee Manufacturing
Corporation of Georgia, and the Chiceopee Manufacturing Co. of
Massachusetts, subsidiary corporations of Johnson & Johnson --1177
Williams, S. Clay, chairman National Industrial Recovery Board-165
Consumers' Advisory Board:
Appendixes to memorandum submitted to General Johnson February
19, 1934 -------------------------------------------------681
Ayres, Ruth and Baird Enid, statement on private price control and
code policy, January 9, 1935 --------------------------------875
Chandler, V. L., statement on fixing coal prices, January 9, 1935-.
87
Edwards, Corwin D., statement on experience with price fixing under
the codes, January 9, 1935 ----------------------------------868
Haddock, George 3,, statement on price control through limitation of
production in the Mackerel Fishery Code_----------------------883
Hladley, J. M., statement on the effect of price control and price stabilization on the construction industry ---------------------------889
Keezer Dexter M., general statement on price fixing, January 9, 1935.
920
Lewis, ben W., statement on emergency price experience, January, 9,
1935 ----------------------------------------------------- 872
Lovell, Leander, statement on regulating channels of trade in the
plumbing fixtures industry, January 9, 1935 -------------------886
Memorandum to National Industrial Recovery Board containing
recommendations for revision of the National'Industrial Recovery
Act, submitted January 5, 1935------------------------------643
Southworth, Constant, statement on price fixing in the lumber industry, January 9, 1935 ------------------------------------891
Suggestions for code revision to Gen. Hugh S. Johnson, February 19,
1934-----------------------------------------------------849

VI

CONTENTS

Federal Trade Commission:
City of Milwaukee v. Rubber Manufacturers Association, Inc.,- etoal.F ire hose case:
Report of chief examiner ----------------------------------Final report of investigating attorneys ----------------------Conclusions and recommend nations --------------------------Excerpts from report of Federal Trade Commission to President with
respect to basing-point system in steel industry ----------------Letters, telegrams, statements, etc., submitted byBlaisdell, Thomas C., submitted the following data regarding the extent to which code provisions having to do with price control had
been approved or disapproved by the National Recovery Administration:
Production and capacity control provisions of the codes (approved prior to December 1, 1934--Revised list April 3, 1935)
Summary of code provisions affecting prices -----------------The prohibition of sales below cost as determined by uniform
cost methods as of Feb. 23, 1935--Cost methods approved by
administration ----------------------------------------Trade-practice provisions in codes of fair competition which were
staved, deleted, or substantially restricted -----------------Trend away from code restrictive provisions in National Recovery
Administration ----------------------------------------Cheney, Ward, chairman, Industry and Business Committee for
National Recovery Administration, telegram from, favoring extension of National Recovery Administration ---------------------De Jarnette, L. L., president Do Jarnette Oil & Coal Co., letter from,
to Senator Black, with reference to Ice Code and its application_Howard, John C., memorandum letter in matter of investigation of
the Code Authority of men's clothing industry -----------------King, Dr. Willford I., report before National Industrial Recovery
Board in matter of certain proposed amendments to code for the
men's clothing industry -------------------------------------Marshall, L. C., executive secretary, National Recovery Administration Board, letter from, to Senator Black regarding article XI of
Ice Code -------------------------------------------------Mason, Lowell B., suggestions for amendments to Senate bill 2445-May, H. B secretary Southwest Petroleum Association, telegram to
Senator Aye ----------------------------------------------Plankenhorn, Karl, Williamsport, Pa., letter to Hon. Robert Rich,
inserted at request of Senator Hastings ----------------------Wood, R. E., president Sears Roebuck & Co., letter from, to Senator
Connally --------------------------------------------------Office memorandum no. 228, June 7, 1934--Open price filing, costs, price
cutting, and accounting provisions in codes ------------------------

Pegs
696
705
357
293

942
939
940
946
940
1061
1128
497
434
1127
1146
195
631
652
137

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
THURSDAY, MARCH 7, 1935

UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met pursuant to call at 10 a, in., in the Finance
Committee room, Senate Office Building, Senator Pat Harrison
(chairman) presiding.
Present: Senators Harrison (chairman), King, George, Walsh,
Connally, Gore, Costigan, Clark, Byrd, Lonergan, Black, Gerry,
Guffey,'Couzens, Keyes, La Follette, Metcalf, Hastings, and Capper.
Also present: Senator Gerald P. Nye; Mr. Blackwell Smith, acting
general counsel, N. R. A.; Mr. Leon Henderson, economic adviser,
N. R. A.
The CHAIRMAN. The committee will come to order.
You may proceed, Mr. Richberg. For the benefit of the record
just give your full name and your connection with the National
Industrial Recovery Act. I presume that you prefer to make a general statement before the members of the committee ask you any
questions?
Mr. RICHBERG. Yes; if you please.

STATEMENT OF DONALD R, RICHBERG
Mr. RICHBERG. My name is Donald R. Richberg, Executive Director, National Emergency Council, Director of Industrial Emergency
Committee in charge of'formulating general policies of N. R. A., and
general counsel for N. R. A. on leave of absence.
Senator CouzENs. May I ask you before you begin, Mr. Richberg,
whether you have had any industrial experience?
Mr. RICHBERO. Senator, I have had nothing of what you would call

an industrial experience in the way of managing any plant operation
or industrial operations.
Senator CouznNs. Have you been connected in any way with any
sort of activity which comes under the jurisdiction of the N. R. A.?
Mr. RICHBERG. Not for many years.
Senator CouzENS. How far back?

Mr. RICHBERG. All I am thinking of, Senator, is that in general
private practice I have represented various employees and various
industrial groups many years ago, and that prior to my connection

with N. R. A. I had represented, not on retainer but as an incident to
private practice, various labor organizations, but primarily those
engaged in railroad employment, which has not conic under the
jurisdiction of N. R. A.
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Senator COUZENS. You have appeared many times on behalf of

the railroad brotherhoods before the Interstate Commerce Commission, have you not?
Mr. RICHBERG.. Many times.
The CHAIRMAN. Mr. Richberg, we are here for two purposes.

The first is to investigate various charges that are brought in Senate
Resolution 79 which the Senate has directed this committee to
investigatq. You are familiar with this resolution?
Mr. RICHBERO. Yes.
The CHAIRMAN. You have studied this resolution?
Mr. RicHBERG. Yes.

The

CHAIRMAN.

And secondly, the committee has before it the

message of the President of the United States with reference to
certain changes in the National Industrial Recovey Act. So we
want to take both along as we go in this investigation.
The Senate resolution and President Roosevelt's message are as
follows:
[S. Res. 70, 74th Cong., 1stsess,]
RESOLUTION

Whereas the National Industrial Recovery Act, as a temporary measure, has
been in operation for nearly two years, and will expire by limitation of time on
June 16, 1935; and
Whereas proposals will soon be pending before the Congress for an extension
of the Act or for the enactment of new legislation in lieu of it; and
Whereas the Congress should be guided in its deliberations by the practical
experience
tire last two years; and
I Whereas ofnumerous
charges have been made of injustice, oppression, and
favoritism in the administration of the codes of the several industries; and
Whereas the charges include, among others, the following:
1. That small enterprises are oppressed and their continued existence jeopardized;
2. That wage scales and the rights of the workers are being ignored or subordinated in the competitive battle of the strong to seize the markets of the weak;
3. That in some industries the code authorities are dominated by. certain elements of the industry, and are using their powers for the oppression of other
elements;
4. That they are energetically using their usurped powers to accomplish the
centralization of industry and to prevent its decentralization;
5. That hordes of paid investigators and inquisitors travel over the country
practicing unlawful searches and seizures;
6. That in certain cases the administrators themselves have not hesitated
openly to suspend or revoke the law for the benefit of favored individuals;
7. Chat even among the nonfavored elements of industry there is discriminatron in this respect; that the strong are able to resist aggression while the weak
must submit;
8. That possessing vast and extra-legal powers, code authorities have made
trivial demands which cannot be ignored, under pain of economic death, and have
compelled the accused to travel vast distances with their witnesses and records to
remote places to vindicate themselves;
9. That under the pretense of enforcing wage provisions the code authorities
and the administrators have declared and are putting into effect a policy of regulating production costs without reference to vage scales;
10. That by means of the usurped power of fixing production costs they are
indirectly fixing prices to the consumer;
11. That code authorities have usurped the legislative function and have
issued floods of new legislation tinder the guiso of rules, regulations, and interpretations;
12. That such rules, regulations, and interpretations are deliberately designed
to affect adversely the unfavored elements and to leave unaffected the favored
elements of industry;
13. That the torrent of rules, regulations, and interpretations has been deliberately designed to be vague, indefinite, and uncertain in order that the codes may
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mean anything or nothing in the unlimited discretion arid untrammeled will of
the code authorities;
14. That many of those vague rules, regulations, and interpretations have been
retroactive in character; that industry has been compelled to guess at its peril.
and individuals have been charged with serious offenses for violation of supposed
laws which were not and could not have been anticipated;
15. That a wealth of statistical information is obtained from members of industry for the use and guidance of code authorities; that this information Is
available to the dominant elements and is withheld from those who would resist
their domionation;
J6. That, protected by code provisions for the confidential nature of information thus obtained, the operations of the code authorities are shrouded in mystery
which the unfavored elements are unable to penetrate;
17. That in certain instances important amendments to codes have been
obtained and approved of which the industry at large was in total ignorance for
many months;
18. That when just complaints have been made to the administration, the
administrators have investigated the conduct of themselves and of their collaborating code authorities; that such investigations have been secretly conducted
and the complaining elements never called upon to produce evidence, or informed
that the investigation was in progress;
19. That section 4 (b) of the National Industrial Recovery Act (now expired
by limitation) provided the conditions under which the President may require
that no person shall engage in any trade or industry without first obtaining a
license; that in defiance of the clear intent of the Act certain industrial codes
provide that all commodities produced shall bear an NRA label; that the privilege of using such label shall be granted upon application to the code authority;
the the privilege of using such label may be withdrawn in respect of any manufacturer whose operations, after hearing by the code authority and review by the
administrator, shall be found to be in substantial violation of the code; that this
in effect constitutes the code authority and the administrator a licensing authority; that some retail codes contain an absolute prohibition of the sale by any
merchant of any commodity the code of whose industry requires a label, unless
the label of such industry be thereto affixed; that this system of legalized boycott places the manufacturer at the absolute mercy of the code authority and
the administrator; dhat a standardized practice has evolved under which a person aggrieved by a ruling of the code authority may appeal to the administrator
for redress, but that as a condition of obtaining a hearing of his grievances, he
must agree in advance to be bound by the decision of the administrator and
waive his right to resort to the judicial process;
20. That, notwithstanding the provisions of the Constitution of the United
States that all bills for raising revenue shall originate in the House of Representatives, code authorities have assumed and are exercising the power to levy
taxes on industries and are enforcing collection thereof by duress;
21. That Code authority administration in many cases has lost all semblance
of a rule of law and has become a rule of men, bent upon the oppression of their
weaker competitors; and
Whereas, if the conditions charged obtain to any considerable extent, the
Congress should have full knowledge of them to guide it in the formulation of
new legislation; arid
Whereas all friends of labor and all well-wishers for the success of the Industrial
Recovery program recognize that the correction of abuses is a necessary condition
to the success of the program: Now, therefore, be it
Resolved, That the subject matter of this resolution be referred to the Senate
Committee on Filnance and that said committee be, and is hereby, authorized and
directed to investigate arid report upon the subject matter of this resolution.
For the purposes of this resolution the committee is authorized to hold hearings,
to sit and act at such tines and places during the sessions arid recesses of the
Congress until the final report is submitted, to require by subpena or otherwise
the attendance of such witnesses and the production of such books, papers, and
documents, to administer such oaths, to take such testimony, and to employ
such clerical assistants as it deems advisable. The cost of stenographic services
to report such hearings shall not be in excess of 25 cents per hundred words.
The expenses of the committee, which shall not exceed $5,000, shall be paid from
tire contingent fund of the Senate upon vouchers approved by the chairman.
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[H,Doe, No. 105,74th Cong,, 1st ses.]
To the Congress of the United States:
On May 17, 1933, I asked the Congress to "provide for the machinery necessary
for a great cooperative movement throughout allindustry in order to obtain wide
reemployment, to shorten the working week, to pay a decent wage for the shorter
week, and to prevent unfair competition and disastrous overproduction."
The National Industiial Recovery Act was ps8ed by the Congreas in June
1933 and the administrative machinery to carry it into effect was set up during
the succeeding month.
It is worth. remembering that the purpose of this law challenged the imagination
of the American people and received their overwhelning support. Enforcement
during the earlier life of the act was not a problem which gave the country
concern-for the very good reason that public opinion served as an enforcing
agency which. potential violators (lid
nut diare to oppose. The immediate objective was to check the downward spiral of the great depression and it met this
objective and started us on our forward path. It is now clear that in the spring
and summer of 1933 niany estimates of uncniployrneit in the United States were
far too low and we are therefore alit to forget telay that the National Industrial
Recovery Act was the biggest factor in giving reemployment to approximately
4,000,000 people.
In our progress under the nct the age-lhing curse of child labor ha4 been lifted,
the sweatshop outlawed, millions of wage earners have been released from the
starvation wages and excessive hours of labor. Under it a great advance has
been made in the opp, rtunities and assurances of collective bargaining between
employers and employcc., Under it the pattern of a new order (f industrial
relations is definitely taking shape.
Industry as a whole has also made gains. It, has been freed, in part at least,
from dishonorable competition brought about not only by overworking and underpaying labor but by destructive business practices. We have begun to develop
new safeguards for small enterpriscs; and most important of all, b,,siness itself,
recognizes more clearly than at any previous time in our history the advantages
and the obligations of cooperation and self-discipline, and the patriotic need'of
ending unsound financing and unfair practices of all kinds.
Hand in hand with the improving of labor conditions and of industrial practices
we have given representation and consideration to the problems of the consuming
public. And it is reasonable to state that with certain inevitable exceptions in
the case of individual products there has been less gouging in retail sales and
prices than in any similar period of increasing demand and rising markets.
The first codes went into effect in ,luhy 1933. Since then approximately 000
have been added, The average age of th ,se codes of fair competition which have
been approved-90 percent of the coverable employn:cnts were under code--is
for the defiite achievements already
less than 11 months-a brief time itideed
made. Only carping critics and those who seek either political advantage or the
rigIst again to indulge in unfair practices, or exploitation of labor or consumers
a great code of law, of
deliberately seek to quarrel over the obvious fact thail
order, and of decent business cannot be created it a daly or a year.
We must rightly move to correct sone bingt done rueleft undone. We must
work out the coordination of every code with every other code. We must
simplify procedure. We must continue to obtain current information as to the
working out of code processes. We must constantly improve a personnel which,
of necessity was hastily assembled but which has given loyal and unselfish
service to the Government of the country. We mesa, check and clarify such
povisions in the various codes as arc puzzling to those operating under them.
e must make more and more definite tho responsibilities of all of the parties
concerned.
This act, which met in its principles with such universal public approval and
Juno 10,
under which such great general gains have been made, will terminate oin
next. The fundamental purposes end principles of the act are sound. To abandon them is unthinkable. It would spill the return of industrial and labor
chaos.
I therefore recommend to the Congress that the National Industrial Recovery
Act be extended for a period of 2 years.
I recommend that the policy and standards for the administration of the act
should be further defined in order to clarify the legislative purpose and to guide
the execution of the law, thus profiting by what we have already learned.
Voluntary submission of codes should be encouraged but, at the same time,
if an industry fails voluntarily to agree within itsel unquestioned power must
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rest in the Government to establish in any event certain minimum standards of
fair competition in commercial practices and, especially, adequate standards in
labor relations, For example, child labor roust not be allowed to return; the
fixing of minimum wages and maximum hours is practical and necessary.
The rights of employees freely to organize for the purpose of collective bargaining should be fully protected.
The fundamental principles of the antitrust laws should be more adequately
applied. Monopolies and private price fixing within industries must nut be
allowed nor condoned. "No monopoly should be private." Blt I submit that
in the case of certain natural resources, such as coal, oil, and gas, the people of
the United States need Government suprvision over these resources devised for
the purpose of eliminating their waste and of controlling their output and stabilizing employment in them, to the end that the public will be protected and that
ruinous price cutting and inordinate profits will both be denied.
We must continue to recognize that incorrigible minorities within an industry,
or in the whole field of trade and industry, should uot be allowed to write the
rules of unfair play and compel all others to compete upon their low level. We

must make certain that the privilege of cooperating to prevent unfair competition
will not be transformed into a license to strangle fair competition under the
apparent sanction of the law. Small enterprises especially should be given

sdded protection against discrimination and oppression.

In the development of tois legislation I call your attention to the obvious fact
that the way to enforce laws, codes, and regulations relating to industrial practices
is not to seek to put people in jail. We need other and more effective means for

the immediate stopping of practices by any individual or by any corporation
which are contrary to these principles.
Detailed recommendations along the lines which I have indicated have been
made to me by various departments and agencies charged with the execution of
the present law. These are available for the consideration of the Congress, and
Jalt'ugh not furnishing anything like a precise and finished draft of legislation,
they may be helpful to you in your deliberations.
Let me urge upon the Congress the necessity for an extension of the present
act. The progress we have been able to make has shown us the vast scope of the
problems in our industrial life. We need a certain degree of flexibility and of
specialized treatment, for our knowledge of the processes and the necessities of
this life are still incomplete. By your action you will sustain and hasten the
process of industrial recovery which we are now experiencing: you will lighten
the burdens of unemployment and economic insecurity.
FRANKLIN D. ROOSEVELT.
THE WHITE HOUSE, February 20, 1955.

Is it your wish that you may make a preliminary statement before
questions shall be asked you?
Mr. RmousEmG. I believe, Mr. Chairman, it. will be helpful if you
will permit me to make a limited statement of that character, because
I should like to indicate a number of points in a comprehensive way or
rather in al outline method, and then subject myself to questions of
the committee. As a part of the statement which I should like to
make, I desire to show the basis for certain suggestions as to revisions
of the present act, and therefore it would be most helpful if I could
be permitted to outline the basis for these suggestions, and then make
the suggestions as a single statement.
The CHAIRMAN. The committee will abide by your wishes in that
respect. You may proceed.
Mr. RIcUBERO. As the basis of suggestions for the extension and
revision of title I of the National Industrial Recovery Act, a brief
statement should first be made concerning the purposes of the act and
the difficulties encountered in its administration.
The industrial recovery program was designed to bring about the
reemployment of idle workers, the improvement of business and labor
conditions, the elimination of unfair competition, both in the employment of labor and in business practices, and the promotion of coopera-
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tive action within trades and industries and between management and

labor, which would remove burdens and restraints upon interstate

commerce.
Two of the destructive forces causing and prolo1ging the depression
were the excesses of cut-throat competition and monopolistic restraints
upon competition. On the one hand, under ruthless competition,
costs were cut by working labor long hours at inadequate wages, and
by substituting machine power for man power, whereby prices were
reduced to unprofitable levels and the purchasing power of industrial
labor became insufficient to support a decent standard of living. On
the other hand, where monopolistic combinations were made effective
high prices were maintained notwithstanding lower labor costs and
reduced purchasing power.
To attack both these evils it was necessary to provide for industrial
cooperation in order to stop cut-throat competition, improve labor
conditions, increase employment and purchasing power; and at the
same time necessary to prevent such cooperative mechanisms from
being used to strengthen monopolistic controls and to oppress small
enterprises.
The difficulties encountered in carrying out the purposes of the
industrial recovery program have been legal obstacles to an extent
not generally realized. The practical difficulties of organizing trade
and industry and in securing the cooperation of all concerned have
been monumental. But in the solution of every problem the legal
obstacles to effective governmental action have provided the chief
hazard.
I want to emphasize this so strongly because most of the criticisms
of N. R. A. have come either from omissions to do things which were
legally impossible, or the doing of things which were claimed to be
The principal question presented today is not what is desirable, but
what can be legally accomplished. There is little disagreement among
well-informed persons as to the desirability of eliminating all forms of
unfair competition in business or labor conditions. But the problem
now before the Congress is primarily this: In what manner and how
far can the authority of the Federal Government be exerted to
accomplish these ends?
Title I of the National Industrial Recovey Act did not in terms
define fair competition, fix minimum wages and maximum hours, and
provide for Federal enforcement of these requirements, for at least
two reasons:
1. The detailed requirements of such a statute would require a
volume of rules which would be so hampering to business, in their
inflexible regulation of a multitude of enterprises operating under
varying social, economic, and geographical conditions, as to be impractical, unworkable, and unjust.
2. The legal obstacles to the enforcement of such a statute would
be practically insurmoun table.
For these among other reasons the Congress provided a flexible
system of largely voluntary codes of fair competition to be adopted
by each trade and industry under the sanction and supervision of the
Government. By this means it was thought that a code of laws could
be gradually developed which could eventually be made a part of the
law of the land, obtaining the support of the vast majority of those
affected, which could eventually be made a part of the law of the land,
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just as the customs and usages of the merchants eventually were
accepted as the "law merchant", and as the common law developed
out of long accepted habits and customs. And I speak now particularly of those who wish sweeping Federal laws enacted to enforce the
standards they believe in.
Those who have not recognized the necessity for such a gradual
development of industrial law do not understand that the validity of
a large part of our law depends upon the support of public opinion.
When the Supreme Court is called upon to answer the question: Is
this law a reasonable exercise of a power clearly conferred, it is not the
individual opinion of a single judge, but the preponderant public
opinion, which should be decisive.
The power of the Federal Government to regulate interstate and
foreign commerce is explicitly granted. This includes not only the
power to regulate transportation and commerce between the States,
but the power to regulate those activities within a State which necessarily restrain, destroy, or otherwise substantially interfere with and
affect interstate coninerce. How can we determine the extent to
which unfair competitive practices in the various trades and industries
detrimentally affect interstate commerce? In case after case the
Supreme Court lies made it clear that the determination of the validity
of a regulation of interstate commerce must rest upon the factual
situation and the reasonable conclusion drawn from the facts by those
having practical intimate knowledge of them.
I want to emphasize the implication in Senator Couzens' opening
question, and that is that those who have not had practical and
intimate experience with the problems of business are frequently
unable to judge at all of the practical necessity of the situation and the
practical implications of the regulations and their effect.
The Members of Congress, the Federal judges, did not know for
example ... and I think is a rather dramatic example--of the destructive effects upon interstate commerce of alternative price cutting and
wage cutting in the bituminous coal industry. They might have
assumed that associations to stabilize prices would necessarily be
monopolies in restraint of trode. But when producers in that industry organized themselves to stabilize prices and the Supreme Court
of the United States found that these groups must still meet effective
competition in an open market and could not dominate prices, the
Court held that such associations were not combinations in restraint
of trade. Yet all the information available as to the bituminous coal
industry prior to the formulation and adoption of its code of fair
competition did not furnish the complete and convincing evidence of
actual conditions, and the necessity for cooperative action under
Government supervision, that developed in the administration of the
present law.
I turn aside simply to point out that in the formulation of the codes,
notwithstanding the existence of exhaustive statistics in this industry,
and inquiries extending over years and years, the men most intimately
connected with the industry did not know some of the most fundamental facts in that industry; they did not even know the wages
being paid by their competitors; they did not "ven know the prices
being charged by their competitors. As a matter of fact, the most
fundamental facts in the industry were more or less shrouded in the
mystery of secret competitive factors.
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M'hat hs been said about the bituminous coal industry applies
substantially to every other codified trade or industry. We cannot
adequately know or deal with the needs for industrial cooperation
until we enjoy the actual experience of bringing about and maintaining sucb cooperation. We cannot have a sound basis for a judicial
determination of the necessity for, and validity of, Federal authority
in the regulation of interstate commerce until we ascertain by practical expctience what activities are a part of, or substantially affect,
interstate commerce. That is wholly a question of fact.
In the same manner the question of what activities restrain trade
and restrict fair competition, and what activities increase trade and
promote fair competition, is wholly a question of fact; and a sound
judicial determination must, be based upon exact ,nd comprehensive
information regarding the facts.
One of the most illuminating experiences of the whole industrial
recovery administration has been an uncovering of the fact that trade
after trade and industry after industry in this country has not had
in its possession the fundamental facts which any man endeavoring
to operate in such trade and industry should have in his possession
and more than that, has not access to the information which was
substantially essential to an intelligent operation of these businesses.
When the National Recovery Administration entered upon the
process of formulating and approving codes of fair competition, it
found itself engaged in a field of bitter controversy, not only as to
economic theories and conclusions of fact and law, but as to the facts
themselves, There was only one practical method of action and that
was under tie safeguards of public supervision to permit those who
were truly representative of a trade or industry to attempt the solution of their problems along the lines which in the light of practical
experience and intimate knowledge they believed would promote an

im rovement of existing conditions.
I different set of facts and opinions developed in the formulating of
practically every code. And there are over 600 of these codes. "You
must understand the peculiar conditions of this industry" was a
phrase so regularly repeated as to become a standing jest in the
N. R. A. But, in truth, every trade and industry had its "peculiar
conditions"; and it became evident early in the history of the N. R. A.
that these must be reckoned with and that it would be a long search
to find underlying principles and broad generalizations which could
be applied to the determination of all trade and industrial problems.
The codes of fair competition, therefore, present many inconsistencies and conflicts of theory. They have involved the trial of cooperative activities which in some instances have been highly beneficial and
in some instances distinctly detrimental to the interests of either
management or labor, or the consumer, or the general public. The
same type of provision which in some instances will encourage and
protect small enterprises and promote competition may, in other
instances, tend to monopoly and the restraining of fair competition.
No man, or group of men, could have possessed the wisdom to
avoid mistakes and errors of judgment. But the work of the last 2
years has been of incalculable value in developing understanding and
exact knowledge of how to promote and to protect the interests of
management, labor and consumers and the general public interest in
trade and industrial operations. In this same period has been de-
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veloped the basis for determining wisely to what extent the Federal
authority should be and can be validly exercised to promote fair
competition, to restrain unfair coml)etition, to improve conditions of
labor and, in general, to advance the general welfare through its
power to regulate interstate and foreign commerce.
In a word-and may I say in all earnestness-the basis has been
laid, not only for inteligent legislation and administration, but also
and of equal' importance, for judicial understanding of the necessity
for and validity of extensions in the exercise of the power to regulate
commerce.
Our legislative, administrative, and judicial efforts to enforce the
principles of the antitrust laws have been a deceitful failure and a
continuing public injury for 45 years.
I say it has been a deceitful failure because it has always held out
to the American people, to the American consumer, protection from
combinations in restraint of trade and combinations to fix artificial
prices, and as a matter of fact very little of such protection has ever
been given to the consumer, while at the same time there have been
put
upon necessary cooperation in business, artificial brakes to prevent as
a matter of fact the best interests of all concerned, of the producer,
labor, and the consumer, from being carried forward by cooperative
action. For the first time we have acquired the ability now to give
an honest protection to workers and consumers against the abuses
of economic power. It would be well to preserve this new found
ability and to use it effectively.
Whether the particular belief of all individual is in a more rigid
enforcement of the antitrust laws or in a more lax interpretation, or
what the particular slant is toward the industrial proce ,, the point
which I am making is that any effective action must depend upon
adequate information and ability to deal with the situation, and in the
procedure which has been developed under the codes of fair competition, we have for the first time after these 43 years of failure of the
antitrust laws the opportunity to obtain adequate information in
order to know how to act to accomplish any beneficent purpose.
It has been evident that in the administration of the N. R. Amany individuals have suffered hardships or injustices, either as the
inevitable result of any limitation upon freedom to advance self-.
interest or .through mistakes or improprieties of administration..
Complaints against the N. R. A., which must be considered in any.
revision of the law or its administration, may be classified in the following groups:
1. Complaints of nonenforcement.
2. Complaints of individual hardship and injustice.
3. Complaints of monopolistic practices and oppression of small
enterprises.
4. Complaints of injury to consumers.
.5. Complaints of management and labor against each other and
against the N. R. A.
There is a mass of material available to anyone seeking information
on all these subjects. The primary need for a fair appraial of the
N. R. A. is not the production of a new knleidoscope of fragmentary'
information, but the study and analysis of the mountains of organized
information now available.
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Senator GORE. Could you attach to yotIr statement, Mr. Richberg, a list of some of these compilations and digests?
Mr. RiCHBERG. I shall be very glad to furnish a sort of bibliography
Senator, if you wish. It will be a very extraordinarily long list.
Senator ORE. I did not mean that, but the more essential ones
which contain the essence.
Mr. RiCHBERG. May I point out that in the submission of every

code there has been presented a report of the National Recovery
Administration, which report has attached to it, the reports of the
Industrial Advisory Board, the Labor Advisory Board, the Con-

sumers' Advisory Board, and a report of the various issues raised, the

testimony taken and a summary of those facts. That is found in
every single code.
,,Atat those had been in a
t'16f&ci
Senator GORE. Your sta
way epitomized.
Mr. RICHBERG,

, both by the
In addition to that, Sen
d analyzed
N. R. A. itself fo anous purposes has been present
the price he ngs which
a mass of this aterial. For exam
e is prepare entitled
tly by the
-R. A-a v
were held re
"Prices and rice Provije in Codes' whi is available anyone
ours hearings, t e labor
see it" In the Ivages
who desire
"Hours, ages,
ae
d entity
hearings a ther large9ue#as
and EmDl
ent Under the Codes,whic sum a es amass f that
materil
lude,
ocume1ts f IN. IfA. wlchalso
Inmad iont
f he activi es of
I should ay, a reent'sport
of
ef spa
ad ioVw these ere are a
N. R. A.
avery
og private and disint ested
document that ha bee sued by
d make refe nce if
othet, to vhi4
groups ofl conomists
you were
rested ihat
form.. I will
very
d to f
that
.. "'f'On
material.
e facts
d arguThe comp
history 4,4ry coie shows a
ad much
fvery '"ncei e interest
ments present
in beh
been suminafl~Sd in volunnous rep ts made by
of this materi
the N. R. A., by terested parties, and by outside interested obese records and
therefore, I shall only off
servers. At this t
recovery Administhe assistance of all th %ibersof the Nati

that practically every
tration to the committee Wt44 a,
substantial criticism which may be offered has already been made and
in most instances acted upon by the N. R. A.; and the records are all
available for your inspection.
It is, however, fair to state that, with codes covering substantially
90 percent of their possible coverage, with hundreds of thousands of
separate enterprises and over twenty million employees affected, the
comparatively small volume of complaints and the record of their
disposition will show that any sweeping indictment of the N. R. A.
as a "failure", or as having operated contrary to the public interest,
cannot be sustained.
Referring briefly to the five classes of criticism, let me summarize
the facts.
.1. Complaints of nonenforcement: Considering the millions of employees affected, it is evident that the labor provisions of the codes
have been generally complied with, This does not include a continuing dispute in certain industries over the enforcement of rights of
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collective bargaining. I speak of all the other labor provisions which
have been almost universally maintained. Labor complaints rose to
a peak of nearly 18,000 on hand last September, prior to the reorganization of the N. R. A., and fell to 14,361 by the end of December, It
is also a fact that since last September the number of labor complaints
received and closed have steadily declined and have been about equal
in number.
Out of those on hand December 22, 1934, 7,170, almost half, occurred in only 10 codes, and 4,904, about one-third, in only 5 codes.
When you realize the proportion of these complaints comprised
within a few codes out of over 600, it should be realized that the noise
of the complaints has nothing to do with the amount of satisfaction,
which is, of course, silent.
Senator GORE. Do you list those codes?
Mr. RICHBEG. Yes, Senator; I can give you a list of those codes.
Half of the complaints occurred in 10 codes, and 4.904, or one-third
in 5 codes- and the 5 codes are the Restaurant, Retail Food and
Grocery, 'Trucking, Baking, and Motor-Vehicle Retail codes. The
curious thing is that when we come to the trode-practice complaints,
they allocate in a similar way to a few codes and almost a similar
group of codes. I will point that out.
Complaints regarding trade-practice provisions reached a peak of
about 3,500 on hand in the middle of August 1934 and has since
declined to 2,875 on hand December 22, 1934. Since September
about the same number of complaints have been received as have
been closed. Ten codes accounted for 1,160, or 40 percent of the
total, and 5 codes for 25 percent of the total.
And those five codes are trucking, which was in the labor complaints; retail solid fuel; retail monument; retail food and grocery,
which was among the labor group; and the baking code, which was
also among the laborgroup.
In other words, a few of thetcodes have accounted for the major
volume of complaints in regard to both labor provisions and tradepractice provisions. Of course, several thousand complaints a week
may look as though something were wrong, until it is realized that the
local, State, and Federal courts receive every week many more
thousands of complaints of wrongdoing in commercial transactions,
and that thousands of complaints of individual hardship, injustice,
and violations of rules would be inevitable under any system of
industrial law and order.
2. Complaints of individual hardship and injustice: The enforcement of long-accepted rules written in regulatory statutes produces
thousands of complaints in the regular courts every day, as just
pointed out.
And, Senators, will you realize that this is a question of the substantial regulation of 90 percent, we will say, of American trade and
industry; and it is utterly inconceivable that you could establish any
system operated by human beings and putting restraints on human
action that would not give rise to a vast volume of complaints and a
great many well-founded charges of injustice or hardship on individuals, and indidentally of wrongdoing, in such a mass of administration.
Senator WALSH. Is the, amount of business being regulated 90
percent?
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Mr, RICHBERG. Not in that sense; but in this sense, that 90 percent
of the possible coverage of N. R. A. as the industries have been classiged according to the employment is now under codification.
Senator WALSH. What percentage of American business is actually
being regulated under the N. R. A.?
Mr. RiCHBERG. I can give it to you, perhaps, along this line, that
the codified industries now cover employment of about 22,000,000
employee%. What number can be employed in industry is, of course,
nne of our subjects of hottest debate; but it is fair to take this basis
that there were approximately 28,000,000 employed in industrial
occupations, eliminating agriculture and professional and domestic
aewvees, in 1929. If you have at the present time a coverage of.
spproximately 22,000,000, and you eliminate from the jurisdiction of
the N. R. A. those localized employments which cannot properly
come within any definition of it, I think we are fair in our assumption that approximately 90 percent of the possible coverage is covered.
Senator WALSH. So you are actually regulating the hours of labor
and the wages of approximately 22,000,000 of American employees?
Mr. RicHBERG That would be true if the codes were effective.
As a matter of fact, some of the codes, let us say very frankly, at the
present time are not being well complied with and are not being
effective; and it is in those groups of employees who might total
about possibly 3,000,000, that regulation is very ineffective at the
present time.
Necessarily the effort to establish industrial codes' would produce
many cases of individual injury. But provision has been made from
the beginning for the consideration of such cases, and over 1,171
exemptions from the operation of specified code provisions have been
granted. Furthermore, 680 code amendments have been approved
modifying more than 2,000 separate code provisions; 614 general
stays or temporary exemptions from code provisions have been put in
effect to permit further study. Thu, every effort has been made to
meet complaints and to rectify mistakes of judgment. Not that the
effort has been wholly successful but that the effort has been made.
The process has been one of constant improvement and better
understanding and the gaining of experience in the administration
and among business men.
3. Complaints of monopolistic practices and oppression of small
enterprises.
Senator WALSH. Can you give us an illustration of any industry
that practiced its monopolistic activities, for the purpose of crushing
small enterprises, before N. R. A?
Mr. RICHBERG. It is vrj difficult for me to give you an instance of
any large industry that di not.
Senator WALSH. So it was general?
Mr. RICHBERG. I would say it was quite general in the large industries. It does not necessarily mean that every industry was operated
by a particular association or combination in restraint of trade, but
those activities which are regarded as monopolistic practices and as
tending to monopoly were in full force and effect in practically all the
large industries; and the result was a continuing decrease of smil1
enterprises throughout the industrial trade field, which has been very
definitely stopped up since the N. R. A. began operations, which is
evident on the records. The facts regarding that cannot be denied.
The protection of small enterprises, on the whole, is clear.
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Senator WALSh. I can understand that cutthroat competition was

the background of the movement for the N. R. A., which was practiced in general business, but I had an impression that the larger industries, where union labor prevailed and where the standards of living
were somewhat higher than the others, were the sufferers from the
cutthroat competition of the smaller industries where their labor, was
not organized and where the wages were. actually moved down.
Mr. RICHBEG. 1 Jhink there is no question, Senator, that they
were all the sufferers, but looking to the result, you can say that this
is a monopolistic tendency. I will give you ain example of a very
vigorous complaint in the rubber-tire industry, that of the operations
of one of the large companies which, having lost 17 millions one year,
then the next year, when the prices of everything which went into the
tires were raised, reduced its prices still further, meeting the opposition
of the rest of the industry on the ground that it was driving them int'
bankruptcy. The inevitable result of such operation-I am not
putting the label of monopoly on that proposition-it might be an
exercise of bad business judgment, but the inevitable result actually
taking place, in the industry was the steady elimination of the smaller
enterprises and the inevitable result of concentrating in large corporations, and that tendency had been going on.
Senator WALSH. I was under the impression that the cutthroat
competition was in the industries where the employees were not
organized and did not belong to unions and could not light the battle
to keep their wages up.
Mr. RICHBERG. The great difficulty, Senator, is the organization of

labor was very limited or practically ineffective in so many of our large
industries that the group which you have remaining is enormous
compared to the group that was organized.
Senator WALSH. Excuse me for the interruption.
Mr. RICHBERG. Thank you, Senator.

The general proposition that the effect of the codes upon small
enterprises has been harmful cannot be sustained. The steady decline of business failures, particularly among small concerns, since
the beginning of N. R. A. is a complete refutation of this charge.
The number of business failures in January 1934 and January 1935
is far below the number recorded in every year since 1920.
. I have brought a chart, because this is one of the few charts tl1at
I find can show very effectively a situation illustrating that, and I
should like to point out that there [indicating] is the record of business failures; and from 1921 onward through the entire period of the
so-called "prosperity and expansion ", business failures rose; and that

in 1934 and 1936, for the first time, they have gone down below the
level of 1921, which, as a matter of fact, is a complete showing of the
fact that the effect of the N. R. A.-because that is the only essential
responsible feature for that particular figure-I should say, rather,
that is the most responsible feature-that the effect of the N. R. A.
in its operations has been very clearly to protect the smaller enterprises and to protect business as a whole from those dislocating disturbances which produce insolvencies, particularly in the enterprises
not adequately financially backed, so as to' be able to stand such
operation.
The CHAIRMAN. I wish you would leave that chart with the clerk
of the committee.
119782-36---3
r- ..--2
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!Mr. RICHBERG. I will be very glad to.

It may be true that under some codes small enterprises have continued to suffer from disadvantages under which they have suffered
for many years. But it is also true that the detailed record of code
after code shows that new protections have been extended to small
enterprises and in many instances the major purpose and effect of
code provisions have been to protect the smaller enterprises against
their larger" competitors. This is particularly true of many price
protection provisions which have prevented large corporations from
using the most potent weapon of monopoly-destructive price cutting
which will wipe out small competitors.
May 1 turn aside just for a moment to point out the complete
inconsistency of a position commonly taken; first, that all price control is monopolistic; and the second position, which is a fact well
proved in our history, which is that the chief weapon of monopoly is
destructive price cutting. Those two things, the charge and the fact,
simply cannot go side by side. It is perfectly true that when a monopoly is established or a monopolistic combination can be put into effect,
its object is usually the maintenance of an artificial price. That is
correct.

But when you endeavor, as has been done in the codes

over and over again, to prevent destructive price cutting by putting
a floor on prices, as a matter of fact you are opposing the most efficient,
effective, and universal weapon of monopoly, which is price cutting.
There is not a monopoly in this country, outside of one based on some
natural resource or artificial protection that has not been built up on
the basis of destructive price cutting, and the universal complaint
which we encountered in the early days of the N. R. A. against the
operation of large concerns was in the destruction of prices.
Another point of inconsistency: Those who are most vocal in complaining against the rise in prices under the N. R. A. are at the same
time opposing the very usefulness of the N. R. A. in preventing the
unfair control of prices through the domination of the market by a
few strong concerns, after they have driven all of their competitors
to the wall by destructive price cutting. The question simply is this,
as to whether we shall continue to carry on a sham battle of 45 years
against monopoly and monopolistic prices or whether we shall use a
new and effective weapon which has been found and proven, and make
it more useful and actually do something to prevent monopolistic
combinations from driving small enterprises to the wall.
That is the actual record in N. R. A.-the protection in industry
and industry, and trade after trade, including the vast retail trades,
the protection of the small enterprises. That is the universal report
to N. R. A. from these industries. That is the vote of these industries
by huge volumes of those engaged in them, and the question is whether
we will continue actually to protect those small enterprises who are
asking protection or whether we will go back to our former ineptitude
and inefficiency in endeavoring t- enforce artificially the antitrust
laws in such a manner that under them all combinations could thrive
and flourish, and destructive competition of every character could
break down wage standards and destroy the general level of American
living.
It is true that under some codes these enterprises have suffered,
but it is not true that the major effects of the codes have been
injurious to small private enterprise.
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Senator CouzENs. Can you give us some cases where those exceptions rule? I think that is opportune at this time.
Mr. RICHBERG. You mean where the codes have been harmful to
private enterprise?
Senator COUZENS. Yes.
Mr. RICIBERO. To be perfectly candid, Senator, I will have to ask
someone else to present that, because in my own knowledge I have not
a case where a code by the code itself has been harmful to the small
enterprise. I know cases where in trade and industry, small enterprisew are still suffering, but not by virtue of any action permitted or
authorized in the codes.
Senator CouzENs. But rather due to the lack of enforcement,
perhaps?
Mr. RICHBERG. Possibly in some instances that is true. In most
instances, because of the continuance of practices which existed long
before the codes were established.
My attention is called to this, and it is quite true, Senator, that in
many instances the establishment of decent standards of wages and
hours have driven a mass of small enterprises to the wall, and that is
the sweat-shop type of competition which is breaking down all decent
wage conditions. The sweat-shop operator is the main complainant
against, the N. R. A. That is a simple fact. It is not an emotional
statement. The man who insists on breaking down wage standards,
who has never been willing to maintain a decent standard of wages,
is the persistent and perennial complainant against N. R. A., and he
practically always represents himself, and that is the only thing that
is honest in the representation, that he is a small enterprise.
4. Complaints of injury, to consumers: The question of the effect
upon consumers of the codes is one concerning which there may be
endless argument. The best brief answer is to quote from the statement of an eminent authority, Dr. Frederick C. Mills of the National
Bureau of Economic Research--one of the outstanding economists
and statisticians in this field, who, having made a very exhaustive
review of the price structure froa February 1933 down to October
1934, arrived at these conclusions, which are well worthy of your
attention although they are expressed, I might say, in two dollar
words rather than in reasonably simple language:
We must coplude from the record that the price movements of the 20 months
from February 1933 to October 1934 have been salutary. Price cleavages have
been reduced. The high real values of building materials aud of goods for
capital equipment have been somewhat lowered. * * * Important obstacles
to the renewal of physical activity in the production and distribution of goods
have been removed and others have been reduced. Price and production factors
have combined to inercase gross income for producers of raw minerals, for manufacturing producers, and for construction industries. * * * Movements to
October 1934 have been irregular, but the not changes have worked toward
higher real purchasing power of consumer groups and lower real costs of fabrication and of capital construction. * * * Ameliorative tendencies have been
at work in the complicated structure of prices.
I want to recommend that to your consideration.
Senator GORE. Where did he say that?
Mr. RICHBERG. It is in the report from the National Bureau of
Economic Research of December 1934. We can furnish the entire
report.
5. Complaints of management and labor against each other and
against the N. R. A.: The great difficulty encountered by N. R. A.
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in the field of labor relations has resulted from the absence of an adequate organization of labor in the United States. The major issues
regarding terms and conditions of employment should be settled by
collective bargaining between employers and employees. In a trade
or industry where employers and employees are both adequately
organized there should be no great difficulty in establishing minimum
requirements for labor conditions. But the effort of labor organizations to ey4end their memberships-an entirely appropriate and
proper effort-coincident with employer opposition, has created a
situation which is largely not one of negotiation, but one of conflict.
Even though there may be much criticism of the formation of socalled "company unions", which is particularly justified when they
are company controlled and not truly representative of the workers.
Nevertheless the advance toward a more adequate organization of
labor under the N. R. A. is an advance toward the establishment of
mechanisms to preserve an economic balance between the conflicting
interests of employer and employee.
In modern industrial civilization the choice is clearly presented
between the protection of the interests of the workers through statutory laws and governmental enforcement, or through organizations of
comparable bargaining power established by employers and employees
themselves for self-government in industry. The creation an dmaintenance of independent, self-governing organizations of employees is
essential to this process. It is certainly wiser for the Government to
help bring about the fixing of hours, wages, and other labor conditions
by such processes, than to substitute political action for private bargaining in the regulation of labor conditions.
The strife and unrest which has developed from the provisions of
section 7 (a) was a price which had to be paid if we were to make an
honest effort to carry forward a program for the self-government of
industry and the operation of private enterprises free, so far as possible
from political controls. If is still worthwhile to seek to establish
better and more enduring relationships between employers and
employees by carrying forward this program, rather than to accept
the alternative of a class struggle for political domination.
It certainly must be apparent to the Members of the Congress that
that is exactly the choice which is year by year being more steadily
presented to~the Government of these United States, and that is either
to help bring about that adequate organization of the employees'
interests so that there is a fair practical balance and a comparable
bargaining power, or else the demand will be irresistibly that the
Government itself take over the enforcement of standards, the laying
down and the enforcement of such standards, to protect decent labor
conditions. If the latter alternative is accepted, the inevitable result
is a purely class struggle for control of government, which happily in
the history of the United States we have avoided. The way to continue that avoidance is the way marked out in section 7 (a) but it needs
the honest cooperation of all'concerned, and it, needs the coltinuing
support of the Government.
I read the, other day an observation upon the entire situation by it
distinguished' Englisl observer, Sir Arthur Steele Maitland, who
spent some time in this country studying tbis problem, and he pointed
out that our grave difficulties in these labor relations were due to the
fact that we entered upon this program with no such organization of
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labor and no such acceptance of labor's situation in the economic
picture as had existed in England for many years, and so we have
gone through a struggle which would not exist at all under the English
system, a struggle of which over 90 percent has been over the right of
organization and collective bargaining whereas the real struggle
should be over the terms and the result of collective bargaining, with
no question at all of the rights of the parties to engage in it and no
question of the desirability from the standpoint of the public interest.
You had a typical crisis of this sort with the Adamson law, when
it was passed, where the private instrumentalities fell down, but since
that time, with the same organizations, with which I am peculiarly
familiar, I want to point out that by their adequate organization with
the support and aid of l-vs pr..ssed by the Congress of the Urited States,
the relations between employers and employees on the railroads have
been maintained without strife and constant disturbances-have been
maintained on the basis of relationship, and tided through the entire
period of the depression without a single major conflict. That is a
record which can well be commended for other industries, and the
basis for it was the adoption of the principles which are now written
into 7(a), which were written into the Railway Labor Act of 1926 by
this Congress.
Referring to my previous statement as to Dr. Mills' article, I want
to state for the record it appears in National Bureau of Economic
Research Bulletin No. 53, entitled, "Changes of Prices, Manufacturing Costs, and Industrial Activity, 1929-34."
Senator GORE. Is that bulletin 53?
Mr. RICHBERG. Bulletin 53, Senator, yes. On the basis of the
experiences of nearly 2 years of the N. R. A. recommendations have
been prepared by representatives of the N. R. A., and other interested
departments of Government, for legislation to provide for the extension and revision of the present act. I am going to outline these
recommendations, following the general structure of present title I,
but without presenting any redrafts of the various sections.
The CHAIRMAN. This embodies the suggestions of the administration with reference to changes in the law?
Mr. RiciBERG. That is correct, Senator.

When it comes to

details there may be various divisions of opinion as to exactly what
provisions and language would be most desirable. I think I can
fairly say that there has been a general agreement that revisions along
the following lines would strengthen the act and improve its administration.
In this connection I might point out that the President's message
to the Congress was written after the formulation of these recommendations and is wholly consistent with the recommendations. If I
have in my statement of them used any inept phraseology, that is
my mistake. I think the recommendations are fundamentally entirely consistent with the President's message and his recommendations to the Congress.
(1) The policy of Congress to meet the needs of the present emergency and to prevent its recurrence by appropriate regulations of
interstate commerce should be more clearly defined; and the administrative activities to accomplish these defined aims should be explicitly
authorized. This will serve not merely to strengthen the exercise
of administrative authority, but also to define its limitations.
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From the standpoint of recent opinions of the Supreme Court of
the United States it becomes clearly evident that it would be helpful
in strengthening the administrative authority as a further and explicit
definition of standards described in general terms of the present act,
and at the same time an explicit statement of those activities which,
in the opinion of Congress, are appropriate to carry forward the
standards laid down when so defined.
Senator CORE. Has any analysis been made of the decisions of the
Supreme Court and the lower courts?
Mr. RICHBERG. Yes.
Senator GORE. As to the limitations that ought to be recognized?
Mr. RICHBERG. We had an extensive and continuing analysis,
Senator, of all the decisions made, and it is in the light of such authority that we found there that these recommendations are made. As a
matter of fact, from the standpoint of N. R. A., a great many drafts
have been made of suggested provisions which would carry out that
sort of a purpose.
Senator GORE. I was wondering if there was a brief or a report or a
document which comprehends very much all of the decisions, and
whether that is available.
Mr. RICnERG. I would say that is difficult, because the decisions
have involved so many different codes and so many different questions.
Of course, primarily, the more important decisions have largely been
the determination of what is interstate commerce or what affects
interstate commerce, and to what extent does Federal authority
extend to that, and how well adapted is the code or the regulations
involved to the regulation of interstate commerce.
Senator GORE. Two important decisions came down yesterday
from the State courts of New York and Wisconson.
Mr. RIcHFR G. Yes, I believe so. There was one in New York.
I am not familiar with the particular phases of them, except I have a
general understanding that they vary considerably and on the standards in the New York Act also.
Senator CLARK. Mr. Richberg, I did not quite understand just
what you meant by the Congress being more definite as to standards,
and setting out more in detail what is intended to cover. Do you
mean by that the types of business?
Mr. RICHBERG. rrhat is one of them, Senator. I think it would be
appropriate to have a declaration of Congress as to the types of
business to be covered, as to that which, tt least in the view of Congress, is regarded as a part of or affecting interstate commerce.
hat is one of the standards. The question, for example, of the
prevention of destructive price-cutting, just to take an example of
something that has been discussed a great deal. If that is an appropriate thing, let it be so stated. If it is not appropriate, if the Congress does not believe in any code provisions to prevent destructive
price-cutting, then let that be stated. In other words, so far as the
Congress be['Tjeves the Administration should carry forward the standards for the regulation of interstate commerce, or to remove obstruction, the more definitely they are stated, the more clear, at least,
will be the Administrative authority to carry out the will of Congress.
Of course, ultimately the question will still remain as to whether
the Congress itself has construed the power of Congress correctly
in the opinion of the court. That is the grave question that I have
spoken of earlier that is faced at every stage of this proceeding.
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Senator GoRE. In other words, as I understand it, you think that
any act drawn should go a little niore into detail as to what Congress
wants covered in the Administration?
Mr. RICHBRG. And how it should be done.
Senator GoRE. For instance, in connection with price-cutting, if

Congress also thought that if business was accorded the privilege of
maItaining prices, that it should have imposed upon it the burden
of restrictive profit. That also should be included in the bill?
Mr. RICHBERG. That also could be included in the bill as such a

standard, naturally.
(2) The act should be extended substantially in the present form
for 2 years, so as to allow for a further development of administrative
procedures and a clarification of the entire problem prior to the
enactment of such permanent legislation as may then seem desirable.
(3) The flexible machinery of code formulation and administration
should be preserved with the use of such instrumentalities of selfdiscipline as code authorities permitted, but with express restrictions
upon the exercise of any public authority by any private body.
I will merely point out in passing the problem that is met is this,
that there has been criticism in some cases justified by the assumption
on the part of the code authority, created as a body of private citizens,
of the authority to undertake the exercise of discretion under the law.
I think it perfectly clear, and the Congress would desire to make it
clear that whereas, you may utilize voluntary committees in aid of
self-discipline in carrying out the law economically, you would not
wish conferred upon any private body not responsive to public
obligations any authority to exercise "discretionary power in the
interpretation of law, or to lay down rules of law enforcement.
Senator KING. It would be a pretty dangerous thing, would it not,
to let the industry, that is, the code authorities formulated by it,
determine prices and profits and everything else without restraint,
where they would be the judges and the jury to punish and prescribe?
Mr. RICIUERG. I do not think any such authority should ever be

permitted, under any circumstances, sir.
Senator KING. You have done that, haven't you, under the
pre ,rltlaws?
Mi±. RIciinsum.
No. As a natter of fact, Senator, not tinder the
authority of the code.
Senator KING. It has been assumed, however, by those administering it?
Mr. RicImnm.
Those adininistering codes may have, in some
instances, exercised, secretly or otherwise, an improper authority. I
think I should say this-and 1 will ask for correction-I believe that
tinder the lumber code the code authority was permitted to establish
certain prices and quota. Is that not correct?
Mr. SMITH. Subject to approval.

Mr. RIcuBmEno. That, however, was subject to the approval of the
N. R. A.
Mr. SMITH. That has been changed since then.

Mr. RictnEu. The difficulties of administrative checking are such
that you may have, in fact, in substance, the result, of a private
determination without public authority. That has been abandoned
since, in the lumber code.
Senator KING. The lumber code increased prices almost iminediately, did it not, 46 percent?
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Mr. RICHBERG. The result of the lumber code was a marked and
rapid advance in prices. That is quite correct. Their situation was
this, Senator: There had been a very destructive era of price-cutting
and unprofitable production in the lumber industry. Under the
code, wages were very definitely raised, so it made it impossible for
the high-cost operator to operate without some price stabilization.
In other words, they could have been simply destroyed by the larger
competitor There was a large demand for stabilization of prices.
My own opinion is, that was taken advantage of improperly and that
the code administration went too far.
May I also say, to protect my own position in the matter, that I
filed a memorandum at the time of the publication of the code, which
I have never changed, to the effect that I declined to approve of the
legality or the economic soundness of a large number of the provisions
of the code.
Senator COSTICAN. Did they not need your approval?
Mr. RICHBERO. No. I was solely in an advisory capacity, Senator.
In fact, everybody was working in an advisory capacity.
Senator BLACK. Who decided it, Mr. Richberg? It must have
been somebody who decided it.
Mr. RICHBERO. The Administrator at that time made the ultimate'
recommendation to the President, and of course, the President, in
practical effect, was forced to rely largely upon the recommendations
presented by the Administrator, in such complicated situations, in
such pressing forms of problems that were pouring in at that time.
Senator KING. Mr. Richberg, may I ask one question rather
generally?
Mr. ZICHBERG. Yes.

Senator KING. Had not the code, generally speaking, permitted
and fostered open prices, resale price maintenance, price fixing, or
compulsory cost systems, floor corts, uniform cost, average cost,
uniform contracts, uniform discounts, customer classification, allocation of production, production control, and various other devices
tending to suppress all competition between the various members of
different groups?
Mr. RICHBERO. Senator, in answer to that rather comprehensive
question, all I can say is this, that there has been a steady pressure
for cost protection devices of one sort or another under the code. In
most instances those have been set in behalf of smaller enterprises.
I think it cao be honestly said that where they have been employed
in most cases they have operated for the benefit of smaller enterprises,
but it is also true that the codification process has permitted the
utilization of these cost protection devices in one form or another in
many instances, to provide for price maintenance rather than price
competition, and it is also true that frequently long before the codes
were adopted you had quite clearly a control of prices in an industry.
That situation has not always been changed under the operations of
the codes.
I think this is correct also. There may be a misunderstanding of
some of the provisions in the codes, for this reason: The so-caled
"price provisions"in the codes have been analyzed by a great many
persons, as to what the results would be, but our early experiences
were so unfortunate with price provisions that a great majority of
those provisions have been held up and have never been administra-
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tively operated. Outside observers have analyzed codes to show
what terrible things had been done under the codes, when, as a matter
of fact, the provisions which they had been analyzing had never been
made effective, because we found exactly the same type of result
that was complained of was likely to happen.
Seior CONNALLY, The code, if enforced, would have done that,
would it not?
Mr. RICHBERG. It was found, after a certain number of codes were
established and in operation, that certain types of price provisions
were liable to misuse, or were directly designed for unwise and undesirable practices, and as the result those were then held up by the
N. R. A. and were never allowed to go into effect.
For example, most of the cost-accounting provisions required the
approval of the N. It. A. There have been a lot of them submitted
to the N. R. A. but never approved, because of the difficulty of approving cost-accounting provisions which would really provide a floor
against destructive competition and not offer a mere subterfuge for
price fixing. So the actual operation of the codes under N. R. A. in
nowise resembles the apparent theoretical provisions that have been
written into the codes. It requires, therefore, an analysis not of the
whole code structure but of the actual operation under each code to
see whether, in fact, there has been any price control or price determination.
Senator CONNALLY, That is a tremendous problem, isn't it, to
leave it to the will of the N. R. A., as to whether it will do it or it will
not, without any direction of Congress?
Mr. RICHBERG. Senator, that is, frankly, one of the matters which
I think is entirely in the scope of what I have referred to as the
definition of standards.
Senator CONNALLY. I am not in favor of giving that power to
any dy.
1r. ICHBERO. I doubt the wisdom of that.
Senator CONNALLY, I am not in favor of giving that power to the
N. R. A. or any other organization.
Mr, RICHBERG. I think if the Congress desires that some protections should be thrown around some forms of destructive pricecutting, that that can be so stated and so written into the law that
the privilege cannot be extended into actual price-fixing, and if I
may read a few of these later suggestions you will see I have presented these suggestions along that line, if I might continue with this,
Mr. Chairman.
The CHAIRMAN. All right, proceed, Mr. Richbcrg.
Mr. RICHEERG. (4) A provision should be made for the voluntary
submission of codes. But codification should be limited to those
trades and industries actually engaged in interstate commerce, or
affecting it so substantially that the establishment and enforcement of
standards of fair competition therein are necessary for the protection
of interstate commerce.
That is merely a suggestion of a provision to be written.
Senator KING. That would eliminate a large number of the codes
entirely would not it?
Mr. AICHBERG. That would depend on the way in which Congress
should write the provision. That would probably eliminate the
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operation of a large number of codes covering so-called "local" or
"service" industries.
Senator KING. Such as restaurants, barber shops, and cleaning
establishments?
Mr. RicHBERG. Exactly.
Senator KING. Perhaps 300 or 400 of the codes would be eliminated
under the proper interpretation of that suggestion which you made, is
that not true?
Mr. RICHBEml. Senator, it might not eliminate numbers of codes
so much as it would eliminate the volume of business covered by
codes. May I point this out, that a great many of these minor codes
are clearly 'industries engaged in interstate commerce, there is no
question about that. They are minor codes, yet they want the benefit of codification. I do not think the Congress would desire to take
it away from them.
On the other hand, there are large groups of these industries which
cover a great volume of business and which cover large volumes of
employees who might well be eliminated by acts of Congress.
The CHtAIuMAN. It is a voluntary matter on the part of the industries that want to stay under the code, is not it?
Mr. RicwRmuG. The door will still be left open, may I suggest, for
the voluntary organization and to get the benefit of agreements. It
is still provided, in the present act, in order to promote an improvement of industrial cooperation. And I also want to state to the
Senators, that when you meet the exact problem of the relationship
of these industries to interstate commerce, it will be found far more
complicated than it may appear on offhand observation. There are,
as a matter of fact, some of these industries which, in their operations,
or in divisions of their operations, profoundly affect interstate commerce operations.
Senator COUZENS. Will you give us an example of that?
Mr. RICHBERG. I will take the oil station as an example. You
might regard it as a local service enterprise. As a matter of fact, the
oil-filling station is an outlet of a great part of the oil production of
the country, just as the Supreme Court held that the stockyards were
subject to regulation as the throat through which the current of interstate commerce flowed. So the question should be squarely presented
to you as to whether or not that outlet for interstate commerce which,
if choked up, will destroy commerce itself and back commerce up,
whether that outlet should not be kept clear.
Senator COUZENS. Will you describe how it would choke up the
outlet?
Mr. RICHBERG. Yes. I think I will leave that, frankly, to the
Petroleum Administration itself, as to the administration of the code,
but I could describe it briefly by saying that there is no place where
you have had any greater examples of destructive competition and
price
cutting than in the operation of the large companies and the
price wars
that have gone on in the sale of gasoline, and, as a practical
fact, if you were going to prevent the waste in natural resources, and
going to protect an industry in its stability of employment, it is very
difficult in the oil industry to stop anywhere, from the well to the
automobile itself.
Senator COSTIGAN. Mr. Richberg, have you finished?
Mr. RICHBERG. Yes.
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Senator COSTIGAN. Because an agreement is voluntary, is it reasonable for Congress to assume that it is in the public interest?
Mr. RICHBERO. Not at all.

Senator GORE. Mr, Richberg, reverting back for a moment to a
previous question that was asked, it seems to me like barber shops
have been a glaring instance where there has been no relationship,
even imaginary, between the barber business and interstate commerce.
Even the fact that the soap had come in through interstate commerce would not change the fundamental character of the business.
I just cannot figure that out. I think that confirms your theory or
your recommendation, if that is true. You ought to be stopped
somewhere.
Mr. RIcHBERG. May I answer that, Senator?
Senator GORE. Yes: I want you to.
Mr. RICHBERG. The barber-shop code, a. a matter of fact, and
that group of codes are practically inoperative, but I want to point
-out the fundamental reason for bringing such enterprises into the
picture of the N. R. A.
In the first place, it is very hard, when you start upon the regulation of a flow of interstate commerce, and the industries and trades
which are concerned with it, to say at exactly what point you find
you have gone into what is essentially a local enterprise.
The second point is that through the organization of the N. R. A.
there has been a great deal of emphasis laid upon the preservation of
labor standards and the effect upon interstate commerce of raising
labor standards throughout the country. Some of the most degrading conditions of labor exist in the so-called "service" trades and
industries, or local trades and industries of that character, and they
account for perhaps 3,000,000 employees. Now, under the circumstances it should be perfectly clear that the pressure for some colification and protection of the standard of living of some 3,000,000
workers will be very strong, and every effort has been made to meet
that situation.
Senator GORE. If barbers are supposed to be included, if they are
said to be in interstate commerce, then a number of other codes could
be included?
Mr. RYCHBERG. That is quite clear, and I am making my own
statement from a legal standpoint very frankly on that.
Senator GORE. Yes.
Mr. RICHBERG. It is quite true that you may expand your concept
,of power so that theoretically all business in the country is comprehended within it. It is also quite clear you can contract it to an
extent to which it would be utterly impw sible for the Federal Government to perform its duty in the protection and promotion of interstate
commerce, and where the States themselves are totally incapable of
meeting the problem.
My own solution, from a legal standpoint aid analysis of the
appropriate extension of the power of interstate commerce, the valid
extension of it and the proper extension in view of the fundamental
purposes and principles of our constitutional form of Government, is
that you should draw the line at those matters wherein the State
itself is incapable of dealing with the problem and the problem must
be met in the interest of commerce as a whole. So far as you can find
it possible to deal by State legislation with a particular evil, and to
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meet it you may very well properly rely upon the State and say
this is not a part of what is comprehended within the congressional
power of interstate commerce, but when you find the currents of coinmerce affected by those things which are utterly beyond the power of a
single State to control and regulate, then it seems to me you have
entered into the domain of not only valid constitutional power, but
where there is necessity, to exercise it. That is a rather rough rule,
but as nVar as I can see, it is about the rule which the Supreme Court
followed in the gTeat variety of cases.
Senator GORE. The regulation in respect to barber shops grew
really not out of any rational limitation of commerce, as you suggested, but out of the view that you express, that there were labor
conditions that somebody somewhere wanted to put a stop to,
which perhaps, intrinsically, ought to be stopped, but which Congress
did not have any power to stop, which was entirely within the purview of State constitutions.
Senator KING. After all, your position is that there may be a
power which, if unwisely exercised, would prove detrimental to the
public?
Mr. RICHUERG. Yes.
Senator KING. Then the Federal Government may have the power,
or somebody may have the power, which might be exercised to the
injury of the public as a whole.
Mr. RICHBERG. There are two questions involved. One is the
extent of the power, and the other is as to what is the extent of its
wise use. I do not think they coincide always.
Now, may I take up the next step of these suggestions?
The CHAIRMAN. You may proceed.
Mr. RiCHBERG. (5) In the approval of codes of fair competition,
the President should be required to make findings that the standards
laid down by the Congress had been met. These standards should
include clear and practical definitions and prohibitions of monopolies
and monopolistic practices. In the language of the President's
message:
We must make certain that the privilege of cooperating to prevent unfair
competition will not be transformed into a license to strangle fair competition
under the apparent sanction of the law.
If the Congress will write a definition of what are monopolistic
practices and what are those things whih tend to monopoly and require findings of fact in the approval of codes in order that they do
not contravene those requirements, the ('ongress will go a long way
to meeting the problem which has arisei of the improper utilization
of the code structure for monopolistic prlctices.
Senator GonE. Will not italso define what unfair practices are?
An unfair practice may mean one thing to one and may mean another
thing to someone else.
Mr. Ric:tBERG. I think to a considerable extent it may be desirable,
Senator, to go back to the year 1914 when I participated in the formulation of what is now the Federail Trade Commisrion Act. At that
time it was found, although rather hesitatingly, by the Congress, that
on the whole it would be better to permit a type of law to develop
under the phrase "unfair competition" rather than have the Congress
itself attempt to define all those things which would constitute unfair
competition. Now, the great danger in a law of that kind is that
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unfair competition from trade to trade and from industry to industry
varies so much in its method that any attempt to define all classifications results in writing something resembling a small encyclopedia.
I think we should proceed along that old line before we attempt to
definitely write the rules of what is unfair competition. The variance
is so great between trades and industries.
Also, we find this, that as soon as you define an unfair competitive
practice and prohibit it, then immediately it becomes possible to do
precisely the same thing in a slightly different way, and accomplish
the same unfair result. ' That, is one of the benefits of not having to
define it in the legislative determination.
Senator GORE. Somebody has to define it, either (ongress or the
person that is administering it.
Mr. RICHBERG. I think that is true.
Senator GORE. You prefer to leave that matter to the administrator
to decide?
Mr. RICHBERG. Frankly, I think you must, in good part, for this
reason: You cannot define'-it has never been found possible to definejust and reasonable rates. The Congress and every legislature in the
country feels that power in the hands of administrative commissions
is the only practical way to regulate public utilities. I think you
face something of very much the same sort. I do believe it wise and
helpful for the Congress, perhaps, to mark down the limits of the
field, if it can do so, so it will not be an unlimited administrative
discretion.
Senator GERRY. Isn't it true, Mr. Richberg, also, that where
Congress passes any act it will also have to be construed by the
courts as to exactly what that act means?
Mr. RICHBERG. That is quite true.
Senator GERRY. And how far it is constitutional?
Mr. RICHBERO. And it is also true, Senator, that the more words
you use in the act the more you leave for court construction and the
more difficulties would therefore rest on an administration.
Senator GERRY. Therefore we should go back to the old commonlaw principle of letting custom work it out?
Mr. RICHBERG. That is it, letting it be developed by custom.
I think the main corrective of that is to be sure that so long as you
permit private individuals to develop custom that you should not
give them any sanction of public authority and an 0. K. upon their
customs unless tey submit themselves to a continuing public supervision.
In other words, there is a type of thing which was done in some of
the earlier codes which I think fundamentally is a mistake and should
not be repeated. I think it is subject to proper prohibition by Congress. That is, permitting any private body to formulate a set of
rules of its own determination and then administer them as it sees
fit without any correction or supervision on the part of public authority. I thinkthat should not have the sanction of government. If
that type of private agreement is to be made, it should be made
by the parties themselves at their peril, at the peril of the violation of the antitrust law.
Senator KING. Of course, that is another question.
Mr. RICHEERG. That is another question entirely.
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Senator KING. You mentioned a moment ago the Federal Trade
Commission. Was it not the intention of President Wilson, and
those associated with him, including yourself, when the Clayton Act
was enacted, and when tile Federal Trade law was formed, the Federal Trade Act was formulated, that there should be supervision more
or less by the Federal Trade Commission to determine whether or
not the industry was violating the Clayton Act or the Sherman law,
and whether or not it was conforming to fair practices in trade and
commerce, and that if that concept had been carried into effect there
would have been no necessity of even suggesting an N. R. k.?
Mr. RICHBERG. 1 think, Senator, if the original coxicepL of the
Federal Trade Commission Act had been developed over these years

into expeditious procedure and nonlegalistic methods of operation,
that a great deal of the necessity for the N. R. A. would not have
arisen, but unfortunately-and this is not criticism of the present
Commission or of any particular coiiiiission----uiifoitunately, the
operation of the Federal Trade Commission Act developed steadily
into a long, slow, elaborate, legalistic form of procedure, utterly
incapable of meeting the varying day-by-day needs of the mass of
industry dealing with the problems presented.'
Senator GORE. Is that a fault of the law, is that a. fault that is
inherent in the introduction of a law of that kind?
Mr. RICHBERG. I can only say this, despitee the claim tiat the
N. R. A. had been a bureaucrtacy, the N. R. A. has been charged with
doing precisely the opposite things, with going precisely in the opposite direction, doing too much in too short a time.
Senator KING. It is quite a big bureaucracy, is not it? You have
about 8,000 employees?
Mr. RICHBERO. No, not as much as that. About 2,500 here and
about 2,000 in the field. I do not think it has yetbecome a bureaucracy, Senator. I think that is one of the desirabilities of the extension
of the law for 2 years, that you will not fasten upon yourself a bureaucracy.
Senator COSTIGAN. Mr. Richberg, you would not go so far as to
suggest that your reasoning as to unfair trade practices should extend
to unfair labor practices, would you? In other words, has not industrial history shown the necessity for definite specifications of unfair
labor practices, without leaving those to administrative rules?
Mr. RICHBERG. Senator, may I read into the record the next
sections of icy suggestions, because I have dealt exactly with that
problem?
Senator COSTIGAN. Certainly.
Senator WALSH. May I inquire as to the textile industry code. Is
the textile industry code illustrative of the earlier codes, where the
administration of the code was left to the industry itself?
Mr. RIcHBERG. Well, I do not like to make a yes or no answer, but
to some extent that is the kind of answer that I will have to make. In
the first place, it was not left entirely to the industry. There were
public representatives on that code and have been on it from the
beginning. But, on the other hand it is an example of a code which
has been very largely administered by an industry-organized code
authority.
Senator GEORGE. Lumber is the outstanding illustration.
Mr. RICHBERG. Lumber is the outstanding irnstration of an excess
of private control over matters of public concern.
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Senator KING. There are others, too.
Senator HASTINGS. Mr. Richberg, before you leave this point.
Mr. RICHBERG. Yes.
Senator HASTINGS. Going back a moment, I wonder if this would
be an apt illustration under the interstate commerce law and under the
Constitution. Would it be your idea that a wholesale druggist and a
wholesale grocer would be engaged in interstate commerce and therefore subject to a code, but a retail druggist and a retail grocer would
not be engaged in interstate commerce and would not be subject to
the code? Is that an apt illustration?
Mr. RICHBERG. I would say on the use of the word "engaged",

Senator, that probably in most instances that distinction applies.
I would say, however, that the retail druggist and retail grocer in his
operations very seriously does affect interstate commerce. The
widespread complaint, for example, of chain-store operations shows two
factors. In the first place, the stores engage themselves, as a whole,
directly in interstate commerce. They have retail outlets, but that is
a part of interstate commerce operation.
Senator HASTINGS. Suppose we exclude chain stores?
Mr. RICHBERG. If you take the retail store, which is in competition
with the chain store, it becomes evident if you have a certain industry
in the same trade operating in interstate commerce, and you have a
local group, you have the same situation substantially that you have
in the case of railroad regulation.
Senator HASTINGS. Is not it difficult to find any kind of business
that is not engaged in interstate commerce, from your conception?
Mr. RICEBEnR. There are, I think as far as what are commonly
called service trades, you will find many of those are not engaged in
interstate commerce. Then it is a question as to how much effect,
if any, they have upon interstate commerce.
Senator HASTINGS. Do you think it is limited to the service trades?
Mr. RICHBERO. They are the only ones that I would want to say
right now that I would give such a definition to. I do not think that
is probably true.
Senator HASTINGS. In order that we may get the administration
point of view, is it the view of the administration that this code should
cover all kinds of business except those which you mentioned, the
service codes?
Mr. RICHBERG, That is another question that I would like to submit for the judgment of the Congress, and that is as to whether those
minor industries which in their effect upon interstate commerce are
so limited are worthy of the exercise of a regulatory power. That is a
question that I think should be frankly considered by the committee,
because, as has been pointed out, a few of the codes under N. R. A.
comprise a vast volume of American business and employment. On
the other hand, an enormous problem of administration is imposed
upon the N. R. A. by a mass of minor codes which do not control any
great volume of business and do not have any great effect upon interstate commerce, I think it is a question that the committee can very
well consider, as to whether there might be a limitation upon codification to industries of a certain size. That is simply a question which I
submit for your consideration.
The CHAIRMAN. Will you furnish to the committee those industries
which you have in mind?
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Mr. RICHBERG, I think we can make a tabulation of that type of
industry without much difficulty.

Senator

HASTINGS.

Do I understand, Mr. Chairman, that the

request is that Mr. Richberg shall furnish us the industries that in
his judgment ought to be subject to the code and those that ought to
be eliminated?
The CHAIRMAN. Yes.
Senator HASTINGS. I think that would be it good idea.
The CHIRMAN. Suppose we let Mr. Richberg proceed. We have
only a few more minutes to finish up these suggestions, and then we
will have Mr. Richberg back here tomorrow.

Mr.

RICHBERG.

If f may proceed, Mr. Chairman, without inter-

ruption, I can finish inside of 10 minutes.

The

CHAIRMAN.

You may proceed.

We will have you back to-

morrow.
Mr. R1cHBERG. There should be authority provided in the law for
those controls over natural-resource industries, which are required for
eliminating waste, controlling output, stabilizing employment, and the
protection of the public interest.
(6) The President's power to impose conditions upon his approval
of a code, or to require amendments or modifications thereof, should
be explicitly given. But the proponents of voluntary codes should
have the right to withdraw their consent from codes so modified as
to be unacceptable to them.
Just a word of explanation. We have had a great deal of controversy over two questions. First, to the extent of the President's
power to modify codes before, or to amend them after, approval; second,
whether in submitting codes the proponents were bound to accept
any future modification. It seems that that question should be
clearly settled. In the first place, the President should have power
to impose modifications or amendments, and in the second place,
those who propose a code should have an opportunity, within a
limited period, to withdraw their assent. That raises the next point,
that is the imposition of codes that are involuntary.
Senator CONNALLY. YOU mean for a whole industry or for an
individual?
Mr. RICHBERO. This will be for the industry as a whole.
(7) There should be a clear grant of power to the President to
impose a limited code whenever there is no code in effect, which
limited codes should contain only certain requirements, such as
minimum wages, maximum hours, the prohibition of notoriously
unfair business practices, provisions to prevent the waste of natural
resources, if necessary, and to require that information be furnished
which is necessary to the public interest.
(8) The Congress should itself set the standards, answering the
question asked a few minutes ago by Senator Costigan, of minimum
wages and maximum hours for administrative application in limited
codes. Some flexibility in these standards is absolutely necessary,
but the area of executive discretion should be rather narrowly defined.
This offers the opportunity if the Senators please, for industries,
by voluntarily presenting codes which are subject to approval, to
prtect trade practice provisions and otherwise protect the needs of
the industry, and at the same time to provide that flexibility as to
wages, hours, and other conditions; but it also provides the alterna-
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tive that in the event of the refusal of the representatives of the trade
or industry to take advantage of this opportunity the Government
shall not be left helpless to protect the fundamentally necessary labor
conditions in the industry from unfair competition. In other words,
to set the floor of minimum wages and maximum hours, and to protect
natural resources, and to require information to be furnished so that it
may be determined that the standards imposed are being carried out.
Those are limited requirements, but if they are to be imposed as a
matter of law by an administrative agency it becomes doubly important that the standards should be laid down by the Congress and not
left to the administrative discretion. But I do point out here that
those standards should have within them sufficient flexibility so
that the President would not be required to apply one yardstick to
every industry in the country where some flexibility is necessary, but
the area of administrative discretion should be so limited as to
essentially determine the standards laid down by the legislature
rather than by any Executive action.
(9) Provision should ho made for financing code administration so
far as possible by the trade or industry concerned, subjecting the collection and administration of such funds to the general approval of the
N. R. A., so as to protect individual and minority interests, as well as
the public interest.
In other words, the burden of the cost of self-regulation and governmental supervision of industry should be borne by the trade and
industry itself, but the Government, by its supervision of any assessments and expenditures by a sort of bud etary control which is now
being exercised by N. R. A., should be able to prevent any unfairness
in the levying of such assessments for the support of such code administration, in levying the assessment unfairly against either an
individual or a minority interest, or upon the majority itself. As a
matter of fact, the cost of administration in the total seems large, but
as to the effect upon the individual item of business or the consumer,
it is practically infinitesimal.
Senator CONNALLY. I have heard a great deal of complaint about
the code expenses.
Mr. RICIBERG. There has been some complaint.
Senator CONNALLY. Does the N. R. A. regulate the amounts that
are to be paid to the administrators and the code authorities?
Mr. RICHBER. The N. R. A. has established the principle, Senator,
of not approving the enforcement of any assessment unless the N R.
A, has approved the budget, and all budgets which are now made are
subject to administrative approval by the N. R. A. before there is
any authority for imposing the cost upon the industry.
Senator GORE. Does that include, Mr. Richberg, keeping the budgets balanced?
Mr. RICHBERG. There is no difficulty about keeping them balanced.
The difficulty is in getting them right.
Senator CONNALLY. I understood that the salaries of some of the
members of code authorities were very high, they were out of all
proportion to the small work that was done and to similar work that

was done by the N. R. A.
Mr. RICHBERG. I think there have been efforts to set high salaries,
but I also think in most instances those have occurred where the
budgets have not been approved by the N. It. A.
11782--35-r' 1-3
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Senator

CONNALLY.

But they have to pay the assessments.

Mr. RICHBERG. They are wholly voluntary.

Senator CONNALLY. It doesn't matter to the fellow who has to
pay them whether they are voluntary or not. I have heard of some
country newspapers, some little county-seat paper, that pays $25 or
$100 to the code authority, I forget the amount, and they are not
compensated for it; there is no compensating advantage to them at
all. If they do not pay it they cannot keep the Blue Eagle; they
get the Blue Eagle taken down.
Mr. RICHBEIG. If the Senator please, the newspaper code, if that
is what that refers to, is a voluntary code. The steel code is the same
type. It is a code in which they did not ask the aid of N. R. A. at
all in the voluntary collection of assessments. How they spend it
is no more our business than it is how much they pay their lawyers.
Senator CONNALLY. It is your business, if you are going to force
everybody to come in and be a part of the code or take down the
Blue Eagle of anybody who violates the law. I think you should not
permit them to assess them anything they want to. I think it is
your responsibility.
Mr. RICHBERG. Senator, under those circumstances it is clearly our
responsibility.
Senior ONNALLY. They have been
taken down.

If you permit

them to be taken down and to appropriate exorbitant salaries to the
men running the code, I think that is wrong.
Mr. RICHBERG. I agree with you.

The CHAIRMAN. You may proceed, Mr. Richberg.
Mr. RICHBERG. Mr. Chairman, may I answer one question? The
reason I was confused, Mr. Smith tells me that recently the N. R. A.
has assumed control also of the voluntary code authorities, which
have not been assumed previously.
Senator KING. I might ask a question, but it does not call for a
reply. One of the code authorities, one of the members who administered the code, came to see me the other day and he confessed
he was getting $25,000 a year.
Mr. RICHBERG. There are a large number of trade association

executives who received, long before the N. R. A., more than $25,000
a year. That condition, of course, has been established, like lawyers'
fees. They sometimes seem out of all reason.
The CHAIRMAN. How many more suggestions are there?
Mr. RICHBEG. There are only seven short ones, if you please.
About a page more.
The CHAIRMAN. Proceed.
Mr. RICHBERG. (10) The provisions in the present law for volun-

tary agreements to improve industrial or labor conditions should be
preserved.
(11) In order to sustain the effectiveness of codes and agreements,
the use of insignia and labels should be authorized, whereby consumers may assist in supporting the standards of fair competition.
(12) The present exemption from the provisions of the antitrust
laws should be restricted and defined soas to provide that cooperative
activities, legalized by code provisions, shall be lawful only when the
codes themselves have been written in compliance with the antimonopoly requirements of the act.

In other words, if the question arises as to whether the code itself
complies with the antimonopoly requirements of the Act, the burden
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is upon those who ha'e supported it to defend themselves, and they
are not granted absolution by the terms of the law.
(13) The rights of employees should be defined, as at present, in
section 7 (a), which contains a statement of principles which are
gaining in general understanding and acceptance and which have
already received the interpretation and sanction of the Supreme
Court.
(14) Various terms in the act should be clarified by definition.
(15) The general provisions of sections 8, 9, and 10 should be
continued with some desirable improvements in language.
The Senator from Texas, I believe, is familiar with section 9.
(16) The machinery for the enforcement of codes should be
strengthened by providing for: (a) Preventing violations by equity
procedure; (b) making violations of codes or rules punishable only by
a fine; (c) providing for the compromise of liabilities incurred; (d)
authorizing findings of fact on employee complaints as the basis for
expeditious judicial proceedings; (e) making remedies under the
Federal Trade Commission Act available for the enforcement of codes,
agreements, or rules.
(17) In order to maintain the continuity of present codes and at
the same time to insure any necessary revisions, there should be a
requirement that all codes shall be revised within a limited period of
extension so as to conform to the requirements of the amended act.
The foregoing suggestions do not represent all the many possible
revisions of the act which have been given consideration by the
National Recovery Administration and which, in varying degrees,
would meet with 'its approval. They arc intended, however, as an
outline of those recommendations upon which there is a general accord
and which may involve a minimum of controversy. They are regarded as practically necessary, in the light of experience, to the
continued and improved functioning of the N. R. A. If they are
adopted, they should aid to strengthen the exercise of the Federal
authority within a definite area wherein it is urgently required; while
at the same time removing many fears, either of undue extension of
governmental authority, or of the illegal exercise of private economic
controls to the injury of the public interest.
Senator HASTINGS. Mr. Chairman, I was wondering whether Mr.
Richberg could furnish us without too much trouble a list of the
existing codes and then mark those that he thinks ought to be
eliminated.
The CHAIRMAN. You can do that, can you not, Mr. Richberg?
Mr. RICHBEG. I think I can furnish you a list with a recommendation. I would not want to take the sole personal responsibility, but
I can give you a recommendation as to those which could be eliminated
in the judgment of the N. R. A. Administration with the least harm
and the most benefit.
Senator HASTINGS. That is what I mean.
Senator WALSH. Cowd you make up a list of the codes that axe
voluntary? Are there any voluntary codes left?
Mr. RICHBERG. They are all more or less voluntary codes. We
review them as on the question of the budget. Practically all the
codes are voluntary in the sense that there had been no imposed
codes in the entire history of the N. R. A., they have all been voluntarily produced, but the administration of th~em has not been left
entirely in the hands of the private code authority.
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Senator WALSH. Could not you bring out that fact?
Mr. RICnBERO. We will bring out the relationship.
The CHAIRMAN. Does that finish your suggestions?
Mr. RiCHBERO. That finishes my suggestions.
Senator BLACK. Before you leave, I would like to have myself, and I
imagine most of the committee would, the two books that Mr.
Richberg referred to on prices and wages under the N. R. A.
The HAIRMAN. You have those there?
Mr. RICHBERG. We have ample copies to furnish to all members of
the committee.
Senator GORE. Are they here?

Mr. RICRBERO. I haven't them here at the present time, except I
have my own copy, but we can furnish these copies.
Senator GORE. including the summary of the whole business?
Mr. RICHBERO. We have another report which was made only a
few days ago. That makes three volumes that I can furnish.
Senator GORE. Was that by Mr. Henderson?
Mr. RICHBERG. Yes; by Mr. Henderson.
Senator GORE. You can let us have those by tomorrow?
Mr. RICHBERG. I can let you have them tomorrow.
The CHAIRMAN. The committee will recess until 10 o'clock tomiorrow morning. Mr. Richberg will be here at that time.
(Whereupon, at the hour of 11:54 a. m., the committee recessed
until 10 a. m. of the following day, March 8, 1935.)

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
FRIDAY, MARCH 8, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Wasigton, 1). C.
The committee met, pursuant to call, at 10:10 a. in., in the Finance

Committee room, Senate Office Building, Senator Pat Harrison
(chairman) presiding.
Present: Senators Harrison (chairman), King, George, Walsh,

Coiinally, Gore, Costigan, Byrd, Lonergan, Black, Gerry, Guffey,

Couzens, Keyes, La Follette, Metcalf, Hastings, and Capper.
Also present: Senator Gerald P. Nye; Mr. Blackwell Smith, acting
general counsel, National Recovery Administration; M. Leon Hendemon, economic advisor, National Recovery Administration.
The CHAIRMAN. The committee will be in order.
Mr. Richberg, have you a further statement with reference to your
testimony?

STATEMENT OF DONALD R. RICHBERG--Resumed
Mr. Ricinmic. Mr. Chairman, I (1o not wish to volunteer additions to what was said yesterday, except to call attention to the fact
that we endeavored to comply with the request for the general docu-

ments requested and prepared.

The CHAIRMAN. Yes; I have a statement here before me that there
will be furnished some time today certain data.
IMr. RICHBERG. Mr. Chairman, the reports which were requested
have, I believe, been furnished already to the individual Senators.
I want to exl)lain something about those reports so that they will
be understood. Originally there was prepared a report on hours,
wages, and unemployment, which is a voluminous document, which
has been furnished; also a report on prices and price provisions in the
codes. Then there was a general report.
An effort has been made to improve this presentation by preparing
this three-volume set, which has been furnished to the Senators;
first, condensed information upon the operation of the act, which is
a running statement, which in the first report was interspersed with
charts. Then the tables on the operation of the act, and then charts
of the operation of the act, feeling that they would be more easily
utilized in this form than in the somewhat garbled form we had them
in, where the charts and tables and discussions were all mixed in
together.
The CHAIRMAx. Have you one of those for each member of the
committee?
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Mr. RICHBERG. We have those for each member of the committee,
and they have been placed on the desks, as I understand.
The CHAIRMAN. They are all in front of us.
Mr. RICHBERO. Now, Mr. Chairman, there was a question asked
yesterday regarding the codeThe CHAIRMAN (interposing). Before we adjourned yesterday, you
had finished your recommendations for change- , in the law?
Mr. RCCHBERG. That is correct.
The CHAIRMAN. You made no explanation of any of those suggestions because of the limitations of time. Do you desire to elaborate upon any of those suggested changes?
Mr. RICHBERG. I should be very glad to do so if the committee
desires, because the summary statements were necessarily rather
uninformative. However, I thought that many of the members of
the committee desired to ask questions rather than to listen to a continuing statement, and I am entirely at the service of the committee
as to whether I should elaborate the particular suggestions or let
that be brought out in answer to the questions.
The CHAIRMAN. Mr. Richberg, before we do that I want to make
this suggestion to you. We have directed Mr. Boots, in our legislative drafting service, to contact you or such other persons, taking
these suggestions which you have made for changes, so that he might
prepare for our committee's use, a rougi draft of a bill, We can
make such changes in it as we desire, but I hope that you or somebody
will be disposed to contact him at any time in the preparation of that
bill,
Mr. RICHBo. We can furnish all of the information that is
desired, Mr. Chairman, and all of the cooperation that is requested.
Senator KING. You will not assume of course that the so-called
rough draft which Mr. Boots may aid you in preparing is going to be
the final determination of this question by this committee.
Mr. RIcHBERG. I assumed from what the chairman said that
what was desired was something that would put in concrete form,
rather, the suggestions made, without in any way committing the
committee,
The CHAIR.AN. We have directed Mr. Boots to get tip a bifl for
us.' You have made the suggestions. He will prepare it, but I
hope that the authorities down there will feel disposed to cooperate

with him to the limit.
Mr. RICHBEIRG. We will, to the utmost degree.
The CHAIRMAN. Of course the committee will make such changes
in the rough draft as they desire.
Are there any questions of Mr. Richberg?
Senator KING. And some members of the committee may ask for
an entirely different, bill from that which has been suggested.
Senator HASTINGS. Mr. Richherg, just before we adjourned yesterday, we suggested, Mr. Chairman, to Mr. Richberg that he give to
us a list of the codes together with a list of those he would recoimend to be eliminated. I do not find that on the desk. I do not know
whether the list of codes is there or not.
Mr. RICHBFRG. Mr. Chairman and Senator Hastings, we are
preparing lists which may be of use to the committee along the lines

of your suggestion. I have not before me the exact transcript of the
statement made yesterday, but I should like to make it in the same
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form that I endeavored to then, and that wau that what we could
properly present to the committee would be a division of codes into
different types as to industries primarily engaged in interstate commerce, those affecting interstate commerce largely, those of less effect
upon interstate commerce, those having large volumes of employment,
those having smaller volumes of employment, in order that the judgment of the committee and Congress as to any limitations they saw
fit to impose upon the administration of the act could be written into
the requirements of the law.
As to the exact, line of demarcation, it depends entirely upon the
standards that are set. up. I tried to make this clear yesterday.
There are in the so-called "service trades" some 3,000,000 employees
involved, and some of the most overworked and underpaid employees
in the entire industrial system. Naturally, under the Recovery
Administration, we have done everything possible to aid in improving
the conditions in those industries, not merely for the benefit of those
employed therein, but for the entire public welfare involved.
There has been from the beginning serious legal question as to the
extent to whlmh such regulation might go. My own disposition, if I
were asked to make a recommendation, would be that we should
proceed to ascertain by both facts and law how far it was desirable
and how far it was practical to regulate conditions.
Senator HASTINGS. Haven't you done that?
Mr. RICH ERG. To some extent we have. To some extent we have
made a very valuable experience in that line, and from the administrative standpoint I can give you now a brief outline of the results
of that experience, and this iF in process of being mimeographed so
that it will be available for the committee just as soon as the mimeograph can be prepared.
This is an outline of the situation. In the list of the service trades,
the codes which have been administratively suspended, that is those
that are not in operation from the standpoint of administrationinclude barber shops, laundries-the first involving employment
estimated at 200,000 and the second 233,000.
Senator WALSH. Does that mean they are in operation in some
places by voluntary consent?
Mr. RICHBERG. It means in some localities, associations are endeavoring to maintain standards, but that the N. R. A. as an administration is not attempting to bring about compliance.
Senator WALSH. That is what I understood.
Senator KING. And are the heads of those various codes still
functioning and receiving compensation?
Mr. RICHBERG. I do not think there has ever been a code authority
established. We have no connection with them administratively at
all.
Senator WALSH, In other words, there is an agreement between the
persons engaged in these lines of business fixing the hours when their
shops will be open and the wages they will pay, and the prices they
will charge.
Mr. RICHBERG. And sometimes regulated under local law. So
that it is beyond question of agreement.
The second group is a very large oneSenator KING (interposing). Pardon me. Does that include hotels?
Mr. RICHBERO. No; it does not.
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The second group, the codes in which trade practices have been suspended-that is, the trade-practice provisions but the wages-and-hours
provisions and section 7 (a) are still held to be effective. This is a
very large list, involving a very large number of employees.
Cleaning and dyeing, 110,000.
Hotels and restaurants, 900,000.
Motor-vehicle storage and parking, 130,000.
Advertising display'installation, 2,000.
Advertising and distributing, 100,000.
Bowling and billiards, 160,000.
Shoe rebuilding, 40,000.
That group of codes is in a position a little difficult to describe.
The codes were originally adopted, and an effort was made to bring
about the improvement of business and labor conditions. A great
deal of difficulty was encountered, particularly in the line of compliance; one cause of the difficulty being the lack of adequate organization of the industries themselves for self-discipline; another cause
being the legal obstacles in the way; another cause being the ease of
evasion of many of the trade practices provisions.
As a result of this experience, it was finally determined that the
trade-practice provisions of these codes would be suspended, but in
order to retain as much benefit as possible for improved labor conditions under these codes, those conditions were left effective.
Senator KING. And the code authorities are still supreme in enforcing those labor provisions and any others that they desire.
Mr. RICHBERG. No; I should say' that the code authorities were
practically innocuous under the circumstances, because the trade practice provisions have been suspended, and all that they can do is to
aid in having maintained wages and hours provisions to prevent unfair competition along those lines.
Senator KING. They are functioning for that purpose then, are
they?
Mr. RICHBRa. I ani informed-I am not keeping the details of

them-that they are not really functioning in any of those groups
and that the code authorities have no power over the labor provisions.
Senator WALSH. Has it been your experience that where you have
surrendered the administration under these codes that there'has been
a tendency to reduce wages and to increase the hours of employment?
Mr. RICHIBERG. There is not the slightest question about that; it
has followed automatically.
Senator WALSH, That has been my observation. It raises the
question of how far we should go in eliminating from the N. R. A.
certain businesses where that practice is likely to develop rapidly;
isn't that true?
Mr. RIcHBERG. That is the very grave dange, Senator, of eliminating any of the businesses, which I felt should be presented to the
members, and that is where they involve wage and hour conditions,
there is no question that in most instances the result will be a relapse
into more vicious competition in wages and hours in those industries,
with the resulting effect upon labor.
Senator COSTIGAN. Mr. Richberg, you spoke about the suspension
of the fair trade practice provisions in certain of the codes. What
was the reason for that suspension?
Mr. RICHBERO. It varied from industry to industry, but I can
give you a very good example and one that has been quite notorious,
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and that has been the cleaning and dyeing code. The difficulties of
establishing fair prices and maintaining them under the cleaning and
dyeing codes were very great and notorious, partly because of lack
of organization in the industry itself, inability for self-policing, and
partly because of the legal questions involved, and very serious legal
questions of every variety.
The industry, as a matter of fact, needed aid as much as any industry in this country. It was notorious for racketeering, for bombing,
for every kind of vile industrial practice. It would have been impossible for the National Recovery Administration with its grant of
authority, not to have attempted to do something with a situation
which was a stench in the nostrils of the entire United States. I
suppose there were very few large towns where the cleaning and
dyeing industry was not the cause of a great deal of actual disturbance
and violence. It was not merely industrial competition of a ruthless
variety, it was industrial warfare. Under the pressure from this
industry-Senator KING (interposing). The warfare came oftentimes from
racketeers and had nothing to do with the industry.
Mr. RICHBEEG. It is very hard to locate it, Senator. The warfare
came from all varieties of causes. It involved essentially the old,
old problem of cutting wages and cutting prices to get the business
away from the other fellow, and then labor revolted at the cut wages
and insisted upon improved conditions, and any decent operator in
the business himself revolted against it, and the organized associations
to try to bring themselves on a decent price and labor basis. We did
all we could to help them. It was very much needed.
As a matter of fact, there has been a vast misconception about that
industry, as to its relationship to interstate commerce. It is quite
obvious that the little pants presser around the corner of whom you
have heard so much would have nothing to do directly or in a very
remote way with interstate commerce. That is quite obvious.
But when a man from his remoteness to the situation looks upon the
little pants presser and says, "This is the cleaning and dyeing business , he does not understand the industry he is talking about. It
probably is not understood that probably a large amount of the cleaning and dyeing in Washington is done in Cunberland, Md. It probably is not understood that a large amount of the cleaning and
dyeing in New York is done in Jersey City. In other words, a Federal
judge, Federal Judge Knox in New York City, in a rather strong
opinion found as a matter of fact that the question he was dealing with
was one of interstate commerce in the cleaning and dyeing industry.
So that the sweeping assertions of some Federal judges, I might
mention in complete disregard of the facts, assuming what no one
could for one moment assume, that this industry had anything to do
with interstate commerce, are simply examples of what I stated yesterday, and that is the need of education of the bench about modem
economic conditions.
However, with all of the difficulties involved, the result of an
unenforced or a partially enforced code, is this, that the honest and
conscientious man who tries to live up to the law suffers by the
racketeers and chiselers, and in time it becomes unfair to ask its maintenance when you cannot prevent unfair competition in those stand-
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ards. So that in this situation these trade practices in the cleaning
and dyeing code were suspended.
Senator COSTIGAN. Have such practices continued regardless of
such suspension?
Mr. RICHBE . As a matter of fact, in many instances there has
been distinctive improvement brought about because of the formation of associations in connection with the National Recovery Administraftion, and as a result, better local discipline.
I have in mind several instances in which since the code had been
put into effect and after the practices have been suspended, conditions have been very much unproved by the cooperation of local
merchants and the local authorities in maintaining more respectable
conditions in this industry. But that does not meet the fact still
that the employees in this large group of seven trades are as large a
group of overworked and underpaid employees as you will find in the
United States, and it is a very serious question as to how far we
should take the responsibility of leaving this large group of employees,
this large group which to some extent need trade practice assistance,
as in the cleaning and dyeing. It is a question as to how far you
should leave them with no effort to protect them.
I say that is a matter that can be submitted without any more than
a statement of the facts to the judgment of Congress. We have been
trying to work out step by step an improvement in what we could do
and not to do more than we could do, and we felt that step by step
we were gain, on the problem. We have tried to create local agreements, using Bue Eagle insignia, in order to educate consumers, in
order to establish a better ethical standard, to create public sentiment.
It is a slow process. I hate myself to see any of the practices abandoned, but as to how far the Congress believes the Government of
the United States should engage in that effort to ameliorate business
conditions and improve labor conditions is for the judgment of the
Congress. We freely admit the difficulties of it, we freely admit the
consequences of failure in the effort, and we freely admit the legal
obstacles.
Senator WALSH. You think the effort should continue while the
depression is serious and prevent these abuses in business?
Mr. RICHBERO. I certainly would be the last person to recommend
any relaxation of the effort to improve these conditions, which is so
badly needed.
The CHAIRMAN. Let me get your reaction to the suggestion that
has been made that in the administration of this law, that it should
be placed in the hands of the Federal Trade Commission or transferred to the Department of Commerce. Give to the committee
your views with reference to that.
Mr. RICHBERG. I can give ou my view of that without regard to
the personnel of the Federal Trade Commission or the Department
of Commerce. It has nothing to do with that, but it is a question of
an institutional problem. Neither the Federal Trade Commission
nor the Department of Commerce is organized to deal in any way
with the problems here set forward. All that would happen for
example, if you extended the act and put it under the Department of
Commerce would be to make the N. R. A. organization a function of
a department of the Government. It would not mean any difference
except for that.
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As far as the Federal Trade Commission is concerned, it would mean
a vast difference; it would mean the suffocation of the act. It is
utterly impossible to carry out under the requirements of the Federal
Trade Commission law and under the limitations upon authority and
procedure, utterly impossible to carry out under that act the program
which is here involved, and the only way in which the program could
be carried out under the Federal Trade Commission act would be to
simply substitute the Federal Trade Commission as a controlling
board and give it the powers that are now given here commingled with
its existing powers, and thereby take away and lose the benefit of
what experience you have had in this situation, in addition to which
you would have the effort to carry out two more or less inconsistent
policies in the same agency, and that would not succeed.
Senator WALSH. That need not be feared, because invariably when
we transfer one board to another all of the employees are transferred.
Senator COSTIGAN. Will you state your thought a little morm fully
in regard to the Federal Trade Commission?
Mr. RICHBERo. I was trying to point out this, Senator: The Federal

Trade Commission has semijudicial functions. It proceeds more as a
court, a court and prosecutor it is sometimes called, but neither of
those functions is appropriate or consistent with the function of the
N. R. A. as an administrative mediatory, conciliatory body.
Senator COSToAN..Is there any reason why this power to put a
ban on unfair trade practices should not continue?
Mr. RICHBERG. I think not only should it continue, but I think the
powers of the Federal Trade Commission can be utilized in aid of the
enforcement of the unfair trade practices in the codes to a far bette
extent than they have been up to date. 1 do not think there is any
question about that phase of it.
Senator NYE. Before you leave that point, I should like to, if I
may, ask Mr. Richberg why should not the Federal Trade Commission
take on those phases of N. R. A. responsibility having to do exclusively with fair trade practices? Might I suggest, Mr. Richberg, that
I have drafted, and I mean to offer today or tomorrow for reference
to this committee, a bill which can be briefly read:
That It shall not be unlawful under any of the antitrust laws of the United
States for any person or persons to cooperate with others by written agreement
for reasonable regulation of competition in interstate and foreign trade: Provided, however, That such written agreement shall be lawful and enforceable only
when expressly approved by the Federal Trade Commission: And provided
further, That the Federal Trade Commission be, and hereby is, vested with authority in its discretion (1) to approve or disapprove such agreement In whole or in
part; (2) and to supervise the effect of such agreement In operation; (3) to declare as unfair competition any business practice or method which may be condemned as unfair in said agreement when signed by a substantial number of those
engaged in any branch of industry or trade where such a practice or method
may exist or which may be affected thereby; and (4) at any time upon due notice
in the public interest to abrogate said agreement with respect to any provision
therein which the Federal Trade Commission may deem to be contrary to the fair
competitive conditions based on sound economic principles.

Frankly, the purposes there would be to leave the business of code
making entirely with the Federal Trade Commission.
Mr. RICHBER.

Senator, I see no particular gain if I might suggest

it, in transferring the functions of the existing Recovery Administration to another body unless they are consistent with the other duties
of that body. Otherwise there would be no reason why you should
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not use the Federal Trade Commission as well as a board over N. R. A.
It is only what name you give it if you give it the powers. That would
make no difference. But here is'what you would be meeting, and I
want to give briefly the result of the first year or so of experience of
N. R. A., in which we came to this conclusion, I think quite generally,
and that is that the functions of administration and prosecution, the
functions of cooperation if you will, and hostility and conflict must be
separated. For that reason it was thought that when labor controversies arose, they should be taken out of the N. R. A. and any efforts
of a minatory nature or other otherwise should be carried on by a
body separate from N. R. A. and not a part of the administrative
machinery, because when you create that hostility and controversy
and division, the result is that the body which must administer
and decide a conflict loses a great deal of its mediatory and conciliatory
power.
Take the Federal Trade Commission on the trade practices, and I
think the same logic precisely applies. If you are going to attempt
to cooperate in the administration of a lav of this type, that body
which is engaged in a cooperative administrative capacity should not
become the next day the prosecutor.
Senator NYE, Has not that been largely true with respect to codes?
Have not men who have written the codes been -largely the men who
enforced the codes?
Mr. RichnEO. Well, I would not say that that is exactly accurate,
Senator, because the codes have been written in this manner; that is,
the original code has been prepared by a trade association, it has been
subjected to criticism, and then finally written by a composite of
opinion, and then approved by the President.
There is a great deal of misunderstanding about methods of administration. Certain parts of the codes have been given to code authorities for administration; matters which code authorities could perfectly
properly do, checking on violations of requirements, and requiring
persons to show the reasons for such violation.
I have sat in code authority meetings where that was taking place.
It was a highly salutory matter of self-discipline. But when you
come to imposing any penalty of law or any prosecution in behalf of
the public, that has never been a function of a code authority under
any circumstances, and there is no authority for it in the law, and
there is a great deal of misunderstanding about what the code authorities can do and have done. There are code authorities that perhaps
swelled with a little power, have indulged themselves in threatening
and trying to browbeat people into doing things, but as a matter of
actual exercise of power, whrre have they had any power? They
have no control over the judicial machinery.
Senator NYE. What has the N. R. A. done when it has found code
authorities exercising powers of that kind which appropriately were
not its to exercise?

Mr. RICHBERG. In some instances they have been preemptorily
removed; and in other instances their personnel has been changed.
Senator NYE. What other instances are there where they have
been removed, occasioned by acts of that kind?
Mr. RICHBEWR. Some of the recent ones were the code authority of
the cotton garment industry and the candy manufacturing and the
retail solid fuel.
Senator NYE. What have they been guilty of doing?
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Mr. RICHBEG. I must say, frankly, Senator, that to give an
adequate story of this is beyond me. I would suggest that individuals conversant with the details be called in those matters, because
it is quite a long story. I know parts of it, but I could not give you
an adequate statement.
Senator HASTINGS. Isn't this true, Mr. Richberg? Does not the
code authority take away the blue eagle or other insignia?
Mr. RICHBERG. No; the code authority has no control over that.
That is entirely by N. R. A. compliance.
Senator HASTINGS. Who was it that took away the Blue Eagle from
that mill in the South?
Mr. RICHBERG. The Harriman Mills?
Senator HASTINGS, Yes.
Mr. RICHBERi. That was the compliance division of N. R. A.
under the orders of the Administrator.
Senator HASTINGS. Then there is the N. R. A. itself through its
compliance divisionMr. RICHBERG (interposing). Of the N. R. A.?
Senator HASTINGS. Of the N. R. A.
Mr. RICHIERG. Yea.
Senator HASTINGS. Then you would not say that was the N. R. A.
inflicting the punishment?

Mr. RICHizREG. That is the N. R. A., but that is not the code
authority. I was explaining that the code authority has no control
over that, that the administration of the N. It. A. has a necessary
administrative control over the use of labels and insignia. There is
no question about that.
The CHAIRMAN. Give us a clear explanation. Just explain what
the compliance board does in the N. R. A., and so forth.
Senator WALSH. I suggest he take it step by step; starting out
with a group of industrialists, to form a code.
Senator COtiTIGAN. I should be glad if Mr. Richberg could draw a
clear distinction between what are known as volntary and involuntary codes.
Mr. RiCHBERG. I would like to start perhaps with that distinction.
We have no codes which can properly be described as involuntary
codes. The power to impose a code has never been exercised, so that
all we have are those that must be described as voluntary codes.
Senator CosrIGAN. In that statement, you treat the imposition by
the President of a code as a test of what is voluntary?
Mr. RICHBmuG. Exactly.

Senator HASTINGS. Isn't it true that industry has been told that if
they did not voluntarily do it, it would be imposed upon them?
Mr. RIcHB ERG. I do not know whether industry has been told in so
many words, but it is true that the possibility has always been there
that a code might be imposed.
Senator HASTINGS. Without that being in the law, do you think
that all of these codes would ha; e been in existence today voluntarily?
Mr. RICHsEmR. I think that undoubtedly that most of the codes
would be in existence today. I am not sure whether the provisions
would be as satisfactory from the standpoint of the public interest as
they are today, because the power to impose a code
Sena tor CONNALLY (interposing). Pardon me. Can we not have
the photographers get through with the pictures so that we can pro-
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ceed without this constant flashing of photographers from all directions?
The CHAIRMAN. Yes; I think you gentlemen have enough pictures
for all of your papers now.
Mr. RICHEERO. My attention has been called to this fact, which is
a separate matter. Want to be quite clear about it. The Federal
Alcohol Administration, which is operating under the N. R. A. by
virtue dtf the N. R. A. law as a matter of fact, has codes which could
be called involuntary codes. I have always thought of that as a
separate administration, but it is utilizing the functions of the
N. R. A. Act.
Senator COSTIGAN. Is there not another distinction? In the advertising industry, for example, I understand that all members must
contribute, and that the effect of that arrangement is to exercise the
power to tax the members, and that there are other codes under which
contributions are voluntary in the sense that those affected do not
need to contribute to a common fund.
Mr. RICHBERG. I will ask, but I am not sure whether there has
been a test of any power to impose assessments and to collect by law
against an unwilling participant. Mr. Smith tells me that there has
been one test case in which the court did hold that the power existed
by implication to support the necessary expense of administration.
I want to say that my active experience in N. R. A. and particularly
in the legal questions, ended last June, and up to that time the question of assessment had been one of the most doubtful ones I had faced,
and I had always been very hesitant as to the extent of legal power to
impose and collect assessments.
Senator COSTAN. Where the power to tax is utilized in that way,
would you still term the code a voluntry code as distinguished from
an instance where there has been no imposition by the President of
a code?
Mr. RICHBERG. If you accept this theory, Senator, that you can
only have a code and only have those conditions which a large majority
group truly representative of the industry approved, I will then say
as to the disapproving group, such a code may be called an involuntary code. Under the law we have had no authority except in the
imposition of codes section-which has not been exercised-we have
had no authority to impose any code that was not supported by those
truly representative of the industry, which has meant, therefore, that
at least to a large majority of the industry it was not an involuntary
code but was a voluntary code. It is quite true that as to the minority,
they would regard all such codes as involuntary codes, as to the dissenting minority. That is quite persistent throughout thc code formulation.
Senator COSTIGAN. It is my understanding that the expression
"voluntary" is used in three different senses by those who are connected with the N. R. A., and I was anxious to have the distinctions
drawn.
Mr. RICHnERG. I am very glad to, Senator, and it is very helpful.
It is a term which is easily subject to misunderstanding. In the first
place, as I said, every code must be voluntary which we have now,
with the exception of the alcohol codes, because it must be supported
by a majority of those truly representative of the industry. On the
other hand as to those dissenting, it is of course involuntary as far
as it can be enforced against them.
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Senator BYRD. Do you mean a majority in number when you say
majorityty?
Mr. RicHBERO. It had to be truly representative, to represent a
majority in number and in volume. The words "truly representative" meant to cover by that volume and numbers, in other words,
that neither the large group by their volume of production would be
permitted to dominate over the group of smaller enterprises, nor the
group of smaller enterprises by the volume of their numbers he
permitted to dominate.
Senator BYRD. It had to be both numbers and a majority of
production?
Mr. RICHBERG. That is what is my understanding of what is truly
representative.
Senator BLACK. What is the formula for that, Mr. Richberg?
How do they determine it? How did you determine it?
Mr. RICHBERG. The analysis of conditions in the industry, and
the statistical information which has to be presented as a part of the
code before the finding can be made, shows the total number of those
involved in the industry, how they are represented, in the application
of the code. It also shows the total volume of output and business
done, or whatever it may be that indicates the volume. There is a
grave difficulty in meeting that condition where you have an industry
very poorly organized from the standpoint of a trade association; in
other words, you may be required to make the assumption after
adequate notice and after hearing from all of those who have been
given an opportunity to be heard, that you are receiving the views
of those representing the majority that are truly representative of
industry.
I night give, for example, the situation in regard to the retail
trades, where you have hundreds of thousands of stores involved,
and no association adequately comprehending all of those separate
enterprises. In a condition of that sort, the analysis has been made
as to whether from the representation which was made, with ample
opportunity and notice to be heard, it was clear or apparent that
those who were speaking were truly representative of the sentiment
in the industry. •That is the fundamental problem.
Senator BLACK. What I was getting at was this. Take the steel
code, for instance. There are several very large steel companies,
the Bethlehem Steel, the United States Steel Co., and there are many
steel organizations. What formula has been worked out, if any, to
see that the larger companies-what definite formula- to see that the
larger companies did not control the terms of the code?
Mr. RICHBERG. This is the situation in that, Senator.

I happen to

know something about that code.
Senator BLACK. I did not mean that code alone, but just generally
speaking, and taking that merely as an example.
Mr. RICHBERG. I will tell you about that particular code because
I happen to know something about it. The code committee which
brought down the code was representative by express authority of an
overwhelming volume of the industry and numbers of those engaged
in fact those that were outside the code were such a small fractional
quantity that there could not be any question in that case, because
they happened to be a well-integrated industry. From that standpoint
it gave us very little problem as to the representative character of
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those asking for the code. Our grave problem there was the propriety
of the code itself, but the representative character was very clearly
indicated.
Senator BLACK. What I was getting at was this. When this bill
came tip, I offered an amendment which was defeated, which provided
that each code before it was approved must be subjected to a certain
test in tVo regards. (Te was that each unit of the industry irrespective of volume and irrespective of size should have an eq'al voting
strength with ench other unit. I did that in order to trv to get ,ome
kind of formula. What formula has been adopted, if any, to see
that the smaller units of industry actually have their voting strength
so that they cannot have something imposed upon them that would
be thoroughly to the disadvantage of the smaller industries?
Mr. RIcnBEuG. In the composition of code authorities, where the
group presenting the code has been thoroughly representative, I
think I may say, in most instances, setting a general policy, that group
has been permitted to indicate the manner in which the code authority should be set up and the proper representation of the different
interests in the code authority. There have been problems that
have not been so clear, and usually involved a multiplicity of separate
actions, that is to see that the code authority is truly representative. In many instances we have had application or demand from
a small unit in a trade that they be given a wholly disproportionate
representation on code authorities, and I think I am fair in saying
that in some instances they have been given a disproportionate
representation measured by'the volume of business done by them,
but in order to make it clear that the minority group were not being
subjected to domination by the majority, that, has been done, On
top of that, I want to emphasize this other point, and that is that
there is a grave misunderstanding as to the extent of real authority
of the code authority. It is commonly assumed, apparently, that a
code authority is an'arm of the Government which runs the'industry
under the code. Nothing could be more remote from the acts.
As a matter of fact., the code authority has certain definite duties
under the code in the way of collection of information, in the way of
distribution of information, in the way of collecting complaints and
adjusting complaints, and if found, they go to the compliance division
of the N. R. A. It is not as though they had a sweepin authority to
write rules and regulations, because as a matter of act that (loes
not exist.
Senator BLACK. It does have the authority, does it not, to propose
these original codes, which contain the regulations for the operation
of the business, subject to the approval of the N. R. A.?
Mr. RiCHBRO. It has the opportunity, but, for instance, we
had, I think, 27 different codes-maybe I have underestimated
it-presented for the bituminous coal industry. We had, I have
forgotten how many for the oil industry. If there are dissenting
groups, they always come in and press their own code. It is not as
though one group dominated the situation.
Senator BLACK. Let us take the steel code just a minute further.
Mr. RICHBERG. In the steel code I may say frankly as I remember it there was but one code presented, because of the complete
integration of that industry.
Senator BLACK. Of course we all realize that there is a sectional
difference in all industry, and my recollection is-I am not sure but
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my recollection is-that almost half of the industry in the country
is located in five counties in the United States. I know it is a tremen.
dous proportion. Let us take for instance the steei code, which contained a provision which one section of the country thinks is very
antagonistic to its interest-Pittsburgh plus. If there had been in
that organization proposing that code and fighting for it-and I
understand it wvas adopted practically as suggested-an equal representation in different States, as the States have in the Senate, and
each small unit had had an equal voting strength in the code as proposed, that would likely have had a very large effect as to the rules
originally proposed by the code authority, wouldn't it?
Mr. RIcHBERo. May I state in that connection, Senator, that in
that very question, I am not defending the steel code as a code,
but as to its preparation, that as I recollect it, Mr. Morrow, of Birmingham, representing the interests in Alabama, which is one of the great
producing centersSenator BLACK (interposing). Yes,
Mr. RICHBERG. And that it was a one-sixth voice in the committee
of six that presented that code, and I recollect very well through the
negotiations the bitter, difficulty that was constantly experienced in
trying to meet requirements which Mr. Morrow insisted upon and
which practically everybody else disagreed with, but which Mr.
Morrow finally got, so I do not think in that particular instance
that one section was not well represented. I would say that it was
very well represented and very effectively represented.
Senator BLACK. That is probably true, but in connection with the
formation of the laws, and to a certain extent these are laws in a
code approved by the President, and possibly to a certain extent
there is a law-making power, or at least rules which have the effect
of law; different sections do have different interests.
Mr. RICHBERG. They have, and it had to be recognized.
Senator BLACK. And if you do not have sonic method of representation in those codes other than to simply have the view of the biggest
volume of business, it necessarily would result that an exceedingly
small area in the country would control the effectiveness of the code,
wouldn't it?
Mr. RICHiBERO. That might be. As a matter of fact, Senator, some
of our most difficult and hard-fought problems have been to reconcile
and take care adequately of sectional interests. When differentials,
for example, have been made, and they have been made almost
regularly between North and South production, there have been very
violent complaints against the unfairness on the one hand of such
differentials, and complaints on the other hand that the differentials
were not adequate; in other words, we have to meet the problem of
sectional differences in the manner of operation and the costs of
operation constantly to see that there was adequate representation
on the code authority or otherwise dealing with thaj, problem of
these separate interests or it would be totally impossible to hold the
structure together.
May I explain just briefly, along the line of the previous request,
just a little of this process of code making, because it is quite misunderstood.
Senator BLACK. I want to ask you one more question before you do
that. It is necessary, is it not, if we are to transfer and continue to
£197S2-35--PT 1-4
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transfer a part of the law making power to the N. R. A. or to the
Federal Trade Commission or whatever body it is-that to me is
immaterial, because one will be the other if you transfer it-but if
we are to transfer that power and continue to transfer it and establish
rules to govern our economic relationship, the Constitution of the
United States provides that each State shall be equally represented
in this law making body up here. Should there not be some formula
included i'n the law which would provide for proper representation on
the codes in the bodies that make these laws so that each section would
have its proper voice?
Mr. RICHBERO. I think that is a very sound principle, and just so
far as we could write that into law, there might be some advantage
in making it clear that it would be enforced.
I think there has been a Very serious effort right along to see that
all those dealing with these industrial problems have the advice and
cooperation of those representing the different sectional interests
involved.
Senator HASTINGS. I was going to inquire whether the rule which
you stated of majority in amount and majority in number, I suppose
is sufficiently flexible for those approving the code to see to it that there
is no discrimination because of geographical location?
Mr. RICHBEG. I hesitate to state any rule because there has been
no rigid rule on the subject. The effort has been to interpret the
language of Congress that those should be truly representative.
Now, Mr. Chairman, if I might briefly without taking too much
time describe something of this process of code making and enforcement, I think I can do it without taking but very little time.
The CHAIRMAN. Yes; proceed please.
Mr. RICHBERG. In the first place, I want to meet a broad misunderstanding, and that is to the effect on the part of industry that the
Government has written the code. That is one charge. And the
other part of the charge that as a matter of fact the large groups in
the industry themselves have written the codes. Neither of those
charges is accurate as a statement of exact conditions. What has
happened is this.
If there was a trade association in existence, which there was in
many trades and industries, which was adequately representative,
that association prepared a draft of a code to cover trade practices
and other provisions necessary in a code, and brought it down to
Washington. In so many instances that I might say it was almost
universal, it was found that the trade association did not adequately
represent all of the industry. That is, the trade association itself
would find it necessary to add to its numbers, representatives or
groups that had never joined the association, so that there were frequently what were called code committees that came down here, composed of representatives of a dominant trade association, and representatives of groups that you might call independents.
That was conspicuously true in the case of the oil code, where the
National Petroleum Association, if that is the name of the particular
body-I have forgotten it, it is-the Petroleum Institute met in
Chicago with representatives of a large number of other oil groups,
oil producers, oildistributors, and so forth, and they formed a very
large committee, which then became a code committee which endeavored to bring in a code. As a matter of fact, in that particular
instance, there was so much dissension that half a dozen or more
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codes were brought in, and the administration had to finally work out
a code out of a mass of codes in disagreement.
That was the first process, and that has been followed right along,
and that is that a representative group would bring up a document
which gradually took form. As we had more and more codes, they
gradually followed a precedent and unfortunately when any bright
lawyer discovered anything that he thought would be good in a code,
every code had it, and they gradually grew in size.
Not a single code that was presented-and I think this can be
stated without any question-was ever adopted in the form tbat it
was brought in. "When it came down here it was subjected to fire
from the Labor Advisory Board, from the Consumers' Advisory
Board, from the Industrial Board representatives and they were
representative of those three large groups of public interest. 'It was
also subjected to analysis by the division of economic planning and
research in the N. R. A.
Senator WALSH. Did each of these boards hold hearings?
Mr. RICHBER,. No, each of these boards undertook itself an exaimination of the code.
Senator WALSH. In executive session?
Mr. RicHBERO. Yes, sir.

Senator COSTIGAN. Was any attention paid to the recommendations of the Labor Advisory Board and the Consumers' Advisory
Board?
Mr. RiCHBERG. Continually. As a matter of fact, the recommendations which held up code after code, week after week, commonly
came from the Consumers' Advisory Board or the Labor Advisory
Board. The difficulty in that situation was quite obvious, and quite
properly that these boards were what might betcalled partisan, or if
you will pressure groups. They were interested in promoting vigorously and to the fullest degree, their desires. That is what they
were there for.
Senator COSTIGAN. The employers were similarly partisan?
Mr. RICHBERO. I assumed that at the outset. What I was pointing out is that since the code proceeded from the employer group,
there was naturally less opposition as a rule from the Induistrial Advisory Board, unless the particular form of the code impinged upon
other parts of the industrial structure. But naturally the Labor Advisory Board and the Consumers' Board found many objections and
many improvements were desirable, and very properly fought to the
finish to get as much as they could in thaL way of concession for their
particular interest. A wholly proper process.
Senator COSTIGAN. The impression prevails they were not success-

ful in such efforts.

Mr. RICHBERG, That impression, then, is contrary to the fact,

because 1 know it was otherwise: As a matter of fact, as I stated
before, taking the Labor Board, for instance, I saw week after week in
my active experience, the codes sent back to conference and rediscussion, and they were fought through because they did not comply
with the requirements which the Labor Advisory Board thought. were
absolutely essential. In the final analysis, the result would be somewhat in the nature of a compromise, and very seldom were the entire
recommendations of the Labor Board or the Consumers Board ever
accepted.
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Senator WALSH. To whom did these recommendations go?
Mr. RIcnBEn. They went originally to the Deputy Administrator
handling the code. If he was able to work out a code which he
recommended to the Administrator, eventually the whole matter came
before the Administrator.
After the Administrator himself had passed on the code and decided
to recommend it, the entire documentary mass of material was transmitted with the code, I do not mean all of the stenographic reports,
but the major reports and the particular code was transmitted with
the administrator's recommendations, to the President. I may say
in the case of code after code where there were very serious differences
of opinion, the President himself spent long, long hours on the problem
of approval or disapproval, and in many instances returned the codes
for further action.
Senator WALSH. In other words, the major controversial questions
went with the code to the President?
Mr. RiCHBErG. They did. I should add, that in relation to the
labor provision, probably one more or less accidental factor has been
somewhat important. The first code which was adopted was the
cotton textile code, and the establishment of a 40-hour week in the
textile code was a major achievement. As a matter of fact, I think
the cotton textile (ode is a landmark in industrial conditions in this
country.
The establishment of the 40-hour week in the cotton textile code
had more or less the effect of establishing a sort of standard of a
40-hour week for all codes. In other words, it was a standard as a
minimum, with the effort on the part of the industries and trades to
increase that standard, and the effort on the part of the labor advisory
group to reduce that standard, and constantly the effect, starting with
the 40-hour week as a precedent, was to move toward the 40-hour
week standard.
I have charts which are in the books )resented to the Senators,
which will show that the 40-hour standard is the dominant standard
throughout the whole code system at the present time.
Of course, the labor groups in many cases were seeking other hours,
and were not satisfied with the 40-hour standard. The labor groups
were opposed to the 48-hour allowance, or other allowances, to special
groups of employers in time of emergency, and all of that is natural
and reasonable.
Senator GORE. Could you tell us what the wages are today in the
textile industry down soutl, as compared with 1929, for instance?
1 think I can ,give you that.
*Jr. RICHBE11.
Senator WALSH. There hs just been a report made dealing with
the differentials.
.Mr. RICUmERG. We have had a very extensive report made, and
I would like to submit it to you, and I would not want to quote from
memory.
Senator GORE. It is not long since the statement was made that
the wages in North Carolina today are higher than in 1929.
Mr. RICHBERG. There are three types of wages which may be
involved in the distinction. The real wages, that is, the purchasing
power, are undoubtedly higher.
Senator GORE. The wages in the textile industry in the South are
higher,
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Mr. RICHBERO. The real wages are undoubtedly higher.
Senator LA FOLLETTE. You are referring to some particular code,
or all codes in general?
Mlr. RIcuhlFm.
We are referring to the cotton textile codes in the
South. The actual wages, that is, in the dollars, arc another factor,
which are also higher.
Senator COSTloAx. Higher than in 1929?
Mr. R1CHBERG. Not 1929. I was going to come to the third
factor. Are you talking about hourly rates, or weekly earnings?
Senator GORE. Iourly rates are what I had in mind.
Mr. RICHBERG. Ilourly rates are greater throughout the code
structure. But what yoi will find is this, with the reduction of hours
and the increase of hourly rates, if you will take the country as an
average, I would say on this broad generalization, that the wages of
the worker for this week's work has remained about what it was.
Senator COSTIGAN. When the codes were adopted, you mean.
M\r. RICHBERG. Yes; but as the result of the increase of employmer, the shortening of hours, the number of employees has been
vastly increased. Also the distribution of purchasing power in the
grades of wage earners has been changed, and those submerged in
the miniium wage grades more markedly lifted in money.
Senator COSTIGAN. Have the rates been also correspondingly
changed in the higher grades?
Mr. RICHBERO. Not to a compensating degree, but what has been
found has been that in the higher-up grades they have not the same
amount of increase, which, as a matter of fact, would have resulted
in a very large imposition of cost on the industry.
Senator COSTIGAN. Has the aggregate wage expenditure of the
employers remained the same, or increased?
Mr.' RICIIBERG. No; the aggregate wage expenditure of the employer has enormously increased. The labor income in the last year
and a half has been increased considerably and I think I can give you
the exact amount. I would like to put in an answer to this question
because it is right helpful at this moment.
Senator COSUGAN. Does your testimony refer exclusively to the
cotton textile industry?

Mr.

RICJBERG.

No; it does not.

Senator COSTIGAN. You are referring to the whole field of the codes?
Mr. RicusBERc. Yes; and let me give this statement of increase of
employment and pay rolls in a group of major industries, and I think
this is really worthy of not only being put in the record, but of being
read aloud.
This is from June 1933 to December 1934, and I want to point out
that is not, in December 1934, a high mark of wage increase and
employment increase, but as a matter of fact that June 1933 was a far
higher mark than in March 1933.
One of the causes of the large rise in employment and payrolls in
the month of June 1933 was the rush of manufacturers and producers
to et goods out in anticipation of increased prices under the codes.
Chile I. am stating that, may I say to the Senators, so that our
subsequent anxiety will have no misunderstanding, that one of the
factors of the present uncertainty as-to the matter of the form and
continuance of the N. R. A., will very definitely slow up trade and
industry, because if there is a possibility of restrictions being removed
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which are preserving wage levels, and thereby to that extent holding
up prices-if there is a possibility of those restrictions being removed
in the individual trades, or many trades, the inevitable result on the
business world is a holding off of placing orders.
So, if we at any time may urge upon you the desirability of action
in this matter, I should like to state at the present time it is just a
question as to how long this retarding effect of uncertainty as to the
application of the N. R. A. in the future shall hold back business,
because this is a very definite factor at the present time.
Senator LA FOLLETTE. It is also a fact that the resistance and
delay which the industries have put up to the agreeing upon codes was
because they were then in a position to run their plants any hours and
to pay any wages, and that was in order to buildup the industries in
anticipation of the time the code would go into effect.
Mr. RICHBERG. Yes; and the prices would go up; that is correct.
Senator LA FOLLETTE. Isn't at one of the reasons why the steel
producers, for instance, bucked the code and could not come to any
agreement during all of that period of time, during the summer,
because their plants were running full blast during that time building
up an inventory?
Mr. RICHBi]RO. I cannot say what their motives were, but I can
see what the effect was,
Senator LA FOLLETTE. Isn't that the effect?
Mr. RiCHBERG. The effect at that time clearly was that when the
industries held off on the codes and built up inventories, then when
the codes went into effect with improved conditions, it meant higher
labor costs, and they would profit by that process.
Senator LA FOLLETTE. And they did profit by it.
Mr. RICHBERG. They did, and that was one of the main reasons
for the launching of the President's Reemployment Agreement, so as
to immediately blanket all industry and trade with requirements for
definite increases in wages and improvement of conditions, so that
there could be no advantage in holding back any longer in presenting
and considering the code.
Senator LA FOLLETTE. And, on the other hand, is it not fair to say
with thi; situation that confronted the administration, the N. R. A.
at this tinie was also a factor in persuading them to accept codes
which today they probably would not want to go on the witness
stand today and defend?
Mr. RICHHERG. As a matter of fact, the pressure. which was brought
as the result of the President's Reemployment Agreement was undoubtedly a strong factor in bringing about codes.
Senator LA FOLLETTE, You did not get my point. The point is,
these big industries, especially were running full blast to build up
inventory, which produced pressure upon the administration of the
N. R. A. to get codes agreed to in order to prevent that.
Mr. RICHBERG. That is quite correct.
Senator LA FOLLETTE. As a matter of fact, that was a factor in the
beginning of the codes that were agreed to so far as a lot of these big
basic industries are concerned?
Mr. RICHBERG. As a matter of fact, the pressure of this situation
was responsible for the approval of many codes in which there might
be serious doubt of the wisdom of many of the provisions.
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Senator LA FOLLETTE. Precisely. In other words, is it not a fact
that if you had to make these codes today you would not have made
the kind of codes you made during those hectic days, and that having
made that kind of codes you arc embarrassed all of the way through
the administration of this act in an attempt to get a code which you
could defend?
Mr. RICHBERG. To some extent that is so, particularly in certain
instances that could exert a very heavy resistance, I might say, to
the improvement of code conditions. On the other hand, the codes
have been in a steady process of improvement.
I can cite one I have had something to do with, and that is the
steel code, which in its original form was frankly a thoroughly
unsatisfactory code, but was accepted on two bases; first, that a
trial should be given to active operation under Government knowledge
with complete statistical information, such as we had never had
before, and that we should not deny to the labor engaged in the
industry the manifest benefit which we could get, and did get out
of the reemployment of 75,000 men, with increased pay rolls of
$7,500,000 a month, with a reduction of hours to an extent never
before known in the steel industry.
We did not feel it was worth while for an academic theory of a
possible improvement of the code, to postpone the actual beining
of those benefits. We did feel that the code itself contained many
provisions of dubious wisdom.
Senator LA FOLLETTE. You would not describe them all as
academic?
Mr. RICHEERG. No; I said for an academic theory of improvement,
because, as a matter of fact, we could only improve it to a certain
degree as a voluntary code.
Senator LA FOLLETTE. You said there were provisions in it of
dubious wisdom.
Mr. RICHBERn.
Yes.
Senator LA FOLLETTE, YOU would not classify those as being

academic?
Mr. RICHBErG. I was not referring to the provisions. I was saying
the theory it could be improved was academic because we lacked legal
power to enforce immediate improvement.
Senator LA FOLLETTE. As a matter of fact, the whole thing has
proceeded on a kind of horse-trading basis, and the fact of having
proceeded on a horse-trading basis, where you traded fair trade
practices for labor provisions which you would not perhaps like to
defend, and once having established that as the basis of procedure
now, when you come to try to improve any of these codes, the people
with whom you have been dealing say, "Well, now, wait a minute;
we traded this for that, and if you want to change this now, you have
got to give us some other concession somewhere else."
Mr. RICHBERG. I do not know of any way of dealing with the
industrial problems involving a multitude of conflicting interests, that
cannot be called trading. Compromise is not a pleasant word under
some circumstances, but it is fundamental of governmental and
political science.
I do not know of any method of dealing with conflicting interests
except to compromise and trading in the manner in which it will
produce the greatest benefit for the greatest number.
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That is the process we have embarked upon, and it would not be
wise to attempt to change the structure, because it is likely you will
destroy whatever advantages you are to get out of it.
Senator LA FOLLETTE. It seems to me one of the basic difficulties in
the whole situation has been the fact that I understand there has
been a tendency to trade labor conditions for fair trade practice
conditions, and it certainly is a function of this committee to find
out whether "David flarums" have all been on the other side of the
fence.
Mr. RICHBERG. May I put it this way, because I think it is entirely
fair? It is not merely a question of trading.
Senator LA FOLLETTE. You said it was.
Mr. RICHBERG. 1 say it is not merely a question of trading, but

this is an absolutely legitimate bargain I would like to present to
you. You ask a man to increase his costs by 30 percent. lie says
am facing a demoralized market with my bad competitors taking

my business with cut-throat competition of every kind, how can I
increase my costs 30 percent tinder those circumstances? You say,
What is the cause of the demoralized market, and he says it is because
of these business practices which are rife in this industry; if you can
eliminate those business paractices I can meet your increased costs.
That is not horse-trading, that is plain budget-balancing.
Senator LA FOLLETTE. On the other hand, is it not, a fact there has
been a lot of horse-trading?
Mr. RICHBERG. There has been, I agree with you.
Senator LA FOLLETTE. It has been trading of fair trade practices
and the labor provisions of these codes. Now, while we are on this
subject, I would like to go a little further and see what kind of trading
has been the net result. One of the objectives of the Industrial
Recovery Act is found in section 1, first to promote the fullest
possible utilization of the present productive capacity of the industry,
to avoid undue restriction of production, except as may be temporarily
required to increase consumption of industrial and agricultural products, or increased purchasing power, to reduce and relieve unemployment, to improve standards of labor and otherwise rehabilitate industry and conserve natural resources.
I note the recent report of the Research and Planning Division of
the N. R. A. shows unemployed in December 1934 of 10,830,000, as
against 10,613,000 in December 1933, so that as far as that particular
objective is concerned, the net result of the negotiations, if you object
to my term "horse-trading," has not gotten us very far along the
road which Congress evidently intended when it set up the act.
Mr. RICHBERG. You had an increase of 3,000,000 before December
1933, which you have disregarded, and that is a healthy sun.
Senator LA FOLLETTE. That is a good sum, but, as a matter of fact,
you know in the past, and durig the last year we have not made
much progress in that direction, have we?
Mr. RICHBERG. As a matter of fact, the effect of the blanket agreement was to take a large measure of effort which reduced unemployment, so that the major effect of codification upon employment
ad taken place by December 1933, except so far as there was a general
increase of business which would follow later.
Senator LA FOLLETTE. My point is, you have been making the
contention that you had the power and you are in position to improve
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the codes which were originally adopted, and which did not meet the
proper standard, and my point is that during the past year, so far as
your objective toward reemployment is concerned, we have made very
little progress.
Now, I would like to quote some figures further about what has
happe, d to wages, because it seems to me if you are going to carry
out this provision of increasing purchasing power, we have got to get a
better redistribution of the income that is produced.
Now, here are figures from the Bureau of Labor Statistics which
show that factory workers for 25 industries averaged $20.71 per week
in December 1934, as against $18.50 per week in December 1933;
that common labor averages 40 cents per hour in December 1934 as
against 38 cents per hour in December 1933.
So that, during the past year in those 25 industries, if they are
ttypical industries, we have not made very much progress in the readjustment of these codes, toward the objective of a greater increase in
the purchasing power of those who are employed.
Mr. RIcHBER.

May I lay a figure right alongside the ones you

gave, because it shows different months, from June 1933 to June 1934
and in those months manufacturing industries' pay rolls rose from
$96,000,000 to $132,000,000 a week, which is 37% percent, and I
regard that as a very substantial gain.
Senator GORE. How much of that increase accrued prior to the
adoption of the code, and was due to the rush to produce goods before
the codes went into effect?
Mr. RICHBERG. Practically none of it, because that is a comparison
of June 1934 with June 1933.
Senator LA FOLLETTE, But your statement concerning the increase

in factory pay rolls is not comparable with the average weekly earnings which is what I was talking about, because that does not take
into account the factor which is most important so far as purcha sing
power is concerned, namely, how much is in the pay envelop of the
wbrker at the end of the week.
Mr. RICHBERO. What I was trying to explain earlier was that the
greatest effect of this program had been from the labor side to maintain weekly earnings, while at the same time creating employment
for several million workers.
Senator BLACK. How do they get that increase?
Mr. RICUnERG. Largely through tbe shortening of hours, the stimu-

lation of business by the elimination of destructive trade practices.
Senator BLACK. In your judgment, how many were reemployed by
reason of the shortening of hours?
Mr. RiciI DERG. I cannot divide it up. I can simply say between
four and five million people have been reemployed, but as to the percentage of that ascribable to the codes, it I was going to be as closely
accurate ts I could, I would say probably 3,000,000.
Senator BLACK. Due to the shortening of hours?
Mr. RicduEac,. Due to the shortening of hours and the general
effect of code provisions.
Senator BLACK. In your judgment, if you have any knowledge,
how much has been due to shortening of hours? I think you gave
some figures in a speech recently.
Mr. RicHBEno. I have some figures I can give you, I think. I
don't think I can give you the figures at the moment, however.
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Senator BLACK. You can furnish them?
Mr. RICHBERG. Yes, indeed.
Senator GORE. The N. R. A. went into effect on the 16th ox June,
and soie time must have elapsed before the codes were adopted.
Mr. RCHBERG. That is correct.
Senator GORE. When was the textile code adopted?
Mr. RICHBERG. June 27 hearing; code July 9.
Senate GORE, Could you give a schedule showing how the other
codes followed?
Mr. RICHBERG. That schedule is prepared and available, I think,
in the United States Government Manual. I can give you a complete transcript of that.
Senator GORE. Do you know how many were adopted prior to,
say, Labor Day that year?
Mr. RICHBERG. Prior to September, then?
Senator GORE. Yes.

Mr. RICHBERG. What I tried to point out a minute ago was that
the President's Reemployment Agreement went into effect August 1,
which covered 16,000,000 employees.
Senator GORE. That is the blanket code.
Mr. RICHBERG. Yes; the blanket code.
Senator HASTINGS. I would suggest you might get at it by taking
some other month after June, for instance, July 1933 and July 1934.
Senator GORE. You say pay rolls increased 37 percent between
June 1933 and June 1934?
Mr. RICHBERG. That is correct.
Senator GORE. A part of that was due to additional wage earners
being placed on the pay rolls?
Mr. RicHBERG. Precisely.

Senator GORE. Now, as a general rule, when. hours per day were
cut down, the wage-earners continued to receive the old day's wage
for the new day's work?
Mr. RICHBERG. As a general rule?
Senator GORE. Yes.
Mr. RICHBERG. Quite the contrary.
Senator GORE. As I understood, if they were working 8 hours a
day and 6 hours was substituted for the 8 hours, they continued to
receive the 8 hours' wages for the 6 hours' work?
Mr. RICHBERG. Pardon me, Senator Gore, I misunderstood the
form of your question. On the whole, the wage was maintainedthe daily or weekly wage, that is correct.
Senator WALSH. Except those on piecework?
Mr. RICHBERG. Yes, sir; usually including piecework.
Senator GORE. Hourly wages were increased?
Mr. RiCHBERG. Yes.

Senator GORE. That increased the wage-earners' daily earnings.
Have you considered what effect that had on his daily output?
Mr. RICHBERO. Of course, that would be a matter that could only
be determined in the individual industry, by reports from those
industries. As a matter of fact, production has increased very heavily,
and you have every claim made for that, from the fact efficiency has
been increased to the fact the men are being worked harder.
Senator GORE. It is partly due to the fact more men have been
employed. You say three or four million have been employed, and

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

55

that would account for a good deal of the increase. I do not know
whether it would account for the percentage you have stated, but
what I want to get at now is its effect on the efficiency of the individual laborer in the industry, and the effect on the labor cost per unit of
outlut.

Mr. RICHBERG. That could only be ascertained industry by industry, because it would vary enormously, and there are a great many
figures on it.
Senator GORE. There is not any doubt but what the cost per unit
advanced?
Mr. RICHBERO. In some instances.
Senator GORE. The increase of cost necessitated an increase in
price as a rule, did it not?
Mr. RICEHERG. It all depends upon the percentage of labor cost.
Senator GORE. There has been a remarkable increase in price. I
remember cotton fabrics went up, some of them, from 6 cents a pound
to 16 cents a pound, or nearly so. This brought about an increase in
prices, there is no doubt about that, and did not that increase in
prices tend to cut down consumption of the articles?
Mr. RICHBERG. It does not tend to cut down the consumption
when you put several million customers in the field who had not been
there before.
Senator GORE. I do not say it cut down consumption, it may have
been helpful enough to overcome the tendency to cut down, but you
will admit that an increase in price tends to curtail consumption?
Mr. RICHBERG. As a rule, yes; but that will always vary.
Senator GORE. What we needed in this country was increased
consumption, putting men to work and women to work.
Mr. RICHBERG. It was stated in March 1933, if we did not have
increased prices we would have a completely insolvent industry, and
I say we needed both. There was an absolute demand to increase
prices as being essential to private industry.
Senator GORE. We put on a campaign here on the theory we had to
increase the prices of farm products that were disproportionately
low; that the price of what the farmer sold was proportionately low as
compared with the prices the farmer bought, and we started out on a
campaign involving the processing tax to raise the price of farm products more rapidly than the price of industrial products; is that true?
Mr. RICHBERG. That is true, and with great success.
Senator GORE. On this whole scheme of cutting down hours of labor
and compelling a larger daily wage, and also the larger cost per unit
and the larger price per unit of output, did not those two forces work
exactly in opposition?
Mr. RICHBERG. No; according to the statement of the Agricultural
Adjustment Administration, the N. R. A. did increase industrial
wages and that it was necessary to protect the market for agricultural
products, and the effect today has been that despite the increase of
industrial prices, the farmer is buying more, and substantially
more. He is buying on the same basis as in 1910 to 1914.
Senator GORE. When you cut down from 8 hours to 6 hours, the
wage remaining at the wage of the 8 hours work, I suppose when you
cut 3 men down to 6 hours, it created a new 6-hour day's work for
some new man that did not have any purchasing power at all.
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Would not that have provided the same amount of purchasing power
for that man for himself and family, and would have increased the
output, and would not have increase the cost per unit, and would not
cut down the consumption?
Mr. RiCHBERG. It probably would have resulted in preventing tle
development of some of the strongest factors in industrial recovery.
For example, the automobile industry which has been almost the
leading idustry in the industrial recovery field, in recent months
there has been made possible with improved general standards of
living, and such, the purchase of the lowest-priced cars-'--Senator GORE. Would you say, Mr. Richberg, that is an unmixed
blessing?
Mr. RICHBERO. I think the spread of easy individual transportation in the United States, more than anywhere else in the world, has
probably been one of the most significant examples of the improvement of benefits of civilization. It makes it possible for people to live in
the country rather than in the congested parts of the cities.
Senator GORE. That is true, and I want to see them have the
ability to buy them, but this is a country where there are 10 million
people unemployed, yet they are able to buy 4 million new cars in a
year, and many of the people would not be able to run them if they
were given the cars.
Senator BLACK. Mr. Richberg, may I ask a question about the
automobile being an unmixed blessing. Do you know many people
who are able to own them, in political life and private business, who
are not anxious to get automobiles, and who do not ride in automobiles?
Mr. RiciBERo. It seems to be the universal desire.
Senator BLACK. Do you have one?
Mr. RICHBERG. I have one; yes, sir.
Senator BLACK. Do you regard as a blessing the cars?
Mr. RICHBERG. Yes; I regard it as a blessing.
Senator GORE. Let me state this, 1 am not going to be driven
from the field thus easily.. We have 24,000,000 cars in the United
States, and every person in the United States could take an automobile ride at one time. Now, I am quoting from a member of the
Federal Reserve Board, and I say that the people of Texas one year, I
think it was 1932, expended on automobiles, parts, equipment, gas and
oil, $700,000,000 more than all of the farm produce marketed in that
State in the market places. One county in my native State of Mississippi spent $400,000 more in one year for automobiles than every
dollar's worth of farm produce brought into the market plates.
Mr. RICHBERG. You will admit, Senator Gore, that the consumption of oil and gas has been of some benefit to Texas and Oklahoma?
Senator GORE. There is no doubt about that, yes; and that is why
I say there are people running cars in this country today-and the
American Automobile Association estimates that it costs 7 cents per
mile to run a car--there are people that own a car today that are
not able to run it, if it were given to them.
I have understood some of the automobile companies were concerned because some of the people in the Western States, when they
got this "turn-under" money, and their other rentals, instead of paying their debts, bought automobiles.
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Mr. RICiiHERG. Mr. Chairman, may I ask if you want me to read
into the record this table of pay rolls? I think it might be a better
basis of discussion than otherwise.
Senator BYRD. Mr. Richberg, I understood you to say the 3,000,000
people that had been reemployed, that the N. R. A. was primarily
responsible for that?
Mr. RICURERO. That was my best estimate.
Senator BYRD. What, credit do you give, if any, to the $3,300,000,000 Public Works program that has been in effect since June 16, 1933?
Mr. ICn BERG. The figures under the Public Works program are not
included in d~ie figures 1 have referred to, it is a separate figure, and it
is not counted in the so-called "10,000,000 unemployed"; that does
not exist, today,- as a matter of fact.
Senator KiNG. You say there are 10,500,000 unemployed?
I say this 10,500,000 unemployed; that, as a matter
Mr. RCHBmwR.
of fact, does not, exist,'in my judgment, because that allows for a lot
of assumptions.
As an example, on the public works; it is customary to set up so
many unemployed, when, as a matter of fact, some of those people
are being employed, and it is hardly an accurate figure.
Senator BYi. Would it not be well for you to get the Secretary of
Labor to correct those figures?
Mr. Ricum ni. That is not a criticism of the figures, but of the
interpretation of the figures. The figures apparently mean there are
that many idle people, when, as a matter of fact, there are many of
those people who are employed.
Senator BYRD. Miss Perkins did not testify to that effect, as I
understand.1
Senator ( os'riGAN. You will admit there are some unemployed?
Mr. RICHBERG. I will; millions.
Senator BYRD. Miss Perkins said the actual unemployment was
greater than the figures shown, because those employed part time, I
or 2 days a week, were not included in the figures she gave.
Mr. RICHBERO. Those employed part time are not included, but as
a matter of fact there are included in that a great many that have
part-time employment.
Senator COSTmAN. In the figures you gave, are you dealing with
the total annual increase of employment, full time or part time?
Mr. RICHBERG. Substantially full employment was what I was
referring to.
Senator BYRD. I want to know what benefit you give to reemployment that has occurred in the public works.
Mr. RICHBERG. What I want to say is this, I think probably it is
a fair estimate, although merely an estimate, that for ever man
employed in the public works, the indirect effect is at least the employmnent of another man in private enterprise. It is hard to make
any generalization, but I think that is fair.
The public works employment has risen from 250,000 employed to
670,000, 1 believe at the peak, and I believe down to about 500,000
now, in broad figures. You may say for each nian so employed you
can assume there has been stimulation in employment in private
enterprise of another man. So I think it will be entirely proper to
give credit to the public works for that same amount of employment,
b)It that is not a larg6 amount of employment over this period.
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Senator BYRD. You claim 3,000,000 employed under the N. R. A.,
and that is the total number I understand have been employed.
What proportion are credited to public works?
Mr. RICHBERG. No; something like 4 or 5 million employed.
Senator BYRD. Your figures do not agree with the figures of the
Secretary of Labor, and those figures, as I understand it, only give
employment to 3,000,000.
Mr. RIjeHBERG. I am sorry we haven't those figures, and one trouble
we have today is that these figures as generalizations are probably
valueless, until you determine what they are from. I made a report
after a careful investigation last August, which has been published in
an official document, available to anyone who wants to have it, that
there was an increase of approximately 4,120,000 people by June 1934,
over the low figure of March 1933.
Senator BYRD. You think your figures are more reliable than the
figures of the Labor Department?
Mr. RICHBERG. Our figures are based on the figures of the Labor
Department, and it is a matter of interpretation.
Senator BYRD. As I gather, you estimate the employment of
500,000 by reason of the Public Works program?
Mr. RICHBERG. Perhaps on an average, about that.
Senator BYRD. That is 5 percent of those that are unemployed.
Mr. RICHBERG. You mean of the 3,000,000?
Senator BYRD. Of the 10,000,000 now unemployed. I want that
information because we have now pending a Public Works bill that is
claimed will relieve unemployment, and it is of interest to know the

effect of the past Public Works bill.
Mr. RICHBERG. I have made the statement right along that you
could safely feel one man put on public works would be responsible
for one man in private employment.
Senator BYRD. You claim that one man is put on private employment for each one on public-works employment, making an average
of 500,000 total reemployment?
Mr. RICHBERG. I said that public-works employment had started
at 250,000 roughly when it got into operation, As a matter of fact,
for December 1933, when I was giving this figure of approximately
3,000,000 increase, the effect of the public works had been very limited
up to that time because they were slow in starting. I cannot give
you the exact effect, but I did say from the time the program began
to operate up to the present time it had varied from 250,000 up to
670,000 and back to 500,000, and you could figure the same number
of men employed in private industry, because of this increase.
In the same way, let me say that straight relief expenditures account for the necessary production and distribution of commodities
to support those families.
Senator COSTIGAN. In other words, you had an increase, direct and
indirect, in employment of approximately 1,200,000 or 1,300,000 to
public works?
Mr. RICHBERG. I would not say it would be that much.
Senator BYRD. As to this public employment, there were periods
when it did not run as great as that.
Mr. RICHBERG. It may run to a total of 1,300,000 due to the publicworks employment.
Senator GORE. It would depend on the efficiency of the people
employed in the public works?
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Mr. RICHBERG. It is not a question of efficiency, but it is the fact
those people have to eat and have shelter and those things.
Senator GORE. And as we assume, those on relief will have to eat
anyway?
Mr. RICHBERO. That is the point I made, that the straight relief
would cause more employment.
Senator GORE. I want to get this in the record at this place. I
tried to do it the other day, but did not. I know a public official very
well who had charge of the construction of 1,200 projects on Public
Works. They made their estimate of the labor cost of those projects
in advance and figured it at $10,000,000, that being based on labor
statistics. When the work was done the labor item amounted to
between $36,000,000 and $38,000,000, and he told me it took nearly
4 men to do the estimated work of 1 man. I offer that here for its
bearing, if it has any, on the McCarran amendment.
Senator BYRD. As I understand, Mr. Richberg, you include in the
approximate million employed by Public Works, likewise the expenditure for relief, because, of course, that increases employment also?
Mr. RICHBERG. In order to be perfectly clear, I was adding to
my own statement something I should have brought in. I mentioned
that relief expenditures also had a stimulating effect.
Senator BYRD. Have you considered those also?
Mr. RICHBERG. I have not considered those, and I do not know the
extent to which relief expenditure can be reflected in private employ.
ment.
Senator BYRD. You are not certain this million you referred to
would be merely on Public Works?
Mr. RICHBERG. It would be impossible to separate them. 1 think
it would be difficult, because it would depend on the manner in
which the expenditures were made and the manner in which it was
expended.
Senator HASTINGS. In line with your statement that Public Works
employment of one man, in your judgment, will give employment to
another man, on the materials furnished and such, I desire to call
attention to the witnesses appearing before the committee on the
Public Works appropriation of $4 000,000,000, in which they estimated
that $2,100,000,000 of it would go for direct employment and
$1,900,000,000 for materials. That being true, your statement
cannot be true, because certainly all of the cost of materials, which is
less than the cost of labor, is not all of it the cost of labor in producing
those materials.
Mr. RICHBERG. I think possibly you misunderstood me. I did not
mean 1 man was employed because of materials; but I meant, as an
average, it had been estimated that for 1 man put on Public Works,
the result in the total, both of the purchasing power of that man and
the material processed, would be at least an increase of 1 person in
private employment. As a matter of fact, the total amount has varied
considerably, according to the type of project and the method of
expenditure and the proportion of expenditure to the individual.
This is only in the nature of an estimate, and I have no direct
evidence except for the fact those far better equipped than I have
repeated the estimate as being perfectly safe, and I suggested it
because I wanted to be fair in my statement of employment under the
N. R. A.
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Senator HASTINGS. Under the plan recommended by the Administration, they propose to take off of relief persons getting $25 a month,

on the average, and then reemploy them on Public Works on an
average of $50 per month, so that the increased purchasing power
from that particular group would only be half of $2,100,000,000.
That is true, is it not?
Mr. RICHBERG.

*

I will assume your figures are correct.

Senator HASTINGS, Those are the figures given. So I still do not
understand how it can be hoped that by expending $2,100,000,000
a month to 3,500,000 people for 1 year, at the rate of $50 per month,
will give employment to three and a half million people.
Mr. RiCHBERG. May I say, I would have been delighted to attempt

to prepare on that subject, but 1 an not really prepared to testify on
the sub>-3t of the effect of the Public Works appropriation. I made
my statement here for the purpose of not being put in the position of
unfairly recording a factor that would enter into private employment.
The CHAIRMAN. I would like to make a statement to the committee,
because we have to adjourn in a moment. I would like for the
committee to furnish the chairman someone to make a motion to
appoint a subcommittee on procedure.
Senator GEORGE. I make a motion the Chair appoint a committee
of seven on procedure, the Chair to be included as chairman of the
committee.

Senator WALSH. Six and the chairman.
Senator GEORGE. Six members and the chairman.
Senator WALSH. What is the purpose of the committee?
Senator GEORGE. On the procedure of the committee.
The CHAIRMAN. On the procedure of the committee, so that we
can save the time of the committee; but that in formulating its plans,
the plan of the subcommittee shall be reported back to the full committee for the approval of the full committee.
Senator LA FOLLETTE. I have no objection to that, but I assume
that Mr. Richberg will be back so that we can conclude some questions
we have.
The CHAIRMAN. Mr. Richberg will be back tomorrow, and at that
time you can put in the record the statement you have been trying
to put in.
Senator GORE. I want to ask Mr. Richberg if he can tell us where
we can get any documents, which will show the salaries paid these
various administrators and the cost of administration.
Mr. RICHBERG. I can get the entire material and putitin the record.
The CHAIRMAN. The committee will recess until 10 o'clock tomorrow morning.
(Thereupon, at 12:05 p. m., the committee recessed until 10 a. in.,
Saturday, Mar. 9, 1935.)
(And thereupon, by further direction of the chairman, an adjournment was taken to 10 a. m., Monday, Mar. 11, 1935.)
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UNITED STATES SENATE,
COMMITTEE ON FINANCE

Washington, b. C.
The committee met pursuant to adjournment, at 10:10 a. in,, in the
Finance Committee room, Senate Office Building, Senator Pat
Harrison, chairman, presiding.
Present: Senators Harrison (chairman), King, George, Barkley,
Connaly, Gore, Costigan, Bailey, Clark, Byrd, Lonean, Black,
Gey, Couzens, Keyes, La Follette, Metcalf, Hastings, Gapper.
Also present: Mr. Blackwell Smith, acting general counselNational
Recovery Administration; Mr. Leon Henderson, economic adviser,
National Recovery Administration.
STATEMENT OF DONALD K. RICHBERG--Resumed
The CHAIRMAN. We will proceed with Mr. Richberg.
I might announce before we proceed that I have been advised by
the Research and Planning Division that 3 or 4 studies on labor provisions and a general report by the Research and Planning Board
has been filed with the clerk of the committee. It is too cumubersome
to put in the record but it is here if anybody wants to read it.
These booklets duplicate materials already furnished in subjectmatter but go into more detail and can of course, be obtained by any
member of the committee who wishes to ask the clerk for them.
There will be in the hands of the clerk during the morning alphabetically arranged subject-matter indexes for each of the general
booklets of information originally furnished to the committee that is:
(1) The condensed summary; (2) the booklet of charts; (3) the booklet of tables.
Senator BLACK. May I ask if those additional ones are the reports
made by. Mr. Henderson, that is without having been condensed as
they are in print?
Mr. BLACKWELL SMITH. They are not touched in any respect.
They are the general studies as they were originally made.
Mr. RICHBERG. Senator Black, as I understand, the complete
Henderson report-copies of them-have already been filed with the
committee, as they were distributed weeks ago to the press and
given wide circulation, and they are available in addition to what
you have already. There is a great deai of duplication between those
volumes, but there is some material that is not found in one of'them
and is found in the other.
11I)782-:1.-
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The CHAIRMAN. I would like to make this statement before we
begin, so that it may receive the approval of the full committee. The
subcommittee that was designated by the full committee on procedure
has recommended to the full committee that following Mr. Richberg,
Mr. Williams, the chairman, of the Board, shall be called as the next
witness, and then they will call Mr. Sidney Hillman, a member of
the Board, and then Mr. Leon Henderson, the economic adviser and
ex-officict member of the Board; Mr. Francis Biddle, chairman of the
National Labor Relations Board. And, we have invited Mr. Clarence
Darrow who worked with reference to this subject, and made certain
criticisms and an analysis of this situation and filed a very elaborate
report. I do not know whether Mr. Darrow's health will permit him
to come, but his assistant who helped to prepare the matter was Mr.
Lowell Mason, and we hope to have him before the committee.
Is that agreeable to the committee?
(No responsc.1)
The CHAIRMAN. Without objection, that procedure will be followed. I may say that the subcommittee was unanimous in making
that suggestion.
Senator KING. I would like to supplement the statement just made
by the chairman to the effect that it looked to me, although 1 assented
to that, as though we were trying, I will not say, bolster up Mr. Richberg and the organization, but we were proceeding froln the theory
that the organization must be heard thoroughly and completely preceding the hearing of complaints which night be made, andI regard it
as important now that we should as soon as possible permit the testinony and bring to the comi ittee, witnesses who have legitimate anld
valid complaints against, the operation of the N. R. A., particularly
in view of Mr. Richberg's statement last night, if the paper is to be
believed, that the N. R. A. is such a beneficent organization that it is
necessary to have it in order to prevent monopoly. It looks to me as
though too much effort was there on the part of the N. R. A. and its
officials to bolster up their organization.
Senator BARKLEY. In that connection, I suppose it will not be
improper to suggest that where complaints are made by those not
connected with the N. R. A. about matters that have transpired in the
administration of the N. R. A. Act, the committee will reserve the right
to call anybody who has any connection with the administration of it
in explanation of any situation that might need further elucidation
after the primary testimony has been given by those in the organization.
The CHAIRMAN. I may say, Senator Barkley, that of course this
merely is the approach of the number of witnesses that are to appear.
It was thought wise that there should be a committee on procedure
so that the burden should not be placed on the chairman, and this is
merely the beginning. I may say further that on this subcommittee,
Senator La Follette was the one who inade the suggestions in the subcommittee, or most of them. Some of them on it are critical, as I
understand, of what has been done. Mr. fHillnn, I think, of the
Labor Board.
'Senator KING (interposing). I do not think you ctn say that of Mr.

Hilhmitn.

The CHAIRMAN,

Who is it that is on the Labor Board?

Senator KING. Mr. Biddle.
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The CHAIRMAN. Mr. Biddle. And certainly from this Darrow report we can get the information to work on with reference to criticisms.
Senator KING. I would like to make one supplemental statement
that in my view, because of the importance of this examination and
the proper investigation, it should become necessary to obtain an
investigator and counsel, and to assemble and correlate the data in
order that it may be presented in an orderly and consecutive manner.
The CHAIRMAN. I may say for the benefit of the committee, too,
that we were going to suggest that one or more experts be employed
to correlate the various criticisms and charges, and so forth, and to
report, and Senator George or Senator La Follette are to try to fine
someone and bring the matter to the attention of the subcommittee,
cud we will bring it to the attention of the committee.
",nator BARKLEY. What are these experts to do?
SThe CHAIRIMAN. They can go over a great mass of this Darrow
report and other criticisms and I think it will be of a great deal of
assistance to the committee. Not to question the witnesses, not to
act as attorney, and so forth, but to assist us in the correlation of
these matters.
Senator KING. I believe that we ought to have an attorney to
question the witnesses after presenting the facts or after assembling
the facts and correlating such data as may be material to the
investigation.
Senator BARKLEY. Why not employ a new committee and let them
do the investigating, and who are not members of the Senate at all.
Senator KING. I have no objection.
Senator BARKLEY. If the Members of the Senate are not competent
to ask intelligent questions, we ought to abandon it.
Senator KING. An investigation such as should be made will constime much more time than we are able to give it, to conduct it in a
comprehensive manner.
Mr. RICHEBERG. May I at this time call the attention of the entire
committee to the volume of material concerning complaints to be
investigated if the committee desires it. I think perhaps these figures
will be a little illuminating.
The cumulative number of field-office complaints received by the
N. R. A. to February 16, 1935: Labor complaints, 118,400; tradepractice complaints, 31,667.
Senator KING. May I interrupt you right there? Weren't these
the figures that you gave the other day?
Mr. RIcHBERG. No; I did not give these at all.
Senator KING. Very well.
Mr. RicHBERG. These are cumulative figures. Out of those labor
complaints, 97,000 are closed; some 64,000 being adjusted and no
violations found in 32,000 cases, leaving on hand February 16, 14,586
labor complaints.
Out of the trade-practice complaints, 24,000 out of the 31,000 were
closed. There were 17,000 adjusted, and 6,000 no violation, and on
hand February 16 were 3,335.
I merely want to show to the committee the volume of investigation
in which it may embark if it endeavors to cover one-tenth or onetwentieth of the amount of investigative work the N. R. A. has
already done and satisfactorily closed.
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Then I would like to point out as to results of those.

In wage

restitutions, there has been a great deal of misunderstanding as to
the effectiveness of the enforcement of any of these codes. With
21,638 cases involving 90,000 employees, there has been a total
amount of $2,224,380 in wage restitutions; that is in the field offices.
The wage restitutions through the code authorities with 2,900
cases involving 84,000 employees, wage restitutions of $732,268.
All that I wanted o point out to the committee, I think that you
would realize in a moment, that if you set out to investigate the operations of the United States courts, for example, it would be very difficult to go into every complaint which has been filed in determining
whether a just result had been accomplished within the time of the
life of the members of the committee.
When you have an institution that functions in a similar way in
the maintenance of industrial codes, disposing of a volume such as
114,000 complaints, for example disposed of, it is quite obvious that
there must be thousands and thousands of persons who do not accept
the results of complaints, who are still objecting and who are hashing
over and over again the old complaints and old objections.
I do not want to indicate any desire on our part to suggest that the
committee should not go into this matter to the full extent it desires;
I simply wanted to point out the impossibility of the committee covering the entire ground of investigation which the N. R. A. has already
covered, and to point out for that reason that we thought it pertinent
to bring to the attention of the committee the broad results of the
N. R. A. operations, inasmuch as the fundamental tests to be applied
by the committee would presumably be upon the broad results of
efforts and handling of a situation.
In that connection I would like to have the opportunity to present a
few figures which apparently would be in the nature of a complete
revelation, not only to the members of the committee, but to the members of the press and the general public, as to employments and increase of pay rolls directly under the N. R. A. codes. We have in
the tabulation, the employment in March 1933 in the codified industries, the pay rolls, the high points of employment and pay rolls since
March, and the present.
Senator CouzENs. And the dividends?

Mr. RICHBERG. As to the dividends, Senator, that is another story
about which I have also asked to have some very interesting information which will also be more or less of a revelation as to the facts of
the situation. We had, for example, the statement widely quoted,
taken from Mr. Henderson's report to the effect that interest and
dividends in the last year were 50 percent more than in 1926. It was
not pointed out that corporate profits were 32 percent of 1926, which
was in another table in the same document.
In other words, the maintenance of interest and dividends does
not mean and has not meant the maintenance of profits, because
profits according to our best reports during the year 1934, have been
less than one-third of the base year of 1926, whereas wages on the
other hand, have gone up since the recovery began, in a much faster
scale in money and amount than any profit increases.
The difficulty with a comparison of 1926 with the present time, and
that is the reason these statistics are so misleading, is that following
1926 was the greatest era of expansion in securities in the history of
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this country, and in the succeeding years there was something like
an increase of 13 billion dollars in security issues.
Senator BARKLEY. And insecurity issues.
Mr. RICHBERG. Yes; and insecurity issues.
A large amount of that was credit expansion meaning an increase
in interest payments. The choice after 1929 was a national bankruptcy or an attempt to bolster up those obligations so as not to have
wholesale foreclosures of the institutions throughout the country
upon which the general welfare depended. Whether that policy was
wise or ill, it was the policy followed under the previous administration and under the present administration of supporting the credit
structure so far as possible, and so far as it seemed sound. That meant
necessarily maintaining the interest charges.
The dividends that were paid in the meantime were in considerable
part paid out of surplus. As to whether the system is wise or not is
another question entirely, but the point of what I am trying to bring
out is that profits have not been increased or earnings disproportionately to the increase in wages.
As a matter of fact, the rise in wages and labor income has far exceeded any rise in the actual profit earnings. Of course, the kind of a
statement which I have just quoted gives us a totally false impression
and leads to the assumption that you have a situation in which by
control over prices, large profits are being made at the expense of
labor and consumer.
As to the increase of wages, the only way apparently that the facts
can be placed before this committee in a way to stop continual misunderstanding and continual misrepresentation throughout the
country is in the detail. We have said over and over again the plain
facts that between three and four million people have been employed
under the codes. Apparently the particular statement of the statistical fact is subject day by day to a perfectly bland denial, by newspaper
and editorial writers or what not, that there has been any increase of
empIoyment.
we propose, if the committee will allow us, to put into the record
today, industry by industry, the actual increase in employment and
pay rolls. We cannot have complete records because of the lack of
adequate information regarding all of these far-flung industries. We
can give you the best we have.
Senator BYRD. When do those records start; what date?
Senator BARKLEY. Do you want to detail that statement before the
committee, or just file it? It seems to me that it ought to be gone
into by you in your testimony and not simply filed as an exhibit and
printed, which somebody may or may not read.
Mr. RICHBERG. I would like to pass it around so that the committee
can have in front of them the information, and I would like to call
attention to what those figures show, because I think it is extraordinarily valuable information.
Senator KING. Are not many of the figuxies that you purpose now
giving, to be found in the price and price provisions in the code booklet, together with another report-.
Mr. RICHBERG (interposing). Wages and hours.
Senator KING. Yes; which has been submitted by your organization?
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Mr., RICHEERg. No.

These figures in the form of the number of

employment and the amount of the pay rolls are not found anywhere
in tile material submitted.
Senator BYRD. I asked the question when the figures begin? What
date?
Mr. RICHBERG. They begin with March 1933.
Senator BYRD. When did the N. R. A. become operative?
Mr. IRICHBERG. The N. R. A. began to operate under the law in
June. This is not an effort to show anything, Senator, except what
has happened.
Senator BYRD. I understand that, but you are making the claim
now and it has been made repeatedly before, that the N. R. A. has
been respionsible for the reemployment of approximately 4 million
people.
Mr. RCmHBERo. Three million.
Senator BYRD. You take that information back from March 1933,
prior to the time the N. R. A. became operative, anid by our own
records-Senator BARKLEY (interposing): You do not claim, as I understand
it, that the N. R. A. was responsible for anybody being employed
prior to the time when the N. R. A. went into operation?
Mr. RICHBERG. I will say this, Senator, that for a month before
the N. R. A. went into operation, at least, the N. R. A. was almost
wholly responsible for a very rapid increase of employment, because
factories were working night and day to get out goods before the
increase of wages and the shortening of hours anticipated under the
codes. There was Po question about that in the business world. No
one who is familiar with the conditions will question it.
Senator BYRD. As a matter of fact, the N. R. A. did not really
become operative until the fall of 1933.
Mr. RICHBEIG. The N. R. A. became operative in the cotton textile industry, for example, on July 9, 1933.
Senator BYRD. There were many industries that did not have
codes for many months.
Mr. RICHBERG. And the Piesident's Reemployment Agreement
went into operation August 1, which blanketed practically all of the
industries.
Senator BYRD. What I want to make clear is this, in that connection: I am not anxious to rob the N. R. A. of any credit for what
they have done, but I want to make clear to the committee as a part
of ihe record that the 1,370,000 people, by your own record here,
contained in the report of the National Industrial Recovery Act to
February 1935, that 1,370,000 people were reemployed between
March 1933 and June 1933. And the N. R. A. was not operative
then. The N. R. A. cannot claim credit for that reemployment of
1,370,000 people.
Mr. RICHBERG. I am afraid, Senator, we really have honestly to
claim credit for part of it. I do not think there is any question about
it. I think the Congress of the United States can claim credit for a
part of that, because it had under consideration various measures,
including the N. R. A., for the purpose of increasing prices, wages,
and so forth.
Senator BYRD. Were there not certain forces of natural recovery
entitled to some credit?
Mr. RicHaERG. I do not know what forces of natural employment
are.
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Senator BARKLEY. Natural forces of recovery is what the Senator
said.
Mr. RICHBER. What I am saying is that, as near as I see, employment results from the actions of human beings. The fact that it is
organized action instead of disorganized and accidental action does
not seem to ni to make it any less natural.
Senator BAILEY. The fact was that there was a great deal of
anticipation which reflected itself in that way?
Mr. RrCHBERG. That was, I thought, univslly]13, acknowledged.
Senator CLARK. Mr. Richberg, was that entirely due to the mere
proposal of the N. R. A.? How much credit would you allocate to
the Black 30-hour bill which was actually passed by the Senate
before the N. R. A. was actually thought of?
Mr. RICHBERG. The passage of the Black bill and the proposal of
the N. R. A., and the A. A. A., all looking toward price increases,
necessarily put business into the markets more rapidly to take
advantage of low costs.
Senator BYRD. Let me ask you this question then. If the N. R. A.
is entitled to the credit of the reemployment prior to the time that
it became operative, how do you account for the fact that in May
1934, we had the peak of unemployment of 9,000,000, and that since
then we have added a million of unemployed, although the N. R. A.
has been in full operation, and hkewise the P. W. A.; yet day by day
now we are adding to the unemployment of the country, by your own
records.
Mr. RICHBRa. Senator, I did not want to go into that employment
record too early, but I would like to point out to the entire committee
something which is not apparently understood in these figures and
which is not ordinarily recognized. '
The unemployment figures show a set-up which I personally do not
agree with, that way of setting it up; they show a continuing'increase
in what is called available employment, at the rate of some 440,000
for the year. It does not show that you have not added more men
because'the figure of unemployment does rise. As a matter of fact,
you may be increasing the number of men put on work constantly, but
not catching up with this theoretical assumption that there are so
many additional persons to be employed.
The difficulty with the figures quoted yesterday, for example, as
the Senator called my attention to the comparison between December
last year and this year, as Senator La Follette did. As a matter of
fact, if you look at the number actually gainfully occupied, there are
more this December than there were last December, but if you add
artificially 400,000 people to those that you think ought to be gainfully occupied, then you find that there are more unemployed. As a
matter of fact, more people are working.
Senator BYRD. Mr. Richberg, the unemployment as compared with
May 1934 and the unemployment now shows a difference of a million.
You do not contend that a million people have come into the employable age since May 1934?
Mr. RIClIBERo. No, Senator; but you could get a very good example
of that, which I think the committee should also see. That is
the constant misrepresentation of the exact situation you get by
these unemployment figures. In the height of the season of the
greatest amount of employment, you get an accumulation of all of
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the seasonal groups. There you have your lowest unemployment and
your highest employment. In the depths of the seasonal employments, you get the reverse of the picture, but in the meantime, what
had happened? You have employed (luring the automobile season,
several hundred thousand workers. When those workers are idle,
and you put them as unemployed, at the same time you are employing another group of workers m another line of activity. Previously
it used to be the farm work in the summer.
The textile strike, for instance, last fall, with hundreds of thousands
out of work, and at the same time you do not see that reflected in
any increased unemployment. Why? Because other groups had come
in. If you add together the seasonal employees and count them as
people who have been employed during the year, and in the normal
times they are the ones who are employed only part of the year, as
a matter of fact, a distinct fraction of your unemployment problem
disappears, and that is the reason I said yesterday tha i
oes not
exist. The statement that so many millions are unemployed is not
a statement of a fact unless you begin to interpret it by saying you
mean at that particular day they are unemployed, although perhaps
the very man you count as unemployed has had 8 months' work
during the year.
Senator BYRD. Don't you get your same figures of 4,000,000 that
have been reemployed from the same figures that you have as to the
unemployed, because your statement here on page 31 of your report
shows exactly what has been reemployed, so you claim, by the
N. R. A.
Mr. RICHBERG. That is precisely so.
Senator BYRD. Then your own figures are not correct, in your
judgment?
Mr. Rici]BERG. Senator Byrd, that particular figure was taken
from that comparison of employed persons. In the first place, I am
pointing out the distinction between employed and unemployed.
In the second place, when we refer to employment under the codes,
we did not take that figure. We took as a matter of fact a census of
employment under the codes which we got from the industries, over
the period in between, and that is where I arrived at the figure of
approximately 3,000,000, which is not related to these figures in that
way. This whole thing is very much complicated by interpretation.
Senator BYRD. The same suspicion that you cast on the unemployment figures would likewise apply to the number that you claim have
been reemployed.
Mr. RICHBERG. Perhaps you can look at it in that way, but I
would say that you would have to look at it in the other way. As a
matter of fact, this is a minimum. If you find so many people employed, that is a minimum. As a matter of fact, if other people have
een employed in the meantime, they should be added to it. I think
you might regard this from that standpoint as a minimum, because
if you actually find those people employed, that is a fact.
Senator BYRD. What you have done in this report-if it ie erroneous
I do not think you should publish as a Government document. You
have taken the total number of unemployed in one column, and then
you have claimed credit by reason of the N. R. A. for those that have
been reemployed. If these figures are fundamentally inaccurate, I
think you should not use this as a public document.
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Mr. RICHBERG. No; I explained to you, Senator, that one objection
I have to this document is that these figures are credited to the
National Emergency Council, and I have declined as the Executive
Director of the National Emergency Council to have them given out
as coming from them.
Senator BYRD. Who controls the National Industrial Recovery Act
Board?
Mr. RICHBERO. That is the National Industrial Recovery Board.
Senator BYRD. You do not have charge of that?
Mr. RICHBERG. I do not run the Board.
Senator BYRD. It is published by the N. R. A. though? I will assume by reason of that, that it is paid for by the National Recovery
Administration.
Mr. RICHBERG, I am not criticizing the effort of the National
Recovery Administration to make the best statement, the fairest
statement, of difficult figures, which are full of estimates and compilations which can be subject either to dispute or must be interpreted.
The difficulty with all of our industrial statistics is that they are full
of those necessities of interpretation. They mean almost nothing
until you begin to interpret what is back of them. That is the reason
I explained to you the other day that I was not criticizing the Labor
Department, because Miss Perkins has explained over and over again
that the difficulty with figures put out is that they require interpretation. They can be very easily misinterpreted, and all of these figures
on employment and unemployment are liable to mislead unless they
are interpreted with the bases on which they are built up.
Senator KING. Will you pardon me just a minute? Did not Mr.
Leon Henderson-is he not largely responsible for the document to
which you have been referring, and to which Senator Byrd is now
referring?
Mr. RICHBERo. Yes.
Senator KING. Are you challenging the accuracy of his figures or his
interpretation, to use your expression?
Mr. RICHBERO. No; I am challenging the use of these particular

figures, which I felt were so likely to be misinterpreted, but I did not
want to have it given out by the National Emergency Council. I have
no objection to the N. R. A. using whatever figures they see fit, and
Mr. Henderson has very thoroughly and with an extraordinary care
tried to explain all the features of the situation together here without
interpretation a mass of figures and statements which are very well
worthy of consideration and interpretation,
The difficulty we are in is that if we interpret those figures to help
make that clear, we may then be accused of writing a brief on the
subject, and Mr. Henderson put this out with an explanatory note
saying that it was made without statement of implication or conclusion. He was furnishing the information. A great deal of it has
been taken as being the statement of conclusions, and that is what
I was trying to cover.
Senator CONNALLY. Of course, you can get absolute accurate
figures as to the number employed by getting questionnaires from
the industry. Is it true that the figures as to unemployment are
largely estates? You have no census of it, have you?
Mr. RICHBEHG. There is no adequate census of unemployment.
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Senator CONNALLY. So it is largely a matter of estimate and guess
work after all, isn'tit?
Mr. RICHBERG. May I point out the difficulty of a census itself?

I believe it is very desirable, butSenator CONNALLY. I am not defending it or opposing it, but just
pointing out where ou got the figures.
Mr. RICIIBERG. There is the difficulty of determining what is an
unemployed person. I happen to have an example in a small town
in which I lived, which is typical of many situations throughout the
country-of a family with a father employed and two boys employed and two of the girls employed in flush times. When employment was reduced, one of the girls lost her position, a small position
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ou are getting. Of
Mr. RICnBERG. It all'4eends on the iv
course, if that employment, Wbieh-eer ude a great many people
who may be earning $10 a week or less if that is so, it won't support
a family very well. It all depends on the wage that they are getting,
but I think, Senator, you have pointed to one fundamental problem
that we are dealing with, and that is that as much of this recovery
depends upon adequate wages in payment for labor as it does on
exact volume of employment. If the labor income is going out in
some form so that the families are getting it, it is not so much a
question of the volume of employment as it is of the labor income
that is being distributed in some manner throughout the families of
the Nation.
Senator BAILEY. Let us take it the other way. The high figure
*as 49,000,000 employed in 1929; is that right?
Mr. RICHBERG. That may have been so.
Senator BAILEY. It fell off a little.
Mr. RIcHEERo. There had been a good deal of technological
unemployment before that.
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Senator BAILEY. That was 49,000,000, and some 800,000, 49,800,000, against 27,000,000 families, or one and a half.
Mr. RICHBERO. Senator, may I call your attention to one reason
iight in that connection why I do not think it is sound in a period of
depression, to add 400,000-and-odd people to the list alleged unemployed just because a certain number of people grow to a certain age
at that time? It all depends on whether you can give young people an
opportunity for further education, or whether at a certain age they
should be regarded as immediately employable and put into the
industrial machine. This type of figuring assumes the necessity of
employing young people at a certain age.
Senator BAILEY. In trying to recover 10,000,000 of the unemployed and put them, back to work, aren't we trying to get back to
the 1928 standard, when we are not hoping to get'back to that standard in any other respect whatsoever?
Mr. RiCHBEIG. You have put your finger on one very important
factor in it, and that is that a great deal of our employment at that
time was accounted for by an extraordinary expansion and credit
inflation.
Senator BAILEY. No one contemplates getting back to 1929 and
1928. The Government is trying to get back to pre-war standard, as
I understand it.
Senator BARKLEY. I suppose it is not to be disputed by anybody
that under the codes, the hours of labor have been shortened?
Mr. Ric BEG. I do not suppose it could possibly de disputed.
Senator BARKLEY. So that theoretically, assuming the same demand
on the part of the public for goods and the same ability to purchase
the mere shortening of the hours and the spreading of the labor among
those required to work, by the shortening of the hours, would auto.
matically increase employment, would it not?
Mr. Ricm nn.c It would.
Senator BARKEY. If anybody can prove that that automatic increase did not occ'r and that nobody was employed by reason of the
codes and the shortening of hours, would it not be difficult to prove
that if that had not happened, unemployment would have been considerably greater than it was at any time since the beginning of the
N. R. A. administration?
Mr. RIcHnEno. I do not think there is any question about that,
Senator. One of the reasons for setting up these particular figures is
that there is shown, if you go back of these figures into the individual
industries, there is shown the increased number of men employed of
a same volume of work, and the increase of pay roll resulting directly
not from the operation of any natural forces, if you want to use that
phrase, but directly from reducing the number of hours and requiring
increases in wages at the same time.
A very notable example of that is found, because it is a large
amount and the figures are absolutely accurate in the iron and steel
industry, that being a tightly integrated industry, it was possible to
get the exact figures throughout the period, and the records there
shows directly an increase of between 75 000 and 90,000 persons
unemployment, and the increase of pay roll of $6,500,000 a month
resulting from nothing whatsoever except the increased standards as
to wages and the reduced standards of hours.
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Senator GORE. At that point, let me ask, does it not follow then
if you put an increased number of men on the same volume of work,
that while wages increase, in the aggregate, costs of output increase
also?

Mr. RICHBERG. Very fortunately, Senator, thit does not have an
exactly corresponding effect.
Senator GORE. I would not mean matheniatically exact as to ratio

or proportion, but that would be the effect, would it not?
Mr. RICHBERO. It has some effect of that character.
Senator GORE. By and large.
Mr. RICHBERG. W ich is fortunately then negatived by increased
volume.
Senator GORE. Of course the increased cost reflects itself in increased prices, and the increased prices reflect itself in reduced
consumption. What I am getting at is this: Everybody, I suppose,
really believes or professes to believe in the philosophy of high wages,
that it is a good thing for everybody concerned, but I figure that anybody who admits that wages can be too low, must admit that wages
can'be too high.
Mr. RicHBERo. Senator, you will have to let me avoid disagreeing
with you on that subject, because it is perfectly obvious that what
you have stated, that if wages can be too low, you can also, coipared with your market, raise wages so high that you destroy your
market.
Senator GORE. That is the point I am getting at, and I was reading
yesterday-this is the point I was driving at-with reference to building. Residence building now, taking the high wages that prevail
among the building trades and the hlgh costs of building materials,
when a house is finished today, it is not worth what it costs. That is,
you cannot sell it for what it costs. It is cheaper to rent or buy than
it is to build. It strikes me that at the same time in that sort of
case a policy that raises wages locks the wheels that you are trying
to get going.
Mr. RICHBERG. You will also agree, Senator, that the reduction
of wages throughout the period of depression, continually increased
the depression and left us worse off, so it is really wholly a question
of a fair economic balance.
Senator GoRE. I do not think that follows. I will take a concrete
example. I know of one concrete case that occurred in 1932 when
cotton was selling for $25 a bale. A farmer down in one of the
counties in Oklahoma, had a plumber come out and do a day's work,
and the plumber charged $15 for a day's work, and it took three-fifths
of a bale of cotton to pay for that work of the plumber. I think
the plumber might have gotten more work if he had cha,.rged $8 or
$10 a day. Here is another point: That did not create any extra
purchasing power; that simply redistributed purchasing power. It
took $15 away from the farmer and a farmer who had created the
bale of cotton, who had created the purchasing power in the first
instance, and transferred it to the plumber. I think that is a fallacy
that is cheating a good many of us in this business, Take the
International Harvester Co. and say they have a given output of
farm machinery, By paying an extra wage, the would add a million
dollars to the cost of the machinery. The laborers have an extra
million dollars of purchasing power. That is true, but the farmers
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who buy that machinery have parted with that extra million dollars,
and if you had allowed it to remain in their hands, they could have
bought some things as well as the other fellows. I think that too
high wages obstruct recovery, and the way out of the depressions in
the past has been for prices to fall and fall and fall and strike rock
bottom and stay there long enough for people to know that they are
not going any lower down, and then they will buy. When they are
convinced that the depression is finished, when that time comes and
they see it is not going any further, then they cay, "Maybe I can buy
something, with a chance of at least getting out what I put in."
Mr. RICHBERG. Senator, you have not figured out exactly how we
are going to live through that period of being on rockbotton.
Senator GORE. By not robbing that farmer of what he created and
giving it to somebody that did not deserve it. All of this processing
tax is taking money away from one person for nothing and giving it
to someone else for nothing, and I do not think that is any sure plan
out of this difficulty.
Senator BARKLEY, With all of the surplus cotton there was in
this country at that time, and the fact that a farmer was willing to
work for what he was getting, and a plumber was gettingSenator GORE (interrupting). $15 a day.
Senator BARKLEY. It afforded a market for cotton which he otherwise would not have had. The fanner had to give it away or sell it
for something.
Mr. RIOHBERG. May I point out the effect of minimum wages

has not been the destructive one that Senator Gore is discussing,
because what the minimum wage level increase did was as a matter of
fact to bring about just what Senator Gore has been advocating, and
that is a balance and leveling out of purchasing power so as to give a
better purchasing power to groups that were not getting enough
purchasing power. The process was not one of raising the wage
scales in the codes at all; it was of raising the levels of the lowest paid
groups which thereby brought them into a better purchasing power
and a greater ability to purchase the goods made by their fellow
workers. That was .ust simply in the line of economic balance.
Senator GORE. I favor economic balance, but I have another
concrete instance in mind. I know of a man who was employing
two girls and paying them $6 a week, and if I may use the expression,
they were ticled to death to get it. They needed it, and all they
did was to fill out blanks in applications to obtain loans from the farmland banks. He had to fire those two girls who wanted jobs, and he
hired one girl in their place and paid $14 a week, and she did not need
the job. Of course, that is an isolated case, but you have to keep the
concrete facts in mind.
Senator BARKLEY. Has there been any perceptible increase in the
proportionate use of machinery to supplant hand labor during the
last 2 or 3 years?
Mr. RICnBERG. That is a pretty broad question, Senator. I do
not think there has been a definite slowing up of the process that was
going on, except so far as it has been unprofitable or difficult from
an investment standpoint to make new investments in changing
machinery.
Senator COSTIGAN. Have the increased wages tended to increase
mechanization?
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Mr. RICHBERG. That is one of the points I wanted to make.

That the effect of the increased wages, where it is sufficiently strong
to bring an inducement to save labor and pay the costs of machines,
always must be having that effect. I can give you a very good example, however, of just exactly how that can be met, under the kind of
flexible machinery we have in the code situation.
Take it in the bituminous-coal industry, where, in a certain set of
mines, mechanization had been done away with, partial inechanization, some years ago, at the express request of the miners. When the
code was put in effect, the effort to establish the wage on a $5-a-day
basis led to a protest and request from a certain group of mines and
their employees jointly to maintain a $4.50 wage. On that basis, the
mine operators would not restore their mechanization machinery, but
if they had to pay the $6 wage, they would. That is a very practical
example of dealing in a very practical way with the situation of the
interests of the eiiployer and the employee and the public. The
public did not pay any more for coal.
Senator GORE. Was that arrangement made?
Mr. RICHBERG. The last I

heard, that arrangement

was still

effective. I do not know whether it has been changed since, but
the employees, with a little cut, offered a wage to have more of them
working. As far as the employer was concerned, it probably cost him
a little more than the mechanization would. The public paid no
more for the coal. It was an effort to adjust conflicting interests.
Senator GORE. In the industries with which you are familiar, such
as the bituminous-coal industry, can you give us specific figures as
to increased employment and increased aggregate wages?
Mr. RICHBERG. That is just what I was starting to read.
Senator BARKLEY. Mr. Chairman, I suggest that Mr. Richberg
go through this table, as I understood he had contemplated doing
when he first mentioned it, and let us inquire about these in detail
if we want to.
The CHAIMAN. I think that is a very good idea, and I think this
ought to be put in the record.
Senator BLACK. Before that is done, some questions have been
asked, and I want to ask one, if I may.
Senator BARKLEY. One question leads to another.
Senator BYRD. Mr. Richberg will be here tomorrow if necessary.
The CHAIRMAN. All right, Senator Black.
Senator BLACK. Mr. Richberg, a question was asked as to whether

or not increased wages would tend to increase mechanization. Do
you think it is a wise policy on the part of the United States to try
to utilize machinery and actually save labor, or should we adopt
laws with the idea of retarding progress?
Mr. RICHBERG. I do not believe personally that there is any value

or use in endeavoring as a Government matter to retard the natural
progress of an industry in increasing production per labor unit employed, for the simple reason that, as 1 see it, that is the basis of our
entire economic progress. It is the amount of product that you can
get out of the labor unit employed.
Senator BLACK. Those who have favored mechanization throughout the years have taken the position, have they not, that it was wise
to have it because it would save human labor.
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Mr. RICHBERG. That is correct, but I wanted to add to what I said,
Senator, that I think there is a great benefit in the type of machinery
we have inaugurated under the codes, whereby it is possible in the
joint interests of employer and employee, as well as the public, such
as in the manner I suggested in the coal industry, temporarily to
retard perhaps the operation of that particular economic force that
impels the employer to cheapen his labor cost and to increase his output per labor unit, for the benefit of the community as a whole.
I think as a part of our recovery program, in order to get ourselves
back into a better situation, it is entirely proper to make some of
those efforts. I think as a long-range policy, it would be contrary to
sound economic advance.
Senator BLACK. Unless we are going to turn directly around in our
civilization, we should encourage mechanization, should we not, and
attempt to adjust our economic system to take advantage of its
progress and its increased production ability?
Mr. RICHBERG. I do not think there is any question about that.
Senator BLACK. A question was asked you about the International
Harvester Co. and the wages paid their employees. There is more
that enters into the cost of production than the wages of employees, is
there not?
Mr. IICHBERG. Sometimesj the wages of employees may be as low
as 10 percent, or less, of the cost; an 5 sometimes they are as high as
70 percent of the cost. It all depends on the particular industry.
Senator BLACK. As a matter of fact, the labor cost is a rather
small item in the highly mechanized production of the International
Harvester Co.?
Mr. RICHBERG. I believe that is a fact. I am not familiar with the
details, but considering the type of production, I would assume so.
Senator BLAcK. And of course if we are going to attempt to prevent
anything that would give any excuse for raising the prices, it will
also be necessary to call attention to the fact that high profits, high
salaries, and high bonuses might affect prices, might it not?
Mr. RICHBeRG. They all enter into it.

Senator BLACK. Are you familiar with the startling and phenomenal
surpluses that have been created from time to time from profits by the
International Harvester Co.?
Mr. RICUBERG. I have not been familiar in recent years with that
company. It has been at times a very prosperous company.
Senator BLACK. As a matter of fact, then, when we begin to consider the question of the aggregate purchasing power of labor, and if
we reach the fatalistic conclusion that the only thing to do to keep
down prices is to lower wages, we completely ignore the fact, do we
not, that a part of the unbalanced economic system, and according
to some, the major part, is due to excessive profits and excessive
expenditures and waste and financial manipulations, do we not?
Mr. RicimnEn. We would certainly be ignoring that factor.
Senator BLACK. Are you familiar with the figures that were recently
issued by the Labor Department, that its a matter of fact the cost of
labor in manufacturing is only on the average about 16 percent?
Mr. RICmBElG. I am not familiar with those figures and I cannot
question their accuracy.
Senator BLACK. With reference to the shortening of hours, I have
before mae the hours and wages provisions as published by Mr. Leon C.
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Marshall, While I have seen numerous statements by General
Johnson that we have adopted a 40-hour week, I find from an itemized
statement of hours in this book, that there are only five codes that
have as low a weekly hour rate as 40, and they are practically all in the
clothing industry.
Mr. RICHBERG. That is lower, isn't it?
Senator BLACK. I have the book before me, and I have gone over
it one by one.
Mr, HiciBERG, I think the word must be lower because

the

proportion of the 40-hour week is enormous in the codes.
Senator BLACK. I have it here and I find itbym 12 is the maximum
hours, and I have looked through it. I looked through every one of
them. On the first page it states, "maximum hours, 48, 10", that is
48 hours per week and 10 hours per day. Then "46, U." That is
48 hours, unlimited. Then 48, 10; 48, 10. The next one is
unlimited. I do not find on the first page a single code in which
the maximum hours are as low as 40, and in going through the entire
list I have checked them carefully and find only five.
Senator CONNALLY. Only five as low as 40?
Senator BLACK. Only five as low as 40 for the maximum hours.
Mr. RICHBERO. Let me call your attention that in the chart book
that was given you on page 37 you will find a set-up of the maximum
hours weekly by the codes, and I show this simply physically to the
committee. This [indicating] is the body of the 40-hour week, which
is the highest of the code provisions.
Senator BLACK. Look on page 38 and interpret it.
Mr. RICHBERG. That is the maximum hours by the employees.
Senator BLACK. What does that say?
Mr. RICaBERG. That shows a percentage of 60 percent, more than
60 percent covered by 40 hours or less, then a rising percentage up to
about ninety-odd that is evidently a maximum of 48 hours.
Senator BLACK. This book of Mr. Marshall is published. Is he
connected with the N. R. A.?
Mr. RICHEERO. Mr. Marshall is now executive secretary of the
N. R. A. He worked on that book as a member of the Brookings
Institute.
Senator BLACK. Are these figures accurate?
Mr. RICHBERo. As far as I know, Mr. Marshall's figures are practically always very accurate.
Senator BLACK. Has he taken the codes one by oneMr. RICHBERO (interposing). I want to say that I am informed by
Mr. Smith that this very chart to which I have referred to is prepared
by Mr. Marshall and it is his own interpretation of his own figures.
Senator BLACK. He goes into detail to show that the maximum
hours under item 12-you can look completely through item 12 in
about 3 minutes, and Ican only find 5 codes where the maximum
hours are as low as 40.
Mr. RIcHi BEm. That is in the excepted-period group and not in the
general provision.
Senator BLACK. That is correct, but have you any figures that show
how many are covered by the excepted period?
Mr. RICiiBERO. In special codes, we have actually the figures. I
cannot. give you the detail of all the codes, but in the individual codes,
over and over again, we have compiled a percentage which is soine-
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times very low, and in some codes it is too high. It varies from say 2
percent to as high as possibly 20 percent, all depending upon the particular codes.
Senator BLACK. There are exceptions and exemptions and limitations on practically every code that is in effect. As a matter of fact,
all but five, are there not?
Mr. RICHBERG. I think that is a perfect example of the fact that
you meet in industry, that you cannot devise any inflexible rule that
does not do a multiplicity of individual hardships.
Senator BLACK. Let us get down for a minute to this. Mr. Hillman
is there representing the clothing industry.
Mr. RICHBEG. iRe is a member of the board by appointment of
the President.
Senator BLACK. And that Amalgamated Association has been very
strong in labor, has it not, so that they have good contacts with their
employers?
Mr. RicHBEiRG. Yes.
Senator BLACK. It is true, is it not, that in those contacts the codes
provide a limitation of 40 hours a week?
Mr. RICHBERG. I will accept your statement; I am not familiar with
their contacts. I think that is generally true. I am informed that
in the garment trades it is more nearly 36 hours.
Senator BLACK. What I was interested in was to say that in the main
where there are no exemptions and no exceptions which permit the
working up to 48 hours and 10 hours per day, and in sone instances as
mouch-well, some of them unlimited. In asphalt, for instance, it is
unlimited, while cement is limited to 48. But in those that are limited
to 40, it seems it is the industry where organized labor has been the
strongest and has made the most successful contracts. That is true,
is it not?
Mr. RICHiBERG. I think there is no question but that you will find
reduced hours in the organized industries more frequently than in the
unorganized industries.
Senator BLACK. The codes did not reduce the hours at all in those
where the Amalgamated Clothing Workers were employed, did it?
Mr. RICHBERG. I do not know, but that may we be the fact. I
think the statement just made to me by Mr. Smith is correct, that
as to minority plants that had no organization, had no relations with
organized labor, it undoubtedly did reduce the hours. In fact, I
think that is one of the complaints that has been made by them-by
that particular minority group.
Senator GERimy. Have you had much complaint, Mr. Richberg in
regard to chiseling in the textile industry, because I am getting that
complaint very frequently?
Mr. RICHBERG. There is a great variety of possibilities in the way
of complaints from the textile industry, because of the particular
conditions existing in that industry, and the various number of individual plants, and so forth and their different location. We have
just gone through a very exhaustive set of reports on the conditions
in the textile industry, which are now under consideration by the
Federal Trade Commission, the Bureau of Labor Statistics reports,
and they are in the report.
Mr. Chairman, might I make this suggestion? In this tabulation
which has been given out, there is one figure that is inaccurate; and
1117S2-
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I would like to call attention to it at once, because it may lead to a
misunderstanding. In the group of the furniture industry which is
on the third page, the figure of employment pay rolls October 1933
is given as $220,300. As a matter of fact, that should be $2,223,000.
Senator CLARK. Does that mean the whole furniture industry,
Mr. Richberg?
Mr. RICHBERG. Let me explain, because it may not be clear. At
the top bf the )age it says, "employment and pay rolls." These are
weekly pay rolls, unless they are especially shown in one or two
instances to be monthly. They are weekly pay rolls.
Senator GERRY. These reports that you are completing now in
regard to the textile industry-are those going to be published or
given to the committee?
Mr. RIcHBERo. Most of them, I think, have been published. The
Federal Trade Commission has given out its report when it made it.
Mr. IIENDESOoN. The one on textiles, relating to complaints, has
beenpublished.
The CHAIRMAN. Mr. Richberg, this tabulation will go into the
record; but I wish you would start at the top now and explain it,
because I notice certain instances where the employment increase is
quite sinall, and the employment increase in others is quite large.
Mr. RIcnBmIG. I wanted to check them down, because I could
show some very interesting facts if you follow me down.
The CHAIRMAN. Put it into the record, and then do that.
(The tabulation referred to is as follows:)
Employment and pay rolls in selected industries and groups of industries, March
1933 to January 1935
High since March 1933
(arch
1933

Industry or i'tistry group

Amount

Month

I

Atutomohilo entlifarttiring, auto.
parts, and ottipnt
sootive

January
1935

(6)

(2)

(1)

December

I

nsnlstoottsr ltig ilsluslr[os:
109,100
462,200 April 134 .........
357,500
433,500
Pmployment ............
... d ............. $8,490,000 $10,170,000
Pay rolls
.................. $3,2W0 o I11,930 , OWtt-o
Autoaobilo nul'rcituriTgindustry:
38,I00.
do .......... 21, 700.
Employment ................. (1)
9)
$4,74000 ............
$9,052,000
....
Pay rolls
......................
Bituminous coalIndustry:
310,103
3, 00I November 1034.... I
5, 609
Employmnt .............
$3, 393, s31 $6, 510, 710 March 1031........ $0,3t0,603
Pay rolls ......................
Bolt, et, ad rivet dutustry:
9,410
10,140 May 1934.........
, 700
Employment .................. $, 840
$174,400
$202,0oo
$22,7001- . do.............
Pay rolls
...............
$8o,sea
Boot oud shoe manufacturingindustry:
100,'200
199,700
180,700 1
213,000 1 August 1934 .......
Esptoysent............
$2, 84, 00
$3, 242,000
$2,382,000
$3, 764,000 Maeh 1934........
Pay rolls.
Bra.o,bronze d opperproducts
industries:
55,901)
50, 00
01,300
Aley1931.......
36,100
Employment .........
$1,205,000
$1, 1,t, 000
$1,280,000 ..... do .............
Pay rolls
.....................$510,O
anl trra.cottain.s.
Driek, tile,
tries:
3:t, to
29, o0X)
42,2100 A~' 1031..
ttllip )oyment
.................. 22, s
$102,00
.3o2 000
$211, tOO
$547,000 May t934 ........
lViy rolls
....... .........
(U
sninuhllet cors Jldustry:
23,1140
21,
1,00
Sostomser 1034...
28,12)
14"nptoylent .................. 19,1120
$,17,600
$474,00
Pay rolts....................$314, 200
$578,400 .. - hl ...........
Cantly instnct'tctsrig Itodustry:
59,
11t
.sO,1w28
02,
584t
Octob
r
19t
.....
ErnploymnOt .................. 44, 21)
(li)
$178,
16)
N----,0
----- $4M1,tOWt $721,
Pay rol ......................
I Not averago.

I No %v
n Itor,
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Rmployment and pay r(s 1in selected industries and groups of industries, Marcfh
.,033 to January 195-Conti nued
Industry or industry group

March

igh since Mareh 1033

1933
Amount

(1)

(2)

(3)

Month
(4)

December
1031

(5)

January
1931
(8)

Cane silgar refining indulstry:
Employment ...........
1:3,7,s November 1134....
12,892
13,157
11, rolls--------------......
$252, 300
$236, £:)
$247, 20
$'218, 00 June 1934.........
Canninl, nd preserving industries:
lnloy1inon4 t ..................
69, 700
.14,7181
248, 740 SOpl)cohr 1913
78,300
P'ay rdlsq
................
....
$459, 00
$2, 107,0
01
4o4.........
..
$1W2,
(40
Carpet 4l4tl rug 4m4nufaclhring induitry:
24,400
1) iplynliont ................
27, cig) October 19:13.....
22, 50)
10, I84O
$534, 4) ..... do ..........
Poy rolls... .............
$455, 500
.
$418,600
$2144.
100
Cast-iron pippeIndustries:
112,950
BEDiploynent .................
August 1931.
91, 2,r
121,050
08,725
$8, 715
$162, 191 Slay 1914.........
$139.4W0
$137, 430
Pay rolls ...................
Chlcical nnf1t1llrhlg industry:
73,9.0 July 1934..........
8,720
Employment .................
48,010
$1,540,000
Pay rolls .............
41o ............
$909, 440 $1, 646, I4X .
Cleaning andi dyeing trade:
$930,222 June 1931..........
$9100 May 1934.........
Employment .................
42, 820
38,920
$730,100
'ayrolls .......................
$557,
800
Corsets and brassiere industry:
13,003
Employment ..................
13,908
14 795 April 1034.........
13,892
Pay rolls ......................
$210, 200
$212,200
$231, 70 .... do .............
$157,190
Colton garment
Industry, shirts
and collars:
Eniployment ..................
52,128
80370 October1033......
91,552
52, 070
S01, 585
$920,290
$453, 215
$820,295 ..... do .............
Pay rolls ......................
Cotton goods (textile) Industry:
414,700
416, 000
446,00
April 1934.........
Employment................
307, 200
$5,469, 000
$5,029, 2 0
do.............
Pay rolls ................
$2, 787, 000 $9,787,000.....
Electrical manufacturing Industry:
Excluding radios:
170,108
21,000
mploynient ......
171 00 June 1034..........
109, 600
$3,033,000 Jnuary193 ......
$3,518,000
$3,533,00
Pay rolls ..............
$1, 003,00
Radio division:
42,200
39, 000
80.000 November 1933....
Employment .............
20,000
.....
do ............ $859,000
$80,
$317,000
Pay rolls .............
$734,000
Fabricated metal products indus-

try:

Cutlery and edge tools:
1'ulploynent ..............
12, 500
.........
13, 700 April 193-1
12,700
, 00
$220, 000
do ........... $235,000
Pay rolls...................
$242, 000 .......
$107, 00
hardware:
25, 0
28,122
Employment ..............
26, 392
43, 844 ..... do ............
$507, 900
$8,2554 .....
do ............ $ 00,59
Pay rolls
................. $321, 652
Lighting equipment:
14,984
19,775
15,775 December 1931....
Employment ..............
9,221
079
$317,292
$307,979 .do ............ $347,
Pay rolls ...................
$159,
225
Stauped and enameled wore:
20,581
29,
050
.........
1934
Employment ..............
May
31,
739
20,8 0
$595,192
$600,697
$641,2 12 ..... do.......
Pay rolls ..................$289, 159
Tools (except edge tools):
10,615
10,901
Employment ...........
7,953
11,2 77 April 1934.........
$227, 701
$227, 340 May 1934......... $219,341
Pay rolls ................
$91, 140
Wirework:
21,726
22,698
Employment ..........
24, 261 ..... do ............
15,174
$444,880
$46,209
-do ............
$510,865 .
Pay rolls ...................
$190,200
Farm equipment Industry:
lBioplloyinent
...............
19,710
18,460
19,210
April
1934
.........
9,330
Paly rolsl...
$398,000
$373,000
$382,000 ... do ............
$137,000
Fertilizer Industry:
15,400
17,200
28,200 ..... to ............
Employment ..............
13, 700
$202,200
$182, 00
$319,800 ....- do ............
Pay rolls ..................$133,600
Furniture Industry:
133,300 October 1933......
I1,400
108,900
83, 400
Employnient...
$1,859,000
$1,761,000
Pay rolls ........
$897,000 $2,223,000 ...-- do ............
.....
Glass lndustrics:
$034.........
62,460
61,850
58,840 April
Enploymnent ..................
83,400
$1, 140, 000
180,000
do..........$1,
$657,000 $1,322, 00.
Pay rolls.......................
Hosery Industry:
127,700
do ............
123, 200 .
102,000
Elliloynoenl ................
$1, 222,000 $2,130,000 March 1931........ $2,020,030
Pay rolls .......................
iHotel indlus) ry:
203,10 ........
263,000 ..... do ............
217, 00
Employment ..................
$3,233,000 ............
.....
do............
$2,659,000 $3,317,000
Pay rolls .......................
Iron and steel forging Industries:
do ............. 13,100 ............
14,700..-...
7,400
Enlloyneat ..................
..... (10 .............
............
$295,0
$327,000
$90,000
:Pay rolls .......................
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Employment and pay rolls in selected industries and groups of indualties, March
1983 to January 1986-Continued
High since March 1033
March
1933

Industry or industry group

(2)

(1)

Amount

December
1134

January
1033

Month

(3)

(5)

and steel
industries:
Iron Employment
..._......
.......
Pay roils
(averagemonthly)...

229,300
400,600 June 1034.....
351,400
339,200
$29,830, 000 $34, 350, 00
13,090,000 142,20, 00 May 1034 .: .
17,103
......
18,674
19,080 October 1034
$419, 074
$335,789
$432,294....- do .............

Jewelry industries.
Employment .................. 12,148
$198,300
Pay rolls ....... .........
Knitted outerwear industry:

19,850
Employment ..................

31,820 May 1934
.........

2, 770

$354,100
$240,300
Pay rolls .......................
$491,000 October 1933......
Laundry trade:
..........
172,800
Employment .................. 170,200] 187,000 July 1934
......................
Pay rolls
$2,89, 000 2, 768,000 June 1934.......... $2, M0000
Lather industry:
SI, 200
......
50,600
1, 800 March 1934
Employment .................. 37,000
Pay rols.......................
$, 103,000 $1, 1290000
$63,000 $1,129,000 January 1035_.
Locomotive industry:
0,300
1,800
4,400
5,600 August 1934.......
Employment .................
$102,800
$81,700
$2, 600
$109,700 ..... do .............
Pay rolls..............
Lumber and timber products
Industry:
251,700
246, 200
...
286,000 May 134 .
Employment .................. 167,300
$3,408,000 $3, 24, 000
$1,011,000 $4, 010,000 ..... do ............
Pay rols.......................
Machine tool and forging machin.
er :mployment ..................
22,470
22,108
22,470 January 1935......
9,
300
$494,000
$148,000 $503, 000 May 1034.......... $480,000
Pay rolls........
Manufacturin pharnaoeutical
and blologIcallindustries:
14,070
14,440
13,590
15,2S0 October 1034......
Employment ..................$270,
600
$323.900 ..... do ............
Pay rolls .........
$314,200
$309,800
Men's clothing Industry:
116,900
124, 1O0
13,600 September 1933...
Employment .................. 111,700
$1,611,000 $2,406,000 March 1034........ $1,1184,000 $2,160, 311
Pay rolls .......................
Millinery industry:
16,3(
18,200
23,570 April 1933.........
Employment .................. 25,130
.............. $345,000
.304,000
Pay rolls
$653,000 March 1034
........ $289,100
Paint, varnish, and lacquer manu.
factlng industry:
28,890
May 1934.........
Employment
..............
253,70
26, 520
10,420
$50, 700
........ $321.800
Pay rols .............
..... do .............
$29,600
Paper aniipulp industry:
128,300
127, 500"
128.300 December 1934-....
Employment ................. 04,500
Pay rolls ......................
$1,564,000$2,489,000 . .do .............
. 489,000 $2, 49,000
January 1935......
container
manufacPaper box and
luring industries:
50, W5
52,120 October 1033......
47,341
Employment ................. 38,863
$70,18.
$882,409
,$34, 237 ,82, 409 December 1034....
Pay rolls ......................
Plumbing ,Ixtures industry:
15,630
17,90
September
1033...
13,
780
20,000
Employment ............
$317,000 $32),00
Psy rolls .................... $200,00
$342,100 .... do ............
Portlnd cement industry:
14,410
22,090 Juno 134 .........
18,120
Employment ................. 12,6110
$488,000 .... do ............
$20.000
Pay rolls ......................$19 , 000
$206,000
Pottery industries:
19,
859
26, 404
2, 143
Employment .............
28,013 Iftay 1034........
$430, 042
$261,130
$460,838 ... do............ $45, 000
Pay rolls .................
Printing and publishing industries:
334,00
305.000O 234,00 Dcember 1934..
Employment .............
$A, W3,ON) . do ..........88,80,00
Pay roll.... .
. .. .
hallway car building inilostry:
18,000O
19.770
12.760
..........
Employment
29, 770 June 1934.........
$412,000
$25,W0
8691.
-"(to .........
$4to. 0o
..
Pay rolls ...
Rayon and synthelle yorn in.
dustry:
3 1, 700
37,A40
52,05O
62,9M January W15.
FE1plmoyrent.......
$1. M4. W
$1,02, M0
... do ......
W,37,.44)0 $1,025. ,W
Pay roll: ..
Retail trade (labor cltafor cerotl
nercin, ia' cgratp wi failtires):
1 054.iKoo
1.044,
14.
,0$
10,0Wiceutbser
X0
EmI",T 0ci
en
77, in)
.. io...
$54101030O15.400,1,00
$1.3400. 1W)$11, mo€, woD
Pay roll
I
IlhVer manutat trin, l dltlry:
1V33.
43,
e)
l1
PA1
October
EmFployment
$1,07A,, ('N0
SM0,000
,00l
.dO _
Pay rlslI.
$583. (843 $1, 13).
uhblcr tlre etanufcturing Industry:
1. 700
1934
30,370
41.l(d)
N, 280 M
REctlnyinerl
M)
8. 337,1
$1,5103.
,.illl 1934
$ 31,(HR), $1. 733,
N3.
1':,y roli ..
.... .
.
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Bm ployment and pay rolls in selected industries and groups of industries, March
1933 to Janu.ry 1935-Continued
March
Industry or Industry group
(1)

March
1933
(2)

High since March 1933

Amount

M3nth

(3)

(4)

December
1934

January
1936

(5)

(6)

Shipbuilding snd boalhuilding
Industries:
37,900
Enhploymneut ..................
.......... 38,300
26,801
42,900 June 1934
$931,000
Pay rolls .................
$96,000
$540,000 $1,020,000
Silk textile industries:
89,400
126,900 February 1935..
113,200
119,800
Employment ............
...
............
$1,807,
o
$I,904,000
Pay rolls ...................
$U73,000 $1,936,00
Soap and glycerine industries:
18,100 January 1935......
1, 100
Employment ..................
13,200
1,1 00
1934
...... $342,
$342:,
500
Pay rolls .....................
$252,500 $357, 600 October
800
Steams anid hot.water heating apparatus Industries:
Employment ..................
17,040
27,118) September 183....
22,070
21,790
Pay rolls ......................
$455,000
$248,000 $485, 000 August 193 .......
$449,000
Stove and range industries:
Employment .............
21, 60
41,640 May 1934........
37,430
35, 236
$317,000 $840,000October 1934...... $714,000
Pay rolls ......................
$848,000
Textile machinery manufacturing
Industry:
Employment ..................
13,830
23,48 September 1933....
18,670
19,160
Pay rolls ................. ....
$489,700 October 1933......
$207,400
$382,700 $391,00
Tobacco manufacturing lduastries:
91,344 November 1933
.... 83,670
78,196
Employment ..................
73, 767
Pay rolls ....
...........
$743,160 $1,139,200 October 1933...... $1,110,275 $923.370
Underwear and allied products
Industry:
41,000 July 1933..........
32,290
Employment ..................
30,710
Pay roils
I................
$309,,00 $37,000 April 1934.........
$425,600
wheat flour milling industry:
27,670 October 1934-.....
21,300
26,460
26,111
Employment .................
Pay rolls....................
$:9,000 $655,80 September 1924....
$515,300
$516,
600
Women's clothing manufacturing
industries:
141,600 1 168,800 April 1934.........
142,500
149,800
Employment .................
arch 1934........ $2,550,000
Pay rolls ..................... $1,972,000 $,559,00
$2,885,000
,Vool textile Industry:
160,200
Employment .................
91,000
152,500 August 1033.
140,10
Pay rolls ..................... $1,099,008 $2,627, 000 .... do.......... $2, 358,000 $2,089,000

Senator KING. Before you start on that, I would like to ask one or
two questions, Iave you taken into account in the rise in employment as one of the factors-and an important factor-the change in
public sentiment, the psychology of the people resulting-and this is
not partisan, and I do not want it to be considered as partisan--from
the attitude of Mr. Roosevelt as manifested in his inaugural address
and in the general reflection of his views throughout the country as
being favorable to increase in wages, and to a resuscitation of industry.
Did you take into account the fact that throughout the whole country
there was a general awakening, a feeling of encouragement that we had
reached the bottom and everybody was arranging to expand business
and go to work.
Mr. RICIIBERG. It would be perfectly inaccurate, Senator, to set
up any figures and not write into your interpretation pf them the
imponderable factors of public confidence and hope and other forces
such as these factors ofSenator KING (interposing). The reopening of banks and other
things of that category.
Mr. RICinBE110. Precisely. All of those things enter into the picture., I do not want to claim, and it has been repeatedly stated in
the N. R. A. publications that it was impossible to allocate the exact
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value of the N. R. A, in the total beneficent result; but whft we can
see when we take the individual figures of the different industries
that we have today, we see we have hundreds of thousands of people
employed who would not be employed if the old hours and wages
had been maintained. That is clear,
It the second J)lfe, we alsti Call show in inlustIy after industry
that, as t matter of fact, if we hadiiot pieserved masses of small enterprises it Chitt industry, tite Cceidoocy wotild have ]en to further toncentration of eIplfh)ymei aid piohduction at a few highly organized
concentrated organizations, which are commonly described as of "monopolistic" Lla,'aiter, which would have resulted iii less employment
and less total pay rolls. ''hat also can oily be demonstrated by
taking 1lJ) inidustry after imuhistry.
I have a series of individual cep orts here on the in (lividual industries
showing exactly whlt hIJ)peied, aid the relationship of fir-triole)ractice prysinSli 11iid hour p,'ovisioiis to the iilviiiice in t it pacticular industry, showing what happened to the sina ii enterpries-

showing exactly Cite numher of sina11 enterprises that have come ifito
being under the codes, and tie decline in the number of simaIll enterp1ises--111d those are facts. [t is toerely a cpiestioa of taking them
ministry after industry, aod finding ti it, out.
Senator GOR.l. You ltia he reference there to the (lelille ill the

Li),

number of sniall industries.

Were you merely 1atkiig thet Its a

reference or do you have the figures?
Mr. 1Ici13ER(. Of cout'se, I caillit mike a composite of thlt for
all in diistr,.
You c aniiat )Ult.a1figure, ii; iut I can show you 1by one

industry after a another.

Senator (OlE. I thought yon linl the statistics.
Mr. Ricitinnii. No; I cn show yo i, for exi o.)le, in such industries
as lumber and coal and retail traide and other groups, where either
enormous additions had been made to bIe number of s11all enterprises operating or the rate of deelite or insolvency of snmll enterprises has been stopped
Senator GEORGE. Can you show that by sections?
Mr. lIcTIBEc. Sections Of the country?
Senator Gi,.:ono
Yes.
Mr. RICBRo. I
some extent it, 'in be sheltr
by sections.
Last night I happened to be spekiing to a imin wholkn\ Ctie conditions generally in tho southern lumber operations, in which lie pointed
out to me tie number of small enterprises that haii ilceit revived in
their section of the coitry under the lumber codo.
Senator G(ionoi:., Can you, for instalne, say low niany small
units ill the lumber industry have gone cleal oit of business inl the
Southeastern States?
Mr. Hicmi;, In recent years?
Senator Ghonw,; Since the codes.
Mr. Riiiilnn. Simice the code-1I do int ktom how filr we ci got

the details of that.

Mr, lIENi)ESON, Tle cotde nuil riy htes 1ot have'ly
reporting
in and out.
Mr. Ricmino. As it inattorof fact, flitt sort, of thing collies to us
usually when the code authority itself lileets Cte problem of a illcreased number of small eterprises. That has been true ill sections
iii the lumber industry. I know I saw the figure imie that they had
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opened up 3,000 new sawmills, which was issued by*the people who
were
in touch
with the conditions in the industry.
. IIn the
coal industry,
for example, after the coal code went into effect
not only hundreds but several hundreds of small mines in particular
States even opened up, more or less demoralizing by their operations,
for the time being, the beneficent effect of the code.
In fact, as I say, in industry after industry, the protections which
have been thrown around the small enterprise have resulted, when
you take that particular industry, in an increase in the number of
enterprises, or in a decline, in extinction of small enterprises, that
is, in the preservation of them, but that can only be shown when you
go through industry after industry. These figures however I think
can be given, which I have here.
Senator ( h(olE.
Mr. Richberg, if you should find that there had
been a notable decline of the small units in a given industry, and that
there had been a shifting of that industry from one section to the other
or different sections of the country, would you reach any conclusion
from those facts?
Mr. RICHBEIM, You might reach a great many conclusions.
Senator GEORGE. I mean since the code.
Mr. licmRm. From the standpoint of the benefit, the question
would be from the total picture, what was your employment picture?
Perhaps it might be improved. The shifting of industry from one
section of the country has not always meant unemployment. It may
have meant unemployment in one section, The moving of the
textiles into the South has made areas of unemployment in the
North, and areas of employment in the South. From the standpoint
of the North, that movement had nothing to do with the codes. It
came on long before them.
Tile lumber situation has been steadily one of competition between
highly mechanized operations, large-scale operations under most
favorable conditions, and the effort to survive, of other lumber groups
iii parts of the country where such operations could not be carried on,
and where the only resort was to very cheap labor inl
order to maintain a position at all in the competitive market, That has meant,
for example, in cert ain districts of the South, intolerably low wages for
labor, and yet the operators cannot be criticized for having met a
cor petitive condition. Tly could not sell in the market and pay
any higher wages. Tie improvement in market conditions has made
it possible for many of those Operators to pay better wages. On the
other hand, there 'may be others that have been extinguished as a
result of them,
Senator ( o1wE, The
question I am asking you, and I wish you
11
would give it sonic thought if you have not, if'you find exactly'the
samne small unit type of industry going out in oo section but coming
back iii another, isn't that a matter that ought to give pauso to take
notice 0s to whethomr or not you are not disturbing conditions and
doing more harm than good ini that particular industry at least?
Mr. lhcimunio. I do not think there is any question of that,
Senator, and as a matter of fact, just because of such disturbing
effects, frequently code provisions have been changed and have,
been completely abrogaled. In the case of the lumber'industry, as a
matter of fact, the N. It. A. has gone through a series of transitions
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one after another, which, as I recollect, in the last phase was practically
eliminating the price control.
Senator CLARK. Were there any Pittsburgh plusses in that lumber

coae?
Mr. RICHBERG. I have not got anything to say in defense of the
detail of the lumber code, Senator, because as I said yesterday, from
the economic and legal standpoint I have always criticized many
provisions in it very severely.
Senator CLARK. The first time I read the lumber code I found it
was filled with Pittsburgh plusses, which we had been fighting for
40 years to eliminate, and I wonder if in any of the amendments to
the lumber code, those Pittsburgh plusses had been taken out.
Mr. RICHBERG. I think all of the price provisions in the Lumber
Code have been taken out.
Senator GEOROE. If you should run across a telegram which I sent
to General Johnson when the lumber code was first broached, I wish
you would do me the kindness to put it in the record, because in that
telegram I tried to portray exactly what would happen in that industry and I regret to say that at that time in the rush to make codes
suggestions especially coming from Senators and Congressmen, seemed
not to have met with very much favor.
Mr. RICHBERG. Senator, I think that all suggestions at that time
met with consideration, but I will be free to say that in the rush and
jam it was impossible in all too many instances to give adequate consideration to all of the factors that might enter into the picture, and
there has been a constant course of revision and improvement as the
result of the slowing down of the process, which some people call the
chloroforming of the N. R. A. I think the improvement in the health
of the patient should not always be regarded in that way.
Senator GEORGE. I am not trying to chloroform the N. R. A., because I voted for it and I am trying to save it. But there is a question
which must inevitably be considered if these codes are to be continued.
Senator BAILEY. The N. R. A. did chloroform some of the local
sawmills in North and South Carolina, and I will tell you the facts.
Senator BYRD. Also in Virginia.
Senator BAILEY. North Carolina pine ,old at $30 a thousand
under the code. Western fir delivered from the Pacific coast at
Norfolk sold for $20. That, of course, put the North Carolina pine
out of the market. Those figures nre gotten up by the North Carolina Pine Association. I tried to reconcile then to the situation,
but it was very difficult. In addition to that, the C. W. A. came
along and paid the sawmill workers 30 to 40 cents an hour where the
sawmill people could not pay it, and of course the mills went to sleep.
That is your situation about that.
Mr. RICHBER. As I have said repeatedly, Senator, I think in the
first place the lumber situation represented one of our most difficult
problems involving not only masses of very low-paid labor, but
also the question of the waste of natural resources, involving conflict
also between sectional interests of a very striing degree, and frankly
I think the effort to tackle that large problem with the speed with
which it was tackled was almost foredoomed to failure. It was an
experiment which could only be successful if it was a miracle.
Senator CLARK. Let me ask you if you know anything about this.
I was told that at the first meeting to form a lumber code, that
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Deputy Administrator Cates, I believe his name was, by way of outlining the procedure suggested to them to sit down first and write
out a list of all of the things that they would like to have been doing
for the last 25 or 30 years and were not doing because they were afraid
of the antitrust laws. He said, "We may not be able to give you all
of that, but we will be able to give you a great many of those things."
Do you know whether that occurred or not?
Mr. RIcHBERO. If it did happen, I think it is an incident without
precedent in the N. R. A.
Senator GEORGE. Upon that point of the speed with which action
was thought to be necessary or with which it was undertaken, did
not the Labor Board and the Industrial Advisory Board both ask
for a slowing down in the making of these codes in'the first instance?
Is that not a matter of record in the N. R. A.?
Mr. RICHBERG. I do not know that the Industrial Advisory Board
did, Senator. Of course, the Labor Board in many instances asked
for further delay in the consideration before the approval of a code
which to them was not acceptable. I do not know whether it took
that composite position of asking for a slower process. I am at a
little disadvantage because I fought for a slower process myself on
many occasions.
Senator GEORGE. I am asking for information, because I think it
is important, and I have some information that this is true.
Senator KING. Is that Jast statement you made entirely accurate,
inyour reply to Senator Clirk? Is it not a fact, that many of the
codes, perhaps the overwhelming number of codes, were drafted by
a small group of individuals who represented the largest interests in
the group or in the particular industry for which the code was being
drafted? For instance, the textile code; was that code not drawn
largely by Mr. Hillman and a few of the Amalgamated representatives of that big industry which sought to concentrate all of the
textile industry in 3 or 4 cities, Rochester, and so forth?
Mr. RICHBERG. Senator, I think you are not referring there to the
textile code, which is not involved.
Senator KING. I beg your pardon; I mean the clothing code.
Mr. RIClBERo. I do not know the extent of Mr. Hitilnan's participation in those codes, except that in those industries where
r.
Hillman's organization-Senator KING (interposing). The Am algamated.
Mr. RIcmpmo. Yes. Where that was very strong, naturally,
they were given a great deal of consideration--they had close relations with the employers. The employers and labor representatives
in those industries worked together to get the sort of a code which
they thought would be for the health of the industry:
Senator KING. I come back to the inquiry again, Will you pardon
the repetition? Is it not a fact that nearly all of the codes were
drafted by a limited number of in(lividuabs who represented the
largest interests in the industry?
Mr. RIcIIHuB.;n
I am sorry,'Senator, I cannot say that is a fact.
Senator KING. I shall ask before we get through for the naiaes of
those who participated in the drafting of the codes and those who have
been managing the coos and have been getting salaries from $15,000
to $50,000 a year.
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Mr. RICHTBERG. Code by code, Senator, we can give you that entire
information.
Senator KING. I would like it.
Mr. RICHBERG. Because, as a matter of fact, a report was made
which was the basis of the report to the President, in every instance,
setting forth all of those who had participated, the committees, the
groups, fnd the representation of the industry. It was one of our
obligations to know that.
Senator GEORGE. Right on that point, Mr. Richbcrg, you said the
other day, and I am sure that it is true, that in an industry where there
was a trade organization fairly representative of the industry, that that
trade organization itself, at least on the record, sometimes-not
always-took the lead in the formation of the code.
Mr. RICHIBERG. Quite true.
Senator GEORGE, It is a fact, is it not, that in those trade associations and organizations, you find frequently the large units absolutely
dominating the association, do you not?
Mr. RicHBPG. May I say that that is not a statement which can
be endorsed wholly for this'reason, that the interest of most of the
trade associations which are representative is in preserving and retnining within them the mass of the numbers of the small enterprises
in the industry. It happens to be that in almost every instance it is
very rauch to the interest of the secretary of the trade association and
the trade association itself to retain the sul)port of the mass of small
enterprises, because otherwise the association becomes merely a group
of a few strong enterprises.
I have myself had the experience of talking to many of these associations in convention at one time or another in the last 2 years, and
all I can say to you is that I have found in instance after instance in
these large industrial groups several hundred or several tho sand men
actively partiLipating in the work of their trade association.
Senator GEORGE, Granted that that is true, but coining back to
the lumber code, is it not true that the trade association in that
instance was very largely dominated by the big units?
Mr. RICHDERG. I cafnnot tell you exactly that. I would make a
statement which would be inaccurate if I answered your question
categorically. It may be true and it may not be true. Mr. Smith
tells me that in that industry there are about 100 different trade
associations, and one of the difficulties we had in the early stages of
the drafting, which I remember very well, was the tremendously
vigorous opposition to the plans proposed by one group by other
groups, because I had myself at that time various groups coining in
to me representing different conflicting groups in the industry.
1 would rot say that it was fair to say that the industry was dominated by a few large groups, although'in the operations there are a
few large groups in the lumber industry which have a very powerful
influence over the industrial conditions.
The CHAIRMAN. I May say that th heads of the lumber associations have come to us and they are ready to appear before the committee at any time, which I think we should have them do at some
time before we finish.
Senator BARKLEY. The original act authorized, specifically, trade
associations and trade groups to formulate codes and promulgate
them with the approval of the President.
Mr. RICHnEnG. That is true.
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It is trite that in certain sections of the country,

certain industries are more highly organized than in other sections of
the country, and that naturally gave them an opportunity to seize
the leadership in the formation of the codes.
Mr. RICHBERG. That is trite.
Senator BARKLEY. The unorganized portion of that industry in the
unorganized sections woke up to the fact that they needed an organiza-

tion, too late, some of them, because the codes had already been
fonnulated, and they had been so formulated that if they had been
carried out as originally submitted, would have put many small
industries out of business. Fortunately, the N. I. A. was in a
position to be persuaded of that fact, and in many cases which have
come within my knowledge, they modified the co'des as provided by
the trade groups originally, so as to permit these small industries to
continue.
I have a number of cases which were brought to my attention and
which I brought to the attention of the authorities, which would have
resulted in the elimination of many snall units, For instance, in the
cotton-garment industry and certain groups of the electrical industry

and others that need not be mentioned, which if carried out as originally designed by those who framed the codes, would have resulted in
their elimination; but 1 think it should be said to the credit of the
N. 1. A. that when they were convinced of that, they compelled certain
modifications which would permit these small uinits to continue in
business and still are continuing in business.
Mr. iHtdnEoa. I remember that that particular question arose in
connection with the electrical manufacturing code, which was a,code,
where there were verylarge groups in the industry, and at the same time
the code was presented b,a very rel)resentotive association. Eventually, other groups that had not been represented, brought in requests
for modifications or further representation.
That (occurred, of course, from time to time, as you have said, fromt
the very fact that the industries were invited to bring in. their codes
and where there was n organization, that organization would move in
at once. If it was not, representative, in many instances they had to
go back and gather into the fold and bring along with them'a larger
representation of their industry before they would get consideration.
Senator ]lARKLEY. Of course they could not force them to come into

the organization. That was brought about largely by the sudden
realization of the unorganized portion that it was to their interest to
come in so that they night have participation and representation in
the making of the code. '
Mr. RlicunEim. Precisely.
Senator BARKLY, I suppose it,
is too much to expect of human

nature that it would forego any aldvantoge that it might obtain by
reason of this organized situation. The only criticism that I had at
the time, it seemed entirely too difficult to persuade those who were
dealing with the codes, that it was the duty of the Government to see
to it that these large organize. units wero not permitted to strangle
the smaller ones by reason of their organized advantage.
Senator BYn. I just wan. to ask Mr. Richborg if he will be kind
enough to furnish the comintee with the estimated statement of the
cost of operating these 700 different codes and assessed back to the
members of the co(e and actually on increase in their taxation.
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Mr. RICHBERG. We will have a statement of that.

Senator BYRD. I am informed it cost $2,000,000 year to operate
the lumber code alone.
Mr. RICHBERG. I have the statement here.
Senator KING. It is over $60,000,000, isn't it?
Mr. RICHBERO. About $41,000,000.
Senator BYRD. Have you that itemized by each code?
Mr.'RICHBERG. It is a fraction of 1 percent of the total sales.
Senator CLARK. Have you any limitation in the codes on what the
code authority may assess for operation?
Mr, RICHBERG. The matter is handled in this way: Under the
regulations of the N. R. A., the budgets are required to be submitted
for budgetary control and approval through the N. R. A.
Senator KING. That has not been done.
Mr. RICHBERG. It has been done recently. It was not done in the
early stages and a great many abuses developed.
Senator CLARK. Is there any limitation of salaries that these
fellows can pay themselves?
Mr. RICHBERG. The budget will not be approved with excessive
salaries, by the N. R. A. I have also a tabulation of the list of salaries
and they are not as high as commonly reported.
Senator CLARK. Say that some particular concern in an industry
had not participated in the formation of the code, but the code was
made up and the code authority created, and then this concern brought
within the operation of the code under the act. Then that code
authority has the right to assess against that concern whatever it
pleased?
Mr. RIClBERG. It has no legal right to assess what it pleases
against the industry.
Senator KING. They will remove the blue eagle if they don't pay it.
Senator CLARK. That is an assessment for its operation.
Mr. RIcHRn G. As a matter of fact, these voluntary associations
started out with a voluntary collection of dues just as they had
before. To give an example of where the matter is entirely outside of
code control and is wholly a voluntary matter the Iron and Steel
Institute pays its own expenses, the membership is entirely volumtary, and nothing is assessed on the industry outside of the membership.
Senator C,miK. Let us say that A is operating a hnmber mill engaged in the lumber business and lie did not partieiptte in the formation of the code. Is lie not notified by file
code authority that his
assessment is so much for the support of the code authority?
Mr. RICnBEuO. They may notify him of that, but I do not know of
any legal authority for their collecting it.
Senator CLARK. Do you mean, that the lumber code authority
would be supported by volutary contributions?
Mr. RIcmbnnio. My own j)ersonal feeling is that these code authorities should he sul)h)Orted if they a e vol tit 0y assocititions, by voltmntary con trib tions.
Sen1tot CLARK. But 1 ai s)etking Iow as to whether they do not
ive a right under the present practice to assess individual concerns
for the support of the lumber code authority?
Mr. Ricnuano . This has been a developing matter, Senators, and I
have been out of the active question for a while. I anm trying to get
the information.
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Let me say the way the matter developed, At the start, we took
the position that these were voluntar- associations who should meet
their expenses in a voluntary way. After that was developed, bit by
bit, here you had an industry with all of the participant enterprises
favoring it, and it was a very small cost, spread over them, and they
usually carried their share.
Effort was made in many instances by code authorities to compel,
without any authority whatsoever, people to pay assessments and to
use various tactics to try to get them to.
As soon as that was brought to our attention, we tried to stop that
kind of business and set up instead the present line of rules providing
for making a budget of the expenses of the industry, providing for a
method of the assessment of that budget, and as far as there is legal
authority for them, I simply must repeat what I have said from the
beginnbig, that I thought it was a grave question as to how far those
assessments could be carried out unless you had a distinctly governmental operation, such as the regulation of a public utility, where you
add the expense of that.
Senator CLARK. What I was trying to get at was whether these
code authorities set lip by the industries themselves, or by groups
within the industries were exercising the right to in effect tax individual concerns.
Mr. RICUBERO. I do not think they have any such authority, and I
do not think they can exercise it under the sanction of the Government unless it is a part of a Government operation.
Senator CLARK. I agree with you from the legal standpoint.
Mr. RIcuBEmo. The question presented in the points that I presented to this committee for the consideration of the committee was to
face the problem squarely as to the desirability of maintaining these
code administrations without imposing the cost on the Government,
and then to decide whether that should be authorized-the maintenance of them--by the N. R. A. and if so, what limitations should be
placed upon it.
I have got detailed recommendations along that line which we will
be very glad to take up when we reach that particular subject.
Senator CLARK. Just lot me ask you another question, and I certainly do not desire to ask you anything with which you are not
familiar. That is a question of multiple assessments. I have an
instance in mind of a man engaged in a rather small business in St.
Louis, but he told me that lie came under 6 or 7 different separate
codes, and lie has been forced to put in most of his time here in
Washington for 7 or 8 months on the formation of these codes, the
formation of these various codes, and was about to be compelled, so
lie said, to pay assessments for the support of 6 or 7 different codes
which lie said would be a very real burden on his business. Are you
familiar with situations of that kind?
Mr. RICHBERo. I am familiar with the problem, because the problom of overlapping codes and the problem of overlapping of costs
has been one thatfhas been with us from the beginning.
As a matter of fact, it should be met and can be met in most
instances by a simplified form of supporting the various codes with
which a man may be affected, simplifying tie number of codes that
might affect a particular business. It is a steady working out of a
problem that developed in this very rapid imposition of a vast number
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of codes, which in a business of a composite nature, had this overlapping defect. It has been a very complicated problem from the
begimmng.
Senator CLARK. Take the case of a wholesale grocer. He might
be under the wholesalers' code the tobacconists' code, the confectionery code, the bakery code, and a number of other codes.
Mr. RICHBERG. The effort has been, and I think it can be worked
out Properly, that a man should have substantially only one obligation
for support of a major part of his business.
The CHAIRMAN. Are you making progress along that policy?
Mr. RICHBERG. I do not think there is any question about that.
Senator BARKLEY. To what extent has an effort been made by the
code authorities to penalize men who did not pay the assessment? I
have heard of instances where it was not a compulsory thing, but the
code authority, or some
; '01;'
fI"ft*Q4( a form letter or notice of
some kind that yo 'Ahare of the cost of ad ft'stration of this code

under which yo
ocrate is so much, say $15 or $5! r $100. Suppose
he does not p it, Has anybody thought to exere
any penalty or
to assess an penalty or to take *VA,%4rom his right' do business?
What
d e about that$.
Mr. isHgHEERO.
Tfrflrsttme th4 ques~n came- up in code early
in the N R.A., I 4ade a public stakxft as a statement f position,
that w would not a n no
Tm he colleon of
1" debt b penalties.
We co d not penalize a manor Rot n etin.a c vil oblige n. The
effort
the part of the cod' authorities t bt
b
various evicc, to
get ad quate su~4 of their codes have en ma y. I wo d like to
find o whether as a
tter of fio4thr
the taking away of
the " ue eagle because of nonpqyrn t of assessments.
ir. Smith
may Rave been
there
and
tells m| there ha bee o penalties iimpogpd,
a few c es in wht
e Blue Eagh hm ,I
moved for support.
Sena r BYRD. 'The effort haR-been requen1l made bj the code
authorit
through a thre4trthat they il su hose wh are delinquent in eir statement, in the tnited&_tat court, be, ause I have
seen the leers.
',4,o k
i
4
Senator G RGE. There ha been one suit, hasn'tt.ero?
Mr. RICHBE . There has been one suit in whiqfr the court upheld
the assessment. t4#.,
Senator BAILEY. Aie ask you a quesS~ft'Mr. Richberg. These
enterprises with which ioeareeaiwg nay be divided into three
classes-the highly efficient, the efficient, and the inefficient. If you
make a code whereby the inefficient business would make 6 percent
the efficient business would make 10, and the highly efficient would
make 15. If you try to make a system that will cut the highly efficient down to 6, the efficient will go down to 3 and the inefficient will
go broke. What is the answer to tihtat problem? How can the Government undertake to deal with a situation of that sort?
Mr. RICHBERO. I think the Government must attempt the final
one standard, and that is merely maintaining fair competitive conditions, not including efforts to regulate price. By that I do not mean
that you cannot prevent purely destructive price cutting, the type of
thing which no one can live underSenator BAILEY (interrupting). When you apply any rule of uniformity to three types of institutions-the highly efficient, the efficient,
and the inefficient--
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Mr. RICHBERG (interrupting). You get three different results,
Senator BAILEY. Yes. And the result would be an abnormal profit
for the highly efficient, or bankruptcy for the inefficient. Is not that
the problem we have to deal with in drawing this act?
Mr. RcHBEtG. I think the answer to the problem is essentially
this.

If you are trying to maintain a competitive position, if you

are trying to maintain a competitive economic system, I think you
have got to let the normal results of fair competiion--Senator BAILEY (interrupting). Can we cast the three types into
one system so arranged that the highest won't make too much or the
lowest won't go broke?
Mr. RICHBER.

I doubt if you can arrnge that by any Government

flat.
Senator BARKLEY. Is it your theory or the theory of the N. R. A.
generally that ultimately we must work out a rigid yardstick to apply
to every section of the country, regardless of local conditions?
Mr. RICHnmRG. I do not think you can work out any rigid yard-

sticks that can be successfully applied.
Senator BARKLEY. I agree with you, although I have been told
that there are some who believe that ultimately you can ignore all
geographical differences and all social differences and the standard
of living and the cost of living, and to fix for everybody in the whole
country everywhere a rigid standard by which everybody must
operate. I do not see how that is possible.
Mr. RICHBERO. May I say that most of the questions that have
been directed to the practice provisions have been directed with the
idea of price control. As a matter of fact, despite the number of
pricing provisions in the codes, the trade practices have been only
concerned to a minor extent with price controls.

The great mass of

trade practices which I have been trying to show the necessity of and
which have an advantage to the smial business man and the large
man and to the consumer, are the type of trade practices which
prevent obtaining business through fraudulent misrepresentation and

sharp practices. Those vary in every industry.
Take for example just in the differences between the sort of thing
in the manufacture of a tire for an automobile. That particular
code, as I recollect, requires certain stamping and branding on the tires
so you can tell the kind of a tire you are buying. That does not apply
to another industry where, for example, the particular practice which
may be in effect ii that industry, instead of being misbranding which
makes particular trouble, may be some method of dishonest representation of quantity or quality, some other form of trade practice
which rooks the consumer as well as the small competitor.

This large field of trade practices cannot be covered in a few words,
because you have got in every industry its particular problem of sharp
practices and dishonest practices, and the major provisions of these
codes are related to those matters, outside of the labor provisions.

The second group is one of pricing provisions, and one of the principal problems there has been simply to require people to stick to the
prices published, to make the prices and stick to them. Not to control
the prices they should make, but to require such open price filing of the
prices which are prevalent in the industry and that will be known to
all. That is a matter which is g0 percent for the benefit of the smaller
enterprises rather than the large. The smaller enterprises that
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cannot obtain information in any other way adequately on which to
base their price. It is for the advantage of the consumer to know the
prices that are being quoted.
You more into another field of pricing provisions where there may
be an effort made to prevent prices being destructively cut below cost
levels, and that is distinctly, as I pointed out today, the preeminent
weapon of monopoly, and every effort that can be made to prevent
that.kind of price cutting has been a blow to monopolistic practice.
That is what I meant when I said before that the codes themselves
have provided real protections against monopolistic advance and
monopolistic control such as we have never had in this country
before, and to abandon that on the theory that you are helping the
small man simply shows an ignorance of what has actually taken
place, because those rules are entirely in favor of the small enterprises.
The other question which is involved as to whether, under cover of
code operators of the larger enterprises have exercised an undue
influence or obtained an advantage in the field, is an entirely different
question.
Senator GERRY. Mr. Richberg, in regard to chiseling, that comes
under the N. R. A. investigation, doesn't it, and not tinder the fair
practices of the Federal Trade Commission?
Mr. RrCuBERG. As to what is a violation of the code provisions?
Senator GERRY. Yes.
Mr. RICHBERG. Yes.
Senator GERRY. And that you have conducted investigations upon,
and have statistics of the investigations in, the different industries?
Mr. RICHBERG. Yes; that was the type of investigation that I sunimarized as showing some 31,000 complaints regarding trade practices.
Senator GERRY. And you have got that in different industries?
Mr. RICHBERG. In different industries; yes.
Senator LA FOLLETTE. Mr. Richberg, I would like to get back for
just a few minutes to the line of inquiry that we were pursuing the
other day; namely, how far the N. R. A. has achieved one of the
objectives set forth in title I, which was to increase purchasing power;
and I understood you to agree that that involved a more equitable
distribution of the national income as annually produced.
Mr. RICunERG. That is correct.
Senator LA FOLLETTE. I notice that chart 34 in this report of the
operation of the National Industrial Recovery Act shows that the er
capita weekly wage in June of 1933 was $17.99, and that in December
of 1934 it was $19.73. Or if you prefer to take the deflated per capita
weekly wage, which as I understand it, then takes into account the
N. R. A. cost of the index of June 1933, the deflated per capita
weekly wage was $25.64 as compared with $25.02 in December 1934.
On page 24 of this same document or booklet, I want to read this:
Another way of picturing what has happened to profits is shown in chart 16,
pige 26 insofar as the appraisal of the stock market has in it aught of accuracy
concerning the prospect for business profits, note that industrial stock prices
are at this time also reaching levels of the year 1931. Similarly the National
City Bank in its index of corporation profits, estimates that a steady rise is under
way. Even more startling is the light placed upon the lot of those receiving
dividends and interest by the historical comparison pictured on chart 17, page 27.
Note that although pay rolls in December 1934 were only about 60 percent of the
total, in 1926 the dividends and Interest were 150 percent of their total In 1926.
In short, the income enjoyed by those who received dividends and interest was 50
percent higher than in 1926, even though the national income has declined
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nearly 40 percent since that date, and the volume of production has declined by
one-third.
Then it goes on to say:
Rough as the compilations are, clearly the recipients of profits have not failed

to enjoy their proportionate share of the income in the industrial recovery.
I cite the figures, although I grant that they are not conclusive, as
indicative of the fact that so far as a more equitable redistribution of
the national income has produced, that we have not made the progress
which it was hoped would be made, and at some time during your
appearance, I would be very glad to have you give the committee
your reasons why we have not made more progress toward the attainment of that objective, and constructive suggestions if you care to
give them, or to emphasize those you have already given, as to ways
and means which, if this device is to be continued, Congress by
legislative action can strengthen the hands of those who are to be
charged with the responsibility of this administration. I know that
we are getting very close to adjournment time, but I wanted to give
you an opportunity to think that over, and at some time before you
conclude, I would like to have you go into that phase of the situation
more fully.
Mr. RICHDEIIG. I would like to do that, Senator.
I think before you came, I had explained one factor in that particular compilation, and I had referred to the expansion of security
issues from 1926 to 1929, part of the period in which there was an
expansion of some $13,000,000,000, which accounts for the fact that
when you compare 1926 returns with those of 1933, you are overlook11g the immense rise that, took place before 1929 in the issue of corporate securities, upon which interest had to be paid, for example, or
else you had further insolvencies than we did have. And I pointed
out that the profits had not been earned in the last few years to
justify any such maintenance of dividends and interest on the basis
of existing profits. The same tables which are here presented, if you
will turn to another one, show that the corporation profits in 1934
were 32 percent of 1928, so the justification out of 32 percent of profits,
of paying 150 percent in dividends and interest obviously cannot be
made.
Senator LA FOLLETTE. I understand that phase of it., but nevertheless it seems to me that there must be either in the administrative
feature or in the law itself that which has prevented our achieving
greater progress toward one of the objectives which was emphasized,
if you will remember, at the time that this proposal was made, and I
think engendered a lot of hope on the part of some people who believed
that that is one of the problems that we have to meet and face in this
country so far as the results which would be obtained tinder this law.
Mr.'RICHBERo. You will find that the labor share of the national
income has increased over this period.
Senator BARIKLEY. There is nothing in the law that gave the N. R.
A. or anybody else power to prevent the declaring of dividends out of
past earnings.
Senator LA FOLLETTE. That is absolutely true, Senator; nevertheless I think that these figures, while explanations can be made of this
thing and that thing, are nevertheless indicative of the fact that so far
as the achieving great progress toward one of the objectives which this
119782-35-PT 1-7
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law specifically sets forth, namely, an increase of the purchasing power,
that we have not made the progress along that line which should have
been made, and I am asking these questions for the purpose of finding
out, because I understand we are charged with the responsibility of
considering legislation, why these things have happened, and what
if anything can be done to correct them.
Senator GoRE. Mr. Richberg, I saw a statement a few days ago
that 4uring the years 1931, 1932, 1933, and 1934, industry had paid
out $30,000,000,000 more than it took in. And last year, 1934, notwithstanding the market improvement, $3,000,000,000 nore.
Senator IASTINGS. Before we adjourn-Senator GoRe (interrupting). May I ask another question?
Senator HIASrINGS. Yes, cortth.Ay.
Senator Goim. Do you happen to have the fig tires in connection
with any such sum as 30 billion which I referred to in my previous
question?
Mr. RIC1BERn. I just hastily glanced at a tabulation before coming
up here, to show what the amount of those issues had been.
Senator (GOtnE. I wish you would put that ini.
Mr. RICun.3uu1. I have asked for further figures on it.
Senator iiASnTINs. Before we recess, 1 would like to call the attei)tion of .Mr'.Richberg to these iacts which 1 have compiled from the
statements that lie has handed to the committee this morning enltitled the ' En-1)ipl0mit aind Pay ]tells in) Selected Iidustries or
Groups of lIndusitries from MlaccA 19'33 to January 1935" There,
are 62 of thoae iitdusttios, and in ore column is a high since March
1933, the particular hi gh month. And then in the next two columns
is December and J uary; December and January being put in
because all of the figures for January were not available apparently.
I find if you take 62 of those industries and the best months, you get
a total of 7,089,844 persons. if you take the December or January
number-.Jantiarv wherever it is available and December where
January is not available, and in one instance November--you get a
total of 5,075,354, or a difference between these January and December totals as against the best months since March of 1933, of 1,114,490
less than the highest number or i5.7 percent. I find there are only
five it)dustries inwhich the total has increased from 347,630 to 348,130,
or a difference of only 500 persons. I wanted to make that statement
sometime, and if it has any importance, I thought you might want
to correct it.
Mr. Ricinmio. May I thank the Senator for that, because that is
one of the points I wanted to bring out.
Senator HASTINGS. You might want to check on these figures.
Mr. RICinER. A hasty computation, nevertheless, does bring out
the point I wanted to make, and that is that the total employment in
a particular month does not represent the number of people who have
been employed during the year, and you have brought out very clearly
the point that a milfon more people have been employed during this
year than will appear in those employed in December 1934, we will
h CHAIRMAN. We will interrogate you tomorrow.
The committee adjourns until 10 o'clock tomorrow morning.
(Whereupon at 12 o'clock noon, the hearing is adjourned until
.
Tuesday morning, 'Mar. 12, 1935.)

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
TUESDAY, MARCH 12, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.

The committee met, pursuant to adjournment at 10:05 a. m.,
in the Finance Committee room, Senate Office Building, Senator
Pat Harrison chairmann) presiding.
Present: Senators Harrison (chaina n), King, George, Walsh,
Barkley, Connally, Gore, Bailey, Lonergan, Black, Gerry, Guffey,
Couzens, Keyes, Metcalf, Hastings.
Also present: M. Blackwell Smith, acting general counsel, National
Recovery Administration; Mr. Leon Henderson, economic adviser,
National Recovery Administration.
The CHAIRMAN. The committee will come to order.
Mr. Richberg, yesterday when we adjourned I think you had a list
of certain industries that iad shown un increase or decrease in employment since 1933, and up ,iatil December 1934 or January 1935, and
manfy times you attempted to go into an analysis of those figures, but
the Seators were so anxious to ask you (justiosfl that you did not
get to it.
Will you now go into that with such explanations as you desire to
make, and I am sure that the committee would appreciate if you can
and desire to venture the suggestion that certain industries might be
eliminated from the code operation.
STATEMENT OF DONALD R. RICHBERG-Resumed
Mr. RcIuImtEc.'In that connection, Mr. Chairman, before taking
up this list of employments and pay rolls, perhaps it might be well to
have distributed for the use of the committee, a mimeograph here as
to the trades covered by the N. R. A. I understand from Mr. Smith
that these have been placed in the hands of the clerk of the committee
and are available for the committee members.
The CHAIRMAN. They will be turned over to the members of the
committee.
I
I started the other day to read from the early part
Mr. RICH iG.
of this list, Mr. Chairman, and did not get quite through it.
The first group that I endeavored to cpver was a list of service
trades, including those in which the codes have been completely
suspended in administration-barber shops and laundries-and then
a list of codes in which the trade practices have been suspended and'
only the labor provisions remain technically in force, but are not
being very well enforced. Those include a very large group, cleaning
and dyeing, hotels and restaurants, motor-vehicle storage
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Senator CONNALLY (interposing). On hotels and restaurants, you
have not entirely suspended those codes, have you?
Mr. Ricunmiu.t
No. The trade practice provisions have been
suspended, Senator, but not the labor provisions.
Senator CONNALLY. They are writin. in to me about the hotel
codes. You have some hearings on them pending, have you not?
The CHAIRMAN. Draw a distinction of just what you mean there,
Air. iclrbcrst
Mr. Ricunac<;. There is one hearing scheduled, Senator Connally.
The CITAIIRMAN. You mn110t1
that the hours of labor and wages are
still maintained, aad that section 7-A is maintained, is that tile idea?
Mr. RIcnEiC. That is correct. In other words, the Administration has rot, suspended those provisions, so that they are still
effective.
The CHAInMNAN. Those three?
Mr. RICBEIR,. Yes; but I say that the extent of their observance
throughout these industries varies from place to place. In some
localities they are being very well observed. In some, they are being
very badly observed, because of our elort to work out some solution
of this service industry situation.
That list includes also advertising, bowling and billiards, and shoe
rebuilding.
Then there are other approved service codes covering ear advertising, funeral service, outdoor advertising, and real-estate brokerage.
And there are some service codes 1)endingr that have not been approved.
What I wanted to point out to the committee was that this entire
list, which is a very large list of employments in numbers, and those
which have given rise to the major amount of complaints as to particularly the tride practice provisions and to some extent the labor
provisions, are all in a certain general classification as to which one
of the questions we desire to present to the Congress was the difficulties involved ii this situation. The suggested method was of dealing
with them, either through voluntary codes of a local nature where
possible, or not dealing with them at all, or dealing with them through
agreements.
On the other side of tlje picture, and I think that should be presented
by those who are the most familiar with it and most interested in it,

is the fact that you have approximately 3,000,000 persons employed
in this group of industries, who are operating under very difficult
conditions, very low wage conditions, and very poor working conditions.
For that reason, those responding to that particular interest have
strongly urged the maintenance of every effort in this field to continue

improvement of labor conditions, at least.

The answer from the

industry, as in the cleaning and dyeing, is that they cannot improve

their labor conditions if they do not have trade practice provisions
and if they do not have som price protection.
The next answer to that is that the price protection breaks down
because of the fact that it will not be voluntarily adhered to, and the
legal sanctions for it are difficult to enforce. Then the service groups,
where such compliance broke down, they say that if we cannot maintain a decent price we cannot maintain decent wages.
Frankly, we are laying the problem before you with the idea of
presenting all of its factors to you. If you think that it is desirable
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for the Administration to leave this field, here is a field. If you see
the problems in it and believe that the Administration should endeavor to do what it can in a voluntary way or otherwise in the field,
very well; that can be written into the law.
Senator WALSH. Of course that problem is in every field.
Mr. RICHBERG. The difficulty, Senator, in this field is that we
have a combination of all of the tough problems. We have the question of the legal obstacles, the question of interstate commerce, and
the local areas.
Senator WALSH. It is an extreme situation?
Mr. RICHBERG. Yes; an extremely difficult situation for any sort
of )rice control, because the service is of such a character that it is
very difficult to figure the particular cost of a particular establishment, and what is destructive price cutting and what is just competition.
The C AIRMAN. What is the objection
raised by hotels to this
policy?
Mr. Ricyncmt. You mean as to general codification?
The CHAIRMAN, Yes.
To make it applicable merely t9 hours and
wages?
'0r. RICHBEIG. I think the great difficulty there, from the standpoint of the hotels, one of the difficulties, is that they have a traditional field of low-paid labor and long hours especially, because of the
conditions of hotel operation. I think the better operators distinctly
desire to improve the worst features of that condition.
The CHAIRMAN. Is it your opinion that under the definition suggested of business and interstate commerce as related to it, that you
could by any stretch of the imagination apply it to the hotel industry?
Mr. RiclnlRG. Senator, if you stick to the immediate question of
interstate commerce and thai which substantially af'ets it, except
for the effect onl labor and the purchasing l)o'er, I would say that the
business itself, its connection, was very much more remote than the
ordinary so-called "local business" of manufacturing or mining or
something of that kind, which as a mat ter of fact engages directly in
the current of interstate commerce.
The CHAIRMAN. They )resent about as strong a case of being an
intrastate business aw,any other industry, do they not?
Mr. R iCHBnai.
In many instances, 1 think that istrue, and 1 think
that is true because the competition in tiu tfield shade~s off' very rapidly
from the hotel to the boarding house and tourist camp, and every
other method of taking care of transients; and apartment house
living for permanent residence.
Senator CONNALLY. A hotel does not produce any article of comnerce; it merely gives you a place to sleep and something to eat.
Mr. RcHlnno. It l)rovides a place for people traveling n conmerce.
Senator CONNALLY. I WOuld saV that the only contact I see by the
wildest stretch of the imagination was that'you might say that
because a traveling ian who travels all over the'country in interstate
commerce, comes to the hotel.
Mr. RicHnBac,. I suppose if you were not able to maintain adequate accommodations for travelers, it would have a distinct effect
upon the amount of travel you would have. I suppose there is a
relationship in that.
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Senator CONNALiY. But if you can cover hotels, there is nothing
you cannot cover, really.
Mr. RIcuBnyzG. I think frankly that in that field you are going
pretty far when you get into the hotels, and the barber shop, and the
local restaurant.
The CHAIRMAN. Did you have a code for tourist camps?
Mr. RICHBERO. None was taken up. I think there was a request
for one. We had a request for codes for almost anything you may
imagine for one reason or another.
Senator CONNALLY. How do you get control of bowling and billiard
parlors under interstate commerce?
Mr. RIcHU
n G. You are precisely in the same field as I say. Your
relationships are there because of the fact that our whole life is wholly
integrated. We have lost that pioneering isolation in different
sections of our communities, and there is a relationship between the
handling of business and the relationships in every field. I think
you have to apply a certain rule of reason. I am speaking frankly my
opinion, because I have not had the same opinion, I have had a
different opinion from others.
Senator GEORGE. You have an integrated civilization because of
the economic side, You have to grow things and market them before
you can ship, but you have always had to do that; that has always
been the case.
Mr. RIcBER. That is quite true, Senator.
Senator GEORaE. I realize, and everybody realizes, that now,
economically, you have one country and you have much stronger
examples, but nevertheless the same condition always will exist.
Mr. RIclnEno. May I just point out in the case of the agricultural
life, which is the outstanding example of independent livelihood.
However, yoti have moved out of the period when the Constitution
was adopted in this form, and that is that the things which are now
used on the farm and are part of the necessary production of agriculture, as a matter of fact cozue from other States and we are in interstate commerce, and you can stifle the life of the farms and carry it
back to a former type of civilization very rapidly if you stop up
interstate commerce.
Senator

GEORGE.

That is true.

Mr. RICHnERG. Your horsepower has been substituted 1)y gasoline
power.
Senator GEORGE. When they wrote the Constitution, we were
making tobacco and sending it from one State to the other and across
the water.
Mr. RICHBERG. Of course there was interstate commerce.
Senator GEORGE. The point I am emphasizing is that you have
simply got an intensification.
Mr. R ICHRERO. There is no doubt about that.
Your whole jurisdiction,
Senator GEORGE, 1 recognize that.
frankly, I presume you concede it, over interstate and intrastate
businesses, and especially service trades, depends upon some further
step to be taken by the courts if the complete jurisdiction is acquired
in that field. Isn't that true?
Mr. RICHBERG. That is correct. I stated at the outset of the first
sentence almost of what I said to this committee, because I wanted
it to be clear from the start, that the legal obstacles in the way of
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carrying out a program of this kind, in the first place, must be reckoned
with-they ought to be--but they must be reckoned with at every
stage of the proceedings. I think personally, and there is where I
have tried to be very careful in my statement, because all of those
associated in the administration have not the same point of view,
and I want to be fair about itThe CHAIRMAN (interposing). How many of those industries are
there in that classification? How many codes in that classification?
Mr. RiCHBERG. This group of which you have spoken?
The CHAIRMAN. Yes.
Mr. RICHBERG. I have given you a list of 17, but I would say that
probably you would find, in going over the details of this very large
list of codes, that a great many minor codes would slip into the same
classification or very close to it. That raises that group of codes
which would dispose of a large amount of business.
The CHAIRMAN. What is your recommendation on that group?
Mr. RICHBERG. I will have to give you my recommendationThe CHAIRMAN (interposing). I mean your personal recommendation.
Mr. RICHBErG. As my own recommendation

-

The CHAIRMAN (interposing). 1 am not asking for the administration's recommendation.
Mr. RICHBEnG. My recommendation would be that you should
write into this bill a definition of interstate commerce which was
surely and safely sound under the decisions of the courts, and I think
tinder that definition it would be necessary to eliminate a large percentage of these localized industries.
That is my personal recommendation, that I think it would
strengthen the law, and I think it would aid the administration. But
I want the committee to hear those who feel very much more strongly
than I do that there should be an effort made to do something in this
field. I appreciate the purposes and reasons for that.
The trouble is that I approach it probably from too much of a
lawyer's standpoint, and I see the difficulties, and in the difficulties
I see also reasons, and sound reasons, why those obstacles are there.
I want to be fair to the committee and my own recommendation.
The CHAIRMAN. What would be the alternative suggestion?
Mr. RIcHBERG. I beg your pardon?
The CHAIRMAN. As to that group.
Mr. RICHnERG. As to that group, this should bo carried forward and
I think could be carried forward under the provisions of the act of the
type which I have recommended; that is, voluntary agreements can be
made by the President through this administration with local groups
for the establishment of sound and fair trade-practice standards, and
the use of insignia can be employed in order to advertise to the public
that these are establishments operated on such standards.
The CHAIRMAN. Would you put in a penalty?
Mr. RICHBEnG. No.

The

CHAIRMAN.

Would you apply any civil penalty?

Mr. RICHBE G. Not except as to the violation of the agreements by

those who make them.
The CHAIRMAN. By those who make them?
Mr. RICHBERG. Yes.

Senator GEORGE. That is on a contractural basis?

100

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Mr. RICHBERG. Yes. I want to point out right now that while we
have not gone very far along that line, there have been several efforts
to utilize that type of activity, that have had with local support some
degree of success, depending largely upon the particular communities
in which they are operating.
Senator BARKIEY. In writing the definition of "interstate commerce ", I can anticipate more difficulties with respect to business
generally in attempting to write such a definition as was found by the
courts in the Shreveport decision with reference to railroads and in the
Transportation Act with reference to intrastate railroads whose business materially affected interstate commerce. To draw a line between
the business that is wholly intrastate and a business that although
intrastate affects interstate commerce, as the small railroads do, and
interstate carriers, it presents quite a difficulty, it seems to me, from
the standpoint of a lawyer.
Mr. RicHnnza. Senator, I agree with that. My suggestion was
that the definition itself should proceed along the line of the statement
of a principle, and that is, those industries actually engaged in interstate commerce and those su bsta n tially affecting interstate commerce.
That is practically the suggestion that I have in mind so as to make
clear the intent of (ongress that those which have only an incidental
or secondary effect or a remote effect upon conuer'ce should not be
included but if there is a substantial effect, I think very clearly then
that it should be within the purview of the act. I do not think
that you can write any A, B, C language successfully as to just what
businesses all do substantially affect interstate commerce, but I
think you can write a definitionn which is better, where as a matter of
fact the matter is left wide open in the present act, which will definitely
show the purpose and intent of the Congress, and as a, matter of fact
will reduce a great many of the burdens of the present administration
and a great many of the criticisms on it which proceed from the effort
to operate in a fiehl of still too great controversy.
Senator IARKLEY, Of course you get into this situation where some
of the Federal courts have held 'that, although the products of a mine
or a factory almost wholly enter into interstate commerce, the Federal
Government has no power to regulate the conditions under which
that product is produced, which is termed "intrastate business."
Mr. RICHua ia. You will notice that the distinction is 1m1de1one day
by the same court and forgotten the next (ay by the sanic court.
Senator BAIILEY,. I realize that, and Of course nothing is final
until it is passed upon by the court.
*
Mr. R ricim,. Yes.
Senator
0BAIIKLEY. But the child-labor decision, which nay have
been sound--we have to accept it as such and do so-turned loose a
Pandora box of troubles with respect to regtlating commerce or the
incidents of comniere that transpired wholly within a State but which
affect very materially interstate commerce, whicb are the beginnings
of interstate conunerce, and I am of the opinion that sonie (lay Congress has got to go further than it has ever gone, even if it requires an
amendment to the Constitution, to effectuate the ability of the Federal Government to deal with those situations which enter into interstate commerce and without which there would be no interstate
commerce.
Mr. RICHERG. May I say just a word? I have not discussed the
law of this, but it is fundamental to our whole consideration. I think
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the distinction can be made quite clearly as a matter of general
principle. It is (ifficult often to apply.
In the first place, those matters of commerce which cannot be
effectively regulated by the State and require regulation, it seems to
me, are clearly within the purview of the Federal governmentt. When
you find the State itself unable to regulate its own local commerce
adequately because of the effect of interstate commerce, then 1 think
,you have a clear field where the Federal Government authority was
intended to go and should go. I think that is one class of cases.
On the distinctions between production and mining and transportation, 1 simply want to call attention to the fact that the great original
expounder of the commerce clause, Chief Justice Marshall, added
transportation to the known and accepted definition of commerce,
which was traffic and trade. In other words, transportation has been
nIoe engrafted upon the definition of commerce than trade engrafted
on it. The original definition and purpose and intent of commerce, as
it was used and as it will be found in consulting the dictionaries and
encyclopaiedias of that time was fundamentally, "trade" aind that is

what it does refer to. It does not refer prina'rly to transportation.
Thnt has been transformed into a definitionI largely one of "trans-

portation", and then the court has had to recede from that, because
perfectly clearly that clause of the Constitution goesfar beyond transportation.
Then you take cases like the Stockyard cases, where the transactions
are wholly local, and the court finds it necessary to say that those are
subject to regulation of interstate commerce, because they absolutely
affect the whole life of interstate commerce and the current of interstate commerce.
Then you take the case of mining, which some courts and very
recently in extraordinarily antique decisions said have nothing to do
with interstate commerce, but when the mine workers strike at the
mine and they are restrained in the Federal courts for interference
with interstate commerce, it is utterly absurd for the court to turn
around in the next breath and say that the labor conditions of mining
have no effect upon interstate commerce, the court having just held
day that they absolutely are determinative of interstate commerce.
I do not think we can attempt to follow the temporary meanderings
of the lower courts now and then from a long line of decisions as to
what constitutes commerce.
Senator GEORGE. Your idea is that we can fairly define it for the
purposes of this bill, for this administration.
Mr. RIcHBER. Precisely.
Senator GEORGE. And within the law, and the well-established
rulings of the Supieme Court?
Mr. RIcHBERG. Yes.
Senator GEORGE. I believe you are right about that.
Senator CONNALLY. Mr. Chairman, may I ask a question?
Of course the border line as you have indicated between intrastate
and interstate when it comes to the court, is always one that is apt
to be decided one way or the other.
Mr. RIcHBEnG. Yes.
Senator CONNALLY. Don't you think, however, that for the purposes of this legislation, that we could avoid a lot of that by only
confining the N. R. A. to those things which are clearly interstate
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n.nd-put in the kind of things we are attempting to control, and
remove the uncertainty in a legal way, largely, if there is any doubt?
If you strike something like a hotel or cleaning establishment, if
there is any doubt about, why fool with it? Why not let it be regulated locally?
Mr. RICHBERG. My own notion is that the N. R. A. should first
do the obvious and big job at its hand and let the fringes of the job
w ait.*
Senator CONNALLY. That is what I am talking about. You will
remove a lot of the objection and annoyance and irritation against
the N. R. A. by removing these little two-bit things.
Mr. RICHBERG. I am very strongly of that opinion, and I have to
express it.
The CHAIRMAN. I (lid not quite get your thought. The Senator
asked you about specifying particularly what industries should be
incorporated in the law by writing them into the law. What is your
answer to that?
Mr. RICHBmG, My answer to that is that I thought that the best
It can be done
way to do that was by a definition of "commerce."
the other way. But I thought the best way to do it would be to say
that this should only cover interstate commerce or those intrastate
operations which substantially affect interstate commerce, but if the
Congress desires further to define that, to attempt to distinguish in
the law itself, between localized industries, my only point is that it
is very difficult to write an adequate definition of that sort.
I think the mandate of Congress directed to the N. R. A. would be
followed, and if the mandate was not so followed, the N. R. A. would
be stopped very quickly by the courts, not on the question of where
the authority might extend, but on the question of what power
actually had been given.
I want to call the attention of the committee to the fact that although "interstate commerce" is used in the present act, there is no
definite limitation as to the codes that they shall only cover interstate
commerce. I would like to make it clear that that was not in the
'riginal law. While the penalties were applied only to interstate
commerce and transactions affecting interstate commerce, under the
law codification is authorized for all trades and industries.
Under the circumstances, when the N. R. A. was asked to establish
a code, the only question presented, strictly speaking was, "('an this
thing be enforced?" There is no question that under the law we have
authority to establish it, but will the penalties apply? Because the
penalties apply only to interstate commerce and transactions affecting

it.
I want to make it clear that there is in the present law more or less
of a mandate to the N. R. A. to cover everything under the sun, and
if you want to reduce that mandate, I believe you will clarify the
purpose of the law.
Senator CONNALLY. If you should undertake to write a code for
something that was clearly intrastate, regardless of whether it had
penalties or not, the court would strike it out.
Mr. RICHBERG. I do not think it would reach the court.
Senator CONNALLY. We are only legislating for interstate commerce, and if it is not interstate commerce, it is out.
Mr. RICHnEG. It would only reach the court if it came to the
question of enforcing some obligation or penalty.
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Senator CONNALLY. Suppose some man sued because his business
was being interferred with by this shadow or colorable right and you
were exercising it irrespective of the penalty?
Mr. RIciI Emu. 1 question whether some of these codes would be
subject to that attack.
Senator CONNALLY. What is the use of making a law if you do not
enforce it?
Mr. RICHBERG. The only benefit was that we were trying to aid
industry and trade as a whole in organizing itself and getting itself in
better shape, and t o protect the interests of all concerned. We were
not under any mandate to confine the operations of the N. R. A.
within a strictly interstate commerce field, and therefore when these
industries came in and planned to go along with the general program
and be helpful to it, naturally it was appropriate for the N. i. A. to
say, "Very well, we will accede to this wish."
And there are probably a very large number of industries of this
minor group as to which the interstate commerce factor may be of
minor importance. I have not analyzed them or attempted to.
No question has been raised about a great number of these codes.
They have been operating without substantially any opposition in
one of these small industries after another.
Senator BAIRKLEY. Would it, be practical for us to write into the
law what industries are to be covered, like coal and lumber and so
forth?
Mr. RIciBiRG. Frankly, I think it would be better to write your
definition on the basis of' "interstate comnierce" and then hold the
N. I. A. up to it. I was trying to make clear that if that was clone,
you could either provide by a mandate or by implication for the
elimination of a great many of these codes out" of which trouble has
arisen unnecessarily.
The CHAIRMAN. Well, proceed, Mr. Richberg.
Senator CONNALLY. Before we get on that, point, what I meat a
while ago is not necessarily to (enominate them all in the statute,
but I am talking about the matter of policy of the N. It. A. Don't
you tdiink it is a soun(ler policy for the N. 1. A. if you make this
definition that you are talking about, limited to interstate . mmWrce?
In applying that and in interpreting it, to confine it to those things
where the authority is clear, rather than to get out into this border
line and stir tip litis ation and friction and trouble and rows.
Mr. Rcnnmitc. I have thought that for 18 montlis, and all that I
would like to do is to explain that in expressing my opinion there were
others in the administration that disagreed with that opinion.
Senator CONNALLY. Just one other thilig and I will let you alone.
Isn't it true that a lot of these industries that you speak of, that were
not strictly interstate, that they were keen to got into the N. R. A.
when it first started? They thought they were going to got a lot of
advantage from it?
Mr. ltICIHiaaG. Yes.
SenaLor CONNALLY, Isnat it. true tiat m st of di kicking now by a
large number of them, or a large )art of it is from those fellows who
got in and the thing did not work like they wanted it to?
Mr. RICHBEInO. Yes.
Senator CONNALLY, Is not most of your trouble coining from these
cases on the border line, that are either intrastate or are very doubtful?
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Mr. RICBEG. A great deal of it is coming from that.
Tbere. is another class of codes that I want to speak about right now,
because it is important to the limitation of the functions of the N. R. A.
which also should be considered by the Congress.
We have, for example, one very inl)ortant code covering an enormous industry, and that is the trucking code. That is also a source
of great difficulty.
I think everyone will admit the tremendous desirability of soeie
regulation of the hours and conditions and trade practices in that
field. As a matter of fact, the question has been before the Congress
for a long time. as to whether it should not be regulated by the Interstate Commerce Commission. Quite clearly, if the Congress decides
that should be regulated, then that field of activity should be regnlated by the Interstate Commerce CommissionD, it should not be
regulated also by the N. It. A. except that you may have the necessity-Rand this is the point I am trying to make-of protecting the
labor conditions in those industries, because you have always kept
labor conditions away from your regulatory commissions dealing with
rates and service; in other words, you may find it desirable to have a
division of functions and to permit a labor-provision code for such an
industry, while leaving the regulation of all of the trade practices
and so forth to the boXy to which yoru commit it; but I wish to point
out that if you do not i)rovide at this session of Congress for regulation of motor transportation by somebody, that is, by the Interstate
Commerce Commission or in sonic such way-that you have a very
serious need for the regulation which has been supplied in that code
with all of its difficulties, in the N. R. A. It is a very salutary and
helpful thing for the industry and the public interest-ib has been
done in that code with all of its difficulties, and I want to point out
that that is one of our difficult codes, because of the far sweep of
operation, and yet the effectiveness for the public interest and the
labor interest and the employer interest have been very considerable
in what has been done under the N. R. A.
There again is a question of policy. If the Congress is going to pass
a regulatory measure, well and good. If the Congress is not, then
this power really should be left for the value of its present exercise.
That applies not only to the trucking code, but there are other
codes. For example, we have had pending for some time the question
of the regulation involving telegraph and telephone companies. Now,
as a matter of fact, under the Federal Communications Commission,
you have a regulation of trade practices for those companies, and
quite clearly that is where that regulation should lie, but again that
does not cover the protection of labor conditions in those particular
codes. That is another major question of policy, frankly, which I
think the Congress should fairly face, as to whether you are going to
leave these regulated industries without the protection, as far as the
labor provisions of the (ode, that tre given to other interstate commerce industries, because they are clearly interstate commerce
industries.
Senator BARKLEY. Under the Transportation Act, and under the
various aimendments to it, the labor situation on the railroads is takeaL
care of by the creation of boards especially designed to deal wiii them.
Mr. RICHBERG. That i correct.
Senator BARKLEY. Separate from the Interstate Commerce Commission, which deals with rates and practices.
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Mr. RICuERo. Precisely.
Senator BARKLEY. If the Congress should include in such regulation trucks and busses, as some of us have been advocating for a
number of years, and still favor, would you think that the Labor
Board or the Board of Mediation that is now in existence, or some
similar organization, should be set up to deal with the labor problems
of the interstate trucking and bussing, or would you have that
regulated by the Interstate Commerce Commission, which does not
regulate that as to any other transportation facility.
Mr. RIoHsERG. I think, Senator, you have this situation. In the
railroad field, you have well-organized labor, therefore what was
mostly needed was the services of a board of mediation and conciliation, because the conditions of labor could be worked out by collective
bargaining if you protected that right. In the trucking field, you
have a very disorganized field. You need something more at the
present time than merely the mediatory efforts of the Federal Governmont in the establishment of tolerable labor conditions. As a matter
of fact, the labor conditions in that field have been intolerable for
recent years in the vast numbers of people employed. They have
been very dangerous for the public from the standpoint of thie long
hours of operation, as well as harmful to the employees.
I do believe that you need during this developing period, the aid of
the codes of fair competition to cover and protect against unfair
competition in the very labor field, in other words, to provide for the
floors of wages and to provide for the maximum hours and to provide
for minimum labor conditions in this field. Otherwise, as a matter of
fact, your very attempt at regulation itself is going to be more or
less interferred with by the constant interplay of those conditions
affecting labor.
The CHARMAN. Those are the two main ones?
Mr. Ricun R.. Yes. The labor provisions should still be left, is
what I want to emphasize.
Senator BARKLEY. A day or two ago, you testified thiLt about 90
percent of the business that is coverable under the N. R. A. is now
affected by the codes?
Mr. RrcHnEno. That is our estimate; yes.
Senator BARKLEY. If this new policy which you have suggested
under a definition of "interstate coninierce" and ".intrastate commerce
that affects interstate conunerce" )e adopted, to what percentage
N\ill tiat lessen the coverage of the N. It. A. ais to the totad bu-.iness of
the country?
Mr., RIcnI i. We are guessing somewhere between one-fifth and
one-seventh, Senator.
Senator BARKLEY. You mean a reduction of that much, or a total
coverage?
Mr. RICHBEG. A reduction of present coverage.
Senator BARKLEY. So that if you now cover 90 percent-Mr. RICHERG (interposing). You might get down to about 75 percent, we will say. This is a very rough approximation, Senator.
The public-utility group includes about 2,000,000 persons, but considering that quite a percentage of that, 300,000 of employment is
under banking, I do not know whether that would be-,
Senator BARKLEY (interposing). Under what?
Mr. RICHEERO. Under banking.
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Senator CoRE. Will you restate that? I did not catch it.
Mr. RICHBERG. This public-utility group, division no. 10, supposed
to cover about 2,000,000 persons employed, but since about 300,000
of that estimate is under bankingSenator BARKLEY (interposing). You do not attempt to cover
banking?
Mr, RICHLERG. Oh, yes. The labor provisions are covered, and
the hours, and so forth, and there have been a certain amount of trade
practices which particularly apply to the Investment Bainkers Code,
and if I am correct, the Investment Bankers Code has been considered
as an outstanding success by the Securities and Exchange Commission
and the bankers.
Senator BARKLEY. I did not know to what extent you had controlled
the hours of labor.
Mr. RICHBEIRG. They have also been covered.
Senator CORE. They do not have many hours of labor now, do they?
Mr. RICHUERO. I think you are speaking of the officers rather than
the workers. tLaughter.]

The

CHAIRMAN.

Proceed, Mr. Richberg.

Mr. RICHBEnrG. If the committee will permit me, I will take some
of the high spots in this group of employment and weekly pay rolls,
because in connection with the figures here, I would like to give a
little instance of what has happened in these various codes.
Take the first group, which is automobile parts. You will notice
that from a low of 199,000 employed in March 1933, with pay rolls at
$3,290,000The CHAIRMAN (interposing). Tell us when the blanket codes were
applied, so that we can get the date.
Mr. ICHBERG. The blanket codes generally went into effect from
Augujst 1 to September 1, 1933.
The CHAIRMAN. All right.
Senator GORE. Mr. Richberg, can you indicate when the principal
increase in these employees took place?
Mr. RICHnERG, Yes; that is what I am giving you right now,
Senator.
The high of employment in employment and pay rolls since that
time was reached in April 1934, when the employment rose to 462,000,
and the pay rolls to $11,930,000. At the present time, the last figures
for January-and I understand for February are probably higherthe January figures are 433,000 with a pay roll of $10,170,000; that
is, as to automobile parts.
Senator GORE. Have you it thero for July 1, 1933, the beginning
of the fiscal year?
Mr. RICHBERO, i haven't it on this, but, Senator, I think on our
charts, which are in the book of charts, we have for all of the industries
there charted the complete course, month by month. I have on
this tabulation only these limited months. What I put on is March
1933, the high point since then, and the present level.
Senator COUZENS. May I ask you what percentage of the automobile industry is under the code?
Mr. RICHBERG. What I have been speaking of refers to parts and
equipment manufacturing, of which the greater part is under the
code.
The CHAIRMAN. It does not include automobiles?
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Mr. RICHBERG. No; the automobile manufacturing is the next

code, and that code is the automobile industry, the manufacturing
industry.
Senator COUZENS. May I ask you what you mean by the top line

there, "automobile manufacturing, automobile parts and equipment"? Why do you distinguish between those two groups?
Senator BAIRKLLY. That is general, and it is broken up into two
sections below there.
Senator CouzzNs. You see the heading on there that it includes
manufacturing automobiles as well as parts.
Mr. RICHBE G. That is not my understanding of what it is intended to include, Senator.
Senator COUZENS. You do not mean to imply that all of those

figures there apply only to automobile parts and do not include any
manufacturing of automobiles?
Mr. RICHBERG. I understood that automobile manufacturing was
found separately in the next item.
The CHAIRMAN. What does that mean, "automobile manufacturing
independent "?
Mr. RICHBERG. I know that the next item includes the actual
automobile manufacturing plants. Mr. Henderson tells me that the
first figure is a combined figure of automobile manufacturing and
parts. This explains what I could not see in the figure before. Of
course you add to the straight manufacturing operations, the parts
manufacturing operations by the automobile manufacturers. I was
figuring that the two were about equal, and I could not see that these
two are equal.
Senator COUZENS. That second Iigure there does not include the
automobile manufacturer exclusively, does it, because it must be
greater than that?
Mr. RICHBERG. The second figure?
Senator COUZENS. Automobile manufacturing "ind."; what does

that mean, "industry"?
Mr. RICHBERG. Yes, sir. That includes the major companies now
operating in the field.
Senator COUZ ENS. What percentage of the industry is under the
code? Have you any figures as to that?
Mr. RICHBERG. The entire industry is under the code as far as we
understand. This concludes the report of all of the major companies;
the so-called "Big Three" of General Motors, Chrysler, and Ford.
Senator COUZENS. They are under the code, all under the code?
. All under the code. And the minor companies
Mr. RicHBan
also.
Senator CouzFNs. May I ask you just what percentage of this
increase of the automobile pay roll and the number of employees do
you attribute to the N. R. A.? You certainly cannot include it all?
Senator GORE. I did not get the question you will pardon me?
Senator COUZENS. I asked what part of tis increase in the number
of employees on the pay rolls might be attributed to the N. R. A.?
Mr. RIrCHBERG. I attribute it almost entirely to N. R. A., Senator,
if you will accept the direct and indirect effects. I say this because,
frankly I had this out with the leading automobile manufacturers
sembfed here in Washington within the last 2 months, and not one
of them disputed thefact that the rise of the automobile industry was
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caused very largely by the effects of the increased purchasing power
which was developed all along the line, largely through the operations
of the N. R. A. and the A. A. A.
Senator COUZENS. Both?
Mr. RICBERG. Yes, sir. And that they, therefore, were the beneficiaries of those two programs more than any other industry in the
country.
Senator CouzEws. That raises another issue. I do not assume you
have any figures to distinguish between the A. A. A. and the N. R. A.
have you?
Mr. RiCHBERG. No; I have no distinction as to where purchasing
power that has gone into this increased automobile consumption has
come from. There are plenty of figures to show the rise of farm income, but I have not got it applied to this. But as to the exact and
direct effect of the code, I can point out that, because that will be
found particularly in your average hourly earnings, the average wage,
and in your average hours per man per week.
Senator CouzENs. Where do you find that?
Mr. RICHBEnG. It is not on this chart. Taking up those factors,

the average hours of work per man per week is approximately 49 in
April 1929. It continued to fall, and fell to about 21 in September
1932. In May 1933-that is, before the N. R. A.-the average was
41 hours apiece and declined to 26 in September. The latest average
for December 1934 was about 36. I can add to that something that
has been the bitter complaint of the manufacturers of automobiles
particularly-that by their efforts to spread work they have reduced
hours and given employment, and at the same time the net payment
to the employee has been cut down so that there has been very severe
criticism of the amount of earnings. They have therefore objected
to that requirement which continually spread work, so that they were
then subjected to the corresponding criticism that the actual weekly
earnings were so low.
Senator COUZENS. That is, the average weekly pay rolls per person.
Mr..RICHBER. Yes.
Senator COUZENS. But how do the aggregate pay rolls compare?

Mr. RIciHBEnG. The aggregate pay roll, as is shown hereSenator COUZENS (interposing). After they had divided up this
work.
Mr. RICHBERG. The aggregate pay roll since the N. R. A. went
into effect has very largely increased.
Senator GORE. Do you have the figures before you showing the
increase in employment from March 1, 1933, to the date of the adoption of the code?
Mr. RICHBERG. We have not, unfortunately, of the automobile
manufacturing. We have not the original figures of the employment
in March. Taking the whole thing together, we had in March 1933,
199,000. I have not here, unless Mr. Henderson can give it to me,
the figures of the increased employment up to June of 1933.
Senator GORE. What date did the code take effect?
Mr. RICEBERG. The automobile manufacturing code took effect
and was approved August 26, 1933. Let me show you what happened
in that industry.
Senator GORE. That is what I want.

Mr, 'RIcHBERO. The number of passenger cars p reduced in the
United States was 621,000 in April 1929. This declined steadily to
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October 1932, to the number of 48,700 cars. On the recovery, this
rose to 354,700 cars in April 1934. Then production has fallen off to
78,500 cars last November, and the latest report shows 292,800 cars
in January 1935. I understand the figure is approximately 350,000
in February.
Senator GORE. A little more estimated this month?
Mr. RICHBERG. Yes. You understand, of course, that this rise and
fall has got to be shown as a trend in the automobile industry, because of the seasonal character of its production.
Senator GORE. Of course.
Mr. RICHBERG. It is wholly a question of trend.
Senator GORE. Do you have it for July 1933?
Mr. RICHBERa. There is a chart on the automobile manufacturing
and automotive parts in the chart book, which appears on page 8,
which shows the entire course from 1929 down to date. I will see
if I can approximate the situation as to the particular month you
stated-which was what, Senator GORE?
Senator GonE. July 1933.
Mr. RICHBERG. July 1933, on an index of about 50; July 1934 is
on an index of nearly 80. There is a correspondence between the 2
years in the same month.
Senator GORE. You do not have the units?
Mr. RICHBERG. I have not on this chart, Senator. I was giving
you the proportion.
Senator GORE. What was it in March?
Mr. RICHBERG. In March 1933?
Senator GORE. Yes.
Mr. RicfBERG. In March 1933 it was away down to about 25.
As to the average hourly earnings, in 1930 the peak was 78.2 cents
an hour. It fell to 55.6 by January 1933. It rose to 73,2 per hour in
October 1934. The latest average, for December, was about 71 cents.
The average weeldy wage was nearly $36 in April 1929, and it fell
to nearly $14 in September 1932. It rose just over $26 in April 1934.
Senator GORE. That was based on the number actually employed?
Mr. RICHBERG. Yes; this is the average weekly wage. Declined to
slightly less than $19 in September-there is a case of spreading the
work in a slack season-and the latest report shows an average of $25
a week in December. In other words, from the $36 average of April
1929, the recovery has been to approximately $25 or $26 as far as the
weekly wage is concerned.
Senator KING. That does not include the wages in the repair shops,
for which a code has been recently promulgated.
Mr. RICHBERO. As to garages, and so forth?
Senator KINo. Yes.
Mr. RICHBERG. No; this is wholly automobile manufacturing and
parts.
The next industry in this group is the bituminous-coal industry,
and that has one remarkable factor which I want to call to your
attention. In March 1933, with 310,103 persons supposedly employed
pay rolls amounted to $3,393,000. The increase, the highest since
that date; has been November 1934, with 366,000 employed. The
Increase. of pay rolls was at its height in March 1934, with pay rolls
of $6,510,716. I want to point out that with a very small increase
110782-35--PT 1-8
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in the number of men employed, pay rolls in that industry are almost
doubled under the code.
Senator GORE. Do you have the number employed in March, when
the pay roll was at its peak?
Mr. RICHBERG. Unfortunately, this method giving the high
months-it happened to be the high in November, but in March,
1934, the number was between 310,000 and 360,000, which I would
say is approximately 350,000, we will say, as a guess.
Senator KING. Does that include the number of persons whom the
big interests in the bituminous coal industry denominated, "bootleggers"?
Mr. RICHBERG. I presume it does not include any of the so-called
"wagon mines," because they do not report, and that is what you regard or would be called "bootlegger group."1
Senator KING. I do not like the term, but it has been applied,
I am told.
Mr. RICHBERG. That is the reason I used the term "wagon mines.
It is not only a question of large interests. The number of coal mines
in this industry is very large, but these so-called "wagon mines"
in the price-war period, were practically put out of business. They
could not operate because they could not sell coal in the market as
low as it could be sold by the big mines.
Senator KING. There are many of those mines operating now in
Pennsylvania.
Mr. RIcHBERG. Yes; with the stabilization of prices, those mines

came back into'the, market. I think there were something over 1,300,
and possibly higher than that in Pennsylvania alone that opened up.
The smaller mines that operated and then came back in here are
recorded, but the so-called "wagon mines", the little one-horse
affairSenator KING (interposing). They are not included?
Mr. RICHBERG. They are not included.

Senator KING. They are not included in the figures which you have
just given?
Mr. RICHBERG. No; there is that much production outside of
that, and that much employment.
Senator KING. Do you think your figures are accurate?
Mr. RIcHBERG. I do not think there is any question about the
accuracy of our bituminous-coal figures, because we have had the
Bureau of Labor Statistics for a long time, and on top of that, the code
authority went into it with their own basis of statistical background
to get the information.
Ido want to say this, that the wages and hours reports prior to the
code were in many instances exceedingly unreliable. We found as a
matter of fact in the code investigation that the alleged wage rates
that were reported as being paid in the industry bore almost no relationship to those really being paid in certain sections of the country
where wages would be reported on a basis of three dollars and something a day, and as a matter of fact miners were being employed as
low as $1.13 a day, and perhaps even worse rates.
Senator GORE. Was there any reason why March 1934 was the
peak month in pay roll, because that would be a little unseasonable,
would it not?
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Mr. RICHBERO. No; I think that would probably be because of
that fact. Mr. Henderson has pointed out that with the April I
wage question coming up, there was undoubtedly a heavy stocking up
in March at that time. Also, as I remember it, that was a period of
a general rise in industrial operations calling again for an increased
consumption.
Senator GoRE. I thought it was a peculiar time for that.
Mr. RIcwaExG. March is a good month for soft-coal production.
Senator KING. Would not the output of coal, as well as the number
of employees, be determined in part by your export? For instance,
we exported to Canada for many years, between 8 and 12 million
tons annually. That has been diminished by reason of the fact
owing to tariff restrictions, and our trade with Canada has slumped
a great deal. Canada has opened up a number of mines in Newfoundland and elsewhere. I was wondering if the ex orts did not
have something to do with the output, and when you determine the
output, you have something to do with wages and the number of
employees.
Mr. RIcyBERo. I understand that the percentage effect of the
export is not very heavy in this industry, when you view it as a whole,
Senator, but I would like to point out the condition of the industry
from the production side in a very brief statement.
Senator KING. Just a moment. The production would depend
too upon the use of oil.
Mr. RICIIBERiG. That has been a steady factor in breaking down the
bituminous-coal industry. The increase of oil and gas as competing
fuels, and electricity, has been a steady factor.
The amount of production in the bituminous coal industry in 1932
reached the lowest level of 20 years. It was approximately 60
percent of the average of a 10-year period ending 1929.
Senator GonE. Could you state the tonnage?
Mr. RcimBnERG. I cannot at this moment. I will cover what I
have here if I may.
The mine realization had been steadily falling for 5 years prior to
the depression, and the result of course was being reflected in declining
wages to the miners and the depression of the entire industry. In
1925 the average realization was $2.04 a ton at the mine, and this kept
dropping downSenator GonE (interposing). That was to the wholesalers?
Mr. RWHBERG. That is, to the producer or operator. This was
dropping down steadily, so that in 1932 it got to $1.31, and for the
first nine months of 1933, to $1.15 a ton.
The code went into effect in October 1933, and under it, the realization at the mines was materially increased. The average for the
last 3 months of 1933 was $1.65. That is against $1.15 for the first 9
months. The further price increases followed, general increases in
wage rates and shortening of hours.
For division 1, that is the largest division including the Pennsylvania and Appalachian field, the increase was approximately 19 cents,
as compared with the wage-cost increase of 21 cents a ton.
I want to show what this industry has done, because I think it is
fair to the industry to show its contribution in this situation.
With an increase of 19 cents in realization, the wage increase was
about 21 cents.
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The financial showing of the industry under the code, though, has
improved on account of the volume of production and elimination of
unfair practices and stabilization of the price relations.
For the period of November 1933 through June 1934, division 1,
that is this major division of the Appalachian region, showect realization over cost, and this does not inclde capital charges, of 1.3 cents
per ton. I think you will all admit that is not an extraordinary
profit showing.
Division no. 4 showed 7 cents per ton, division no. 5 13 cents per
ton, f. 1 d division no. 3 showed costs exceeding realization of 6.1 cents
per ton.
Senator KING. Does that mean that that is after all overhead was
paid, and taxes, and all gross charges?
Mr. RiCnBERG. That means everything excepting any capital
charges. It does not include payment of interest or dividends or
anything of that sort. It does include a depletion charge.
Senator KING. Depletion that is obtained under the provisions of
the revenue act based upon the formula therein contained? As you
know, the Internal Revenue Office provides for the method of determining the depletion.
Mr. LEON HENDERSON. Yes; that is the method that was used uniformly for this whole report.
Mr. RICHnEnG. I do want to point out this increased wage-this
increased employment-has been reflected in increased prices in this
industry, and here is an example of the fact that an increase of the
prices is not necessarily, because of that, an evil. You have no such
increase of prices here as permits of an excess profit making. There
are no profits, practically, at all, in any real sense, but you have the
possibility of increasing the price enough to pay a decent instead of a
starvation wage to over 300,000 men, and I think that the record of
the bituminous-coal industry in the code, and under all of its difficulties, it has been a very difficult and embarrassing code, is an outstanding and major achievement of the situation.
The CHAIRMAN. Is there much criticism of it?
Mr. RICHBERG. There is a great deal of criticism. within the groups
of the operators from the standpoint of the imperfections and difficulties of the operation. It is very difficult to operate a cooperative
competitive system. The industry is highly competitive; there is
terrific competition for markets which are common to various areas
of production. From two different areas of production, where there
are price stabilization associations-if you want to call them that, or
sales associations--they are getting into very fierce competition in
a common market.
Senator KING. You could not expect it to be otherwise, could you,
when for instance, in some States or districts, they have coal measures
which run 27 to 37 feet in thickness, and you mine a superior, quality
of coal and mine it very readily, and you are close to the railroads.
You would expect there that the cost of mining would be very much
less than in some districts where you have to sink your shaft.
Mr. RICHBERG. There are tremendous differences, of course.
Senator KING. And you remember in Great Britain where they
tried to rehabilitate the coal industry after the war, and there were a
lot of marginal mines that they had to close down. So you would
expect a great deal of competition.
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The CHAIRMAN. What is your reaction to the attitude of the industry itself as far as the code is concerned. Do they want the code to
stop?
Mr. RICHBERG. I think I can say without any embarrassment at all
that the industry is 100 percent united on maintaining the code. I
won't say a hundred percent, but 90 percent.
The CHAIRMAN. What would you say about the automobile
industry?
Mr. RICHBERG. Senator, I should be perfectly fair and explain
there is a bill pending before the Congress for a more drastic handling
of the whole soft coal situation, and those supporting that bill, which
includes the United Mine Workers and some of the employers, naturally prefer that solution, but I mean in the absence of such a solution,
there is not any question about the whole-hearted support of the
industry for that code.
Senator KING. Would you be surprised if sonie of us received a
large number o letters protesting against the continuance of the code,
from consumers and from some employees?
Mr. RICHBERG. It may possibly be, Senator, that there is a confusion between this code and the retail solid fuel code, which I am
not talking about, as to which there has been much more criticism,
because that is what reaches the consumer. I am speaking wholly
of the mining code. I think you will find the amount of criticism
in that is extraordinarily small
Senator KING. You mean of the mining?

Mr.

RICHBERG. Yes.

Senator BLACK. May I ask you one question before you leave your
figures? You put in there, as I understood it, that the increased
price or cost of manufacturing coal was 19 cents?
Mr. RICHBEI G. No; I said the increased realization was 19 cents as
compared to an increased wage cost of 21 cents.
Senator BLACK. What is the average wage cost to the total cost
of mining? Do you have that? How much goes to labor?
Mr. RICHBERG. It varies enormously, but Mr. Henderson tells me
I can make a safe statement by saying 70 percent as a rough approximation. It varies considerably by mines, in line with the suggestion
of Senator King.
The CHAIRMAN. The labor cost is perhaps larger than in any other
industry?
Mr. RICHBERG, Yes; about as large as any industry there is.
Senator GORE. This bill you speak of to take over the industry
largely, goes a lot further than this arrangement here,
Mr. RICHBERG. Oh, yes; this bill which is pending requires the
United States Government to assume responsibility for taking marginal operations off the market, as I understand.
Senator GORE. And I believe it declares in express terms that coal
is a public utility.
Mr. RICHBERG. I understand so.
The CHAIRMAN. That bill is not before our committee at this time.
Senator GORE. I was going to ask whether he had studied it
enough to express an opinion as to its constitutionality.
Mr. RIcHBERnn.
I have not studied it, Senator.
Senator GORE, I would not want to ask you then.
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Mr. RICHBERO. It does not come before the committee, but I
only wanted to point out that there was that desire in the industry.
The CHAIRMAN. Let us get to bolts, nuts, and rivets,
Senator GORE. Nuts, particularly. [Laughter.]
Senator KING. Have you finished your coal disquisition?
Mr. RICHBERG. I do not want to say anything more on that. I
was going to pass that rapidly, Senator--Mr. CHAIRMAN. I know there is a very small increase in that, because of the small number of people employed in it.
Mr. RICHBERG. That is correct. I would call your attention to the
fact that the pay-roll increase has been very substantial in proportion.
It is more than double.
Senator KING. But the theory of the Pittsburgh-plus, that base
applies to nuts and bolts and so on.
Mr. RICHBERG. I understand there is no basing point system in
that operation.
The CHAIRMAN. It is related to other industries, isn't it?
Mr. RICHBERG. It is related to many other industries in various
mechanical ways.
The CHAIRMAN. And it does enter into interstate commerce?
Mr. RICHBERG. There is no question about that, as to its products.
The CHAIRMAN. So that is not one that in your opinion would be
eliminated?
Mr. RICeBERG. No; I would not think so.
The boot and shoe industry is worthy of a little attention, because
that is so spotted in different sections of the country that different
sections have different reactions to it, so the whole picture is rather
important.
You find there an increase in employment of a comparatively
limited amount. From 186,700 in March 1933 to a high in August
1933 of 213,000. I will take the January. figure at the present time,
199,0C0, but you find the pay-roll increase is quite substantial. From
$2,380,000 in March 1933 to a high of $3,760,000 in March 1934,
which is the corresponding month, and a present pay roll of $3,242,000.
Senator KING, People are not buying more boots and shoes?
Mr. RiciunRo. I call attention to that, Senator, because of course
there is not a great deal of differencee, you observe, in the amount of
employment in that industry because of tie comparative stability of
the employment, but you do find reflected a very pronounced increase
in the pay roll, which means necessarily an average" improvement as
far as the wage earner is concerned,
Senator KING. But the output is greater?
Mr. RICHERG. The output is greater also, I assume.

The CHAIUMAN. Let me ask you, Mr. Richberg; has there been
some conflict between the interests in that industry in the East, and
those in St. Louis and other places?
Mr. RICIIBEBG. That is one of tie reasons why I said you will get
a very spotty condition, because there has been a good deal of friction
between the meiilers c, the indi.. try in the diffe:ent parts ol tho
country, and there has been a transfer of operations going on from
one part of the country to the other from time to time, with very
bitter complaints on the effects on the industry from one section of
the country while the other section is prospering, but if you look at
the picture as a whole, which is the only way we can look at it from
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an employment standpoint, you will see that there have been very
substantial benefits under the codification.
I
The average hours in this industry in 1929 were 44.3. By June
1932 they had dropped to 36.3. That, to some extent, might be
regarded as a spread of the work proposition, because of a limited
amount of work. By July 1933 they had risen to 49.7. That was
before the code's adoption. By December they were back to 32.7.
Senator KING. That is because as you say, of the dividing of the
work.
Mr. RICHRERG. Yes; by December 1934, to the 1933 hours, and
the 1934 hours is 34.9, or 35 hours. In view of the maintenance of
the pay rolls and employment, I think that those hours figures are
particularly significant. The wage increase is shown in this, The
wage )er hour is 49.3 cents in 1929. The hourly wage had dropped
to as low as 31.9 or 32 cents, we will say, in May of 1932. That is,
from 49 cents to 32 cents. From this date to August 1933, the wage
never rose above 35 cents. In August 1933-1 have a mistake in my
figure so I cannot give it, but later the wage jumped to 43 cents and
has continued to rise until it reached a high in September 1934, of
51. In December the wage was 50.7.
In substance, what you have there, is a present hourly wage in
that industry which is higher than the wage per hour in 1929. You
have a reduction in the average hours worked from 44 hours in 1929
to substantially 35 at the present time, so that you have a spreading
of the work, and at the same time al improvement in the hourly
rate even over the 1929 rate.
The CHAIRMAN. Mr. Richberg, may I ask you, has there been
much unfavorable reaction within that industry, and such criticisms
that the authorities have dominated from one section of the country
in the administration of the code?
Mr. RIIHIICERG. 1 know there have been criticism of some concerns
in certain areas in that regard, but I think it is fair to say for the
industry as a whole, that the industry as a whole has been behind
the code. There have been minority complaints from different groups.
The CHAIRMAN. Let me ask you your reaction to those complaints.
A great deal of complain ts that I have heard is that, in the admimistration of the code, certain sections have dominated, and that favoritism
has been shown. Do you think it would be proper in the administration of the law, that soie code authority should see that the industry
itself should be equalized in authority that is administering tie code?
Mr. RICH HERO. I do not think there is any question about that as a
proposition, Senator.
The CHAIRMAN. Would you make that as one of your suggestions
in the changes of tne law?
Mr. RICHBERO. I would be very glad to make the suggestion that
any such code authority should be made-any committee or code
authority should be made truly representative of the industry in its
sectional interests and its interests in volume or quantity, if you will.
Senator KING. What is your reaction to this question? Assuming,
and it is not a violent assumption, that in the codes, a few of the
larger interests formulate the code, they are the principal men, who
meet together in hotels or elsewhere and frame the principal factors of
the code, and they select themselves as administrators of the code
and pass upon the laws and regulations which they formulate, and
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pass judgment and so on, and act as court and jury, Do you think
that is fair? Do you approve of that?
Mr. RICuBERG. I do not think that is fair, Senator, but I think
your question involves what authority is given to these authorities.
As far as I know, the only type of complaint, oi- the major type of
complaint is that which concerns any operation to affect prices. The
other practice provisions, and I have suggested very strongly the
elimination of any practice permitting price fixing under the egis of
any code authority or any other way, except so far as you are actually
preventing destructive price cutting as a measure of unfair competition or preventing the waste of a natural resource, but the majority
of practice provisions in the codes are of a type which seems to me do
not open themselves to the sort of criticism that you have suggested,
Senator.
Senator KING. Then hundreds of complaints which have come to
me are without foundation. Yet I have made investigation and found
they are true.
Mr. RICHBERG. I do not mean that at all. What I was trying to
point out is this: that the trade-practice provisions that are very helpful in preventing unfair competition involve preventing misrepresentation by advertising, secret rebates, commercial bribery, and defamation of competitors. Those are in over 500 codes.
Senator KING. You have got all of those in the Federal Trade Commission, practically.
Mr. RICHBERO. That is quite possible as an action, but I would like
to meet that in just a moment.
There is false marking or branding and false invoicing, espionage,
enticement of employees, imitation of trade marks, piracy of design,
and so forth.
That type of provision, and also the provision which is aimed at
the monopolistic practice of destroying a market by going and selling
below cost, certainly cannot be regarded as oppressive to small
enterprises; in other words it is very much to their protection, more
so in most instances, than it is for the larger enterprises.
When you enter the field of price provisions, then the question
involved is whether you are aiding in holding up a price at an artificial
level, which is one thing that cannot be defended, or whether you are
preventing a monopolistic concern from cutting prices to the point
where it drives all of its little competitors out of the market and then
controls prices. I think you must make a distinction between those
two practices or operations.
Senator KING. You have not answered my question yet.
Mr. RicHBNEG. May I come right back to it?---Senator KING interposingng. I would rather that

you would
answer my question and we will get along much faster rather than
have a very long dissertation, admirable though your dissertations
are.

Mr. RWCHBERG. I am very desirous to answer your question, but I
found it very difficult to answer without stating what I was talking
about. Whtt I was pointing out was that the function of the code
authority in that field of fair trade practices is one that is not likely
to be abused, but where you enter the field where there is likely to be,
that of price control, I do not think the code authority should be
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given any authority whatsoever that is not subject to Government
supervision, If you are going to have any such authority, and that
was the suggestion I made in the opening of my statement, and that
was that no public authority should be exercised by any private body.
That, I think, should be written into the law as a principle.
Senator GORE. The shoe business is less concentrated and monopolized than any other large industry in the country.
Mr. RICHBERO. I am glad to hear that.
Senator GORE. There are more individual units operating on their
own account.
The CHAIRMAN. What is your answer to Senator Gore?
Mr. RICHBERG. I said I was glad to hear that. I had always
understood that there were certain groups that were regarded as very
powerful in that industry in certain sections of the country, but there
is very keen competition between the various groups and sections.
Senator Kiwo. There are some dominant factors in New York,
Massachusetts, and Missouri.
Mr. RICHBERG. I understood there were some strong groups in
various sections.
Senator GORE. There was the control of machinery. Can you put
in the record the number of pairs of boots and shoes manufacturedin
1929, 1933, and 1934?
The CHAIRMAN. You can supply the record with that later if you
haven't it at hand.
Mr. RICHUERG. I can give you the percentage of declines in production, but I cannot give you the figures. I will ask to have them
presented for you.
Senator BLACK. Mlav I ask you a question there about boots and
shoes, because several of us do not understand it? This schedule that
you give us here shows the amount that was paid per month or per
week?
Mr. RIclBEIar. That is a weekly pay roll unless it is marked
"monthly." In one or two instances, I think the figures--for instance,
in iron and steel-Senator BLACK (interposing). 1 am speaking of boots and shoes.
Mr. RICHBERG. That is weekly.
Senator BLACK. I see it figures up that they were paid $12.75 a
week in March 1933, average, and $16.21 in January 1935, average.
Mr. RICHcEnG, 1 gave the average wage per hour which, as I said,
at the present time has risen to practically 51 cents,
Senator BLACK. That is a weekly and not a montdy figure?
Mr. RCHmEGw,. Yes.
Senator BLACK. That is what it figures up when you divide the
pay roll by the number employed in each instance. It shows $12.75
a week in March 1933 as average and $16.21 in January 1935 as
average.
. You are giving weekly earnings?
Mr. IHic-Ei
Senator BLACK. If this is weekly pay roll and weekly employees?
In other words, 1 divided the 3,242,000 by 200,000 approximately,
and it gives $16.25.
Mr. RICuBERo. That is approximately what it would be.
Senator BLACK. The average weekly.*
Mr. RicHnEO. Yes.
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Senator BLACK. And back in 1933 it was $12.75. So there was an
increase in the average earnings in January 1935 over the average
earnings in March 1933 of that amount.
. Mr. RICHBERG. Very definitely an increase. I can give you that
figure exactly. Wage earners in 1932 was getting $14.94 a week on the
average. In November of that year, $12.70. The 1934 average is
$17.22, ant in December 1934 the average weekly wage is $16.43.
Senator BAILEY. Mr. Richberg, I wish to get this matter of boots
and shoes straight. Is this table submitted here the effect of the
increase of employment and ptiy rolls?
Mr. RICHBERG. That is correct.
Senator BAILEY. As I read it there, it was 186,000 in round numbers
in March 1933?
Mr. RICIIBERG. That is coz. ect.
Senator BAILEY. That went up to 213,000-the month is not designated.
Mr. RICEIBER,. You will see right next to it August.
Senator BAILEY. It is 190,000 in December 1934. That is a gain
of a little bit less than 4,000 employees, isn't it?
Mr. RICHBERG. Between those 2 months.
Senator BAILEY. That is from March 1933 to 1934.
Mr. RICHBERG. Yes.
Senator BAILEY. In January 1935, you have 9,000 more, which
makes it 13,000 as the gain in the number of employees.
Mr. RICHBERG. Yes.
Senator BAILEY. The gain in the pay rolls was about 1 million
dollars.
Mr. RICHBERG. That is correct.
Senator KING. Pardon me, Senator, I do not know whether I
understood you.
Senator BAILEY. I am speaking of boots and shoes.
Senator KING. But I find in a given month-I do not see what
month that is--Senator BAILEY (interposing). The month at the top is March
1933.
Senator KING. I find that in March the employment was 213,000.
Mr. RICHBERG. That is in August 1933.

Senator KING. And then in December 1934 it is only 190,000.
Senator BAILEY. It dropped back, you see, by 13,300 from the
high. I wish to compare that with the profits. I have here a
tabulation. In 1933, the profits in this industry were $12,254,000
and in 1934 the profits were $13,234,000. That is a $1,000,000 gain,
or 8 percent. Tile net worth, however, dropped from $176,000,000
to $166,000,000, so there is a loss of $10,000,000 in the net worth in
the same period, and the difference between the profit as compared
with the net worth appears to be the difference between 6.9 percent in
1933 and 8 percent in 1934, which is a gain of 1.1 percent, with a
loss in capital investment of $10,000,000. I just ask your reaction
about that.
Mr. RICHBERG. The prices for the finished goods, Senator, in this
particular industry have not fluctuated with the violence that has been
experienced in a good many others. The lowest level of prices has
been, at one time, about 21.5 percent below the 1929 level, and the
finished goods in 1933 and 1934 reported only about 7 percent below
the 1929 average. I do not know the factors that enter into that.
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Senator BAILEY. I was comparing the empJoyment with the profits,
There is again of 1.1 percent on the capital invested, notwithstanding the increase you have here of 13,000. Bat there is your loss in
your net worth of $10,800,000. Wouldn't you say that any gain that
had been made to the extent of 1.1 was offset by these other factors?
Mr. RicnBEn. I am not questioning the gain to the industry, but I
am pointing out that the effects upon the workers have been a substantial increase in the amount of earnings over the low period,
although the number employed has not increased so largely. This is
one of the industries in which we have not had a large addition in
employment, but you have had an improvement in the pay rollswhieh,
of course, is a very substantial improvement.
Senator BAILEY. I have here figures showing the loss of about
50 percent between 1933 and 1934 in the cotton mills, and the profit
on the capital invested in 1934 was only about 1q percent. Of course
it is the profit that employs the worker. You will agree with me on
that, will you not?
Mr. RICHBERG. I will agree with that if the industry is not making
a profit, it is not going to go forward and employ more people.
Senator BAILEY. You cannot pay wages out of capital. Our cotton
mills went away up and now they have gone away down.
Mr. RICHBERO. They have had a period, however, of better general
conditions than they have had for 10 years.
Senator BAILEY. I will say to you-I think you know it, and if
you do not, the cotton mills anticipated both the A. A. A. and the
N. R. A. ond worked night and day to produce goods in anticipation
of the rise in prices after the processing taxes were to have been in
effect, and after the N. R. A. also should have been in effect. They
were planning to sell goods after these acts went into effect and make
profits compared to the prices on the goods prior thereto. That accelerated :hem tremendously, and as I recall, the cotton index of
output in the manufacturing of cloth rose from a point of 2.86 compared with a low of very much lower than that. But it is now back.
Don't we have to reconcile a situation with facts like that?
MNr. RICHBERG. May I point out, Senator, and I would like to
point out to the rest of the committee, that that supports very
strongly the precise statement I was making the other day as to the
effects of N. R. A. upon employment prior to its going into effect.
It was very pronounced in the cotton industry.
Senator BAILEY. That was a, pronounced tendency in the recovery.
They went in early.
Mr. RICHBERG. They overstocked for a time being and had to have
u recession as a result.
Senator BAILEY. They sold the goods made prior to these increased
costs as if they were made under the increased costs and reaped a
profit, and you can see the condition, that there was a gain. There
was a difference between seven millions and three and a half.
.
Mr. RICHBERG. Yes.
Senator BAILEY. That was anticipation. That was an artificial
thing, and we cannot create those anticipations any more.

Mr. RICHBEcRI. Shall I continue with this list, Mr. Chairman?

The CHAIRMAN. All right, Mr. Richberg.
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I could go down this list, but it looks as if it will

take a long time, and if you wish me to do so, I will just pick out a
few of the major industries of particular interest.
We have just been speaking about cotton goods and textiles and I
would like to call attention to that industry, which is found on the
second page, where you find a rise from 307,000 persons employed, to
446,000 persons employed'.
Senator BAILEY. What industry is that?
Mr. RICHBERG. Cotton textiles. As a matter of fact, there was an
immediate rise following the adoption of the code, of approximately
146,000 persons employed. This also shows an increase of the pay
rolls from $2,787,000 to $5,787,000.
Senator GORE. In what period?
Mr. RIcImBEnO. Over a period of substantially less than a year.
From March 1933 to April 1934. At the present time, in January
1935, notwithstanding the conditions referred to recently by Senator
Bailey, you do find the employment still holding up as high as 416,000
with pay rolls at $5,525,000.
Senator BAILEY. Now Mr. Richbrg, let me ask you a question.
We know, I think, that at the present time the cotton mills are not
making money and are not selling goods. That is-the information that
comes to the Members of Congress. How long can we hope to be
paying this 416,000 of employees, which is a gain of 109,000? How
long can you hope to hold it if the cotton mills are not making money?
Mr. RTcqHnrG. Well, Senator, all I can do is to point out the
continuing rise and fall which occurs in all of these large industries,
owing to overstocking, and then a decline of your market, and then a
revival of your market. We have been through precisely the same
thing in almost every large industry. Of course it is obvious in the
automobile industry. It occurs continuously in the iron and steel
industry. It occurs in the cotton-textile industry.
Senator BAILEY. There are 30,000 less workers now in January
1935 than there were in April 1934. That is a loss of 30,000 in employmen t within 10 months.
Senator BLACK. Where do you get that figure?
Senator BAILEY. On the second page of the sheet which is supplied
to us, and under the title of Cotton Goods Textile Industry.
Mr. RICHBERG. What we have retained under the code is the point
I wanted to make. You have retained some control of this situation,
so that when you reach a period of overstocking, instead of having a
demoralization of price cutting and wage cutting and a sloughing
down into an industrial depression in that industry, and then a new
rise and restoration of the prices'and wages, all of which is greatly
disturbing to the industry and to the employees, you do have a
cushioning all through this industry of these cycles.
Senator BAILEY. What is it that we may do by legislative action
if we undertake to rewrite the N. R. A., that will arrest this downward
tendency in employment?
Mr. lIcH3ERC. As a matter of fact, this downward tendency of
employment is inevitable in any industry in the cycles when it overproduces, and simply has to wait for a new market. I do not think
you can possibly avoid that; but we can cushion that, as we are doing
now under the N. R. A. codes-cushion the shock to the industry,
and particularly to leveling employment, as is being done under the
present code.
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Of course, you are familiar with the fact that there is a very strong
effort in the industry, as an industry, to regulate its production when
they find it is getting out of line, and to hold down that production so
that you simply do not pile up stocks that cannot be absorbed in the
market.
Senator BAILEY. I think that industry realizes that probably more
keenly than any other industry in America.
Mr. RIcHBFRG. I think it did; and it has gotten itself together with

a great many discordant units to work out a program which, while not
perfect, has had a great deal of success; and there I think you will
find that the testimony from the cotton textile industry, as a whole,
is that they would not know how to get on without their codewithout the ability to carry forward the codification of this industrywith the conditions that they have been able to build up and take
advantage of.
We faced in this industry the most difficult type of conditions-exceedingly low-wage conditions, conditions of sectional rivalry and
sectional differences in living conditions, and methods of operation;
and yet, by the cooperation developed between the employers in the
industry and by the aid of cooperation with the Government, they have
tided over the tremendous difficulties of this industry with only the
break-up of one very bad strike situation, which I believe lasted about
30 days.
We have at work in this industry, not only from the standpoint of
the industry itself but the standpoint of Government, all of the
planning agencies which can be developed to try to produce a stabilization of the conditions in that industry and to protect profitable
operation of big and little enterprises and steady employment of
labor. We have at the present time these reports which have been
brought in from these different phases of the problem-the Federal
Trade Commission report on the entire industry, a most comprehensive report; the Labor Statistics report on labor conditions; and
the textile planning committee is now working on that matter in the
N. R. A. I think here is a very strong example of the first code. It
was an experimental advance, you might say, into an unknown
field. In many ways it set the pace-it provided the form of the
codes.
Senator BAILEY. But still we have, with respect to this, a loss of
30,000 in employment since April 1934, and we are now at the point
of 416,000; and we know that mills are closing down, we know that
they are overstocked and employing their labor at the expense of
capital. What is the prospect for arresting that downward tendency?
Senator BLAcK. May I ask you a question? I cannot tell whether
that is 418,000 or 446,000.
Mr. RICHBERG. That Is 446,000.
Senator BLACK. It is poorly printed on my copy.
Senator METCALF. Mr. Richberg, in the last 30 days there has
been about 2,000 hands dropped out of work in Rhode Island on
account of the mills closing. What is the reason for that?
Mr. RICHBEG. I cannot tell in that particular situation, except
the statement which Senator Bailey made, which I believe is a reflection of the general condition, and that is that textiles have been
constantly in the situation of getting overstocked and having to drop
off employment and"closing for a time until they could pick up.
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Instead of just shutting down mills, what they have been trying to
do is to reduce their total production equitably throughout the industry so as to save the situation instead of hitting it hard in certain
communities.
You have an example of the effect of the unfortunate way of handling the situation where you have to close down a mill entirely.
I wap t to point out that this high figure of April 1934, Mr. Henderson tells me, was brought about by strike anticipation, and there was
a heavy production at the time and an increase of employment to,
meet that situation. In other words, you had a rather unusual peak.
How to iron out all the fluctuations in an industry of this character,
with its vast number of small concerns and preserving the independent competitive attitude, I do not think that you can possibly assume
that you can arrive at anything resembling a 90-percent perfection
in accomplishing that problem, but if you do 75 percent of the job, that
is something.
Senator IETCALF. Hasn't there been a large increase of importations? Have not tne Japanese sent in a great many goods?
Mr. RicnBERo. Mr. Henderson tells me that in January of this
year, importations are higher than the total of 934 from Japan.
In other words, there is a definite influx tuere of competitive goods.
Senator LONERGAN. The last figures I saw on our foreign trade,
starting in 1929, and I think up to 1933, we had a drop of about
75 percent of our manufactured products, and the products of oui
farms. Isn't that loss of foreign trade largely responsible, or at least
in part responsible for this lack of employment?
de is
Mr. RICrIsERG. Of course, Senator, t0; loss, of our foreign trn.
just that much out of our productive possibilities. That is quite
obvious.
Senator LONERGAN. And is not this a fact, that the factories in this
country operating in normal times on supplying the needs of this
Nation could supply all of them in 7 months and 2 weeks?
Mr. RJCIIBEIIO. That depends entirely again on what you regard
as the needs of the country.
Senator LONERGAN. Based on experience.
Mr. Riciwno. That is also based on the assumption that we have
consumed all that we ought to or could consume. I am not at all
sure that the families of this country have yet absorbed the amount
of production or have come anywhere near to what they could
absorb if they had the purchasing power.
Senator LONERGAN. I agree with you there.
Mr. RICHBERG. I think we can still absorb a great deal. And also,
this is what has developed in the course of the last 20 or 30 years, and
continuing in development over man years, and that is the rise of
new industries and new forms of employment. The figures, which I
cannot give at the moment but as to the number of persons employed
in the so-called "service industries" within the last 10 years, are
quite extraordinary; in other words what has happened is a shift of
people from pure primary production of consumable goods into all
forms of new services which affect the lives of the people, which as a
matter of fact do give employment to a vast number of new people.
Of course, all of the employment in the automobile industry and the
byproducts is something absolutely new within approximately 20,
years; and you can go then through the entire scale of tnckngg,
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automobiling, motor stations, through the filling stations and garages;
and you have a whole line of employments taking care of several
millions of persons which we did not have 20 years ago.
Senator LONEGAN. What is the differential given to a southern
cotton manufacturer over a New England cotton manufacturer?
Senator KING. While that is being ascertained, may I sayMr. RICHBERG (interposing). I thought it was a $1 a week, but I
would not want to say with assurance.

Senator

METCALF.

Isn't it $2.56?

Senator KING. We started out to have automobiles for everybody.
Every baby in the United States has not an automobile vet,'so the
demand of the public has not been supplied yet. That is an illustration of many of the trades and industries, The demands are increasing. I do not know whether we will ever get to the limit of demands
and aspirations of the people for new things and new goods.
Senator LONERGAN, But we must find the purchasing power.
Senator GERRY. Mr. Richberg did not answer that question.
Mr. RiCHBERG. On the differential?
Senator GERRY. Yes.
Mr. RIcHBFRo. I understand that the differential which existed
prior to the code has been very distinctly decreased under the code.
I thought that the differential amounted in the fundamental minimum to a $1 a week. I will have to get you the exact figures because I may be entirely wrong on certain bases of that. I will have
to check on that.
The CHAIRMAN. Please supply that.
Mr. RICEBERG. Yes. There is a differential.
The CHAIRMAN. Before we adjourn, I want to ask you about this
retail trade on pages 3 and 4. It seems that the employment there
is quite large. Would that come within the suggestion that you
made of elimination, because of intrastate character?
Mr. RIcHuERG. I do not think, Senator, that You can safely eliminate the direct outlets for interstate commerce m the consideration
of the factors which substantially affect interstate commerce. I think
that we do this very properly: I think we can distinguish between
those retail outlets which have a substantial effect on interstate commerce and those which do not. Such an effort has been made under
the coder to distinguish between the small retail enterprises in small
communities, the local store. On the other hand, when you face the
amount of interstate commerce that is now directly interrelated with
the retail trade, of which the chain store is a strong example, it is
pretty difficult to avoid the conclusion that you cannot have an adequate regulation of interstate commerce conditions and protect those
conditions if you do not protect the conditions of the outlet of the
interstate commerce on the whole. As a matter of fact, the retailtrade groups, if I may be bold enough to say so, I think you will
find are about as strongly supporting the necessity and the' wisdom
and the advantage of code regulations as any groups in' this country.
That does not mean that every little storekeeper feels that way, but
I am speaking of the retail groups as a whole, as they have been
organized and have presented their views, and that represents a great
mass of small enterprises.
I would like to go into that because I would like to report to you,
when the committee has the opportunity, the exact effects upon the
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general retail trade and upon retail drugs of the code operation in its
road aspects. I think it is very significant of the benefits that are
possible under the act.
The CHAIRMAN. We will go into that tomorrow.
I would like to say to the committee that it was hoped that we would
have an executive session this morning, but we have proceeded so
late that it is impossible, and I wish that the committee would meet
at 2 o'clock in the committee room of the District of Columbia in the
Capitol, so that we may discuss certain matters in executive session.
(Whereupon at 11:50 a. m,, the committee adjourned as noted.)

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
WEDNESDAY, MARCH 13, 1935

UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met, pursuant to adjournment, at 10:05 a. m., in
the Finance Committee room, Senate Office Building, Senator Pat
Harrison (chairman) presiding.
Is r":'n (cbhlirmaln), King, George, Walsh,
Present: Senator
Barkley, Connally Gore, Costigan, Clark, Black, Gerry, Keyes,
La Follette, Metcalf, and Cppcr.
Also present: Senator Patrick A. McCarraii; Mr. Blackwell Smith,
acting general counsel, National Recovery Administration; Mr. Loon
Henderson, economic advisor, National Recovery Administration.
The CHAIRMAN. The co.nwmttee will com' to order. We will
continue with Mr. Richberg.
Mr. Richberg, if you will proceed iow and finish this analysis that
you wanted to make, please.
STATEMENT OF DONALD R, RICHBERG-Resumed
Mr. RICHBERG. Mr. Choirn.,., we were discussing at the close of
yesterday's hearing, I believe, the cotton textile code.
The CIIAIRTMAN. I thoilght we had gotten to the retail trade,
Mr. RICEBEEG. If I may su,,gest, Mr. Chairman, so as to keep the
matter clear, I would like to go back to one or two of the previous
codes and then forward to that.
The CHAIRMAN. All right.
Mr. RICHBERG. The (ode in the list following the cotton textile
code, to which I would like to refer briefly, is the electrical manufacturing, excluding radios.
It appears from the tabulation that there was an employment of
109,600 in March 1933, with a pay roll of $1,663,000; that that had
increased by June 1934 to 171,600, which has been substantially
sustained to this date.
Also, the pay rolls have increased in a greater proportion than the
employment, as shown by a top pay roll of January 1935 of $3 533 000.
I might point out in connection with that code a sample o the
sort of question that has arisen under the codes and created a great deal
of discussion, which proved to be an altogether empty one. There
were very vigorous charges of an alleged monopolistic character in
connection with that cohe. It happened to be one investigated by
the so-called "Darrow Board", and the board found in its report,
which was far from friendly to the N. R. A., just what we had been
11i782--35-rT 1--9
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pointing out right along, and that was that the complaints of the socalled "independents" were not directed against anything in the code
whatsoever, but were directed at a monopoly of certain lamps--electric
light bulbs-which was a monopoly sanctioned under the patent laws
and had nothing whatsoever to do with the N. R. A. or the antitrust
laws and could not be affected by them.
I have raised that point because that occurs frequently in the
industrial set-up.
The CHAIRMAN. Did the Darrow report give both sides of that
controversy?
Mr, RIcHamw. It referred to the controversy and found that the
chief cause of the complaint was based upon the effect of the patent
monopoly.
I simply turn aside at this one industry, because it recurs over and
over again, because complaints of monopoly power are raised by
independent or smaller groups when the monopolies are primarily
based upon patents, and it has been presently clear to those who participated in the N. It. A. administration thi t either we should accept
the fact of the effects of the results of a patent monopoly and their
effect upon business, or we should proceed to deal with the question of
the patent laws; but it is not fair to ascribe all of the difficulties resulting from control of business through patent monopolies and patent
pools to the N. R. A. which has nothing to do with them, and can do
nothing about them, and it will (1o nothing to relieve that charge of
monopoly to have the antitrust laws enforced morning, noon, and
night. It hts its source in the patent laws.
Tlhe CHAIRMAN. Is it your observation that the independents in tlit
industry would like to see this law expire on June 16?
Mr. RicnBnsae. As far as I know, the complaint about it--it was a
rather minor group. I do not think that it represents but a very
small fraction of that industry, and the actual operation of the code
has been improved considerably from time to time. It has been a
very helpful code in many ways to the industry. I think on the whole
the'industry is for it.
May I say in that connection, Mr. Chairman, I think it is very
much worth while to bring out at the present minute, because the
members of the committee may not appreciate the one-sided view
that they may be getting at the present nioment. I have had repeated
requests by various means of communication, letters and telephones,
and so forth, in the last few weeks, for bringing to this committee
the sentiments of an overwhelming majority of the men engaged in
industry and labor, in favor, in fact, I might almost say truculently
insisting upon the maintenance of the codes and the N. R. A.
Those voices have not been heard simply because the opportunity
has not yet been presented. It was understood that the committee
was starting on the investigation of certain charges and that we were
expected to present the views of the N. R. A. on that matter. It was
not regarded as necessary for the great bulk of American business to
come forward and meet particular charges of a 5 or 10 percent group
in the entire group.
The CHAIRMAN. Mr. Richberg, is there any way, and if there is,
vhich in your opinion is the best way to ascertain from these various
industries in which these codes have been placed, as to what their
opinion is for the extension of the N. it. A. or for its extinction.
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ICHB'Rito. I would like to present that )ery frankly to you,

becaiso this lis been tle problem thOt,has arisen in
Mr'. (hlitirniiiii,
the last week, 2is far as 1 am concerned. The code authorities have
been insistent that they should be heard, and that thtir voice should
industry.
be heard in this situation n as represenIing great bulks of'

It seemed to me that if the code authorities were too insistent upon
their position, the q question might arise as to whether they were groups

of people particularly interested in maintaining a trade association.
As a matter of fact, these code authorities represent the great mass of

They can speak autlhoritatively, and the trade
the industry engaged.
"I','.ociaiion rel)resenta tives can, and if you desire, the representatives

of these industries themselves will come here in battalions to tell this
committee what they think about the N, R. A.
The CHAirmAN. 1 do not know how the other members of the committee feel about it, but I do not want to see battalions come here.
I am just looking for a simpler way of ascertaining the sentiment.
;na. That is the reason, Mr. Chairman, that I have
Mr. Ricit
rather discouraged these code authorities, There was a large meeting
the other day of these code authorities held, and they wanted to come

before the committee. It seemed to me that the committee might
have the feeling that we were organizing or desirous of organizing a
march on the committee to show this attitude of these authorities.
Whatever way that you desire, that presentation can be made, but
I want to point olit at this moment to the committee that the most
diverse elements in our industrial life have all agreed, and within the
!nstfew months, or even in he lst few weeks, upon the absolute
necessity of an extension of the N. R. A.

I have her, a brief list, but I want to call Your attention to the fict

that the ('1lion ber of commerce, which certainly represents ene faction
favor of
of business, by a vote of 1,495 to 419, has gone on record iin

new N. R.A.legislation.
On the other side, the American Federation of Labor has gone on
record completely and unanimously in favor of the absolute necessity
of the extension of N. R.A.
The CHAIRAN. When was this referendum taken by the United
States Chamber of Commerce?
it was made to rue in a letter dated
Mr. RIcHMna. The report oni
December 28, 1934. The referendum was concluded, I believe--it is
dated November.
In addition to that, the Business and Advisory Planning Council,
which was organized under the Department of Commerce, is almost
unanimously on record to the same effect of the absolute necessity of
an extension of N. It. A., and they are ready to appear at any tine, as
are these other bodies.
I am not, the representative of these various groups. I can only
speak from an administration standpoint, and what I have endeavored
to do, Mr. Chairman, was to try to present as impartially as I could to
you, a picture of the diverse views on the subject of this legislation,
and not come as an advocate of a particular point of view, but these
groups are groups of advocates and they represent the entire structure
of American business, industry and consumer.
The CHAIRMAN. We will try to find out the sentiment of industry,
all of them, as far as possible. Will you finish up your analysis of
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those, and then Senator King is desirous of asking you a series of

questions?
Senator

KING.
The CHAIRMAN,

Perhaps not today.
We want to get through with Mr. Richberg if we

can.
Senator KING. I have not had the time to read his testimony yet.
The CHAIRMAN. We can bring him back at any time that any member of the committee desires.
Mr. RrcHmvG. The next large industry to which 1 want to direct
attention is one of peculiar importance iandinterest in connection
with the N. R. A. codes, and that is the iron and steel industry.
I want to state very briefly the problem which was involved in the
presentation of the iron and steel code, and this matter is so thorougbly misunderstood in its complexities and has been so completely misrepresented, even on the floor of the Senate, within recent
days, that I think it worth while to state what the actual situation
was.
When the code was presented, there was in effect throughout the
iron and steel industry a multiple basing-point system of fixing prices.
The statement has been repeatedly made, untruthfully, that that
was developed under the code. The code had nothing whatsoever
to do with developing such a system. The multiple basing-point
system for fixinf prices; that is, for quoting prices, developed out of
the so-called " ittsburgh-plus decision" which prohibited the fixing
of prices on a single basing point.
Senator KING. Do you refer to the decision of 1925 or 1926?
Mr. RicBiEItG. It was earlier than that; 1924. Following that,
the multiple basing-point system developed in the industry, and
there was no attack upon it, right or wrong, from the Federal Government during this entire development.
When the code was presented, the code presented nothing except
the existing system. It did not present a new monopolistic basingpoint system, or anything of the sort. It presented merely the existing system of quoting prices which was being carried on by voluntary
agreements, and the code was presented as a voluntary agreement of
those presenting the code, and has never been enforced except as the
voluntary agreement.
The only question legally arising then was whether this voluntary
agreement was lawful. If it was a monopolistic practice, our sanctioning it under the code would not make it lawful.
Those who represented the industry claimed that it was a legal

and valid agreement. We left them to the proposition that they had
to sustain that, but that in practical experience, we would endeavor
to see how it operated. Meanwhile, they operated to that extent
at their peril.
As a matter of fact, after the code was adopted and investigation was
undertaken by the Federal Trade Commission, a report was made
upon the system.
Senator KING. Was that the report to the President?
Mr. RICHBERG. Yes.
Senator KING. You have not made your report yet to the President?
Mr. RICHBERG. Pardon me, Senator. I was referring to an earlier
report. I may say in this connection that there are two reports
which are now in process of being issued and will be issued by Friday,
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I believe; one by the Federal Trade Commission and one by the
National Recovery Administration, on the basing-point system, so
that we will have a thorough ventilation of that question as an
economic and legal problem.
Senator KING,. Are those the reports which were to have been filed
with the President at a (late prior to this?
Mr. RICHBEUG. I do not know when the (late was, Senator. They
have been in preparation-yes, it is quite right; December 1st.
Senator KING. And the Federal Trade Commission filed its report,
but you did not?
Mr. RICHBERG. We had a report prepared also, Senator, but the
reports had different points of view, and the President asked to have
the parties exchange their views before they filed their final reports.
The Federal Trade Commission and the N. R. A. have been exchanging their views, and, as a matter of fact, they have not reconciled
certain differences between them, as far as I know, to any particular
extent, and the reports therefore will present two different points of
view, but on that problem, that is an economic and legal problem and
a very complex and difficult one, and not the simple problem that those
who simply denounce it without knowing anything about it would
have you believe.
It is a very complicated problem. I amnnot expressing any opinion
on the wisdom or the validity for that particular system, but I want
to point this out, that this was the choice presented to the N. R. A.
when the steel code was presented. Under that code it was perfectly
clear that we were going to put thousands and thousands of people to
work at higher wages if we could get the code adopted. Under the
code we were not changing the system practiced in the steel industry
at all. If that practice was monopolistic in character, putting it in a
code did not validate it. The law could still be enforced.
As a matter of fact, one of the complaints of the steel industry was
that after the adoption and approval of the code, other depart6ients
of the Government did go right ahead investigating the validity of
the practice, which was as a matter of fact their right, anid thait is
their right under the present law.
But with that background, I want to point out to you the positive
benefits, and then I woul like to ask if there is a single man in this
committee or the Congress of the United States, wao, faced with the
proposition of putting 75,000 people to work at better wages, would
have refused to take the steps necessary for that purpose, merely
because lie wtinted to have fought out right then and there whether
the system that had been in operation for 10 years was monopolistic
or not.

That is what I referred to the other day wnen I said that there was
an academic question, because we could not settle it except by long
years of lifgation, but the one tMing we could do ias to see tOat
thousands of men were put to work. And this is the result in the iron
and steel industry.
Senator BARKLEY. Where does tbat appear on thiq report?
Mr. RxCnBEG. On the fourth page at the bottom.

March 1933,

229,000 men, with a wage monthly, an average monthly pay roll, of
$13,690,000.
June 1934, 400,000 men employed, with an average monthly pay
roll of $42,000,000; and at the present time you will see there are
351,000, with an average monthly pay roll of $34,000,000,
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Part of that increase arises from increased business, but that is
only
of the increase.
Thea part
extraordinary
thing that was done, and this is the industry
which has given the most complete demonstration of what could be
done, the extraordinary thing that was done was that despite a decline
in business, that the number employed were held on the pay rolls,
and their wages increased, and there is not an industry in the country
that'can present a better record of what has been accomplished and
what could be accomplished under this law, than the iron and steel
industry, because, as a matter of fact, the industry was so integrated
and so organized in a group of a limited number of concerns, that the
industry could operate as a whole and police as a whole their operations
and make their competitors live up to these requireimnts in regard
to wages and hours, so that we have practically 100-percent compliance in this industry.
Now, it. is perfectly true, and the question can be raised as to whether
when you have such a basis of cooperation in an industry, it may be
taken advantage of and used as a basis of agreements of a monopolistic
character or price-fixing agreements, and it is perfectly obvious by
anyone who studies the records of the steel industry that the prices
have been more or less artificially controlled in that industry by some
means or other, but the point I would make to the committee is that
there is nothing in the code that authorized such control. The code
provides for a competitive system.
"There are advantages under the basing-point system which may be
regarded as artificial advantages, because of the fixing of prices at the
basing points. But one reason for the insistence throughout the
industry, big and little, upon the maintenance of those artificial
advantages is that the entire industry and all of its satellite industries
have grown up under that system of price-fixing, and it would involve
tremendous dislocation of industrial operations and wide-spread
unemployment in one place, taken up by new employment in another,
to suddenly change that pricing system, which, as I say, is a perfectly
sound reason as far as the industry is concerned, regardless of monopolistic effects, for insisting upon the maintenance of the system.
But what I wanted to point out to the committee, which is nmost
important here, is the fact that in the first place that by this operation
it was possible to do one of the most remarkable industrial jobs of
coordination that has ever been done in this country, and that is,
that from the time the code went into effect down to date it obtained
a maximum of employment, and at the same time it elevated the wages
enough so that the individual workmen did not stiffer. The individual
workman gained greatly in his weekly earnings, employment as a
whole in the industry gained enormously, and purchasing power
gained enormously as has been here shown.
Take the other'side of the picture, I saw the statement the other
(lay, not having the exact quotation I won't make anybody responsible for it, but I understood it was made even on the floor of the Senate,
that the code permitted price increases to the extent of even 800 percent, That is the sort of exaggeration of trifles, which does not indicate a very sound consideration or a mature judgment on the facts of
the industry.
The price increase in the steel industry can be stated in very simple
terms. In 1929 the average per gross ton of finished steel was
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$51.45.
At no time since has it been below the April 1933 level,
$41.96. After going up to $49.77 in May 1934, prices settled down to
a level of $47.50 during the last 6 months.
In other words, price increases in the steel industry from the low of
1933 has been the enormous amount of-you will pardon my using the
word "enormous" with sarcasm, because I do not want to have it
misunderstood in the record--from the amount of $41.96 to $47.50.
That is the total of the average price increase from a depression
low, end it has not yet come within speaking distance of the price ,)f
$51.45 prevailing in 1929.
Against that, on the other side of the picture, is the rise of pay rolls
from the low of $13,000,000 to $42,000,000 a month, and from the wage
standpoint, as to increase in wages, from the low of $11.52 to the
present level of $19.12 a week. That is weekly earnings.
Senator WALSH. What has been the increase in the volume of business?
Mr. RICHBERG. The increase in the volume of business has been a
fluctuating one. It went down to a low in the 20's, I think as low as
26 or 27 percent. It has gone up almost as high as 60 percent, and
now is down somewhere in the 40's, as I remember.
Senator WALSH. What has been the fluctuation since the code was
adopted?
Mr. RicHBERG. Since the N. R. A. code there was at first a distinct
advance in production at the time the code went into effect. Coincident with the other businesses, there was a rise in steel production in
anticipation partly of the increased prices. Then that rise fell off
in the winter of 1933. There was another strong rise that carried
through to July of 1934, falling again seasonally more or less at the
end of 1934 and starting to rise again in the last 6 months of 1934.
Senator WALSH. How much? What has been the fluctuation5 or 10 or 15 percent?
Mfr. Rictunioa. The fluctuation has been about from 27 percent,
from as low as that to as much as 65 percent of ingot capacity.
Senator WALSH. You mean in increased volume of business?
Mr. Ricimkio. Yes. That is a supposed percentage of capacity.
Senator BARKLEY. That is of production?
Mr. RICHIJERG. Yes.
Senator BAR.KLEY. It does not necessarily mean volume of business,
but it might be supposed to be that.
Mr. RICHBERG. Presumably that business is absorbed and it
means production at the time.
Senator LA FOLLETTE. Mr, Richberg, coming back to this statement that you made concerning the difference of opinion between the
Federal Trade Commission and the N. R. A. on the basing-point
system, could you tell the committee whether or not it was the
position of the Federal Trade Commission that the basing-point
system which you stated was in effect for 10 years prior to the code,
was illegal under the decisions of the court and the existing law?
Mr. R mHBER
. Substantially, I think that was the position of the
Federal Trade Commission. I think that has been their position,
that it was illegal under the decisions of the courts, and in consistency
with the previous rulings of the Federal Trade Commission.
Senator LA FOLLETTE. I was under the impression that some of
those connected with the Federal Trade Commission were of the
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opinion that they had to have an amendment of the existing law, but
*?

I may have been misinformed. •
Mr, RICHBERG. I am not sure as to the differences of opinion in
that matter. I will state the fact that it is wholly a reasoning on

implication. That which is involved in the basing-point system has
not been passed upon. As a matter of fact, there are two decisions

*

of the Supreme Court passing upon trade associations involving
basink-point systems, in which the Supreme Court has specifically
held that they were not monopolistic, not passing upon the basing
point itself, but holding that an association operating under a basingpoint system was not monopolistic.
It leaves the question very much in doubt. There is all the difference iii the world between a multiple basing point and a single basingpoint system. Of course, you can expand a multiple basing-point
system to the point where it is a basing point at every mill and nothing
more than an f. o. b. pricing method. On the other hand, you can
allocate your basing point system to a limited area which has been
substantially the position taken, in substance, by the N. R. A. as the
most desirable position, sud that is to hhve a basing point of plants
within a radius of perhaps 50 miles or so for convenience and use in
the trade and aid in quoting prices. There are thousands of prices
involved in the use of steel products, and that is a matter of great
benefit, as far as the whole industry is concerned, if you could have
that type of area basing point.
If you have adequate area basing points, I frankly cannot understand myself any basis upon which anyone could claim that there
was anything monopolistic or artificial or unfair in such a system.
It would simply be an improvement of an ordinary f. o. b. mill price
basing system.
Between those two possibilities and the present system, there is
vast ground for argument as to what is simply an economic question
from a business standpoint, or whether there is any legal question
involved in it at all.
It is a very difficult question to go into, and it requires a highly
technical knowledge of the business to understand the effects of the
basing point, because they produce competitive areas in a way which
can only be understood by those who have studied very carefully the
effect of the basing-point'price quotation.
Senator LA FOLLETTE, For the moment I was not so much interested in the economic arguments pro and con as I was to ascertain
just what the difference of opinion was between the Federal Trade
Commission on the one hand and the N. R. A. administration on the
other as to the effect of existing law and the decisions upon this practice in the steel industry.
Mr. RICBERG. As I say, these reports are coming out this week,
and I only want to say this, that I do not want to unfairly advance a
summarized idea, but I van oI)ly say, to the committee that from the
standpoint of the N. R. A., there is both involved a very difficult
legal and economic )robleni, that on the side of the economic problem
the N. R. A. opinion has been that a better system from the view of
fundamental economics could be devised and an improved basingpoint system could be devised, that such a system would be undoubtedly legal. That as to the present situation, there is a serious question
as to whether the system is not entirely legal, which is, of course, the
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contention of those who have been openly operating it for years and
are perfectly willing to submit the question to the courts.
The Federal Trade Commission,I think, takes a stronger position
in favor of its contention that the basig-point system is itself an
extension of the illegality of the original Pittsburgh-plus system.
Senator LA FOLLETTE. I would suggest the advisability of this
committee obtaining copies of those two reports when they are published.
Mr. RICHBERG. We will see that they are available to the committee immediately.
Senator BARKLEY. This has nothing to do with the steel industry,
but while you are on the Pittsburgh-plus proposition, I would like
to ask you if what I have heard in the automobile industry is true.
We all know that every man who purchases an automobile purchases it at a certain pric,9 1. o. b. Detroit, or wherever it is made,
which includes the charge which would accrue for an actual shipment
of the car by freight to the point of purchase, but as a matter of fact
these automobiles are carried all over the country by truck loads at
an infinitely lower cost than would be charged by freight, so that the
purchaser is paying for the car as if it were carried by freight. Do
you know whether that is true or not?
Mr. RICHBERG. That is true, and also this which is true, Senator,
and that is that the cars are assembled or have been under previous
practice, which I assume is still going on, at other points, but the
charge regardless is made f. o. b. Detroit plus freight.
Senator BARKLEY. So that the purchaser of a car is being overcharged for the cost of transportation?
Mr. RICHBERG. The purchaser of the car is being charged in many
instances the same "artificial freight ", so-called, that has been charged
in effect against the basing-point system.
Senator BARKLEY. That is why I asked it in that connection. It
seems to me it is an evil practice that ought to be stopped.
Mr. RICHBERG. I have heard this statement made in several instances where it involved business operations and the choice is really
whether the industry is in the business of selling transportation or
goods. If they are selling transportation, they are making a profit
out of it, if they get a cheaper form of transportation. It has been a
method of meeting a business situation which has in it certain advantages for the business man. How far this advantage goes to the consumer, I think it is rather difficult to say.
Senator BARKLEY. In other words, Jones is paying the freight but
the railroad is not gebting it?
Mr. RICHBERG. That is right.
Senator KING. If you had a plant for the manufacture of automobiles on the Potomac River here in Washington and you wanted to
sell and did sell your cars, a number of them, down at the mouth of
the Potomac, and sent them down on a boat or a barge where the
freight was very small, you would charge the entire freight as that was
fixed by the railroad, wouldn't you?
Mr. RICHBERG. I understand that is the way that is made.
Senator KING. By the way, isn't it a fact that coming back to the
action of the Federal Trade Commission, that it prosecuted a case in
the courts, and in 1924 a decision was rendered by the courts enjoining the Pittsburgh plus?
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Mr. RICHBERG, That is correct.
Senator KING. And since the N. R. A. has been operating, they
ignored that decision?
Mr. RICHBERG. Oh, no, Senator. That is just-exactly what is not
so. The decision was made in 1924 the decision was operative from
then on against Pittsburgh plus, the multiple basing-point system
immediately developed in 1924, had been in operation 10 years before

the N. R. A., has never been the subject of action by the Federal
Trade Commission in all of these 10 years, and it was precisely the
system which was written into the code.
Senator KING. Isn't it a fact that the decision of 1924 practically
governs what you call multiple basing points as well as the Pittsburgh?
Mr. RICHBERa. Very frankly, Senator-

Senator KING (interposing). The spirit and tie letter of the
decision.
Mr. RICHBERG. It does not govern it; no. Because it could not.
In other words, your multiple basing-point system, as I was pointing
out, carried out to the point of having a basing point at every plant,
would be perfectly within the law, and certainly would not be prohibited by the Pittsburgh-plus. The Pittsburgh-plus specifically
provided a prohibition against that type of basing point which was
there put in operation. It is perfectly true that you can carry the
logic of that out into the present multiple basing point system and
say that under the same logic that this system should be held illegal,
but you cannot say as a mathematical matter because of the Pittsburgh-plus decision, that this multiple basing point system is illegal.
The answer is that the attorneys for the steel corporations, who have
spent more or less their lives on the question have insisted on advising
their clients for 10 years that they could go ahead with this system
with perfect legality.
I do not accept their system, I am not endorsing it, but I am simply
stating that there is a legal issue on which these men have been perfectly willing to advise their clients, and the system has been openly
carried on for 10 years. It is absolutely open; there is nothing concealed or secret about it.
Senator KING. Under the basing system as it is applied by the
N. R. A. and by the steel companies, a person who was manufacturing
steel parts at Duluth, we will say, would be compelled, that not being
a basing point, to charge his neighbor who bought some of his parts,
the same price, including the freight from the next basing point, which
might be Chicago or might be Cleveland Ohio
Mr. RiCHBERG. He would be required
is correct.to charge what he quoted

at the nearest basing point, that
Senator KING. It might be a hundred miles or five hundred miles
away?
Mr. RICHBERG. That is perfectly correct. That is one of the
artificialities. What we have been endeavoring to do under a code,
and this has been done, and 1 can give you a list of the increase, we
said that wherever we found an artificial situation and an economic
injustice by virtue of the lack of a basing point, we have insisted that
a basing point should be added. A great many basing points have
been added during the amendments of the code accordingly, improving
the operation of the code.
Against that, the code also provides for the allowance of the transportation charges to permit, for example, the elimination of these
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artificial transportation charges in many instances, and we have been
insisting that where there was an unfair transportation charge, that
complaints should be made, for an allowance in the transportation
charge in many instances. For example, the automobile industry, a
large consumer of steel, insisted upon having allowances made in
transportation charges to Detroit, and in the interest of a competitive
situation, to bring the plants at distance from Detroit into competition
with the plants nearer, those allowances are made.
Senator GEORGE. Mr. Richberg, may I ask you this question? It
is somewhat afield from the present subject. In fixing differentials
between various sections of the country, has the N. R. A. taken into
account the marketing cost of the finished product?
Mr. RICEBERo. The marketing cost?
Senator GEORGE. Yes; the cost of marketing. Has that been an
element at all?
Mr. RICHBERO. Let me make clear that the only place where the'
N. R. A. has had anything to do with fixing a differential affecting
price would be in a cost accounting to protect against the destructive
price cutting. We have not established prices, as far as the N. R. A.
is concerned, for which products should be sold.
Senator GEORGE. In fixing wages.
Mr. RICHHERO. Differentials have been raised as to different conditions in different parts of the country. There is a very common

misunderstanding. There is almost no price fixing, either authorized
or carried on under thu N. R. A. codes. There is price fixing by
private illegal agreements, which may be going on in various industries with which we hove nothing to do and do not protect in the
slightest degree, but outside of lumber, oil, and coal, there are practicallyMr. HENDERSON. There were several emergencies, and in one of
those in the cast-iron soil pipe, we did take into account the marketi"

cost for a 3-month period.

That enters into another exception. We have
not bad a price-fixing arrangement except in these three codes,
lumber, coal, and oil, in which there has been an effort to regulate
prices of a natural resource because of the complete disorganization
of the conditions in those industries. That has been abandoned in
lumber, leaving only coal, which is regulated only by voluntary
associations engaged in the sharpest form of competition in the market. But they do not regulate the price there. The Supreme Court
of the United States has held, in that particular instance, that that is
not price regulation, because they are in a competitive market.
That leaves practically only the oil situation, in which so far as I
know up to date there is still nothing in the nature of price regulations, being largely the effort of the oil administration to control
through production control.
The activities of the N. R. A. in relation to prices has been only in
endeavoring to stop destructive price cutting, end when an emergency
was declared and found necessary for the protection of the wage conV1'. RIrcniG.

ditions and the market conditions in a particular industry for a short

time.
Mr. Henderson has called my attention to the fact that in the
cast-iron soil pipe, in the face of an emergency, certain base prices
were fixed. Am I correct about that, Mr. Henderson? Merely for
an emergency.
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Mr. HENDERSON. Yes.
Mr. RICHBERG. And those prices were to take into consideration
those various differentials. But it was only for an emergency. And
for an emergency until it was passed, and after the emergency passed,
although the in4ustry thought the price control should be retained,
it was abandoned by the N.R. A., and, as a matter of fact, the helpful
effect of the potential power and what had been done has since that
time preserved a decent price level in that industry.
That in substance is the extreme of the attitude of the N. R. A.
on the subject of price control; that is, that where you have an emergency situation in which you find that destructive price cutting is
undermining the market and breaking down the wage standards, it
is going to cause loss to the entire industry, that N. R. A. as an
emergency proposition will authorize the maintenance of certain
minimum pnces.
Senator KINC. This is substantially correct, is it not? I read now
from Price and Price Provisions of Codes in your own organization.
Mr. RICHBEIIG. I trust it is correct, then, Senator.
Senator KING. Well, there may be some doubt. I read as follows:
One hundred and eighty-seven codes have some provision for establishing
miinimum prices in cases of emergency and it is again in the food codes that the
largest proportion ate fund, 44 percent. However, there is no marked concentration into any particular class in this division. The Manufacturing and the
Equipment Divisions also have a relatively large proportion of such provisions,
43 and 39 percent respectively. The most nmIarked concentration in the manufacturing group is in the fabricated materials subgroup in which 10 out of the 15

e.ldes have some s1ch provision; in the small hardware subgroup, where 10 out
of the 13 have such a provision, and in the metal treating subgroup, with 4 out
o'the 5. In the Equipment Division the concentration is most noticeable in the
p!ant machinery sbdivi-ion, with 6 out of 9, and inthe construction subdivision
(in the fabricating subgroup) with 10 out of 18.
Over 64 percent of the provisions relating to the establishntent of minimum
prices in case of emergency only are either exactly as set forth in office memorandum of February 3, 1934, or closely patterned after it. According to this
memorandum, the code auth, rity, subject to N. R. A. approval, determines
when an emergency exists-

that places it in the code authority, and the code authority in most
instances consists of those interested in the industry, and they then
become the deterxninator of when an emergency existsMr. RICHBERG (interrupting). They have no control over that.
They have no control over the determination of an emergency.

Senator

KING.

Who does?

Mr. RICHBERG. The, N. R. A. alone.
Senator KING. Then the N. R. A. means sonie person in your office?
Mr. RICHBERG. It means the Administrator or the Board.
Senator KING. Or somebody---Mr. RICHBEIRO (interrupting). No; that is a function of the Board
itself.
Senator KINC. How many administrators have you?
Mr. RIcHBmm. There 1r 7 members of the Board, 5 voting and
2 nonvoting members.
Senator KING. Let me go further.
According to thismemorandum, the code authority, subject to N. R. A.
approval, determines when an emergency exists and establishes a minimum price
based on lowest reasonable cost..

Of course, they determine what is the lowest reasonable cost,
I suppose?
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Mr. RICHBERG. No, sir; they have no authority iii that regard.
Senator KING. Somebody determines that.

Mr. RICHBERG. We do.
Senator KING. I will continue:
Ii the case of the equipment group, where the greatest number of provisions
occur, the percentage is higher 79 percent. The remainder correspond to office
memorandum 228, with only few and minor variations, such as that N. R. A.

should declare the emergency and establish the minimum price.

In order that the record should show, what is office memorandum
228?
Mr. RIcHnE ,. That is the general statement of price policy providing for the declaration of emergencies and the condition under
which they may be declared.
Senator KING. Will you furnish me a copy of that?
Mr. RICHBERG. Certainly. May I suggest, Senator, if you desire,
we could have it incorporated in the record at this particular place.
The CHAIRMAN. Very well, do that.
(The document above referred to is as follows:)
OFFICE MEIMORANDUM No. 228.

JUN 7, 1934

OPEN PRICE Fmio, COSTS, PRICE CUTTING, AND ACCOUNTING PROVISIONS IN

CoDEs
The following is the policy of N. R. A. on the above matters:

(1) Open price filing.-Prices, discounts, rebates, allowances, and terms and
conditions of sale, shall be fied with a confidential disinterested a ent of the code
authority if any, and if none, with all agency to be designated by NR. A. Immediately upoj receipt such data shall be noticed to all such members of the industry
and their customers as shall apply therefor and defray the cost thereof. No
higher price shall be filed within 48 hours. No member of the industry shall sell
or offer to sell except at filed terms and conditions; nor shall be entered into any

combination or conspiracy to fix price or intimidate others either by himse f
or in any such combination or conspiracy.
(NoT.-See exhibit A for further guidance.)
(2) Costs and price ciling.-(a) Any member of such code or of any other code
or the customers of either may at any tie complain to the code authority that
any such filed price constitutes unfair competition as destructive price cutting,
imperiling small enterprise, or tending toward monopoly or the inipairn:ent of
code wages and working conditions. Such code authority shall within 5 days
afford an opportunity to the member filing the price to answer such complaflt

and shall within 14 days make a ruling or adjustment thereon. If such rul ig is
not concurred in by either party to the complaint, all paper shall be referred to
the Research and Planning Division of N. R. A. which shall render a report aid
recommendation thereon to the Administrator.
(b) It, an energency, declared by the administrator, after proper showing of
cause, and for cuch time as the administrator may determine, stated minimum
prices may be approved by the administrator,
(NoTE.-See exhibit B for further guidance.)
(3) Accountin% provisions.-Codes should contain clauses recommending
principles of cost finding appropriate to the industry and approved by the
administrator, but no such methods shall be obligatory and none shall suggest
uniform additions to total sales cost in the form of percentages or differentials
designed to bring about arbitrary uniformity in costs or prices.
(Not .- See exhibit C for further guidance.)
(4) Adjustment of code.-Pending codes and codes hereafter submitted shall
be adjusted to these policies. Divisional administrators shall seek through
agreements with code authorities of approved codes to amend them to conform
with these policies and, tvhbrever resistance is encountered, the subject shall be
taken up with the administrator.
By direction of the administrator.
G. A. LincaH, Administraiv O~ieer.
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EXHIBIT

A. Opnv-Paicu FILIN

1. N. R. A. policy favors properly drawn open-price provisions in codes where
desired by the industry. The attached draft article reflects approved policy and
should be substantially followed.
2. The objective is to achieve fair competition, based on knowledge of competitive factors to the fullest extent possible without unduly curtailing private
initiative or destroying incentives to any individual legitimately to extend his
business.
3. Where industries believe that some waiting period is essential in order to
accomplish the objectives outlined, the matter will be treated on its merits as in
the case of any proposed departure from announced policy.
ARTICLE -.
SECTION

OPEN PRICE

1. Each member of the trade/industry shall file with a confidential and

disinterested agent of the code authority or, if none, then with such an agent
designated by the Administrator, identified lists of all of his prices, discounts,
rebated, allowances and all other terms or conditions of sale, hereinafter in this
article referred to as "price terms", which lists shall completely and accurately
conform to and represent the individual pricing practices of said member. Such
lists shall contain the price terms for all such standard products of the industry
as are sold or offered for sale by said member and for such nonstandard products
of said member as shall be designated by the code authority. Said price terms
shall in the first instance be filed within - days after the date of approval of this
provision. Price terms and revised price terms'shall become effective immediately
upon receipt thereof by said agent. Immediately upon receipt thereof, said agent
shall by telegraph or other equally prompt means notify said member of the time
of such receipt. Such lists and revisions, together with the effective time thereof,
shall upon receipt be immediately and simultaneously distributed to all members
of the industry and to all of their customers who have applied therefor and have
offered to defray the cost actually incurred by the code authority in the preparation and distribution thereof and be available for inspection by any of their customers at the office of such agent. Said lists or revisions or any part thereof shall
not be made available to any person until released to all members of the Industry
and their customers as aforesaid; provided, that prices filed in the first instance
shall not be released until the expiration of the aforesaid -- day period after the
approval of this code. The code authority shall maintain a permanent file of
all price tnrms filed as herein provided, and shall not destroy any part of such
records except upon written consent of the Administrator. Upon request the
code authority shall furnish to the Administrator or any duly designated agent of
the Administrator copies of any such lists or revisions of price terms.
SEC. 2. When any member of the trade/industry has filed any revision, such
member shall not e a higher price within forty-eight (48) hours.
SEc. 3. No member of the trade/industry shall sell or offer to sell any products/services of the trade/industry, for which price terms have been filed pursuant
to the provisions of the this article, except in accordance with such price terms.
Sac. 4. No member of the industry shall enter into any agreement, understanding, combination, or conspiracy to fix or maintain price terms, nor cause or
attempt to cause any member of the industry to change his price terms by the use
of intimidation, coercion, or any other influence inconsistent with the maintenance of the free and open market which it is the purpose of this article to create.
EXHIBIT B.

COSTS AND

PRICE CUTTING

The attached draft article reflects approved policy and should be substantially
followed and administered in accordance with the following:
1. When there is no emergency it is N. R. A. policy to avoid price fixing but
also to prevent destructive price cutting in accordance with section 1 of the
annexed article.
2. The following conditions may be deemed to require investigation to determine whether an emergency exists: (a) Impairment of employment or wage scales;
(b) particularly high mortality of enterprises, especially small enterprises; or (c)
panic in an industry or other special conditions thought by the Administrator to
require stabilization by means of minimum price. When the Administrator
believes that the declaration of an emergency might be advisable, the matter will
be referred to the Research and Planning Division, notice of such fact being sent
to the Advisory Council.
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3. Tho Research and Planning Division shall examine all available evidence
and analyze the probable effects of various possible minimum prices on total
national production, general employment and general recovery, production and
consumption of the product of the industry in question, other phases of national
life, and the interests of the industry in question to the extent compatible with

the foregoing and shall render a written report of its findings and recommendations to the Administrator and furnish copies of said report to the Advisory
Council.

4. If on the basis of this report the Administrator determines that An emer
gency should be declared, he will make such declaration and establish the minimum price effective under the circumstances. The declaration of an emergency
will be accompanied by a statement of the facts upon which the declaration is
based and an explanation of the plan which is being applied.
5. Emergencies will be declared only for particular products and for a stated
period, not longer than 90 days, subject to earlier termination or to extension,
upon decision of the Administrator.
6. Remedial provisions will be put into effect subject to a plan of supervision,
which it shall be the duty of the Research and Planning Division to devise
which will include the requirement of such financial, operating, employment, and
other reports as shall be necessary to indicate the effect of the provision.
ARTICLE -.

COSTS AND PRICE CUTTING

SECTION 1. The standards of fair competition for the industry with reference
to pricing practices are declared to be as follows:
(a) Willfully destructive price cutting is an unfair method of competition and is
forbidden. Any member of the industry or of any other industry or the customers
of either may at any time complain to the code authority that any filed price
constitutes unfair competition as destructive price cutting, imperiling small
enterprise or tending toward monopoly of the impairment of code wages and
working conditions. The code authority shall within 5 days afford an opportunity
to the member filing the price to answer such complaint and shall within 14 days
make a ruling or adjustment thereon. If such ruling is not concurred in by
either party to the complaint, all papers shall be referred to the Research and
Planning Division of the N. R. A. which shall render a report and recommendation thereon to the Administrator.
(b) When no declared emergency exists as to any given product, there is to be
no fixed minimum basis for prices. It is intended that sound cost estimating
methods should be used and that consideration should be given to costs in the

determination of pricing policies.

(c) When an emergency exists as to any given product, sale below the stated
minimum price of such product, in violation of section 2 hereof, is forbidden.
SEc. 2. Emergency proisions.-(a) If the Administrator, after investigation
shall at any time find both (1) that an emergency has arisen within the industry
adversely affect ng small enterprises or wages or labor conditions, or tending
toward monopo) s,or other acute conditions which tend to defeat the purposes of
the act; and (2) that the determination of the stated minimum price for a specified
product within the industry for a limited period is necessary to mitigate the conditions constituting stuch emergency and to effectuate the purposes of the act;
the code authority may cause an impartial agency to investigate costs and to
recommend to the Administrator a determination of the stated minimum price
of the product affected by the emergency and thereupon the Administrator may
proceed to determine such stated minimuzm price.
(b) When the Administrator shall have determined such stated minimum price
for a specified product for a stated period, which price shall he reasonably calculated to mitigate the conditions of such emergency and to effectuate the purposes of the National Industrial Recovery Act, he shall publish such price.
Thereafter, during such stated period, no member of the industry shall sell Sich
speci(' d products at a net realized price below said stated minimum price and any
such sale shall be deemed destructive price cutting. From time to time, the
Code Authority may recommend review or reconsideration or the Administrator

may cause any determinations hereunder to be reviewed or reconsidered and
appropriate action taken.
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EXHIBIT C. COST FINDING AND ACCOUNTING

N. R. A. will encourage proper cost finding and accounting provisions ii codes.
When such provisions are incorporated they should substantially conform to the
following:
SEC. -. Cost finding--The code authority shall cause to be formulated methods of cost finding and accounting capable of use by all mcnbers of the industry,
and shall submit such methods to the Administrator for review. If approved by
the administrator, full information concerning such methods shall be made
available to all members of the industry. Thereafter, each member of the industry shall utilize such methods to the extent found practicable. Nothing herein
contained shall be construed to perlnit the Code Authority, any agent thereof,
or any member of the industry to suggest uniform additions, percentages or
differentials or other uniform items of cost which are designed to bring about
arbitrary uniformity of costs or prices.

Senator KING. Reading again from the following page of the publication, "Prices and Prioe Provisions in Codes":
Four hundred and three, or 59 percent, of the 677 codes, have a provision
prohibiting sales below cost. In 78 percent of these, or in 315 codes, this Is the
only provision of any kind in the code relating to loinimium prices, but in 66
other codes It appears in conjunction vith an emergency price provision. With
the exception of the public-utilities group and the finance, graphic arts, and alusements grolp, the relative number of codes in each group which have a no-sellingbelow-cost provision is remarkably uniform, running froin 52 percent to 65 percent. Of these 403 codes, 352 nondistribution codes have a prohibition of selling
below individual cost. Included in this number are 14 which also prohibit sales
below a mlinimuln cost set-up for the industry and 16 additional prohibit sales
below a minimum price established for the whole industry. Most commonly in
connection with a minimum price for the entire industry the specification is nade
In lnost of the nondistribution
that such ininimuin cost bust be "reasonable."
codes, or 82 percent, no elements of individual cost are specified. Of the 87 cases
in which they are, 54 codes specify "production and other costs." Thirty-six
distribution codes are also included in the above 403, and in these the cost is
defined most commonly as invoice plus transportation.

Those provisions, which are found in this booklet, "Prices and
Price Provisions in Codes", put out by your organization, substanthe relation of the code to those industries?
tially
* Mr.represents
RICEBERG. That represents a description of the codes, Senator,
but the fact is that of a cost-acocunting system necessary there, out
of 466 codes, only 35 such systems have been approved by N. R. A.,
and in this emergency situation, there have been only 10 emergencies
declared by the N. R. A. in this price field.
Senator KING. This also appears:
A large number of codes commence sweeping exemptions from all minilnumprice provisions, chiefly to uleet competition.

There have been a number of those exemptions, have there not,
and usually bade at the request of certain code authorities? Youi
use the words "codes authorities" as those enforcing the codes.
Mr. RICHBERG. Exemptions from minimum prices?
Senator KING. Yes.
Mr. RICHBERG. That would throw the door open entirely to any
kind of competition.
Senator I(NG. What is meant by this expression, then: "A large
number of the codes permit sweeping exemptions from all the minimum- rice provisions."?
AndI ask you, have not exemptions been made to the advantage
of certain industries and to the disadvantage, perhaps, of others, or in
other words, you made fish of one and fowl of the other?
Mr. RICHBERG. No; I cannot say that, at all. As a matter of fact,
exemptions have been made to permit increased competition where
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there was a claim that there was something unfair in the application
of a minimum,.price base to a particular person, but those provisions

have always provided, as I understand, for meeting a competitive
price. Am I not correct, Mr. Smith?
Senator KING. That is the allegation, to meet the competition.
Mr. RICHBERG, Yes.
* Senator KING. I read the words, "chiefly to meet competition."
Mr. RICHBEAG. Yes.
Senator KING. (Reading further:)
A large number of codes permit sweeping exemptions from all mininiuiu-price
provisions, chiefly to meet competition. Two hundred and sixty-sevet codes, or
48 percent of the total having some minimum-price provision, permit exceptions
to meet competition of other members, although 111 of these 267_provide that
only the prices of competitors not selling below cost may be met. Seventy-eight
permit meeting the prices established by any competitor and a like number
permit meeting prices of lower-cost competitors. Some codes, 65 in all, also
permit selling below cost to meet competition of certain specified and definitely
competitive products and/or of equivalent but nonindustry products. About
one-half of these latter exceptions, 31, are in addition to the aforementioned
provisions permitting sales below costs to meet competition.
Senator CONNALLY. Senator, would it interrupt you if I asked both
you and Mr. Richberg a question?
Senator KING. Proceed, please.
Senator CONNALLY. Isn't it true, Mr. Richberg, that sometimes it
is very necessary that they be allowed to sell below cost?
Mr. RICHBERO. Absolutely so.
Senator CONNALLY. Suppose they have accumulated stocks that
they cannot get id of in any other way? They have to move them,
and if they had to sell them at cost or above cost they would be
unable to move them.
Mr. RICHBERG. There has been no effort in any way to prevent the
selling of distressed merchandise, which is inevitable in instance after
instance. That is another situation which developed, in which a new
competition will arise from some source or other which is not covered.
Necessarily, you must permit the person to meet that competition.
That is the practically constant rule of all of these regulations.
Senator KING. Is not the contention of many persons who have
been subjected to the codes that, with these multitudes of exceptions
and exemptions and provisions to 'Which I have inv,ed -attention,
there is such a confusion that it is impossible to conduct business in
itproper way?
Mr. RICHBERG. Those who do not like being held to decent rules
of business do make that objection.
Senator KING. And do not many others?
Mr. RICHEERG. Now and then the rules themselves operate in such
a way that there is a very legitimate complaint, and that is simply
a matter of being taken care of administratively. As a matter of
fact, 90 percent of the complaints come from two types-the business
chiselers who have been destroying business in this country for years
uncontrolled, and the sweatshop operators who have been breaking
down wage standards-and if you would, permit the N. R. A. to enalyze the bulk of any group of complaints handed in to any Senator
or any Member of Congress, we can show you without any question
that that is the, way the percentage runs, because when T took the
110782-85--yP
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complaints from one of the Senators who had a very large bulk of
such complaints, that is just the way we found they ran.
Of course, that sort of thing you will find anywhere when you try
to install a system of decent conduct, but the only way to protect
the decent honest man is by the very thing you have read, Senator,
and that is by providing means for the administrative exceptions and
exemptions, so that a rigid rule will not do an unintentional injustice.
Senator BARKLEY. Are not such exceptions necessary in order that
a merchant may put on a seasonal sale or a retailer may get rid of
out-of-date goods, such as clothing and shoes, and so forth?
Mr. RiCn BERG. Let me show you what would happen if you wrote,
into the rule, the exception. Say that it said, "seasonal sale." Then
there would be a constant question of interpretation. That is just
the reason why administrative interpretation by those who are familiar
with the business, advising the Recovery Administration, makes it
possible to apply a rule in a flexible way so that it is fair and just,
and any other form of rigid rule-making without the administrative
interpretation would either be so loose that nothing would be accomplished or else so tight that you would strangle business.
Senator BARKLEY. Have you explained in your testimony so far-I
was not here at the beginning-the exact status of the code authorities; how they are selected and what their responsibility is.
Mr. RICHBERG. I tried to one day.
Senator BARKLEY. I do not want you to repeat it.
Mr. RICHBERG. I do not mean that I got anywhere, because I never
finished that statement, but it is one statement I started to make.
Senator BARKLEY. There is confusion in the public mind, and in
the official mind too, I should say, as to just where these code authorities stand-whether they are selected by the industries they represent
or whether they are Government employees or whether they are paid
for by the public or by the industries.
Mr. RICHBERG. I could say in a very few words, Senator, that the
code authority as such is normally a group selected from the industry
or trade by a method of selection approved by the Recovery Administration, as being fair, to give an adequate representation to all of the
interests involved. That code authority then has no control over
discretion Government power. It does not have the right to exercise any Government authority.
Where there are special provisions made, such as for the declaration
of an emergency or in the effort to prevent a destructive price war,
the absolute control of an administration of public officials, the
N. R. A. administration is required in every instance, either in the
form of a veto or an approval, sometimes one form and sometimes
the other.
Also, on all of the code authorities are representatives of the N. R. A.
officials paid by the Government, whose business it is to inform themselves of what is going on, to receive any complaints, to see whether
the code authority itself is performing its function.
I have tried to'point out heretofore that the functions of the code
authority are at least 90 percent beyond any criticism, on the ground
Snat they are passing on their own case. They are merely the eifort to
see that the trade and industry and the members thereof comply
with obvious provisions for the benefit of the entire industry, and to
check up on complaints regarding them.
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Senator BARKLEY. Do these ex-officio members of the code authority representing the N. R. A., have votes?
Mr. RICHBERO. In most instances the members representing the
N. R. A. have not votes, for the specific reason that it was felt that
the administration itself should not be put in the position of a minority,
having a minority vote on a code authority composed of private individuals, but if it were necessary to have Government
authority
exerted, it should repose absolutely in the N . R. A. administration
and not subject to any veto by private vote. In other words, the
code authority is not intended to exercise a public authority or discretion. It, simply polices the law which has been written.
Senator B.A.RKLEY. If there is a review by the N. R. A. board or an
administrator, of any action that has been taken by a code authority,
the N. R. A. representative in the code authority does not participate
in the review or in the appeal; in other words, he would not be voting
on his own action.
Mr. RICHBE G. Not at all; he would have nothing to do with it.
I may give you an example in one code authority in which I served
as administration representative, and there were questions of the
violation of the hours provisions under the law, of working men over
hours. As a matter of fact, those manufacturers who were charged
with the practice were brought in before the code authority, they
were required to explain the situation under which they had taken
this action. The question was ironed out as to whether there was
actually a violation or not.
As far as that trade association itself by voluntary agreement
could impose a penalty on their own members, it rested solely in the
contract of their members, and not in the Government. There was
no public authority behind it. The members themselves had agreed
upon penalties for violation of their own provisions. So far as they
enforced them, that was their own matter, and it was entirely a voluntary matter, and I sat merely as an observer in the situation. But
if there had been a complaint from the outside that the code was not
being enforced, the code authority would have nothing whatsoever
to do with that matter, that would have been taken up by the N. R. A.
Compliance Division as a direct complaint against the individual
complained of, and who, as I pointed out, in these one hundred and
some odd thousand complaints has been required to make restitution
for wages withheld and other wrongs done. That is the exercise of
public authority.
Senator BARKLEY. The various administrators and deputy administrators, as I understand it, are public officers?
Mr. RIcHBERG. They are.
Senator BARKLEY. Paid for by the Government?
Mr. RICHBEIG. Sworn in and paid for by the Government',
Senator BARKLEY. They are not supposed to represent any industry
or any interest?
Mr. Rt cHBER. They are not permitted to.
Senator BARKLEY. Although drawn from various industries, as I
understand.
Mr. RicHBERG. Many of them. Many of them necessarily drawn.
As a matter of fact, some of our most effective representatives and
deputies have been men who in years past were very welt acquainted
with the trade or the particular industry, have gone out of it, and lost
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their immediate connections in that industry. They are very
effective men, because they need to know those things.
But I want to emphasize the point that I sought to make in connection with code-authority operation. All of the code-authority
operation that can be wholly voluntary has been left voluntary. That
is so far as the trade association can agree among themselves upon
self-discipline and penalties and imposing discipline, that is what we
term the self-government of industry. We are encouraging them to
do that work, but that is not the exercise of any public power. That
rests upon their own contract and agreement,
If any public authority is being exercised, it is only excercised by a
public official. If the code authorities pay their officials salaries that
they see fit to pay them, that does not become the business of the
N. R. A., unless we are required in some way to enforce that payment.
If we are required in any way to bring even pressure to bear on the
enforcement of that payment, the insistence is then made that the
N. R. A. shall pass on the budgets.
As I said, that recently has been extended so that the N. R. A. has
required all of these authorities to submit their budgets, whether they
were voluntary or not, in order that the contention might not be
made that under cover apparently of public authority, improper
budgeting was being forced upon the trade or industry.
Senator BARKLEY. Have you any series of pamphlets or rules and
regulations printed which have been issued by the N. R. A. setting
up the method by which these code authorities are selected by the

various industries, which you could put into the record?
Mr. RICHBERG. I think we can get that particular type of pamphlet,
We will see that it is done.
The CHAIRMAN. Put it in in this connection with your testimony.

Mr. RICHBERO. I think it would be very desirable.
Senator BLACK. Mr. Richberg I want to ask you a question or two
if Senator Barkley is through, about Pittsburgh-plus. We are very
vitally interested.
Mr. RICHBERO. I know that.

Senator BLACK. Is there any hope that we cali get that discontinued
through the cqde?
Mr. RICHBERG. You are referring to the basing-point system at
present-in, operation?
Senator BLACK. Yes; on steel.
The CHAIRMAN. Let me say to you, Senator Black, that just before
you came in, Mr. Richberg went into that proposition very fully.
Senator BLACK. Yes; I want to find out how lie feels about it

personally.
Mr. RIcnnnc. I will also say this, Senator, that there is just bciniz
multigraphed now for distribution, the report of the Federal Trade
Commission and the report of the N. R. A. on thit question, and they
will be out on Friday, I think for Monday release. We were trying
to get the two multigraphs for simultaneous release.
I stated in substance this position before you caine in, and that
was that the Federal Trade Commission took a position as to the
invalidity of the entire sstem in general, and that N. R. A. took the
position that the multiple basing-point system depended for its
validity and its economic soundness upon the extent to which you
have a multiplicity and an adequate number of basing points. That
is stating it in a very rough way.
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The complaint, as far as the Birmingham situation, if I understand,
or the Alabama situation, is not related to the basing-point system as
such, but as to the lack of basing points which would be beneficial
to the interests of that particular section of the country.
I tried to point out that if you had a basing point at every mill,
ou would have nothing but ai f. o.b. mill situation. If you have a
basing point, which is the general recommendation that I have suggested, in every producing area, you have substantially the same
effect. Personally, that is the situation that we are advocating.
Senator BLACK. The effect is, is it not, that as far as Birmingham
is concerned, even if it can manufacture steel cheaper than it can be
manufactured at other places by reason of natural advantages, that
is, of coal and native ore, that it is compelled under that system to
refrain from selli-g at .t cost plus a reaumnablc profit, but must adopt
the basic price fixed in Pittsburgh, by Pittsburgh rates or at some
other point?
Mr. RIicHnBan. They should all be fixed at Birmingham, because
Birmingham is the producing center.
Senator BLACK. Yes; but, as a niatter of fact, you know that under
the code that is not the case, do you not?
Mr. RICIIBEIC. I cannot remember all the facts, but I thought that
Binningham was made a basing point for most of the products of
Birmingham.
,Senator BILACK. You did not know that under the code they had
been making very serious complaint down there for about a year, on
the ground that the people of that district do not have the privilege of
getting the advantage of the natural rates at which they could sell
their steel.
Mr. RIHcnEIM. But Senator, frankly, I think a good percentage of
the criticism of the Birmingham price is a criticism of the Birmingham
operators for not fixing lower prices. There is nothing in the code
which prevents them from fixing lower prices for Birmingham steel.
Senator BLAcK. Whatever it is. the code suistains them in that
action, does it not?
Mr. Ritimaw. It does not. That is exactly the point which 1
tried to explain to ray good friends in Birninghami, that they ought to
make their complaint against the ste-t operators in Birningh am.
Senator BLACK, The Federal Trade Commission, however, has
held such practices wholly illegal, hasn't it?
Mr. Ricasanin. The holding of the Federal Trade Commission, as
far as I know, will practically not affect that situation at all.
Senator lliAcK. It did n;)t
about 10 years ago when the suit camie
up?
Mr. RIcHnlMI. The Pittsburgh-plus decision, Senator, affected
that and very beneficially. The Pittsburgh-plus rule was a discrimination against Birmingham because you had to fix a Pittsburgh-plus,
but tinder the system where Birmingham itself is made a base point,
the complaint must he, that it is not the base point of enough products or that the Birminghamn operator are not fixing their prices at
the levels they ought to. That is not a complaint against the code.
Senator BLACK. Why should not the people have the right to buy
that steel which is produced in Biriinghan at any rate at, which they
can sell it at a prefit?
Mr. RicaunBo. They have that right.
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Senator BLACK. Why should the operators have a right-if you say
the complaint is against, the operators-to fix a price by agreement
among themselves as authorized by the code?
Mr. RICHBERG. They have no right, and the code does not authorize any agreement. As a matter of fact, the code distinctly
provides against that,
Senator BLACK. I want to understand this: You are omosed individually, and as an official of the N. R. A., to any system which permits
Birmingham to suffer, or any other section, by reason of ,n i a-rced
price?
Mr,

RICHIBRG.

Absolutely.

Senator BLACK. And if it is necessary to amend the codes, or to
take such action as is authorized by law, then we can expect that the
code authorities will take it to prevent such a practice.
Mr. RICHBERG. You can expect that the N. R. A. will zive you
every aid in that. There is no doubt about that.
Senator BLACK. That is what I want to find out.
Senator KING. One other question, Mr. Richberg. You mentioned
yesterday the fact, as I understood you, that the N. R. A. did not
use its authority to compel or to influence persons to pay those
assessments which were levied by the code?
Mr. RICHBERG. No. If you got that idea from me, Senator, it
was a misstatement, or a misinterpretation, because I did not want
to say that the N. R. A. did not use its influence to get assessments
paid.
Senator KING. As a matter of fact, you have sent out millions of
letters under the franks of the Government to a large number of
persons-Mr. RICHEEG (interrupting). The code authorities have not been
allowed to use Government frank at all.
Senator KING. Have they not been sent out under a frank, a large
number of letters demanding assessments ormaking threats if they
did not?
Mr. SMITH. No. There have been no letters of threat sent out by
N. R. A.
Mr. RICHBERO. We have, as a matter of fact, called in code
authorities, who have attempted to use threats, and severely disciplined
them for that.
Senator KING. Isn't it a fact that even within the past 2 days,
since this inquiry has been carried on, that there has been considerable
concern down there with some of the persons in your office-and
when I say your office I mean the N. R. A. organization--and that a
large number of these letters which have not been sent out have been
collected and suppressed?
Mr. RIcHnao. I cannot think there is any foundation for that at
all, Senator, but if anybody has found in the last 2 days that they
were undertaking something that they should not, I hope they have
stopped it.
Senator KING. Isn't it a fact that there have been sent cut from
the N. R. A. offices, large numbers of these letters tinder the Government frank?
Mr. RICHBEiG. I understand Mr. Smith's statement that they
have not permitted the use of the Government frank to code authorities, and that the N. R. A. itself has not sought to compel the payment of assessments.
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Mr. SMITH. I did not say that, I said that the N. R. A. has
attempted to secure necessary code assessment payments, but there
has been no threat, there have been no threats from N. R. A. unless
by mistake of some subordinate.
Mr. RICHBE G. We will put it this way and got it exact. The
N. R. A., has supported the payment of assessments under the codes
and ha!n encouraged and done its part to aid in having such assessments, when approved by N. R. A. collected; but that the N. R. A.
has not indulged in threats in that regard.
Of course, in as large an institution as this, that does not mean
that some individuals have not overstepped the bounds. They have
not done it under authority.
Senator KINo. Have these letters been sent out under Government
frank?
Mr. RicHBEna. The N. R. A. mail is all under Government frank.
Senator KING. I mean these letters respecting delinquent assessments.
Mr. SMITH. Any such letters as we sent have been under Government frank.
Senator KING. Then, as a matter of fact, the N. R. A. has been
used, and the Government frank has been used, for the purpose of
collecting assessments.
Mr. RICHBERG. To put this perfectly clearly, Senator, I am not
trying to dodge this question of whether'N. R. A. has used its inluence
in the collection of assessments which had been authenticated by the
N. R. A. as proper assessments.
May I say, as I stated the other day, the legal situation has been a
difficult one from the beginning. There is authority in favor of the
propriety of requiring a business to support its own necessary regulation, in'the public interest. One of the very propositions'which I
presented in my opening statement was for Congress to decide
specifically8 whether it would authorize such collection, and if the
Congress decides to authorize it, we have that legal foundation, and
if the Congress decides we should not do anything about the collection
of assessments, then we would like to halve the responsibility taken
away from us.
We ought to know, in other words, if this is to be wholly voluntary
from the standpoint of assessmen ts, and we will follow that policy.
Senator KING. Haven't you sent out letters to persons who were
not member of any organization but who were engaged in industry
and who had refused to come under the code, insisting that the code
had been superjmposed upon them, and they would have to come in
and pay assessments?
Mlr. RICHnERG. There have been letters sent out, undoubtedly,
to people, pointing out their obligations under the code and that they
had not participated.
Senator KING. Ybiu concede, then, that, the persons who were not
under the code and who refused to come in, have received these letters
from the Government?
Mr. RICHEERG. Under the law passed by the Congress of the
United States, they were tinder the code.
Senator KINo. Who did not come in voluntarily?
Mr. RIcHBERG. Who did not come in voluntarlly; yes.
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Senator KING. They have received letters under the frank of the
Government in regard to alleged delinquent assessments.
Mr. RICHBERG. As to that, I don't know, SenatorSenator KING (interrupting). And threatened if they did not pay
the assessment, the "blue eagle" would be taken away from them or
they would be subjected to some penalties prescribed by the code?
Mr. RICHBERG. I cannot say that I know of any such letters.
Seflator KING. Have you any of the copies, Mr. Smith? You seem
to know. Copies of the letters that have been sent out during the
past year or year and a half.
Mr. RIcHBERG. May I suggest this, SenatorSenator KING (interrupting). I would like Mr. Galvin to come and
testify in regard to that matter.
Mr. RicHErmw. I would suggest if you want any individual, we will
be very glad to bring him up or inquire. I don't know what you are
referring to.
Senator KING. I will ask Mr. Smith to produce tomorrow a number
of the copies of the letters that have been sent out during the past
year.
Mr. SMITH. I cannot comply with any blanket request of that sort,
without giving a truck load of letters,
Senator KING. I did not say a truck load. I said copies of each of
the various forms that were sent out. I did not ask for truck loads.
Mr. RIcdBERG. Frankly, I do not think we have form letters.
Senator KING. You have sent out letters under the frank of the
Government?
Mr. SMITH. Millions of them.
Senator KING. Respecting assessments?
Mr. RICHBERG. I don't doubt that.
Senator KING. I would like a few of those forms.
Mr,SMITH. We will give you the forms.
Senator KING. I don't want any controversy about what I want.
Senator BARKLEy. There must be somebody down there who has
charge of that, and that person would be the best person to produce
them.
Mr. RICBERiG. The point that I am pointing out is that aere we
have six-hundred-and-odd codes. I don't know in relation to what
codes this question may have arisen, and the codes are divided
through the organization in such a way that there is no single person
who would have charge of that matter. We can ask Mr. BrownMr. Smith says that Mr. Brown is tie budget officer in charge of that
question of assessments, ad so forth. We can ask In
to
fook up the various types of correspondence that may have been used
in connection with assessments and see if we can bring what you desire.
It is only a question of volume, Senator. There is no difficulty
about producing the files; it is just a question of where to find what
is particularly desired, and if you give me a clue of any sort, I will
be very glad to go directly o,)that clue.
Senator KING. The clue is the form of letters which have been
sent out under the Government frank to alleged recalcitrant momers
of some industry.
Mr. RICHBERG. Could you indicate the industries or trades?
Senator KING. In regard to assessments.
Senator COSTIGAN. Will you permit an inquiry at this point,
Senator?

general
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Senator KING. Surely.
Senator COSTICAN. Do you know, Mr. Richberg, whether any
demand from the tobacco code authority was made on the wholesale
grocers to pay assessments to the tobacco code authority to operate
tobacco departments of the separate entities and to file reports of the
amount of business done, and the stocks on hand, and other statistical

data?

Mr. RICHBERG. That is a request from the tobacco code authority
to the wholesale grocers, Senator?
Senator COSTIGAN. Yes.
Mr. RIcHuErc. That is very likely to be involved in the code of-Senator COSTIGAN (interrupting). Would copies of such requests
be in your office?
Mr. RIciuERc, That is one of the overlapping situations that need
treatment, the overlapping of the individual code and the wholesale
code, where they tried to get the wholesaler who deals largely in a
certain commodity to carry his share of the load.
Senator COSTIGAN. I thought it might be helpful to Senator King
to have an instance.
Senator KING. I think Mr. Richberg knows what I am asking for.
Mr. RICHBRi.
The CHAIRMAN.
Mr. RICH3BERG.
The CII
4IAN.

Frankly, I do not.

Confer with Mr. Brown.
I will be delighted to find out.

And comply with Senator King's request.
Senator KING. So that there can be no misunderstanding, I want
copies of letters which have been sent to persons who have submitted
to the code, and persons who have not come under the code, in any

industry, insisting or demanding or urging them to pay their alleged
delinquent assessments, and aIso copies of those letters which in
addition to the demand that they pay the assessment, threaten them
or tell them of the penalties and difficulties that would result if they
failed to do so.
Mr. RICHBERG. Very well. If I can find those I will certainly

bring them in.
The CHAIRMAN. Senator MeCarran is here.
Senator, do you
desire to ask any questions of Mr. Richberg?
Senator McCAIRAN. I do not Want to break into his general dis-

cussion.
The CHAIRMAN. That is all right. There have been others breaking
in before now. 'Laughter.j
Senator MCCARI AN. I think there is one question that I wanted
perhaps brought out by Mr. Richberg, that was touched upon by
Senator Barklcy just a" few moments ago. One thing I wanted to
clear up for my own enlightenment is, how are these various groups
fixing up'the code in the first instance selected?
Mr. RICHBERG. The so-called "code authority" or "trade association" which brings in the code.
Senator MCCARRAN. Perhaps you have gone over that ground and
I can get it from the record.
Mr. RiCHmBErnG. I can summarize it ver briefly. The code is
brought in by a trade association. If it is found not to represent a
sufficient fraction of the trade in numbers and volume, what has
usually happened is the formation of a special code committee consisting of the trade association and independent groups to all come
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forward and sponsor the code. The code is then worked over by
the administration-I do not know of any code that has ever been
adopted in the form submitted-to conform so far as possible to our
general requirements.
If it is then acceptable to the proposing committee and then receives the approval of the administration, it goes to the President
for approval.
The code contains within it, usually, a provision providing for
setting lip a code authority or code committee which shall be representative of this entire body which submitted the code.
The administration laid clown rules for determining how that body
shall be made up or elected or selected, which is sometimes (lone by
the code and sometimes by the administrator, in order to make it
representative. That group then has no authority to exercise the
public discretion, but they have authority to police their own industry under the terms of the code and obtain voluntary compliance.
If anything in the way of compulsion is required, then it is necessary to submit that matter to the Compliance Division of the N. R. A.,
which endeavors to get the provisions lived up to. If that falls, and
there is any necessity of anything in the way of prosecution, it will
then go either to the Federal Trade Commission or to the district
attorney's office for prosecution in one form or another.
That is, in brief, the process by which the code is developed and
enforced.
Senator MCCARnAN. How are small units or small industries
represented in the first instance in the formation of these codes? I
am interested in the small merchant.
Mr. RICHBERG. They are represented in this way, and that is that
the substantial test which is given to a truly representative group is
that it shall represent the volume of business done and the number of
men engaged in the business. In the case of such an enormous group,
for example, as retail-trade establishments, it is very difficult, of
course, to find the organization which is truly representative of a
million merchants who have not organized themselves, but the trade
association itself is required to hold itself open to membership on
equal terms of all parties, and in the instance of those very large
trades, the code authority and the trade association is substantially
representative of the various elements all through the retail trade
because they are very large associations and while they are not the
majority, we will say in number, who may be members of the association, you can say fairly representative of those who are representative of the trade, so that as near as possible the requirement has been
complied with that you deal with a group that represents the trade
and speaks the trade's feeling.
In that connection, in instance after instance, where the operation
of the code has been put in effect by such an association as in the
retail trade, the response throughout the trade, the mass body of
people who were not physically voting in associations, has been phenomenal in favor of support of the code, because of the protection
which the code has given, for example, in the retail trade-to give one
example-against this destructive price-cutting which is indulged in
by chain-store groups and by large department stores using lossleader tactics and other methods which have been breaking up and
destroying the ability of the small local merchant to survive.
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One instance we had recently of the cigarette code, where a price
floor was laid as to the retail price on cigarettes. When the question
was raised as to lifting that and opening the door again to selling
below cost by the large groups, the chain stores and the big department
stores, the volume of protests we received from the retail concerns
throughout the country was something overwhelming. If this committee had received any such volume of protests, they would have
thought that the N. R. A. was a bad institution. There was a demand
that we maintain the protection from the vast group of small merchants who were being sustained against the unfair competition of
these very large units. That has been repeated over and over again
in the operation of these codes.
The C HAIRMAN. Mr. Richberg, have you any suggestion with
reference to any change in the selection of these administrative coda
authorities?
Mr. RICHDERG. Yes; I made one suggestion, and to have it perfectly clear in my opening statement, and that was that no private
body should be invested with any of the discretionary authority under
the law. That is, that that should be written into the law prohibiting
the exercise of any political discretionary powers by any of these code
authorities, and let it stand out in red letters in the law so that such
powers cannot be assumed and unfairly exercised.
The CHAIRMAN. If the N. R. A. authorities should determine that
one section has made the code authorities topheavy and given an

undue representation, have you in the authority of the N. R. A. the
power to change that system and make it more representative, and
the same rule applies to independents as well as to the big interests
in the industry?
Mr. RICHBERG. Yes, sir; we have at the present time a discretionary
authority to go into those matters and reorganize these code authonties, because they exist either by direct provision of the code or by
the discretion of the N. R. A.
As a matter of fact, some code authorities that were acting badly
were simply abolished and their authority taken away from bhem,
and in that instance a code authority was set up by the N. R. A. to
maintain operation of the code.
Senator, you have asked me several times on the question of reduction of the volume of this work of the N. R. A. codes, and I have a
little statement of two or three paragraphs here which I would like
to present succinctly for this purpose. It is not that I necessarily
advocate the entirety of this method, but I want to show you what
can be done in simplifying and reducing the volume of the N. R. A.
operations.
I want to say that I do that not for the purpose of contracting the
beneficial effects of N. R. A., but for the purpose of intensifying and
concentrating the administration primarily upon those vast groups
of employment and business where it can'be the most effective and
do the most good for the country and the least harm.
Along that line, as I stated the other day, I am not inciting this,
but you will find that any suggestion for contracting the area of the
operation of the N. R. A. will meet with very vigorous opposition
from those groups of industry and labor that are left outside of that
area, in many instances. I am not inciting this, but I am simply
stating the possibilities, for the benefit of the committee.
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If you withdraw from the compulsory provisions of the law all
codes relating to what has been described as service trades, which I
have previously discussed, you could still leave provision permitting
tie administration to furnish through approval of voluntary agreements, some protections regarding labor provisions and trade practtices in the area of those service trades, supplemented-and this is
exceedingly important-by the enactment of consistent State laws to
pernfit regulation within the State of such trades. At the present time
there are a large number of those State laws, and I have received since
I have been on the stand various types of protest from different States
objecting to the taking away from them of the support of the Federal
Government in these State laws, which they regard as beneficent.
In other words, the State laws are based on carrying into effect in the
State the Federal code of fair competition and applying to it in the
operations that they be regarded as wholly intrastate, and there is
very strong support of that in a great many of the States where it has
been productive of a great deal of good. In some of the States it has
not been operated very well, and probably has been objected to more
than the Federal law.' If we set the standard here for control in the
State which can be carried forward under State recovery laws, and,
from administrative standpoint, if the administration is able to carry
forward the task it has 3nibarked on, which is a large task, it could be
made mandatory in the law, to consolidate all of the small codes
with the appropriate larger codes, and that would eliminate a great
many of these annoyances and difficulties of overlapping and duplication which Senator Costigan recently referred to in the jurisdiction of particular codes. Then perhaps take something in the nature
of a blanket small-industries code, which would have a minimum of
provisions, which could be generally applied and rather flexibly
apIlied, with it code authority from the administration, the effect of
that can be indicated by this figure: If all codes covering less than
10,000 employees s code ivere consolidated in this manner, 537 codes
would be eliminated. That is outside of the service industries, wbich
would leave an approximate of about 194 total codes. If you take
away the major service cedes, that would leave about 181.
I am presenting this to indicate to you the possibilities of a steady
improvement ant concentration of the N. R. A. effort and the eliniination of these duplications and overlapping and minor troubles which
have created difficulties with the N. R. A. and created a very heavy
administrative burden in the N. R. A. a'.d a program along the line
I have suggested would not eliminate tle operation of the N. R. A.
from the grett major industries with a huge employment involved
and business involved, which are of great, and vital importance to the
entire country. It would save the protections that are extended in
those major voluminous territories of trade and industry, and at the
same time would reduce to a considerable extent the operation of the
Federal administrative authority in so many of these minor fields.
In making that suggestion, I will say right now that you are
going to have soie of the most vigorous protests presented to this
committee, by the mere suggestion that the separate nature and composition of these codes should be interfered with, because some of the
strongest supports of the N. R. A. program come from minor industries that have been able to organize themselves effectively for the
best protection they have ever had for the interests of all concerned
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in the industry, and they will come to you and tell you with great vigor
that they should be allowed to retain their self-governing codes,
which have operated with practically 100-percent efficiency, and that
you should not be misled because of the fact that out of 95 percent of
American industry, 5 or 10 percent complain, mostly composed of
chiselers and sweatshop operators-and there are others that are
perfectly decent and square in their positions-but most of your
objections will come from chiselers and sweatshop operators, people
who have been the worst in American business. They can make out a
lot of cases when they write letters and when they come in and file
briefs, which some of them do extensively, but when you get right
down to the bedrock of complaint, it is a complaint against not being
allowed to indulge in unfair trade practices or the exploitation of labor
and the deceit of the consumer.
Senator BARKLEY. What you suggest would not mean the elimination of any particular business necessarily from a code control, but
if tn enterprise were engaged in a business of five or six different
kinds, each one of them under a separate code, then it would be possible to bring all of those under one code so that lie would be operating
all of his different businesses under a code that covered ill of them.
That might not be possible in all cases, but it would make it possible
to have a single code authority exercising jurisdiction over an individual merchant, wholesale or retail, whose business was so split up
that it hod to come now under separate codes. Is that what you
have in mind?
Mr. MICHBEiRG, That is one of the exact things we have in ruind.
The CHAIRMAN. You have not the authority ni v in the law for
further consolidation, as you have stated?
Mr. RtCHRERG. To some extent we probably have the titlority,
but we have proceeded on the basis of the mandate given in the
present law, which is that if a trade or association comes and wants
a code fr that trade or industry, they are entitled to it. We have
not qualified that by saying, "You are entitled to join another code,
but you cannot have a separate code." We have followed literally
the mandate of the law. If that mandate is qualified, that, will make
it easier to carry it out.
T11e (HAIRMAN.
Senator McCarran, have you any further questions?
Senator MCCARRAN. No.
The CHAIRMAN. Senator King?
Senator KING. I think Mr. Ritchherg wants to finish his statement.
The CHAIRMAN. Have you finished your statement?
Mr. RICHBERo. I have not finished the tabulation, but I can go on
with that at any time.
The CHAIRMAN. I thought you mentioned that you had a statement.
Mr. RWCHBERG. Yes; this little statement about the consolidation
of the codes. I have finished that.
Senator GEORGE. Mr. Richberg, on the question of consolidation,
it would be quite possible now to consolidate a great. many of these
codes on a basis of the minimum requirements, with the hope that it
would work out fairly well with your smaller industries and local
industries. Isn't that true?
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Mr. RICliBERG. I think that would be very helpful from the
standpoint of the N. R. A. administration, and I think it could be
worked out with the industries in many instances.
Senator GEORE. And particularly if the separate industries then
were permitted to enter into voluntary agreements.
Mr. RICHnBERG. Supplementing their codes?
Sanator (jEORG,. Supplementing the general curde under which
they operated.
Mr. RICHBERG. Yes.
Senator TEOGE May I make this suggestion to you, T think in
all fairness. It may be true that there are a great many chiselers
among the small industries, and a great many sweat-shop operators
among other small industries, but there are also a great many legitimate businesses-Mr. RICHFBERc (interrupting). I did not mean to indict everyone
objecting to the codes.
Senator GurOHGE. Is it not compatible with the very genious of our
Government to protect the minority? I realize what we were trying
to do in the set-up of the N. R. A., but it seems to me that no legislation can long exist in this country that does not really afford protection, actual protection, to the legitimate minority members of the
group affected.
Mr. Ricu~riw.
I think we must, of course, necessarily, Senator,
take into consideration the fact that there are present legitimate,
minority interests in any business. Certain small groups have an
interest contra, to the majority, a legitimate interest, and a right to
prosecute their interest. That is the reason, it seems to me, that if
you can Sil)lify the standards and get down to the fact that there are
certain dishonest business practices, that everyone agrees are dishonest, and certain unfair labor conditions that everyone agrees are
unfair, and eliminate a great deal of what is beyond, which is desirable, we will say, from the standpoint of majorities, but minorities
may still object to, 1 think you will very clearly bring out whether a
minority protest is a protest soundly based upot a legitimate minority
interest, whether it is just a desire to act in a way contrary to the
general welfare.
Senator GEotGE. Ias not your experience really demonstrated
that in the making of such a large number of codes and the great
hurry with which the .industries themselves got. under these codes,
that the minority rights have not always adequately been safeguarded?
Haven't you found that difficulty?
Mr. RICiiBERG. That is quite true. It has been impossible-Senator GEORGE (interrupting). That is not a harsh or undue
criticism of the N. R. A. administration; it is just simply one of those
things which inevitably occurred, it seems to me.
fr, RICiRBERG. I think we must honestly say it would be inevitable
in the doing of such a large job in a fairly short space of time,
Senator GEORGE. In such a short time, Isn't it possible, now that
the N. R. A. may give more consideration to the actual bona fide
views and lights of the minority?
Mr. RICinhlino. That is what we have been trying to do in the
major parts of the last 6 or 9 months there. It has been to iron out
these inequalities and unfairnesses that unintentionally have cropped
nto the codes where they have.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

155

Senator GEORGE. I think I understand fairly well your view, and I
have very great sympathy for it, but you very frankly have conceded
throughout your examination and testimony that a different view
lprevails, maybe in the N. R. A. group, as to the desirability and perhaps the extent of the powers that may be exercised regarding alt
business.
Mr. RIICHBERO. May I explain the situation there, Senator? When
the present Board was organized, it was felt-I think I can fairly say
it was felt by the administration-very desirable in this period of
what might be regarded as improvement and consolidation of gains
in the N. It. A., to have represented in the administration various
points of view, not to attempt to set ip a consistent opinion, but to
have representatives there ofwhat might be regarded as a very conservative point of view from the standpoint of hew far the codes should
go from a business angle,i a point of view of labor as to how far they
should protect labor, a point of view of the consumer as to how far
the consumer was affected, and if you will examine the complexion
of the present N. R. A. board you will find that it does not represent
two persons of precisely the same attitude toward the solution of
these questions, and the Board was deliberately selected along the
line of having within it those various views for the purpose of having
a fair analysis given to this problem of code improvement and code
administration.
And so the Board has' been operating since it was established
at the end of September, as a melting pot of different ideas. Some of
the members of the Board have ideas which in their extreme may go
beyond those of others, both its to one and the other side of the picture,
but I do not think there has been any question but what every member of the Board and practically all of the responsible representatives
of trade or industry in the mass in this country, who have been passing
through the N. R. A., have all been in agreement and complete accord
with the absolute necessity and value of maintaining the fundamental
principles under which the N. R. A. was established, and maintaining
the unquestioned gains from the standpoint of the improvements of all
trades and industrial conditions which have come through it.
Senator GEORGE. Mr. Richberg, I do not believe that that fact,
and I very frankly concede that is a fact, I do not believe that that is
so disturbing to business, but I do believe that business is apprehensive; I might even use a stronger term, but to say, at least, apprehensive, that there is in the administrative group the disposition to reach
down into the States and into every local business and go far beyond
the application of the fundamental on which the act was built, to
the extent of changing the very method of doing business, the very
system of doing business. That does not seem to me to be necessary
to promote and establish the business of the country on the basis of
the fundamentals involved in the N. I. A. Act.
Mr. RIcHHao. I do not think that is consistent with the fundamental theory of N. It. A., Senator.
Senator GEORGE. Do you not believe that that apprehension does
exist on the part of a great deal of the business of the country?
Mr. RrCJiBERG. I think that apprehension exists to some extent in
business, because of the pressures which have been brought to put in
effect probable ultimately desirable policies, of which perhaps only a
majority, a bare majority, up to the time are convinced of the good.
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We are under this pressure from code authorities, for example.
They see the situation in a particular trade or industry, which they
think could be improved by a certain amendment to the code. They
come in strongly urging that. Against that there will be a minority
which is doubtful, as to whether the are ready to go that far. My
own personal disposition has been tt this should not be regarded
as arnatter for majority rule over minorities, but should be regarded
as an effort to put into effect substantial accepted standards as to
which only inconsequential minorities objected; the sort of thing
upon which trade and industry as a whole could agree, because I
believe that is what a law shouldbe, and that is a representation of the
accepted habits and customs of the people.
Senator KING. Isn't it a fact that you are seeking by your policies,
uniformity-such uniformity as will produce and must necessarily
result in stagnation?
Mr. RIcBERG. I think we are doing our very best to prevent that
uniformity, Senator, There are those who believe in that type of
governmental regulation and they have no control over the N. R. A.,
and they certainly have not been directing the policies of the N. R. A.;
any who have that idea.
Senator KING. Do not the policies oaf the N. It. A. inevitably tend
to do what might be denominated as restraint in trade and in monopoly, and before you answer that, may I make one suggestion?
You will recall when'the Sherman antitrust law and the Clayton acts
were enacted, it was because much business had gotten into tne oands
of a few individuals, and they were creating monopolies, and they
were calling their competitors, the small business inan, chiselersusing your expression. They may have used the word "chiselers"
then, but they said they were cutting prices, and therefore they
wanted to crush them, and they did crush many of the small business
men, and the crushing process was so terrific and so tragic that
Congress was compelled to step in and enact those laws to which 1
have just referred. Does not your policy, contemplate such a uniformity as that competition will be strangled and ultimately will be
destroyed?
Mr. RicHBEim. Senator, I want to call your attention to the fact
that the very development under which monopoly grew in this
country and that caused the passage of the antitrust lnv s was price
cutting by large units that could afford the financial loss in order to
drive the small man out of business, and the one thing we have
been most criticized on in the N. I. A. as 1 practice andl regulation
in business has been the effort to preserve the minimum price level
to prevent destructive price cutting, which is the chief weapon of the
monopoly, so that the major activity of N, It. A. which has been
subject to criticism has been the destruction of monopoly. That is a
fact.
Senator KING. There may be much difference of opinion on that.
Mr. RICHBERG, I think it'is still a fact, Senator.
Senator GEoRGE. I meant to imply in my question that you can
remove the apprehension of a considerable part of the business of the
country and yet do no violence to the fundamentals on which the
act was based.
Mr. RycHBEo. I agree with you. That was the basis of the statement as I sought to make it.
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Senator GEORGE. I so interpret it. But I do think that that
apprehension ought to be as far as possible removed, and removed
by very clear enactment in the law itself.
Mr. RICHBEna. That is one of the great desirabilities of clarifying
this law, Senator.
Senator BARKLEY. Looking back over the history of the N. R. A.
from the beginning, in view of the novelty of it and the experimental
character of it, is it your view at present that from the start it attemp ted to cover too much territory?
Mr. RICHBmtG,. I have said repeatedly, I think the greatest weakness of the N. R. A. was the effort to cover too much territory in a
short space of time. The pressure to do that was that if we did not
give all industry the same opportunity, we put one section of industry
at an unfair competitive advantage over the other, that therefore the
pressure was on us to do this all at once, but that pressure itself inevitably meant the job could not be done in the careful way it merited
as a long-term proposition.
Senator BARKLEY. Basing whatever legislation we enact upon the
experience of the past year and a half or 2 years, is it your view that
whenever an industry is covered by the code, it ought to be fully
covered so there would 1e no outer fringe of a given industry that was
not within the scope of it, but that there are certain types of trade
and probably of industry that need not be covered at all tinder the
N. R. A.?
Mr. RIcHnEl,. I think you have got to cover an industry effectively, the industry, or else you had better not, attempt to cover it at
all. 'The complaint which 'was niade at the time the N. R. A. was
established, from industry after industry that had been trying to operate in a trade association, to clean up practices in the industry, was
that as long as there was a group of 5 or 10 percent who could live
outside of a decent rule of trade practices, they could absolutely
destroy the efforts of the 90 or 96 percent to establish decent rules, and
that is true, and that, has been shown in the N. R. A. In other
words, you simply must have coverage of an industry if you are
going to protect the people who honestly comply. Senator Costigan,
did you want to ask a question?
Senator COSTIGAN. Dave the criticisms of your price cutting policy
come mainly from large business or small business?
Mr. Ricnnno. Provisions endeavoring to protect prices?
Senator COSTIGAN. To prevent price cutting.
Mr. RICn BERG. The trouble of it is that it varies from industry to

industry. In some instances they have come from the larger groups,
such as the chain stores, or mail-order houses or department stores
that could cut prices strongly in a certain leader line and make up their
profits in another. In some instances, in some trades and industries,
where a particular group of small manufacturers or producers were
operating on a low price level by virtue of either skimping in quality
or by overworking and underpaying labor, there has been complaint
there.
Let me give the notorious example f the cleaning and dyeing industry. You could get suits cleaned and pressed at ridiculous prices, but
as a matter of fact, the public did not know that what they got in the
way of cleaning was a sprinkling of it with gasoline and hanging it in
the sun and sending the suit back.
110782--PT--
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Senator CONNALLY. The fellow that got the suit back would know
better how it was cleaned and pressed then somebody in the N. R. A.,
wouldn't he?
Mr. RICHBERG. He would know how it was pressed, but he would
not know how it was cleaned. That is just what we found they were
doing. We found the suits were sent back from the cheap establishments, smelling of gasoline and pressed, and not cleaned in the slightest
degree.
senator CONNALLY.

If the man who owns the suit wants it done

that way, hasn't he got that right?
Mr. RICHBERG. I think it is his business in this sense, if you tell
him what is being done and you give him an adequate opportunity of
knowing the sort of fraud that is put over on him.
Senator CONNALLY. I think that is a benevolent paternalism that
is an invasion of his personal liberty. If he does not want his suit
cleaned in a certain way, he should have it done as he wants it.
Senator BARKLEY. You should be sure. he wants it sprinkled instead
of cleaned.
Mr. RICHBERG. In the rubber-tire industry, for example, which
affects everybody that owns an automobile, one of the trade provisions requires proper branding of tires. The average consumer
cannot go and buy a tire and know, ordinarily, what kind of a tire lie
is buying unless he has some standard that he can rely on which is
written on that tire. We have heard a lot about consumer protection, but as a matter of fact we have a good deal of it under the
N. R.A.
Senator CONNALLY.

That is a different thing. That is concealed.

That is a technical matter.
Mr. RICHBERG. fie cannot tell by the gasoline on his clothes,
either.
Senator BARLuY. In connection with cleaning, there has been a
lot of publicity given to the arrest of some fellow in New Jersey for
cleaning a suit of clothes or pressing it for 35 cents when he should
have charged 40. Was that notorious case brought under the
N. R. A. or the law of New Jersey?
Mr. RICHBERG. Senator Barkley, there were two interesting things
about that case. In the first place, it was brought under the law of
New Jersey and not under the N. R. A. It was brought under the
New Jersey code. In the second place, when we announced the probable suspension of the cleaners and dyers code, one of the first telegrams we got was signed by this man saying, "I am the pants presser
who was sent to jail. Please don't give up our code as it has done
great good to our business." [Laughter.]
Senator CLARK. As far as the State law is concerned, it is a fact
that the N. R. A. has actively solicited States to pass State statutes
along that line.
Mr. RICH BERG. Precisely.
Senator CLARK. And New Jersey is one of the States that acceded
to the solicitation?
Mr. RICHBERo. No. What New Jersey did was this: Instead of
passing a purely cooperative law so as to maintain common standards

of the codes, they passed a law providing for State codes. That is of
course naturally within the jurisdiction of any State that wants to
pass such a law, but the likelihood of the effect of it is that it would
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create double confusion, where you enter the field where you already
have a Federal code, and there is a State code with different provisions.
Senator GORE. Wasn't that case in the Federal court, that presser's
case?
Mr. RICHBERG. NO; that was in the State court of New Jersey.
Senator GORE. I want to ask a question along the line Senator
Barkley asked a minute ago. There were in the neighborhood of
600 codes I think you said, the other day?
Mr. RIcHBERa. Seven hundred.

Senator GORE. And I believe you stated, you said that it was an
off-hand statement, that that number could probably be reduced to
some 50 or 60.
Mr. RiCHBERO. I had just made a statement a minute or two before you came in, in which I showed the possibilities of reducing this
total number to about 181 codes.
Senator GORE. Can you break that 181 down to those that would
he distinctively related to interstate commerce?
Mr. RICEBERO. I think all of those codes would be very definitely
related to interstate commerce.
Senator GORE. And none would be distinctively a category that
was intrastate commerce, but affected interstate commerce?
Mr. RICHBERG. That group would include none of the so-called
"local service codes." It would include many codes, which under
the definitions of some persons, are regarded as intrastate business
but, for example, we cannot accept the theory that manufacturing
and mining and the retail outlets do not determine and affect interstate commerce, because as a matter of fact, they can absolutely
destroy interstate commerce.
Senator GORE. That might be, Mr. Richberg, and yet even admitting that they might destroy interstate commerce, could not they
be so distinctively local as any effort to relate them to interstate
commerce would be just the result of a wish that they were related
rather than any facts which make up an integral part or essential
part of interstate commerce?
Mr. RICHBERG. It is wholly a question of fact.
Senator GORE. If you set up as a standard the desirability and
allege the necessity that a local business be controlled because it does
affect interstate commerce, that does not exclude anything.
Mr. RICHBERG. It is only a question of degree, Senator, that is the
whole question of the authority of the Federal Government.
Senator GonE. The other day you said that about five different
codes, I believe, involved about 50 percent of the labor disputes.
Mr. RICHBERO. And trade practice disputes, yes.
Senator GORE. And that there wereMr. RICHBERo (interrupting). Labor disputes and trade practice
disputes. They were a different five.
Senator GORE. That is what I was coming to. There was one &
that involved 50 percent of the labor disputes, and another 5
that involved about 40 percent of the trade-practice disputes, if I
remember.
Mr, RICHBERG. Something like that, Senator.
Senator GORE. I want to ask you this, that I wanted to ask, butf
did not get to it. Were some of those five codes common to both
categories?
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Mr. RICHBERG. Yes.
Senator GORE, Name those.
Mr. RICHBERG. The trucking

code was common to both categories;
the baking code was common to both.
Senator GORE. I did not remember, but I thought there were some.
The trucking code would undoubtedly be related to interstate commerce.
M'r. RICHBERG. Very closely.
Senator GORE. The baking code would not, necessarily.
Mr. RICHBERG. I am not familiar with all the details in that business. That is less closely allied, obviously.

Senator GORE. I was wondering if the trade practice troubles
could be remanded to the Federal Trade Commission and eliminate
them from this effort to administer codes otherwise.
*Mr.RICHBERG. The difficulty with the trade practice provisions in
the Federal Trade Commission, Senator, is wholly a matter of operation. The Federal Trade Commission operates'in judicial legalistic
manner of slow and interminable procedure on the basis of enormous
records.
Senator GORE. It is a complicated piece of machinery.
Mr. RICHBERG. And it does not operate effectively to help and aid
trade and industry. It does operate to deter improper practices and
to eliminate by broad rulings, improper practices; but when it comes
to the helpful, cooperative side, the Federal Trade Commission is very
poorly devised for that purpose.
Senator GORE. Then you think that you need a more efficient
set-up?
Mr. RICHBERG. A different type of administrative action,
Senator GORE. Of administrative machinery?
r. RICHBERG. Yes.
Senator GORE. To administer the trade practice and correct the
unfair practices in connection with the codes?
Mr. RICEBERG. Exactly.
Senator GORE, Pardon me. The Senator is suggesting that the
Federal Trade Commission did approve some codes.
Mr. RICHBERG. They recently approved trade practices in one
industry, and then from time to time they have held trade-practice
conferences in which they have given approval and sanction to certain
trade practices.
Senator GORE. What I am trying to get at now is the essential trade
practices and unfair trade practices ought to be committed to a special
set-up of administrative machinery as distinguished from the Federal
Trade Commission. That is one point I am driving at. The other,
with respect to labor troubles, could they not be limited to minimum
wages, maximum hours, minimum conditions, and standards or quality
of output, without involving the question of efficiency as between
-competitive concerns?
Mr. RICHBERG, I think there is no question about that, and the
suggestion that I made as to limited codes of fair competition prac.
tically covered that line, Senator, and no more. That is the compulsory group providing, however, for industry and opportunity to
voluntarily adopt further standards if they could agree upon them.
Senator GoRE. Don't you think the agreement on standards and
quality, such agreements are essential if you are going to emancipate
in a way the field
of efficiency from control?
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Mr. RICHBEBO. I think it is very dangerous, Senator, to enter into
the field of regulation over what should be standards or quality. You
can enter into the field of representation of what quality or standard
is so as to have proper branding and proper labeling and proper representation, but I think the determination of what is a sound quality or
standard is rather a dangerous proposition to enter into from a governmental point of view.
Senator GORE. I was wondering if it was possible to outline a plan
or a program under which the main objective was to eliminate obstructions and handicaps on the one hand so as to give them free competitive conditions, comparatively at least, and keep out of the field as far
as we can, that affirmative regulation telling them they must do this
and they must do that. I see a fundamental distinction between the
two. I do not know that we can work it out in practice altogether or
in administration.
Mr. RICnBsRG. Here is the difficulty as an administration proposition, but I think generally what you laid down is a sound principle,
and that is of negativing those things which are definitely harmful,
leaving the promotion of improved conditions to voluntary operation,
because we may not all agree upon what is for our benefit. We more
often easily agree upon what is for our harm.
Senator GORE. Leaving business as free as possible. That is one
of the main objections I have. I do not want to put all of these concerns together, the efficient, the more efficient, and the less efficient,
and make them keep the same pace. I think that impedes progress.
Mr. RICHBERG. I think as a matter of fact you will find in the
actual operation of the N. R. A. administration, there has been a very
small amount of anything of the latter category. I think you will
find that often in the operation of the trade association, which is
confused with the N. R. A., they have gone ahead with rather ambitious plans which have not been necessarily a pact of the code itself,
but have been rather a part of the effort of the trade association being
organized for the support of the code, to go forward hito more ambitious fields. That is, we have had presented to us often, suggestions
for the improvement or modification which has been difficult to accede
to.
Senator GORE. That naturally raises another issue with reference
to different groups within a trade organization, the stronger group
seeking advantage of the weaker group. I take it there is a point
where your administrative agency would have to intervene to see
that justice is done,
Mr. RicHiio. That is precisely what we have attempted to do ini
many instances, and that is a field of hot controversy when we do
intervene.
Senator BARKLEY. Let me ask you a question there before we adjourn. There has come to me the expression of a fear among certain
small units in certain industries, that somebody is seeking to bring
about such a condition of economic competition as to recentralize
the manufacture of certain products; for instance, in my city of
Paducah, a city of about 35,000 people, there is a branch of the
International Shoe Co., which has been there for 10 or 15 years and
employs about a thousand people. Somebody has created a fear on
the part of those people that under the N. R. A. an effort is being
made by somebody to recentralize the manufacture of shoes so that
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that plant would have to close and go back to St. Louis or to some
other large industrial center. The same sort of fear is being created
in the minds of some clothing factories, that somebody, in a mysterious
sort of way, and they usually say it is the big manufacturer, is trying
to compel the creation of such a competitive situation that this
decentralization which has been going on for a number of years will
comq to an end, and that all these products are to be turned out in the
large industrial centers. Is there any sympathy for any such effort
on the part of the N. R. A., or is there any such plan contemplated?
Mr. RICHBERG. There is not any such plan, and as a matter of fact,
it is not the business of the N. R. A., and I do not think it accepts it
as its business, to aid in the working out of any ultimate scheme, as to
whether business should be operated in large or small units, or centralized in certain locations, or decentralized; but it is perfectly true,
Senator, that it is a thing which the N. R. A. administration has to be
on guard constantly against, that in the operation of the codes, those
who are thoroughly familiar with what might be known as the tricks
in the trade, ril endeavor through some innocent-appearing and apparently helpful regulation, as a matter of fact, to obtain some advantage for a particular group or section, and I think for that reason
it is exceedingly desirable for the N. R. A. not to enter into those controversial fields of trade practices where there is a distinct opposition
to something which apparently on its face may be a beneficent effort,
but if there is a real strong opposition to it, we may be pretty sure that
there is something behind the apparent good of the effort.
I think in the work and the rush of the N. R. A. and the difficulty
of getting the codes across, many such opportunities may have developed in particular instances under codes, and it has been our effort
in recent months where those were uncovered, to get the eliminatioa
of those opportunities.
Senator BARKLEY. Then it is a fair statement to say that so far as
the N. R. A. is concerned, it does not countenance or sanction any
devious method by which industries are to be driven out of any section or any locality in order that they may be driven somewhere else,
from which they originally came, or to which they might ultimately go.
Mr. RICHBERG. Senator, I think that the N. R. A. did not receive
any mandate from Congress, and I doubt if Congress would desire to
give any mandate to plan how, in general, the business of the country
should be operated.
Senator CLARK. But isn't it true, Mr. Richberg, that when one
group, let us say-take for example what Senator Barkley used as
an example, that the New England group of shoe manufacturers may
control that shoe code authority and proceed to make some regulations that not only have a tendency of moving the shoe-manufacturing
business back from Missouri to New England from which it was taken
over a period of 35 or 40 years, and that when they make such a regulation they enforce it by the power of the N. R. A. In other words,
it does not amount to anything unless they have the power of the
N. R. A. back of it. Is that not true?
Mr. RICHBERG. In the first place, I do not know what such type of
regulation should be, but I will say this, frankly, that they should
not be permitted to make any such regulation, and they should not
be given the sanction of the N. R. A.
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Senator CLARK. But the point is that they can only function, one
group or one section, or any competitive group can only function and
enforce their ukases through the power of the N. R. A. itself; isn't
that right?
Mr. RICHBERG. That may be true; but I have explained frequently
that there has been no grant of authority to code authorities to go and
make rules and regulations or change codes or enforce some provision
that in their opinion seems to be a good provision.
Senator CLARK. The N. R. A., for instance, did approve the lumber
code, and the lumber code contained a provision that a man who
went to a factory-a flooring factory, let us say-in Springfield,
Mo., at the door of the factory, had to, in addition to the price fixed
by the lumber code for flooring, had to pay the freight from either
Memphis, Tenn., or some point in Louisiana or Arkansas-the exact
points I have forgotten. That was enforced by the power of the
N. R. A. was it?
Mr. RICHBEIRG. As I have previously explained, those provisions
have been suspended as far as any price provisions in that code are
concerned.
Senator CLARK. I understand the thing finally broke down of its
own weight, but the N. R. A. approved the lumber code.
Mr. RICHBSRG. Yes; it was approved; and I have repeatedly said
here that I have not defended the provision of the lumber code. It
was one of our early codes, in which some unfortunate experiments
were undertaken, at a time when the industry was in great distress
and a great many difficult problems were presented in that situation.
The CHAIRMAN. It is getting quite late.
Senator GORE. I would like to ask one more question. It relates
to the matter of administrative machinery. You remarked a minute
ago, Mr. Richberg, that some of those who were familiar with the
tricks of the trade would trump up devices, undertaking to give themselves ad-antages against competitors. Undoubtedly that situation
does arise. If that is referred to an administrative board, and the
party or group that originated the plan should have the controlling
voice on the quasi-judicial administrative board that settled it, they
would have the inside track. And where would you vest final power
and jurisdiction to decide that sort of thing?
Mr. RICHBERG. Only with the public officials of the Recovery
Administration, and not with any private authority, and they have
no such authority now.
Senator GORE. Of course they would have the right to go to court.
Mr. RICHBERG. Oh, yes; of course.
The CHAIRMAN. The committee is very thankful to you, Mr.
Richiberg, for your illuminating statement and your candid answers
to the questions.
Tomorrow the committee will meet at 10 o 'clock, and Mr. Williams
will be on the stand.
Mr. RICHDERa. May I suggest that this entire list that I gave, if it
is not now incorporated in the record, shall be incorporated?
The CHAIRMAN. Yes; it will be incorporated in the record.
(Whereupon, at 12:15 p. in., the hearing was adjourned until 10
a. m. of the following day, Thursday, Mar. 14, 1935.)

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
THURSDAY, MARCH 14, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met pursuant to adjournment, at 10 a. in., in the
Finance Committee room, Senate Office Building, Senator Pat Harrison (chairman), presiding.
Present: Senators Harrison (chairman), King, Walsh, Barkley,
Connally, Gore, Costigan, Bailey, Clark, Byrd, Lonergan, Black,
Gerry, Guffey, Couzens, Keyes, Metcalf, Hastings and Capper.
Also present: Mr. Donald R. Richberg, Executive director National
Emergency Council; Mr. Blackwell Smith, acting general counsel,
National Recovery Administration; Mr. Leon Henderson, economic
adviser, National Recovery Administration.
The CHAIRMAN. The committee will come to order.
Mr. Williams, for the purposes of the record, just state your full
name and the position you hold with the N. R. A., how long you have
been there, and so forth, your background, and then proceed in your
own way with your statement.
STATEMENT OF S. CLAY WILLIAMS
Mr. WILLIAMS. My name is S. Clay Williams, of Winston-Salem
N. C. At the present time I am Chairman of the National Industrial
Recovery Board having served in that capacity from late September
of last year until the present time.
Mr. Chairman and gentlemen, I have not prepared and am not filing
any formal statement. My idea of this situation with respect to my
testimony and what the committee might want from me, in view of
the fact that Mr. Ricbberg has covered the territory so widely, is

that probably I would be most helpful to the committee if I should
simply place myself, if I may say it that way, with respect to this
general situation, and then let the discussion take such turns as the
committee might want to give it by an expression of interest in any

particular part of it. Proceeding upon that basis, therefore, let me
start with what we might call the elementals or the fundamentals,
with the suggestion that while this N. R. A. thing looks very complicated under some approaches, there is a way to approach it from which
it is nothing like so complicated.
It is rather like looking at a tree from a distance, with all the
boughs intertwined the one with the other, and therefore finding
yourself unable to trace things out, as against standing at the trunk
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of the tree, and from that position of fundamentals, seeing just where

everything leads to, and what everything's relationship to everything
else 'is. So if I, may say it, I am going to place myself on that figure
close to the trunk of the tree and speak from that point of view.
Beginning with the act and its objectives and purposes, which I
think also represent its values, with a view to getting the segregation
of those main objectives and those main values, of course, the act was
to work to a relief of unemployment and an increase of purchasihg
power, relief, and recovery, and somewhat of reform.
In my view of the act, the primary objective, the fundamental in
the act, was the provision under which wages should be established
as not below a fixed minimum, the effect of which was to guarantee
to the workers in the country that whatever the conditions iiight be,
their wage would not be subjected to a competition that would drive it
below a certain fixed minimum, fixed as representing a living wage.
if may translate that fundamental into terms of industry from a
mnufacturer's point of view and mark the extent of that effect on
that side, it was simply the taking out from the list of things that
manufacturers and competitors generally compete with each other
over, the wage to the extent that it was taken out by the establish-

ment of a minimum below which coml)etition should not be permitted
to drive the worker's wage.
That is the place at which we start; that, as I have regarded it., is
the fundamental friom the point of view of labor in this act. It was
the fundamental and the most effective thing with respect to relief
and recovery, possibly and certainly had some elements of reforml in it.
, natorI WALSH. Does not the wage provisions necessarily require
mNaximum hours of labor?
N1r. WILLIAMS. It does, necessarily.
Senator WALSH. So whelen you ire speaking of minimum wae, you
mean ininilmun wage with limitation of hours.
.1Mr. VILLIAMS. That is right.
Senator KING. Did you have in mind the fact that climatic and
geographical and other conditions might affect wages?
NIr. WILLIANS. I do have that in mind, definitely.
Senator KING. And that depression and profits might affect
wavtes?
Nh'.

VILLIAMS.

Definitely.

Seniitor KliNO. Did you take into account the condition which
prevails in Great Britain, that you must have profits before you can
troe eiiip~loywent?
N1lr. WILLIAMS. 1 know of no way to pay wages excet, out of the
profits nade out of operation.
Senator KING. And you can, by excessive wages or by excessive

taxation, arrest the development of industry and prevent profits,
and thereby prevent em ployinent?
Mr. WILLIAMS. That is assuredly a l)ossibility. It, presents a question possibly of where that line lies, and I think any differences of
opinion are not so much over the principles as over the point at which
the principle becomes operative detrimentally instead of beneficially.
Senator KING. You do not advocate the freezing of wages------Mr. WILLIAMS (interrupting). I do not.
Senator KING (continuing). Any inire than you advocate the freezing of profits?
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Mr. WILLIAMS. I do not.

Senator KING. Wages have to respond, or they do respond, in every
country to demand, do they not?
Mr.'WILLIAMS. They do.
Senator KING. And to business activities or business depression?
Mr. WILLIAMS. And there is a limitation, of course, to the extent
to which the social purpose involved in fixing a minimum wage can be
served without running into some of the things that you are speaking
of, Senator.
That looks like a rather simple proposition to start with. It is not
is simple in administration as it sounds in the statement, for the
reason that when you take wages out of competition below a certain
minimum while you are holding the balances evenly between all concerned, in that all are subject to the same rule, and in that theoretically it makes no difference as long as you stay within a reasonable
limit, what wage is paid, provided all are paying it, you do run into
other ramifications down those roads that give some difficulty.
One of them leads immediately to the fundamental policy, as I see
it, in the law of this thing. If there be, as there seems to be, units in
industry which are in industry and succeeding in industry because of
an advantage taken against competitors through a low wage, an
unconscionably low wage, and if their efficiency, the efficiency of
those units, is so low that they could not stay in business except for
that advantage taken against competitors through that lower wage,
then the minute this principle is established, the question is presented
whether or not those units, inefficient units, inefficient to the extent
that they cannot stay in business except they take the margin to stay
in business out of the wage, shall be protected; or on the other hand,
whether in spite of what may happen to those groups, we shall go
forward and serve a social purpose and a generally desirable purpose
of eliminating unconscionably low wages. So we meet a question at
almost every turn of the road in this situation.
The N. R. A. on that particular point, up to this time, has always
resolved that question in favor of protecting the wage against an
unconscionably low position, even though it had some disastrous
effect, not upon any great group of operators, but upon that particular
group of operators who are so inefficient that, except for taking that
margin out of the labor, they would not be in business. But that, I
think, is one of the fundamentals in this whole N. R. A. situation,
and it is a question of which particular group you are going to appear
for you cannot appear for and save the interest of both.
I do not mean to indicate, and I want to emphasize that I do not
want to indicate, that there are many units of business that fall
within that classification, but there are some, and I am not talking of
the small as against the large, but of the efficient as against the
inefficient, the degrees of efficiency.
Senator KING. Large units may have inefficient management, and
inefficient administration, as well'as the small unit?
Mr. WILLIAMS, There are some large units that are very inefficiently
managed, just as there are some small units that are very, very efficiently managed.
Senator KING. A large unit may be so large as to reach the position
of diminishing returns because of largeness?
Mr. WILLIAMS. Yes.
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Senator COUZENS. May I ask, Mr. Williams, if you have had any
experience in observing Lhe relative efficiency of the men, the employees, with relation to the wages they receive?
Mr. WILLIAMS. May I ask, Senator Couzens, if you mean in a given
industry or as between industries?
Senator CouzENs. Well, with respect to your own observations in

the industry that you have been familiar with. I do not ask you to
answer for other industries that you do not know about, but from
your experience in industry, my question is, have you observed any
difference in efficiency of the men or the employees in connection
with whether they got extremely low or reasonable wages?
Mr. WILLIAMS, The wage, so far as my individual experience goes,
and my direct observation goes, is adjusted to the efficiency of the
men. Whether one is the cause and the other the effect, or one is the
effect and the other the cause, I do not say; but the greater efficiency
is found commanding the greater wage, and the lesser efficiency, the
lesser wage; of course.
Senator COUZENS. So I got from that answer that your conclusion
is that when men are satisfied, with a reasonable wage, their efficiency
is much better than when they
are
that.dissatisfied an( with a lower wage.
Mr. WILLIAMS. I agree with
The CHAIRMAN. All right, proceed; Mlr. Williams.
Mr. WILLIAMS. Mr. Chairman and gentlemen: To go to a specific
territory where the N. R. A. has had quite a lot of argument, some
criticism, some difference of opinion, let me lead immediately into
this price situation by listing some things prior to the development of
my thinking on that, that seem to have the general support, and I
think ought to have the general support of public opinion in this
country.
I refer to the elimination of child labor, I refer to the establishment
and maintenance of minimumN wages that represent a living wage,
I refer to the limitation of hours by way of spreading employment as
much as possible, and the preservation of proper working conditions,
with of course the full liberty of the worker to handle himself in such
a way as lie and his associates may desire to handle themselves in
their relationship with their employer.
With those things planted as a group of things which in my opinion
have the general support of public opinion in this country, I lead from
that to the question of what happens when you esttlish those as
things to be enforced, and that leads inimadiately into the fringes of
price territory, though not definitely into price territory.
It comes up this way, practically: When you say to a given industry
that "you must eliminate all child labor, that you must observe certain minimum wages, that you must observe certain maximum hours ",
you have in a number of instances in the units of the industry, of
course, and maybe on the whole of the industry, placed an additional
burden, but forget the case where it is a burden on all of the industry
and take the case where it is a burden on some as against others.
The answer comes forward, whether actually madeSenator COUZENS (interrupting). Mr. Chairman, 1 would like to
ask for the stopping of the shooting of these photographs. I do not
see how the witness can even think or talk with those things popping
in his face all the time.
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The CHAIRMAN. Finish with your photographs, gentlemen. And
now proceed, Mr. Williams.
Mr. WILLIAMS, The minute you impose those the answer comes
forward, or at least the question comes forward from a number of
units in a given industry. "That is all right, I would gladly heed
and meet those wsge requirements or other conditions, but it happens

that I am subject to certain relationships with competitors, some of
which I do not think are entirely fair; I am the victim of a number of
practices on the part of my competitors which cost me enough in my
profits and the possibility of return out of my business to leave me in
a weakened condition on the question of whether or not I can pay
these wages; therefore I am saying to you that while I am perfectly
willing to undertake the wages, I think I should be protected from
some unfair practice on the part of my competitors, which depletes
my capacity to pay wages. I will pay them if you will protect me."
That, in that commonplace way of saying it, presents the question of
necessity of going somewhat beyond this territory that is purely a
matter bf taking care of the working men in industry, and making
it possible for the provisions made in his behalf to be effective, without
being destructive to other interests that it is in the general interest to
preserve-to lead over into the fair practice territory, therefore.
Those of us, so far as I know, without exception, who have worked
administratively in this situation and given a good deal of thought to
it, feel that there is not any such thing as a full service of the things
that we desire to serve for the working man in the situation without
getting to some extent over into the other field and undertakings to
eliminate those unfair practices that destroy the capacity of a unit in a
given industry which undertakes the burden of a contract to preserve
its capacity to pay those wages.
That means that we are colmnitted to the policy of permitting,
approving, and working out methods of accomplishing the elinination of unfair practices, destructive really in this sense, of the capacity
to pay the wages that we demand shall be paid.
Ihat takes various forms. Of course there are certain practices of
long standing in industry in this country-they are getting fewer and
fewer each year as the commercial conscience improves-but there
are practices that involve misrepresentations, practices that involve
irregularity of method of the representative of the competitor as
against other competitors with customers, but there are others that
take perfectly definite forms like selling below cost, or too low, sometimes, expressly for the purpose of getting somebody else's business.
We have bad a case presented where definitely in that territory it
was a case of "I would gladly pay the wages, but if I am to be subjected to somebody just coining along and because he has the financial
strength to do it, cutting the prices out from under me and leaving
me no profit, at all, then a problem is presented for me."
Let me say that I am not talking in the territory of price maintenance, I am not talking of anything that in my opinion is calculated to or would lift a price level above a normal, or be properly
described as maintaining a price. I think the all but unanimous
opinion of those whose opinion 1 know, in and connected with N. R. A.,
is perfectly definitely against any element of price maintenance, any
method of price maintenance, if you will accept my description of
price maintenance as a proper definition of that term.
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But the point I want to make is that the question of eliminating
unfair trade practices all but leads in sometimes to the territory of
price maintenance.
We had it in this loss-limitation situation. That is the classic
case which represents an example of it. There are some codes in
which there is a provision that various distributors shall not sell
below an invoice plus, plus a percentage estimated, to enable him to
recover a part of his labor charge. That sounds like it goes into
price territory. I use it to draw this distinction between what is a
price-maintenance provision and what is a prevention of unfair trade
practice.
Senator WALISH. Also there are some codes that prevent discounts
on payment within a limited time of 10 (lays or 30 days?
Mr. WILLIAMS, Yes; but mainly in the interest of uniformity of
practice, rather than in the interest of affecting price itself.
Senator COUZENS. May I ask if the yardstick of prohibition
against selling below cost, is an adequate yardstick?
Mr. WILLITAMS. We are having a great deal of trouble, Senator
Couzens, in finding just what that rule ought to be. General Johnson
compromised it in the retail code by assuming that a fixed percentage--I think it. was 5--mark-up'from the invoice would be a
proper limitation. It was not the recovery of all of the cost. I am
corrected and will say that figure was 10 percent-anyway, a fixed
arbitrary percentage, which represented only a percentage of the cost
or expense of distribution to go on top of his invoice before he could
get rid of the goods. But it is exceedingly difficult to draw that line.
Stating it in the abstract there is no difficult so far as my own
thinking and my own satisfaction with my own thinking is concerned,
in stating it in the abstract: but in working out the rule and applying
it, it is an exceedinglv difficult thing.
In the abstract, f ihink the rule should be this: That no provision
of that kind should be so fixed as to serve to raise a normal price
level above the nornial at which it ought to travel. On the other
hand, stating the other wing of it, if we are to serve this purpose of
eliminating unfair trade practices on the part of one competitor, that
is unfairly destructive of the capacity of another to pay a wage, that
we have got to follow up that ladder to an extent that serves the
territories of eliminating the unfair practices without running into
the question of lifting the price level against the general consumer;
but we are far short, Senator CouzeTns, of having written the rule

which accomplishes that.
Senator COUZENS. In a number of (odes there is a provision
against selling below cost of production, and I now more have reference
to the manufacturer than I do to the retailer. Is it not a fact that
the main prohibition is against selling below cost in some of the codes.
Mr. WILLIAMS. Going over into the manufacturing codes, it is
true, as brought out in Mr. Richberg's testimony, that there are something over300 codes that have cost-accounting methods. I do not
know the exact figure, but anyhow something over 300 codes which
have written into their structure as originally worked out-Senator KING (interrupting). May I interrupt and say that there
are 560 codes that have provisions relating to minimum prices and
cost methods.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

171

Mr. WILLIAMS. And most of that number have a provision for
the working out and adoption, with the approval of the N. R. A.,
of the cost methods to be used as a basis for application and enforcement of these rules against selling below cost, which at that time were
contemplated.
Now, as a matter of fact, while in the body of those codes we find
that provision, it was coupled with a requirement of approval on the
part of the N. R. A. administration before becoming effective or being
used for those purposes. I think it was only about 30 of them that
eventually had an approval. Thirty-nine is the exact number that
eventually had approval of that, and (lefinitelY the drift of opinion
has been away from attempts to maintain price.
Senator KING. Supplementing the question Senator Couzens asked,
is there any effort to maintain uniform prices, regardless of develop.
ments and'improvements of the individual units under which, or by
which, their costs would be considerably reduced below the level of1 do not use the word critically-static cost level of the majority of
those in the industry?
Mr. WILLIAmS. There is no approach from that angle, and I think

there should be none.
Senator KING. That is to say, if a unit in an industry devises better
and more perfect methods-conomically or managerially-for the
conduct of its business, which results in a diminution or reduction in
cost to that particular unit, would you feel that if it fell below the
uniform level, that that unit would be prevented from availing itself
of those advantages which its genius or its ability or managerial
efficiency had evolved?
Mr. WILLIAMS. I think the consumer of the county, which is the
population of the country, is entitled to have nothing which should
interfere with it having the benefit, of anything which will promote its
own standard of living as a possible user of goods by reason of that
kind of thing, providing we are serving the wage situation and other
situations properly meanwhile.
Senator COUZENS. Have you not had complaints about some in(lustries selling below cost, and as a, result thereof, have made investigations?
Mr. WILLIAMS. We have.
Senator CouzENs. How many of such cases do you recall that you
made an investigation about selling below cost?
Mr. WILLIAMS. I could not give that number, Senator. A few of
them; not many.
Senator COUZENS. Not many?
Mr. WILLIAMS. Not many.
Senator KING. Do you mean the cost to the unit or to the group?
Senator CouzENs. Cost to the unit. I have had statements made
to me-I do not care to mention names--of instances where they kept
lowering their posted prices from month to month until the other
competitors found they could not compete, so they made a complaint
that this particular industry was selling below cost, and that an investigation was made by the N. R. A., as these allegations and pleas
that they were selling below cost required them to quit dropping the
price from month to month.
Mr. WILLIAMS. Mr. Smith tells me that there is one example of
that, Senator Couzens, in the agricultural fungicide. Of course, the
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process that you developed in your question would have one phase if
there were a provision in the code definitely forbidding the selling
below cost. It would have another if the code went no further
than to provide for open prices, that is, the publication or listing of
prices; and the very definite drift, as I was sa ing a while ago, of
opinion among those in N. R. A., without anticipating any announcement of policies that may be made in the territory, is away from the
attempt in the manufacturing industries to prevent the selling below
any given price, but is in the direction of open prices and public information, that is public within the industry, at least, and those
dealing with it, as to what prices are, which 's an entirely different
thing, and does not have, as many of us see it, the element of pricefixing in it at all. It has the information as to what prices are, but
stops short of any control whatever as to what the price shall be.
Senator COUZENS. When : . I. A. goes out to establish whether an
industry sold or is selling below cost, what does it include in the cost
items? A return on investment, and all that sort of thing.
Mr. WILLIAMS. That is right into one of the hardest questions, as
you know, of accounting and in N. R. A. The accountants themselves
of this country, can get into a war between themselves as to what a
proper accounting method is and what shall be called "cost" and what
shall be called one kind of cost and another kind of cost; so there is
absolutely nothing fixed in that, no absolutely fixed rule developed as
applicable as to each of these industries, that is in this question that
Senator King led into a minute ago of these three or five hundred
codes, in which it was rovided that there should be a cost system
established, but with all of those hundreds proposed, we have never
gotten any further than approving 39, and we had quite some difficulty
and an enormous task in checking those out and seeing whether they
were proper or not for approval. It is different, Senator Couzens,
as you know bettor than I, in every industry.
Senator COUZENS. Yes; but I know that over the years that the
Bureau of Internal Revenue established standards with respect to
depreciation and proper return, especially in the case of excess profits,
that are readily available to the N. R. A., and I think the using of
those statistics and figures that you have gotten over the years there
would be very valuable to the" administration in this selling below
cost. I thinly it is indefensible for an industry that is reasonably
efficiently managed to justify itself in selling below cost. I think,
however, that with the availability of these figures that the Bureau of
Internal Revenue has that the setting up of a proper cost-accounting
system would not be as difficult as may be inferred on the face of it.
Mr. WILLIAMIS. I would agree with you that the work that they
have done would carry us away down the road on the solution of the
task if we are to go into that territory.
. However, I might say if Senator Couzens will
Senator KIN(,
pardon me, that the lawsuits that we are having, one of which is in
progress now-I will not identify it-as to depreciation, costs and
such, and method of accounting, has involved the Internal Revenue
organization in interminable disputes and with conflicting results.
Mr. WILl^AMS. It has; but there is an element there that is not in
the thing that Senator Couzens is alluding to.
Senator CouzENs. No.
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Mr. WILLIAMS, Because the return on capital is involved there,
and income is involved with a tax on it. In the system that Senator
Couzens is addressing himself to, as I understand it, there is not
involved any question of the return on capital.
Senator CouzuNs. The Serator from Utah was on a committee with
me when we had a report of some 500 pages to the Senate of 1926, as
the result of an investigation of the Bureau of Internal Revenue; and
while the results may be somewhat old, still I think that they are
pertinent to this whole problem.
Senator HASTINGS. Mr. Williams, l)efore you leave that pricefixing, I would like to call your attention to one specific case I know of.
The practice, I believe, has since been abandoned by the N. R. A.,
although I do not know definitely. In my State they had an N. R. A.
code for the retail hard-coal industry, and there were two independent
coal companies, very small companies operating on small capital, the
owners doing practically all of the work, in which thev were selling
coal at $1.85 below the price fixed by the code. They were complying
with the N. R. A. in the matter of wages and everything else excepting
this price, and the N. I. A. took them into court and compelled them
to charge $1.85 more when they insisted they were nmking a fair
profit at the old figure. Has that practice been abandoned in the
NR . A. or not?
Mr. WILLIAMS. 1 am not familiar with that exact case, Senator
Hastings, but the general structure of the Retail Solid Fuel Code under
which that ease comes, has not, been abandoned. That is the
answer to your question.
Senator HASTINGS. These two independent companies said that
the accountant who undertook to fix the cost came down to them and
examined their books and insisted that they were not paying theniselves enough salary and were not doing a lot, of things which were
being (done by othe, companies, and therefore they were not charging
the kind of aprice they ought to charge. To the consumer who could
get coal from them $1'.85 cieaper, there was great resentment against
the N. R. A.
Mr. WILLIAiS. That situation to which ycu point represents one
of the difficulties into which we run in this sort of a situation.
Senator BLACK. Mr. Williams, may I ask you a question? You
have clearly stated what you understand to be the objectives of the
N. R. A., as I have heard it expressed. I understand it to be in
substance this: The object was to preserve the competitive system,
but to withdraw from the element of competition, wages, stated by
you to be the basic living wages, and to withdraw from the element
of competition, the hours insofar as making those hours reasonable
are concerned. Is that what you intended to say, as you did, that
that was your idea of the fundamental objective?
Mr. WILLIAMS. I think that is the fundamental, but I do not mean
by saying that that is t!ie fundamental objective to say that there
are not other objectives.
Senator BLACK. I understand.
Mr. WILLIAMS. Becaise there are sonie others.
Senator BLACK. Some others that would arise, as I understood you
to say, going from that, you step over to determine whether or not
the withdrawal of that element of competition makes it necessary to
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a step further and protect the employer in prices which shall not be

below cost.

Mr. WILLIAMS. I would say that iii two ways, Senator Black, if I
may. The way I said it in my original statement, that led to certain
fair-practice regulations as indicated necessary because of certain
employment conditions imposed. I do not mean by alluding to it

tbat' way to exclude the other phase of it, which is this: At the time
that this act was under its original drafting and this plan was being
worked out, it was not only important, as I understand in the attitude prevailing at that time to take care of the working man to the
maximum extent in his purchasing power, in relieving him from want,
and to take care of the greatest possible number of them by limiting
the hours, but it was also one of the desires to Congress to prevent,
as far as it could, the destruction of the business man who himself
was under just as definite and just as dire threat. I do not mean to
leave the impression that the only reason for operating in this other
territory is in order that you might serve the things that you are
trying to do in the working man's territory, but I think there is in
addition to an independent reason for operating in both territories, a
connecting reason for operating in one by way of making possible the
sustaining of position in the other.
Senator BLACK. I asked that question because I am leading up to
trying to hear your opinion in connection with the three lines of
thought, economically speaking, involved in it. The first is that there
sho d be no regulation of hours, there should be no regulation of
wages, there should be no regulation of profits, there should be no
regulation of unfair practices. That is the old theory. The second
is that it is possible to withdraw from active business competition
the question of a living wage and fair hours and still leave business just
as free as it ever was in connection with other competitive features.
May I ask you if there are not a great many elements of competition
entering into the efficiency of business and the method of production
and the ability to get out the goods for less; are there not a great many
other elements in addition to wage and hours?
Mr. WILLIAMS. There are a number of others. Competitors compete over a number of things in addition to wages if they do compete
over wages.
Senator BLACK. So that when we withdraw a part of the competition of wages, because that is only the withdrawal of a part it is simply
as you understand it, and as I think all of us understand it, a withdrawal of the competition of the lower wages, those that constitute he
living wage as it is considered, and the reasonable hours. That is all
that is withdrawn in the way of competition, so far as hours and
wages are concerned, is it not?
Mr. WILIAMS. Put up a bar against competitors competing over

the wage to the point of driving it below a fixed mininimum.
Senator BLACK. So what that really is is a legislative enactment or
rule promulgated as the result of a legislative enactment, which says
to al business, to that extent, "When we only regulate hours and
wages, we will say that you cannot work a man more than a certain
number of hours or so that you do pay him not less than a living
wage."
And then the I uestion arises as to whether we shall go
further on account of t lat withdrawal of those two competitive
features.
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Mr. WILLIAMS. Go further, if I may ask, Senator, in any particular
direction?
Senator BLACK. I meaz' this. One line of thought is that while it is
perfectly legitimate to affect the competitive system by legislation as
to hours and as to minimum wages or living wages, that even then
one element of thought is that we should still leave business free to
competee on every other feature,
Mr. WILLIAMs. Yes.
Senator BLACK. Now, may I ask if there was not a considerable
demand on the part of business to bring about the enforcement of
the so-called "fair practices acts" even before we fixed a minimum
wage and maximum number of hours?
Mr. WILLIAMS. There was.
Senator BLACK. And is it not true that the same destructive
elements to which you refer, in business, with reference to destructive
price cutting, are inherent in it, so that those objections would apply
even though we did not fix minimum wages and maximum hours?
Mr. WILLIAMS. There has been active recognition and demand for
relief against a number of unfair trade practices in this country,
independently of the N. It. A. of varying volumes of support in varying industries.
Senator BLACK. From your experience as a business man, do you
believe it would be necessary if we did not fix maximum hours and
minimum wages, to have legislation to prevent these unfair practices
to which you refer with reference to destructive price cutting?
Mr. WILLIAMS. Without speaking to the question of necessity,
I think it definitely desirable that unfair practices in industry and
business be eliminated as far as it is practicable to do it.
Senator BLACK. You mean with reference to selling below cost?
Mr. WILLIAMS. I mean with reference to everything that can be
regarded as an unfair practice. We can get into lots of arguments
with lots of people on the question of whether or not selling below
cost is an unfair practice.
Senator BLACK. I am limiting Illysell to that one element.
Mr. WILLIAMS. If we are going to linit it to that, my answer is
this, that selling below cost is not always necessarily an unfair practice.
It is sometimes an unfair practice. Sometimes, if I may add one
other sentence, selling below cost is, in the opinion of a great many
men, necessary as a protection against loss of values.
Senator KING. The farmers have been selling below cost for years,
haven't they?
Senator HASTINGS. Loss of what, (lid you say, Mr. Williams?

Mr. WILLIAMS. Values.

Senator BLACK. You mean by that, if a man has a large stock of
goods on hand that would deteriorate in value it might be necessary
to sell them at once and even if lie sold them below cost, he would
still be saving something to himself in the transaction?
Senator BARKLEY. And also to the public.
Mr. WILLIAMS, For instance, there was a time some years ago when
the ladies wore shoes with 15-inch tops. The styles changed, and I
have no doubt that a great zuany people were caught with that type
of shoe with the high tops, and they were not selling ordinarily in the
market, and they had to sell them below cost.
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Senator BLAcx. Advancing a step further, it is exceedingly difficult,
as you state, and I agree with you completely, to determine what is
the actual cost of production in the various industries of tbis Nation;
isn't it?
Mr. WILLIAMS, Yes.
Senator BLACK. 1 have found out, on the question that Scnator
Couzens has mentioned, in examining a large number of income-tax

returns from various businesses, that they frequently did business
with subsidiaries, and associates and friends, in such N'a,; that while
their actual record showed a loss, when you added ulp the results from
all the companies with which they did businesai frequently it would
be a gain. It would require multitudes and thousands and sometimes

many thousands of people to properly supervise the industries of this
Nation to determine whether or not they were concealing profits in
that way, wouldn't it?
Mr. WIL LAMS. I assume that the Buream of Internal Reveme is
doing that fully now, as far as it relates to profit.
Senator BLACK. I might state that the investigation of the incometax returns in the companies we investigated showed they did not,
and it was wholly and completely impossible for them to do so with
the employees that they had, because contracts were made-for instance, take a company-I do not mention a public utility because of
the fact that it is one, but it is mentioned most and it,
is most easily
understood in the public mind. Take a company, for instance, building power lines. It has a railroad company, we will say; it has a
construction company; it has various other associates which make
contracts with it. It would be practically imlpossil)le, would it not,
to go into the minute details of all of those contracts, on the part of
the N. R. A., to determine whether or not they were really making a
profit or selling at a loss?
Mr. WILMIAMS. It is quite a task. I would not say it is impossible,
but it is a very heavy task.
Senator BLACK. In the broad objective of business, do you believe
that the public would suffer more than lIsiness enterprises, or would
suffer less, by leaving it to business to follow the old method of competition in connection with selling below cost, or can we more effectively accomplish the result by hiring enough bookkeepers arid accountants and investigators to determine whether or not these various
businesses engaged in codes are actually selling below cost? Isn't it
almost an inipossible task?
Mr. WILLIAMS. I think that the public, in the long run, will fare
better to leave as much as is possible to leave to competition for
settlement, the (Governmentgoing in) for regulation and the prescribing
of rules only to the 'xl It uecessar-r to meet certain specific things,
either in the way of objects to he attained or practices to be eliminated.
Seiator BLACK. The question 1 asked particularly was, What is
your judgment as a business man---you have had a great deal of
experience as a business man- --with reference to the particular invcstigations necessary to determine whether or not the thousands and
hundreds of thousands of units of industry are selling below cost,?
Mr. WILMIAMS. I think the answer to that, Senator Black, was
better stated in an article by Mr. Rtichberg that was I)ublishied in
Fortune Magazin, last November or-October---- can pro(ldice it here -ill which he said that his own view, if I may quote him1substantially,
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and in quoting him express my view, was that if for no other reason
than the reason that nobody had ever been able to devise and bring
forward a system that promised to do better for the public, lie thought
that the question of prices generally ought to be left to be worked out
through the play of competitive influences upon any given product.
Senator BLACK. With that statement I am 100 percent in accord,
and I believe that so far as prices are concerned, and that is the reason
I am asking you these questions, that it is wholly and completely
impossible for N. R. A. or any other Government agency to employ
enough assistants and bookkeepers and accountants to determine
when each individual unit is selling below cost.
Mr. WILLIAMS. You are raising, Senator, as you know so well, a
question of how far government should attein pt to get into these situations. I have stated my view that it should get, in only so far as is
necessary to serve its own specific airas, that is, to protect labor from
an improper and unjust and unfair degree of competition that is destructive not only of its interest and its comfort, but going to the colder,
the economic side, destructive of its purchasing power, of its capacity,
to contribute to the support of its operation, and to advancing to
help maintain the standard of living. I think it has got to go far
enough to protect that. 1 think more than that, that it ought to go as
far as is necessary to eliminate the things that are generally recognized as unfair l)ractices.
Senator BLACK. Do you mean by that selling below cost?
Mr. WILLIAMS. Not necessarily. I mean by that seie selling below
cost that runs into territory which changes the descriptive word used
to indicate what we are talking about, "unfair practice".
Senator BAIRKLEY. Mr. Chairman, I have got to go to the Banking
Committee in a few minutes, and I would like to ask Mr. Williams a
few questions. If he is not finished by the time I return, I would like
to ask those questions. I want to reserve that right, as I have to go
now.
The CHAIJIMAN. Very well.
Mr. WILLIAlrs. To complete that answer I just gave you, Senator
Black, 1ay I say this: In this question of selling below cost, in the
opinion of those administering N. R. A., there must always be certain
standard provi.sions enabling the holder of goods to dispose of them at
any cost under certain circumstances. I speak in the light of that
exception.
Senator BLACK. I ami asking you these questions because of the
fundamental questions involved, and also because I had a number of
letters from people in Alabama, complaining to me because they
were denied the privilege of selling their goods at a profit in the lumber
business. Soine of them have written me that they have been coinpolled to retire from business, although they could have sold their
goods at a profit, in fact, they were requireI
to sell them for higher
l)rices than they wanted to sell.
Senator KiNG,. And they could have sold at a profit?
Senator 1LrACK. They stated so to me in the letters.
Senator KING. I have a number of letters of toe sae character.
Mr, WILLIAMS. YOU have in mind that we have suspended that
price feature in the Lumber Code.
190782---r 2-2
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Senator BLACK. I want to ask you this further question as covering
the entire subject. If we are to go to any extent into the question of
stopping beyond the minimtml wages and the maximum hours, if we
are to go to any extent into prices, where we recognize that soie would
make a great deal more profit than others, and if we are going to grant
any privilege at all with reference to prices, would it not aiso be fair
andjust to the consumer and to the public to go the next step and say
that either hy excess-profits tax or by some other method, it is absolutely essential to preserve the buying power by limitation of profits?
Mr. WILLIAMS. You are raising the question of whether or not
this country is going to he on a competitive basis or is not going to
be on a coinpetitive basis. In my own thinking we have got to be
on a competitive basis, or then we have got to go completely off of
the competitive basis.

I mean that if Government is going to under-

take to go into and disturb the present method of doing 'business In
this country, upon which we have realized through the past the
highest standard of living that any cointry has ever attained,
and in which we have been able to make available to the iitizeislip
of this country more goods within reach of their pruchasing power
for their consumption than any other country ever has had, if we
are going away from that to a greater extent ihan to go in and protect these things that Ieed protection against iii order to serve certain social purposes and further than to eliminate certain abuses
which nobody would take the responsibility of ptitting aln approval
on or trying to defend, then I do not thiki there is any stopping
place within sight of abandonment of the whole system, iid turning
it all over to Government regulation, to di.tte every I)lse of it, in
Nhich I have no degree of faith, for the reason that while the consumer of this country has shown himself able to bear the expeliso of
the mistakes of management of the industries. tlht furnish him his
goods an(d his services, I doubt very much if he ( ir bear the expense
of the mistakes of the representatives of the Government bureau
cumulated on top of the management representatives, which it must
still have. And there are the big losses, of course, that re involved
when you go from the one systeni to the other.
So I ani saying that I do not think we can go more than the minimum necessary to serve those specific ends that it is so desirable to
serve, without finding ourselves starting away front what has been
up to this time in this country, however bilious it may have been in
1929 and following, a very valuable system of conducting business
affairs.
Senator KING. You do not believe in the corporative State of

Mussolini or the cartel system of Germany, with ill of its drastic
power that is being imposed upon Gernmny by Mr. Hitler?
Mr. WILLIAMS. I have not intended to sign on either of those lines.
Senator BLACK. You are stating very nearly the argument that a
great many of irs rnsed in voting against N. R. A., and the statement
that we should either have a competitive system insofarr as prices are
concerned, or we should have it strictly regulated by the Government
so as to prevent uinfnir profits.
Mr. 11 LiAMs. Senator, nmary I put this in there? When we speak
of what we have in N. R. A. or what we thought we hnd in N. R. A.
and what we think we are going to have in N. R. A. the range of
opinion runs eC, rywhere from this minimum,
if we nmy call it t
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nilimum, for there are minimums below that-from that, to a complete regulation. Folks see in N. R. A. what they want to see or what
they think they ought to see, or what they think pught to be in the
N. R. A. I have given you what I spe in N. R. A. very largely, and
J think that practically all the values in N. R. A. and the minimum
of the difficulties in N. R. A. are in this territory which we have
not developed fully, but which we have blazed the trail in, at
least. I did not want to commit myself to a statement that that is
all that is in there, but we have blazed the trail. I think all of the
values and all of the difficulties are in a narrow territory; that
when we go too far, we are reaping a minimum of benefit, and
doubtful benefit at that, and are reaping a maximum of trouble for
ourselves.
Let tie go one step further. When the question came up of what
ro(ommendations should be made to this committee or this Congress,
some of us took this position: As you know, practically all eventually
came to take this position, that out of this 2 years of experience, it,
had developed that there were certain values in this thing that had
proved themselves and that were practical of realization. That is,
the) (lid not represent any complete imlracticability in the way of
die attempt to realize on them.
Senator KING. Either through this organization, or some othier--the Federal Trade Commission or the Department of Labor.
Mr. WILLIAMS. That leads into another territory, and there are
shades of difference between the administration by this kind of adninistrative unit, and another kind of administrative unit, and some
of them, in my opinion, go beyond being shades and take on a good
deal of imlportanee.
I could develop an Opinion on that if you want to do it, but for the
moment, if I way hold to the other, the situations was about this: Out
of the 2 years of experience with this thing, we had realized and
recoginized certain things that were generally admitted as having
value and were desirable in Aumricanmu life and capahde of making a
cotitribution to American life and business, find even to the stability
of the business in Airerica and the security of the country. Those
things enml)raed about te things that 1 have been talking about here
before that most of this discussion has centered around.
Lyiig beyond thet, there was a lot of other territory in which the
minds of a lot of people were playing around, as to whether or not
there were valuesor possibilities short of slicer imlpracticability when
you attempt to realize them, wlat we mafy call experimental territory,
which started with the whole thing experummittil.
We have now found out, that this much of it seenis to present solid
value, and we ain all walk around in that territory 1a11(1not bog down,
but there are other territories. Sonie folks want to lead off' here in
one direction and there in another, and somebody with couiplete
(uverament control over here, and if we may take those fingers
1iudicating] us representing time territory in which it has not yet beel
that there are values susceptible of reahiziltioun,
proved
so
definitely
of rumig
into so Imch im practicability and difficulty as to
short
Imle it, desirable to abandon them on the question of practicability,
we may regard that as experiientail territory, and ihe ronnieim hdtion of this eolniittoe Is to the teri of this act camle here in termnis of
another trial period, for t he puripose of lea ring whet her or mot there
Alre Values there.
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There are a lot of us who do not want to throw over all these things
in the outlying territory. We cannot accept them 100 percent and
come here'and c oxtend that they have values that we know are
ordinarily realizable, which we know we (an (1o in a number of things
in this more solid territory. At the same time we do not want to
throw them over.
Ht
senator BLACK..YMay I ask you if it is atcorrect statement to say
that what you desire is a maximuni of competition in business?
NM'. WILLIAMS. Short of untffairly destructive practice.
Senator BI,ACK. Everybody has agreed, have they not-Mr. WILLIAMS (interposing). Mty I hang on to that just a minute.
to be sure I (10 not get misunderstood there?
Senator BL.ACK. Yes.
Mr. WI,IAMS. My i e(a is this, thit if you keep the ground rules
right, if the ground rules are fntir and give each a fair shake at the
business and leave no one the chance to deal unfairly with his conipetitor, then the answer to your question upon that basis is "Yes."
I believe in competition.
Senator BLACK. The two things on which there is almost universal
agreement in this country that should be retained ilk the N. It. A.,
may I ask you if they are not maximum hours a1( minim urn wages?
M\4r.Wi1IAMNS. I know iOf 110iSSI with thmlt in volume sufficient to
be regarded ats substantial, provided there can lbe Contintued with it
an elasticity of a)pIli(cation .--..
Senator LACK (interposing). We will colie to that in a moment.
I want to 4k you something else. It is true, is it not, that the thing
there is most universall agreement in oee N. It. A. is the maximum
wages?
hours and minimal
Mr. WIrLIAMS. If by that you ieon tiat there is universal agreement among the peoljle witi whose opinion I ant familiar in the,
N. R. A. as to the desirability of establishing a wage below which
the workers return shall not be driven by competition, and if there is
a similar recognition of the desirability of having a maximuni period
in each industry beyond which workers shitl not be permitted to work,
the answer is yes.
Senator BLACK. All right.
Mr. W ILAMS. BUt it must be remembered to what extent it is,
tempered by the recognition, in my opinion, of the ubsolite necessity
of the eltsticity of the working period, both in an individual industry
and s between industries, having due regard to the coml)etitive position of one industry its against another industry.
Senator BLACK. MNiy 1 ask you, in your experience in the tobacco
business, you would cOmnlete- if there was a seareity of labor, you
would compete-for hibor, would yet not?
Mr. WIU.IAMS. With other indtmstries, you meai?
Senator BLACK, Yes.
M. WITLAMS. Ttere is a] ways competition for hi.bor thtt is usable
in one otr more industries. .
Sentttor BLACK. And in your tobacco business in North Carolina,
you would not Only compete if there was a scarcity of labor, with
people who were ill the tobacco business, but you would compete
with others'who need htiborers, would you not?
Mr. WILLIAMS. That is right.
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Senator BLACK. So that your tobacco business does not compete
for its laborers merely with those engaged in the tobacco business,
would it?
Mr. WILLIAMs. Not except as you are working with employees with
an amount of skill or experience in the business.
Senator BLACK. Even then, if you would compete for apprentives
Mr. WILLIAMS (interposing). When they fNil you, you have to get
your labor where you can get your labor.
Senator BLACK. If you have a scarcity of labor as there was once

in this country, and till of us hope there will be again, at least to a certain extent, and you were paying four times as much wages as your
coipetitor, fixed by a code, an d you were working your people in your
enmp ovment 25 hours and somebody else was working them 48 hours,
which 0li1e
of them would haye the ulva at age in lipit competition for
labor?
Mr. VIL.AMS. On the factor's of the case its
you state them, the
man who was working longer hours would of course have the advantage of the labor nn rket.. -.
Senator BLACK (interrupting). Whiih one would have the advanInge in getting laborers?
Mr. WILLIAMS. The inii1 with the Iigh riite would have the
al
dvii ntage.
Senator BLACK. The mon witi the high ii to and the shorter hours?
Mr. WILIAMS. 'That depends upon the difference between the rate
and the hours. You can establish extreines on short hours with high
piy, against tile extreme.+; on the other side that will throw the answer
t,h,
other way. 1 iu1in that the hourly cute stlirts as desirable if it
is high, and'lthere is desirability of having hours that are not too
long, because, of course, the worker wants as high a rate as lie can get
,iit lie does not want to work too long it number of hours to get a
certain ianiount of nioney, but in the u!tiiate the test comes on the
weekly lply roll.
Senator BLACK. That is right.
Mr. Wl LIAMS. Because what lie lives out of is not the luirly rate,
but it is his weekly envelop that lie lives out of.
Senator BILACK. My question Must not have been absolutely clear,
because what I want to ask you is this: Is it true or is it not true
that workers are more inclined to go where they get the most money
anl work the shortest hours?
MV. WILIIAMS. EXcept us th t' results ill i deficiency of the pay iII
the weekly" envelop.
Senator B.ACK. I am talking of where they get the most money,
whether it is weekly, monthly, yearly, or 10-year period. Are they
inore inclined to go where they get the most money by working the

shortest hours, or are they iore inclined to go where they work tile
longest hours and get, the'least money for their work?
Mr. WIILiAMS. The answer is this: Tile worker is inclined to go
where lie gets the ataximumi,m ount of money in the weekly pay roll.
Senator BLACK. All right. Then it, is true, is it hot, that the worker
is incline(l to go where lie gets the maxinum amount of money. I am

not talking of the rate per miite, but the maximum amount of
money, kind working the shortest hours.

Tlint is correct, is it not?
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Mr. WILLIAMS That is correct, subject only to this, that the conditions of work there, including the period of work there, are not such
as to discourage him from taking that higher weekly return.
Senator. BLACK. Surely. He would not want to go where lie was
going to get higher wages and short hours for a. week, when lie could
go and get a yearly job. We all admit that.
Mr. \VrImAIMS.'And in another 1)l0se of it, too, a man will p)ay
something out of a weekly pay check covering 60 hours to get the 60
hours down, for instance, to 48 hours. He does not want to work 60
hours to get ti same amount of money that lie could get in 48 hours,
and lie will pay something as a sacrifice out of his weekly pay envelop
to be relieved, ordinarily, from working 60 hours, down to working
only 48 hours.
Senator BLACK. Now, Mr. Williams, we have it agreed, and I think
we have, that it ii an actual tendency of workers to go where they
get the most money and work the shortest hours.
Senator COUZENH. The most per week.
Senator BILACK. Per week, per month, or per year.
Mr. WILLIAMS. If you describe it as a tendency, I an subscribing
to it. There are reasons why there is not a full liquidity in that situation, which you are familiar with.
Senator BLACK. And we have agreed also, ats I understood you to
testify, that there is a competition between industries for labor. Is
it fair to have some industries working people long hours at a smaller
aggregate pay, and force other industries to work them short hours
at a much larger amount of pay?
Mr. WILLIAMS. There are instances where it appears to be entirely
fair so to do.
Senator BLACK. That is, fair to industries.
. lr. WI LiAMIS. There are inst mires where it a pl)wal's ts he enti rely
fair.
SViustor ILACK. Is it a'llirto d) that between the emelt iandthe
as)halt industry?
Mr. WIIdA MS. Without bringing it to a specifi c indsustiv for the
smiute, if I .may, Sen at or, develop my answer a little bit move,
we have to Ipay attenthss to the (oilpetitive situation between
industries when we go to resolving questions in territory into
which Yoir coinen t is directed, nd of oure where voo itave a
(irect omhpetitioln between L\'t industries and you 1)1t 'a l)1'oviIoh
for short liouss on one than an the other, with'(directly coin petitive
con(litions prevailisig between them, you are setting ul) i ituatiot)
wihici is slilject to the, eniticisis that vou are talking about,
Senator 13I.ACK. That ha; been ()ne Oin cenen t 111)(I sphaIt,
Iown't it.'? I n0tie in tile book thist wNs su applied to Ine that they h 4d
different houirs.
Ml-, %VILLIANS. Thee
R it ssimnler
of instances wheste the ques1011ionf whethlier or not tlit thing tht
you are titlking .1hut is not,
true, is presented; and let sue say this with respect not only to that
an e but to all of t1es, it is not tlie fislIt in the principle we lire trying
to wok on, blt in the applying of tlat principle, aund what we a c
trying to do is to wvo rk out aill of those cases and eliminate ill of those
in equities thalt are ill there; but thr,r is oiin phase (f (Ihis ssswei that
I have ot been able to touch yet.
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After dmitfirig thlt whore you have Competition between two
i(11stir'ies and you put ole mnlotl holrs and the other Oi short hiu is,
iiothing else alp)lellrug, ,oil have pliria facie established R (ase of
un1fairnesS. Thr(ve i's another group of ir(hustries between which
there is
t thvi t direettnes of Competition which ('ontrols ,, u in
what vou do with orne lv what yoU have done with the other.
They stand entirely independent, the one from the other, in the
respect, in which you are talking about it.
There ore a number of those in which there would seem to be no
reason for taking the same action in the one that you take in another,
and at least you are at liberty to let another factor of this situation
come into consideration. That is what the effect upon the product
of an industry is, because there are certain industries in which you
cnn shorten hours 111(1rates of wages with t minimum of effect upon
the cost to the contmner of your so going, with a mininnum effect in
the form of retrdrilion of volume, which is retardation or loss of
industrial activity. '_there tire other industries in which the limit as
to how much you can u!o in the way of shortening hours and raising
wages short of affecting consumption, and therefore short of maintaining maximum production, lies niich closer in.
Now, upon the bsis of a .tudy of the law rnd a consideration of all
of the factors involved in ev(ch of those cases, we find situations under
which in one industry you eon do a whole lot with both wages or
limitations, without esthoblishiriug this back-fire on the volume of
business and the shortening 1ip of industrial activity in the industry,
and, if you want to go to the oiher end, without diminishing the
standard of living of the people by ('utting them off from the availability of the price that they carl pity for the product of that industry.
But (ontrasted with that, there al' other industries in which, if we
tire a little too tight on this question of hours, or a little too liberal on
this question of wages, then immediately we can establish a situation
where you (hoke off' consumer ability to buy the volume of goods
necessary to sustain the production.
The rot4 of all of which is that in our view of it, there must be in
some administrative body, somewhere, the authority to look at this
kind of thing, and the duty at,looking at the kind of thing that I am
talking about here, as in one industry against another, and all of it
tested by the general good in terms of maximum employment, maximum
purchasing power, and rvoidirg the choking of the consumption of
goods, and therefore production of goods, and that there must be an
applications of r I'rle arrived at in consideration n of all of those elements
so as to avoid doing hurt where we are t ying to le helpful instead of
blurtful.
Senator BLACK. I would like to aki you just one other question,
and then 1 won't ask you any more.
Mr. WILLIAMS. May I add just oe more sentence?
Senator BLACK. Surely.
Mr. WILLIAMS. I do riot want to discuss it, but I want to remark
as a part of that answer, that the question of seasonal peaks of industry has its relationship to this territory that we are speaking of. I
do not care to develop it except as you want me to.
Senator BLACK. I just want to ask you one other question, which
I think you can answer very briefly. You are more familiar with
your business than any other business, are you?
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Mr. WILLIAMS. I hope So.
Senator BLACK. Do you believe that your business would be injured
if we abandoned everything like price-fixing or selling below cost,
and all of those so-called "treatments", and the numerous regulations
necessary to bring it about, and limited our law to the niaxiinum
hours and minimum wages? Do you believe your own individual
busess would be injured or helped?
lieWILIAMS. Let me answer that this way: If I many go back to
the period when I wats serving as chairman of ai committee for mpy
industry in ain attempt to get at code here before I was connected with
the N. I. A., my whole position with respect to what we should do
was to come in here and get the regulations written for wages and
hours, elimination of child Libor, and establishment of working
conditions, and ask for nothing whatever over on t.e other side,
Senator BLACK. That was your idea of what wa3 best?
Mr. WILLIAMS. Which, as I say, by way of answering that part of
your question, that that was my judgnient; but do not let 1)e1 say
that-I am unwilling to say that--without saying that I realized that
it is not every industry in this country or every operating group in
this country -whether they 1) in trade or manufacturing, or what not,
which was in position to do that.
I think it would be an ideal thing if we were all in position just to
take the added burden of doing what ought to be done by way of
protecting and preserving purchasing power and the standard of
living of th. wor er, and not have to go into other territory, but it is
not everybody that is it) an industry that is free of vicious trade
practices, for insta nce.
Senator h1ASTING1.Mr. Chairnmn, I just want to ask one or two
questions, in order that I may get Mr. Williams' idea, I want to say
that my thought about this is, and I want to see how completely you
agree with rae, that the maximum that ought to be (lone by N. it. A.
or some other administrative body should be to approve of aivoluntary
code, assuming now it ca1 be done legally, which I have very grave
doubt about, approving of a voluntary cede ini an industry ill which
the minimum wages are fixed, the mnaxainum hours are fixed and other
practices that the industry itself would like to avoid, sone of which
they cannot avoid because others are doing it.
My own thought about it is that if you would take that industry
and take it certain prol)ortion of it 'that represents the volume,
certainly ai majority and perhaps two-thirds of the volume and twothirds in the number, aind( let them write their own code, and let that
code be approved by soei governmental agency and enforced by
so1e governmental agency, I have always thought that that is as
far as you could reasonably go. 1 am wondering how near that comes
to agree with your general thought about it.
Senator KING. May 1 interrul)t, Senator? Of course you have in
mind the fact that there are interstate and intrastate activities in
industries, and I suppose, and I am asking for information, that you
are speaking ow of what might be denominated interstate in contradistinction to intrastate, because obviously the Federal Government
has no right to go into the State in respect to intrastate activities in
btisiness.

Senator HASTINGS. I qualified my question by saying if it could be
(lone legally, and the thought, when we started these hearings, the
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thought 1 had in mind was that the administration was going to
recommend that it be limited to industries engaged in interstate commerce. I think it would help industry if we could go farther than
that, perhaps, and permit any industry voluntarily to come and get
ain approval of some governinental agency, and in doing that the
governmental agency could take into consideration the geographical
location of certain parts -of the industry and make exceptions as to
that, and do a great deal to help that, industry, Of course then that
would involve the conditions under which they could sell below cost.
As you have stated a moment ago, there are conditions and there are
times when it is necessary to sell below cost and all of that. That,
it has always seemed to tme, would make the foundation for doing
the jiaxiiiutu. I do not think we ought to excel that unless it is
Possibly tei industries dealing in natural resources, which is another
question. It might be necessary to deal with themMr. WILLIAMS. I have left, those apart in my testimony, recognizing
that these natund resource industries do present an individual problem of their own which is quite different from your general industrial
problern.
Senator HASTINGIS. My own thought is that tho Government ought
I am wondering how nearly
not to enforce one upon any industry.
you agree with that suggestion.
Mr. WILLIAMS. I ha18v to sa.y so iniy sentences in answer to that
question that you will develop a saspicioi tha-t I am not going to
answer it, but if you will be patient with mai', I will get to the answer.
Let us start with Senator King's question as a plase of your answer.
The question of' legal possibility of course is in it,. The question of
practicability of enforcement or maintenance, without getting into
it, mach, is4also in it, and presents one of the limitations.
Addressing myself first to tle legal question, without wanting to
talk in terms of rendering tny legal opinion thereon, but speaking
to it only as describing it, the range of opinion ts to what can be done
legally under these contentions that you are fooling with interstate
commerce goes everywhere from the present status of the opinions of
the Suprente Court of the United States on through to a contention
for a principle that it is perfectly competent for the Congress of the
United States to declare in one sentence that all of industry is affected
with a public interest.
Senator KING. That would not make it so, would it?
Mr. WILLIAMS. As I understand it, it would not make it so, but I am
speaking only of contentions and denying any desire to attempt to
rule on them.
Senator KING. Congress does not have the power of Stalin yet,
does it?
Mr. WAILLIAMS. I do not think so.
Sena tor GoinE. Just a minute. There is tin implication in all of
this that Congress is not onmipotent.
Senator HlAST.(S. 1 should like Mr, Williamis to develol) his
answer to my question, as lie stated,
Senator CLARK. If Congress passed a law declaring that a sheep
tail wio a leg, that woul not make it so.
The CHAI MAN. Go ahead, Mr. Williams.
Mr. WILLIAMS. I do not mean to try to get myself into the disposition of any of these legal questions, but only to get myself in the
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position to respond intelligently, if I can, to Senator Hastings'
question.
With that wide scope and great number of contentions as to what
can legally be done on the one side, you have on the other side what
can practically be done, I think the fact is that, whatever may be
held in the legal territory, probably the line as to practicability lies
thjs side of the line of legality.
Now, if I may move back against the trunk of my tree and look at
your question and outline how it presents itself as you attempt to
work out and administer a rule for serving those purposes that you
are talking about only through voluntary codes, here is about the
situation that you findyourself in. Let us start slowly and hold onto
that basis of voluntary codes and nothing else.
Senator BAILEY. At that point, the voluntary code would be a code
to which industries assented voluntarily. Won't you have to take
into consideration that there would be considerable numbers of
industries which would not assent?
Mr. WILLIAMS. More than that, Senator Bailey, we have to take
into consideration that in any given industry there will be found a
number of dissenters from the will and the pYioposal of the majority.
Senator BAILEY If you stick to your voh ntary theory, will you
assume they will kll co'e in?
Senator KING. Assume only itportion will.
Senator H&STINGS. Senator Bailey, may I make certain that Mr.
Williams understands my question.' I had in mind that the certain
number in an industry that wanted a code would compel a certain
minority to join or be'under it.
Senator B.ImEY. I would like to raise the question, what power
have people in America or the Congress or industry, to compel
industries to do things?
Senator HASTINGS. Senator Bailey, I have just assumed now that
it is legal, for the purpose of my question. I have assumed, for that
purpose, that it is legal.
The CHAIRMAN. All right, Mr. Williams. Answer the question.
Mr. WILLIAmS. Let me start then where I was with the approach
upon the question upon the basis--we cannot make a recommendation
that it should be approached solely from that basis. I am premising
my answer on the factors of his question. If we are going to start
from the basis of an assumption that we are going to have no involuntary quality whatever in those codes, in thif code procedure, that
it las all got. to be wholly voluntary, the first thing we run into is
this: Au industry cones forward an(l says, "We want a code. Here
is a list of the things that we are willing to do for others and that we
want to do for each other. We want approval on them." Our first
question is, Is your industry unanimous on this? And take the
case which the President referred to historically, that 85 or 90 percent
appear to be in favor of it and there are 10 or 15 percent that won't
agree to the adoption and enforcement of that. We immediately have
presenteda question which is calculated to drive us away from the
purely volutury code position which was incorporated in your
question, Senator Hastings.
Senator HASTINGS. No-Mr. WIILLIAMS. To this extent, I think we are in agreementSenator HASTINGS. Just so that you understand it.
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Mr. WILLIAMS. Just there is presented this question that you referred to in the supplement to your question or explanation of it, as
to whether or not we do not have to have a power to enforce upon
the involuntary as attested by 'their attitudes, upon this 10 or 15
percent, the will of that 85 or 90 percent. That is the case to which
the President spoke when he said, as I understand it-I do not want
to be interpreting him. here--that there must be a power to keep a
recalcitrant 10 or 15 pereent-from completely denoraiizing a whole
industry in which 85 or 90 percent is willing to go along certain constructive lines, abandoning certain destructive and unfair and harmful
things, and taking burdens beneficial to the workers in that industry.
I have thought that that was a perfectly sound position to maintain
as far as practical to maintain it. A constructive position through
that territory; that is, a. question of the enforcement of a code agreed
to by a heavy majority of
l
try,Ron a dissenting minority in
that industry.
'1
*
That is one php of the question. Adininlotratively you meet it
in another fo r lilittle bit later. After you hav'b handled all of the
industries th
iave come forwar - rough their majhrities and asked
for codes a
you have airove coda and made tm)* applicable
and atte
tect to enfi}
hem 'n the' minorities in *those industriesSenat BAIIxE v
terrup ng), Mrilliams,'before yoi\ leave that
phase d go into ahMW -o' 4o you conceive of a majoity of any
mindvst
having the right
th4 power to enforce its wil upon a

minor

in America?

/4

Mr.
ILLIA
cept1 ude6!he authorizes of this law, I think
the Wn wveris.; th
iapno.
4
Stn or BAIL . Now, let us rnke In analysis. Suppose ilIof the
Negro
in Ame ca,
P6rcnt f the
should
,
vote to return to
slavery. Could t
impose *laver up
pn the"Other 25 percent?
Mr.
LLIAMS, Edo not thir
liere i a chance.
S3nato BAILE' We hve'lldoted ii'America the pbtection of
the right
the minorif ,and t,
is ,height of the individual.
It islieclar
to be ina;4
ow can" you recon9fie the idea of
enforcement
regulation or the activities of the' minority by a
majority in the ' ht of the inalienable rights guaohnteed under the
Constitution?
Mr. WiLIAMS. Wi~ftt., wanting to 9,ak to the legal possibilities
or the legal questions invove
.'have trouble in my own mind in
accepting the proposition stated so well by the President, I thought
in the form that no 10 percent of recalcitrants in an industry should
be permitted under the emergency that prevailed in this country 2
years ago to demoralize the industry contrary to the general interest.

-tth

Senator

BAILEY.

How about 40 percent?

Mr. WILLIAMS. You are getting into doubt there.
Senator CLK. When you do compel a recalcitrant minority in an
industry to come in against, its will, then your code has certainly
ceased to be a voluntary code.
Mr. WILLIAMS. In that respect, yes.
Senator KING. Do you think, Mr. Williams, adopting your thesis,
that 80 or 90 percent ought to compel the minority, and the 80 or
90 percent having formulated a code which they all expect all to conform to, do you think that the Steel Trust which has more than 80
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percent of the steel in the United States, and if they w ere the only
ones that were permitted to formulate a code, do you think that they
would not formulate a code which would perhaps perpetuate themselves in power and would strangle competition and compel the others
to accede to their policies?
Mr. WILLIAMS. I think the answer is that they would not, for the
reason that whatever code they prescribed has to have official sanction
afterconiplete study of whether or not it would be approved, and if a
code were permittedt to go to the length that you are talking about,

in its effect, I would say that there had been it failure of proper administrative scrutiny meanwhile, and that it was a matter of improper

administration or default in duty.
Senator KING. The bureaucratic benediction upon the Steel Trust
in that case would give to it san(tity and make its policies proper.
Mr. WILLIAMS. I do not, mean to close the door on any degree or

extent of scrutiny of any code provision as to whether or niot it works
out in the direction that you are indicating.
The CHAIRMAN. Ml'. Williams, Seltor l stings lb1sed 1)is question
on two-thirds, as I understood it, in number, and two-thirds in volune. Let us get, back to that question of Senator Hastings.
Senator CONNALLY. 01 the assumption that it could be done

legally, too.
The CHAIUMAN. Yes, oIl that assumption.
pjck tip one tlhig that was in Senator
Mr. WILLIAMS. If I a11kV
King's question oid then go forward from it to this. This questionn of

to
things,
I think
this isinappropriate
a minority
to (10too,
compelling
be kept
mind a clear
(u(stioli,
there1and
should
Senator BaIley's
line of delnarcation between compelhilig a inluority of an industry to

(1o things that fall m a general classification, and compelling them to
(lo or refrain from doIing things that fall ill either one of these two
particular classifications, first, toiiipelling them to do the things which

mean. paying their labor a living Nage and thereby serving socially
desirable ends, at1 compelling tiem to refrain from things that are
unfair in themselves or are unfairly destructive of certain other
legitimate objects found in the first category.
In my thinking, I am not talking in ttrmns of the imlposition upon

somebody who is unwilling to have anything imposed upon hin of
certain provisions the first test that. I apply is whether or not the'
thing that we are talking about imposing is onie of those things which
falls in one or the other of those cmtegories.
Senator CLARK. In those cases, ye i0 are compelling their against
their will to pay assessments for the support of the Code Authority
under threat of criliil prosecution.
Mr. WILLIAMS. The assessment question is an exceedingly difficult

question, that has to be handled, I think, separate and a1)art from the
other questions involved here, but, if we can Once get to the point
where we can saiv that it, is fair for 85 percent to be supported in iimiposing the provisins of 5 co(d(e upon the whole 100 percent-the other
15 percent with themselves--then il Ilythiuking it is not particularly
difficult if we are moving from the assuilption that the code is belleficial either to the industry or in the general public interest is beneficial,
it is not exceedingly difficult for me to get to the point of holding that
everybody under the code should make a fair contribution to a reasonable expense of maintaining the code.
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Senator KING. Supposing many of them )believe that the code was
not beneficial? You would compel them -- the 75 or 85 percentwould compel them to think that way. I think that the (emocratic

principles as announced by Thomas Jefferson are the things which
will benefit, this country most, economically as well as politically. I
would not like to see a law pa,,sed to compel Brother Hastings and my
Republican friends, whom I regard as recalcitrant, to accept a Democratic bill. [Laughter.]
Senator HASTINGS. You are doing it right along. [Laughter.]
[Applause.]
rhe CHAIRMAN. All right, Mr. Williams. Let us have order in the
committee room.
Senator CONNALLY. May 1 ask one question right there? You
are necessarily assuming, of course, in all of your answers, that you
have the power to compel the minority to come into what is a so-called
"voluntary code"?
Mr. WILIAMS. I assumed that.

Senator CONNALLY. If it did not have that power in the case of
voluntary codes, it would not have the power in involuntary codes.
Mr. WILLIAMS. That is the exact point I was going to cover.
Senator CONNALLY. That question reaches the whole N. R. A.
pattern. If they have not got that power in the case of the minority,
they have no power at all.
Mr. WILLIAMS, That is right.
Senator CONNALLY. You have to assume the power to do it before
you can answer it intelligently, I believe,
Mr. WILLIAMS. I think it all resolves itself on an original determination as to what it is you are going to do, that the Congress wants to do.
Senator GORE. At that point let ine ask you a question, Does your
statement include or exclude an admission that the minorities have
some rights which no majority however powerful has any right to
invade?Mr. WILLIAMS. I have no issue with that, principle, Senator Gore.

I was working back to that when I made my observation a minute ago;
that when you begin to talk about imposition of anything on anybody,
I want to 'know immediately in my own thinking whether you are
talking about an imposition which can he justified for the public good
or whether you are talking about imposition just for the imposition's
sake.
Senator HASTINGS. ir. Chairman, what I ama particularly trying
to get from the administration representative is whether or not in
extending this law, whether we ought to authorize a code to be forced
imon an industry where nobody in the industry wants it written.
Ihat is the particular thing I want to know now.
Mr. WILLIAMS. That is the second leg of this answer that I have
been trying to give you, Senator Hastings, and I will proceed to
describ it now.
After we have passed the point where we have codified all industries
that have come forward through their supposed majorities and
proposed codes which we have undertaken to approve after scrutiny,
and enforced upon the minorities in those industries, the actual fact
was that with that work done, it was found there were still other
industries who had -not seen fit to comnA forward. In some cases
minorities in those industries had come forward, but the admitted
majority was lying back; thus presenting your question exactly.
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That is in N. R. A. terms, as contrasted with the question of impos-

ing a code upon a minority in an industry, the question of imposing a

cO)(ie upon a minority industry.

Now, you get into a great deal more

trouble when you get to that than you were in, in the first, question, in
my opinion, for the reason that you are running into i great deal more
of difficulty oi enforcement when you attempt to make a whole lot of
people do a whole lot of things that only a small minority are willing
to undertake to do; and yet there are reasons that sound quite
plausible for going that far. Those reasons being found .in some
cases in an unconscionably low wage in an industry that fails to come
forward, presenting the question of whether or not the Congress is
willing to bring forward the great majority of industry that is willing
to undertake these additional burdens and to get these eliminations
of unfair practices, whether they shall be required to go forward and
do that with a percentage of industry lying back and undertaking no
similar burden. The record in N. R. A. up to this time has been, as you
know, and let me put it in this record again, that there has not been,
as Mr. Richberg said, a single case of the imposition of ia code by
N. R. A. under those circunistances.
Senator HASTINGS. Isn't that due to the fact that most industries
felt it necessary to write, their own or they would have one written
for them?
Mr. WILLIAMS. I cannot estimate the extent to which that idea
was effective, Senator. I admit in answer to your question that it was
in the air. People recognized it as a possibility.
Senator KING. Isn't it a fact that important factors in industry
saw an opportunity as they believed under the code to get benefits
and to abrogate the Sherman and other antitrust laws, and to impose
upon the people monopolistic practices, or rather that they would
obtain more or less of a monopoly in the industry in which they would
operate tinder the code, which they would obtain from the N. R. A.?
Mr. WILLIAMS. I am not in the position to charge that that was
true, Senator King; but if I may answer it in this form, I think this
is true, staying short of saying'that I think any particular industry
came forward with a definite motive and purpose of establishing for
itself a monopoly, I think this is true-Senator.KXNG (interposing). Why was it so insisted upon by Mr.
Johnson and I think by Mr. Riehberg, afthoul I will not nation
his name[laughter], but those who were the ardent protagonists of the
code, that atl reference to the antitrust laws should be eliminated,
and when Senator Borah and a few others tried to get, in provisions
that the antitrust laws should be maintained, we were vigorously
opposed.
oPCneator HASTINGS. We wrote it in th law, didn't we?
Senator KING. No; we wrote in the law that we repealed, ti
antitrust law.
Senator HASTINGS. You cannot, blame anybody but Congress for
that.
Mr. RICHBERG. MaV I inteirut)t to say that in the original draft of
the la prpsentd, tlere were a ntimonopol provisions,, at0hoiugh they
were idded by the Senate, but they were added by the Senate.
Senator CLARK. It. did abrogate the antitrust laws pro tanto.
Senator KING. What do(s section 5 mean? in section 5 it states,
title 1. [Reading:]
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While this title is in effect (or in the case of a license, while section 4 (a) is in
effect) and for 60 days thereafter, any code, agreement, or license, approved,
prescribed, or issued and In effect under this title and any action complying with
the provisions thereof taken during such period, shall be exempt front the provisions of the antitrust laws of the United States.
Mr. WILLIAMS. Senator, I can give you a personal answer to that
question. I cannot attempt to give you an answer for all industry.
My own idea with respect to that provision was this: It is a matter
of almost universal attitude among the men in the management of
industry in this country, that one of the most hazardous sports that
one can indulge in is to sit down with competitors and talk over the
industry. Even a sitting down and talking over in a group handling
things, perfectly innocent of violations of the antitrust laws, is an
exceedingly dangerous thing to do, and I do not know anybody in
industry who likes to do it.
Now, this whole code structure was premised upon the head.i of
industry sitting down and talking over and working out and proposing
plans an(t coing one step further, it was in the contemplation under
this N. R. K Act, that some of those plans would at least be questionable under certain loviiois of the antitrust law, and I understood
that provision in the N. R. A. Act as clearing the atmosphere for the
men of industry to do what, the act contemplated th!ey would do, and
as giving them reasonable degree of safety in'putrsuing tliose contemplated methods, so long as they staved wrthi'i the bounrds of things
that would be approved in the codes authorized under chat act.
Senator CLARK. But there is no limitation on what would be
approved in the codes, is there?
Mr. WILLrAMS. Very definite imitations, I think, Senator Clark.
Senator CLAIM. Let its take the case we have been talking about
at various times, because it happened to be a particularly flagrant
case, the Lumber Code. Those people would certainly in the absence

of N. R. A., if they had gotten together and had ai meeting and determined to fix pricesand install Pittsburgh-plusses and indulge in every
other mnonopolistic practice that the antitrust laws had been designed
to guard against, they certainly would have been subject to prosecution
tinder the Antitrust Act.
Mr. WILLIAMS. I agree with you on that.

SenlatorCLAI x. On the othqr hapid, because they did. write -those
things into the code whiich w'as approved by the N.' R. A., they were
exempt, from ainy such prosecution. That is correct, is rt not?
Mr. WILLIAMS. Yes.
Senator CLARK. So that the effect, of the N. R. A. was to authorize
any sort of a monopolistic practice that the N. R. A. authorities were
willing to approve.
Senator CONNALLY. I am not responsible because I did not vote for
the N. R. A. when it passed but isn't it fair to say it connection with
what was read by Senator king, and the question of Senator Clark,
isn't it fair to say this, that what that meant was that we have an
antitrust law, and we superimposed on that the N. R. A. in which
these codes are made lip and are finally sanctioned by Government
authority,; and that to the extent that the Govbrnmidflt specifically
approved the doing of these thigs in the code, that it is not consistent then for the Government to prosecute them for violating the
antitrust law. Isn't that what was meant by that particular
suspension?
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Mr. WILLIANis. That is my understanding of it, and I do not know
anybody who is relying upon those provisions there for an immunity
beyond the limits that you lay down in your statement.
Senator CLARK. We will all agree on that. It has repealed the
antitrust laws pro tanto. They have repealed the antitrust laws to
the extent that any of these provisions may be sanctioned by the

N. R. A.
Senator CONNALLY. Exactly. Because you had an antitrust law
in which you declared certain things to be illegal. Now you come
along and say, "We are going to do something else; we are going to
have these codes, and the Government is going to approve them and
say thereby that you can do certain things as set forth in the code."
Mr. WILLIAMS. In spite of the provisions of the antitrust laws.
Senator CONNALLY. And to the extent that the Government
approves those things, you thereby exempt them from the provisions
of the antitrust laws. Is that not the legal consequence?
Senator CLARK. I do not think there is any disagreement between us.
Mr. WILLIAMS. And I do not find any point at which I am in disagreement with any of your interpretations.
The CIAIRMAN. Have you finished with your statement, Mr.
Williams?
Mr. WILLIAMS. I think if I niay add one sentence, that I think
what I said in answer to Senator Hastings' question indicates that
the line of practicability of enforcement successful to the administration of the principle lies this side of the legal line. I ani content 'ith
the answer if the Senator is.
Senator LONEIRGAN. Mr. Chairman?
The CHAIRMAN. Senator Lonergan.
Senator LONERGAN. Mr. Williams, allowing, 'for the attractive
features that are regarded as legal or may be regarded as legal of'
the N. R. A.
Mr. WILLIAMS (interposing). Did you say the attractive features?
Senator LONEROAN. Yes.
Mr. WILLIAMS. Thank you.
Senator LONERGAN. Do you believe there is any substitute for the
operation of economic law?
Mr. WILLIAMs. In the broad, no. I think there is a possibility of
the application of certain aids and protections to serve specific phases
of it, of the country or of the processes of the business of the country.
I think there is a place for the application of some of those things
falling far short of any attempt to substitute the operation of economic
law with an artificially erected scheme for the control of the things
that are attempted to l)e controlled.
Senator LONERGAN. Do you know of any successful attempt
permanently of price maintenance?
Mr. WILLIAMS. I am sorry, but I inissed the first part of that question.
Senator LONERGAN. Do you know of any attempt at price maintenance that has been successful on a permanent basis?
Mr. WILLIAMS. In the N. R. A., or open wide enough for me to
answer with the tariff?
Senator LONERGAN. Well, everything.
Mr. WILLIAMS. In N. R. A., if by price maintenance the application of some rule that lists the price of a given commodity above its
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normal level as against just protecting against being dragged below
that normal level through unfair practice, and answering wholly on a
personal basis, I do not think price maintenance as such has been a
successful procedure, but I use "price maintenance" in the sense of a
device and not as including the elimination of abuses of price that
bring things below the normal.
Senator LONERGAN. Do you believe that we ought to have a
system of limitation of profit?
Mr. WILLIAMS. My theory with respect to where price and profit
and so forth should be determined lies in the quotation I made from
Mr. Richberg's Fortune article earlier in the morning, when I said
that I knew of no better way to work out what price should be,
which means what profit should be, subject to a good many other
things, than to leave all of it subject to the full play of competition
except as there may be eliminated from that competitive play, things
that are unfair, and except as there might be imposed upon the various
competitors, certain burdens necessary to serve certain social interests
that we developed.
Senator LONERGAN. Is not this a fact, that where industry has
abundant capital, modem equipment, efficient management, which
would be ownership or management, that that concern can outsell
concerns that are not so equipped; in the open market?
Mr. WILLIAMS. If that leaves the door open, as I understand it
does, to put in the question of efficiency, those things you are talking
of are elements of efficiency in trade.
Senator LONERGAN. Yes.
Mr. WILLIAMS. Of course the answer is that the efficient can take
goods to the consumer at a cheaper price than the inefficient can.
Senator LONERGAN. And is not this true, that a great.many concerns sell their products direct? They have no commission merchant, they do not have to pay a commission of from 5 to 7 percent,
and sell their output direct. That is true, is it not?
Mr. WILLIAMS. There are lines of industry that work direct to the
consumer.
Senator LONERGAN. Now we will take a cotton manufacturer in
New England as against the cotton manufacturer in the South who
has the benefit of a differential. What is that differential and what
advantage is given to the southern producer over the New England
producer?
Mr. WILLIAMS. My recollection of the differential is that it is $1
per week on the minimum wage, but that is not the only differential
that is in that situation. That is the wage differential. Independently of the codes, there is another and perfectly arbitrary differential in that same situation that traces back to the perfectly arbitrary
structure of the railroad freight rates in this country, under which
it is an actual possibility to ship a thing from some point up in New
England or West down into the South, at a rate that is very much
smaller than the rate on the identical thing shipped from its point of
destination to its point of origin on a reverse of the route.
Senator LONERGAN. IS the differential based on that? On the
freight charge?
Mr. WILLIAMS. No; it is not. And that is my criticism of these
situations, in which the necessity of differential has not been recog119782-36-PT 2-3
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nized. I have no opposition to the differential theory if in working
out differentials you can take into consideration all of the elements
that affect the status of the New England manufacturer, for instance,
as against the southern manufacturer, but I do object to this idea of
just taking one phase of that difference between the two manufacturers
and basing and applying and enforcing some rule that rests on one
phase of it instead of on all phases of it.
Senator LoNElRGAN. We had some figures here the other day on the
profits of industry for the last 2 or 3 or 4 years. Are you sufficiently
familiar with the situation to tell us whether or not a large percentage
of the business in this country paid dividends out of surplus that was
earned prior to 1930?
Mr. WILLIAMS. Within what period of time?
Senator LONERGAN. We will take from 1930 up to 1934 or 1935.
Mr. WILLIAMS. They did pay enormous amounts out of surplus by
way of meeting their dividends.

Senator LONERGAN. So that those dividends were not paid from
earnings during that period?

Mr. WILLIAMS. That is the fact.
Senator GoRE. I saw a statement, Mr. Williams, that in 1931,
1932, and 1933, and 1934, they have paid out 30 billions more than
they took in.
Mg
r. WILLIAMS. I missed the percentage that you mentioned.

$ usator GoRE. 30 billions.
sad 1934.

During the 4 years 1931, 1932, 1933,

Mr. WILLIAMS. Without having the exact figure in mind, that
figure does not surprise me.
Senator QoRE. Last year it. was 3 billions.
Mr. WILLIAMS. That is the key to this statement that was in an
earlier stage of this examination here.
Senator GORE. Will Mr. Williams be back?
The CHAIRMAN. Mr. Williams will be back. The committee
adjourns now until 10 o'clock tomorrow morning.
Senator GORE. Will he be here?
Mr. WILLIAMS. Yes.
(Whereupon, at 12 o'clock noon, the committee adjourned until
10 a. m., of the following day, Friday, Mar. 15, 1935.)

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
FRIDAY, MARCH 16, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. 0.

The committee met, pursuant to adjournment, at 10 a. m., in the
Finance Committee room, Senate Office Building, Senator Pat
Harrison (chairman) presiding.
Present: Senators Harrison (chairman), King, George, Barkley,
Connally, Gore, Bailey, Gerry, Guffey, Couzens, Keyes, La Follette,
Metcalf, and Hastings,
Also present: Mr. Donald R. Richberg, Executive Director, National Emergency Council; Mr. Blackwell Smith, acting gener~d
counsel, N. R. A.; Mr. Leon Henderson, economic adviser, N. R. A.
The CHAIRMAN. The committee will be in order. You may proceed, Mr. Williams.
STATEMENT OF S. CLAY WILLIAMS-Resumed
Mr. WILLIAMS. Mr. Chairman and gentlemen of the committee,
first, on page 462 of yesterday's record, just at the close of the hear.
"Th,CHAIRMAN (interposing). Before you proceed, Mr. Williams,
I think I will have read here in the interest of Senator Nye, a telegram which has come to him, because you may want to make some
remarks in reference ioit. Mr. Richberg may wish to do so likewise.
I will request the clerk to read the telegram for the record.
The CLERK (reading):
OVERTON, TEX., March 14, 1935.
Senator GERALO P. Nyi:,
Senate Office Building:
We note from newspapers Mr. Richberg denies that either the Government or
the dominant groups in industries wrote the various codes and that codes were
usually presented by trade associations or code committees in which independent
groups were represented. The Industrial Recovery Act, section 3, requtfes
application to the President by one or more trade or industrial assodations or
groups for code wherein majority rules governed, and by "majority volume" was
meant this absolutely placed control of both writing and administration of code
in hands of the few Integrated companies or, id ote -ofds, th~orily'groUtr In
position to exerse monopolistic practices or oppre$4oa of smaller indtite iIn
violation of fteRecovery Act. An Investigation of 'personnel of,*dmipe*%..
tive committm 'and control of trade associations who wtote tbe 0 ~ol*W
clearly prove this assertion. Platte Oiigram, February 27, eta*w "*91itfW
1934, the first full year of the oil indtxs-y
its code, witnesse4 a dei or
approximately 20 percent in number of
operMiOgS, t O United Stir
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according to a survey now being completed. Incomplete figures are said to show
that of the approximately 620 refineries operating December 31, 1933, about 120
were shut down or out of business a year later. . hese figures do not includo any
east Texas refineries that were not operating Dcenlber 31, 1933, it is said.
"In other words, east Texas refineries, which started up and shut down again
In 1934 were not counted."
Rule 4, article 5, of oil code prohibits sales below cost except, however, any
person is permitted to meet competition in violation of this rule concerning which
e has made complaint to the planning and coordination committee. We are of
the opinion this rule has been flagrantly violated and In fact practically considered
as not in the code. A provision of this sort, without making any exception and
rigidly enforced, would have been of greatest protection to small nonintegrated
companies but would have been quite an obstacle in way of monopoly. We do
not think it possible to permanently secure object of Industrial Recovery Act as
long as integrated companies are in existence and further feel an immediate
equitable and competitive increase in wages all industries will be only way new
markets can be created and unemployment decreased on sound basis. The only
specific reference to the Recovery Act toward disintegration is in section 9 B
authorizing the President to institute proceedings to divorce from any holding
company such pipe-line company controlled by such holding company which
pipe-line company by unfair practices or exorbitant rates in the transportation
of petroleum or its products tends to create a monopoly. This would Indicate
to us that Congress at time this was Incorporated in the act was of opinion pipe
lines should be divorced or at least wanted a complete and thorough investigation.
Has the oil administrator or any administrative committee satisfactorily coinplied with this, the only direct instruction of Congress.
We are preparing copies of miscellaneous letters sent out by this association
which we think will be of interest to you and the Finance Committee and would
appreciate collect wire from you addressed to this association, 1912 Fort Worth
National Bank Building, Fort Worth, Tex., advising number' of members of
Finance Committee and if you would then be so kind would like to forward to
you above-mentioned copies in sufficient number for each member of Finance
Committee.
SOUTHWEST PETROLEUM

H. B. MAY, Secretary.

AssoclAIoN,

Senator KING, Mr. Chairman, I want to read into the record a
statement sent to me.

[Reading:}

ILLINOIS MANUFACTURERS CALL ON ADMINISTRATION TO END CONTROL
OF BUSINESS-RECOVERY
DELAY CHARGED-RESOLUTION
BACKED BY 8,000 CONCERNS HOLDS THE LAW UNSOUND AND IMPRACTICABLE
CHICnoO, March 12.-The board of directors of the Illinois Manufacturers
Association today came out against extension of the N. I R. A. "in any form" after
the expiration of the present law on June 16. The board declared in a resolution
that the law was "unsound in I)rinciple and impracticable in operation." The
orgaiization lists about 3,000 companies as members.
Fhe resolution of the board reads:
" Resolved, That the board of directors of the Illinois Manufacturers Association
records its conviction that the experience with the National Recovery Act, since its
enltment in June 1933, has demonstrated that the measure is unsound in.principie and impracticable in operation; that the board recommends to the member
firds of the association that they oppose reenactment of the N. I. R. A. upon its
expiration on June 16, 1935, in any forn, and that a copy of this resolution be
seit to each member firm."
Acdompanyinq.the resolution was a statement signed by R. E. Wantz, the president, which o.utlimes the conclusions of the officers add directors as follows:
' 1. That the increase in prices to the consumer which has beeh caused by the
.
. A.,, is seriously retarding the demand for manufactured goods in domestic
AeI'sin foreign markets,
,J" 2. That tld40reaso i6the volule 1i, production In the ilauifactmWHng Indus4at'atcouldg e4pably ave b'dq expected dutiming thi 'last 12,zimdthg has been
L
A'" to such an extent as t6 sdriolisly delay tf6reenmployL
i
retarded" ythe'N.
mentt of':lhdustrial workers.
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"3. That widespread uncertainty and apprehensior, including that arising
from the disturbance of harmonious eniployer-employAe relationships, which
have resulted from the N. I. R. A. have made the conditpn of the manufacturing
industry generally appear so precarious that confidence in the future stability of
this industry has been seriously impaired. Confidence Is the most important
renuisite to recovery.

"4.That the entry of the Government into the complex field of commercial
and employniment relationships comprehended in the N. 1. R. A. represents an
impracticable and unwarranted intrusion into the proper field of private enterprise.
"Although immediate and temporary advantages may have resulted to some
(four mee her firms through the N. I. R. A.," the statement adds, "we believe that
the greater stability which would result from adoption by our Federal Governnient
of these recommendations would ultimately provide more definite and more
permanent benefits to all concerned."
Senator KING. I wanted to read into the record at this time a state-

ment appearing in the report of the Federal Trade, Commission with
respect. to the matter as to which I interrogated Mr. Richberg when he
was on the stand. Unfortunately I do not seem to have it among
my papers at the moment, therefore I will put it in later.
The CHAIRMAN. Very well. Now you proceed, Mr. Williams.
Mr. WILLIAMS. Mr. Chairman and gentlemen, with respect to the
telegram which *s just read into the record prior to Senator King's
item, in the first place, the National Industrial Recovery Board is
not the administrator of the Oil Code. The petroleum control is in
an entirely different authority from the general codes; but, speaking
to the question raised by that telegram upon the Petroleum Code, and
raised otherwise upon codes generally, on this question of whether or
not codes are proposed and administered by one type of unit in the
industry as against another type, let me read into the record from the
act a very short paragraph on the subject of who shall be considered
appropriate for applying for codes. I read section 3 (a). [Reading.]

Upon the application to the President by one or more trade or industrial associations or groups, the President may approve a code or codes of fair competition
for the trade or industry or subdivision thereof, represented by the applicant or
applicants, if the President finds (1)that such associations or groups impose no
inequitable restrictions on admission to membership therein and are truly representative of such trades or industries or subdivisions thereof, and (2) that such
code or codes are not designed to promote monopolies or to eliminate or oppress
small enterprises and will
not operate to discriminate against them, and will tend
to effectuate the policy of this title: Provided, That such code or codes shall not
permit monopolies or monopolistic practices.

I have read this only by way of observing that to me that would
seem to be a perfectly reasonable provision as to who should apply
for a code. It is true that all
of these situations in the first instance
have in them the possibility of a certain group in a certain industry
which was already integrated into an association, getting further
forward into code formulation and even into code administration
matters than certain others of the industry. That is true." That
was in the normal and natural situation which prevailed prior to the
adoption of this law. That is the reason I deem that these safeguards
in the form of findings by the President were written into this act.
The safeguards, if properly administered, would seem to offer the
opportunity of providing against the kind of thing that is criticized
in the telegram, as far as it is applicable to the codes generally.
* The only point I want to make following Mr. Rich'berg's covering
of that whole question in his testimony is to say again that if there is
anything in any given instance, any abuse of that situation through
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or by those who are forward in the industry councils, under this act
we have the full power to be sure that that abuse is eliminated; so
+he question of the abuse is not so much a question of a fault in the
structure of the act as it may be in the cases where it is proved there
is an abuse, and failure of administration up to the time it is detected
and applied, of the remedies against the kind of thing that is complained of.
Senator BARKLEY. Mr. Williams, I had in mind yesterday when I
had to leave, a question that I wanted to ask you with reference to
the matter of the cost of production and efficiency as gaged among
different industries and different units in the same industry compared
therewith. You know of course that the ambition of every town is
ultimately to have a board of trade, and the ambition of every board
of trade is to get a factory as soon as possible in the town, and they
offer all sorts of inducements for the location of factories, including
exemption from taxation for 5 years, frequently the furnishing of a
site and the building of a structure, to induce desirable factories to
come into the community. As a result of this, many units manufactuing various products have been located in small or average communities in which there has been no industrial tockground, and in
which they draw their employees from the sons and daughters of the
townspeople, and the countr people around in the section. Naturally, not having been reareK in an industrial atmosphere, and having no industrial background, they probably are not as efficient as
men and women or young men and women of the same age in a section
of the country or in a community which has had for a long time, for
instance, an industrial development and a sort of industrial background and an hereditary efficiency growing out of that situation.
In considering the matter of efficiency and cost of production, is
there any movement or any sentiment in N. R. A., to bring about
such a leveling of the processes of production and the cost of production and wages and hours as to effect the elimination of these small
factories in small communities where, in the very nature of things,
there cannot be as great a production per employee as there would
be in a community where for a hundred years there had been manufactured some product. What is your feeling with reference to that?
Mr. WILLIAMS. There is a school of thought that favors the elimination of differentials almost entirely as against different communities.
There is another school of thought that is very highly resistant to that
elimination upon the basis of any single element, such as geographical
location or just a wage-rate basis or the hours. The policy of the
N. R.A. has been to recognize differentials between various situations
upon the basis of the efficiency of the workers and the difference in
the living cost in the respective communities involved. There is an
announced policy of N. R.A. to the effect that differentials may be
recognized upon the basis of the difference in the living cost in one
conununity as against another, and in the difference of the efficiency
of the workers in one community as against another.
I subscribe to all of the premised facts that you laid down, Senator
Barkley, and recognize it as a very pertinent part of this question of
differentials, and, going forward from that, as a very pertinent part
of this question of decentralization or centralization of industry,
whichever way it happens to be working in a given case, my own thinking on it is that N. R. A. has never gotten to the perfect basis for
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determining what differentials should exist between one community
and another, the large against the small, for instance, the Northeast
against the West, the North against the South.
I think the only fair way to do it in the end is to take into account
all of the factors of advantage or disadvantage the competitor in one
location has against a competitor in another location.
Senator JARKLEY. Of course we realize the fact that each of these
communities, under the system which has existed, had a right to
invite these factories into their midst, and the factory had a right to
go, and in many cases, in most cases, the location of such an institution
in a town has given employment to a large number of people who otherwise might have been idle. And I have in mind some communities
where the existence of such an enterprise kept hundreds and thousands
of people off of the relief roll. I would most certainly deplore anything on the part of the Government that would seek such a leveling
process that these different situations, the cost of living, the background of the community with respect to manufacturing enterprise,
and all of that, would not be taken into consideration in determining
not only differentials for determining the question whether somebody
was selling below what somebody else thought ought to be the cost of
production, but the factors of the competition. Any other policy, it
seems to me, would tend to destroy many local communities whose
environment is wholesome, in which factories can exist on a profit
to themselves and to the people. I recognize that the N. R. A. has
adopted up to this time a policy of differentials, which I think is a
wise policy, and I should deplore any effort to bring about such a
Nation-wide standardization of conditions as would automatically
put out of business many worthy small enterprises which have
located in communities where they were wanted and where it was
believed it would be to their advantage to locate.
Mr. WILLIAMS. I join you in that attitude, if you let me say as
much.
Senator BARKLEY. For instance, we are all affected somewhat by
local conditions. For many years it has been the policy of the Interstate Commerce Commission to draw an arbitrary line along the Ohio
River for use in determining differentials in freight. For instance, we
have to pay 35 cents a ton, and they are demanding a differential of
45 cents a ton to ship our coal from Kentucky anywhere north of the
river. But nobody north of the river has to pay any differential at
all to get across the river to come south, so that we are operating
under an artificial and a natural barrier which was fixed by the
Government, for which we are not responsible. That not only
applies to coal, but it applies to many other articles of manufacture
in the State, so that a factory on the north side of the Ohio River
can come across the river into the southern territory without any
freight differential at all, because a factory on the south side of the
river, whose whistle can be heard by one on the north side, must pay
a differential in order to get over into the territory of the factory
across the river. It would certainly be most unfortunate if that
could not be taken into consideration, and similar situations in other
parts of the country taken into consideration in determining the cost
of production, and of transportation and of marketing, as well as
determining whether a competitive situation could exist under a
level scale of wages that took no regard whatever of these artificial
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differences that do exist, some of which have been imposed by the
Government itself.
Mr. WILLIAMS. I agree with you, Senator, and if I may add one
other illustration that shows the possibilities of the effect of the freight
rate in this situation, Some 25 or 30 years ago, when a lot of us down
South were trying to get out from under these arbitrary freight-rate

structures, we had a stock example that was about this: There was
an intermediate point in the South and a point further south, and a
point up in the North, taken as three points, each of the outside areas
being a manufacturing point, where the fact actually existed, with the
consuming point right close to the southern point, that the manufacturer in the northern territory, by virtue of the freight rate, could
deliver his stuff right under the eaves of the sellers close to the southern
point at a less rate than that man could deliver it. Without going
into detail there, I am in agreement with what you state, and let me
add this general sentence in that territory, that I have not conceived
it to be any part of the commission or the undertaking of N. R. A.
to so apply the rules that'it is trying to apply as to disturb any more
than to a minimum necessary and desirable extent, the general business set-up and location and working conditions of the production
areas in the country. That, as a generality, is my viewpoint with
respect to it.
Senator BARKLEY. We all recognize that as between communities
it is tterly impossible to arrive at what might be exact justice in
every case, but it is reassuring to feel that there is no disposition and
no trend in the N. R. A. to eliminate these local and geographical
and industrial differences which have grown up under the system
under which we have lived.
Mr. WILLIAMS. Saying it another way, except as some local situation may present flagrant conditions or violently destructive conditions or prospects such as make it necessary to apply something to
relieve against some of the things that this act puts us tinder the
burden of relieving against, I believe in as open and as free a comptition as between communities for industries and operation and production and business enterprise generally as I do believe in the same
kind of open and free competition between companies. We ought to
interfere in my judgment only to the minimum extent necessary.
It is not a part of N. R. A., as I conceive it, to rebuild an economic
or commercial structure in this country. It is to take a structure
which we find here that has been built through the dozen or more of
decades that it has been in the building, and apply such correctives
as under this act we are permitted to apply to the improvement and
not to the substitution or the unnecessary variation in the form of
the system as we find it.
%
Senator BARKLEY. That answers my question. Of course, there
would be exceptional chses which would have to stand on their own
merits.
Senator Guoncn. As a matter of fact, the original act undertook
to preserve the differentials, to get an express provision to that effect.
At least, that was the interpretation given at the time the act was
under consideration. I think that that principle has been lost sight
of in certain instances, While there is a differential, it is a very
negligible differential, and unquestionably the criticism of it is that
a given community simply wants to maintain a low standard of living.
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That is based purely upon theory and has not any foundation whatever in practical business experience, but the marketing cost of your
finished product seems to me to be a test that ought to always be
kept in mind in arriving at some sensible differential.
The CHAIRMAN. Mr. Williams, carrying out that same line of
thought, in certain sections of the country they have established new
textile industries. I know that complaint has come to me in my
State that, say in the garment business or in the shirt business, it
takes some time to train these girls who work there, and the people
who work in that plant. They have never known anything but agriculture oi some other line of work. During that training period and
before they become proficient, is there in your opinion enough ebsticity in the code requirements to permit them to pay a little less than
the average code wage? It seems hard on a new industry, while they
are training these people for the few weeks, that they should be
required to have to pay them full wage.
Mr. WILTAMS. I think there should be a sufficient elasticity to
permit that situation to be taken care of. In the textile code there
is such a provision, and without having the similar provisions of all
codes in mind, it is a very common provision in codes generally that
there shall be permitted a lower rate for apprentices.
The CHAIRMAN. Have they followed that in the administration
of it?
Mr. WILLIAM s. Yes; that has been followed.

The

CHAIRMAN.

Without any exception?

Mr. WILLIAMS. I would not say without any exception, because I
am not in the position, Mr. Chairman, to say that there is no code
that does not contain it, but,
The CHAIRMAN (interposing). I am speaking particularly of the
textile code. I am given to understand it would apply more in that
than in other codes.
Mr. WILLIAMS. It is in the Textile Code definitely. Whether it is
in there with a sufficiently wide margin or not is another thing.
Senator GERrY. Has not that been one of the things that has been
abused and attempts at evasion in that, in the Textile Code?
Mr. WILLIAMS. I think that it is possible that probably there has
been some abuse of it, but again that is a question of administration
and not of fundamental defect in the provision, and I think the
Senator will agree with me, a nd we are as dilligent as we can be to
see if we can make tile administration of those things, where there
are abuses or found to have been abused, more effective in preventing
those abuses.
Senator BARKLEY. I have in mind a factory in miy own State which
is the only factory of its kind south of the Ohio River anywhere in the
United States. It operates under these conditions, to which I have
referred in my question awhile ago. They asked for a reasonable
differential. E very administrator and every deputy administrator
and every subdeputy administrator opposed it, and they had to go
finally up to General Johnson, who did grant the differential without
which they would have had to close their factory and put 1,500 people
out of work. That is a situation that would have worked a great
hardship, and if it had not been for the fact that the administrator
at the top of the ladder took the bull by the horns himself and overruled the recommendations of all of the deputies and the subdeputies,
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the condition which I have described would have prevailed. Fortunately it did not prevail and does not now, but it seems to me that no
technicality ought to be allowed to interfere with the fair dealing
with an institution of that sort which has keen competition by large
industrial units and which ventured out on a shoe string to locate a
factory of that sort in my State, and I do not doubt that many others
have had similar beginnings and have been able to build themselves
up and provide a market and provide employment for 1,500 or 2,000
people,
which in this current depression has been a godsend to the
town and kept most of it off the relief roll.
Mr. WILLIAMS. Senator, without characterizing that particular
situation to which you refer, let me use your remark to look administratively at that kind of a case, saying again that I am not assuming that your case falls under tie offense ve branch of what I am going
to say. 'But say that that particular case would come to the administrator, his immediate inquiry would give you a look at our
problem from our side of the fence, and his inquiry would be "Is this
threat of destruction'attributable to this differential or lack of differential or insufficiency of differential, or is it attributable to inefficiency of management or waste or something else that works to the
net that that is an inefficient producing unit?"
If it develops that the wage was the sole cause of the trouble and
that there ought to be a differential, that is the easy way in handling,
because it is indicated as to what the causes of the need for the differential are, and the adjustment of the wage, and it can be worked out.
That is one branch.
If you find that it is that, you can work it out, but on the other
hand, sometimes, getting away from your case, in that exact situation we find that the reason that a unit like that is going to be put out
of business does not lie in the wage so much as it lies in the inefficiency in other lines of activity.
Senator BARKLEY. Oh, yes; it may be inefficiency of management.
Mr. WILLIAMS. Presenting directly the question that I was talking
about yesterday, that is the reason I revert to it now, the question of
necessity in those cases of determining who you are going to appear
for, whether the operator who is going to be put out of business if he
is held to the wage, or whether on the other hand if you are going to
appear for the worker and have the wage at the expense of putting the
operator out of business.

There is a clear example of the way that thing comes up within our
administration of the N. R. A. sometimes, and it is of course behind
that bench from which we take our instruction as to which way we
are to proceed.
Senator BAILEY. If you put the operator out, what happens to the
workers?
Mr. WILLIAMS. That is the other angle of it. That is not the end
of the picture, when you are speaking from a national point of view.
Senator BAILEY. The Government then borrows the money to feed
the workers who are no longer working.
Mr. WILLIAMS. With one other element in the picture. When you
put a group out of commission in one section of the country that are
drawing 30 cents an hour and making a certain production, which
production shifts to a group in another section of the country that
are drawing 40 or 50 cents an hour, then viewed in the total of the
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national results, you have transferred production from a low-paid basis
to a high-paid basis, but at the same time have done two thingshints out
you have put the group, as Senator Bailey so accurately
who were first engaged in the operation, out of business.
ICsecond
thing you have done is you may have raised, not necessarily, but you
may have raised the cost of that product to the consumer, and in so
doing may have shortened the volume of consumption, which will
shorten the volume of production, which will shorten the volume of
employment again.
Senator KING. And tend to monopolistic control.
Mr. WILLIAMS. Tending to concentration at least, Senator King.
Senator KING. You differentiate between the words "concentration" and "monopolistic control", do you?
Mr. WILLIAMS. Yes; I think a fair differentiation can be madd
there. I think there are certain concentrations of volume that are
entirely clear of monopolistic characteristics in the objectionable
sense that we use that phrase.
Senator HASTINGS. Mr. Williams, if the N. R. A. were to work
perfectly, would it not necessitate putting out of business a lot of
people who are not capable of the best management? Would not the
result be to limit the business of this country to those that are capable
to efficiently manage it and put out of business all of those of mediocre
ability?
Mr. WILLIAMS. That is very close to the thing that I was pointing
to yesterday, Senator, when I said that it is apparent that you gentlemen on that bench and in Congress, it is for you to check on that very
question that you are talking about, because there is not any such
thing of course as looking out for the wage of the workers to a given
extent that we can restore, and at the same time looking out for the
interest of the operating unit that will be put out of business if he
has to pay that 'particular wage. You can serve one end of that
thing or you can serve the other end of it, but you cannot serve both.
You cannot make the X Manufacturing Co. pay a 50-cent wage in the
interest of the worker, and save the X Manufacturing Co. as a producing unit if it cannot live under the 50-cent wage. The reason it
cannot live may be attributable to inefficiencies in other departments
of its operation; but if it is a fact, no matter to what it is attributable,
or no matter what it is traceable to, thqn it is for the Congress to check
or for the administration, if the power be given to it to make the election, as to which of the two things it is going to serve. It cannot
serve both. I hope I have answered your question.
Senator HASTINGS. You have made more emphatic in my mind the
difficulty of working out any plan that does not eliminate' the fellow
with mediocre ability. It seems to me that if a man has saved a few
thousand dollars and wants to go into a new community and start a
business that he is familiar with, and thinks lie can make a success
of, and begins to pick up a lot of people there who have not heretofore had any employment at all and gets them to agree to work for
him at a lower wage than is being paid in that industry by the successful man, it seems to me that it is not good Americanship to say
to him, "You cannot run this business unless you pay so much wage,
and he replies, "Well, I have not as much skill nor as much money
as some other man, and therefore I cannot make my plant as efficient
as the other, but won't you permit me as an American, born in America
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and worked hard all my life and saved a few dollars, won't you permit
me to go on here and do the best I can, make a little money for myself,
bringing some money for my community, won't you try to prevent
the Congress from passing any law if it is within their power "-and
he has been led to believe all the time that the Constitution gave him
some freedom and therefore the Congress did not have that authority
to stop him, and I can see that fellow begging people to let him alone
and let lt m do the best he can for himself andthat community, and
I doubt very much whether we are making any progress in America
when we undertake to interfere with that sort of a situation, regardless of whether he is paying what has been termed a living wage or
whether he is not. It is the freedom that I think the fellow is entitled
to, and I do not think that Congress ought to interfere with that
fellow, particularly if lie has located in some State and doing business
in that State selling his goods in that State.
Mr. WILLIAMS. You have your finger on one of the fundamental
problems that we are continuously up against. Let me saySenator HASTINGS (interposing). We just cannot do it, as I see it.
Mr. WILLIAMS. Up to this point our policy has been to work in
the direction of sustaining the minimum wage, and appearing for the
social interests involved, but I am not unaware of the fact that in
the statement the Senator inakes there is a real picture of a problem
in this N. R. A. administration,
Senator HASTINGS. My recollection is that Senator Barkley told
me of that situation of his probably a year ago, just about the time
they were about to close that factory, and I thought, "What a miserable thing that is" and my recollection is that a group of people from
Kentucky were here and they were going that particular day, and I
was telling that to some person later, engaged in this same business,
and they were just as mad as the devil because some concession was
to be made to that Kentucky concern, and they said it was all bunk,
it was just an opportunity to permit them to sell their goods lower
than was being sold by the industry generally. I do not mean to say
he was correct about it-I am just telling what he said. The same
trouble, I imagine, that was brought to your department would come
from that other group saying that this was unfair; telling that to
your deputy administrator. General Johnson, who was the boss of
everything, just said, "It has got to be done." That was the end
of it.
Senator BARiILEY. I do not want to leave the impression that I
think that anybody ought to be permitted to take advantage of a
monopoly of employ ment in any new section of the country or in a
community where they go in order 9 drive down wages generally in
the country or to drive down the price of any product that is produced by a varied group of industries or in various locations in the
same industry. What I had my mind on particularly was these
natural differences produced largely by nature, which cannot be overcome by any artificial process. For instance, getting back to coal,
there are certain coal fields in the country that have for instance a
vein of 10 feet of thickness which can be mechanized, and in those
coal mines there is a possibility of mechanization, undoubtedly coal
can be produced at a cheaper rate per man per day then it can in a
section where the vein is only 5 feet and cannot be mechanized and
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must be dug by hand, by pick and by the ordinary processes of hand
labor.
The question occurs, naturally, and I am sure that the N. R. A.
has to deal with it, whether nature having put that coal in its situation
in the different sections of the country, whether it will undertake to
strike a dead level based upon the possibility of mining in the large
field of the higher efficiency brought about by the possibility of mechanization, to such an extent that that other coal field which cannot be
mechanized must quit and leave its coal in the mine.
Fortunately the N. R. A. has taken the position so far that those
natural barriers and handicaps and differences are to be recognized
in fixing differentials, and I think they have gone a long way along
that line. It was difficult, more difficult than it ought to have been
at the beginning, to convince them that that ought to be done, but
they have had it to a very large extent and tried to equalize as much
as possible without giving preference to anybody who deliberately
puts down wages, and for him I have no sympathy. N. R. A., I
think, has made an effort to bring about a situation that would
enable anybody who is in good faith doing the best he can to go ahead
and operate, and I hope that that policy will be continued. ,
Senator KING. I wish that the suggestion made by my friend were
entirely accurate so far as the N. R. A. is concerned. Apropos of
what has just been stated, I have received many letters, one of which
I got 2 or 3 days ago, and I want to call attention to some of the
provisions because they are germane to the investigation now being
made. This man suggests that if the code is to be continued, and he
is opposed to it, there should be an amendment that it should be
unlawful for any code authority to make or levy an assessment
against any business whatsoever. The code authority in the businks
in which he is engaged, and he has 30 or 40 employees in my State, is,
for instance, drawing a salary of $20,000 per year. These exorbitant
salaries will soon seem to the general public to be in a class With
railroad executive salaries, and will do a great deal to injure the party
at the next election, he writes. I might add that this man is a
Democrat.
He says further:
Two days ago we had a visit from the code authority from New York in order
for us to follow the adherence to the code as interpreted, and it would be necessary
to raise the price of our merchandise produced to such an extentthat the consumer will not buy. If the New York Code Authority insists that I follow out
the recommendations of the investigator, it will mean the closing of the factory,
part of my business, and an enlargement of the jobbing end.

. That is, they will become a jobber for eastern firms insteadpf
producing it there at home and furnishing work.
He states further:
With the number of people out of work In Utah, I of course hesitate to add to
the unemployment, but of course the 30 people which will be out of work will Rot
greatly affect the country as a whole. I am anxiously awaiting a report from the
code authority in New York to see whether it will be possible for me to opdr&0,
but the uncertainty of my continuing business is detrimental both to the pe6jlle
I : , "
." I
who work for me and for myself.
. I have the same report from other factories located in Salt Lake City, The
rules and regulations of the code as written was, for the manufacturers of thp
metropolitan, center, who seem to me to have a definite object In view, and that
is to concentrate the business in the large centeri' The 'outlying ianufactuter
has never had a'voice in the writing of the codes. Even if we were to be askod
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our opinion, it would amount to nothing for the reason that 95 percent of the
manufactured product is in the large centers, so we really have no where to turn
but to the Federal Congress. Unless our Representatives in Congress sense our
predicame.nt and insist on our protection.

Many letters of tois kind, Mr. Williams, come to Senators. I know
I have many-all indicating the destruction of legitimate business.
This man has been in business for a number of years, and may I say
with respect to a number of the businesses, it is certain that they are
concentrating them in the industrial centers, and if I may add it this
is not germane, Mr. Stalin seems to have more sense than some of us.
He is doing all that lie can to decentralize business and take it out into
the Ukraine and into "White Russia", so-called, and down into the
Caucasus anl the southern part of Russia, so as to diffuse it and not
concentrate it, and give it to the men like those referred to by Senator
Hastings, the man who lives in the rural district, in addition to the
agricultural part of their work, to give a part of their time to the
manufacturing business. We are not pursuing that course; we are
concentrating, it seems to me, through the destruction of competition
and the centralization of industry and the repeal of the Sherman
Antitrust Law and the other laws, the manufacturing business and
the business generally, in the hands of the few.
But I want to ask you if this is an accurate statement. I understood Mr. Johnson to state in his article in one of the current papers
that the codes could not survive if the antitrust laws were in force,
that they were incompatible; that is to say, that the codes had to have
the right to repeal the antitrust laws and to go as you please, so to
speak, and produce monopoly, or they could not survive.
Mr. WILLIAMS. I would not say it in as broad terms as your question
was posed in, but I think it is a true statement that except as the
antitrust laws can be not wholly suspended and taken out of the way
but modified or suspended to that minimum extent necessary to permit the doing of things necessary to make it possible to accomplish
the things that we are attempting to accomplishSenator KING (interposig). That is, to combine.
Mr. WILLIAMS. I would not say to combine, but to work together
cooperatively and safely while cooperating to the accomplishment of
these ends. Except as that is done, I think it is probably true that
the codes would n t survive.
Senator KING. One further question. And as indicated by Senator Black the other day in his very pertinent questions, if you attempt
that without the restriction of the antitrust laws, you have to have
more agents than they had in trying to enforce the Eighteenth
amendment and the Volstead Act to look after every employer,
examine their books, and so on, in order to accomplish the ends which
you have in view, or rather which were suggested as possible.
Mr. WILLIAMS. We have got this situation if you may interpret the
antitrust laws as forbidding business men in an industry to et together
for any purpose. It does not theoretically-it actually all but does,
because there are few business men who are willing to take the chances
of getting together in industry groups except in open trade associations., If we may take the antitrust law as something approaching
that, if I may compromise on the phrase with you in that form, Senator King, and then on the othor hand may take the N. R. A. as requiring business men or necessitating that business men get together for
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certain purposes, then that certainly results in an inconsistency as
between the two.
The CHAIRMAN. Do you not believe that we could write into the
law that the antitrust law is not suspended except for certain purposes?
Mr. WILLIAMS.

Namin'g the purposes therein?

The

CHAIRMAN. Do you understand my question?
Mr,WILLIAMS. I understand your question now; I thought

I did not.
I would not attempt. to pass on the question of legislative draftsmanship or the advisibility of the form of legislation, but that is approximately what this law as I understand it intended to do, to say that it
should not be suspended except so far as necessary to enable us to work
to the purposes that are designed here. That has a vagueness and an
indefnitenessThe CHAIRMAN (interposing). I wonder if we could not be more
specific than in the present law, because that leaves it very general.
Mr. WILLIAMS. We run into difficulties as we become more specific.
Among other difficulties, there is the exclusion by failure of inclusion,
and other things that present difficulties.
Senator CONNALLY. Mr. Williams, is it not true that most of the
industrial enterprises began as little enterprises?
Mr. WILLIAMS. That is true,
Senator KING. Such as your big one?
Mr. WILLIAMS. All the big were once little, and all the high
earners were once low earners.
Senator CONNALLY. The point I am trying to bring out is that they
started those small enterprises because of some natural or supposed
differential that they thought that they could begin and compete
with somebody already in the business.
Mr. WILLIAMS. Ido not think necessarily, Senator CB
I may take issue with you there, that they all started by .
some differential favoring them.

They started under as faa

conditions as they were in position to take advantage of in't'rt1.4
Senator CONNALLY. They would not have started unless the nazl'
who started thought that lie saw a chance for himself to make w,
success of the industry.
Mr. WILLIAMS. The only point where I am holding out on you a
little bit is, that a great many people have started in business on the
basis of a sheer faith of being able to succeed in that business, without the advantage of a differential favoring them.
Senator CONNALLY. That may be, but they may have thought they,
had a differential in efficiency or management that made them take
that course and take the hazards of launching out on this new enterprise. If the N. R. A. seeks to standardize everything and destroy
whatever natural advantages one locality might have, either as to
nearness to fuel or nearness to the raw products or water transportation, or even labor conditions, where the labor can live more cheaply
or the climate is more satisfactory, "if you undertake to destroy aZ of
those do you not destroy that very urge to start in an industry and to
diffuse industry over the country?
Mr. WILLIAMS. It is a posaibility that you may make it impossible
for some things to be launched incommunities on the basis on which
some have been launch."d
Senator Covmw&6Y. Is ,itqt a kirie
€
economic business set-up
to have a difte4,p
t where t i jpsible,
p
in other words, to
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balance the industry over the country as nearly as possible so that
you do not have one section entirely devoted to one thing, so that
when there comes a slump, you have a great business and financial
dislocation? Is not that the modern trend right now, away from this
concentration? We have had the era of consolidation in great industrial centers. Is not the best thought in the country tending to get
away from that, and isn't that the reason why textiles, for instance,
have gqtne to the South in large measure?
Mr. WILLIAMS. There is quite a support for and quite some movement in the direction of that idea that you refer to.
Senator HASTINGS. Senator Connally, I do not want to interrupt
you, but is it not true that you cannot start a new business now
without the consent of the N. R. A. authorities?
Mr. WILLIAMS. Mr. Chairman, I think if I could take 3 or 4 minutes-

. The CHAIRMAN (interposing). The chairman is in favor of your
taking 3 Or 4 minutes. [Laughter.]
Mr. WILLIAMS. Thank you. I should like to take a few minutes
to make a general statement apropos of the questions that Senator
Hastings posed here a bit ago, and at the same time having reference
to Senator King's and Senator Barkley's and Senator Connally's
questions, as well as Senator Bailey's. I think we can probably move
on a little bit faster. You gentlemen are looking at our tree. from
some distance away and you are seeing some tangled masses of
branches.
Senator KING. I think some of us have been up against the trunk,
just as you have.
Mr. WILLIAMS. I do not mean to criticize your approach; I am
only trying' to illustrate what I am trying to say. .
.4 ,want to go back to the administrative position and look down
tbwieor -three of these limbs which I think will serve to clarify a little
ofthe atmosphere. Starting with the territory in which Senator
Hastings' questions lay, one of the problems presented there is whether
or not you are going to let a few units in an industry break down
the whole industry. There are two questions presented there, and
that is the first one.
The first one we meet, if we are going. to recognize the right anywhere to operate on anjy basis that he'wants to, and let me narrow it
now to the wage rate and the hour limitation to get it in definite
terms, if we are going to let anybody anywhere operate on the basis
that he wants to or below certain fixed minimums applicable to everybody, it does not make, any difference that there may be.a very small
percentage doing 'that, if there be that small percentage-because I
have never seen any way to justify taking 100 men whoare competing with each other, fighting if you pleas, eachwith his knife out for
the other and having the Government go in and tie 99 of them,each to
a tree and leave the other one running around loose with his knife out.
That is the net of what we come :to when we begin to attempt to
enforce minimum standards of any kind upon .any industry, In a
word, this:'If government: is' going t6 touch anyit seein in fairness
that government must sustain its touchtupewall in order to -have the
semblance of being fair.
,From :the administrative point: of viewyIam saia
all: thst Senator Hastingibhasreitedas.bitrietvfa

recognizng
and as of
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ever-present importance in this situation, that again you gentlemen
of the Congress are confronted with the necessity of making a decision
of which end of the thing you are going to serve.
Senator BAILEY. If we take the course that seems to be applied
here of taking charge of business and regulating it by codes and preventing new businesses, all under government supermision, then why
have we not converted this Government into a corporative state?
Does not the whole question go to the character of the government?
Mr. WILLIAMS. It can go to the character of the government very
easily, which is a line that I am trying to sustain in my testimony.
Senator BAILEY. I do not see how we could proceed in that way
without utterly converting the character of the American Government. Why wouldn't we have to change the Constitution and the
whole conception of the function of our GovernmentSenator KING (interposing). Wipe out the States.
Senator BAILEY (continuing), With the United States as a republic?
Mr. WILLIAMS, Senator, I think I would agree with you if this
covers what you are talking about-I would agree with you in principle what you are talking about-but I am saying that there is no
necessity for our going to that length.
Senator BAILEY. Let me get the thought in your mind. While
there may be no necessity, if you plant the seed, the wheat will come
up.
Senator KING. And the weeds.
Senator BARKLEY. That is what the thrasher has to do, to separate
the wheat from the weed.
Senator BAILEY. As I said, we would have to elect between the
small or as you might say the subnormal industries, and the big ones?
We would have to make an election which end we would take.
Mr. WILLIAMS. I am saying that there are inconsistent angles of
this thing on which elections are necessary on the part of the Congress as to which end they are going to serve in the absence of the
ability to serve both at the same time.
Senator BAILEY. Is it not a fact that if it is a question of what
Congress will do, that Congress will take the side of what we call the
"small business"?
I Mr. WILLIAmS. As the N. R. A, has tried to do, to take that side
if we were taking either side. We tried to hold an even balance, but
we especially tried to hold it even when looking at the smaller.
Senator BAILEY. That is the less efficient; the smaller is less efficient than the big business, isn't it?
Mr. WILLIAMS. Not always,
Senator 'BAILEY. Generally speaking?
Mr, WILLIAMS. Without statistical studies to support me, I would
have to say, Senator, that I believe there are many little businesses
that are more efficient than many big businesses, is there are many
big businesses in another group that are more efficient than many
small businesses, . I do not think efficiency goes with size all the time.
Senator BAILEY, Not altogether.
Senator KING. I can, verify that.
Mr. WILLIAMS. If I were guessing, I think'I would say that probably there is more efficiency in the large than in the small, because
efficiency is, one of the elements of growth, and it. would probably
1.:, : .
-. ,
..- .,, :,.:
work back that way ! .. ,,
I19782-5---PT 2-4
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Senator KING. You have demonstrated that in the cigarette
business, haven't you, Mr. Williams?
Mr. WILLIAMS, I would hope that efficiency was an element of that
development.
Senator BAILEY. That was a superior quality, wasn't it?
[Laughter.]
Senator KING. Of tobacco or management?
Mr. WILLIAMS. Of the tobaccos grown in Kentucky and North
Carolina.
Senator BARKLEY. The quality of the tobaccos that we sell to you.
Mr. WILLIAMS. From North 'Carolina, South Carolina, Georgia,
and Kentucky. [Laughter.]
Mr. WILLIAMS. If I may go into an observation opening territory
into which Senator Bailey has led, I have said that there was a
possibility of carrying a thiing like this far enough so that you would
approach some of the results that he is talking about.
Let me illustrate. If the Congress were to take tho position that
all of business is affected with a public interest, and working forward
from that position were to get sustained by the court a contention
for authority in the Federal Government to regulate all of business
because all of business was affected with a public interest and therefore
thrown under Federal controls, we would be approaching the thing to
which Senator Bailey refers. My answer to that is that while admitting that that might be a possibility,. as a method of operation there is
no necessity; in other words, we may perve the purposes that are
committed to us for service tinder this emergency and under this
act without going anything like so far as is indicated by that
statement.
Senator BAILEY. Then you have the task of trying to hold a halfway ground between what we may call the "old system"-,
Mr. WILLIAMS (interposing). I do not think of it in terms of a
half-way ground even. I think of it in terms of going forward to that
minimum degree necessary to serve the valuable social purposes that
are given to us under this act to serve, and when you begin to speak of
the present today, instead of being half way
- ,
Senator BAILEY (interposing). I agree perfectly that could be done
by Mr. Mussolini or Mr. Stalin. They are dictatorships. I agree
that it could be done by General Johnson when he had a tremendous
public enthusiasm to support the "Blue Eagle " but I agree further
that that period is past and we are here in a Government that is in
the nature of a democracy, really a republic. Can you do that in a
republic?
Mr. WILLIAMS. I think you can do enough of it to make a definite
improvement in the working conditions of cerLain groups of people
in this country without encountering to a dangerous degree the dangers
to which you refer, but I am speaking of movements in minimum
extents for the purpose of serving those ends, and I am not speaking
of things that go ,forward into Government getting into business to
any greater extent than is necessary to enable them to serve those
purposes. I do not believe in tearing a house down just because you
want to patch a leak in the roof.
Senator BALIY. The Congress would be the judge.
Mr. WILLIAMS. That is what I am trying to say when I am saying
that there are some elections that must be made by you behind that
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bench and in the Congress and we in the Administration are only
wanting to know what elections the Congress makes, and we will
follow along those lines, of course, as we have tried to follow along the
lines of the present act.
Senator BAILEY. They make their elections according to how they
are elected.
Mr. WILLIAMS, I believe that is leading to politics. [Laughter.]
Senator BARKLEY. Does not a good deal of this resolve itself into
a question of degree? All of these advances in the effort to rgogulate
social conditions is a matter of degree of approach and of advancement. The very anti-trust law itself was an invasion of that field
by the Federal Government. Of course it only purported to relate to
interstate commerce, but the enactment of an antitrust law saying
that a man engaged in interstate commerce can do or cannot do
certain things in the pursuit of his business, is an invasion and a
proper invasion as I see it of the field of business, in an effort to bring
about a condition of fairness and equality among all business men in
the country, and in view of the suggestion made here already by Mr.
Richberg, with which I assume you agree, that from now on we shall
deal only with interstate commerce or with such commerce as affects
interstate commerce, brings it rather back within the restricted field
attempted to be covered by the antitrust law in the beginning. Is
that true?
Mr. WILLIAMS. Senator, it is true in terms. Whether in application it is entirely true or not, it is hard to say for the reason that
this thing of in or affecting interstate commerce is subject to more
interpretations than the moon is to phases. '
In the thinking of a great many of us-I want to get myself out of
the classification so I will say that in the thinking of a great many
people-things in or affecting interstate commerce suggested the idea
of those things that up to this time upon the face of the record of
the Supreme Court stand as adjudged within that descriptive term.
In the thinking of others, things in or affecting interstate commerce
include every business activity in this country almost even down to
the extreme case where it is contended that the wage paid to a bootblack in a little town in Kentucky has its relationship to interstate
commerce for the reason that if you pay him $6 a week instead of $10
a week, by withholding that $4 from him you have impaired his
capacity to buy things that might have moved in interstate commerce
and that he might have bought,
I am not trying to be ridiculous, Senator, but I am indicating the
extremes to which the contentions on the phrase "in or affecting
interstate commerce" may go. It is difficult to ta of that without
putting that much in. It is a question of where we are going to land
on the question of "in or affecting interstate commerce " It is a
possibility, it is in contemplation that it might include everything.
Senator BARKIEY. It is impossible to drnw a straightla. and say
that everything on the right is either interstate QoWmmere or something

that affects interstate commerce, and everyW g on the left is not.
Mr. WILLIAMS. And that body of the law i$a progressive moving
vital body of the law which is leadi;g prward to new recognitions
I
and new acceptances each year. , ,
Senator BARKLEY. But from the stadpoint of the law and the
Constitution that made no differenoe ip its language and in its conception by the framers, as I uAderstan4 it, between actual commerce

*

212

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

through 'which or by which commerce~is transitself
agencies
ported,andit the
is not
difficult
if the Supreme Court would sustain an act
of Congress dealing with intrastate transportation of cars as it might
affect interstate transportation of commerce, it is not difficult to
assume that the court might sustain some act of Congress dealing
with the commerce itself which is transported as well as the thingover
which it is transported as affecting interstate commerce.
Senator HASTINGS. Of course, Senator Barkley, if you go as far as
Mr. Richberg with respect to interstate commerce you have left out
very little. I asked the specific question whether or not he would
consider a retail grocer and a retail druggist engaged in interstate
commerce. I assumed that he would promptly say that they were
not engaged in interstate commerce, but lie did not say that. He
called attention to the chain store, and I asked him to leave those out,
and then he immediately replied that the other retail stores are in
competition with them, indicating to my mind that Mr. Richberg bad
reached the conclusion when he talked about this act covering interstate commerce, that it covers pretty nearly everything. I think the
exception he made was the fellow who pressed a pair of pants for
somebody that lived around the corner, and he made some exceptions
in that business too, because he said they were having the pants
pressed in the other States and shipped back and forth, so that he
did not even exclude them 100 percent. So I have reached the conclusion that from Mr. Richberg's point of view, there is practically
no limit to this interstate commerce and you can do just exactly
what Mr. Williams says, if you had the right to do, as he puts it, of
the controlling of all of the business, because if you declare it had a
public interest, you could control it all. Mr. Richberg is not far
from that, if I recall his testimony.
Senator BARKLEY. I do not recall what his testimony was on that
subject, and I am not disagreeing with your interpretation of it
therefore, but the Supreme ourt as practically by its decision in
sustaining the Transportation Act, put intrastate railroads out of
business so far as independent regulation is concerned. I mean by
that, if they have any connection with an interstate carrier or if their
business originating over a short line by an intrastate route is to continue over an interstate route, it is practically possible under the law
now and under the decisions to regulate that in certain phases or
certain regards.
Senator HASTINGS. You could prepare a brief a hundred pages long
Mr. Richberg's contention.
sustaining
* Senator BARHLEY. I am not passing on the contention because I
was not here when he animadverted with respect to that according
to your interpretation, but I think it is impossible for Congress to
draw a distinction between a power to regulate interstate commerce
and the agency over which it is transported, because the Constitution
makes no division between them. * .
* Mr. RICHBERG. May I make a statement, Mr. Chairman?
* The CHAIRMAN. I might say that Mr. Richberg has requested this

morning that he present-for the record some time, if possible today,
some phases of the legal proposition in writing, and he will supply a
*
*
copy for each member of the committee.
Was there some further statement you wanted to-make?
Mr. RICHBERG. In doing that, if the opportunity afforded, I would
like. to summarize what ,the views are that Ithink are sustained, not
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by my personal opinion, but which have been sustained by the
Supreme Court.
Senator HASTINGS. I prefer Mr. Richberg to make a statement now
in view of the statements that he has made.
Mr. WILLIAMS. Very well. I still wanted to answer Senator
Hastings' question to the extent of breaking it down and posing the
various elements of it. I am not through with that yet.
Senator KING. Mr. Chairman, I wanted to, and some of the other
Senators wanted to interrogate Mr. Richberg before the hearing
closed. Wouldn't it be just as convenient for you to make your statement at that time?
Mr. RICHBERG. At any time.
Senator KING. Let us proceed then with Mr. Williams.
The CHAIRMAN. Mr. Richberg, do you want to present that statement to the committee now?
Mr. RICHBERG. At any time.
The CHAIRMAN. Very well, Mr. Williams; will you proceed where
you left off yesterday. [Laughter.]
Mr. WILLIAMS. If I may delay to ask if you understood my suggestion to mean a resistance to Mr. Richberg coming on now. It was not.
The CHAIRMAN. We understand that thoroughly.
Senator KING. We know that there is too much harmony there for
you to resist.
The CHAIRMAN. Proceed to make your statement, because we only
have a few more minutes.
Mr. WILLIAMS, Senator Hastings has made a very incisive statement as to one phase of a situation that is presented as one of the big
problems, and always has been one of the big problems of N. R. A.
Want to develop just what is involved on the other side of that thing.
I start out with the admission that he has raised a difficult question
and a question that leads into far-reaching territory in a great many
effects from the one policy or the other. I do not want to determine
the question nor recommend the determination of it; I only want to
propose it.
I have only gotten thus far and no further, that whenever you
decide on the application, we will say of 90 percent, to fix a figure, of
an industry tokdopt a code provision establishing certain conditions
which I had limited for the purposes of this statement of this question
to wage minimums and hourly maximums, whenever you have done
that on the application of 90 percent of an industry, and there is
another 10 percent that is holding out on the 90 percent for one
reason or another, let us assume some reasons, some of the various
reasons that that 10 percent have. One of them is that they are
living on a lower wage than that prescribed in the code, and they
know that if they were to move up to that, it would impair their
return very much or even possibly put them out of business. Others
in that 10 percent may be inefficient in other departments of the
management of their business to the extent that they may have to
go out of business on account of that, coupled with the paying of the
higher wage; in other words, the group that is covering its inefficiency
in the one line by taking it out of labor on the other side.
That is not presented as all-inclusive of the cases or of the questions,
but it is presented as illustrative of the question that is presented.
When we get that situation, we note that in order to sustain a code
against that 90 percent we have also got to sustain it against that 10
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percent, for the reason, as I say, that the Government cannot be fair
when it ties 10 men with their knives to a tree and turns another one
loose to run around and operate on the 9 that are hopelessly and helplessly tied meanwhile. That is my way of saying that compliance,
the enforcement of compliance, is absolutely necessary throughout
an industry in order to be fair in maintaining a code in industry.
Now, what is the stake? On the one side the question of whether
you are.going to maintain the wages and limit the hours in order to
serve these social benefits that we are talking about on the side for
the working man.
What is the stake on the other side? All of this territory into
which Senator Hastings has led is that stake on the other sidewhether or not a man would have had to be put out of business in
the pursuit of the general good because he is not able to operate his
business as efficiently as another man or as the great mass of the
operators in his industry. Whether or not lie is to be put out of
business because, whatever the causes may be, he cannot pay the
wage that has come to be regarded as the minimum proper wage in
that industry.
That is the question that is presented there, and that is where I
say again that the Congress has to decide, or if it leaves it to us in the
Administration to make the determination, we have to decide which
of the two things we are going to serve.
We have either got to go forward and enforce that code upon that
10 percent that it may be going to destroy, or we have got to let the
code break down on that side of the question. I really did not say
that very well; we have either got to enforce the wage all the way
through for the benefit of the social purposes involved and destroy
these units that fall under the description I am talking about, or if we
are determined to avoid the destruction of the inefficient unit or the
unit that for any other reason cannot meet these requirements without meeting its own destruction, then we have got to abandon this
question of serving the social purposes that are at stake on the other
side.
Senator BAILEY. Is not that precisely what the trusts and monopolies have always done-destroyed the smaller businesses?
Mr. WILLIAMS. There is one fundamental difference, as I think
everybody behind the bench would agree with me on, in that territory. If it be true that the trusts, and I am not saying "yes or "no"t
to that question, that they did aspire to do that very thing, the
difference would lie in the fact that they were doing it in the service
of a private and selfish interest, whereas you of the Congress and we
of the N. R. A. in attempting to do the same thing are at least thinking that we are doing it in pursuit of a public interest and in disregard
to sone extent of private interests which if in your philosophy must
be sacrificed to the public interest, the answer lies one way. If in
your philosophy it does not lie that way, then we can have the other
way.
Senator KING. Suppose the 10 percent are more efficient than the
90 percent who are integrated and who get together these various
devices and devious ways and determine to enforce their views,
inefficient though they may be, on the 10 percent that are efficient.
Are you going to destroy the 10 percent because they do not conform
to the inefficient and plutocratic move of the 90 percent?
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Mr. WILLIAMS. I cannot conceive of the case that I stated arising
in a situation where the 10 percent were the efficient ones, but if you
mean by that to raise the question of whether or not the code should
be imposed on a majority, then that leads into a different territory,
as I got your question.

Senator KINo. I think I can give instances where 10 percent or
15 percent, or much less than the majority, were more efficient than
the majority, and yet if you are going to permit the majority to rule,
then, of course, you destroy our concepts of government.
Mr. WILLIAMS. I think you are speaking in trade-practice territory
when you ask that question.
Senator KING. In industry generally.
Mr. WILLIAMS. Let me refer to trade practices. If that be where
the question leads, of course, there must be most careful scrutiny
toward practice provisions set up by a majority in any industry on
the question of what their possible effect may be upon tbe minority,
and in my own opinion, trade-practice provisions in addition to having
that careful scrutiny even when they meet this classification, would
have very largely to be held to the classification of things that are
definitely unfair, dishonest, and destructive of fair conditions.
Senator KIN(;. Let me give an ilhistration of what I meant. I
have in mind now the situation when they developed a certain method
of treating very low-grade ores. They discovered a method under
which they could extract metals very, very cheaply, the result of
which was that one mill was able to perform the work of a dozen, and
that process finally eliminated 80 or 90 percent of the mills engaged
in that character of work. Would you now say that the 80 or 90
percent of the mills and plants because they did not have that efficient and up-to-date method, scientific or otherwise, were to control
and destroy the other 10 percent and compel them to charge the same
rates for handling the ore and treating the ore that the 80 or 90 percent did?
Mr. WILLIAMS. I do not think you can justify that, but I can
differentiate your case from the N. R . A. case, in that if you are
talking about a patented process, there are certain factors that come
into that situation through the ownership of a patented process that
N. R. A. cannot control in any way, as Mr. Richberg said the other
day. It is entirely independent of that.
Senator KING. Your philosophy comes to this point, does it not,

that the majority in the trade may superimpose its principle on the
minority, and if you carry out that philosophy, this Republic would
cease to be a republic and the minorities would be destroyed, whether
politically or economically.
Mr. WILLIAMS. I did not say it that way. I say that the Congress
or the administration has got te decide whether or not it is willing
to take certain hurdles if it is going into certain directions because
there are hurdles across all of these roads, as we all may know, but
if I may stick one minute to one phase of that question that you
referred to, which is akin to a comment of yours the other day-and
I an diverting now from Senator Hastings, but we will come back to
that-I want to put this into this record, because I think it has
been misconceived.
I am not speaking of a process which usually does not originate
under circumstances which involve large expenditures of money, but
I am talking about mechanizations and improvements connectedwith
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machines. I am talking about the territory referred to sometimes
under the broad term as technology, on which I think there has been
quite some misconception from this angle.
You asked me the question the other day as to whether or not I
was against those developments that made faster production easier
and cheap and efficient at the expense of eliminating employees.
Approximately that; I am not quoting you exactly; andit is that to
which I pim addressing myself.
There is a continuous improvement in producing machines going
on in this country. There has been a great deal of clamor about
manufacturers putting in the more effective machines, and thereby
eliminating some of the employment, and there has been quite a howl
against it, and a lot of us have resisted doing it upon that basis.
Senator GORE. Resist doing what?
Mr. WILLIAMS. Putting in the faster, the more efficient, more nearly
automatic machine as against possibly the slower machine, the machine that requires more man labor to get the same production.
Senator GORE. You say you have resisted that?
Mr. WILLIAMS. Some of us under the appeal for not doing anything
that would lose any employment for anybody, have resisted or deferred it.
Senator BARKLEY. Do you mean by that that industry has resisted
it? You do not mean the N. R. A. has resisted it?
Mr. WILLIAMS.

No.

BARKLEY. You are speaking of industry?
Mr. WILLIAMS. Yes; I am glad you cleared me on

Senator

that. I am out
in the manufacturing territory now; back home.
Senator GORE. There was a point in the past where that would not
have been a wise policy.
Mr. WILLIAMS. I am raising what to me is a very serious question
as to whether it is ever a wise policy, and I want to develop the other
end of it. If there is a net loss in employment in doing it at a time
like this, where there is so much premium in increase of employment
instead of decrease of employment, then I think those of us who have
followed that possibility of desisting in industry from going forward
to that kind of thing were right. I have very serious question as to
whether we were rig t or not for this reason, and this is the specific
point that I want to bring out. There is, as we are saying in this
preliminary statement, a high value and premium on getting as much
employment into this immediate depressed situation as we possibly
can get in there.
Take a specific illustration. Let me go to a street car, that I do not
know anything about, saying that possibly my illustration is not
in line with the facts of the street car cost, and business,and operation,
nevertheless it illustrates it. Take the two-man street car. Somebody builds a street car that can be operated by one man. Without
knowing that business, this situation is presented in similar instances
in which all of us have sat and had to make decisions.
You have got a labor pay roll of 2 men on 1 car; you have a
certain investment in the car. Here comes a car that can be operated
by 1 man involving the opportunity of losing, in N. R. A. terms, 1
employee, and in manufacturers' terms, dispensing with 1 man's pay
from the pay roll.
Tested by the innediate locale, there is a loss of employment, but
what I want to direct your attention to is what happens elsewhere
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and we are speaking from a national point of view in a national employment situation. An operator looking at the situation presented
by that opportunity makes about this calculation, without claiming
that the figures are accurate. He says "I can save the wage of one
man each day if I will make an investment in one of these new cars."
Let us say the wage is $5 a day or $1,500 a year. He says, "The new
car will cost me $7,500. It will take me 5 years to get my money back.
By making now an investment of the $1,500 a year which I saved for 5
years I can buy that car and have my money back at the end of 5
years." The point is that if he goes forward and does that, he has immediately provided a market for a $7,500 item of commerce in which
the labor cost may be 40 percent and it may be 50 percent, and may
be more. I am not trying to place the labor cost, because my illustration is good whether my figures are right or not.
Let us assume that the labor cost was 40 percent. You have
immediately provided for the expenditure of $3,000 for labor, the
employment of $3,000 for labor and the balance material within, we
will say, the next 12 months under that policy, whereas your labor
expenditure, if you resist that policy, Senator King, would in that 12
months have been only $1,500.
That is a phase of the working out of this thing of the advancement
of mechanization in industry that I do not think has ever had the emphasis that it ought to have, To me it is very easy, a perfectly automatic way of bringing forward something which otherwise you cannot
take any advantage of now, into the immediate present by an expenditure through an investment of capital that itself results in an expenditure for employment away beyond what we could expend for employment. I think that thing has not had its proper weight, and I wanted
to put it into this record.
Senator GORE. Progress has always been rather ruthless, has it not?
Mr. WILLIAMS. It has to be rather ruthless.
Senator BAILEY. You have placed your finger on the question of

unemployment in America now. It is largely in the durable-goods
industries, is it not?
Mr. WILLIAMS, The durable-goods industries, if I may defer Senator
Hastings a little bit longer, or myself, in respect to his question,
presents a very interesting picture. I would like to put these figures
into the record in that territory. We of the N. R. A. deal with these
unemployment figures very largely under the classification of nondurable-goods industries and durable-goods industries, retail trade
and service trades.
We have made a great deal more progress in reestablishing employment to a satisfactory extent of volunie in the nondurable-goods industries, as you gentlemen know, than we have ever made in the
durable-goods industries, because the durable-goods industries have
I
to come behind the others.
Here are some figures on that status that prevails between those
two classifications particularly
In tha nondurabie-goods industries, according to the figures from
our Research and Planning Division, the following represent employment in the respective years named:
1926------ -----------------------------------------7
4,070,000
1927.---------------------------------------------....---.....
4,150,000
1928 ------------------------------------------------------- 4, 110,000
1929 ------------------------------------------------------- 4, 300, 000
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In January 1935, employment in the nondurable-goods industry
was 3,720,000, only 680,000 below the 1929 figure.
Senator KING. Have you the figures for December last year, and
October and November?
Mr. WILLIAMS. I have not, on this sheet; we can supply those if
you are interested in having us do so.
In the durable-goods industries, the comparative showing for the
years nvmed on the same basis of presentation are:
1926 -------------------------------------------------------1927 -------------------------------------------------------1928 -------------------------------------------------------1929 ------------------------------------------------------

4, 420, 000
4,150, 000
4, 175, 000
4,400,000

At January 1935, the employment was 2,860,000-a shortage below
the 1929 figure of 1,540,000 as against a shortage of only 680,000 in
the nondurable-goods industries.
The CHAIRMAN. Have you any figures there for 1928 and 1929 and
for 1931, at the time we passed this law?
Mr. WILLIAMS. I do not have it.
The CHAIRMAN. Has there been an increase in employment in the
durable goods?
Mr. WILLIAMS. Yes; but it has not kept pace with the other. The
other runs away ahead of it,
The CHAIRMAN. Will you put in the record at this place, if you can,
the percentage of the increase in the durable- and nondurable-goods
industries?
Mr. WII,AMS. We will furnish that.
Senator BAILEY. Mr. Williams, I would like to know what is suggested, if anything, with respect to recovery in those figures. The
durable goods necessarily will wear out, they are not permanent;
they are durable but not permanent.
Mr. WILLIAM. Meaning that there is a demand ahead when there
must be replacement of durable goods?
Senator BAILEY. Through obsolescence and depreciation. If we
could take up that slack, that, loss of 2,000,000 men who work in the
durable goods industries, that would probably account for a million
and a half more who would live from them and make three and a half
million.
Mr. WILLIAMS. If you could restore full volume, if I may interrupt,
Senator, your employment would be more than that million and a half
for the reason that in the interim the hours have been shortened
very much.
Senator BAILEY. Take it that the heart and the Chief manifestation
of the depression is ended. Would you not suggest that the chief
problem for Congress would be to have a policy that extends business
and enterprise rather than one that restricts it?
Mr. WILLIAMS. If the Senator would let me, I would ask to leave
that question lying up there on that bench. I am trying to be as
helpful as I can to analyze this thing out from the administrative
point of view, but there are a great many questions here on which I
have no recommendation to offer to the Congress. We are here
looking for help from the committee and the Congress and without
disposition to go beyond our field.
Senator GORE. I think your silence is very suggestive and very
significant.
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Mr. WILLIAMS. I meant it only as good manners, Senator Gore,
instead of any other indication.
Senator BAILEY. I gather that the smaller industries what we call
the "service industries" and the intrastate business, Las reached a
point where they are to be eliminated. Notwithstanding benefits
and arguments, we have reached the point now where we are really
reducing the number of codes. Then there is a considerable number
of "big businesses", as we call them, which are rather favorably
inclined to N. R. A.; they like the better wages, they like the regularity and uniformity, they are glad to have the child labor universally
eliminated; but then there are large businesses of the same type and
class which are rather wary of the N. R. A. Will you make a comment
on that by way of explanation in that latter class?
Mr. WILLIAMS. That are wary of it?
Senator BARKLEY. Did you say "wary" or "weary"?
Senator KING. Both, [Laughter.)
Mr. WILLIAMS. As I understand it, there is no "e" in the word that
you used?
Senator BAILEY. No "e" and no "ease."
I said, "wary "-fearful
and disposed to look upon it with aversion.
Mr. WILLIAMS. Senator, there is not any doubt about this, that
there is quite a lot of criticism at one place and another with respect
to N. R. A. generally or with respect to specific codes in N. R. A.
In my own experience, it is equally true, that while there is that
criticism and sometimes we sit and listen to it poured upon us at
quite some length and with a great deal of vigor, very frequently
when we turn the thing around and begin to ask, "Well, do you mean
that you want to get rid of your code in your industry?" we very, very
frequently get theresponse, "No, that is not what I am talking about.
I want something changed in it and I want something to work differently, but the code has been very beneficial in our industry."
Without attempting to measure that in the presentation of the one
side as against the other, my own judgment is that there are a great
many more people in industry under the codes today who, even though
they may be wanting some changes in the administration of the codes,
want codes continued, than want them thrown out of the window.
Let me put in a little more of this memorandum that I have here-.
The CHAIRMAN (interrupting). Before you do that, I wanted to ask
you if in the durable goods class you include steel parts and automobiles, or if that is included in the nondurable class?
Mr. WILLIAMS. Your first group includes, based upon Bureau of
Labor Statistics Indices, the following group of manufacturing industries. I am speaking now of the nondurable industries and I will
give you both: Textiles and their products, leather and its manufacture, food and kindred products, tobacco manufacturing, paper
and printing, chemicals and allied products, petroleum refining, rubber
products.
In the durable-goods industries, the figures again are based upon
Bureau of Labor Statistics Indices and include the following groups:
Manufacturing industries, iron and steel, machinery, transportation
equipment, railroad repair shops, nonferrous metals, lumber and allied
products, stone, clay and glass productsThe CHAIRMAN (interrupting). Would cement be included in the
durable class?
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Mr. WILLIAMS. Cement, I think, is in the durable class.

Senator CoTzENs. Why would you include steel in the durablegoods industry when such a large percentage of it is going to the
automobile industry? That certainly is not durable goods.
Mr. WILLIAMS. It is one of those cases that lies in the twilight zone
between durable and nondurable. It is not immediately consumed,
there is quite a long period of time involved in its ultimate consumption, end we have resolved it in favor of putting it over in durable
goods.
Senator COUZENS. But when you come to tabulate your employees,
you do not count the employees in the motor-car business as engaged
in the durable-goods industry, do you?
Senator BARKLEY. Steel may be durable while the automobile may
not be.
Senator CoUZENs. May I have an answer to my question?
Mr, WILLIAMS. I am trying to get it for you from the Research and
Planning Division. I understand that the automobile employment
statistics are not in either of these classifications.
Senator COUZENS. But the steel that goes into the automobiles is
considered in the durable-goods industries.
Mr. WILLIAMS. That is so because of the long term involved in
its consumption.
The CHAIRMAN. We have to recess in 2 or 3 minutes, and Senator
King wanted to ask you to put certain things into the record.
Senator KING. No; I wanted to ask you to produce certain things.
On December 17, 1934, the N. R. A. issued its notice of public hearings
to begin January 9, 1935, on price control and price fixing.1k You
made a statement at that meeting, and I wish you would produce that
when you come again.
Mr. WILLIAMS. A copy of my statement at that meeting?
Senator GORE. Will we be in session tomorrow?
The CHAIRMAN. No; we will recess until 10 o'clock Monday morning.
Senator GORE. Then I would like to ask a question now.
The CHAIRMAN. I would like to say that Mr. Darrow will be before
the committee on Monday.
Senator KING. I would like that last item I mentioned, and also a
copy of the hearings. Also public hearings on price-fixing were held
as scheduled from January 9 to January 12. If those hearings are
published, I would like them to be produced. If you can send them
up to the clerk of the committee here tomorrow, I shall be very glad.
Mr. WILLIAMS. May I ask the Senator in which form, or both, he
wants those? There is a full transcript of all of the testimony of each
of those hearings. In addition to that, our own research and planning
division, in cooperation with another man especially assigned to the
task, has made an epitome of that testimony all the way through.
Senator KING. Both. Also the public hearings on March 5 to 7,1934.
Mr. WILLIAMS, Yes.

Senator KING. And also General Johnson's statement announcing
that price filing under the codes would have to stop. I want the full
text of that.
Mr. WILLIAMS. Is that the published statement, or is it the office
order 228?
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I suppose it is in your

files. He made a public statement affecting the price-fixing activities
of the codes, and the order. Also, .Iwant General Johnson's statement of June 8, 1934, where he made another statement and explained
that his opposition to price fixing was tended to be in future and not
to apply to codes, and 90 percent of the codes had gotten under the
tent at that time.
The CHAIRMAN. I may say, Senator King, that in that connection
General Johnson has expressed a willingness, if it is the desire of the
committee that he appear before us at any time. So, at some stage of
these proceedings, General Johnson will appear before the committee.
Senator KING. I want those statements. And I want also the
interpretations of the codes that have been promulgated by the code
authorities.
Also the number of cases and the newspapers, which you publish
weekly or monthly showing many of these interpretations.
Senator BARKLEY. I would like to ask Senator King if he proposes
to read all of those?
Senator KING. No, I do not; but I propose to examine them.
Also the number of cases that the code authorities have attempted
to prosecute, and the decisions of the courts, if you have them, including the two whioh have been announced during the past 2 or 3 days.
Also I want a list of the salaries paid to your employees who are
over $3,000.
Also the amount that the N. R.A. has expended since its organization.
And I want also the names of all of the code authorities and the
names of those who prepared the codes, and I want the salaries which
are paid to the code authorities, so far as you have them.
And I want also the copies of letters that I called for the other
day, those letters that were sent out under the frank of the Government.
Mr. WILLIAMS. If I may interrupt at this point, there is a memorandum covering that whole letter situation with samples of the
letters used attached that is in mimeograph now and will be available
to the committee very promptly.
The CHAIRMAN. Are you able to give us all of the data?
Mr. WILLrAMS. I think we are in position to give all of it. Mr.
Smith says to me that there are some things involved in the question
that we may not score ,100 on, but we will give everything that is
available.
May I add one sentence to this record, by way of concluding it?
The CHAIRmAN. Senator Gore wanted to ask a question ....
Senator GORE. I won't be.here next week ard I want to, ask you
oneor twoquestions., Your statement that there are now about
2,800,000 employed in the rdurable-goods industries shows o, falling
off in that class of_'employeps of about one.and a:balf million, doesit
no t?.,
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Mr. WILLIAMS. I assume that it would gain some increment in
those employees. More than that, Senator Gore, the shortened hours
would result in the employment of more people than that stated
number if the volume of business were back to the same volume it
was originally,
Senator GORE. The nondurable goods and the industries concerned
in that list can largely finance their needs through commercial banks,
short-time loans, and the like; is that not true?
Mr. WILLIAMS. I am sorry, but I did not hear your question.
Senator GORE. The concerns engaged in the nondurable-goods
industries can finance their requirements largely through commercial
banks and short-time loans.
Mr. WILLIAMS. I think that is correct.
Senator GORE. The durable-goods industries have to finance their
requirements through long-term financing, do they not?
Mr. WILLIAMS. That is more generally true, I think, in their
industry than in the other.
Senator GORE. Then whatever tends to discourage long-term
financing tends to discourage the revival of those industries, does it
not?
Mr. WILLIAMS. I hold that personal opinion.
Senator GORE. And if we could do something to eliminate uncertainty in that field of activity, it would go a long way toward the
revival of industry.
Mr. WILLIAMS. I would agree with. you that the elimination of
uncertainty is the greatest possibility open before this Congress, and
it is capable of making the greatest contribution to recovery in this
country, and one step further, in my opinion, is the only thing that is
capable of restoring full recovery in this country.
Senator KING. Think the committee agrees with you.
Senator GORE. I agree with you, and I think business is on the
bit today, "raring to go," if they knew there were not any unforeseen
pitfalls.
Senator KING. And high taxes.
Senator GORE. In the durable-goods industries, the one that seems
to lag the most is construction, and of the constructions, perhaps
residential buildings seems to be the worst in arrears. This situation
exists today, taking prevailing wages into account, and the prevailing
price of building material, that when a building is finished today, it is
not worth as much as it cost to build. Is that not true?
Mr. WILLIAMS. I am afraid it is.
Senator GORE. That is just an impossible situation, is it not?
Mr. WILLIAMS. I am in rather bad standing in that territory, for
the reason that I was one of the protestants against some provisions
in the construction code which in my opinion indicated that two results were going to happen: First, that construction would not move
on for the reasons that you are indicating, and instead of having any
normal employment at a reasonable wage, there would be no employment at a theoretically higher wage; and second, that those provisions were definitely unfair to certain groups of population in that it
shifted the possibility of employment from groups ordinarily used in
that industry to other groups because, as tested out in som motions
of, the country, the wage required was sufficient to command the
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services of a different type of employee from that which had ordi.
narily been used in that industry.
Senator GORE. Then you undoubtedly accepted the theory and
the fact, too, that the admission that wages can be too low admits
that wages can be too high?
Mr. WILLIAMS. I think there is no question about that. I should
have added to my statement there, that it was not in an N. R. A.
administrative position, but in an advisory position, that I took at
that time.
Senator GORE. I have wondered-and you need not express any
opinion if you do not care to-if a policy had been adopted in the
beginning of staggering employment, staggering the work, and giving
employment to as many people as possible, taking this concrete case
where hours were reduced from 8 to 6 hours a day. If industry had
continued and had been allowed to continue the payment of the same
hourly wage instead of being required to pay 8 hours wages for 6
hours work, that would have employed one-third more people.
That would not have increased the labor cost per unit of output.
The course which was pursued, I think, is subject to that criticism,
at least theoretically if not in fact. When you required industry to
pay 8 hours of wages for 6 hours of work, that increased wage registered itself in the increased cost, the increased cost reflected itself in
the increased prices, the, increased prices reduced consumption, and
reduced consumption just put on the brakes and stopped you from
going on? You need not answer that unless you care to.
Mr. WILLIAMS. I was going to make this observation, that while
by staggering employment without changing the hourly rate, you can
make the appearance of employing enormously more people, you are
confronted with the result of cutting down the weekly pay envelope
amount, which is, of course, the final test as against the hourly rate.
Or, the question whether or not the worker is making a living wage.
Senator GoRE. Is that the test exactly when you have 10 or 12
million unemployed, not making anything, who have to live on these
people who do earn something?
Mr. WILLIAMS. There is some element of fact in what you are
talking about, but how to measure it I do not know. There is a
relationship there.
Senator GORF, It is a distribution of purchasing power. That
ought to be one of the main objectives in times like these. We all
like to see high wages but not carried to the point where they destroy
the chance to work and create or aggravate unemployment-for
instance-in times like these, but it is like a ship that is on fire or in a
storm, where the situation demands different action than normal
conditions do.
Mr. WILLIAMS. It I could put this one statement in, it would throw
some little light in t . territory as indicating how far the application of these codes **N.
R. A. principles have gone, not only to
spread the purchasin&mwer, but to increase the purchasing power.
Senator GoRE. Thq a vital point.
Mr. WILLIAMS. Go
to the value of the products produced in
1929, our figures show $69,960,909,712.
In 1933 they showed
$31,358,840,392. Thereils less than half produced in the year 1933.
There was a decrease of over 38 billion.
Senator BAILEY. What is that measure?
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Mr. WILLIAMS. The value in volume, which is a kind of measure
that is not a strictly accurate measure of volume.
My purpose was in putting it into the record at this point to show
a comparison to the number of employees at those two times as
already put into the record and the high volume of business as
against the number of employees as already put into, the record as
against that lower business or value of product in 1933 and the net
of the comparison is a showing that for that very much smaller value
you got figured in 1933 there was much more employment per unit
if you want to say it that way than there was in the other situation
showing that we had spread the employment enormously.
Senator GORE. There is a fundamental difference between the creation of purchasing power and the transfer of purchasing power.
What the country needs is the creation of additional purchasing power.
The transfer of purchasing power from one individual to another or
from one group to another may help the group that it was transferred
to but it does not help the other person or group that parted with the
I
purchasing power for nothing.
Mr. WILLIAMS. It does not last long. It is not a sustaining thing.
The CHAIRMAN. Was there some other question you wanted to ask
Senator GOR?

Senator GORE. No; that is all.
Senator BARKLEY. Will we interrupt Mr. Williams' testimony on
Monday to hear Mr. Darrow's testimony?
The CHAIRMAN. Mr. Darrow is from Chicago and he has not been
very well and he said he had that day open and I thought it would
be for his convenience to do it in that way.
I want to say Mr. Williams as one member of the committee that
we regret very much that you are leaving the N. R. A. From the
impression you have made on the committee you are very valuable.
Mr. WILLIAMS. Thank you sir. I find myself very sorry to be
called back but I have other duties.
(Whereupon at 12:10 p. m. the committee adjourned until Monday, Mar. 18, 1935, at 10 a, in.).
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INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
MONDAY, MARo

18, 1935

UNITED STATES SENATE,

COMMITTEE ON FINANCE

Washington, b. C.
The committee met at 10:05 a. in., in the Finance Committee
room, Senate Office Building, Senator Pat Harrison (chairman)
presiding.
Present: Senators Harrison (chairman), King, George, Walsh,
Connally, Lonergan, Black, Gerry, Guffey, Couzens, Keyes, Metcalf,
Hastings, and Capper.
Also present: Mr. Donald R. Richberg, Executive Director, National Emergency Council; Mr. Blackwell Smith, acting general counsel,
National Recovery Administration; Mr. Leon Henderson, economic
advisor, National Recovery Administration.
The CHAIRMAN. The comh-ittee will come to order.
I may state for the information of the press that it was planfied
this morning that Mr. Darrow would appear before the committee
but at the request of Senator McCarran, one of the coauthors of
the resolution for this investigation, who could not be in town today
and who desired very much to be hero when Mr. Darrow goes on
the stand, Mr. Darrow's appearance was postponed; and for that
reason, and that reason only, Mr. Darrow is not being heard today.
We will get to him when Senator McCarran returns. I do not
know just when that will be, as he is temporarily out of the city.
He may be making a St. Patrick's Day speech today, I don't know.
[Laughter.]
Some of the committee wished to ask Mr. Williams some questions.
STATEMENT OF S. CLAY WILLIAMS-Resumed
The
make?

IS there any further statement you wished to
I believed you had finished your statement the other day.
Mr. WILLIAMS. Except as questions are fully developed, I may
want to make a few epitomizing statements.
The CHAIRMAN. Senator King wants to ask you some questions
this morning.
Senator KING. Mr. Chairman, I intend to read into the record
in a few moments, excerpts from the report of the Federal Trade
Commission to the President in response to Executive order of May
20, 1934, with respect to the basing-point system in the steel industry.
I shall call attention to that in a few moments and read it into the
record.
Now, Mr. Williams, your activities in business have largely been
with the tobacco industry, have they not, or cigarettes, whichever
you want to differentiate?
CHAIRMAN.

119782-85-
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Mr. WILLIAMS. In recent years. I practiced law in the general
practice about 10 years, and worked in a number of business relations
then, but for the last 18 years, I have been in the tobacco industry.
Senator KING. The corporation with which you are identified is
rather a large one, is it not?
Mr. WILLIAMS. It is.
Senator KING. Is it fair to assume that it would come under the
denomination of "big business"?
Mr. WILLIAMS. I would not volunteer as flattering a term for its
size as that, but it is ordinarily referred to as a big unit in the tobacco
industry.
Senator KING. And is it not a fact that soon after the organization of
the N. R. A., and in the first instance, the legal division took the
position that the antitrust laws were entirely suspended?
Mr. WILLIAMS. I could not say that that is true, Senator King,
as I was not connected with N. I. A. directly in the early stages at
all. My first connection, I think, began about November 1933 when I
was named a member of an advisory board for industry.
Senator KING. Did not your information after you entered upon
this task, lead you to that conclusion?
Mr. WILLIAMS. It did not, frankly, Senator. My understanding
was that the position taken was that the National Industrial Recovery
Act went thus far and no further with respect to the antitrust law,
that it suspended such parts of that act as would have resulted in an
impossibility of getting together on the points and for the purposes
specified in the National Industrial Recovery Act.
Senator K(G. Did not the administrators take the position that
the industry was making the code and was entitled therefore to
insert anything which it conceived to be necessary or desirable for
industrial recovery?
Mr. WILLIAMS. I understood they took the first half of that position, that the industries were to make and present their codes, but
I did not understand it took the position that they were entitled to
insert anything they wanted to. The latter thing had to be submitted, as 1 understood it, to a test of whether or not it was in line
with the purposes of the act and was drafted for the accomplishment
of those purposes.
Senator KING. Was not the result of that an entirely new construction was given to unfair competition than that which had been
determined by the Federal Trade Comnission?
Mr. WILLIAMS, I think it is fair to say--Senator KING (interrupting). Can you not answer that yes or no
and then explain if you have to?
Mr. WILLIAMS. Senator King, I cannot answer it positively yes or
no for the reason that I was not a party to the situation at the time
of which you speak, and I have to leave sorte leeway there on the,
question of whether my inferences are correct or not.
Senator KING. If you cannot answer it, I will pass on to something
else.
Mr. WILLIAMS. I will give you the best answer that I can under
the circumstances.
Senator KING. As the result of the attitude which was taken, did
not the codes contain one or more of the following practices, open
prices, resale price maintenance, price fixing, compulsory costing sys-
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terns, floor costs, uniform costs, average costs, uniform contracts,
uniform discounts, customer classification, allocation of production,
production control and various other devices intended to suppress
competition between the various members of the different groups?
Mr. WILLIAMS. The answer to that question listing so many
thingsSenator KING (interrupting). Then I will take them up separately.
Mr, WILrAMS. I should appreciate it if you would.

Senator KING. Did not, the codes contain provisions with aspect
to open prices?
Mr. WILLIAMS. A number of them did.
Senator KING. Most of them did, did they not?
Mr. WILLIAMS. I could not say yes or no.

Mr, Henderson, who is the statistician, says the answer to the
"most" is, yes.
Senator KING. And did they not contain provisions respecting resale price maintenance?
Mr. WILLIAMS. Some codes did.

Senator KINa. A large number?
Mr. WILLIAMS. Very few.
Senator KING. Did they not contain provision respecting price
fixing?
Mr.WILIAyS. There were some codes that had price-fixing provisions in them. Very few.
Senator KING. I shall put into the record later, the number. Did
not the codes contain provisions for compulsory costing systems?
Mr,WILLIAMS. There were provisions in a great many codes for
tho establishment of a uniform method of costing. That is the territory covered in Mr. Richberg's testimony the other day and touched
upon in my early testimony. There were several hundred codes that

contained provisions for that, but the system was approved for only
39 codes.

senatorr KING. Did not the codes contain provisions for floor costs?
Mr. WILLIAMS. Will you help me a little in explaining "floor
costs"?
Seiator KING. Uniform price.
Mr. WILLIAMS. If by that you mon that some codes contained
provisions against selling below a certain (stablishod l)rice, the answer
is yes,
ill some.codes.

Senator KING. There was a definite nianin g as to what floor costs
meant? A definite interpretation of the words "floor costs"?
Mr. WILLIAMS. I was confused a bit by your word. "Price floor"
is the term I used for the same thing that you mean when you say
"floor costs."
,
Senator KING. Were rot provisions in codes for uniform costs, and
did they not result in average costs and uniform contracts?
':,
Mr. WI
AhIAMs.
This provision for a uniform costing system would,

so far as applied, have resulted in a certain uniforhfity oP shown costs.
There might have been, and that has always been the objection to
those provisions, some differences in the actual cost without differ-

;enes intbe shown costs.
.,'
Senator KING. Did inotthe codes contribute to monopoly in that
,they provided for uniform discounts?
d

,

228

INVESTIGATION

OF NATIONAL RECOVERY ADMINISTRATION

Mr. WILLIAMS. I do not think they contributed to monopolies
through that provision.
Senator KING. Did they provide for uniform discounts?
Mr. WILLIAMS. In a number of them, yes.
Senator KING. And customer classification?
Mr. WILLIAMS. There are it few.
Senator KING. Allocation of production?
Mr.'WILLIAMS. There is some allocation of production. Very few.
Senator KING. And production control?
Mr. WILLIAMS. Some production control.
Senator KING. Senator Walsh wants to ask a question.
Senator WALSH. Mr. Williams, in looking over the testimony the
other day, I find that Senator Gore asked you if the restoration of
confidence in N. R. A. was not the most important requirement to
recovery, and you answered yes.
Mr. WILLIAMS. I said that.
Senator WALSH. You did not give any reason for that answer.
Will you give us your reasons?
Mr. WILLIASIS. That leads into rather broad territory. If I may
reconstruct the position at the time Senator Gore asked me that question, I think he simply asked if I did not regard the restoration of
confidence as one of the most important things in connection with
this N. It. A. setup and administration.
My answer, as I recall it, was yes, that 1 did regard it as not only
one of the most important, but the most important phase of the situation, and I think I added that I thought that the restoration of confidence was the only thing that would restore us to a full industrial
volume and statu.8 in this country.
Senator WALSII. What is preventing the restoration of confidence?
Mr. WILLIAMS. I would not assume to give a categorical answer
to that. If I may get at it from a slightly different position and give
you as much answer as I can give you, Senator Walsh, out of my own
thinking, marking it as only my own thinking as I give it, I would say
that certain suspicions thit have existed in the minds of those concerned with N. R. A. or the administration of N. R. A. or the results
of administration of N. R. A. have done a great deal in a great many
important quarters to prevent that full acceptance and enthusiastic
support and prosecution of the valuable tenets of the N. R. A. faith
that would have been very helpful.
There is some hold-back that we have been confronted with from
time to time in the administration of N. R. A. We have been confronted with a hold-back here and there, failure to come enthusiastically forward and go enthusiastically through with the adoption
and application of certain things, because of suspicions or the fears
that while those were the this
that were being put forward there
might be other things that also were coming forward that had other
purposes than what some people have regarded as the prime and the
valuable purposes to be served by N. R. A.
Of course, it is impossible to stage a thing like N. R. A. to conduct
an excursion into as much territory as N. R. A. led into by its own
original charter in the act without having had on that train a lot of
people who came in either as camp followers, as I said one time before
m a speech, or, attached themselves in more or less important ways,
that had ideas of their own that they wanted to present, some of which
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in the opinion of a great many people, led well beyond what they
regarded as the values and what they regarded as the administration's
purposes in connection with N. R. A.
I mean that there is an impossibility to hold a movement like this
to interpretations that, lie exactly within the administration's own
purposes or the proper purposes. Everybody that comes along can
make his own interpretation as to what this, that, or the other means,
so we had some of them, and out of some of that "side-line stuff",
if we can characterize it as that, and some of it was in a little better
position than side-line position, there grew up or there was estabished a basis for some of these suspicions to grow.
That leads into this question of whether or not under N. R. A.,
a thing I touched on the other day, the purpose was really for the
Government to take over bus'
'
ster it
of its details.
There are a lot of people' ris country that if~ire in all
or less enthusiasm for coming r
d and helping serve the a inal, the fundamental purposes . this act, in which accomplishn
t hey think
they see a soci gain for the coun
certainly that, nd possibly
an economic
in),. that are .tirel,
w'
t enthusias
over this
question of
t
int
government
s and dicta g every
detail of it.

If you w

take a ri

e

his cnthu asm for serving tloo ne

along t*o lines,
or fear tht

ho may be

u have
rding

aid and c fort toAk other
Thatalkit
i
Let me elate
,
it to the ct itself,( ind
Senate KING (ierrup
L
interrupt you and a you
this: Is it ot a fa.t
sl)
of
0
ose *.,have favored ith so
much ent siasm, u
your
do.,-obain s
social e s, are
persons wh have found position.the N.JR. A.
d helpe o draft
the codes a
were intersg'tndu ries?
Mr. WILLI
. I am n
to a swer
Senator
iig .
do
not know that
rsonnel sit
I eohugh to answer
at.
Senator WALs
Let me take one illustration, Mr.
liams. The
Cotton Textile Co
as the first code shaped and c
ormed and put
in operation?
Mr. WILLIAMS. Yes.
Senator WALSH. The cotton iniri'sy or a time thrived under that
code apparently?
Mr. WILLIAIS. Yes.
Senator WALSH. Today it is prostrate. The reports that have
come to Senator George and myself from cotton manufacturers in
the North and the South are alarming.
• Senator KINo. Senator, the code is in force yet with all of its
beneficent results.
Senator WALSH I Kin going to ask him that. They even go so far
as to state this, that within a few weeks, if something is not done,
the 500,000 operators in that important industry will be on the welfare
rolls of this country. Something apparently has happened to that
industry other than the N. R. A. operations. What is it that is
retard g recovery in an industry like that?
.
Mr. WILLIAMS. I think, Senator Walsh, and I am attacking one
of the hardest situations we have when I am talking to the textile
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situation, but I think we have in the textile situation a unique and
exceptional situation as tested by industry generally in this country,
and the problems in this industry generally in this country, in that
we have such a high excess of productive capacity developed in that
industry. If you go back to the history which I know you are
familiar with asSenator WALSH (interrupting). Pardon me. The men in the industry state that they have been for weeks trying to get an amen(lment or modification of the code so as to limit production.
Why are
they not able to do it?
Mr. WILLIAMs. There is a great deal of alrunient as to whether or
not the limitation of production in any industry is a sound principle
in the public interest.

There is sonic difference of opinion between a

number of us in that territory. It presents a question of what ends
you are going to serve, and there have to be some elections as what
particular ends we are going, to serve, but the fundamental problem,
I think, in the textile industry, and I am speaking to my personal
opinion solely, is a developmciia, of prodlictive capacftv that'if not held
in check will flood a nlarket already impeded and impaired greatly

through the introduction of rayoni and other fabrics ill competition
with cotton.
It will flood the market to the extent that it, just paralyzes the whole
situation. If that be so, the question presented is whether or 1o, it
is not in the public interest in a situation like that to prevent this
overdevelopment of the prodlvtive capacity from just being operated in such wca, as to leave that whole segment of American industrial
life prostrate, or whether or 1,1t we should plrllit some, regulation
that would at least sustain it at a liN ing level. I think that k tlhe
question presented in the textile situation.
Senator WALSH. If in all of these industries---and this illustrates
it, that outside of the N. I. A. there are other governmental activities
operating that are tending to impodo in many instances the good
effects of the N. R. A., and in this very ease we sl)oak of now, there
is the processing tax, of course.
Mr. WILLIAM., That is where I have so much difficulty in diagnosing what should be done in N. It. A. and elsewhere, as to what is the
cause of one thing and another.
Senator WALSH. So that in trying to build up this industry and
improve it, you have allother activity of the Government modifying

the processes, and that is tending to hold it back. And of course you
have in this case also the complaints they are making about importations from Japan.
Mr. WILLIAMIS. Yes; also the Japanese importations.
Senator WALSH. Which have increased tremendously in the last
2 months, and the inability of the N. R. A. agencies to meet that
situation and correct it. Do you think we have too many activites
of Government trying to do too much, and that that is a contributing
factor to our recovery?
Mr. WILLIAMS. Being here as fnna the N. K. A. group, 0n1 activity,
I do not like to speak to the broad territory of too many, but if I may
get home to the N. R. A, proposition and give you as much answer
as I have in the territory in which you are speaking, I think this is
so, if I may build a phriise on just'what you were saving there. I
think if in 'N. I. I. A.-the National Industrial Recovery Act--and
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if in N. R. A., the administration unit of the N. I. R. A., we were
to get to a habit of shooting with a rifle, if I may say it that way,
instead of shooting with a scatter gun, we would be developing a great
deal of confidence that we are never going to get into until we do
that.
For instance, I do not know any reason why when we start out to
serve these simple ends, the elimination of child labor, the establishment of a minimum wage, below which the workers' time shall not
be submitted to competition, the limitation of hours, and the introduction of a few provisions eliminating unfair trade practices, I do
not know why when we start out to accomplish those ends we should
not take a rifle and shoot right at those things instead of taking a
scatter gun and shooting at them, thereby opening the door so everybody can come in and make every kind of contention as to what we
are
to do.
. Iftrying
you want
to know my opinion as to how all of these wild contentions came into all of these situations, they came in through our
shooting with a scatter gun, talking in generalities instead of shooting
with a rifle specifically at the thing we were trying to serve.
Let us go to the act and look at it, and I am speaking wholly from a
personal point of view. I do not want to be in the position of being
credited with speaking from any other.
When you read in an act like this that vests as much power as
this act does, the single phrase "to do certain things as far as it shall
be necessary to do them in furtherance of the purposes of this act"
and then turn back to the introductory clauses of the act and read
what is back there, I have never been able, and I do not think any
other business man in this country has ever been able to tell what is
or what might be considered in furtherance of the act, because the
act aspires-not speaking too critically to it-speaking more to its
draftsmanship than to anything else-aspires to the furtherance of a
great many ends.
Senator KING. A sort of umbrella over anything, isn't it?
Mr. WILLIAMS. Let me say it this way and I will agree with you.
It was in such form that a great many people regarded it as an umbrella over anything, and we are speaking to the question of confidence, Senator King, and if they regarded it as an umbrella under
which to do anything, then it is immaterial that it was not an umbrella
under which to do everything.
Lot me say again on the question of confidence, you go further to
develop confidence, if I may make bold to make a suggestion, by
using a rifle instead of using a scatter gun, which leaves everybody
to interpret the act as meaning everything.
That is where ali of these wild ideas came into this situation. There
are plenty of people that think that N. R. A. in the end is intended
to take charge of everything. There are men who think that the
N. I. R. A. was a commission to somebody to control all of business
in all of its phases.
I do not think Chat. I do not think it should tear down the building because there is a leak in the roof, as I said the other day, in three
or four different places.
Let me relate this confidence thing to figures. I think I can put
my hand on that in a minute. When I said I thought that the restoration of confidence meant so much.
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You gentlemen are talking about a relief bill under which you are
going to put into purchasing power channels, in the pay rolls of this
country and into the pockets of the people of this country for spending, some four billion dollars or whatnot.
Senator KING. Four billion and eight hundred and eighty million.
aMr. WILAMS. I want to compare. We are talking about what
a restoration of confidence in this country can do, and I start with
what we are trying to do and recognize as necessary, because we have
not that restoration of confidence and certain things are not functionLet me put these figures in the record. In 1929, the value of
products in this country was $69,960,909,712. In 1933, it was only
$31,358,840,392. That is the product as it came from the factories.
Senator KING. If you will permit me to interrupt. And out of
that we took between 13 and 15 billion dollars as taxes.
Mr. WILLIAMS. Yes. I was leaving that element out, and in say-'
ing yes I did not mean to subscribe to the fact, but that was not a
part of my showing. The item I want to call attention to on the
question of confidence and what the restoration of confidence can do,
is this. The value added by manufacture, that is the labor, in that
volume of goods for 1929 was, in 1929, $31,783,009,666.
Senator KING. Pardon me. Do you include in those figures the
products of the farms?
Mr. WILLIAMS. This is industrial. In 1933, the value added by
manufacture was $14,610,401,415, a loss or a decrease in 1933 as
against 1929 in the item of the value added by manufacture of
$17,172,608,251.
I am talking about confidence, gentlemen. If we had the confidence to get the volumes of business that we used to have, restored,
I am indicating that upon the basis of the figures of 1929 as against
the figures of 1933, there would be in a restoratoin of the volume upon
the old basis, 17 billion dollars of purchasing power restored to the
people who work for pay in the industries of this country, and
that is on the old basis. Meanwhile, wages have been raised and
hours have been shortened, and the values added by manufacture
are presumably in the higher percentage of the total value of the
product than they used to be.
I think that covers what I wanted to put into the record on that
phase.
Senator KING. Mr. Williams, may we return to the line of questioning when Senator Walsh came. I pay tribute to you as a lawyer and
as an executive, and I am going to ask you a number of questions,
and you can answer them as briefly as you can and we will get along
much faster. Is it not true that during the few months of the operation of the N. R. A. in the summer of 1933, while the first few codes
were being written, there was little if any attempt to include price
fixing?
Mr. WILLIAMS. I cannot answer that question for the reason that
I had no connection with N. R.A. at that time.
Senator KING. Would you be able to answer this: Is it not true
that later the business groups, seeing an opportunity for price fixing
or monopolistic control, became rather bolder in asking for pricefixing provisions?
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Mr. WILLIAMS. Your question leads into the later period, and
without being able to make comparison between the later period and
the earlier period with which 1 was not familiar, it is true that in the
later period there were a number of requests for these-I do not
want to characterize them as price-fixing things, because there were
a in mun of those, Senator, in any, but of provisions relating to
price--open-price and loss-limitation provisions, and so forth.
Senator KING, They come in the category of the instances that
I illustrated a few moments ago of the open prices, resale price maintenance, price fixing, compulsory costing systems, and so forth. That
list I read a few moments ago.
Mr. WILLIAMS. There were a number of requests for provisions of
those general kinds, but your question had in it the phrase, "with
the purpose of establishing monopoly." I could not say that I knew
anything that indicated that that was the purpose behind those things.
My own thinking on it, based on my own observation with respect to
it was that they were provisions calculated to effectuate the general
purposes of these prime values that we have been referring to in N.
II A., and not in any way attempts to establish a monopolistic
situation.
Senator KING. Is it not a fact that this effort to secure the incorporation in the codes of the provisions to which I referred a few
moments ago, aroused considerable opposition before the end of the
year?
Mr. WILLIAMS. There was some criticism of that from time to time.
Senator KING. And is it not a fact that before the latter part of the
summer, the officials of the N. R. A. began to show some signs of fear
that the movement for price fixing and to the fastening into the codes
of the provisions to which I have referred, were going too fast and
too far?
Mr. WILLIAMS. There was evidenced in the N. R. A., whether as
a recently acquired realization as of that time or only as an expression
at that time of a realization had all the while, the realization that
we had to be exceedingly careful in this matter of provisions that
referred to or could in any way affect prices.
Senator KING. Is it not a fact, that at the public hearings on March
5 to 7 of 1934, the question of price fixing and the inauguration in the
codes of those provisions to which I have referred, was given a prominent place on the program?
Mr. WILLIAMS. I think that is a fair statement.
Senator KING. And is it not a fact that at those hearings, representatives of many of the associations, especially the retail association
purchasing agents of various organizations, appeared against the code
and particularly against any policies or provisions that might be
denominated as price fixing and producing or tending to produce
monopolistic control of industry?
Mr. WILLIAMS. There were a number of such appearances, some of
them even going to the point of people objecting to those provisions as
working between the people from whom lie bought, and appearing for
them for his own group as sellers of the goods bought from others.
Senator KING. Is it not true that the consumers' organization,
which as I understand has some place in the N. R. A., made vigorous
protests against the monopolistic tendencies of the N. R. A., against
what they denominated as the price-fixing provisions?
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Mr. WILLIAMS. Without adopting in my answer the exact words of
your question, it is true that the Consumers' Advisory Board has from
time to time been critical of these provisions.
Senator KING. I have here a number, a great many pages of protests filed by the Consumers' Council, which later on [shall ask leave
to have read into the record.
It is a fact then, is it not, that the Consumers' Council frequently,
in fact constantly, protested a ainst that tendency of the N. R. A.
toward monopolistic control of commodities, and particularly those
things entering into the life of the people, food, solid fuel, and so
forth?

Mr. WILLIAMS. They protested frequently against various kinds
of price provisions, and in protesting urged, it seemed to me, all of
the reasons available for their urging. You have to have in mind
that the Consumers' Advisory Board is a pressure group representing
a specific interestSenator KING (interrupting). It is not any more of a pressure
group, is it, than the manufacturers?
Mr. WILLIAMS (continuing). If you will let me finish my statement-just as is the labor group and as is the Industrial Advisory
Board a pressure group. I plead all three of us as guilty of being
pressure groups.
Senator KING. You all got under the umbrella, did you not?
Mr. WILLIAMS. Yes.
Senator KING. Is it not a fact that in the spring of 1934, General
Johnson, who was then the administrator, announced that price
fixing under the codes would have to stop?
Mr. WILLIAMS. There is a general order that very much limited
the territory for that kind of provision. We can produce the exact
order. We have produced it, in fact.
Senator KING. Would be glad to get that order and put it in the
record.
Mr. WILLIAMS. That is office memorandum 228.
Senator KING. Is it not a fact that as the result of the statement
of General Johnson the N.R. A. was immedicately flooded with protests
from organizations and various industrial code authorities responsible
for the codes containing price-fixing provisions; that is the provisions
which I have denominated as tending to or contributing to price fixing,
protesting against General Johnson's position and insisting upon a
continuance of the policies under which price fixing would be set up
or contributed to being set up.
Mr. WILLIAMS. I understand that upon the general publication of
the provisions of office memorandum 228, a great many messages
were received at the N. R. A. offices, the tenor of a great many of
which was to the effect that it would be impossible for a great many
people in this country to bear their part of the service to these primary
ends of the N. R. A. if they were not permitted the protection against
certain unfair practices, some of which at least were served by provisions which lie to some extent in the price territory. I am not
speaking directly of price fixing except as it may have had that status
in a very few codes.
Senator KING. The order of General Johnson, though was construed,
was it not, as a prohibition, or rather as a criticism of the ruling and
practices under which it was contended that many of the monopolistic
tendencies were permitted and resulted?
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Mr. WILLIAMS. The order was a negativing of the possibilities that

the N. R. A. was going to lend itself to the kind of thing that is suggested by your question.
Senator KING. The manufacturers and others protested against his
order, didn't they?
Mr. WILLIAMS. The order was not limited to that, Senator King,

in that it went forward and provided only for some of these things
in cases of emergency and under no other circumstances. I think I
can clear a little bit of the atmosphere by saying this from my personal point of view. It is not a secret to anybody who knows my
views in this territory. I am declared in public speeches as opposed
to price fixing absolutely if by price fixing you mean a scheme under
which the price of any product is lifted above a normal position for
that product.
Senator KIN;. As a matter of fact, you made a speech, did you
not, in opposition to fixing prices in codes except in the raw material
industries. And you thought tobacco was a raw industry?
Mr. WILLIAMS. That is not quite an accurate interpretation, I

think, if I may say so, Senator King, and explaining myself again in
that territory, I do not think we can fool with prices by way of fixing
them and maintaining them.
Senator KING. I agree with you.
Mr. WILLIAMS. My personal view, and I want to keep it out in

front that I am talking of my personal view in it, my personal view
is this: That we cannot justify going into price territory any further
than it is necessary to go into price territory to eliminate unfair

practices that are destructive of the capacity of the victims thereof
to meet the social requirements of this bill in the way of paying wages
and observing hours and working conditions and eliminating child
labor.
I am for going that far even if in going that far you have to touch
something that feals like price, but I am not going beyond the line
at which you serve those purposes and still stop short of lifting prices
above the normal level at which they belong. I do not think there
is much issue between a great many of us in that territory.

Senator KING. Is it not a fact that General Johnson, because of
these protests, on June 28, 1934, changed his position and made a
different statement?
Mr. WILLIAMS. I do not know whether there was a special an-

nouncement issued at that time or not.
Senator KING. So as to be entirely fair to him, did lie not explain
that his opposition to price fixing, or these practices as I have denominated as calculated to bring about price fixing, was intended solely
for future codes, and that his order did not apply to codes already
approved?
Mr. WILLIAMS. There was an interpretative announcement along

those lines that you indicate.
Senator KING. I would like to have that statement of his. And is
it not a fact that this restatement of General Johnson's made the
original statement of price fixing in the codes absolutely meaningless,

because at that time nearly 90 percent of the industries that have
come under the codes had already had their codes approved?
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Mr. WILLIAMS, There were a great many codes approved, Senator
KingSenator KING (interposing). Where not 90 percent of all that have
been approved, approved at that time?
Mr. WILLIAMS. They were, but the point I want to make just there
is, that while the codes themselves were approved, tile particular
provisions with regard to price were subject to go into operation only
upon f further approval, which had been given only in a minimum
of codes, therefore the great price territory was still open at that time
even though the codes themselves had been adopted.
SenatorKING. Is it not a fact that during the summer of 1934, the
price fixing conflict raged in and out of N. R. A. and many of the
officials of N. R. A., especially those who were representatives of
business concerns and who had found a place in N. R. A., were insisting upon continuing these practices, and others insisting that they
should be abandoned?
Mr. WILLIAMS. There was quite some discussion during that period
about price-fixing provision generally. I would not say there was
anything in the situation that could be described by a statement that
the controversy raged. There was a great deal of recognition of the
importance in that territory and of danger in that territory.
Senator KING. Did you not, Mr. Williams, predict that the N. R. A.
would have to prohibit price fixing and did you not argue that the
wage and hour provisions if enforced, would have the effect of sustaining prices?
Mr. WILLIAMS. I argued this, that if there was a complete compliance throughout all of any industry and it can be extended to all industries, of the minimum wage and the maximum hour provisions,
that the end which some people who were seeking price-fixing provisions were seeking through asking for those price-fixing provisions,
would be largely served because if one's competitor cannot reduce his
costs by taking it out of labor below a certain minimum, his opportunity to get inside of his competitor who is paying the higher wages,
of course is very much limited, meaning, to say it in another way, that
if nobody can work below a certain cost level for labor, then'to the
extent that the people iho used to be below that are brought up to
that, to that same extent that man's capacity to undersell his competitor is destroyed.
t I made that argument and have a great deal of faith in it, Senator
-ing, as a solution of a large part of this price controversy, because
I think when once we have full observance of minimum wages and
maximum hours, the margin of play between the high price of the one
and the low price of the other is so much reduced, that those unfairnesses of competition between competitors are largely wiped out, and'
therefore there is not the pressure behind the incentive to serve there.
Let me add one other sentence if I may, SenatorSenator KING (interposing). You answered my question. Your
answer would be practically yes, would it not?
Mr. WILLIAMS. Except that I was avoiding some of the phrasing
in your question, the answer is yes. I would not subscribe to all of
the phrasing.
Senator KING. We will get along much faster if we limit the explanations, my dear friend. I do not want to hamper you, of course.
M'r. WILLIAMS. I do not want to appear to be retarding, Senator
King, but I do not want to take myself beyond where I live.
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Senator KING. Were there not public hearings on price fixing held
on the 9th to the 12th of January, and was there not a great deal of
testimony presented there in opposition to price-fixing procedures or
policies and practices of the N. R. A.?
Mr. WILLAMS. There was some testimony to that effect.

I do

not think there was a very great volume of it, but I believe, to get
the full answer in, the reason there was not any more than there was
was because it was rather generally knownSenator KING (interposing). That they had the price fixing?
Mr. WILLIAMS (continuing). The Board had already arrived at a
policy and announced it in connection with the calling of the hearings, that it was opposed to price fixing as such,
Senator KING. Were not many of those who appeared representatives of the big units and of big business, and did they not contend
for the continuation of the practices to which I have called your
attention?
Mr. WILLIAMS. There were some that meet that qualification that
appeared there.
Senator KING. Was it not understood that the Board would render
a decision soon on price fixing under N. R. A.?
Mr. WILLIAMS. lhe whole price territory, not just price fixing.
Senator KING. At that meeting to which I have just referred, there
were a number of papers read and statements made by representatives
of the consumers' organizations, were there not?
Mr. WILLIAMS. There were some; I don't know how many,
Senator KING. I have perhaps 100 pages of them here which I shall
put in the record later. Is it, true that up to this date no statement
had been made by the Board upon this matter?
Mr. WILLIAMS. No formal announcement of policy has been made
to this date.
Senator KING. And the failure of the Board to make e, definite
decision upon those hearings has added, has it not, to the confusion
and uncertainties that exist today in some business activities and in
the minds of the public generally?
Mr. WILLIAMS. I do not think it has added to it, but I think,
working negatively, it has failed to alleviate what there was, which
comes to about the same thing.
Senator KING. Is it not true that ahnost from the beginning of
N. R. A. it has found itself in conflict with business groups over
price fixing.?
Mr. WILLIAMS. That has been true, certainly for a part of the
time, but there is very little conflict now, Senator King, on the

question of price fixing as such, and let me say the sentence I wanted
to say a minute ago. When I am talking to you about price fixing
and in other places talking about the price territory, I am not sure
that you and I are always talking about the same thingSenator KING (interposing). Before you answer that, let me ask
you this. In many instances, was not the administrator coerced or
blackjacked into allowing these price-fixing inonopolistic practices
by industries with "If we cannot have these provisions, we do not
want codes"?
Mr. WILLIAMS. I do not think anybody has been blackjacked down
there. I do not think anybody has'been coerced into anything.
Senator KING. Those threats have been made, haven't they, "If

we cannot get these prices, we do not want codes at all"?
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Mr. WILLIAMS. I would not characterize them as threats.
Senator KING. Persuasions?
Mr. WILLIAMS. I will accept them as persuasive arguments, as

horse-trading positions, or any of those positions that stop short of
threats. Of course, those ideas were advanced on one side as other
pressures were developed on the other.
It is the thing I was talking about the other day. The man with
a codewas called upon to pay higher wages, work shorter hours and

make other expensive adjustments, and he said, "I would like to
work along those lines, but I am the victim of some unfair practices
on the part of my competitor which destroys my capacity to pay.
If you will help me get rid of these unfair practices on the part of
my competitor, I will be glad enough to observe your wages and your
hours." If that is what you mean, the answer is yes.
Senator KING. Did not many of the big industries and large units
say that unless they can have these prices and have them legalized
by the code authority, they do not want a code and that they will
not come into the N. R. A.?
Mr. WILLIAMS. None of them ever said that to me. I am not in a
position to deny that some of them said it. I am ignorant in the
territory.
Senator KING. You know that they were using persuasive arguments, were they not, for the purpose of continuing those policies
to which I have called your attention?
Mr. WILLIAMS. I start with the assumption that everybody on
every angle of a code was using all of the persuasive arguments le
could got to support himself in the position that lie was working
toward.
Senator KING. Is it not true that many of the deputy administrators favored the continuation of these policies and even a stronger one
which would tend to monopolistic control of industry?
Mr. WILLIAMS, I cannot give you a report on that; I do not know.

Senator KING, Is it not true that some of the deputies after they
had aided the industries under their supervision in formulating their

codes, which included these practices and policies and the validation
of them, resigned and went back to their respective industries?
Mr. WILLIAMS. I do not know that fact.

I neither deny it nor

affirm it.
Senator KING. Some did resign, didn't they?
Mr. WILLIAMS. Administrators have from time to time resigned,
Senator KING. And many of the deputy administrators and those

connected with the N. R. A. were representatives of the large units
of production or manufacture?
Mr. WILLIAMS. I would not say they were representatives of.

I

would say that they were drawn from the ranks of industry or had
in the past been connected with and some of them carried quite
important office in the industry.
Senator KING. I was shown a book the other day which had been
published, and I haven't it here with me, published by the N. R. A.,
showing the personnel and the positions which they had filled in the
various industrial and productive enterprises before they assumed
their positions in the N. R. A.
Mr. WILLIAMS. It confirmed my statement that a great many of
them were drawn from industry, I assume.
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Senator KING. And a great many of them have gone back to indus.
try, have they not?
Mr. WILLIAMS. I understand that some have gone back.

Senator KING. So that your personnel has changed considerably
by reasons of these persons resigning and going back to assume their
positions in the industries from which they were drawn, to use your
expression?
Mr. WILLIAMS. I am not in position to point to instances of men
having gone back to the industries from which they were drawn,
that is men who were detached. Some men were loaned in here
from industries, and presumably they went back to those industries.
A number of other men were in here not directly from a given industry or unit of industry, but men with prior experience in industry.
Where they went back to, if they went back anywhere, I am not in
a position to state.
Senator KING. We will put in the record a list of a considerable
number.
Senator CONNALLY. Senator, may I interrupt and ask a question?
Senator KING. Yes; assuredly.
Senator CONNALLY. Mr. Williams, is it true or not that the big

mail-order houses are not under the codes? I refer to Sears-Roebuck
and the other concern similar to it, in Chicago.
Mr. WILLIAMS. They are under codes and under a multiplicity of
codes,
Senator CONNALLY. They are under the wholesale code and some
other codes?
Mr. WILLIAMS. I do not know how many codes.

My recollection

is that Sears-Roebuck is reported as under 27 codes. Mr. Smith
tells me under a great many more than that. I heard the statement at one time that they were subject to 27 different codes.
Senator CONNALLY. I had understood that they were not subject
to the codes. That is the reason I asked you.
Mr. WILLIAMS. That is a mistake, Senator Connally. They are
subject to the codes.
Senator CONNALLY. What position, if any, has General Wood, of
Sears-Roebuck, with the N. R. A.? Any?
Mr. WILLIAMS. General Wood has no connection whatever with
N. R. A. now. He has served at one time as a member of the Industrial Advisory Board of the N. R. A. That is a group of men
from industry who furnish industrial advice, as a similar group
from the labor groups furnish labor advice, and as a third group
from the consumers' representation furnish advice from the consumer point of view.
Senator CONNALLY. It is a sort of unofficial voluntary board of
advisers? They have no official power, have they?
Mr. WILLIAMS. They have an advisory relationship, Senator
Connally. They are not administration officers. They are not in
executive control of anything.
Senator CONNALLY, In other words, if the N. R. A. did not desire
to carry out their advice, they would not do it, is that the idea?
Mr. WILLIAMS. It is a possibility that they would not do it, and

every day they are failing to carry out the advice of one or the other
because if those three groups ever happen to come forward and
stand for the same thing, I want to see what the thing is. [Laughter.]
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Senator CONNALLY. There is a public idea out over the country
that General Wood is going to be the head of the N. R. A. or in some
very high responsible position. I have received a great many letters
about it.

Senator HASTINOS. He is the window dressing for the 4,800,000,000.
Senator CONNALLY. I am only talking of the N. R. A. He is
supposed to be on the advisory committee of the 4-billion works.
These letters referred to the fact that he has switched over from that
and is'probably going to have something to do with the N. R. A.,
and I just wondered what it was.
a Mr. WILLIAMS. There have been a great many suggestions. I saw
a statement in a paper to the effect you are talking about, Senator
Connally, but the suggestion I saw 10 times since seeing this other
one was that lie was to head some advisory group in connection with
allocation or expenditure of this $4,880,000,000. But having said
that much, let me say I know nothing in the territory except what I
have read in the papers. Ile has never been any closer in N. R. A.
than service on the Industrial Advisory Board.
Senator CONNALLY. I had so understood. Thank you, Senator
King.
N ;r. WILLIAMS. I wish le were.
Senator CONNALLY. I assume that what you say about SearsRoebuck, that Mongtomery Ward are in the same category. They
are also under the codes?
Mr. WILLIAMS. Yes.

Senator KING. Is it not true that these regulations-I have called
them "price-fixing" regulations when I read them to you-those things
I characterized as price fixing, have been openly or secretly violated,
which has resulted in considerable bootlegging in industry?
Mr. WILLIAMS. There has been some of what you call "boot-

leg ng."
Senator KING. And the violations of these practices and provisions
which are found in the codes have been rather general, have they not?
Mr. WILLIAMS. If you approach that from the number of violations,
they look like they are rather numerous. If you approach it on a
percentage basis, Senator King, they lose a lot of their importance.
I have to differentiate industry against industry. In some industries,
the record of compliance has been approaching perfection. In others
it has been moving the other way entirely too fast to suit us administrators of N. R. A.
Senator KING. As I recall your statement to Senator Black, and I
may not recall it distinctly or accurately, did you not state that to
enforce the price regulations would require cost accounting and a
multitude of rules and regulations, and mechanicisms which would
require any army of officials, and to accomplish the result is impracticable if not impossible.
Mr. WILLIAMS. Speaking of it as to regulation in manufacturing,
as I was when I was spealung in answer to Senator Black's question,
yes, for this reason. You write a simple provisionSenator KING. You gave your reasons then; I do not care to have
them recapitulated unless you feel it is necessary.
Mr. WILLIAMS, I was going into new territory in further answer to
your question.
Senator KIN. I am interested in getting your idea,
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Mr. WILLIAMS. Thank you, Senator. I do not want to kill time,
and yet I wanted to illustrate that in one or two sentences. Suppose you have a provision that nobody shall sell below cost. The
first question is, "Whose cost are you talking about? His cost or the
average cost, or his competitor's cost, or a theoretical ost assumed
to be the perfect cost worked out on a perfect accounting system?"
What axe you talking about? is the question we were first confronted
with. That is what made this uniform costing system provision necessary in the codes, because we have to have some costing basis to
relate a provision like that to.
Senator KING. It would be absolutely impossible, would it not, to
control the cost of all the thousands and tens of thousands and hundreds of thousands of commodities and products that come from
manufacturers and producers throughout the United States?
Mr. WILLIAMS. I have regarded it as perfectly impracticable. Let
me add one other thing. You understand I an speaking to my personal opinion. There are a great many people who think that it is
physically practicable there to do it, Senator King.
Senator KING. It has been physically impossible for us to find the
cost of operating railroads, notwithstanding the strong law which
has been enacted, and the setting up of a means for doing it which
has cost the country 10 millions of dollars.
Mr. WILLIAMS. It has taken the Treasury Department 18 years to
work out a system of telling what a man's income is, and it is not a
perfect system yet.
Senator KING. Is it not true that while the codes were under
preparation, that prices immediately rose in anticipation of pricefixing provisions that were found in some of the codes?
Mr. WILLIAMS. I would not assume the burden of saying that there
was a perfect and 100-percent cause and connection. I assume that
contributed to it. I think other things contributed to it, such as the
prospect of general recovery.
Senator KING. The cost of price fixing, the effect of price fixing
increases the cost to the consumer, does it not?
Mr. WILLIAMS. Price fixing as such, the thing that lifts the level
of the price, does, but we have to keep in mind all the way through
this situation that by the service of the primary objects of these
codes and this N. I. R. A., we were deliberately forcing prices up in
this country, requiring the payment of more wages and the working
of shorter hours and the elimination of cheap child labor, all of which
was a compeller on the price level and had to lift it.
Senator KING. Of course increased cost of goods always rests upon
the consumers?
Mr. WILLIAMS. Assuredly. Let me say it this way-to the extent
that the increased cost of goods is effectuated through the payment of
greater wages, the consumer, including all of us, and therefore receiving those wages has a credit against that cost.
Senator KING. Is it not true that the cost of production varies in
the various units in every group as well as in the groups themselves?
Mr. WILLIAMS. I know no cases where they do not vary.
Senator KING. So that if you attempt to establish by rules and
regulations, uniformity of prices, you are running counter to all
economic laws, and to all customs and practices and to the experience
of mankind, isn't that true?
119792-80--nT 2--6
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Mr. WILLIAMS. That is a lot of territory. You are running counter
to a great many things.
Senator KING. Strike out the experience of mankind and leave in
the other. Are not the prohibitions prohibiting sales below average
cost in the interest of the manufacturer against the interest of the
consumer?
Mr. WILLIAMS. That would have to be tested, Senator King, by
the condition in the industry in which it was thought to serve by that
provision.
Senator KING. You can answer that "yes" or "no", can you not?
Mr. WILLIAMS. I would answer it "no ", that it is not always in the
interest of the manufacturer and against the interest of the consumer.
If you break it down, I will have to answer it differently.
Senator KING. Any provision prohibiting sales below cost is in
the interest, is it not, of the manufacturer?
Mr. WILLIAMS. Not necessarily.
Senator KING. It is against the interest of the consumer, is it not?
Mr. WILLIAMS. It is against the interest of the consumer. That is
the breakdown that I was talking about.
Senator KING. So that it is advantageous to the manufacturerMr. WILLIAMS (interposing). It is against the interest of the coiisumer generally. It may be in the interest of the consumer who
happens to be an employee of that particular manufacturer and would
be benefited under the corresponding provision, because you do not
find these provisions that relate to price severed from the provisions
that relate to wages,
If I am an employee of a concern that bakes hams, for instance, and
am enjoying a low wage and eating ham too, you come along and
adopt a code in which you hav3 the companion pieces, one of which
marked up my pay, and the other which makes a provision with respect to selling price, it is entirely possible that I as an employee may
benefit more under the raise in wage than I suffer under the raise in
price, but putting it in the broadest territory, the consumer generally,
with that exceptionSenator KING (interposing). Loses?
Mr. WILLIAMS. Loses. He pays. Put it that way.
Senator KING. Is it not true that when prices are set to cover the
costs of all members of the industry, which seems to be the objectives
of the codes if I understand them and interpret them right, which net
profits are assured above the marginal producer in industry?
Mr. WILLIAMS, That is the very wide territory of whether this
Government wants to underwrite the inefficient in industry or
business.
Senator KING. And that has been the tendency of the codes, end
one of the purposes of some of the administrators too. When I say
administrators, I mean deputy administrators. I do not include you
in the list, Mr. Williams.
Mr. WILLIAMS. Thank you, but I am not in position to say that
that has been the purpose.
Senator KING. That has been the result, has it not?
Mr. WILLIAMS. I think the number of cases in which that has been
the result is so small as to be entirely negligible in this situation,
because I think there has been a bona fide attempt to handle those
things, to serve these primary purposes and to stop rightthere and
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there has been a

full recognition, and I cannot speak for anybody else, because from

what I have observed of this principle, that this Government cannot
undertake to underwrite everybody who is in any business, whether

it be the practice of law, or dentistry or the operation of the United
States Steel Corporation, for the reason that if you will make Government guarantee to all units in any given industry a living return on
their investment in that business, that for the least efficient, then you
have made the moderately efficient work on a basis of margin that is
too wide, anl you have made the extremely efficient work on an
inordinately wide margin.
Senator KING. Is it not true that various proposals which have been
made by some of the code authorities and by manufacturers and those
who built the code for the establishment of some of these practices or
the validating of them, has the suggestion been made by them that
the Government should approve or support or enforce prices that
would guarantee net profits to the private producers at the expense, of
the public?
Mr. WILLIAMs. Nobody ever made that insistence to me. I am
not in a position to say it was not made, but not to my knowledge.
Senator KING. Is it not a fact that those businesses who were
most insistent upon price fixing devices in the codes and in the
adoption of codes, contended or suggested that the manufacturers and
producers should have profits guaranteed by the Government even
though the public had to pay for the same?
Mr. WILLIAMS. I am not'in a position to say that that insistence
was made. Neither am I in a position to say it was not made. It
was not made to me.
Senator KING. Are not. price-fixing devices the first steps toward a
monopoly or monopolistic control of prices and commodities?
Mr. WILLIAMS. Ido not think so.
Senator KING. You do not think that price fixing provisions in our
industrial life, that is, governmental price fixing or private-prie
fixing, tends to increase prices and tends to strengthen monopolitic
control and monopolies in industry?
Mr. WILLIAMS. I think on the other hand it is one of the greatest
preventatives to the development of monopolistic position, because
I agree with what Mr. Richberg said from this stand the other day,
that the cutting of price has always in this country been one of the
most effective tools for the building of monopoly. The strong, not
limited at all as to the price to which he can reduce his product and
financially able to drop his price to where lie can take the business,
whether or not starves the small meanwhile, can, when the small is
out of the way, put the price up.
Senator KING. The Sherman Antitrust Law and the Clayton Act
were aimed against the monopolistic tendencies and practices of many
of the industries of the United States. especially the steel trust and the
oil trust and others; is that not true?
Mr. WILLIAMS. I understand they were directed against this
kind of thing, but I am speaking to the narrower territory of what you
can do on the price there, and I am standing to this proposition, that
when you fix it so that the strong and the weak together have to stay
above a certain level, and I am a mighty weak price fixer as you know,
but when you fix it so that they cannot get below that, you have cut
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off one of the strong arms of the strong in reaching for the business of
the weak. There is not any doubt about that.
Senator KING. Is it not true that the right once accorded to any
industry to establish a price is a very long step toward setting prices
that will yield larger prices?
Mr. WILLIAMS. Setting the price or setting the price in collusion or
in agreement with other people?
Senator KING. It could not set a price if it was a competitive
system 'and maintain it, unless it had a patent.
Mr. W'ILLIAMS. All of us units in business set our own prices. That
is the part of your question that I was dodging. There must be and
there should be I think a full power in anybody to set his price anywhere where he wants to set it-speaking to the individual units now-except as it may be necessary for the Government in order to serve
some socially valuable purpose, to put a level in there below which he
shall not go, because going below it would come under the classification
of these unfair practices destructive of the competitive equity in this
country. So much for the individual's rights to set his price.
Now , going to the other territory, when you get into territory where
all of the units in an industry can get together and fix not individual
prices but group price, then you cannot criticize them any more than
feel disposed to.
Senator KING. Is it not a fact that if it is possible to fix the price
at one point, it is likewise possible to fix the prices at other points?
Mr. WILLIAMS. By "points" I am not sure that I understand you.
Senator KIxG. Levels?
XIr. WILLIAMS. Levels.
Senator KING. That is true, is it not?
Mr. WILLIAMS. If it is possible to fix at one level, it would also be
possible to fix at another.
Senator KING. If by law, agreement or custom you are permitted
to fix at one price, obviously you would be permitted to fix at other
l evels?
Mr. WILLIAMS. If we are speaking to the codes, there is all the
difference in the world
Senator KING (interrupting). I am speaking generally.
.Mr.WILLIAMS. Speaking generally?
Senator KiNo. As a business proposition.
Mr. WILLIAMS. Letting all of the units of an industry get together
and fix the price?
Senator KING. Yes. If they can fix at one price, they can fix at
another?
Mr. WILLIAMS. If we were loose to do that, yes. The answer would
have to be yes, but there arc a great Inany qualifications lying along
there in practical terms.
Senator HASTINGS. I think Mr. Williams has made it perfectly
clear, but I will have to inquire again. As I gathered from Mr.
Williams' testimony, the bad things about monopoly are two. One
is the strong industries get together and cut the price so as to drive
out the small industry and possibly ultimately take it over. That is
the first monopoly thwt you spoke of ?
Mr. WILLIAMS. That is the danger inherent in strength.
Senator HASTINGS. But there is another one that is even more effective than that, which I understand you condemn, and that is where
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the entire group gets together and raises the price to an unreasonable
amoun t. Was that what you said?
Mr. WILLIAMS. If it were within contemplation or if it were a fact,
yes, I would oe crying out loudly against that, but what I am trying
to say is that there has never been more than a minimum of that in
this situation. I do not know anybody who is claiming that an industry should be permitted to get together and name any kind of price
it wants for the product of that industry.
Senator HASTINGS. Is there anything in the codes which prohibits
it from being done?
Mr. WILLIAMS. Yes. The antitrust act, in the interpretation of all
of us whose opinions I know in N. R. A., is never regarded as suspended
beyond that minimum of suspension necessary to enable the effectuating of certain provisions in the code, making them workable
and effectuating those purposes.
Senator KING. And those who were to interpret the effectuation
are those who are interested in the production, aren't they?
Mr. WILLIAMS. No.
Senator KING. They are the ones to be the judges?
Mr. WILLIAMS. No.
Senator KING, Pardon the interruption, Senator Hastings.
Senator HASTINGS. And my understanding is at the present time
if a situation like that should arise, the persons belonging to that
particular code would be just as guilty now as they would be prior
to the enactment of this N. I. R. A.?
Mr. WILLIAMS. That is true except as N. 1. R. A. officials may
have made a mistake in approving a certain provision in the code,
and I am not sure it is not true even if they (lid niake the mistake,
because the antitrust law might override their making a mistake.
I mean this, these things do not work easily. If I may come out
negatively first, a group in an industry might get together and decide
exactly whtat they want to do, and then come up for a rubber stamp
approval on it; but that is not the way. They do work out what they
think would comply with this act and what'they would like to have
under this act, but that is only the first step. IWhen that comes to
the N. R. A., and this has always been true, that proposal is subjected
to the closest scrutiny in the" N. R. A., both to see whether it is
calculated to serve the purposes of N. R. A., the purposes which
N. R. A. is trying to accomplish under this N. 1. R. A., and further
to see whether it leads into any of these dangerous territories that
we are speaking critically of now.
So, whatever the industry proposes, is screened officially in N R A
and there is screened out ot it all of these things, if we have discharged
our duty fully, that permit these wrong practices some of you gentlemen are referring to. After we have done that, the industry is
protected against the antitrust law to the extent that our action in
approving certain provisions that they write in there suspends the
antitrust aw, but all of this other territory is utterly unaffected by the
code, because the code is powerless, as we think, to suspend the antitrust laws beyond the minimum extent provided in this act that the
N. R. A. shall be incapable of suspending them except in order that
provisions may be written that will drive through to the realization
of these declared purposes.
Senator HASTINGS. Does not the N. R. A.-so far as it affects the
steel buiness-is it not a practical monopoly?
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Mr. WILLIAMS. I do not so regard it, Senator Hastings, at all.
Senator KING. May I interrupt you? Does not the record of the
Federal Trade Commission and their findings and conclusions practically confirm that view?
Mr. WILLIAMS. Senator King,if you will excuse me from going into
a discussion of that thing and let me make this admission. There
are several folks in N. R. A., and particularly Mr. Richberg, who
know 10 things, even 100 things with respect to the steel basing point,
because of long period of time with it
Senator KING (interrupting). I withdraw the question.
Mr. WILLIAMS. I am not holding out on you. I will give you what
'
I have, but I am telling you that it is not very much.
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iVA44ments
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them--there is an argument that it is desira le that the purchasers
of any commodity in this country should know what that commodity
is moving to others at, at what price it is moving at. That is the
open price.
Senator CouzENs. That may be true so far as a trade-marked
article is concerned, but it has always occurred to me that there is a
great difference between a trade-marked article which has a branded
price and goods sold in bulk in commodity form to manufacturers for
reproduction or consumption.
Mr. WILLIAMS. There would seem to be a different base there to
work on.
Senator CoUzENs. I did not hear you.
Mr. WILLIAMS. There would seem to be a difference in one application as against another, and yet those who contend for open prices
make the full-length contention to the effect that all of us, each of us
is entitled to know what each of the other of us is paying for whatever
he buys. That is the basis behind that.
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Senator COUZENS. Describe to me any justification of that, and I
wonder if you justify that. I am just asking for your point of view.
Mr. WILLIAMS. My attitude toward it has been this: I have proceeded along a voluntary policy in this code business a whole lot, and
if an industry comes forward and says that a majority of the industry
is in favor of open-price publication or open-price clause, I have been
willing to say, "Well, all right with me if you want it." That has
been about my relationship to it.
Senator COUENS. I am asking you whether you believe in it; I
am not asking you what you did.
Mr. WILLIAMS. That takes me into each individual industry and
into an investigation as to what ends would be served by the introduction of an open price policy in some industries. In some industries
you will find ends that look like legitimate ends that would be served
by an open price policy, and in others, in my thinking, you fail to find
important ends that would be served.
Senator CouzpNs. Could you give us an illustration of these two
different types of cases?
Mr. WILLIAMS. In the first, where you have a situation with a
number of units in a given line the product of which, for instance, is
sold on an annual basis, a contract for a year's supply, the argument
is made, and it has somewhat of plausibility and a little less of acceptance, but acceptance nevertheless on my part, is this: That hurt
can come to the public interest if some operator in that situation under
a secret price might cover at one fell swoop in 5 minutes some day,
a high percentage of the requirement of that product for this whole
country on a secret price and without the knowledge of anybody else,
and thereby build up his production requirements to excessive heights
and leave a number of other units without capacity to employ even
a normal number-remembering that we are talking about sustaining
employment and sustaining purchasing power in this country. There
is plausibility in open price as applied to that sort of situation. I
think that plausibility is sufficient to justify taking the risk that is
in the end that the opposition argues that if you provide for price
posting, you are just letting everybody know what everybody else is
doing, and if some fellow starts to get out of line with the rest, you
are giving the rest an opportunity to go and get hold of him and make
a Christian out of him and get him to withdraw the lower price. That
is the argument contra.
My own position on it is that if there is hot some purpose to be
served, constructive, as tested under the aspirations of this act, it is a
very good thing to avoid. If, on the other hand, there is some constructive purpose that can be served by permitting it, I would take all
the risk if there is any risk, and I am not, sure there is, that is urged by
this second school that is referred to and go forward and approve
open prices. I do not know of any rule of reason, Senator Couzens,
why prices should be secret. That is where I have to start from.
Senator CouzENs. That seems inconsistent with your testimony the
other day in which you said that if an industry could not meet the
demands of N. R. A. they should go out of business.
Mr. WILLIAMS. I would not plead guilty to having said that. I
think if you will let me correct what I saidSenator CouzEws. That is the impression I got.
Mr. WILLIAMS. I said that there were certain choices that had to
be made by the Congress as to which of certain things they were going
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to serve, and among other things said that if the Congress was going
to impose a minimum wage on everybody, and if there happened to
be units in that industry which could not pay that wage and still .stay
in business, then the Congress had to elect as to whether it was going
to serve the socially desirable end of having a satisfactory wage and
losing that unit out of industry, or whether on the other hand it was
going to serve the purposes of treating that unit in industry at the
sacrifice of that wage.
Senator COUZENS. I understood that.

That was perfectly clear,

but the conclusion to be reached from that statement was that if an
industry could not meet those minimum requirements it should go
out of business; is that correct? If Congress so elected.
Mr. WILLIAMS. If Congress so elects, that is right.
Senator COUZENS. And you said at the same time that this whole
business had to be looked at from a national viewpoint, is that not
correct?
Mr. WILLIAMS. That is correct.
Senator CozE,\s. So far as the maintaining of minimum standards
is concerned, it had to be looked at from a national standpoint. Now,
I ask if in the hypothetical case that you just stated about the industry going in and getting all of the business at a low price, whether or
not from a national standpoint they did not employ the same number
of men to produce those goods as if the price were posted and everybody got a chance at it?
Mr. WILLIAMS. Presumably that is so.
Senator COUZENS. So that from a national standpoint, then, what

difference does it, make, using your language, jjst what difference
does it make who makes the price?
Mr. WILLIAMS. It is a question of how wuch dislocation the Congress wants to stand for in a situation like that. If you concentrate
5 times as much production at 1 point as is normally there, and
in doing that take production almost entirely away front 4 other
possibly remote points which is normally there, then you have effectuated certain dislocations which in themselves may be undesirable,
although the total effect on the purchasing power may be nil and the
total effect on unemplo,'inent may be nil.
I ant not trying to 1)'t myself over behind that bench and make a
decision of those questions.
I am only analyzing what is involved.
You may want to tolerate that dislocation.
Senator COUZENS. The dislocation takes place perhaps to a
greater degree in the case that you have just stated, but the dislocation takes place nevertheless if an industry has to close down
because it cannot maintain the minimm standards, and then there
is a dislocation, is there not? Is that not true in some of the small
communities of less than 2,500 people?
r. WILIAMS. Yes. And, apropos of that, I want to go back to
my question that you quoted of the national application. I am afraid
front the way the Senator asked that. question, that he had in mind
that in using the phrase "national" I entertained the viw that these
codes had to be extended until they covered everything in this country, everybody, everywhere, no matter what he is loing. I go back to
it to deny that that is my position and to say-Senator KING (internpting). Is not that the interpretation of Mr.
Richberg and others in the codes?
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Mr. WILLIAMS. I did not get that interpretation; assuredly not.
What I meant by "national", if I may hang there long enough to
be sure that I am not being misunderstood, I was speaking out of
this atmosphere. There is no such thing as taking a given industry
and enforcing a code upon it in one section of the country and leaving
it unenforceable in another or unenforced in another, without a result
that is unfair to those who are complying, those against whom you
are enforcing.
Now, without remembering the exact thing I was talking about
at the time, I think I was talking about the necessity of enforcement
all over to protect those who are going along with us, but I do not
mean, Senator Couzens, if you got that impression, to leave the
impression that I thought this thing was to blanket everything. I
do not think that.
Senator CouzEN-S. You mean to blanket everything in the specific
industry, do you not?
Mr. WILLIAMS. I mean that.
Senator COUZENS. That is what I am referring to.
Mr. WILLIAMS. If Congress is going to make a code effective in a
given industry, it has got to make it effective to all of the industry,
saving this one exception. I have always thought that there are
certain minimum operations that can be eliminated,
Senator CouzENs. Now, go back to this price posting again.

Is it

practicable to post prices with the different elements that enter into
the cost of production and the sales terms and buying terms, when
you have to consider volume and credit and seasonal? Is it practical
to post prices with all of those elements entering into it other than the
agreed price?
Mr. WILLIAMS. I think it is perfectly practicable to post prices no
matter what a cost situation may be, because in the posting of prices
there is only a single question, "What are you willing to sell the
article for?" It does not make any difference whether it cost you
two prices or half price. The single question presented in a priceposting
provision is, "What
arepublic
you willing
What are you offering
it to the
for?" to take for the article?
Senator CouzENs. Under what procedure is it that the Government Printing Office in advertising for bids recently received 49 bids
of the exact figure just as the Senator from Utah pointed out awhile
ago, where the figures were all exactly the same? Is that accomplished
by the purpose of some one person posting his price first, and then all
automatically and willingly following in line?
Mr. WILLIAMS. Without having the details of the provisions of that
code in mind, it is easily possible, and I assume it is a fact that that
came about through there being a price posted below which, under a
code provision, nobody would sell. I assume that is so. I am not
speaking from direct knowledge.
Senator CouzENs. It must have been so, but what is the procedure?
Did somebody first post a price and everybody followed willingly in
line, or did they all get together in advance?
Mr. WILLIAMS. The ordinary way in which the thing works is
this: Anybody can post his price. 'Assume a code provision that,
nobody shall sell without posting his price.
Senator CoUrzENs. I understand that, but I still do not understand
how they all got exactly the same figure.
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Mr. WILLIAMS. That is what I was going to explain in one sentence.
There is then on a bulletin board somewhere or filed in somebody's
office a list in which appears all of the list prices. If you are going
to bid on a contract, and you know there is the possibility of getting
a big contract, the first thing you are interested in is what prices
are posted. You look at the record, you get it by 'phone or telegram, and the lowest fellow on there is $27.49 per unit of that article;
that ir his posted price. That means to everybody else that lie is
standing ready to bid at that price.
Senator HASTINGS. Is there anything in the code which prevents
that fellow from naming a price of $27.48?
Mr. WILLIAMS. He may name $15 if he wants to, but he must
post that $15 price the minute he names it.
Senator HASTINGS. I do not see that that is any answer to the
question.
Senator COUZENS. I do not, either. I cannot get that, and Mr.
Williams, being a business man, I do not see how he can get over the
hump of the difference between the cost of production and the credit
and the volume and seasonal demand. As you well know, the power
companies, for example, make a very low price for the industries to
take them over the hump of the day when there is very little use for
current for domestic consumption.
Mr. WILLIAMS. They fill their valleys.
Senator COUZENS. Vhat effect does the price posting have in the
attempt to fill their valleys?
Mr. WILLIAM[S. He is perfectly free to post any price lie wants to
at any time.
Senator CoUzENS. Is lie not fearful of doing it because lie would
drag the others down and not get the business anyhow?
Mr. VWILLIAMS. I believe lie is.
Senator CovZENs. So that any way you figure it, it is the same
thing.
Senator Ge OGcE. The price posting has been done at least with the
hope of keeping the price up.
Mr. WILLIAMS. I assume that a great many people who were
favorable to price posting were of the opinion that it would not be
hurtful to prices.
Senator KING. They would be prosecuted under the code if they
went below.
Mr. WILLIAMS. If you have a provision against selling below the
posted price, you have a violation.
Senator HASTINGS. If I would not interrupt Senator King's
inquiries, I would like to ask you this one question: Whether in your
judgment the N. R. A. has been successful enough to warrant the Congress in extending it in its present form for another 2 years?
Mr. WiLLIAMS. I think assuredly N. R. A. has made a definite and
a valuable contribution to recovery, and broader than recovery, to
general conditions in this country. I think with certain modifications it would be exceedingly valuable to have it extended for a
further period.
Senator HASTINGS. YOU think a majority of the people in this
country are in favor of the N. R. A. in its present form if it were
put to a vote, for instance, and you could get everybody entitled to
vote, to vote on it, do you think it would receive a majority vote of
the people of this country?
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Mr. WILLIAMS. That is more or less of a political guess that I am
not good at, but I think the answer is yes, that they are favorable
to it.
I want to add to that- answer, this: I think you will find great
segments of public opinion in this country that want it changed in
this respect and others that want it changed in that respect, and
others in another, and that out of all those criticisms and attitudes
toward the N. R. A., there is to be found what we might call the highest common divisor of all of that opinion, even the critical opinion
represented about N. R. A., and that it would be supported by the
great majority of the people of this country. But I am admitting,
Senator Hastings, in saying it that way, that I am turning a great deal
from your phrase "in its present form", because against various
features of its present form, there are groups that are critical. My
idea of the furture for N. R. A. lies along lines of finding that thing I
referred to as the highest common divisor, common to a great marity of the opinion of the people of this country adopting that as
N R. A., and in adopting that you would have eliminated an enormous
part of this criticism and this lack of support.
Senator HASTINGS. Is there anything in the present act that
prevents the present administration from eliminating those things
that they think ought to be eliminated?
Mr. WILLIAMS. The powers of the Administration under the present
act are very broad indeed, but the question of eliminating a good
many of these things presents a good deal of difficulty.
Senator HAsTINGs. I am trying to find out whether the Administration is trying to impose upon the Congress the whole responsibility of changing this act, or whether it is willing to take the responsibility with all of its familiarity with it, and tell the Congress distinctly
what it ought to do.
Mr. WILLIAMS. There are two phases to the answer I would make
there. The N. R. A. at this stage of its existence, with its clhrter
expiring June 16, necessarily awaiting information as to what that
charter as renewed will be, and what N. R. A. powers, and what
the expectations of N. R. A. will be under that new charter. That is
true as to our statffs just now, and relating in a way to your question, which is really why we do not go ahead and turn the earth
upside down in certain respects-we do not think it is wise for us
on the administration of the N. R. A., with the act expiring now in
3 months, to go and try to turn the earth upside down.
Senator KING. May I ask, Mr. WilliamsMr. WILLIAMS (interrupting). With respect to the second phase of

your question, if I may finish, Senator King-

Senator KING. Yes, certainly.
Mr. WILLIAMS (continuing). On the question of whether we are

wanting to pass the responsibility anywhere or not, we recognize
fully that the last word is by the congress, that we took our charter
from the Congress, and it is for the Congress to determine what our
powers shall be and what expectations shall be indulged with respect
to the N. R. A. At the time we are here before you with our full
recommendations as to what lines the Congress should follow, in our
judgment, in giving us that new charter.
Senator HAsTINGs. I must confess that I do not quite understand
what theylare.
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There is a full set of recommendations transmitted

here.

Senator HASTINoS. Maybe I have not seen them.
Senator KING. Mr. Williams, you knew, and the code authorities
knew, and the N. R. A. knew, that the act gave them 2 years of life.
It seems to me that they had ample opportunity to put into practice
the measures which my friends indicated were proper, knowing that
their life would expire in 2 years. Why didn't they do those things?
Why Wait until the last minute to give some reassurance to the public
and then to come to Congress and say, "Give us another lease of life
for 2 years."

Mr. WILLIAMS, It was not a matter of putting off until the last
day, Senator King. This thing was branded as experimental to
start with.
Senator KING. Inherently it had so many vices-and I do not use
the term offensively-that'it was impossible, was it not, to put it in
shapeMr. WILLIAMS (interrupting). Inherently it was leading us into so
many new territories where there was neither the experience nor the
precedent, that it had to travel under the character of experimental.
All right; so much for that.
Now, talking of the 2-year term: 18 months of that 2-year term,
approximately, went to the task of erecting these code structures and
setting up these provisions, leaving about a quarter of that term for
observation of the workings of the various things. Now, your structure is erected and the thing is in operation, but the time for observing
and testing out experimentally this, that, or the other, and its effect
upon the business m this country, or employment, or whatever angle
of life you want to test it against, has been eliminated. That is the
basis for the recommendation that the act should be continued substantially as is with certain recommended changes, in order that there
may be a further period of study to determine what is valuable and
what is not valuable.
I do not know anybody in high position in N. R. A. that wants to
retain anything in N. R. A. that is not serving some purpose. I do
not know anybody in high position in N. R. A. that wants to get
forward into the Iegulation or handling of a whole lot of things just
for the sake of handling a whole lot of things. We arc earnestly proceeding in finding out where the values lie, what provisions serve
valuable purposes and what do not, what lead into dangerous territory
and what do not lead into dangerous territory.
Senator KING. Senator Hastings, have you finished?
Senator HASTINGS. Yes.
Senator KING. And have you, Senator Couzens?
Senator COUZENS. Yes.
Senator KING. I would like to resume. If prices are to be fixed or
arranged to cover cost of production, may not the ingenuity of
accountants or other devices provide a definition of cost which" will
yield monopoly profits, and have we not discovered that in our income
taxes?
Mr. WILLIAMS. That was the reason that there was recognition
early in N. R. A. of a perfectly uniform, officially approved and an
approved method of costing in order to keep every Tom, Dick, and
Harry that wanted to write a cost system to serve its own purposes
front so doing.
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Senator KING. Under N. R. A. is there not what might be called
a new kind of monopoly, a monopoly in which all members of the
industry participate?
Mr. WILIAMS. I do not think there is the beginning of any kind of
a monopoly with N. R. A.
Senator KING. 'Which has drawn together in the codes and in many
of the large manufacturing organizations, substantially all who were
engaged in those organizations?
Mr, WILLIAMS. For purposes of working and forming and administering or even perhaps working and administering these codes; yes.
Senator KING. May there not be a monopoly of an industry as well
as of a single concern?
Mr. WILLIAMS. There can be, of course.
Senator KING. Do you think it possible for any single concern or a
very small group of concerns engaged in private business to secure
public approval for rice-fixing provisions?
Mr. WILLIAMS. My own personal opinion is no.
Senator KING. Is it not a fact that the efforts of an entire industry
or such parts of an industry as are organized are now being directed
toward asking for approval, and they have been directed toward
asking for approval of just such provisions as would be deemed anti.
sociaistic attempted by individuals or very small groups?
Mr. WILLIAMS. I do not think that is so.

Senator KING. Do you not think that the activities under the N. I.
A. and the record of the N. R. A. justifies an affirmative answer to
that question?
Mr. WILLIAMS. I do not think so, and let me make this observation,
that if anything done is being permitted to work out to the kind of
result that is suggested by your question, then I say that administratively that can be taken care of.
Senator COUZENS. These questions of the Senator from Utah suggests to me that I did not get an answer to a question that was propounded here the other day, whether a new industry had to get consent from N. R. A. to start tip?
Mr. WILLIAMS. It does not, except in a very few codes. There are
only two that I know of, the ice code and the cement, code. There is
a provision tinder those two codes under which new producing units
formed will get a kind of permission to come into the business. I
said there were a few of them-I remember those two. I do not
mean to deny that there were more than two.
Senator CouzENs. If those provisions were out of the codes and
anybody with capital desired to enter a business, he could do so and
there would be no monopoly as suggested by the Senator from Utah.
Mr. WILLIAMS. NO.

Senator CouzENs. So that in effect that had to be eliminated so
that new blood and new industry might start up without any curbing
upon the part of the N. R. A. insofar as minimum provisions of the
codes were provided for.
Mr. WILLIAMS. In the abstract, especially, that kind of a provision
on its face tends to support monopolyim the group that are already
in the business. So much in the abstract, but let me add this-when
you carry a lot of these things from the abstract to their practical
application, you fid an entirely different situation, and again the
question reverts to what you are trying to serve. If you have got
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an overbuilt, industry in which every unit is impoverished to the
point where nobody can pay wages and observe hours, and your
prime object, is to get wages up and hours observed, they may orient
your position to the service of a new thing, those social values, even
at the expense of dallying with a thing for the time being that prima
face in tie abstract sounds like the encouragement of monopoly.
I am not appearing for or against that particular provision, but I
an suggesting that all of these abstractions have got to be related to
the specific situation to be served in the industry affected, and when
we car,*y ourselves there, we administrators have'to orient our position
sometimes and appear to approve of something tlt
theoretically in
the abstract we do not believe in, in order that we may carry out the
commission given us to serve certain social ends under this act.
Senator COUZENS. Let me give you the hypothetical case I have
in mind. It is stated that a number of industries-one I have in
mind which I will not mention because it.
might cause an unnecessary
criticism-are very backward in their development. They have a lot
of antique and out-of-date equipment and they are carrying a lot of
obsolescence on their books, and a group of us, for example, determine
that society should not carry that burden of paving a return upon
these antiquated machines and these antiquated plants, and these
obsolescences, and we determine to go into a business which is in
competition with this antiquated industry, and we are perfectly willing
to maintain minimums which we are discussing, the wages and the
hours and all the other socially desirable attainments and yet we are
prohibited from doing so and giving to society the benefit of our
capital and our i itiative a .d ou' ing,,inuity because some ,overnmental agency determines that we should not. Is that justified?
Mr. WILLIAMS. Answering that in the abstract, as stated, I do not
think it can be justified. Let me go one step further. If the Congress of the United States under those circumstances and Hs directed
to that specific industry, says to the administrators of N. R. A. that
in spite of that fact, "You have got, to bring it a)out that wages will
be paid nd hours will 1)eobser ccl in that industry'", and that in
spite of the violation of this principle which you and[ 1 are standing
for in the abstract in that territory, then from an administrative
point of view we are cut oftfrom entertaining the abstraction and
have to pursue the practicality of the situation.
That is tie reason I have said so frequently that what we need, tile
folks that sit in the kind of chair that 1 have been sitting in recently,
is your election, the election on the part of the Congress as to which
of that pair of conflicting ends they desire to have served. We
won't have any trouble administratively. But once. Congress spelks
clearly as to what it wants to do on these cross-roads positions, we
will know. But we do have a great deal of trouble, and as long ats
you have not told us what to do, our minds go down the one channel
and then down the other.
Senator COuZENS. We are trying to get your advice. I am trying
to get your advice as to whether you justify the obtaining from a
governmental agency of permission to enter business.
Mr. WILLIAMS. I think it is a rotten principle. That is what I
think about it, but I am still saving the point that if you tell usSenator CouzENs. (interrupting). Do not put on too many
qualifications.
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Mr. WILLIAMS. Senator, I am trying to be just as frank as an openfaced watch, but I am trying to give you the whole picture.
Senator CouZENS. Some of the newspaper men have said that it is
difficult to get an answer of you because you put in so many qualifications of this kind and that.
The CHAIRMAN. They can write that as an answer, that it is a
rotten proposition. [Laughter.]
Senator KINa. Then you did not approve of the arresting of that
poor chap, I think in New Jersey because on his farm or on his place
he wanted a little ice for his family and the preservation of some of
his products and he built an ice plant and he was arrested. You do
not approve of that?
Mr. WILLIAMS. I do not know the specific case, but I do not like

governmental control of the question whether or not an American
citizen shall go into one line of business or into another.
Senator KING. I would like before we adjourn, to put into the
record this situation. I asked Mr. Richberg to give me some of the
letters which have been sent out under the Government frank. I
received one reading as follows. It was addressed on February 21
this year to-I will leave the name blank-and the letter reads:
GENTLEMEN: The code finance committee, a duly authorized agent of the
code authorities for the scrap iron, nonferrous scrap metals and waste materials trade, reports that you have not paid your equitable contribution to the
cost of code administration. Under the provisions of the code, payment of an
equitable share of this cost is mandatory. An examination of our records indicates that the code finance committee has complied fully with the requirements
of the several administrative orders relating to the collection of contributions.
Most of the members of your industry have already complied in this respect
and it is only fair that the remainder should similarly contribute. You must
realize that iii the absence of financial support the code authorities cannot function efficiently and, by the same token, any expenditure of time on the collection
of contributions hampers tioir administration of the other provisions of the code.
Only those members of the industry who do contribute are entitled to use
N. R. A. insignia, to bid on Government contracts, or to participate in code
authority activities. Continued failure to cooperate ivill result in the loss of these
privileges with attendant publicity, and the Administration is prepared, if necessary, to authorize and assist the code authorities in the institution of civil proecedings to collect the amount due.
It is our belief that you desire to cooperate, and, therefore, we are withholding
action for the time being in order that vol may have an opportunity to communicate with the Code Finance Committee for 'the Scrap Iron, Nomferrous Scrap
Metals and Waste Materials Trade, 1175 Broadway, New York City, and adju st
this matter.
Very trily yours,
"

COsmm'rAxm'x DivisIoN,

By' W. AI. CALVIN,

Senator BLACK. Mr. Chairman, before you adjourn, I would like
to ask about a prospective witness. Mr. Williams, how many meumbers of the N. R. A. board are there? Five?
M[r. IVILLIAMS. There are seven members of the board. There are
five members appointed directly as members. Then there are named
a legal adviser and an economic adviser who are then characterized
also as ex-officio members of the board.
Senator BLACK. Is there one member of that board who is charged
peculiarly with the responsibility or who has assumed the responsibility to some extent of trying to look out for the consumers' interest?
Mr. WILLIAMS. There is a man on the board who prior to his
naming to the board was chairman of the Advisory ,Council and a
member of the Consumers Advisory Board, Dr. Walton Hamilton.
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Senator BLACK. Has his name been given as a prospective witness,
may I ask?
the CHAIRMAN. The committee that was suggested on the procedure to save time had only fixed about six names, I think in the
beginning, but that is only the beginning of the work. Dr. Hamilton's
name will be put on, and if it is desired to hear him, he can be called.
Senator BLACK. I would like to have Dr. Hamilton here.
Senator KING. May I say to the Senator that I have statements
made by 6 or 7 of the Consumers Council, if that is the proper name,
which were made at the price hearings on January 9, 1935. I would
be very glad to let the Senator read the statements. I am going to
have them put in the record before we conclude our work here.
The CHAIRMAN. Are there any other witnesses? Have we finished
with Mr. Williams for the present? I believe we are all very anxious
to proceed as rapidly as possible.
Senator KING. I have a few more questions to ask Mr. Williams.
The CHAIRMAN. You will please be here in the morning, Mr.
Williams, and we will be through with you as quickly as possible
and I hope, Mr. Hillman, that you can be here in the mormng, and
that we can finish with you, and that Wednesday morning we can
then take Mr. Darrow.
Mr. WILLIAMS. I hope that I may be permitted to put into the
record a few statements that I started to put in the other day.
The CHAIRMAN. You may do that.

The committee recesses now until 10 o'clock tomorrow morning.
(Whereupon, at 12 o'clock noon, the committee adjourned until
Tuesday morning, Mar. 19, 1935, at 10 o'clock).

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
TUESDAY, MARCH 19, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. 0.
The coinittee met at 10:05 a. m., in the Finance Committee
room, Senate Office Building, Senator Pat Harrison (chairman)
presiding.
Present: Senators Harrison (chairman), King, Barkley, Costigan,
Clark, Lonergan, Black, Gerry, Guffey, Couzens, Keyes, La Follette,
Metcalf, and Hastings.
Also present: Mr. Donald R. Richberg, Executive Director
National Emergency Council; Mr. Blackwell Smith, acting general
Counsel, N. R. A.; Mr. Leon Henderson, economic advisor, N. R. A.
The CHAIRMAN. The committee will come to order. Senator
King, do you wish to proceed in further questioning of Mr. Williams?
Senator KING. Before proceeding with the examination further I
call attention and want to put into the record a part of an article by
Mark Sullivan appearing in yesterday morning's paper, and I want
to read a few sentences from it.
Attention is called in this article to the attempt to indict some men
in New Jersey, as I recall. (Reading:]
To understand the significant episode here told, it is necessary to understand,
first, one of the little known but far-reaching practices of N. R. A.
Under section 7(b) of the N. R. A. statute, employers and workers in any
industry, in any part of the country, are permitted to get together and fix wages
for the local region covered. The wages thus fixed and the agreement thus made
is then sent on to Washington and submitted to the President of the United
States. The President signs, and the agreement then becomes, as General
Johnson used to put it, "the law of the land." Thereafter every employer in
that industry in that region covered must pay the fixed rate or be subject to
prosecution in the criminal courts.
Not merely those employers who took part in the agreement, but every one in
the industry. And not merely those employees who took part, but all employees
in the industry. It is a sheer case of compulsion of a whole group by part of
the group-part of a group writing a so-called "law" under which others in the
grup may be haled before the criminal courts. A simple agreement between
two groups of private citizens becomes a "law."
If the reader thinks this is extraordinary extension of the criminal law, the
answer is "yes", it is very extraordinary. But it exists. As this tale will relate, a
group of 24 men com
Ing a grand Jury in Long Island, N. Y., thought It a little
too extraordinary to bright.
In New York tity and part of Long Island, some, though not all employers who
are members of the mason contractors' division of the construction industry got
together with some, though not all, workers in that industry. The two group.
agreed on a wage-rate together with other conditions of employment. The wagerate was fixed at $1.50 an hour for regular hours and $3 an hour for overtime, or
for work done on Saturdays, Sundays, or holidays.
119782-35--PT 2-7
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This agreement was submitted to N. R. A. for approval. N. R. A. approved
and sent it to President Roosevelt for signature. The President signed it and on
August 4 last it became law. Any one who violated it was now liable to punishment for crime.
An employer in Long Island did violate it. He hired some bricklayers at a rate
of pay satisfactory to them, but below the $1.60 an hour fixed in the code agreement. Promptly lie was summoned before the grand jury. The local assistant
district attorney presented the complaints. The local N. R. A. code authority,
Mr. John A. Mulligan showed the grand jury a certified copy of the code agreement. Both the employer and the bricklayers freely admitted the underpayment.
There Iwas no denial by any one. It was a water tight case, completely proved.
But the grand jury didnot indict.
I will put the rest of the article in the record.
(The balance of the article is as follows:)
This refusal of the grand jury to indict, and similar refusals by other grand
inries in other N. R.A. attempted prosecutions in other parts of the country, is a
mqt significant sign. It means death to N. R. A., even more certainly than
decisions adverse to N. R. A. handed down by courts. If grand juries refuse
to indict, N. R. A. is doomed more surely than national l)rohibition was doomed
when grand juries refused to indict, and petit juries to convict, in cases involving
prohibition. Prohibition was imbedded in the Constitution and N. R. A. is
only a statute,.
PLAIN

DEFIANCE OF FACTS

In the present case, the grand jury refused to indict ini
plain defiance of the
facts. They refused, undoubtedly, because they do not believe In the law. They
may have been moved to their disapproval of the law by one or all of several
considerations.
They may have regarded the law as fundamentally preposterous, the idea,
basis in N. ft. A., that two or three or more private citizens can get together and
write a so-called "law" under which another citizen can be haled into criminal
court. (Incidentally, this grand jury may have been moved in part by thinking
that the rate of pay for bricklayers, $1.50 an hour and $3 an hour for overtime, is
so high as to be contrary to public interest. Many persons think this, including
some enlightened labor leaders. Many persons are convinced that the construction industry cannot get under way, and business recovery cannot conic, until
the cost of labor in building is reduced to some reasonable relation to wages
generally.)
SEES FANTASTIC ASPECT IN LAW

The grand jury in this case may have thought the law is fantastic in a particular
respect. I know it strikes me as fantastic, the idea of men at some point hundreds
or thousands of miles away from Washington making a local wage agreement and
then sending the agreement to Washington for approval by the President. Copies
of these "regional labor agreements", or announcements of them in the form of
N. R. A. publicity "hand-outs", conic to my desk daily. One this morning is
about an agreement made at the little town of Beatrice, Nebr., for employers and
workers inthe painting and paper-hanging trade in Gage County. Another on
my desk is an agreement "between employers and employees in the electrical
contractors industry in the region of Allegheny and part of Westmoreland
Counties, Pa." The region covered is described in language suggesting how
narrowly local these agreements are:
"Allegheny County, Pa., and that portion of Westmoreland County, Pa.,
bouided by * * * a straightt line drawn from the cast corporate limits of
Garver's Ferry, Pa., to the east corporate limits of Export, Pa.", etc.
This funneling of so many local matters to Washington and on to the President's desk is itself grotesque and contrary to common sense. Among other
things, it makes the President's signature a joke and essentially a sham. Everybody knows the President cannot read these agreements, nor do more than hurriedly dash off his signature on the dotted line, Certainly that the President
cannot read some things that he signs raises doubt about his reading more
important things.
HnELD SIGN OF FATE OF N. R. A.

But the principal significance of the refusal of grand juries to indict lies in the
sign it Is of the fate of N. R. A.
The case here described does not tell the whole story of this part of N. R. A.
Under the same section of the statute, if local employers and workers do not
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agree on a wage rate, the President himself, on his own initiative, "is authorized
to prescribe minimum rates of pay and othdr conditions of employment." The
discretion involved In "other conditions of employment" gives the President
power to fix the wages of every person in the Uniied States, and to fix a different
rate at his discretion in every town, county, or other small community. If the
President exercises such power, anyone thereafter paying a different wage is
subject to criminal prosecution.
Plainly, Mr. Roosevelt and General Johnson, when they started N. R. A., bit
off a large mouthful. They seem now in need of that device which historians of
high-life banquets in ancient Rome called a "vomitarium."
We are about to
learn, I suspect, that the aggregate common sense of all the grand juries in the
A.
country is more powerful than the whole of N. R.
STATEMENT

OF S. CLAY WILLIAMS-Resumed

Senator KING. Are you familiar with the case referred to the
excerpt I have read from the article which has been put into the
record?
Mr. WILLIAMS. I am not familiar with that, specific case.
Senator KING. There are many cases of this character, are there
not?
Mr. WILLIAMS. Quite a few of that general character.
Senator KING. Where a group of individuals of an industry get
together, formnulated a code, had it approved, and then prosecuted
or attempted to prosecute persons who had violated the provisions
of that code?

Mr. WILLrAMS. That is right. It comes up on two legs. First,
it involves the power of imposition of a code upon a minority that do
not in the first instance agree thereto. And second, there is another
pimse of it, if you will let me finish Senator, where some having
agreed, do not'live up to the agreement, So it presents the two
phases.
Senator KING. Is it not a fact that in many stances in these
codes, not only those who subscribe to the code are a small ininority
of the entire industry throughout the United States?
Mr. WILLIAMS. We do not think so. We are supposed to require
before we approve a code, that there is a substantial majority
representation.
Senator KING. I would like to put into the record an editorial from
the Desert News of Salt Lake City, Utah, one of the leading newspIers of the West, appearing February 27, 1935, entitled, "'The
NR. A. Investigation."
It is a very severe criticism of it, its
operations and its tyrannous provisions.
(The editorial above referred to is as follows:)
Ten N. R. A. INVBSTIoATI N
The "blue eagle" was a most formidable bird not so many months ago. For
a while, under the vigorous tutelgo of the militaristic Hugh S. Johnson, the blue
descendant of the King of the Crags bid fair to outrival all hip forbears in flying
and screaming.
But long before Mr. Johnson ceased to be the official trainer of the "blue eagle",
and commenced to write the obituary of the bird, there were pronounced rumblin gs of discontent, in many sections of the country, regarding some of the strange
and rather ruthless antics of the bird.
Under the sanction of the N. R, A. numerous voluminous codes were drafted,
Interpreted and enforced by groups of men who had neither legislative, judicial,
or governmental executive ability. To a large extent those quasilegislative groups
were3 composed of representatives of "big business."
Naturally enough, these
men were interested primarily in building up their own enterprises. 'As a result
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they sometimes wrote into the codes regulations that struggling beginners in
various industries could not comply with and still survive. Moreover rigi4
restrictions upon the commencement and enlargement of enterprises were Iormu°
lated and enforced.
It is claimed that the enforcement of these codes has resulted in real hardship
to small business men. In some instances these struggling beginners, unable to
comply with stringent code requirements were forced out of business.
These little industrialists commenced to complain. Coincident with their
complaints, came pronounced lamentations from the consumer.

He discovered

that his lot was being made intolerable by the sudden arbitrary raising of price.
In some instances food prices rose over a hundred percent in less than a year.
As a concrete example of the injustice and hardship wrought by the monopolistic license taken from the N. R. A. the local consumer is now compelled to pay
40 cents a pound for butter, made from butterfat for which the farmer is paid

no more than he received when butter sold to the retailer for 25 cents a pound.

Oranges, which are hauled directly from the orchards to retailers in trucks,

without being subjected to monopolistic price fixing, sell today for about the
same price they commanded a year ago.

The tendence of some of the codes to foster monopolies and arbitrary price

fixing has for months engaged the attention of the justice-loving Senator William

E. Borah, who has inveighed against this economic oppression with all the power
of his great eloquence.

Now a senatorial committee has been appointed to conduct a systematic
investigation into all phases of the N. R. A. It is reassuring to know that
Senator Borah is a member of the committee. His well-known inquisitorial.
powers insure a searching examination of the methods pursued under the various
codes. Every lover of fair play in business and industry will indulge in the sincere hope that the committee will spare no pains in finding the facts and in seeking
to rectify them.
Senator KING. You stated yesterday, Mr. Williams, in reply to a

question by Senator Couzens that you thought it was a rotten principle to give the Government the authority to prevent a man from
going into business?
Mr. WILLIAMS. I did.
Senator KING. And is it not a rotten principle to prosecute persons
as this mason or this builder was prosecuted m Long Island?
Mr. WILLIAMS. I could not say so under the differing circumstances
there. It is a question of whether or not we are going to adopt and
stand to a certain theory and plan for furthering certain ends, or
whether we are not, and if wo are going to stand on that, then we want
to be fair and require full compliance all around by everybody.
Senator KING. In intrastate as well as interstate?
Mr. WILLIAMS. That leads into other territory. I do not answer as
readily, Senator King on that as I do in that territory. Frankly, in
my way of thinking, there is a great deal of differences between a code
which applies to the great national industries, one competitive with
others all over the country, and where particularly the letting of a few,
no Inatter where they are, go free from observance of restrictions of
requirements, might damage the whole national set-up, as against the
nore localized industries where the question of what one pays, for
instance, or what hours one works, has so much less of relationship to
competitors.
For instance, I do not think it makes much difference whether the
employees in a hotel in Tulsa, Okla., are on the same basis as they are
in Bangor, Maine, or not. I do not know of any reason why there
should be any disturbance of the competitive situation between those
two things.
Senator KING. Do you not recognize that a little hotel down in
Tulsa is intrastate instead of interstate?
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Mr. WILLIAMS. In my thinkings; yes. I have testified against some
of the theories ofSenator KING (interposing). Mr. Richberg?
Mr. WILLIAMS. I do not want to say that. But as against some of
the theories which are understood otherwise.
Senator KING. What is your opinion to giving this same agency, the
code authority, the authority to tell those already in business how
much they may produce, or limiting for example, the number of hours
they may operate their machinery?
Mr. WILLIAMS. I think that principle taken in the abstract is not
a principle sound enough to commend itself to democratic thinkers.
On the other hand, I do think that in certain special situations, where
there are particular ends to be served out of certain special conditions
that obtain, that it may be justifiable to violate what in the abstract
is an unsound principle but as carried to the particular case, may have
in it the possibility of good through violation.
Senator KING. YOU believe still, do you not, that the principle of
the minority having some protection in our democratic or in our
allegedly democratic form of Government, has merit?
Mr. WILLIAMS. I do. I believe in the minorities having protection,
down to the point of single individuals having protection.
Senator KING. How many codes include limitations iu the machinehours
or other similar devices, such as allocation of market, and
w1aich have definite restrictions on output?
Mr. WILLIAMS. I cannot give you the total number. Over 100.
The provisions of very few of them are effective-Senator KING (interposing). On what principle did the N. R. A.
determine whether a given industry was to be given this privilege of
restriction of output and competitionS
Mr. WILLIAMS. I was not working in the N. R. A. at that time, but
if I may speak of the general knowledge I had of the situation as an
outsider at that time, I would say that they recognized the necessity
of those things by way of serving these common ends of better wages,
shorter hours, distribution of employment, increase of purchasing
power, recognizing along with that, special conditions in the industries
that made it necessary to do that kind of thing in order that we
might serve those purposes I described.
Senator KING, Is it not a fact that generally the question was decided not on economic merits of the case, but rather on the power of
the industry or on the strength of certain industries' protest, that they
would not accept a code without such a provision?
Mr. WILLIAMS. No; I think that is not correct, Senator. I do not
mean to say that industries were not urging those conditions as the
reasons why they should have those provisions, but I do not think the
power of the industry had anything to do with it.
I do think this is true, that the size of an industry and the number
of employees that would be benefited by working out some plan under
which there would be more people employed and a greater purchasing
power through wages, was considered by the N. R. A., but that is
apart from the question of the power of industry, and rather more on
the basis of the size of the industry attested by its capacity to employ
and pay wages.
Senator KING. Is it not a fact that the demands for such restriction
in the majority of cases came from the large units throughout the
country?

262

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Mr. WILLIAMS. I do not think that is true, to the exclusion of the
small. Of course when you get any group together representing an
industry, you will have both large and small in the groups. That is
the normal thing.
Senator KING. It was the large industries as a rule that promoted
the codes? By that I mean that took the initiative in formulating
the codes?
Mr. WILLIAMS. I think this is true, Senator King, that taking the
business set-up in this country as it existed at the adoption of the
N. I. R. A., with its regulation of trade associations as a nucleus of the
representation of industries from which to move, it was probably true
that the more active, whether the larger or the smaller, the more
active units in business were apt to be found in the trade associations
than those who were less active or less enthusiastic along certain lines
and who were not in there, but
Senator KING (interposing). The type of those large associations,
such as the Steel Institute?
Mr. WILLIAMS. That was one, but it is a unique institution as
tested by trade associations generally. It serves a great many purposes that the ordinary trade association does not have as a part of
its field of service.
Senator KING. Have not those provisions to which I have just
called your attention had the effect either of increasing prices or
maintaining them at a higher level?
Mr. WILLIAMS. I do not think they have, Senator King.
Senator KING. To the disadvantage of the public who had to buy?
Mr. WILLIAMS. I do not think those provisions have. I want to
couple that with this statement, that of necessity any provision which
requires the payment of higher wages and the working of shorter
hours and the elimination of cheap child labor, necessarily it will
increase the labor costs of the product thus forcing the cost and there.
fore the price of the product upward, but narrowing it to the particular
type of provisions that you are speaking to, I think the answer as to
whether or not those provisions substantially raised the price level is,
no.

Senator KING. During the past 22 months there have appeared

frequently in the papers, as 1 have observed, statements that the
N. R, A. had declared the existence of an emergency in this or that
industry, and it ordered a limitation of machine hours or other modifications of the code for the period of the emergency. Is that not
true?
Mr. WILLIAMS. That is true.
Senator KING. Is it not a fact that in some instances the industry
involved was merely experiencing a sort of a seasonal decline or
seasonal interruptions in continuity of the flow of its activities?
Mr. WILLIAMS. Without denying that there were seasonal declines, I do not think that those applications of the emergency principle were made in an) case where it could be determined that the
condition at which the N. R. A. was looking was wholly accounted
for by a seasonal decline, but as to denying that, let me go forward
and say one other thing.
Froin the point of view of the administrators of N. R. A. with a,
prime object before us of sustaining employment and sustaining purchasing power, it would Iifake very little difference from those angles
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whether a decline in proportions calculated to prove disastrous to
employment and wages came through a commonly termed emergency,
or through only a seasonal decline, because you would have the
people thrown out of employment and their wages reduced, just as
effectively by one as the other, but let me conclude with the statement that I do not think any adjudication of that kind was made
upon the basis of what could be detected to be a seasonal decline.
Senator KING. Would you regard it as fair and a proper exercise
of the tremendous authority which is claimed by the N. R. A., to
announce an emergency at the request of A, B, and C organizations,
or units when B and 2 did not want it?
Mr. WILLIAMS. You have established a majority of three against
two.
Senator KING. Well, A, B, C, D, X, Y, Z, and a dozen others?
Mr. WILLIAMS. I would not regard it as fair to announce any
emergency upon the appeal of any small group in any industry, except as that appeal might be based on conditions which in themselves
warranted, and for our purposes allowed or compelled the declaration
A (,f the emergency.
The second section of the answer is that if a minority were asking
for a declaration of emergency and a majority were actively opposing
it, instead of standing mute before it and therefore leaving the basis
of assumption that they were agreeing, I do not think the emergency
should be declared.
Senator KING. Would the minority be determined by the number
of individuals or units or by the strength of the units themselves?
Mr. WILLIAMS. It would be determined upon the combination of
the numbers and the volume of output.
Senator KING. Has that always been the rule?
Mr. WILLIAMS. So far as I know it has always been the rule.
Senator HASTINGS. Well Senator King, I was wondering if this is
not true. I got the distinct impression that that declaration of
emergency was assumed to be necessary in order to make the action
legal. Is that not true?
Mr. WILLIAMS. The declaration of emergency follows the policy
laid down in office memorandum no. 228 in which there was the
announcement that these things referred to as price-fixing provisions
should not be approved except in case of emergency; therefore, the
declaration of an emergency as a preliminary step to making the
application became pertinent.
Senator HASTINGS. I remember distinctly that when they undertook to enforce upon the independent distributors of hard coal in my
State, they first had a meeting and a hearing, and they always
declared that an emergency existed. The emergency from my point
of view was with the consumer who wanted to get his coal as cheaply
as he could, but it was an emergency instead of meeting that situation, it increased the price $1.85, and that is why I drew the conclusion that there must be something back of it, the legal assumption
that it was necessary to declare an emergency before you could legally
act upon this. That is where I got my impression.
Mr. WILLIAus. Let us point to three schools of legal thought that
I know of, and I do not pretend to know of all the schools of legal
thought in this territory, but there is one school of legal thoughtSenator KING (interposing). You mean in the N. R. A.?
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Mr. WILLIAMS. In and around and outside; all three -places.

Senator KING. The question propounded by the Senator, as I
understood it, related merely to certain action taken by the N. R. A.
and what they considered or construed, rather than what these
nebulous schools outside might think.
Mr. WILLIAMS. All outside legal theories reflect themselves to
some extent upon the inside view of policy or legality and would
narrow right down to what Senator Hastings is talking about in terms
of an emergency in an industry from his point of view and the N. R. A.
point of view, and let me make this observation. While the emergency to the Senator was a question of price, the emergency from the
point of view of the N. R. A., and the only kind of emergency that
R. A. is interested in recognizing, is an emergency which threatens
a condition under which employment or wages, purchasing power,
will be injuriously affected. That is the type of emergency that
N. R. A. is looking for as a preliminary finding to declare one of these
emergencies.
Senator KING. But many of the deputy administrators and those
who exercised authority in the N. R. A. represent groups, did they
not? Groups of the manufacturers or employers?
Mr. WILLIAMS. I am not sure what you mean by "represent." If
direct representation, the answer is no they do not. If by that
you mean that they come out of a background of activity in a given
industry, that is frequently true.
Senator KING. Just as you stated yesterday, that there was a number who had come out or who had been drawn-which was the expression you used-from an industry, and after they had gotten their
codes, went back to the industries?
Mr. WILLIAMS. That has happened in some instances, but they go
back; those men that go back, go back to different industries. We
have a rule, for instance-I do not know Nhether it is promulgated in
these exact terms or not-but it is a rule that scrutinizes very carefully
the question of whether or not any man connected with N. H. A. can
go back to an industry that he has ever had anything to do with in
N. R. A. and have anything to do thereafter with the code matters
for a long time, similar to the old Treasury rule which kept a man
from going out of the Treasury and going back to private employment.
Senator KING. Getting back to the line of inquiry that I was
directing your attention to yesterday, may there not be a monopoly
of an industry as well as of a single concern?
Mr. WILLIAMS. There may be a monopoly of an industry.
Senator KING. As well as of a single concern, like the Aluminum
Co., for instance?
Mr. WILLIAMS. There is a little confusion in my mind as to what you
are including in "industry" as against "a single concern". Of course
a single concern's business is a monopoly to it but it is not a monopoly
ordinarily as tested by the whole volume of business.
Senator KING. It might be, depending upon the character of the
product.
Mr. WILLIAMS. If it were a monopoly, a single concern would be
the whole of the industry. That is where my confusion lies.
Senator KING. You might conceive of a monopoly of an industry as
well as of a single individual or unit?
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Mr. WILLIAMS, If the single unit were a complete monopoly, there
would not be any industry outside of that single unit.
Senator KING. It would constitute a monopoly?
Mr. WILLIAMS. It would be the monopoly; yes.
Senator KING. Do you think it possible for any single concern or a
small group of concerns engaged in private business to secure public
approval
for
price-fixing
Mr. WIr
LAMS.
I thin k provisions?
the answer is no, except as there might
be
shown the clearest kind of case of necessity for the price-fixing provision in order to serve values or purposes that, for the time being at
least, were being regarded as more important than the avoidance of an
unsound economic principle of price fixing?
Senator KING. Assuming the facts as stated in the previous question, would not such efforts be promptly classified as activities in
violation of the antitrust laws?
Mr. WILLIAMS. They would except as the antitrust laws might by
the provisions of the code, be suspended to the extent'of giving it
unity,
Senator KING. Is it not a fact, however, that the efforts of an
entire industry or such parts of the industry as were organized, are
now being directed toward asking approval for just such provisions
as*would be deemed antisocial if attempted by anybody else or by
very small groups.

Mr. WILLIAMS. I do not think that is the case.
Senator KING. Are you sure about that?
Mr. WILLIAMS. I have no information and no evidence that that

is the case. I think there is more and more from week to week and
acceptance on the part of industry of the idea that there is not going
to be in N. R. A. and there cannot be expected out of N. R. A. these
extreme things that some folks hoped at one time would come out of
N. R. A., but that N. R. A. is more and more simmering down and
going over to a proposition of attempting to serve a few fundamental
values without allowing improper values to accrue to anybody else
meanwhile on the other side, recognizing all the while the necessity
of serving some of the unfair trade-practice elimination territories,
while serving these other territories on the other side which impose
the burden,
Senator KING. It would follow, would it not, from the questions I
have just propounded and your answers, that from the standpoint of
society, and industrial monopoly is destructive and as antisocial as a
monopoly controlled by a single individual or by a small powerful
group?
Mr. WILLIAM°S. By "industrial monopoly", I am not sure what
you mean, Senator King.
Senator KING. A monopoly in industry.
Mr. WILLIAMS. In all of industry if I may ask, or in a given
industry?
Senator KING. Both. In a given industry, say for instance steel
or oil or sugar or brick or cement. Take cement as an illustration.
Or aluminum.
Mr. WILLIAMS. I huve a little trouble with the question for this
reasonSenator KINo (interposing). You know what an industrial monopoly is, do you not?
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Mr. WILLIAMS, An industrial monopoly in one or in a few or in
more than a few? Of course every industry is a monopoly in the
hands of the total group that are engaged in that industry.
Now, as under competition or for any other reason, one after another
falls out, it is still a monopoly in the hands of a fewer number, and if
everybody were driven out except one, it would be a monopoly in the
hands of that one concern, which is the only true definition of a
monopoly so far as I know.
Senator KING. The question is very simple.
Mr. WILLIAMS. I am trying to answer it and to saySenator, KING. An industrial monopoly, other than a monopoly
which was formed and controlled by an industry or a limited number,
is that not just as antisocial as if that monopoly were controlled by
one concern?
Mr. WILLIAMS. If you want to handle the word "monopoly" in
the way you say, every industry is a monopoly in the hands of the
group in that industry. But that is not my idea of monopoly.
Senator KING. You know that the farmers are not a monopoly; the
farmers who produce cotton down in the South, is that a monopoly?
Mr. WILLIAMS. It is a monopoly in the group that grow it, but
what I might say, Senator King, is that that is not my view of monopoly.
Senator HASTINGS. Will you describe it as an offensive monopoly?
That will make it clearer.
Mr. WILLIAMS. If I may make about a two-sentence stab at the
answer, I think I will give you the answer that will clear the territory.
If you mean by "industrial monopoly" the domination of a national
situation by industry, I am very vigorously opposed to that. I think
it is improper that any section of American life should be completely
dominated to the exclusion of the voices of others. That, for the
broad question.
When you come to monopoly of a given section of industry, that
is of one section of industry, clearing the definition and doing a little
more, of course the industry, any given industry, is wholly in the
hands of those who are engaged in that industry; but when you come
to bringing that down into one hand, one pair of hands, or a few sets
of hands, you are approaching my conception of monopoly, to which
again I say I am personally vigorously opposed, because I think it is
not in the public interest for monopolies of that definition to exist.
I do not say that without recognition of the fact that we have some
fundamental monopolies that are developed upon the patent laws of the
country, and I am not speaking of these monopolies established upon
the basis of patents. That is an entirely different build-up, but I
think it is definitely against the public interest to have monopolies
exist, and I call your attention to the fact that you know so much
better than I do-all of you gentlemen-that written into this bill
under which we worked, there is two or three times the inhibition
against the encouragement of monopolies, and one of the practices of
R. A. which it has tried to be most careful in is to avoid doing anything that tends to build monopoly or to impair or weaken or impose
upon or work unfairly with the small units in industry.
Senator KING. There will be a great deal of difference in opinion in
that. Is not the effect upon the consuming public just as serious
whether the monopoly is in the hands of a group as if it were in the
hands of an individual?
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Mr. WILLIAMS. No.
Senator KING. "You do not think so?
Mr. WILLIAMS. NO.
Senator KING. That is, as to the increase in prices,
Mr. WILLIAMS. If there are separate units operating independently
one of the other, that is all that all of business is.
Senator KING. But I mean so far as prices are concerned. The
effect of higher prices, the restriction of production, is just as injurious
to the public, whether the higher prices or restriction of production is
caused by a few units or by one, is it not?
Mr, WILLIAMS. As far as the N. R. A., the answer is yes.
Senator KING. That is wlat I am alluding to. It is more difficult
to get rid of an industrial monopoly when once established than to
stop a single concern that is monopolistic, is it not?
Mr. WILLIAMS. I cannot conceive of an industrial monopoly as
apart from a single concern in a monopolistic position except as you
may have two or three or four banded together as a group so that
they operate as one. If that is what you meanSenator KING (interposing). TLat is what I mean.
Mr. WILLIAMS. That is absolutely forbidden, as I understand,
under existing laws, and certainly N. R. A. has tried to avoid doing
anything, and I think has been 100 percent successful in its attempt
to avoid doing anything that would establish that kind of monopoly.
Senator BLACK. May I ask a question?
Senator KING. Yes, certainly.
Senator BLACK. You said, anything that tends to monopoly. The
more fact that people engaged in business meet togetlher tends to
monopoly?
Mr. WILLIAMS. I do not think it does.
Senator BLACK. It has always been recognized, has it not?
Mr. WILLIAMS. It has always been recognized that there is thereby
presented the possibility of things being done which could not be
done or agreed upon if they wore held apart, but whether or not it

oes forward

tie development of monopoly is a different tling. I

onot think cto more getting together in itself tends to monopoly.
Senator BLACK, You do not agree with this statement then:
People of the sane trade seldom meet together evei, for merriment and diver.
sion but the conversation ends in a conspiracy against the public or in some
contrivance to raise prices.
Mr. WILLIAMS. I do not think that is so, I do not know whom you
are reading from.
Senator BLACK. I will continue (reading):
It is impossible indeed to prevent such meetings by a law which either would be
neglected or would be consistent to liberty and justice, but though the law
cannot hinder people of the same trade from sometimes assembling together, it
ought to do nothing to facilitate such assembly much less to render them
necessary.
As a matter of fact, this law does not only encourage the meeting
together, but makes it necessary to, to obey' the code, does it not?
Mr. WILLIAMS. It does.
Senator BLACK. So that if those statements are founded on any
facts, the codes do tend toward monopoly, and price contrivances
do they not?
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Mr. WILLIAMS. I cannot accept those statements as representative
of what is indicated as to what necessarily happens, but I am agreeing
with you that by forcing the heads of the companies in an industry to
get together, you are developing an op ortunity for the doing of some
things, the opportunity for the doing of which would not be prevented
except by the people getting together.
Senator BLACK. May I ask you a question in that connection?
Do you believe it would have been possible for 49 businesses-I believe
it wat 49, if I understood Senator King correctly-on printing, where
it was exactly the same, unless there had been some meetings or understandings or agreements, express or implied.
Mr. WILLIJMS, Very easily possible, Senator Black.
Se.aator BLACK. How?
Mr. WILI.AMS. Under an open price posting, because if prices at
which various units are operating are posted, and a contract comes
along to bid on, all that anybody in the industry has to do is to look at
the list of the prices as posted, and he knows there is not any use to
bid above the low, because he will lose the business if he does, and
there is a great probability that they will all shoot at that low bid.
Senator BLACK. However, when they all put the same bid in, that
indicates that either by reason of posted prices, with an express or
tacit understanding in advance that the posted prices would prevail,
does it not lead you, as a sane and reasonable man, to believe that
there was some kind of express or tacit or implied understanding that
the posted price would be the one that would be accepted?
Mr. WILLIAMS. I do not think the tacit or implied or express agreement is an essential element of that situation at all, Senator Black,
I think it is as simple as a man trying to meet his competitor's price.
Senator BLACK. You do not think it was accidental that the bids
were the same, do you?
Mr. WILLIAMS. No; I think it traces directly to the figure that
represented the low price on the posted price list, the low price at
which somebody was willing to sell that article.
Senator BLACK. We agree that the bids which were exactly the
same for 49 companies were not accidental, do we not?
I Mr. WILLIAMS. Not accidental, because they had a relationship to
certain public information, public, at least, in the industry, as to what
somebody was willing to furnish that bill of goods at.
Senator BLACK. Th at is the way the steel companies, the oil companies, for years fixed the price of gasoline throughout the Nation,
is it not, by one of the big companies posting its price and the others
following?
Mr. WILLIAMS. I have never worked either in the steel or oil industries, or been particularly familiar with either one of them, but if I
may take you to a little wider territory, nearly all business is done
upon a basis of recognition of the price at which somebody is selling
something. There is not any use to try to do business too far above
the base at which some other fellow is trying to do it.
Senator BLACK. If that is true, Mr. Williams, the idea of a competitive business system is all antiqua*ed, is it not, and useless?
Mr. WILLIAMS. No; I do not think what we aie talking about has
any relationship at all to the question of potential or actual competition.
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Senator BLACK. Let us seevif it does not. Competition means,
does it not, that people are engaged in business, in selling something,
different units of one of them may be by reason of more efficiency
than another, or better ability, or something of that kind, who are
enabled to sell their goods cheaper than the others, and therefore
undersell. That is the idea of competition, is it not?
Mr. WILLIAMS. That is the idea of competition, not restricted in
an way by posted prices.
nator BLACK. Where is the competition, then, when you have
49 companies making one bid, and only 49 making it, and all of them
making the same bid? Is it true that we have reached such a stage
of perfection in this country that one company is as efficient as
another?
Mr. WILLIAMS. Let us break that answer down. That is the
proof that there was plenty of competition down to that low figure
at which the bids lay, because they all came down to that line.
Senator BLACK. How do you know that some of them did not
intend to sell lower than that before this leader posted his bid.
Mr. WILLIAMS. It is just as equally positive proof that there was
no competition below that line, so it proves itself both ways.
Senator BLACK. Is there any kind of business in the country, then,
where we have reached a stage where we still have any competition
left, where they do not follow the leader?
Mr. WILLIAMS. There was competition in that very situation.
Senator BLACK. These 49 were competing with each other?
Mr. WILLIAMS. They were competing with each other, assuredly,
down to that line, and as a matter of fact, every one of them down to
that line.
Senator BLACK. But when they reached there, they had to stop?
Mr. WILLIAMS, They were evidently not competing with each
other below that line because somebody would have dropped his price
below.
Senator BLACK. Why were they not competing below that line?
Mr. WILLIAMS. May I just finish that answer, and then answer
that other question?
Senator BLACK. I think you have finished it, but go ahead,
Mr. WILLIAMS. Everyone that put in that bid was at perfect
liberty to put in a lower bid.
Senator KING, He could not do it under the code, could he?
Mr. WIf,LIAMs. He could have posted any price that he wanted to.
I am talking of your regular provision in the codes and not to a specific
provision which may present a variation, but your standard provision
with respect to posted prices, Anybody can post any price he wants
to. And there is no control over the price that he posts, but there is
an inhibition against his selling below a posted price, So I say that
in your case of the 49 bidding exactly the same figure, it was open to
any one of them to bid below that.
Senator BLACK. You do think do you not, that in those 49, from
your experience in business, there must have been some difference in
efficiency and operation which would have justified one in bidding
lower than the other?
Mr. WILLIAMS, It would be miraculous if the cost of 49 nianufacturers in any given thing should fall on exactly the same figure.
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Senator BLACK. The fact does remain, whether you call it destruction of competition, or whether it is by agreement or not, that when
they all in one given industry paid a single price, that is an indication
that the public cannot get it for any less, even though one is more
efficient than the other?
Mr. WILLIAMS. The answer is yes.

Senator BLACK. That being true, to that extent competition is gone,
is it not, below that price?
A*. WILLIAMS. No; competition is not gone at all. The only
reason they cannot get it for less is that none of these free bidders,
each entirely able to do without restriction whatever he wants in
naming his price, has named the price. None of them has named the
lower price, and that is the reason the public cannot get it any cheaper
but potentially any one of them could have named any price ie wanted
to, below that,
Senator BLACK. Potentially, yes; but what we are interested in is
what happens to the consumer. It was not potential for the consumer
if they did not do it and would not do it.
Mr. W iLLIAMS. The consumer did not get the lower price if the
seller did not name the lower price.
Senator BLACK. And he did not get it because he could not get it?
Mr. WILLrAMS. The consumer could not get it because it was not
named, but the seller could have named it.
Senator BLACK. Suppose there had been no posting of prices and
they had been engaged in what we call and have generally understood
to be a competitive system, where each one bid what he thought he
ought to get, and there was no posted price, do you believe that all of
those bids would have been the same?
Mr. WILLIAMS. I do not believe they would have been the same,
nor do I believe that they would all have been as low as that.
Senator BLACK. Do you believe that some of them would have
been lower?
Mr. WILLIAMS. It is a possibility that some of them would have
been lower, but if you want me to testify to my belief, it is my belief
that they would not have been lower for the reason that my view is
that the posting of prices tends to bring your bids down instead of
building them up.
Senator BLACK. In other words, does that come within your definition of good trust instead of a bad trust?
Mr. WILLIAMS. I do not know anything about good trusts. I have
no classification for good trusts.
Senator BLACK. Do you think there is a good trust?
Mr. WILLIAMS. No; I do not.
Senator KING. What about the tobacco trust?
Mr. WILLIAMS. There is no tobacco trust.
Senator KING. The cigarette trust?
Mr. WILLIAMS. There is no cigarette trust.
Senator KING. What about-well, I will get to that a little later.
Senator BLACK. That being the case, may I ask you if it is true
that they can't get a level whether you think it is a right level or a
wrong level, below which there are no bids? That means that below
that there is no competition does it not?
Mr. WILLIAMS. No; for the reason that in every instance of the
taking of bids, there is a level below which there is no bid, but that is
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a long ways from saying that there is a level below which there could
not have been a bid, and the latter is that under which competition
goes by your picture and not the former.
Senator BLACK. Then I understand that you agree that in order to
have proper competition, it is your conception that it is necessary
that by some means of some measure, one company lets all of the
others know in advance what his price is that he is going to make,
so that if they decide to do so, they can follow?
Mr. WILLIAMS. No; I do not hold it is necessary to do that.
Senator BLACK. Then why do we have it?
Mr. WILLIAMS. We have it because, in the development of the
codes in certain industries, that kind of provision was put forward by
the members of the industry as a thing that they desired to have,
and they have reasons why they explained they wanted it in. They
were full of assurances that it would not be used along the lines that
you are talking about.
Senator BLACK, That is natural, is it not, that they would be full
of those assurances?
Mr. WILLIAfS. And there were definite reasons assigned supporting
those assurances.
Senator KING. Just to interrupt, if you do not mind. How is it
that the lumber interests, as soon as they got that code and posted
prices, raised their prices up over 40 percent and the public had to
pay for it? W"as that a mere coincidence or was it the result of a
combination in restraint of trade and buttressed by the supposed
belief in the efficacy of the codes to protect them from competition?
Mr. WILLJIAM. Ssenators, I have no defense to offer for the Lumber
Code. I think the Lumber Code provisions in that respect were
about as unfortunate a set of provisions as could have been worked
out.
Senator KING. And simply shows what may be done under the
codes, does it not?
Mr. WILLIAMS. It does; in a way. I got a great deal of pleasure
out of voting to suspend the price-fixing provisions in the Lumber
Code, but having criticizedSenator KIN;G (interrupting). I wish you had gone a whole lot further
with other codes, and you would have been entitled to more of the
gratitude of the public.
Mr. WILLIAMS. Let me put this sentence in the record. In a number of instances during my testimony here, I have spoken in a way that
may sound critical of a number of things that have been done in N. R.

A.Senator KING. I don't think so. Not many. [Laughter.]
Mr. WILLIAMS. J qbould like to put this in the record, that in doing
that I am not criticizing the men who handled or adopted or approved
or administered those provisions. I am speaking out of an atmosphere
that recognizes the fact that a great many things were put into codes
on an experimental basis. There were people who said they would
work and do good. There were people who doubted it, but who were
willing to try them for a while, and they were put in under the frank
admission that there was a great deal of question upon the advisability
of putting them in1 but under the experimental character of a great
deal of this work, it was all right to put them in and watch them a
whilo and see what they did, and eliminate them.
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I am trying to say that we mien who are now in the administeatiol, of

N. R. A. when we speak of abamonment or repudiation of somelparticular provision are only exercising tJat judgment with respect to the
record made by those provisions that we think those inen who put
them in in the first instance would havo exercised had they been here
and observed the results of the experiment they started.
I am trying to soy that there is no criticism intended, nor do I
think quy criticism would be j istified as aa'tinst the 1n1 who approved
and put in and administered a number of these things which were
frankly put in to cx perimxent with.
Senator BLACK.

lzOi Mr. Williams, returning, if we may, to the

subject we are discussig-you stated that because numlbers of the
members of the inidit'y asked tht thi ; be (one-1 have noticed that
several times you ha-ve defended the price-fixing; I will not say pricefixing, but the posting of prices, on the ground that a Jorge num 1er of

the industry wa,-ilted to do it. Y)ou believe in the theory, do you not,
that to a large extent self-adv!:nttago operates to bring about the
impelling motive on inen engaged in business.
Mr. WILLIAMS. If you mean that selfishness, and I ho)0 an int.Aiigent selfishness is the motive power of all business, my answer is yes.
Senator BLACX. Do you believe that it is in the interest of the
public-I am not talking now i)out the t)cople encaged in business-thrt it was in the interest of the public to have the laws governing

that business originally proposed by them, and to have only 1 man
from I spot in 1 State determine then whether those will be accepted
as the laws, whether those laws should be drawn as the Constitution
provided, having equal representation from each State in the Union?
Mr. WILLIAMs. There is no instance of the laws under which
business in any industry will be conducted being determined by the
people in the industry. It is true that suggestions and even formu1ated provisions as to how an end we are working to can best be worked
out was originated and expected to be originnated in the industry
group, because they know more about the usiness and are in the
best position to write a ticket, bringing it forward as a solution, and
as a means to accomplish the ends we are working forSenator BLACK (interrupting). Before you leave thatMr. WILLIAMS. May I answer your question, so thatSenator CLARK (interrupting). Before you got away from that-.,Senator HASTINOS (interrupting). Let him answer.
Senator BLACK. I have tried to let him answer.
Senator IASTINOS. I think the witness is still trying to answer.
Mr. WILLIAMS. It is necessarily a long answer.
Senator BLACK. All of them are.
Mr. WILLIAMS. I am sorry they have to be.
Senator BLACK. Yes. Put if i o Senator desires I will wait.
Mr. WILLIAMS. Thank you, Senator Black. What I was trying
to say is, that thc fact that an industry originates certain provisions
and proposes them, does not put them into effect.
Senator BLACK. My question did not indicate that.
Mr. WILLIAMS, The N. R. A. itself, the governmental arm in the
territory is armed with an authority to change or to approve or to
repudiate or to modify in any way.
Senator BLACK. My question indicated that. That is not the
answer at all, Mr. Williams. All right. Let me break the question
up now, so that it can be answered very briefly, I think. It is a fact,
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it is not, that these people representing the various groups of busi-

ness--we will take the Lumber Code, forinstance-do have the right,
and you have recognized it an( stated it several times, that they
suggested it and they (to have a right to promulgate or offer suggestions for rules which hnve the effect of laws en that indu~trxy if later
approved by N. It. A.?
Mr. WILLIAMS. Assuredly so.
Senator BLACK, All right. Now we have gotten that far. So
they had the effect of laws. WNhon that comes to the N. R. A., who
iij)u ves iU?
Mr. WILLIAMS. The N. R. A. organization has its regular staff

and channels of traffic through which it goes through that staff, in
whose hands aill of those provisions aire subjected to the most careful
scrutiny on the question of whether or not they are capable of and
appropriate for use as aiding in the accomplishment of the purposes
of this act.
Senator BLACK. The question was, Who approves it?
Mr. WILLIAMS. Finally the Administrator or the President or the
Administrator working under the President.
Senator BLACK. Under the President?
Mr. WILLIAMS. Under the President.
Under the present status
it is the Board working under the President instead of a single administrator.
Senator BLACK. And if we decided to adopt laws in the way that
the Constitution originally provided, thosn laws would be suggested
in Congress and passed not by the representatives of each State,
would they not, and then call for the approval of the President?
That is correct, is it not?
Mr. WILLIAMS. Yes.

Senator BLACK. So that what we are doing here in connection with
this is to permit the particular industry to initiate the laws and be
approved by the President, with the veto power, instead of having
Congress and the Senate, with an equal representation in each State,
initiate the laws and have them approved by the President?
Mr. WILLIAMS. I do not read history that way.
Senator BLACK. You did not understand that under the Constitu-

tion each State had two representatives in the Senate?
Mr. WILLIAMS, I understood that; yes.

I knew that much, no

matter how little else I knew.
Senator BLACK. You understood also that before a law went to the
President in the regular course, under theConstitution, it went through

both the Senate and the House?
Mr. WILLIAMS. It is a question which end you read this thing from.
I read it from the other end, from whikh it'reads this way. that the
Congress of the United States in the regular course that you describe,
originated a law, the N. I. R. A.
Senator BLACK. You say the Congress originated it? Are you
familiar with its history?
]Laughter.]
Mr. WILLIAMS. Without meaning to lead into the details of its
history, it eventuated from certain-Senator BLACK (interrupting). Have you read General Johnson's
articles in the Post?
119782-35-T 2--8
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Mr. WILLIAMS. I have read at least some of them. 1 am not sure
that I have read all of them, but if I may say it this way, to avoid a
controversy, out of certain facts and situations, it eventuated one
day that the Congress of the United States had adopted the N. I. R. A.,
under which a vast administrative authority was vested, under which
all these things that we are talking about are being done. Among the
contemplations of that act was this very thing that we are talking
about, that the industries should be invited through their proper
representatives to get together and corne out with suggestions as to
provisions which, in their thinking, would enable this administration
if those provisions were incorporated into codes, to go forward effectively to the accomplishment of the purposes which Congress had
declared desirable and attempted to set up machinery to effectuate.
So my answer is that, as tested by a proper legislative procedure,
I think it meets the test.
Senator BLACK. The fact still remains, in spite of all that, Mr.
Williams, that as both of us agreed a few minutes ago, that at the
present time under the code system, the laws are initiated by industry
which is interested in the profits of industry, and suggested to
N. R. A. and then approved by the President?
Mr. WILLIAMS. Thi form of code provisions ordinarily originate
with industry, although there are hundreds of provisions in'codes
that have been originated within the N. I. R. A. itself, and suggested
to industry for their adoption.
Senator BLACK. But none of them by Congress?
Mr. WILLIIAMS. None of them by Congress, for the reason that
Congress in the adoption of the N. 1. It. A.
Senator BLACK (interrupting). I did not ask you for the reason,
I am just trying to get the facts.
Mr. WILLIAMS. I can give you the reason if you do not shut me
off.
Senator BLACK. have yOU not objected very seriously to the
arbitrary freight rates that have boen set up by the Interstate Coimerceoommission, which have practically paralyzed certain industries in the South?
Mr. WILLIA s. For 30 years and more I have boon objecting to
that.
Senator BLAcK. Have you not also insisted that there should be a
regional representation, each section of this country should have a
representation on that Interstate Commerce Commission?
Mr. WILLIAMS. I have thought it was very appropriate that there
should be regional representation.
Senator BLACK. The reason you have that idea is that you think
that there are secti, ,I differences with reference to all commercial
regulations and rules and laws, and that each section should have
somebody to see that its particular industries are not stilled and
paralyzed by unfair regulations?
Mr. WILLIAMS. None of us like for somebody to be sitting nd
writing rules and regulations and laws for us to live under without
somebody being there present that knows something about the conditions with which we are affected.
Senator BLACK. Do you believe that the writers of the Constitutiou
were sound originally?
Mr. WILLIAMS. Yes; I do.
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You believe that?

Mr. WILLIAMS. Yes.
Senator BLACK. Then you believe that they were sound when in

an effort to see that no particular State had any injury done to it, it
was provided that with reference to the laws, they should be passed
by a body where each State had equal representation for each State?
Mr. WILLIAMS. I think they were right.
Senator BLACK. Do you believe that before the N. R. A. was
adopted, it should have had a provision in the law to give to your
State, the State of North Carolina, the State of Alabama, the State
of Mississippi, and the State of California, and all of the other States,
equal representation on any board that passed on the laws governing
tile life of those sections?
Mr. WILLIAMS. I do not go that far in my thinking, because N. R. A.
deals with a great many things that affect certain parts of the country
in which certain parts of the country have definite interest that no
other part has any interest in. For instance, automobile manufacturing is almost wholly in two or three States. I do not know any
reason why North Carolina should have a direct representative in a
situation dealing with that.
Senator BLACK, You do not figure that North Carolina has sufficient interest in automobiles to have-Mr. WILLIAMS (interrupting). The manufacture of automobiles.
Senator BLACK (continuing). To have anybody connected with
the laws governing the manufacture of automobiles?
Mr. WILLIAMS. I am not trying to exclude representation in the
making of laws with respect to anything.
Senator BLACK. These code authorities actually make the laws that
come right down to the vital every day points of American business,
do they not, and decide whether it shall be a success or a failure?
Mr.'WILLIAMS. When they become codes; that is, as to the approval
of the Administrator, in a great many respects they have the effect of
law.
Senator BLACK. After the approval of the administration, where
th.re is no equal representation of State and where there is no regional
representation of the industries of this country.
Mr. WILLIAMS. I have regarded the President of the United States
as the President of all of the United States,
Senator BLACK. That is correct. The Constitution makes him so
and gives him the right to veto all laws initiated and proposed in the
bodies where each State has an equal representation with every other
State. Do you think that the President ought to have the power because lie is the President of the entire country to determine the laws
for each State in this Union?
Mr. WILLIAMS. I do not think lie hns so done in this case. Congress
has determined the law and written the ticket upon which even the
President himself operates in this particular field.
Senator BLACK. But you were saying you considered the President
as representing all. I io too; to 'the extent that it is intended lie
should. But so far as these laws regulating the vital, everyday
business affairs of this country are concerned, they have been written
at the instance of industry, moved by the motive to get the biggest
profit possible and to sell at the highest price. Initiating thelaws
and then having them approved not by any representation from the
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various people in this country, but we will say, without mentioning
it as a matter of personality, in the beginning General Johnson, and
later on Mr. Ridihberg, an(l now as I understand 5 men who may
come from 5 different places and may come from the same place.

To that extent it is true, is it not, Mr. Williams, that those laws
affecting the vital, everyday business affairs of this country have
been made without representation of sections and without equal
represeptation of States.
Mr. WILLIAMS, No.
Senator BLACK. You deny that?
Mr. WILLIAMS. I do, for the reason
Senator BLACK. Let us take the Lumber Code. After the law is.
createdMr. WILLIA IS. Let me say-Senator BLACK (interrupting). I understand you say the law has,
been created. We admit theaw is created.
Mr. WILLIAMS. Congress put up the law, therefore it was not done
without the participation of the various interests of the various
sections of the country.
Senator BLACK. But we are talking now about tile actual law that
was initiated after that is being done. The Lumber Code was initiated
after tile law and after all of that had been passed.
Mr. WILLIAMS. It was.
Senator BLACK. And it was initiated by the lumber industry.
Mr. WILLIAMS. The form of provisions therein, I dare Say, came
forward from suggestions from the industry. I was not in N. R. A.
at that time, but I assume that was true.
Senator BLACK. It was then approved by General Johnson?
Mr. WILLIAMS.

It

was.

Senator BLACK. And was then approved by the President?
Mr, WILLIAMS. It was,
Senator BLAOC, The State of Alabama has a great interest in the
lumber business. I think we will admit that it has, both directly
and indirectly. I think probably the greatest income the State of
Alabama had in the year before last was from the lumber business.
Mr. WILLIAMS. Senator, maybe I can help you by saying 1 do not
think any more of the Lumber Code than you do, and 1 do not think
you think much of it.
Senator BLACK. You seem to think more of the system by which it
was created than I do. That was created by reason of the desire of'
the lumber people to get that through as a law, was it not?
Nir. WILLIAMS. That rel)resented their proposal as to what we
worked out with the purposes of this law that you gentlemen in
Congress had passed. [Laughter.)
Senator BLACK. I did not pass it.
Mr. WILLIAMS. I did not say that you did. I would like to change
the form of that answer. I mean that the Congress passed.
Senator BLr,ACK. Not only that, butMr. WILLAMmS (interrupting). Mr. Chairman, may I change that
answer to read: That the Congress had passed" instead of " that you
gentlemen of Congres passed"?
Senator BLACK. In order to make my position clear I declined to
offer a similar bill i)efoi'e that one was offered. In order to get my
position clear I will make that statement. The lumber code initiated
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there and approved by them-what representation did Alabama or
North Carolina have at that time, outside of the men engaged in the
particular lumber business-the few that might have been in it--with
reference to making that code and promulgating those laws?
Mr. WIIiAMS. I cannot say what representation any given State

had. As 1 say, I was not there. I do not know the list of those who
proposed that code, but it will be made available here under a question
that was asked the other day covering the people that proposed every
code; but let me say two things, Senator Black, if you will, with
respect to the lumber code.--Senator BLACK (interrupting). Yes.
Mr. WILLIAMS. To help clear some atmosphere.
Senator BLACK. Certainly.
Mr. WILLIAMS. In the broad outline, the proposal for a lumber

code came out of this situation. The business in lumber the year
before the code was asked for, was IS billion feet. The inventory at
the time that the code was asked for, lumber already manufactured
in this country, was 7%billion feet. That inventory was the key to
the thinking of some of the N. R. A. people on a good many questions,
because it presented the possibility under already paralyzed conditions
in the lumber industry negativing the possibility of giving much employment or paying much wage, with that big inventory amounting
to nearly one-half of a year's production being dumped on the market,
if it were not protected in some way.
Out of the facts of that suggestion came the suggestion to the N. I.
R. A. that the only way that you can have a chance to serve the
purposes of this act in the lumber industry is to (to something to keep
that seven and a half billion feet of lumber from being dumped on the
market at sacrifice prices. However rightly or wrongly, that argument had some weight, and these provisions that we are all so free to
critize today with respect to the Lumber Code, were put into that code
expeormentally to determine whether or not that prescription proposed
by the members of the industry would serve the purpose that we had
in min(, that the N. R. A. had in mind. I was not there then.
After watching it a year, the picture changed to this extent: Instead
of doing 18,000,000,000 feet of business, in the first year of the code, as
they did in the year before the code, the business dropped to 14,000,000,000 feet. Instead of having an inventory reduced from 7%billion
feet to a reasonable figure, the inventory had grown from 7, billion
feet to 8%billion feet.
Among other accompaniments of the application of the Lumber
Code was the fact, as I remember the figure, that some 4,300 small
manufacturing units, which had not theretofore been operating, came
into operation.
When we got that figure, working experimentally as we were, we
suspended the price provisions of the Lumber Code, as I think was the
proper course to have done.
Lot me say with respect to those figures, that I am speaking only
from memory as I have not seen them for a long time; they are approxi-

mately correct. I know they are approximately right, but I do not
guarantee the figures within a small margin.
Senator BLACK. Do you know how many of the small lumber
companies were put out of business who complained that they could

have sold their lumber if they were not required to sell it at a fixed
price?
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Mr. WILLIAMS. I

never got but one letter in my life that I could

not answer, and that was from a fellow just this side of you in Georgia,
who wrote me that letter and he wrote across the top of it in heavy
red pencil, and he said, "If you will answer this letter, you are the first
of six Government officials who will." That was what he said. He
said:
I am trying to live up to the Lumber Code, and that means that I cannot sell
my Ituober or offer my lumber below a certain price. I have got a lot of neighbors
who long ago have broken through the bars and are selling their lumber right by
my door. I have a yard full of lumber that is just rotting on me. It has been a
ear and I have not sold a stick. I want you to answer this question for me,
hall I continue to comply with the code and let my lumber rot,or shall I break the
code and sell it?

The second day after that, we suspended the price-fixing provisions
in the code, and I could answer his letter, but franldy, I could not
answer it until we did suspend it.
I am not defending those provisions in the Lumber Code. I am
trying to lay out here the reasons and the facts that were in that
situation, but I (fo not regard that as a successful N. It. A. operation.
Senator BLACK, May 1 say if you do not recognize it as a fact that
when business men get together in a code or anything else, they will
try to get an arrangement to fix the prices and keep them up and make
higher )rices?
Mr, V'AILLIAMS. I do not ogree that when business men got together
they will assume to do an illegal thing that they all know so well is
forbidden.
Senator KING. What about the Gary dinners? We had the Sherman antitrust laws then,
XMr. WILLIAMS. I was not in this sort of a game at that time,
Senator King. I do not know much about that. Senator Black, will
you let me say one other thing?
Senator BLACK. Yes.
Mr. WILLIAMS. I am not denying that wisen a bunch of young boys
with a few tenor voices in the group get together, somebody is not
apt to strike a barber-shop chord and say, "here we go." I know
that is so, but I do not think business men of this country generally
can be assumed to have been willing when they were called together
in the conferences with a view to working out codes to serve thp
valuable purposes of this act, to have been willing to go forward en
masse to (lo illegal things. here are exceptions to everything, but
I do not think that imputation can be laid at the feet of all the business men or the majority or many of the business men of this country.
Senator BLACK. That is anot iercase, then, where you disagree
with Adam Smith?
Mr. WILLIAMS. Adam Smith lived so long ago that I have trouble
in getting in tune with him on several points,
Senator BLACK. So do I; on many. You disagree with him in his
statement that the Government should never, under any circumstances, turn over the initiation oflthe laws to the men engaged in industry, and whenever they suggest anything, lie uses tIese words,
"They should be looked at with caution and suspicion."
You
deny that?
Mr. WILLIAMS. I agree with all of that, and say that the N, R. A.
has l(oked at all of those provisions with extreme caution and much
suspicion in some instances.
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Senator BLACK. Even in the Lumber Code?
Mr. WILLIAMS. I may say that I do not think that the business
men generally took advantage of that situation. There is the possi-

bility of it, though.
Senator BLACK. That being true, do you still believe that the best
way to have those, laws scrutinized is by having somebody appointed
in the N. R. A. in one spot in one State, with one viewpoint of the
industry, or to have those suggestions scrutinized carefully by elected
representatives of all of the people, including the consumers, before
laws are adopted at their suggestion? Which do you prefer?
Mr. WILLIAMS, Your question includes the reason why I am glad
this thing is over here, because I think it is a thing that I think ought
to be determined in the Congress, where the representatives of all of
the people are.
Senator BLACK. Do you prefer, as a business man, to have your
regulations for your business fixed by a representative in the N. It. A.
or fixed by the'Members of the Congress and Senite?
Mr. WILLIAMS. I prefer to live under a government of law as
against a government of an individual, if that be the answer.
Senator BLACK, I think that is it.
Mi. WILLIANS. I have waived a lot of preference in these latter
days in trying to do my part in certain things declared and believed
to be in the public interest. I save that much out of that answer.
Senator B,ACK. If you get a government of laws instead of proclamations or ukases of individuals with reference to those regulations, Congress itself, with the veto power in the President, would fix
the laws governing the business of this country so far as it has constitutional authority, would it not?
Mr. WILLIAMzS. It would fix
it s,far as it has constitutional author-

ity so to do.

Senator BLACK. That is what I said.
Mr. WILUIAMS. And so far as it is practicablh so to do, but most of

us who contemplate this sort of situation recognize two things, that
while all of these things that you are talking about as to the propriety
of the Congress as the representative of all of the people enacting the
legislation is entirely 0. K. and ought to be the way it should be (lone,
nevertheless, speaking from the administrative point of view and from
the point of vlew of the general good there are in the administrative
problems a good many things for which to serve the ends sought, in
the best way, it is absolutely necessary that some administrative discretion be reserved in somebody to avoid getting into a legislative
rigidity that makes you run through situations that are injurious, and
you lknow they are injurious and are not serving the common good, but
because of legislative rigidity accomplished through the legislative
body that tried to speak intoo much detail, you have got to go
through, whether you will or not, and oven when you know you are
going to get hurt in going through, so that while subscribing to the
general rule that you are talking about, that all of the authority rests
here and should rest hereSenator BILACK (interrupting). And if the prices should be
fixed-Mr. WILLIAAS (continuing). There is a limit beyond which
legislation cannot go without so fixing and freezing everything and
without nullifying time benefits of a lot of things that are attempted.
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Senator BLACK. If any price-fixing is going to be done, it should be
done by the Congress or by the Congress representing the consumers,
andMr. WILLIAMS (interrupting). I do not think it ought to be done
by anybody.
Senator BLACK. If there is to be permission to post prices which
are to be followed and which are actually practically followed by
others, and that is to be done, should that be (lone by Congress where
the consumers have representation, or not?
Mr. WILLIAMS. I should be perfectly content to see that Congress
do it, if I may use that to illustrate what I was talking about a minute
ago.
I do not think the Congress has any opportunity, for lack of time
if for no other reason, to make the detailed study of conditions in a
given industry where it is claimed that the posting of prices will serve
Valuable purposes in line with the declared purposes of this act, and
come to a correct determination thereof.
Senator BLACK. Do you not think that Congress could do it as well
as General Johnson or Mr. Richberg.--either one?
Mr. WILLIAMS. No, I do not think, if I may say that without-Senator BLACK (interrupting). That may be true. [Laughter.]
Mr. WILLIAMS. Here is my point, if you will let me develop it.
There is no offense in the answer, if you will let me develop it.
Senator BLACK. That may be true, but. do you not think that the
people, acting through their elected representatives, could do it as
well as they could?
Mr. WILLIAMS, I am not speaking to the individual qualifications
or capacities of anybody. I am speaking to the Congress as a Congress, and to the administrative officer as an administrative officer,
my answer being based on the fact that the administrative officer has
the opportunity to and it is his duty to get into and make a study of
both the facts and the possibilities in a given situation in a given
industry, and determine in its own good judgment and with whatever
aids it can get, to say whether or not the doing of a certain thing in
that industry might not be good when admittedly it would be bad in
some other industry.
From that angle I say that the individual administrator could do
it better than could the Congress, because I do not think the Congress
has the opportunity to get into a situation and learn the facts and
give it the intensive study.
Senator BLACK. Let me ask you a question which I think you can
answer very briefly, and I won't ask you any more. Is it not true-I
may have understood--I may have misunderstood the general trend
of your testimony.-but as I gather it, you are not only opposed to
price fixing, but you believe in the preservation of the competitive
system whereby there shall be no crutches given to these individual
industries and units, who "agree upon in advance as to the filing and
knowledge of prices?

Mr. WILLIAMS, As to the first part, that is exactly where I start.
I am for open competition all the way through and I get away from
it only where under the act like this and under a-Senator BLACK (interrupting). I am talking about your belief; I am
not talking about the act.
Mr. WILLIAMS. I am talking about my belief.
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Senator BLACK. Do you believe then, if I understood you, that we
should have an act which does give en administrative authority, to
one individual or two or three individuals, the right to authorize the
posting of prices which can be utilized as the basis for others to fix
their prices?
Mr. WILLIAMS. I can say it in three sentences, this way: I believe
in absolutely open competition all the way through. That is where
I start. Whenever you are given a commission to effect certain desired ends which you find are defeating either the application of this
principle that I am talking about, to extraordinary circumstances and
conditions, then I would consider getting away from my no. I position
but would hold the burden of proof very strongly and very heavily
upon those who would go away from the position that we should have
open and free competition on all things.
Senator BLACK. That being true, since you do agree that there are
some conditions under which there should not be competition, the
object of competitionMr. WILLIAMS (interrupting). I do not say that.
Senator BLACK. Then I misunderstood you.
Mr. WILLIAMS. I did not say there were any conditions under which
there should not be competition.
Senator BLACK. I understood you to say that you first believed in
free competition and then you believed it should be withdrawn only
under certain conditions,
Mr. WILLIAMS. I believe in free competition all the way through,
but I do believe in certain regulations that are calculated to serve the
purposes of this act, which for the purpose of elimination of unfair
trade practices -Senator BLACK (interrupting). Which means price stabilization?
Mr. XVILLIArmS. Not necessarily.
Senator BLACK. Well, what does it mean?
Mr. WILLIAMS. It means the elimination of a sporadic low price,
the elimination of which in a great many instances is without effect
upon the general price level, and frequently brings the general price
level down instead of putting it up.
Senator BLACK, Then you do believe in affecting prices by these
agreements and regulations where, as you say, it would prevent a
sporadic low price.
Mr. VILIANIS. I

believe that if a sporadic low price, inordinately
low, so inordinately low as to be destructive of competitive and fair
competition, I believe in the elimination of that v here necessary to
enable those affected thereby to meet their part ( f this burden of
providing more employment and better wage and Letter purchasing
power, and relieving against this emergency.
Senator BLACK. I want to follow that up with one more question.
You do want to trust to the administrative agency to that extent-we won't go to the details--to that extent, the power to say at which
price goods shall be sold. That being true--Mr. WILrLIAMS. I cannot sign on "at what price.goods shall be
sold ".
Senator BLACK. Well, at what price they shall not be sold.
Mr, WILLIAMS. That is closer to it.
Senator BLACK. All right. That being true, any interest of the
consumer, if we are going to do it, and assuming that it would be to
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the business interest to show that anything is below the price, taking
away to that extent the competitive right of the public and the consurner, will you not go a stop further and say it is the duty of those
who want to protect the public and try to do it through an excessprofit tax as an extra precaution, or a limitation of profits.
Mr. WILLIArts. No; I do not go that way.
Senator BLACK. You would not go that way?
Mr. WILLIAMS. I think you are treating one part of the body for a
sore on ri entirely different part of the body.
Senator BLACK, I think there is a sore on the entire body politic.
Mr. WILLIAMS. You are treating all of the bodySenator BLACK (interrupting), All of us are consumers, and.sonie
of us only produce tobacco or steel or things of that kind. My idea,
is that if we are going to give anybody the right to fix the price, even
at which goods shall not be sold, all of the consumers have a right to
be protected in some way other than the little agency that might be
down here which could not state the whole proposition, and thereby
by excess profits or limitation of profits accomplish the result. Do
you not believe, if we are going to do away with competition-assuning that we are in whole or in part-that we have got to substitute
some other way to protect the consumer, and can you think of any
other way except Iby limitation of profits?
Mr. WILLIAMS. I do not see the premise "do away with competition." In my whole philosophy of this competition ycu are
preserving competition and must preserve competition all tile way
through.
Senator BLACK. We will agree on one thing will we not, that for a
short time it was done in the lumber business so that some of them
all over this country complained that they could not sell their lumber
even at a profit if they followed the fixed price.
Mr. WILLIAMS. Or even at a loss.
Senator BLACK. That being true, about fixing prices and a lot of
us agreeing on it, was it fair or right to the people o this country
that there should have been a limitation of profits or an excess-profit
tax on those individuals who were reaping the benefits of those fixed
prices that were driving some of the competitors out of business?
Mr. WILLIAMS. I do not think the lumber provision that you are
talking about was justifiable. I think it has turned out that it was
injurious to the consumers of this country, but I do not think that an
excess-profits tax proposition has anything to do with this particular
thing.

Senator BLACK. It did not make any difference how much profit
they made by this holding up the prices? That was all right.
Mr. Wi'LIANMS. I did not say it did not make any difference, but
we were off on tle wrong foot all the way through. Let me say again
that I am no price fixer. I have beer notoriously opposed to pricefixing all the way through. I bolievo the Senator understands that.
Senator IL:sIri xs. Mr. Williiujis, T understand your position with
price-fixing is that th Govorunient and the representativs of the
Government should go no further than to prevent a person in an
industry or in a code from selling so low that it would be unfair to
the other persons who were only trying to make a normal profit.

Is

that your situation?
Mr. WILLi AMS. In other words, I am against all price-fixing as such,
if I may say it that way. I think that in spite of that that probably
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there is wisdom in these provisions that would prevent one man from
soiling at such a substantial loss that his selling at that price amounts
to an unfair practice as against the competitor who too employs
workers and pays wages.
Senator HASTINGS. I assume your position is that from the consumer's point of view, that the follow who is selling away below his
own cost and doing it for some improper purposes, is not in the long
run of benefit to the consumer?
Mr. WILLIAMS. That is my exact position, and as a matter of fact
I suggested in an answer here a bit ago, it has been my observation
in at least one instance that where you eliminate these sporadic sales
at these unconscionably low prices that amounted to unfair competition, the general price level of the product has come down instead
of going up, in spite of the fact that the lowest sales have been
eliminated.
Senator BLACK. In line with your answer to Senator Hastings'
question, you say that that is to protect the consumers from unfair
competition?
Mr. WILLIAMS. Senator Black, may I suggest a correction of the
question?
Senator BLACK. Yes.
Mr. WILLIAMS. I did not say to protect the consumers against the
unfair competition or practice. I say to protect the competitors of
the one who is indulging in that practice, which competitors themselves
eniploy workers and pay wages and therefore we of the N. R. A. have
an interest in things not being done to them unfairly that destroy
their capacity to employ workers and pay wages.
Senator BiLACK. Then I misunderstood it. I understood Senator
Hastings to say in substance that you object to this kind of pricefixing because tho purpose will ultimately hurt the consumer.
Mr. WILLIAMS. I was misled by the use of the word "unfair."
If I may state my answer agaiin, theo word "unfair" made me think in
terms of cnpotition. If you are thinkinq in terms of whether or not
the elimination of these sporadic unconscionably low sales eventually
hurts the consumer in that the total group of consumers pays a
higher price for the total amount of goods bought, I did say to that
that I do not think it hurts the consumer. In fact, we know of an
instance or two in which it seems to have helped the consumer in
that while it eliminated these extremely low prices, it tended in eliminating them to bring the price variance closer.
Senator BLACK. Who made the effort to got the provision in the
code to protect against low prices? Were those efforts to protect
the consumer suggested by the consumers, or were they suggested by
the peoplee in business?
Mr. WILLIAMS. The people in business ordinarily suggested them
as unfair practices practiced upon them by their competitors.
Senator BLACK. Does the code make any provision with reference
to fixing a minimum price on cigarettes?
Mr. WILLIAMS. You mean the manufacturing code?
Senator ]LACK, Manufacturing or retail.
Mr. WILLIAMS. In the manufacturing code there are no provisions
except those under which the industry is required to pay certain
minimum wages--not below certain ninimumn wages, and work not
above certain maximum hours. And the employment conditions.
There are no price provisions whatever.
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Senator BLACK. I have seen certain complaints in the newspapers-they may not have been correct--about certain drug stores
of companies who were complaining that they were compelled to
sellMr. WILLIAMS (interrupting). I will cloar that territory to you in
about half a minute. There is a cigarette manufacturing code which
I just described but which asked for and obtained no provisions other
than the employment conditions. Separate ard apart from that code
and proposed and sponsored by people entirely different from the
group in the manufacturing industry, there is a wholesale tobacco
code and a retail tobacco code, in which there has been permitted a
loss limitation provision with which I have had nothing whatever to
do and have always refused to have anything to do, as I think you
gentlemen know.
Senate BLACK. That does fix it. May I ask you just this question: How do you determine when a price is too low? Is that a
very simple process?
Mr. WILLIAMS. That is an exceedingly difficult thin-.
From a consumer point of view, prices are never too Tow, From an
N. R. A. point of view, considering what we are trying to administer
and what we are trying to accomplish in administering it, I would
give you about this definition of a price too low, as one that is so low
that it is destructive of fair competition in the industry and impair
the capacity of competitors to employ workers and pay wages. I am
not speaking of the standard exceptions to all of these price propositions, such as distress goods, and all of that kind of thing.
Senator BLACK. Suppose this business unit itself tells you it can
manufacture and sell below the price the N. R. A. fixed?
Mr. WILLIAMS. Senator, if you will let me say two sentences, I can
clear a lot of territory right there. When you say "manufacturing",
after talking about distributing, we have jumped from one territory
into an entirely different territory. Let us get this in mind, and it
refers to a question that Senator King asked me yesterday about a
speech that I made in New York in respect to the'price floors, and I
will put that section of that speech in, if I may, so as to have it
accurately based.
But let me emphasize this point: In a manufacturing industry, the
manufac-turer's cost represents all of his cost. That is the distiziguishing thing of costs between your manufacturing industries and your
distributing industries. In manufacturing industry therefore, when
you are talking about sales below cost, you are t'iking about sales
below his total cost.
In the distributing industries, the distributor's cost, if by his cost
you mean his invoice cost-what he paid for the goods--does not
represent all of his cost., because before he gets rid of the goods he has
certain handling and insurance, and so forth and so on, which varies
in various distributing branches from, I would saty, 15 percent uJ , as
an average, on his goods. That is not the exact figure, but I all
emphasizing only the point that a distributor is in an entirely different
position with respect to what his cost is and what amounts to selling
below cost from what the manufacturer's is. The manufacturer
knows the cost of his goods, and when he has that cost, he is even.
When a distributor gets back the money that he paid for his goods,
he is definitely in the red.
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Therefore, in these codes where you are talking about not selling
below cost in the manufacturing industries, you are talking about not
selling below total cost.
When you get over into the distributing codes, you will find that
,he provision, instead of taking that form, takes the form of losslimitation provision, because if a inar, sells at his invoice cost, of
course he is taking a loss. If his cosf, of doing business is 15 percent,
he is taking a loss of 15 percent. If his cost of doing business is 40 percent, he is taking a loss of 40 percent.
Therefore as a mechanical proposition in your distributing codes,
you will find those provisions in terms of loss limitations.
In the retail code General Johnson was presented with an exceedingly difficult question there as to what should be done under the
various proposals that were made with regard to that code. He
recognized the proposition that if the retailer or if the jobber-the
two were submitted together-got 'back his invoice, he was still
possibly selling so far below actual cost, which was his invoice plus
his handling charges, as to be practicing a destructive method upon
his competitors, which would leave them unable to employ workers
and pay wages; therefore a question of percent of percentage was
involved-what was a retailer's cost? It was eventually resolved by
abandoning the attempt to resolve it and by acting a percentage,
adopting a percentage of 10 percent in the Retail Code as a loss limitation, in other words, that lie should not take a loss against his invoice
cost and handling charges added together, that would be represented
by a price below his invoice cost plus 10 percent.
We were talking here the other day about the several hundred codes,
under one of Senator King's questions, that had these mandatory
costing provisions in them. I do not think I made entirely clear at
that time that that type of thing is natural to the manufacturing
industries. That is where cost presents its difficulties, In the distributing industries, there is no such problem to be regarded as requiring the establishment of a mandatory cost system with a disdistributor. It is just a question of what that case of goods cost me,
or what it costs per unit and what is my &tore help and my rent and
my insurance and so fort, all of which are easily determninable things,
clear of the complexity that is involved in a manufacturing cost.
Senator BLACK. Suppose you run into one of these questions of
cost, and you find that they pay one man $1,000,000 salary and bonus
in 1 year. You do not find it, but that is going on, but they claim
that their overhead is such that they cannot sell below a certain
amount, and that is a price that the others cannot. Would you
advocate that the N. R. A. take into consideration in fixing a minimum
cost or maximum cost, the amount of such salaries and bonuses?
Mr. WILLIAMS. I am not suggesting that N. R. A. protect anybody at all in the manufacturing business on the recovery of his cost.
Senator BLACK. If it is determined that somebody is selling below
cost: Suppose it went into a fixed place of business and you discovered that they were selling below cost, but you also looked at the
business expenditures and found that they were paying somebody
$1,)00,o000 in bonus and salary for 1 year's work. Would yout
recOmend that the price be sustained, that lie raise that price so as
to get a profit even though lie was paying that $1,000,000 salary and
bonus?
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Mr. WILLIAMS. Are you speaking of a case where a man is trying
to enable a man to recover his cost?
Senator BLACK. I am talking about a case where you are looking
into it and determining what are the actual costs, and in order to
determine costs you have to determine overhead and everything else.
Do you go into the salaries and bonuses paid in order to fix those
costs?
Mr. WILLIAMS. I do not know how those systems will work out in
the N'. R. A., but I assume they did.
Senator BLACK. If they did not, it would not be fair, would it?
Mr. WILLIAMS. It would not be a perfect costing method unless
that was taken into account.
Senator BLACK. You would recommend then that, if they are going
to fix cost as a base, they also should have authority and be required
to look to see if they are paying excessive salaries and bonuses before
they determine what the cost is?
Mr. WILLIAMS. I am not recommending that we even go into the
territory, but I am saying that salaries are necessarily a part in the
cost, and such.
Senator BLACK. If that is true and you are going to determine
that they are selling below cost, in reaching that conclusion would
you believe it fair, and you say it is fair to consider whether they are
selling below cost, would you consider it fair to investigate to see
whether they are paying anybody a million-dollar salary or bonus
before you determine whether they are selling below cost?
Mr. WILLIAMS. Your question develops so many issues that I can-

not attempt to answer it.
Senator BLACK. I only intended to raise one and that is that, if
the N. R. A. is going to determine that they shall not sell below cost,
in reaching that conclusion whether they shall determine whether
the salaries and bonuses are fair.
Mr. WILLIAMS. Are you talking of manufacturing or distributing?
Senator BLACK. Anybody on earth that pays a $1,000,000 salary
or bonus.
Mr. WILLIAMS. There are two different kinds of propositions in
one as against the other on the costing end, although the kind of item

you are talking about, of course, must come into any sufficient or
proper costing system.
Senator BLACK. In other words-.
Mr. WILLIAMS (interrupting). If you will permit me to finish my
answer. I am not appearmg for N. R. A. supporting anybody in the
recovery of his cost, except as it may in the particular instance tak6
on the character of the elimination of an unfair trade practice that is
destructive of his competitor.
Senator HASTINGS. And for that purpose, you would not include
the overhead at all, would you?
Mr. WILLIAMS. For that purpose in the distributing industries,
the overhead was not considered. Is a matter of fact, nothing except the invoice was considered specifically, the invoice in the distributing industries, for the reason that the cost of handling goods
varies so much between the big efficient unit and the small mefficient unit, or the other size inefficient unit, the big, even, that there
is no way to work the exact figures in any case, which General Johnson solved by picking up an arbitrary 10 percent as a way inside of
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cost, It was not a cost-recovery provision, you understand, because
the cost was very substantially more than the invoice plus the 10
percent. It was a loss-limitation provision, not a cost-recovery
provision.
Senator HASTINGS. Mr. Williams, I had a letter this morning that
raised in my mind a rather interesting question with respect to wages,
uniform or minimum wages. It calls attention to the fact that "I
have been operating a small business in the same location for the
past 26 years. Under the N. R. A., no one in my class will be able
to survive. There are chain stores here where ,the clerks wait on
more people in 1 day than a clerk would serve in a week out of a
little fellow's drug store selling garden hose, and grocery stores selling
motor oil. Under the N. R. A., the wage rate is the same to both
clerks. It seems to us that the man that does six times as much
work should be paid more." Then he added a postscript: "It seems
strange to us that no one has mentioned units produced per manhour embodied in the N. R. A. code." I was wondering whether
there was any remedy in your plan for a situation like that?
Mr. WILLIAMs. That letter, as you describe it, presents to my mind
the showing of the absolute necessity of a development in whatever
administrative unit handles N. R. A., of a proper principle to be
applied in the establishment of differentials between one area and
another, probably in the first instance, one type of operator and
another, as is the case you refer to. I think it is a matter of going
further. That as an example, if I may say it, of an attempt to apply
as we had to attempt to apply in the first instance, and in the haste
and the necessity of haste in the early days of code making, of a
eneral rule. General rules do not go- Very far when they cover
etails.
Senator HASTINGS. He adds another paragraph which might interest you, as follows [reading]:
Yes, it is a football game as was said in Washington, but the little fellow had
no quarterback and no representation. He Is in the game trying to stop forward
p asses thrown by such stars as S. Clay Williams and William Green. He is
back to the i-yard line, no shin guards and no headgear. Please, sir, blow the
whistle and save this man. [Laughter.]

I was interested in the first part of this letter because of the fact
that that situation undoubtedly does prevail.
Mr. WILLIAMS. He has a fundamental situation that must in the
end be served by this N. R. A. if we are going to be entirely fair
about the situation and not be hurtful.
Senator CLARK. He is liable to be put out of business before you
get around to serve him, is he not? Is that not the difficulty of a
man in that situation?
Mr. WILLIAMS. That is a possibility in that situation. All of you
have in mind, I am sure, that the exemption of small operators and
operators in small communities, those two exemptions were suggested as meeting situations of that kind.
The CHAIRMAN. Are there any other questions from any other of
the committee men?
Senator CLARK. I want to ask Mr. Williams a few questions.
Mr. WILLIAMS. Let me add this, that those exemptions-add this
to the other answer as given, admit of great scrutiny. Those exemptions apply to the little operator but do not apply to chains, which is
a pertinent part of that answer there.

288

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Senator CLARK. This question may possibly have been asked of
you before while I was necessarily in another committee meeting,
but it is a fact, is it not, that N. R. A relies principally for the enforcement of compliance on extra-legal methods; in other words, the boycott
is the principal weapon of N. R. A. in compliance?
Mr. WILLIAMS. No, I would not say that it was. I would not say
that it relies principally on extra legal. I have to stop and look back
at that extra-lOgal phrase just a little bit, Senator, if you will allow me.
Senator CLARK. Go right ahead, Mr. Williams.
Mr. WILLIAMS. It presents this question. Take legal and extra
legal, one against the other. Of course, nobody is taking any issue
with the fact that "legal" includes everything declared up to this
time as being legal. We do not get into any trouble there.
We begin to get into trouble, though, when we begin to entertain
the question as to whether or not a lot of things are legal that have
not up to now been declared legal, and that is the twilight zone. If
the things in that zone are eventually going to be declared legal, then
the term "extra legal" is not appropriately applied to them, for the
reason that while not having it now been adjudicated legal, they are
nevertheless by way of being adjudicated legal when reached.
The other classification in that territory, of course, is a group of
things that lie beyond that line in which everything has heretofore
been declared legal, but which hereafter are going to be declared illegal,
so in that twilight zone we have a lot of things that are not yet declared legal, some of which eventually presumably will be declared
legal, and some others which will be dec
illegal.
Senator CLARK. I think we can agree about this, that the boycott
was universally under our law illegal for many, many years, was it not?
Mr. WILLIAMS. We have not anything to which we have ever given
officially the name "boycott" and yet there is use of the "blue eagle"
of the possibility of an effect that is closely akin to the effect of the
application of the boycott.
Senator HASTINGS. Is not your real way of enforcing this code by
that boycott? Is that not the most effective way?
Mr. WILLIAMS. It has proved a very effective thing. You are
right about that.
Senator HASTINGS. If you say that the boycott has not prevailed
in N. R. A., I think you will find that the evidence is overwhelmingly
against that.
Senator CLARK. As an initial proposition, the Government boycotts anybody who is not under the "blue eagle", and the Government is the biggest purchaser in the country right now.
Mr. WILLIAMS. I make the admission right here that the thing we
have been doing works out to a result identical with the result that
you get from a boycott. I do not want to be understood as denying
the existence of the practice you are talking about, but I do admit
that I am not calling the word "boycott" as the exact description
of the thing that we have been doing.
Senator CLARK. Excuse me. This much is undoubtedly true, is it
not, that if a group of retailers had gotten together prior to the code
and said, "We will avree among ourselves under penalty not to buy
of any manufacturers goods that do not contain a certain manufacturers' label ", they would have been in grave danger of rendering
themselves liable to prosecution?
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Mr. WILLIAMS. I think so.

Senator CLARK. That is precisely what has happened under
N. R. A.
Mr. WILLIAMS. A good deal of that has happened. Let me say
one generality in an opinion of my own. I do not like any thing that
savors of a boycott any more than some of you gentlemen do; and yet,
considering the lack of success in ttFi, country of enforcing upon the

people or compliance at the hands of the people, these things when the
people or segments of the people are resistant to those things, my
personal view has been that in a great many of the territories touched
y N. R. A. where you have difficulty in establishing compliance,
more progress might be made through some kind of insignia used to
rally the support of public opinion in lieu of the force method. I do
not think it has any commercial application, but in the windows in
London when you see a bottle of liquor sitting up there and the

king's insignia and the bar or line "Appointment by His Majesty, the
King", there isThe CHAIRMAN. It makes the liquor tastealittle better? [Laughter.]
Mr. WILLIAMS. I am not sure about that, Senator, but it has in it
the germ of an idea that here is a producer of a commodity, whether
it be liquor or bread, or what-not, who has been officially recognized
as being a certain thing.
If we could work by a system under which there were an insignia
which when used on a product indicated to the gener-,l public of this
country what the manufacturer of this product is doing in certain
torritories-.wages and hours, for instance, and avoidance of child
labor-the things that his government and public opinion of this
country, which should be one and the same thing, thinks should be
done, and by keeping that forward could carry to it public support,
maybe we could go quite a long distance without having the objections
that lie in some of these threatened boycotts. My experience with
the American citizen is that they do not drive half as easily as they are
led.
Senator HASTINGS. Mr. Williams, do you not think it has to be
admitted as true that General Johnson bit off more than he or any
of his successors could successfully chew in the administering of tis
N. R. A.?
Mr. WILLIAMS. I think that in accepting the enormous task of
administering N. R. A. lie undertook, and knew that lie undertook,
a thing that was impossible of perfection of performance, but having
said that, let me say that I think General Johnson did with that task
more than I think any other man could have done with that task
under the circumstances. I am a great admirer of what General
Johnson did under those tumultuous days and treading through all
of this new territory and having to walk fact instead of stoppingSenator HASTINGS (interrupting). My only criticism of him is that
he undertook entirely too much.
Mr. WILLIAMS. If we will change it from the undertaking of General Johnson to broader territory and say it this way, that I think the
attempt to apply N. I. R. A. to every little industry and every
little community in the country-Senator KING (interrupting). Of purely intrastate character.
119782-35-r 2-9
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Mr. WILLIAMS (continuing). Was a mistake, I will agree with that,
but I do not want it, Senator, on what General Johnson undertook
as against what this act authorized General Johnson, and as a matter
of fact required General Johnson to undertake.
Senator KING. Are you not, trying to carry out, all of General
Johnson's attempts to carry out, and a little more?
Mr. WILLIAMS. I do not think so, Senator King.
Senator KING. You still approve the boycott, do you not?
Mr. WILLIAMS. We are still approving of the use of the Blue Eagle
and also of the phrase "Made in the United States", which is in
general use, and is subject to the same charge of boycott as is the
Blue Eagle.
Senator KING. Do you approve of this policy? I have a letter
here yesterday from a young man who had been told that a new code
had just been signed called-I have not the official title of the code
here, but it was looking after garages and repairing automobiles-and
he was informed that there were two or three hundred thousand of the
boys that worked in the garages, the repair shops making repairs, and
they would have to pay an assessment, and that the man that was
chosen to enforce the code was going to get $15,000 or $20,000 a year,
and that though he lived in a remote part of the United States, he
would have to work only so many hours and could only do so much
and would be subjected to the same conditions that somebody in New
York would be subjected to, and that even if he did not want to come
under the code, he would be compelled to pay his assessment, and that
if he did not come under that code, the vendors of parts required in
repairing, the retailers and the manufacturers would be forbidden to
sell to him because if they did they would be violating the code and
be subject to prosecution; therefore he would be boycotted and be
driven out of business, and he wanted to know if that was true. I
told him that from the information I had I was inclined to think it
was true.
Mr. WILLIAMS. I think the case that you describe, Senator King,
presents another one of these instances of the necessity of the development of proper differentials in a rule for application at one place and
against another. I think it is an administrative matter rather than
a defect in the law.
Senator KING. Do you think that the power ought to exist anywhere to compel him to submit to regulations of a code, although it
took them 18 months to get it signed?
Mr. WILLIAMS. I think this, and it is wider than your question,
but I cannot answer your question without going wider than your
question.'
You have to look at your proposition in two or three ways, legal
and practical, and from a practical and common-sense point of view,
too. Legally, if I do not misread the status of the law as determined
by the courts of this country up to this time, we do not get into a great
deal of difficulty in applying reasonable regulations and effecting
compliance to reasonable regulations in what we might call the great
national industries of this country, who admittedly and known to
themselves, are subject to regulations as being in interstate commerce.
We do not have a great deal of trouble in that territory.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

291

Go over to the other territory that you examined Mr. Richberg so
iiu(jh about the other day, that is exemplified by cleaning establishmuents and hotels and restaurants and those purely localized things,
we have a maximum of difficulty in those service trades which are
localized to such a great extent and which are further removed from
the clear application of interstate commerce and therefore Federal
control, than the others.
We get a third of our trouble approximately in compliance out of
that single group.
Between those two groups, you have got your great distributing and
mercantile groups which lie a little bit closer to your interstate commerce territory possibly than the service groups themselves do.
So to analyze from the legal point of view as one territory that lies
pretty closely to that which involves the great national industries
admittedly engaged in interstate commerce, at the other extreme, the
third one over, you have got these almost purely localized operations,
the cost of which in one community does not directly affect or necessarily affect the cost of another in another community.
Then you have got your intermediate group. That is your legal
status. Your practical status happens to follow along about the same
line, and our experienceSenator KING (interrupting). My question was directed to that
particular case of this young man, and I ask you whether or not the
new code would su erimpose upon him the difficulties and obligations
to which I refer. ?You could answer that yes or no. You are a lawyer,
or have been one, and a very intelligent man.
Mr. WILLIAMS. I misunderstood your question. I thought your
question was, did I think that this N. R. A. ought to make that
application of people. With respect to that particular code, I would
check and see whether or not that is a possible effect of that code and
bring you the answer.
The CHAIRMAN. Have you finished your explanation?
Mr. WILLIAMS. As far as I care to go; yes.
Senator LONERGAN. I want to ask Mr. Williams one question. Do
you feel that Congress has the power to pass legislation to include
business under N. R. A. that is solely intrastate?
Mr. WILLIAMS. My personal view is, no. There is a great deal of
different view to that.
Senator LONEROAN. Is that not what Senator Hastings referred to?

Senator
Senator

HAsTINGs. Yes.
LONERGAN. Thank

you.

Senator HASTINGS. Mr. Williams, my understanding is that the
N. R. A. makes examinations from time to time of the various industries to ascertain whether they have lived up to the wage code, and
that if they have not, if they find that they have not, they send to
the manufacturing concern a bill for the difference and they collect
the money and make the distribution itself among the employees.
Is that correct?
Mr. WILLIAMS. I am not sure of your mechanisms. It is true, and
I think this in substance answers your question, that where under a
code a given manufacturer has failed to live up to the wage requirements and has paid less than the wage required by the code, there
are many instances of the N. R. A. busying itself with effecting a
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restitution to the employees who were defeated of the higher wage
through the violation of the code in paying the smaller wage. If the
mechanism through which it works out is important, I will check that.
Senator HASTINGS. I have an instance in which a bill was sent for
16 weeks for $21,715.52. In a little while another bill was sent for the
same 16 weeks' for $37,654.04, and then a further time, further
along, for a period covering 36 weeks, a bill was sent for $16,603.44.

?4;r.

WILLIAMS.

Is all of that wages?

Senator HASTINCS. Yes. I was wondering what the difficulty
was, in finding out in the first instance whether they had violated the
code or whether they had not?
Mr. WILLIAMS. We cannot have somebody everywhere watching
everybody is presumably the answer why we do not know about those
things the minute they start to happen.
Senator HASTINGS. Yes; but here is an instance where you first
render a bill of $21,000, and then in a little while you render another
bill for $37,000 covering the same period, and a little while later
covering 20 more weeks, there is an addition of 20 weeks, and you
send a bill for $16,000?
Mr. WILIMAIS. It may be a matter of different plants involved, It
may be one other thing, and I am not speaking to that, because I do
not know that case. Sometimes when these questions are raised, there
is an allegation made that the manufacturer or the code member,
whoever it was, short-waged a certain number of people for a certain
number of hours. Upon the appearance of the person charged, it
may develop that there were less. It may be shown that certain of
them were not under the classification and were thrown out. On the
other hand there may be further discoveries of others who were
affected in the same way, arriving at a more accurate figure through
that further information, either by addition or elimination.
Senator HASTINGS. I have several of those instances, and I would
like some time before we finish these hearings for somebody in your
department to explain in detail just how they do that.
Mr. WILLIAMS. If you could give us the specific cases, we could
bring you the detail of all of that.
The CHAInMAN. I would like to say that there is a resolution here,
introduced by Senator Metcalf, as follows:
Resolved, That the United States Tariff Commission is directed, tinder the
authority conferred by section 336 of the Tariff Act of 1930, and for the purposes
of that section, to investigate the differences in the costs of production of the
following domestic article and of any like or similar foreign articles: Cotton
manufactures, included in paragraphs 903 and 904 of such act.
Senator KING. I move it be reported favorably.
The CHAIRMAN. Without objection, that action will be taken, and
Senator Metcalf, you may make the report.
The committee will recess until 10 o'clock tomorrow morning, at
which time Mr. Darrow will be on the stand.
(Whereupon, at 12 in., a recess was taken until Wednesday, Mar.
20, 1936, at 10 a. m.)

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
WEDNESDAY, MARCH 20, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met pursuant to adjournment, at 10:05 a. m. in
the Finance Committee room, Senate Office Building, Senator Fat

Harrison (chairman) presiding.
Present: Senators Harrison (chairman), King, George, Barkley,
Connally, Costigan, Clark, Byrd, Lonergan, Black, Guffey, Couzens,
Keyes, La Follette, Metcalf, and Capper.
The CHAIRMAN. The committee will be in order. Senator King
has something he wishes to put in the record.
Senator KING. The other day I invited attention to the fact that
the President of the United States had asked the Federal Trade
Commission and the N. R. A. to make a report with respect to the
basing-point system of the steel industry, and so forth. The Federal
Trade Commission within the time prescribed submitted a report to
the President, and the President ordered it released. I have a copy
of the report here and I would like to read into the record some excerpts from it.
The CHAIRMAN. Very well.
Senator KING (reading):
Before there can be any consistent determination of public policy regarding
price fixing-

And I will put in a couple of pages before that, which calls atten-

tion to the price fixing in this industry-

by organized groups of competitors, the factual issue must be faced whether
there is price fixing. So long as the idea is entertained that the factual condition
may be an expression of competition rather than of a )rice-fixing combination,
there can be no logical treatment of that condition. In economics, as in medicine
diagnosis is fundamental. The diagnosis which the Commission makes is that
the basing-point svsteni not only permits and encourages price fixing, but that
it is price fixing.
It is price fixing so absolute that purchasing agencies of the Federal Government
are reduced to a position of such helplessness that they literally place each bid
in a separate capsule, shake them up and draw one out of a hat. It is price
fixing so rigid that violations of the delivered price are actually penalized at the
rate of $10 per ton even on sales to the Federal Government, while fines have
been assessed on sales of as little as a fraction of a ton. It is price fixing so
self-centered that as the Commission pointed out in its former report, the advantages bestowed by nature on particul&r sections or communities have been
nullified.

The two following paragraphs I shall insert without reading, and

part of the next two pages.
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(The portion inserted but not read is as follows:)
Not having only that, but the immense sums invested by Government in
improving the gifts of nature and by private industry in the faith that natural
advantages and their improvements would accrue to the benefit of the buyers,
fabricators, and consumers of steel as well as the producers, have been in effect
largely appropriated by the producers. The basing-point system with Its sup.
porting formula in essence withholds the gifts of nature from the consuming classes
and monopolizes them in the hands of the producers and sellers of iron and steel.
Only aims of a blindly selfish character can account for the arbitrary abnormalties
and flagrant fictions which are inherent in this basing-point system.
The necessary implication of statements by leaders of the industry is that the
basing-point system in steel is a price-fixing'system. As an instrument of price,
fixing, it has the sanction of the code whose provisions make its operation more
definite and certain without in any degree lessening its inequities. The inequities
of the system, whether for producer, fabricator, or consumer, arise fundamentally
out of this fact, that It depends upon artificial and wholly arbitrary arrangements
in the making of price, rather than upon competition automatically and impersonally working out into a price accurately reflecting a balancing of supply
and demand forces.
The inequities of the system for the producer of steel lie in the fact that except
for a few powerful interests in the steel industry the producer has little to say
under the system as to whether his mill shall or shall not be a basing-point mill,
as to what the price at his mill shall be, or as to what shall be the differential
between the price at his mill and that of any other mill. Mill prices of the
individual producer therefore may be totally unrelated to his own costs and to
the several market factors which, under competition, would determine price.
The price differential of two steel basing points may remain, in some notable
instances has remained, constant for many years during which the prices themselves change. Yet it is inconceivable that all the price-making factors affecting
the prices of two widely separated points, if permitted to operate without artificial
restraint, would continue in such a balanced relationship as to preserve a constant differential over a period of years. Nor would it be possible under any
price-fixing system to discover and maintain a parity between such points that
would reflect the constantly changing relationship of supply and demand factors.
If this be true it follows that price fixing must of necessity bear unequally and
not in accordance with natural causes on producers differently located.
For the fabricator of steel, other than that used in an identified structure, the
inequities of the system arise, in part, from the artificial disparity of basing-point
prices for steel on which competing fabricators must base the prices at which
they buy. Such a fabricator, unless located at the basing point governing the
delivered prices of the territory in which he wishes to sell, is at a marked disadvantage in competition for the business of that territory (except as to his own
local point) with a fabricator located at such basing poit, even though the first
fabricator be at or near a producing point and even though he be freightwise
nearer to the points of delivery than the second. Moreover, the parity of basingpoint prices making the delivered prices of adjoining territory determines, other
things equal, the extent of the territory in which one fabricator located at or
near one basing point has a competitive advantage over another fabricator
located at or near the other basing point. Consequently inequities for such
fabricators must inevitably result from any arbitrary dictum that makes ono
producing point a basing point and another a nonbasing point or that artifi.
really fixes the differential between basing-point prices.
Furthermore, gross inequities for fabricators of steel, likewise caused by the
artificlalities of the basing-point system in steel, result from the quantity extras,
Increase in some of which has been very pronounced under the code. These
extras seem to bear no proper relation to the differences in costs of handling and
selling and become an unfair burden on the small fabricator in competition with
the large.
The Inequities of the basing-point system in steel for the consumer are prin,
elpahly a matter of effects on the consumer's price level. The system's artificialities find expression in the rolling of steel at relatively unecononic points of production and therefore in high producing costs; in excessive cross freighting and
therefore in high delivery costs; and in far-flung selling territory and therefore
*n high selling costs. These several unnecessary costs occasioned by the use of
the yAtem are reflected in the price of the product already swollen to protect
the producer having a heavy overhead, out-of-date equipment, inefficient natagement, or exclusively all-rail transportation as against the water or other low-cost

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

295

transportation of a rival concern. As the semifinished product passes through
the channels of fabrication and distribution its price is pyramided by percentage
margins on the unnecessary as well as necessary cost and profit elements and
finally emerges to plague the consumer in a price level which lie can with difficulty
meet and which consequently retards the producer's operations. Moreover, the
inequity is not for the consumer of steel alone but for consumers and producers
of every kind of commodity, in that national recovery is delayed through high
consumer prices caused by artificially high production and distribution costs and
profits.
Generally speaking, when a price-fixing combination is successful in raising
ces,
consumption will decrease. The process of holding for a fixed price in the
ace of decreasing consumption means reduced employment and reduced income
for labor. If consumption continues to decrease, a price-fixing system calls for
still higher prices in order to protect profits and thus a new cycle of reduced
consumption is initiated.
It is a most significant fact that the steel industry was able to show satisfactory
profits for the first 6 months of 1934 without operating to more than half its producing capacity. Profits under such conditions necessarily involve prices per
ton which include a high margin over cost of production. It is theoretically
possible to fix prices at a point where profits would be shown on a much smaller
percentage of capacity. The consuming public would doubtless revolt against
the exaction of prices that would provide a profit on an investment of which only
a minor percentage is being used. It has borne more or less patiently the burden
of prices which provided a profit on an invesmtent of which only 50 percent was
used. Recent trade press reports state that some of the younger and stronger
independent producers of steel are now contending for a drastic reduction in
prices on the theory that it is better business to have a high volume of production
on a reduced margin of profit than a small output at a high price. Such a position
is consonant with the views of the Commission above expressed and with any
logical long-run view of economic recovery.
The situation involves social and economic consequences of far-reaching and
fundamental Import, If the capitalistic system does not function as a competitive economy there will be increasing question whether It can or should endure.
The real friends of capitalism are those who insist uIlo preserving its competitive
character.
Senator KING. Now, I come to the recommendations [reading]:
The Executive order called for our "recommendations for revisions of the
code." The duty which thus devolves upon the Commission is a serious one.

Then they state three or four theoretical propositions, and then
state [reading]:
The Commission is profoundly of the opinion that there is no sound economic
foundation in a system of price fixing, whether it results from the cooperative
activities of industry or whether it be imposed upon industry by governmental
action.
Men who have invested their lives and fortunes in the manufacture and sale
of goods should not, in view of the public interest, be intrusted with the responsibility of fixing prices. They will generally act with an eye to dividends rather
than to the public welfare. This is no arraignment of the integrity of those who
conduct business, but is a recognition of their humanity and of the soundness of
the principle which underlies every judicial system, namely, that personally interested parties shall not be presumed to have unbiased minds.
)Moreover, there is the difficulty of enforcement. If business assumes the
responsibility of cutting off supplies, boycotting, or otherwise penalizing those
who fail to adhere to the price system or to the prices which that system is the
means of unifying, business to that extent employs selfish practices not conducive to the public interest. The use of such methods would be to regulate prices
by the use of force exercised by men who are responsible neither to the people
nor to the Government, and who have their own personal ends to serve. Industry must perforce come to the Government for the enforcement of its own
edicts, and the signs that this is the inevitable outcome are abundant.

Later, I shall read into the record further excerpts from this report.
The C* 'AIRMAN. The committee will be in order and you gentlemen of tie press with your photographs, will you proceed as quickly
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as possible to complete your pictures of Mr. Darrow, if he does not
object.
STATEMENT OF CLARENCE DARROW
The CHAIRMAN. Mr. Darrow, I suppose the reporter has your full
name. You may proceed in your own way. You know what the
resolution before the committee is, and the committee at the same
time is trying to consider the suggestions as carried in the President's
message with reference to the N R. A.
We will appreciate any criticisms or any constructive suggestions
that you migbt desire to offer. So you may proceed.
Mr. DARow. I do not know about the constructive suggestions.
I was appointed as chairman of what they called on paper the
"Review Board." That grew out of criticisms Senator Nye and
Senator Borah and perhaps others had made of N. R. A.
The Review Board was supposed by me at least to review anything that they thought should be reviewed that had been passed by
the other Board,
I did not stay so very long. There were a lot of things in N. R. A.
that I know very little about, and I shall try to confine myself to
thins that I do know something about.
When I came down here to Washington, I found that they had
made preparations for me. There were some offices that Mr. Johnson had been kind enough to save for me next to his or close to them,
and as I had had no conversation with anybody, I rather gathered
from conversation that it was to pass on matters that were a sort of
review of what they had done and growing out of the criticism of this
Board, that it had helped the big fellow who did not need it and hurt
the little fellow who did need it.
Mr. Richberg I had known, and we had been friends for a long
time, and I had nothing against Mr. Johnson before or since, but I
felt that it would not look very good to the public at large if a review
board, obviously meant to examine the question whether little business was getting the worst of it, tied themselves up too closely to the
other board, Maybe nobody thought anything about it excepting
I myself. I have been a lawyer so long that I am very suspicious of
almost everything.
Well, no trouble came out of that. We employed the space in
another building, in fact the hotel where I had stopped for many
years, the Willard, and they gave us all the opportunity that we
needed for space without any expense.
We organized and set to work as we saw it. I knew nothing about
the N. R. A. when I came here; I had no opinion about it one way or
the other. I had never studied it, I am not much of a politician and
did not want anything or had not anything to give, so that was all
right.
Then I set to work as best I could to find out. I had not been here
very long until I rather got the idea that the N. R. A., in effect, made it
easier fox the people who had it all and made it harder for the people
who did not have it. I did not take any pains to broadcast that,
because it was a sort of a tentative idea, made without having any
evidence in the regular way, but we all forni opinions that are of some
importance.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

297

We went out to organize we got our board organized in a week's
time, and began taking evidence to test various things that had been
attacked and various things that were prominent in the investigation
before.
I think we got the best evidence we could in the quickest way.
We had been going ahead, and I suppose soine of my questions to the
board have looked like I was doubtful of the N. R. A., which I was,
and am, but that does not count.
Anyway, I had been there about 2 weeks, perhaps possibly 3, and
I received a letter from the President saying that they were in a
hurry to get the report in and get through with it. Well, I was not
anxious for a job, but I supposed I had settled down for some little
time and I would have a chance to get a chance to get acquainted
with the Senators and Congressmen' and other things like that, and
I suspected that because they gathered the impression which they
might well have gathered that Iwas not very favorable to the N. R. A
but I did not complain any. I just hurried up, that is all. I intended
to find out what I could.
I answered the letter, I think, stating about how long we had been
here, which I suppose he knew any way, and that it would take us
some time to get a report.
Well, I think that during the 3 months that we were here, I had
three letters on the subject of the necessity of speed, which did not
seem very encouraging to me, not that I would not rather be at home
or that I cared either anything about the compensation or the glory,
although I would rather have the compensation.
I went ahead with the Board, and began, and I think we stayed
here 4 months, wasn't it? We were very sure that we could not stay
any longer if we wanted to, and I for my part if I find out that I am
not wanted, I generally manage to get out of the way anyhow, especially as I was not personally interested, So we wrote our report
and they were very kind to us in our first report.
The law under which we acted, or the order-whichever it was, the
order-provided that we should report to the President. Thereupon
we reported to the President. I do not know what the President was
supposed to do, whether he would put it in the closet with the clothes
or what he would do, but the report was to be made to the President.
I did not see it for several days. Certain Congressmen and Senators
began asking questions about what had become of it and when it
would come out. 1 said 1 did not know, that I had given it to the
President and I had supposed that lie would tell it to the people.
And still we waited breathlessly to see what happened to this report.
We did not want to go over it again.
And to make a short story long, 3 weeks after it was delivered, on a
bright Sunday morning, this report appeared in one of the papers
preceded by a report of Mr. Richberg and followed by Johnson's, or
vice versa-I don't know which. At least, they got all the paper.
I had not been down here long enough to stand in with the boys, and
it camie out in rather an unfortunate way to suit our ambition and
to serve any such purpose as we wanted to have it serve. I do not
know whether there was any room in the papers to read it.
There wore a few people'who did read it, however. It was gotten
up with sonic care, and 1 think a pretty good job. I don't know what
anybody else would think, but this was rather a cooling business
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and we did not know what to do about it, but I did not like to be
driven off too quickly. They were enjoying it and I thought we
would give them some more to enjoy, and so we stayed on until we
got out three reports. Do you remember how many cases we
investigated?O
Mr. VASB . Thirty-four codes. Three thousand three hundred
and seventy-five cases.
Senator CArm. That was 34 codes out of something over 600?
Ntr. DARROW. Yes. But what I did-I speak as if I were the
whole board-I was not-what we did when it looked like our demise
would come soon was to take the most important codes so we took
most of the largest ones, the steel company, the oil, motion pictures,
and in short we took the largest ones, because we did not expect to
live long.
We had great trouble in getting them
circulated. They had a fire
stand-in with the newspapers here, and I delivered no more to the
President. I did not see that the law said it should be delivered to
him so that he could put it in the closet, but carry it to the people,
so in surreptitious ways and in other ways we put this out so far as
the papers would publish it. A good share of them did. It did not
have the publicity that was given to the articles that were published
with our first reports, but anyway, we stayed nearly 4 months.
We were given an appropriation of $50,000 to start with, which
looked a little small as compared with the appropriations the N. R. A.
had, but still they got here first. We took account of stock and found
we had $5,000 left out of the $50,000 at the end of 4 months, so I
thought we did pretty well. We did not hire any expensive offices
and we were given room whenever we wanted a hearing, at the Willard,
and altogether we were quite economical about everything except our
salaries which we drew regularly, but when it got down to $5,000 we
could not see where we could get much further and saw no great hopes
of getting any more money, so we stopped with the third report,
hat, of course, had given us a good line on the N. . A. Anybody
that is quick on the trigger, or rather slow even, could find out in
4 months what it is all about, or at least get an opinion, although he
might not understand every code, especially if he had not read them
but it was a good fair sample. and we knew the time was short, and
so we drew a check to the Government of the United States-I don't
know who got it-for the $5,000 and went home.
Of course, I suppose I learned something, had a fairly good time,
and did not have any grudges. They got here first, and, of course,
they wanted to keep their first, which was all right. [Laughter.]
I did find out a great many things I think about the N. R. A. I
do not know what you gentlemen would like to hear. Do you want
to have m6 go on or to ask me questions?
The CLAIRMAN. I think it is better for you just to make your statement, Mr. Darrow, and then any of the committeemen who desire
to ask you questions, may do so.
Mr. DARROW. Very well.
The CHAIRMAN. I think it will save time and be better for you.
Senator KING. I think if Mr. Darrow has any opinions resulting
from the investigations concerning the N. R. A. we would be glad to
get them.
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Well, I will proceed with that, that is what I was

going to do.
I formed some opinions. It does not take me so very long to form
one. I sometimes have to unform them when I form some opinions
on a question.
The outstanding opinion was that the N. R. A. was gotten up to
help "big business", and they could not help big business very much
unless they took the business away from the small fellows. We
arrived at that conclusion from what seems to be perfectly obvious
and undisputed evidence.
I knoi something about big business more than small business,
and my sympathies I am free to say are all with the small fellow.
If there were not so much big business, there would be more small
business, much more, in my opinion.
Big business has all of the advantage, and the N. R. A. very materially increased that advantage, in my opinion. Big business exists
because they have got keen men at the lead of it, they have got plenty
of money, and they can advertise in the leading newspapers, fences,
and barns, and any other way. They not only can, but do.
Little business is supposed to pick up the crumbs that are left to fall
from the rich man's table. They are made up of people with small
capital. They cannot take a page in the Saturday Evening Post
and they cannot spread broadcast over the barns and fences and all
over, the story of what wonderful values they have. They cannot
tell that.
Take for instance the manufacture of tires, automobile tires, There
are a few companies who advertise everywhere and who get the great
bulk of the tire business that goes the'way that advertising takes it.
The little fellows generally operate in the small towns. They have
not large capital. They can snake just as good tires aa the big ones.
The fellows that got the tire don't make them anyhow. The little
fellows make just as good tires.
Now, what would happen to them? They could wait until dooms(lay and they could not find anybody to come to buy their tires, so
one way, one method of distributing them is to sell them to the department stores and the department stores distribute them. They make
their own tests and they are probably just as good as the others. I
am not speaking on the value of tires from observation for I never
have had an automobile, but I know what is done.
The only possible way that the little man can live is to charge less
for his stuff than Ihe big man does, and the big fellows have to charge
because their expenses are great. They are lavish in the expenditure
of money. The little fellows save that. They may be the best tires
nlade. When it goes to a department store or any such place as that,
they are tested, as I understand it, and people are just as willing to
take their tests as they are to take one from the manufacturers.
That is just an example.
There are lots of small dealers in a small
way in America, not so many as there were, though, and they will
get less and less under present conditions, but I aim a poor prophet.
But suppose they destroy all of the small business that there is in this
country; what would be left? Somebody has got to buy the rich
man's goods. They do not swap with each other. The great mass
of people in this country are not rich, they are poor, and they always
will be as long as business is run as business is today. They are poor,
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and they gather up what is left, and of course there is a great (leal less,
because this is a big country, and in the waste places and the vastnesses of the desert and in all of these byways, they are inhabited
by human beings who have wants and desires and who have to fill
them the best way they can, and the small business has a field, not
so easy.
It must always be small business; it produces cheaper and can pro.
duce -cheaper, for they have none of the great expenses, and it has a
considerable amount of business from other small people everywhere.
Of course, to me, I look at this whole industrial question as a fight
for life on the part of those people who have little to spend. They
do not hire expensive lawyers. I get a case from them once in a while,
but I am not expensive. [Laughter.]
If we do not destroy it, there will be nothing but masters and slaves
left before we get much further along. If all business is done by big
business, then they will have to distribute in some way themselves
to the small people that live in the country towns and in the country
where this same thing is going on. I do not care how small the
business is, the concentration of wealth is going on, in a measurable
degree at least, and it looks almost as if there were nothing to stop it.
It is almost a hopeless job to ally yourself to the people that need you
the most, and the rewards, as many count rewards in this world, are
very, very few.
Well, there is no sort of question but what small business has suffered
terribly since the passage of the N. R. A. It would have suffered
without it, but to no such extent, and they might have found ways to
combat it, which they cannot find now and have not found, and I do
not know whether we ever will find it. I am not an optimist. I may
be an idiot, but I am not a cheerful idiot. [Laughter.]
I try to look at these questions as these questions are, and there is no
bright and happy outlook based on reason for the common people of
this country. I think this movement is going on faster than it ever
did before, much faster. Nothing has stopped it and nothing has been
undertaken of this sort except this movement which did not reach any
very great peak. It is obvious, one does not need examples, one only
needs to grasp the facts and reason from them. It is perfectly obvious
that big business has the advantage everywhere. Anybody only
has to watch the advertisements in the papers, and everybody is faniliar somewhat with most all of these big institutions, and they know
what their holdings are and they know what a grasp they have upon
this country.
We tried to get evidence on this question. We tried to get the steel
company in. Nothing doing. Finally they did send a man in. He
was 1ivery high official in the law department. He said he was going
fully i:nto'this case. He brought in one witness whom he asked where
lie lived and why and how and-everything he could think of and I told
him thi. time was fleeting and I would like to have him fet down to the
case, but that did not do any good. He kept on asking te same things,
and I finally-I speak of "" because I was the chairman and did the
talking-and I said I had heard enough of this and the board had
hevrd enough of that, and I wanted him to go oi to the case. lie
said, "This is preliminary." I said, "it is too much preliminary, we
have not got the time." And finally lie was there until noon and he
gathered up his papers and went out and said that so long as lie did
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not have a proper opportunity to testify, he would not come back.
So that was the end of the appearance of that company.
The oil company made an appearance of a half day. It was
utterly out of the question to get them in. They knew what they
were doing. We had no power to issue a subpena, we could not
make anybody do anything. All of the forces of the Government
were on the other side, and we took what evidence we could and tried
to render an honest report on it. Whether it is a good one or a bad
one, those who read it would have to decide for themselves, but I
think it was meant to be the facts as we found them. I do not know,
perhaps I have been talking too long. Maybe you would rather ask
me questions.
The CHAIRMAN. Are there any questions of Mr. Darrow.
Senator COUiZENS. Have you any substantial evidence in your
mind, Mr. Darrow, any specific cases, where the N. R. A. did damage
the little business, or is that all in your report? If it is, I will not
ask you to repeat it here.
Mr. DARROW. Well, it is not all in the report. We got many
letters about it. Do you know whether we have any of those now,
Mr. Mason?
Mr. MASON. They were all turned over to the N. R. A.
Mr. DARROW. Mr. Lowell Masou, who was general counsel for the
Review Board, says that it was all turned over to the N. R. A., but
I get letters every day, pretty nearly.
There was a great dealcame from the small lumber men in the West
and in the South. There were a good many from all kinds of industries
and I have had a great many since we went out of business who tell
that many of their people have gone out of business.
I am afraid that I cannot give you just what you want very definitely, but I think you would not have any trouble to find it if it is
known to the country that you want it.
The CHAIRMAN. Are there any other questions?
Senator KING. Did the testimony which was given to the committee
before your committee, clearly indicate the paramountcy or the power
of the large industries, the large units of industry, over the smaller
units of industry?
Mr. DARROw. Well, I think so. I don't know that they have made
it-quite as plain as I have tried to make it here. I think we have it in
all of our reports. We could furnish you a copy of any of them.
The CHAIRMAN. Every member of the committee has been given
a copy of the reports.

Mr. DARROW. They have?
The CHAIRMAN. Yes.
Senator KING. From the hearings or from the testimony taken,
did you form an opinion as to whether or not the tendencies and the
practices of the N. R. A. result in price fixing of commodities?
Mr. DARROW. Most of it was price fixing. I say most of it a little
carelessly, but very much. All along the ine was price fixing. You
will find it in many of our reports.
Senator KING. The reports challenge attention to that question.
Mr. DARROW. You see, ordinarily when any public body deals with
a big corporation and they are going to buy something, they fix the
minimum price at which the corporation should sell it for the most
he can get. He cannot go above a certain amount, but there is not
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anything plainer in this case. In this instance they said they could
not sell for less. The sky was the limit going up, but they could not
go down. Whatever went for the big one went for the small one,
and he could not go down in the way I am speaking of. If the large
man and the small one are going to sell at the same price, the big man
is going to get the business.
Senator CouzENs. From your observations, Mr. Darrow, is there
any part of the N. R. A. Act that is worth saving?
Mr. DARROW. I do not know that I could answer that as intelligently as one should. I really was not there long enough to be familiar
with everything in it, but I think the basis of it is very bad.
Senator COUZENs. Did you form any conclusions with respect to
any advantages or disadvantages that may accrue to labor from the
enactment of the law?
Mr. DAnOW. I do not think it affects labor, although I know that
many laboring men or their agents believe it does. The price of
labor is not fixed by the price of products. It is fixed by the same
thing that every other price is, by sup ply and demand. As long as
labor unions are strong and can control their product, they get good
wages. When they cannot control their product, they work cheap,
The CHAIRMAN. It is your opinion that if the N. R. A. should cease
on June 16 by operation of law, that it would not effect the unemployment situation in America?
Mr. DARROW. If it did, it would help it, I think.
The CHAIRMAN. You think it would help it?
Mr. DARROW. Yes. It would certainly help small business. I
say it would; that is my opinion, that it would help small business
and that it would diversify a great deal. Of course people have gotten
in the habit of living near their work. Smaller things in smaller towns,
where people live cheaper, and if you take that and move it to a city,
people do not get adjusted to it, quickly anyhow, and all the same
ones are not employed, and it is a very unsettling matter, the whole
thing. That is what we have been going through ever since.
Senator COSTIGAN. Mr. Darrow, you have hadimportant relations
to labor throughout your life?
Mr. DARROW. Yes.
Senator COSTIGAN. What should be done with the collective bargaining feature of the law?
Mr. DARROW. You mean the N. R. A.?
Senator COSTIGAN. Yes.
Mr. DARROW. Well, now, is anything done about it? It is not a
question in my mind as to how it reads. I know that they can have
it, but there is no statute that I remember that compels employers to
hire union labor, is there?
Senator COSTIGAN. Should there be any provision of law which will
require the dealing of collective capital with representatives of--Mr. DARROW (interposing). No.
Senator COSTIAN (continuing). Of collective labor through those
whom employers and workers freely choose to represent then?
Mr. DARROW. I do not think it is possible to make it work. Of
course, capital and labor are antagonistic in the nature of things.
The more money the capitalist gives to labor, the less they have to
themselves, and labor is always poor as compared to capital, and it is
an unequal fight. So far, they have gotten along through the strength
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of their unions, and I do not imagine there is anything else that can
help them. You cannot pass a statute very. well that no one could
employ anybody but union men. If you did, it would not last long
when it got to the courts, I imagine, and I have had some experience
there, too. I think labor has on the whole prospered pretty well
when you remember what disadvantages the poor always have and
how they manage to get their men together and manage to have them
stand together, and their fear of employers who do not want business
interfered with. Of course, they used to pass a great many more
laws against them and enforce them more strictly. I think Mr.
Roosevelt has made it easier for them to organize. I think labor has
got to depend upon itself, just the same as anybody else has.
Senator COS'TIGAN. Did you discover any minimum-wage safeguards in the N. R. A.? Mr. DARROW. I beg your pardon?
Senator COSTIGAN. Did you discover any minimum-wage safeguards in the operation of the N. R. A.?
Mr. DARROW. There isn't any such thing. The safeguards are on
the other side. Let me call your attention to another thing. If you
get tired, I wish you would tell me, because I am getting to the garrulous age. I got there a long time ago.
The CHAIRMAN. We are not getting tired.
Mr. DARROW. The whole thing is obviously made for the rich man,
"big business." It could not be for anything else. They put no
safeguard on it. The safeguard is the other way. They cannot sell
cheaper. They can get all that they possibly can out of it, but.
they must have that much.
Let me tell you who made this thing. I am not going to talk about
you, Don [addressing Mr. Richberg]; I might if you were not here.
[Laughter.I
Once he was a friend of the poor man. Once, I said. [Laughter.]
Senator COUZENS. That is obvious.
Mr. DARROW. I pretty near got off the track on that subject.

Well, how did this thing come about? The first thing that attracted
my attention to it was the wise political economist who advocated
killing little pigs because we had too much pork. An economist connected with the administration, and who advocated plowing up crops
for fear that people would overeat, although everybody was hungry,
and not only advocated it but did it. So they set the horses in the
North to plowing down corn, and the farmers in the South got their
mules out to plow down cotton. They had trouble with the mules,
as I read in the paper; they had been taught not to step on the cotton.
[Laughter.]
So there was some wisdom left in the South. [Laughter.]
And then because it looked a little raw, they took a more direct
and ladylike way of doing it. They hired farmers not to raise crops.
Farmers like to work so much, they have to hire them not to. And
so they went around hiring these farmers, and they are doin it now,
paying people for not working. I would like a job of that sort
myself. [Laughter.)
That is what the farmers have got. I don't know how many others
have got it.
If there is at political economist who ever wrote and advocated any
such thing, I would like to know his name.
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How is that going to help? I know what they thought. They
thought all we needed was high prices. I am not interested in high
prices; I have not got anything to sell; I buy. I would rather tbat
bacon be much cheaper than it is today. I don't remember how
much it was when I stopped eating it, but it is pretty high-40 cents
or around there,
It is the greatest piece of absurdity that ever entered the head of a
woi4ld-be political economist that high prices are a blessing. They
knew how high prices came. They knew it came from scarcity.
When there is scarcity, prices are high. When there is plenty, prices
are low. What do you want-plenty or scarcity? I know I want
plenty and nobody wants scarcity unless he has got some fool opinion
of what scarcity is going to do for him.
They said that we had overproduction, and we have got to lie still
until it caught up. Overproduction is a fool idea that has not pre.
vailed in intellectual circles since Adam Smith, and I have been fairly
familiar with most of the economists all the way down the line. I
have not read all of them, but I have read a great many of them.
There never was such a thing as overproduction and never could be
such a thing.
Production comes from desires, and it comes from our imagination
and our stomach and some other things. We want things, and until
all human wants are satisfied, there can be no overproduction, and
that is how it happened, and unless people have got to grow more
imbecilic than they are now, so that their wants are easily satisfied,
it will continue. It is utterly absurd because the farmer could not
sell his corn for what he thought he ought to get out of it, or anybody
else sell something that they thought they ought to at a higher price
that we should deliberately raise prices by scarcity-burn pigs and
plow under corn and cotton and hire farmers not to raise any thing to
eat, make us poor and hungry and then we will buy even if we have
not got anything to buy with.
That theory is not sup ported by any political economist whoever
wrote. I have not read all of them, but I am familiar with the basis
of them, and.] do not believe that anybody ever said it.
It is new, invented by the N. R. A. recently that is in its full
glory. Everybody who has got something to sell gets all they can,
and everybody who has something to buy wants to get it as cheap as
they can. That is the law of life, and I do not think you can get out
of it.
Just take the world as it is. Have we got too much? Of what? I
will bet that there is not 5 percent or 10 percent of the women that
would not like to get another dress. We don't know why, but they
do, and they like to get a new hat and probably some shoes and
stockings. You cannot tell why even if the old ones are all right.
How about your wives? Don't they want something else? I'll bet
they do. I Know my wife does. [Laughter.]
How about the men? I wonder if we have all got too many clothes.
It is pretty near time for me to get some new ones, but I don't go out
much. Nobody has got enough. Go out through the country where
I came from and where I go to every chance I have to get out, because I love the country, and there is hardly a new farmhouse anywhere in this northern country.
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I took a trip of considerable length not long ago near my old country
home in Ohio. I traveled a great many miles and I knew pretty
nearly every house. I left it 50 years ago, but the house did not.
Everyone of them wants a new house. Nobody has got enough.
What are people talking about when they talk about deliberately
destroying stuff, when there is not anybody living that does not want
more than they have got? The trouble is not that we have got too
much wealth, the trouble is that it is not distributed anywhere near
fairly. We need a new distribution and a mighty radical one which
would probably won't come, which we probably won't get, but we
have not got enough to distribute. Everybody is poor. It is a poor
world, a shabby world all over.
How many people are careful about their clothes? They put their
best foot forward. Almost everybody, almost everybody, and yet we
destroy food, pay people not to work so we can produce an artificial
scarcity and all get rich because we are poor. Not for me. I say
that it is inherent in the ideas of N. R. A. that scarcity is a blessing
and plenty is a curse. It is a poor political economy.
Senator KING. In your investigation, did you discover that "big
business", or the representatives of the larger units were the ones who
backed the codes or who promoted the codes and who were enforcing
the codes?
Mr. DARROW. Without an exception. They do not even deny it.
They say it was put in their hands to fix the price, and they did not
care how high the price was. This is built on the idea that we have
got to have higher prices. I mentioned the exact position of these
people on the question of scarcity. From my friend Richberg down.
lie was with me for a long time but he got over it, I don't know why.
Most everybody has, but I am going to hang to it as long as I five.
Senator COSTIGAN. Mr. Darrow, it has been reported that child
labor has been eliminated and that minimum wages in some sweatshops have been increased from 3 or 5 cents an hour to 40 cents an
hour.
Mr. DARROW. Increased from what, did you say?
Senator CosTrGAN. From a minimum of 3 or 5 cents an hour to 40
cents an hour.
Mr. DARROW. I would like to know where.
Senator COSTIGAN. What are the facts?
Mr. DARROW. Well now, I do not want to pretend that I know
what I don't know, I made no investigation upon that.
Senator COSTIGAN. Did you discover that child labor had been
eliminated?
Mr. DARROW. I discovered it 20 years ago. It had not been fully
eliminated, but gradually for 20 years we have been growing too
wise and too intelligent and too decent to have child labor. It certainly was no great trouble to finish it when most all the full grown
men and women were out of a job, and they did not need to work the
children.
Senator COSTIGAN. Was it finished under the N. R. A.? Your
sympathies are known in that field, and I only want to discover the
facts.
Mr. DARROW. Yes. As far as I know, the first legal action was
taken, but the work had all been done before, and of course the panic
1
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or whatever we call it-I guess I don't know-maybe it is normal
instead of a panic nowadays-but it left no room for child labor.
Fathers and mothers were out of a job. Full-grown men were out of a
job, as they are today.
Senator CLARK. Mr. Darrow, in your judgment was it necessary
not only to legalize but to make mandatory in many cases every sort
of monopolistic practice that had been outlawed in this country for
nearly half a century, in order to eliminate child labor or authorize
the 'collective bargaing?
Mr. DARROW. No. There are natural forces back of most everything. Human beings don't do half as much as they think they do.
Their intellect is not so great. It comes from experience. We learn
certain things because we had to learn them or starve and that occurred
to us in our business.
Senator KING. Ii it not a fact Mr Darrow, that many of the States
had laws which protected child labor, or rather prevented child labor
and were not the States more and more enacting legislation of that
character?
Mr. DARROW. Of course it was going out of style fast. When my
friend Richberq begins to tell what they have done he says that
they have abolished child labor the first thing. I was working on
that before he was born. [Laughter.]
Senator COSTIGAN. As a matter of fact statistics, even during the
period preceding the depression, which began in 1929, indicated that
two or more million children were working more or less excessively
in this country, while adults were out of work. One of the grievances
of unemployed men and women in those days was that it was impossible to substitute adult for child labor. Have you any facts with
reference to child labor employment prior to 1929?
Mr. DARROW. 1929 meaning what time?
Senator COSTIGAN. The Wall Street collapse in October 1929.
Mr. DARROW. Prior to that?
Senator COSTIGAN. Prior to that, and since.
Mr. DARROW. No, I could give you what I think was the logic of it.
Of course, good times have gone forever. We have had in the past a
sort of a changing cycle of fever and ague, one following the othersometimes hot and sometimes cold. Sometimes we can get a full
stomach and sometimes we get along with an empty stomach. That
is, the people that work. I do not work, so I always have enough.
But in the future, more than in the past-panics and good times---all
of these things are going to follow each other. Why? Because the
power of production has overrun any machinery we have, or any
idea i e have for distribution. It is no trouble to produce goods now.
I would not pretend to quote figures, but we can produce 20 times as
mnuch Ut least, to be moderate, as we could 50 years ago. In the next
10 years, if we get into business again, we can produce so many more
goods than we have that we can get a panic quicker. It is easy to
produce, but who is consuming? Nobody but the well-to-do. It is
a travesty upon the intelligence of people, I think, that there should be
any such outrageous distribution of the products of toil as there is at
this time, and as there always has been in the world. This time is not
different from any other. I have always been interested in it, because
I was interested in the question.
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Senator COSIGAN. Your analysis indicates that in your judgment

-4big business" is consuming the consumer?
Mr. DARROW. Yes. I don't know what "big business" is going to
do without the consumer. They have to eat more themselves. Their
stomachs are not much bigger than ours; of course they are a little
bigger-they have been distended more. Not much.
The CHAIRMAN. Are there any other questions?
Senator LONERGAN. I would like to ask a question of Mr. Darrow,

Mr. Chairman.
The CHAIRMAN. Yes; Senator Lonergan.
Senator LONERGAN. As a lawyer, do you feel that Congress has
anypower to legislate on matters solely within a State?
Mr. DARROW. Well, I will give you my opinion, which I have not
Verified lately. I would say they had not.
Senator LONERGAN. I think you are right.
Mr. DAnROW. I do not know what the Federal and State division
stands for unless it is for something like that. Don, am I right about
that? [Addressing Mr. Richberg.]
[Laughter.]
Mr. Ricinxmo. Partly right.
Mr. DARROW. Neither of us ought to be glad if we are partly right.
Senator LONERGAN. I was interested in your statement about

-curtailed production. Do you feel the same way about production
insofar as industry is concerned?
Mr. DARROW. Whether we should shorten hours and so on?
Senator LONERGAN. Yes.
Mr. DARROW. I think we should.
Senator LONERGAN. What is your idea?

Mr. DARROW. Because we do not need it to start with.

Senator LONERGAN. No, I mean as to the number of hours per week.
Mr. DARROW. I have not carefully thought of that. How many

are they now?
Senator LONERGAN. Well, it varies-48 or 50 or 54.
Mr. RICHBRG. It is an average between 40 and 48.

Senator BLACK. That does not mean that they have actually been
working between 40 and 48.
Senator LONERGAN. I would like to have an answer.
Mr. DARROW. I know there is a lot of idleness that we all have to

recognize. Why, I would say--of course it is pretty easy to make
them as short as we please, but they ought not to be more than 5 or 6
a day.
,hours
LONERGAN, For how many days?
Senator
Mr. DARRow. Five.

What do the men do anyway?

The men do

not do anything, the machine does it all.
Senator LONERGAN. Have you any ideas for improving the system
of distribution? We all agree we have underconsumption.
Mr. DARROW. Improving the distribution?
Senator LoNE RCAN. Of the output of industry and farms.
Mr. DARROW. Whether it should actually be done?

Senator LONERGAN. No; the fault is in our system of distribution.
Have you any ideas for improving the system of distribution as to the
output of factory and farm?
Mr. DARROW. Yes; I have got a lot of them, but nobody listens to
them. [Laughter,]
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Senator LONERGAN. I will furnish willing ears.

'
Mr. DARROW. All right. Of course, it is the crime of the ages, the
inequalities of distribution. It is the crime of the ages since man
went down into the mines for a shilling a day or 2 shillings, in England,
and little children went down with them, 5 or 6 years old. They
went down so early they never knew anything about sunlight, worked
in the mines all day, and went to bed at night. Perhaps they have
gradually raised the conditions to some extent, but you have got to
have'a will to do before you can do, haven't you?
The lords of creation think that the Almighty meant that they
should be rich and the great mass of the people should be poor. Men
have got to do these things themselves, but men are awfully hardhearted. I have even known poor men that were pretty tough.
Kindliness comes from imagination, and very few people have any to
waste. What they do have, they do not generally use very much.
When they get so that they can put themselves in other people's
place and suffer because they suffer, we will probably get rid of most of
these inequalities, but whether they will ever got there, I do not
know.
I think that something like a socialistic system would be the only
thing that would make anything like an equal distribution of wealth.
There might be a thousandother things that I have never thought of,
or a dozen other things, but if the theory would work, which I don't
know anything about-it has never been tried, and somehow theories
have a habit of looking good and not working out well-but there is
no decency or sense in the great difference between the rewards in
this world. Some men get say a thousand dollars a day or a hundred
dollars a day. I have even had that myself flaughter]-I mean the
hundred dollars [laughterl-and others were on the verge of starvation. One man can eat just as much as the other, he needs just as
much, and the tragedy and the comedy of all of it is that it is not
necessary that anybody should be deprived of anything. What are
all of these machines made for if they are not made to hep the human
race to live a better life, and an easier life, to easier life, to have more
pleasure and less pain? They have had their share of pain.
You asked for ultimate things. Undoubtedly things will come in
between this time and that time if that time ever comes, and lowering
the hours would help. There is no need of working long hours any
more. It would be an immense help and it would be a help toward
some day when people will be ashamed to be rich, and that is the
cultivation of imagination which it is not a very easy thing to do, but
there are still some idealists in the world and always have been some.
You have got to depend pretty much on those things. I think it is
possible that we will have a better situtation a few hundred years
from now. I hate to wait so long.
Senator LONERGAN. Do you think there is any substitute for
economic laws?
Mr. DARROW. I am not at all sure about economic laws. I do not
think they are like the laws of gravity. I think we will find that most
of them have been made by human beings and pretty human at that.
Senator LONERGAN. But with thousands of elements entering into
the operation of them.
Mr. DARROW. Oh, yes, certainly.
Senator LONERGAN. And world-wide in character.
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Mr. DARROW. I would say that the best theory to get would be
that of some of the old philosophers, William Morris among the rest,
"to everybody according to his needs, and from everybody according
to his capacity."
I don't know why a man can't have more pleasure feeding somebody
else than eating too much himself. Of course, we would not have any
such rotten system if people would be idealistic.
Senator BLACK. 1 want to ask you a question. As I understand it,
the Senator asked you what method could be used to bring about a
better distribution under our present system.
Mr. DARROW. Under our present system?
Senator BLACK. As 1 understood your ideas, I want to see if I am
correct; you believe that since we must depend upon the American
people mainly to buy our goods, the millions of them, that the only
way to enable them to buy the goods is to give them enough income
to do so?
Mr. DARROW. Yes.
Senator BLACK. These poor people that you are talking about?
Mr. l)Aw ow. Yes.

Senator BLACK. Do you know anything in the world'that will make
a factory run and produce except customers who can buy their goods
at a profit under our system?
Mr. DARROW. Of course, there isn't any.
Senator BLACK. Then the remedy, so far as distribution is concerned, is for us to find some way to give these millions of people who
have to have a living income under a living standard, an income
sufficient to enable them to buy the goods of the farm and factory,
isn't it?
Mr. DARROW. Certainly. I do not agree with you on the question
of our having to consume them all ourselves. I am a free trader.
Senator BLACK. I agree with you, in theory, myself. I have voted
against all of these tariff bills, but it seems that nationalism has come
to stay for a long time.
Mr. DARROW. We have had too much of it. If the thing is true
in theory, it is true in practice. There would be something wrong
with your theory if it would not work out.
Senator BLACK. If the people adopt the other practice, not only
this country but all of the other countries, and put up embargoes and
establish quotas and prohibitions, then you are up against a reality.
Mr. DARROW. I think the United States could exist perfectly well
without any other country, but I do not believe in it.
Senator BLACK. Neither do I. I believe in trading. I believe
trade is a blessing and not a curse.
Mr. DARROW. Not only that, but trade is the father and mother
of good will and of intelligence and learning. Trade is not only the
exchange of goods, but it is the exchange of ideas, which is just as
important, or almost as important.
Senator

BLACK.

As I understood your ideas-I just wanted to be

sure that your idea was to give everybody a job, with such hours as
necessary to give them a job, and give them enough wages to enable
them to buy the products of their own labor?
Mr. DARROW. Certainly.
Senator BARKLEY. Mr. Darrow, I was called out and perhaps
somebody else asked you this question-

310

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Mr. DARROW (interrupting). I hope I will answer it the same way
if they did.
Senator BARKLEY. I have no doubt of that. In speaking of the
reports by your Board, the three reports, which I have read in most
part-I had to read one of them hastily-but in those reports you
set out certain findings that you had brought about by reason of the
hearings and the complaints which had been brought to the attention af your board, and you made certain recommendations?
Mr. DARROW. Yes.
Senator BARKLEY. That would correct what you decided were
injustices in the administration of the codes if I recall. Do you
know to what extent any of your recommendations for corrections
were carried out or have been carried out since the Board ceased to
exist?
Mr. DARROW. I have not heard of any of them being carried out,
but Mr. Mason, who was our counsel, and who is really more familiar
with that, says they were carried out to a considerable extent. A good
deal of it.
Senator BARKLEY. The duty of this committee is not only to
investigate the past operations of N. R. A., but to consider in what
form the N. R. A. will be continued, if at all, under the request and
suggestion of the President, and it is the recommendation of the administrators, including Mr. Richberg and Mr. Williams who have
been testifying for several days, the operations of the N. R. A. in
the future be limited to interstate business or such business as materially affects interstate business, and that the number of codes be
reduced from some 600 to about one hundred and eighty odd,
dealing with the typical larger units of business and industry in the
country. Would you say that that to some extent at least, eliminated
the objections and criticisms which you found as a result of your
investigation?
Mr. DARROW. I think the fewer the better, but I would reduce
them more. To nothing. I may be wrong about that, of course,
I do not believe in the theory.
Senator BARKLEY. You are opposed to the whole theory of the
N. R. A.?
Mr. DARROW. Yes; I do not think it is the right theory. It is
based on the idea that there is not enough to go around, and you cannot get enough anyhow, and producing scarcity and all of that. I
have no prejudice about that, though.
Senator BARKLEY. Do you think that the elimination of child labor
in these codes has been beneficial?
Mr. DARROW. The elimination of child labor is certainly a benefit
to anybody who is a human being, whether it comes through the codes
or in any other way. Of course, the elimination of child labor has been
going on for 200 years now.
Senator BARKLEY. It has been a very gradual elimination?
Mr. DARROW. Yes, too gradual.
Senator BARKLEY. But there was a precipitation of the elimination, was there not, as a result of the codes?
Mr. DAIROW. I don't know. I hate to give them any credit.
[Laughter.]
Senator BARKLEY. That may furnish a key to your whole attitude
toward this thing.
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But I have talked about a good many

things besides that.

Senator BARKLEY. If it be true, and I am not making the assertion,
but if it be true that the codes have resulted in the considerable elimination of child labor, you would be willing at least, notwithstanding
any preconceived notions, to give credit for that?
Mr. DARROW. Yes; I would lay off of that.
Senator BARKLEY. And if it be true, and I am not making the asser-

tion-Mr. DARROW (interrupting). I understand.
Senator BARKLEY. But if it be true that the shortening of hours,

brought about by the codes, did spread employment among a large
number of people, you would be willing to credit that up on the proper
side of the ledger?
Mr. DARROW. Yes. Browning, I believe, said there is good in
everything. That I believe ought to apply to N. R. A.
Senator BARKLEY. That is all.
The CHAIRMAN. Thank you very much, Mr. Darrow, for your

testimony.
We will now hear from Mr. Hillman.
STATEMENT BY SIDNEY HILLMAN
Mr. HILLMAN. Mr. Chairman and gentlemen of the committee, for
the record, my name is Sidney Hillman, president of the Amalgamated
Clothing Workers of America, member of the Labor Advisory Board
since the organization of the N. R. A., and a member of the National
Industrial Recovery Board since last September.
I did not expect to have the opportunity to appear this morning,
and therefore have not the material with me to substantiate my
statements, but I would be very glad to state, in the limited time,
my reaction to, first, the conditions prevailing before the N. R. A.
became a law of the land, and the result of our experience, especially
affecting labor, since the National Industrial Recovery Act became
the law of the land.
I am quite fearful that most people do forget the condition prevailing in the country 2 years ago. In my contact with labor, we found
that by 1931 and 1932 and the early part of 1933, conditions had
become unbearable as far as labor is concerned.
I do not like to take issue with my good friend Mr. Darrow, but from
personal experience I know that in the years after 1929, child labor
became a larger and larger factor in American industry. I can
present evidence to show that parents have been put out of work and
children 14 and 15 years old were put in the factories at wages of $2
and $1 a week. The family had to depend on the support of child
labor, not merely in some few instances, but affecting tens of thousands of workers.
In my contact mainly with what is called the "sweated" industries,
we found that since 1929, wages went down as low as 2 and 3 cents an
hour, not merely of some individuals, but affecting thousands of
workers.
Considering production first; even before the N. R. A. provisions
which are alleged to have curtailed production, it had been reduced
50 percent in this country from 1929 until 1933Senator BLACK (interrupting). Pardon me. I did not want to
interrupt you, but will you repeat that?
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Mr. HILLMAN. Production compared in 1932 and 1033 to 1929
went down 50 percent.
Senator BLACK. You said something about before the N. R. A.
curtailed production.
Mr. HILLMAN. I say, I have made reference that this could not be
barged up to the provision for curtailment of production that N. R. A.
is today being charged with. At that time there was the freedom
for employers to produce as much as possible.
Shuator BLACK. Isn't there yet?
Mr. IILLMAN. It has been stated by a number of critics of N. R. A.
and including my friend Mr. Darrow, that the N. R. A. is built on
an economy of scarcity to control production so that we can raise
price levels, and I say the fact is, without going into any defense of
whatever unfair or fair trade practices are written into many of the
codes, it is a matter of record that from 1929 until 1933 production,
the volume of production in this country, was reduced close to 50
percent.
Senator BLACK. You still did not answer my. question. Do I
understand from what you say that there are provisions in the codes
providing for curtailment of production?
Mr. HILLMAN. What I mean by'it, Senator, is that, regardless of
provisions in codes, production will be curtailed naturally if there is
no power for consumption.
Senator BLACK. All I was interested in is this: You say the codes
themselves provide for a curtailment of production in the factories.
Mr. HILLMAN. I am sorry I brought that in. [Laughter.]
Senator, what I am trying to make clear is thisSenator BLACK (interrupting). Do they or do they not?
Mr. HILLMAN. I believe that some of them, if put in on a longrange program and if carried in the codes, may curtail production.
Senator BLACK. You can bring those provisions tomorrow; can you
not?
Mr. HILLMAN. Of course.

Senator

BLACK.

All right.

Senator KING. When you speak of the reduction in production, do
you mean farmers as well?
Mr. IIILLMAN. I am taking industrial production.
Senator King. What about farmers?
Mr. HILLMAN. The farmers had overproduced, and therefore had
no purchasing power left at all.
Senator KING. Do you not know that there was a limitation of production in cotton and in many of the farm commodities?
Mr. HILLMAN. I am referring to conditions before the "new deal"
policies went into effect.
Senator KING. I am referring to the years that you referred to.
Was there not a reduction in agricultural production and cattle and
mining activities?
Mr. HILI.MAN. Mining activities, yes; but I understand that the
farmers needed the provision for the curtailment of production that
went into effect.
Senator KING. I am not asking you who needed it; I am asking you
if it was not a fact, Is it a fact?
Mr. HILLMAN. That there was an overproduction at that time?
Yes.
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Senator KING. Is it not a fact that there was a reduction in production?
Mr. HILLMAN. Possibly. I am not as familiar with that.
Senator KING. Are you limiting your generaHzation to the textile
trade, or are you speaking generally?
Mr. HILLMAN. I am speaking of the general production of the
manufacturing industries.
Up until 1933, unemployment, as is well known, had increased at
a pace that was most alarming. The official figures are that there
were 13 millions of people unemployed.
Senator KING. When was that?
Mr. HILLMAN. In 1933, the early part of 1933. Estimates were
that there were from 15 to 17 million unemployed and, as a matter of
fact, in the early part of 1933 a larger number of people were losing
their jobs than at any time before. Over half a million people were
being discharged monthly from industry at that time.
As far as wages are concerned, the total wage bill has been cut down
60 percent. A worker receiving a dollar in 1929, received as little as
40 cents in 1933. The wage bill had gone down over 60 percent, and
of course it is obvious what the effects of that were on the consumption
power of the country, and it is my conviction, and my firm conviction,
that if the "new deal" policies would not have been initiated at that
time, that we wer% drifting very rapidly to a complete stagnation of
industry. We could figure out at what time, almost, our whole
employed population would be unemployed.
The sentiment among the laboring groups at that time was a complete feeling of hopelessness, They had lost confidence completely
in the leadership of the country-its financial leadership, industrial
leadership and also political leadership, and I just hate to think of
what would have happened if the new administration had not come
in with the "new deal" policies that have again given hope to all of
these millions of people.
Since the N. I. R. A. has become a law-and I am not here to say
that the National Industrial Recovery Act has carried out what
believe ought to have been its natural development-I believe that we
have not gone far enough in N. R. A. We should shorten the working
hours more rapidly and much more radically than we have done, but
it is a matter of record that since 1933, over 3 %million workers have
been placed back in industry.
These are facts and not theories. We do not have to question
whether it did or did not happen. It is a fact that 3%million workers
have been placed back, many of whom had lost any hope of ever
finding jobs in industry, before the "new deal" policies came into
effect.
In my judgment, mninium wages are too low-entirely too lowbut we can show tens of thousands and hundreds of thousands of
workers who were compelled to accept wages as low as 10 cents an
hour, 5 cents an hour, 3 cents an hour, who have at least the protection
of 24 cents an hour, 30 cents on hour, and 40 cents an hour. It is a
fact that for these workers for the first time since 1933, and some of
them even before 1929, it is the first time they are getting Government
protection to guarantee them a very low mininum income, but at
least guarantee them a minimum income.
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And I am in total disagreement with Mr. Darrow's statement, and
the facts are on my side, that we could give protection to workers to
save them from a starvation wage without a law. It is my firm con.
viction that if the National Industrial Recovery Act is not renewed,
and of course in my judgment it ought to be a stronger act and not a
weaker act or no act at all, that this country is going to face an unemployment situation even worse than in 1932 and 1933. These em.
ployers who were compelled by law to reemploy people will make up
for lost time. We had conditions in 1932 and 1933 with 15,000,000
people unemployed, and children were compelled to work 50 hours a
week and as much as 60 and 70 hours a week, and the people who
were unemployed had to get support from relief agencies and Government relief. There are already very disturbing indications since
the criticism that has goine out against N. R. A., and I would like
to sa to you gentlemen that I believe some of the criticism is well
justified, but it is one thing to say that something that we have
undertaken in less than 2 years, in the time of the greatest emergency,
with all of the pressure from the people from all sides, with a very
weak law in my judgment, a law that has compelled us to say to
employers "What will you do?" is not perfect and another to condemn
it entirely.
While there is a clause for the imposition of codes, but whether the
law was 'not considered strong enough or whether it was not considered
proper policy, there has not been a single imposed code. When I say
,we "-I was not in the administration, I was representing one of the
so-called "pressure" groups, the labor group. We would come over
and we would say, as for instance regarding the laundry trade: "All
we could do is to bring them up to 14 cents an hour." A very low
wage, but at 14 cents an hour, that meant an increase of 46 percent
on the prevailing wage at that time, and of course not having the
power to impose codes or not being the line of policy, we had to take
14 cents an hour in the laundries, where at least we knew that we
will give some relief and help to those sweated and starved workers,
and not merely hold out to them very beautiful panaceas in the future.
In other words, giving them some opium while the sweat operators
were operating on them.
Senator BLACK. Mr. Hillman, would you object if I asked you a
question?
Mr. HILLMAN. No; certainly not.
Senator BLACK. You say if all of this were not changed, you thought
many people would be thrown out of employment?
Mr. HILLMAN. By millions they will be thrown out.
Senator BLACK, What features of this law do you refer to as giving
them employment?
Mr. HILLMAN. Maximum hours.
Senator BLACK. Anything else?
Mr. HILLMAN. Minimum wages.
Senator BLACK. Anything else?
Mr. HILMAN. Of course, child labor.
Senator BLACK. Anything else?
Mr. HILLMAN. The next thing I am coming to is where I am to
speak for the other pressure group. I am trying to get something
elseSenator BLACK (interrupting). What other features are necessary
to prevent throwing these millions out of work?

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

315

Mr. HILLMAN. I believe it is necessary, Senator, and there, of
course, we have to be very critical and very careful to see that what
is done is done only where It is necessary. There are certain industries
that are sick industries. Those sick industries, if they need relief,
ought to be given relief, otherwise, of course, they will not provide
reemployment.
Senator BLACK. Which ones do you refer to?
Mr. HILLMAN. Well, we will take the bituminous coal industry, an
industry that is overdeveloped, and a number of other factors that
affect that particular industry. That industry has been 1' bankrupt
industrySenator BLACK (interrupting). What is the relief that they need?
Mr. HILLMAN. We may have to go so far as to give them a measure
of price control.
Senator BLACK. All right. Then you have four things in mind, as
I understand-maximum hours, nummum wages, child labor, and
price-fixing.
Mr. HILLMAN. No; not price-fixing. If you will permit me to
developSenator BLACK (interrupting). Price control.
Mr. HILLMAN. If you will permit me to develop it, I was coming to
that.
Senator BLACK. You said "price control", did you not?
Mr. HILLMAN. I say that in some industries-in my judgment very
few-I could not name three of themSenator BLACK (interrupting). I am not interested in how many.
That is the fourth thing. Is there anything else?
Mr. HILLMAN. In the case of the textile industry, which is overdeveloped, you may need to give them production control.
Senator BLACK. That is five. In other words, you mean by that,
the power to reduce production?

Mr.

HILLMAN.

Temporarily.

Senator BLACK. Or fail to produce, by agreement with each other?
Mr. HILLMAN. It is not a question of the curtailment of production.
Production is being curtailed by what people call natural causesSenator BLACK (interrupting): I am not talking about the other
method; I am talking about the fifth thing you suggested.
Mr. HILLMAN. It is to bring about orderly production.
Senator BLACK. To give them the right by agreement to fix the
amount that is produced in the industry.
Mr. HILLMAN. I would say that that is not the purpose, but I
would not give them the right.
Senator BLACK. You would have that supervised?
Mr. HILLMAN. No; I would not have it even supervised. I would
say that if an industry is so sick, that they must have that kind of
relief a governmental agency alone should have the only power, not
merely to determine, but even to investigate. Then we will say,
Government approval, of course. We must take the information
submitted by the industry.
Senator BLACK. That is the fifth. Is there anything else that has
to be continued, according to your judgment, to keep people from
being put out of employment?
Mr. HILLMAN. No; Ido not know of anything else. I would say
on this question-you probably heard that whisper-there are certain
unfair trade practices.
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Senator

BLACK.

Who suggested that?

Mr. RICHBERG. I suggested that.

Senator BLACK. All right. You suggest that certain unfair trade
practices that we have got to protect against, to keep people from
being thrown out of work?
Mr. HILLMAN. Yes.
Senator BLACK. That is what we are talking about.
Mr. HILLMAN. A sick industry utlimately means less employment.
Senator BLACK. Now we have got those five.
Mr. HILLMAN. Yes.
Senator BLACK. Which trade practices?
Mr. HILLMAN. I would say to throw out 95 percent that industry
suggests, and you will still find 5 percentSenator BLACK (interrupting). Which trade practice is it now that
needs to be protected?
Mr. HILLMAN. There is no question that we will all agree that
fraudulent advertising should be outlawed.
Senator BLACK. That is done by law ordinarily, is it not? That
is fraud. Do you not think that ordinarily if Congress is going to
outlaw fraud and stealing, that it ought to do that by a law?
Mr. HILLMAN. Yes; you are right.
Senator BLACK. That could be done by a law, could it not?
Mr. HILLMAN. Senator, we have the antitrust laws that have been
laws for decades, and still we find that trusts have grown bigger and
fatter for all of these years. Our experience is that unless we can,
unless the Government will create an administrative agency to move
positively in not permitting that sort of trustification that comes
from the mere use and abuse of the power, I have not, Senator, much
confidence in just passing a law. The antitrust law is there, and we
have the aluminum trustSenator BLACK (interrupting). We could enforce it, if Congress
passed it, as well as if the N. R. A. passed it. Do you think there is
any difference in enforcing a law that Congress passes or one that the
N. R. A. passes?
Mr. HILLMAN. I believe that any law must be passed by Congress,
but I believe that unless Congress brings about an administrative
agency, whether it is the N. R. A. or what not, that can actually
follow up and give protection to the small unit against that power
uncontrolled, by the large unit, that the law itself will give very
little protection to the small business man.
Senator BLACK. What is the next thing that you think we have got
to protect against to keep people from being thrown out of work?
Mr. HILLMAN. I think that these matters which I have mentioned
will give proper protection. Further, I would like to have in the
law affecting abor provisions, a definite-not merely power given to
the President-but direction and instruction if you please to the
President, that any industry may submit voluntarily if possible a
code of fair labor provisions, a limited code, and if they do not, that
such a code be imposed upon them, because Senator, what we find
is thisSenator BLACK (interrupting). You give that as the sixth thing that
we have to do?
in Mr. HILLMAN. That we must have outstanding, otherwise, we are
ina position where we have to do horse trading with industry, whether
it is a single administrator, a board, or anyone.
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Senator BLACK. Do you know anybody who ever got by successfully in horse trading with industry?
Mr. HILLMAN. If we are going into a position of horse trading, I
believe they have much more trading experience.
Senator BLACK. Do you know anybody who ever made a good
trade with them?
Mr. HILLMAN. Unless you have power to match them, and I would
say that in the law there should be a definite provision for imposition
of codes, that whatever is the agency, whether it is Congress itself,
whether it is the N. R. A., whether it is any other agency, that in
our anxiety to give protection to labor and bring about reemiloyment,
we have to sanction a number of other things that industry believes
they must have, and we ought to make the law so definite that an
employer, a large industry, will not come around and say, "Unless
you give us this, we will not agree to the code." We have some
industries today that do not have any code.
Senator BLACK. Let ine ask you this other question: What part,
in your judgment, from your experience down there, of these three
and a half million people who have been reemployed, have been reemployed on account of the maximum hours and minimum wages and
child labor, and what part have been reemployed on account of the
stabilizing or fixing of price control of any kind, and these other unfair
trade practices? You have some judgment on that?
Mr. HILLMAN. I would give the least to price control. I would say
the bulk of reemployment came through the minimum wage, which
gave us more purchasing power, and the maximum hours, which
provided for reemployment.
Senator BLACK. What part of it would you say came from them?
Mr. HILLMAN. Of course, it is such a wild guess. In my own
judgment, I would say 80 percent.
Senator BLACK. Do you believe that as many as one-tenth of 1 percent were reemployed on account of the stabilizing of prices in the
aggregate?
Mr. HILLMAN. I would not want to say to you of my own knowledge
what effect it has. My approach to that, SenatorSenator BLACK (interrupting). Do you believe any part of it was
brought about by that provision? The reemployment.
Mr. HILLMAN. I would say this, Senator. Not reemployment
through price-fixing, but assuming that we should, for instance, in the
bituminous coalSenator BLACK (interrupting). Do you believe any part of it was
brought about by that, or not?
Mr. HILLMAN. I would say that the bituminous coal industry
could not maintain its reemployment program and its wage levels if
they would have the cutthroat competition that has been ruining
that industry for the last 20 years.
Senator BLACK. Do you believe any part of the reemployment of
the 3%millions was brought about by stabilization of prices?
Mr. HILLMAN. Some, yes. I would say that the coal industry, not
only the question of reemployment, but the people that were employed were employed at starvation wages. I would say that the
major part in the bituminous coal, affecting 300,000 to 400,000 workers
can have their reemployment at a decent minimum wage because of
the price protection.
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Senator BLACK. If this Congress should pass laws relating to wages,
that you are talking about, and relating to hours and conditions of
labor, you know, do you not, Mr. Hillman, that we would take care
of the overwhelming percentage of elements which enter into employment or unemployment?
Mr. HILLMAN. I agree fully with you, Senator.
The CHAIRMAN. The committee will recess until 10 o'clock tomorrow morning, and Mr. Hillman, you will please be here then.

(Whereupon, at 12 o'clock noon, a recess was taken until Thursday,
Mar. 21, 1935, at 10 a. m.)
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Senator BLACK. When were you born?
Mr. HILLMAN. In 1887.
Senator BLACK. Are you naturalized?
Mr. HILLMAN. Oh, yes.
Senator BLACK. How long have you been in this country; a Voting

citizen?

Mr. HILLMAN. Over 20 years. About 20 years.
Senator KING. You have been back to Russia a number of times,
have you not?
Mr. HILLMAN. Ye3. I have visited Russia three times since the
war.
Senator KING. And you have here an organization, have you not,
en organization which is a sort of a clearing house, which deals with
Russia?
Mr. HILLMAN. Our banks have had a transmission service to
Russia for sending money, so that it should be paid in American
dollars and not in worthless rubles. The Mellon bank and other
banks have availed themselves of our service.
Senator WALSH. Are you not the witness who appeared last year
before the Committee on Education and Labor in opposition to the
Wagner labor bill?
Mr. HILLMAN. No, Senator. I appeared for the Wagner labor bill.
Senator WALSH. You appeared for it?
Mr. HILLMAN. Yes, Senator. You were presiding over that
hearing.
Senator WALSH. Are you in harmony with the views of the American Federation of Labor?
Mr. HILLMAN. I am part of the American Federation of Labor.
Senator KING. For 1 year?
Mr. HILLMAN. Just for 1 year.
Senator KING. They would not let you in with some of your
radical views of bolshevistic views, and youMr. IIILLMAN (interrupting). Senator, I should rather prefer that
President Green and John Lewis speak on this matter.
Senator KING. All right. Proceed.
Mr. HILLMAN. On the question of the condition prevailing before
1932 and 1933 the purchasing power of the country had been reduced.
to a degree where, in my judgment, there was nothing else but to
look forward to a complete paralysis of our industries.
I appeared before a Senate committee presided over by Senator
La Follette in 1930, when the number of people unemployed in this
country was only four to five million, and we had at that time urged
along with others that real protection be given to labor in the emergency, and I am satisfied that if a policy would have been carried out
at that time where labor would have been given sufficient guarantees.
for minimum wages and maximum hours, that we would have avoided
the worst time of the depression.
The record since N. R. A., is a record of reemployment, reemployment running up into millions and that has been accomplished
through the shortening of hours and the provision for proper minimum wages.
I have a telegram that I would like to read right now, showing what
has been accomplished in one industry, in the cotton-garment in36-hour week, in the last &
dustry,
monts.by just the introduction of the
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Senator KING. Do you know that there are more than 100 mills
closed in Georgia and South Carolina during the last 2 or 3 months?
Mr. HILLMAN. In the cotton-garment industry?
Senator KING. Cotton cloth.
Mr. HILLMAN. I am referring right now to cotton garments. Here
is the statement from the Cotton Garment Code Authority, a telegrnm
to Burton Oppenheim, Apparel Section, Division 5. [Reading:]
Preliminary tabulation of companies covering three-quarters of total employment reports 147,000 workers February 1935, an increase of 11 percent for
identical plants above February 1934.

The introduction of the 36-hour week in the cotton-garment industry has added within the last 2 months, close to 20,000 workers in that
industry. Twenty thousand workers have been taken off the relief
rolls or will not have to go on the relief rolls by the instrument that
we have today, through hearings, conferences, and determinations in
N.R.A.
This is an industry that was known as the "sweatshop industry",
where child labor was employed in larger and larger numbers. Wages
went down to $1 and $2. $4, $5, or $6 was the median wage, or the
average wage in the State of Pennsylvania.
Here is the report to the N. R. A. [Reading:]
Based on reports covering three-fourths of employees in the industry for I
week in the month, Dr. Alfred Kahn, statistician, estimates 1934 the total February pay roll $7,600,000. 1935 total February pay roll $10,200,000. Average
hourly earnings in February 1934, recorded as 36.6 per hour. February 1935,
recorded as 42.3. Average man hours, February 1934, recorded as 32.2. February 1935, as 30.9.

It shows again a substantial increase right now in the purchasing
power of a large group of people with millions of dollars going into
pay rolls, and therefore supplying consuming purchasing power
throughout the country.
I have stated yesterday that if the N. R. A. should not be renewed,
it is our judgment that we are going to get an immediate reduction
in wages throughout the country, and more unemployment. We have
already received telegrams sent in from the Regional Compliance
Board in Omaha that a trucking company has already announced a re,
duction of 10 percent, to take effect within the next 2 weeks, because
they said that the N. R. A. is not going to be renewed, and therefore
are coming back again to wage slashing and wage reductions.
Senator WALSH. Has it been your observation, Mr. Witness, that
unfortunately the establishment of minimum wages and shorter
working hours has resulted in a substantial increase in the price of
commodities, with the result that the public are not purchasing as
much as formerly and therefore there is not much gain in many
industries in employment?
Mr. HILLMAN. May I answer the question with the record that I
have from one industry that I am closely associated with, and that is
the clothing industry, where the code has given a large increase to
the workers in that industry. The record of that industrySenator WALSH (interrupting). The cotton-cloth people allege as
one of their handicaps the fact that there has been a 100-percent
increase in the price of cotton cloth-many kinds of cotton clothand that has resulted in a rapid decline in the construction of cotton
cloth, and notwithstanding the fact that wages have improved and

324

iMr.

* *

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

minimum wages have been established, the industry is in serious injury
of collapsing, and also that the number of unemployed are now rapidly
increasing because the price has gone beyond the purchasing power of
the people.
Mr. HILLMAN. May I answer you, Senator, by stating that in the
clothing industry the record is that the prices to the consumers have
gone down 20 percent from a year ago up to this season.
Senator WALSH. So you say now, do you, that in the cotton-garment
businessMr. HILLMAN (interrupting). In men's clothing.
Senator WALSH (continuing). Notwithstanding the larger number
of people employed, and notwithstanding the minimum wages established wiping out the $4, $5, and $6 a week salary, and notwithstanding
shorter hours and higher wages, the price of cotton garmentsMr. ILLMAN (interrupting). Men's clothing, I am giving you,
Senator. Prices have gone down 20 percent to the consumer.
Senator WALSH. That is the first thing I have heard of that has
gone down.
Mr. HILLMAN. Twenty percent, compared with a year ago, and
the reason for it is that, after all, the determination of cost is volume.
If there is more purchasing power in the country and an establishment is able to increase its volume of production, it reduces its overhead. Labor is only a part of the cost.
Senator WALSH. Do you think that is true, generally?
Mr. HILLMAN. Senator, my observation is this, that prices went
up very high in the first 6 months of N. R. A.
Senator WALSH. Naturally.
Mr. HILLMAN. It went up because of the speculative boom, because employers thought that they can make up for lost time.
Senator WALSH. And because of the cost of production?
Mr. HILLMAN. Not so much.
Senator WALSH. You do not mean to argue that it was not necessary to increase the cost of commodities when the hours were shortened and wages maintained and minimums established?
Mr. HILLMAN. Of course, but if it had been increased only to the
proper level, the additional consuming purchasing power in the
country would more than make up for any difficulty to an employer
because of an increased cost.
Of course, a number of employers have tried just to raise prices
sky high, and wherever there is fair competition, employers have come
down in many industries to look to vo ume of production instead of
scarcity and control of production, and because of that, prices are
coming down, and these employers are doing much better than they
have done a year ago by trying to hold up prices beyond the purchasing power of the consumer.
Senator KING. Is it not a fact that generally speaking throughout
the United States, prices have risen mvch more rapidly than wages
have increased?
HILLMAN. That is the difficulty, SenatorSenator KING (interrupting). Please answer that yes or no.
Mr. HILLMAN. I am not in a position to speak for all prices, but
I would say to youSenator KING (interrupting). Well, if you do not know, all right.
Is it not a fact that the unit of production of men's clothing declined
30 percent in 1934 as compared to 1933? Answer that yes or no.
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1933?

Senator KING. If you know.
Mr. HILLMAN. NoSenator King (interrupting). You do not know--Mr. HILLMAN (interrupting). Compared by the seasonSenator KING (interrupting). I will read the question if you do not
understand it. Is it not a fact that the unit production of men's

clothing declined 30 percent in 1934---speaking of the calendar yearas compared with the calendar year of 1933?
Mr. HILLMAN. I have not got that information.
Senator KING. You could not answer it, then?
Mr, HILLMAN, No,
Senator HASTINGS. But you did say, did you notMr. HILLMAN (interrupting). Pardon me, Senator.

My informa-

tion is that comparing these manufacturing seasons of 1935 compared
with 1934, there is an increase in the clothing industry of 20 percent
in units.
Senator KING. Let me ask you another question. Is it not a fact
that the number of employees or the number of productive men
man-hours, declined much "more than 30 percent between 1934 and
1933?
Mr. HILLMAN . The number of people employed?

Senator
Senator

WALSH. Listen
KING. Is it not

to the question.
a fact that the number of employees or the

number of productive man-hours declined more than 30 percent in

1934 over 1933?
Mr. HILLMAN. I shall give you the answer on the number of employees that I have. I have not got it by man-hoursSenator KING (interrupting). I am speaking of the calendar year.
Mr. HILLMAN. I am giving you the years. June 1932, the people
employed in the clothing industry were nineteen two thousand-Senator KING (interrupting). [ beg your pardon. I am not asking
for 1932.
Mr. HILLMAN. May I give you the whole picture of that industry?
Senator KING. You can answer that question, and then you can give

as many pictures as you like.
Mr. ITILLMAN. I should like to give you that picture, Senator,
because after all I am sure you are concerned to see what has happened
in the reemploynent in that industry.
Senator KING. I an talking about the N. R. A., and you are talking
about it. And I am inquiring as to whether or not the number of
employees in that industry to which you refer, for the calendar year
1934, was less by 30 percent than the number of employees or the
the productive man power in 1933?
Mr. HILLMAN, No.
Senator CosTIOAN. I submit that this is not' court trial, and I hope

the witness will be permitted to answer in his own way. [Applause.]
Senator HASTINGS. Mr. Chairman, I am wondering if this audience
appreciates that it is here at the courtesy of the committee.
Senator KING. Evidently some of them do not.
Senator HASTINGS. I do not see why we should be interrupted by
that sort of demonstration, and I suggest that we get some officers
here and instruct this audience that they are here as a courtesy of the
committee, and those who interrupt it will be put out of the room.

326

SMr.

,

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Senator KING. Those instructions will be given. If you will please
answer the question, and then make any explanation.
IMr. HILLMAN. I say no; and will you permit me to give you the
actual figures of the'number employed in the industry? March
1933, 109,000, and March 1934, 140,000, which is obvious that that
statement is not correct.
Senator HASTINGS. Do you know about the man-hours?
HILLMAN. The man-hours I do not know, butSenator HASTINGS, Do you know whether your statement is corTect? The question is man-hours and the number.
\Mr. HILLMAN. And therefore I have said that I will answer the part
I do know and will be glad to supply the committee with the information about the other part that I do not know about. The number
increased from 1933 to 1934 from 109,000 to 140,000, and my estimate
is that at this time there are 150,000 employed in the clothing industry.
Senator KING. Now if you answer my question, if you can. Was
not the reduction of 30 percent in the year? I did not ask about any
particular month in the year.
*Mr. HILLMAN. Senator-this is a seasonal industry. March is a
ful]-production month, and therefore when you compare the same
month by the years, obviously you do get the proper comparison.
Senator KING. But you do not answer it for the year, then.
Mr. HILLMAN. I would say that these figures hold good along these
lines for the yesr.
Senator KING. All right; now proceed.
Senator BLACK. May I ask you a question about that clothing
business. You say that the prices, according to your figures, have
gone down in clothing in the last year?
Mr. HILLMAN. Yes; 20 percent.

Senator BLACK. I had yesterday, and I imagine most of the
Senators received it, a letter from a tailoring shop here in Washington, with five samples of rather good looking cloth, and offered to
make suits for $33.50 tailor-made. Is that much above what it has
been for the last 5 or 6 years?
Mr. HILLMAN. Senator, it would depend upon the quality of the
garment; it would depend upon the mark-up of that particular
retailer. I will say to you that a large department store has run two
large sales in New York City selling men's clothing at $10 a suit.
Senator BLACK. This was a tailor-made suit, made to measure by
a good tailor. Isn't there a good deal of competition among the
tailors?
I Mr. HILLMAN. There is high competition in the clothing industry
everywhere, and there are no price protections or price flooring or
any of that kind of thing that could maintain prices.
Senator BLACK. An industry where there are no price floors and
no agreements among themselves, as far as the codes are concerned,
and there is active competition, the figures show that the cost has
gone down 20 percent?
Mr. HILLMAN. From last year. And wages have gone up from
50 to 60 percent.
Senator BLACK. A question was asked you about the necessary
increasing of cost due to shorter hours and better wages. Is it a wellrecognized fact that if you produce more and work continuously in a
plant, that you can produce cheaper per unit than you can where you
work only a short time each week?

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

327

Mr. HILLMAN. Senator, I have answered that same question before

you came in. It is my experience that if a manufacturing plant is
concentrating on getting volume of production, they can pay more
money to labor, higher wages, and still come out better than by getting
iust a small part of the production, because labor is only a part, and
in some industries a very small part. I would say that the average
would not go above 22 or 23 percent that is paid out to labor in American industry.
Senator BLACK. So that so far as the costs are concerned and the
ability of the industry to produce without proportionate increase in
the cost, it is true, is it not, that producing more and producing more
continuously, that they will be dividing up the regular overheadsuch as interest, insurance, and other regular expenses-so that it is
not necessarily that more production, even with greater wages, means
necessarily greater cost per unit of production?
Mr. HILLMAN. Quite right, Senator.

Senator BLACK. Another question in that connectionMr. HILLMAN (interposing). May I say this? Of course there
ought to be some increase, but not the kind of an increase that will
keep it out of the average person's reach.
Senator BLACK. You say there ought to be some increase. There
are other things that enter into cost besides labor. Profits enter
into it?
Mr HILLMAN. Yes,
Senator BLACK. Sometimes high salaries enter into it?
Mr. HILLMAN. Yes.
Senator BLACK. Sometimes bonuses enter into it?
Mr. HILLMAN. Of course.
Senator BLACK. Sometimes contracts with associates and subsidiaries and holding companies enter into the cost?
Mr. HILLMAN. It is a matter of record.
Senator BLACK. Is there any way that any one man can make a
statement in any particular industry that by reason of a 10-percent
or a 15-percent or even a 20-percent increase in wages, that must
necessarily increase the price at which the goods were sold? Is there
any man on earth that can make a statement like that without a
critical analysis of what has entered into the cost with reference to
salaries, bonuses, and other expenses?
Mr. HILLMAN. Yes; to a degree you are quite right, Senator.
Senator BLACK. What I want to know is, these people all the time
talk about the fact that when you increase wages you have to increase
prices. That seems to be under an assumption that nothing enters
into it but wages.
Mr. HILLMAN. Of course, it is a fallacious theory.
Senator BLACK. What is the average cost of labor proportionately
to the value added by manufacturers of all the industries in America?
Mr. HILLMAN. It is very hard to say for all industries. I have not
the figures here, but they will go up from some industries as low
as where the labor cost is only 3 percent. The highest, I believe, is
43 ercent.
senator BLACK, I saw some figures a few weeks ago, gotten out by
the Associated Press, taken from Government statistics, that the
average was 16 percent.
Mr. HILLMAN. I have estimated 22 to 23 percent. Of course,
Senator, you cannot average industry. An industry that has a 43-
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percent labor cost cannot say that that is the average with the other
industries. They have to sell on their own costs, but you are quite
right, Senator, if we could get sufficient purchasing power in the
country which would keep our factories running, and therefore
reducing overhead, and making every part of the investment carry
its profit end or its share of a location of the expense, there is no
question in my mind that industry not only could afford but ought to
pay. in its own interest, all the time, a higher wage level.
Senator BLACK. A lot of these factories that are running only 2
days a week, if they had enough customers with money to buy their
goods to run 6 days a week, their overhead necessarily would not be
any
U more.
HILLMAN. Not much more.
Senator BLACK. That would not necessarily raise taxes on the
value of their property, would it? Nor their bond interest, nor their
interest on their investment?
Mr. HILLMAN. Senator, the record up until 1933 just proves com-

pletely that line of thought. We have gone through with wages
being reduced all the time, and the cost, as far as labor being reducedSenator BLACK (interposing). What I am getting at is thisMr. HILLMAN (interposing). Pardon me if you will just permit me?
Senator BLACK. Certainly.
Mr. HILLMAN. But because of the lack of purchasing power in the
country, there were no consumers, and industry was1 in the red,

because if you have a standing cost of overhead, bond interest, and all
of the other costs, and there is only 2 days a week of work, even if
labor worked ;or nothing or for almost nothing, it does not, mean that
industry will be run at a profit.
Senator BLACK. What I am getting at is this. The question is often
asked if increased wages and shorter hours does not necessarily mean
increased prices. Is it not just as true and as inevitable that the
failure to work continuously in a factory and the working of 1 or 2 days
a week must necessarily increase the price of the unit of production?
Mr. HILLMAN. Unquestionably.

I would say if the factory could

run 5 days a week, no matter what wage within reason is paid, it will
run more successfully than a low-sweated wage with the factories only
working 1 or 2 days a week.
Senator BLACK. That is all.
Senator COSTIGAN. Mr. Hiliman, what Senator Black says is mai-

festly true in industrial experience. I have also in mind a largo operating coal company in Colorado of which you know, which increased
wages and reduced hours in 1927 and which since that time has substantially lowered costs of production per unit of the product. I refer
to the Rocky Mountain Fuel Co. That result is not unusual in the
history of higher wages and shorter hours, is it?
Mr. HILLMAN. It is not unusual at all. The sale that I have referred to was carried on in Now York City at a cost to the consumer
of $10 for a suit of clothes--of course, it was not the best kind of
clothes-after an investigation has been found to be made in a
factory paying more than the average wage in that particular
territory.
Senator COSTIGAN. In other words, shorter hours and higher wages
do not necessarily increase the cost of labor per unit of the product?
They may or they may not in a given industry.
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Mr. HILLMAN. It depends on the industry, and it increases, and
then it goes into purchasing channels and because of that it helps
industry and helps the country as a whole.
Senator HASTINGS. How long have you been a member of the
National Industrial Recovery Board?
Mr. HILLMAN. Since September,
Senator HASTINGS. That is when it was organized?
Mr. HILLMAN. When it was organized.
Senator HASTINGS. How many members are there of that Board?
Mr. HILLMAN. Five members of the Board and two ek-officio
members.
Senator HASTINGS. How long have you been president of the
Amalgamated Clothing Workers of America?
Mr. HILLMAN. Twenty years,

Senator

You organized it, did you not?
There was an organization before, but I have
been the chief executive of the organization.
Senator HASTINGS. What do the members of that organization pay
in the way of fees and dues?
Mr. HILLMAN. From $1 to $2 a month, depending on certain
localities.
Senator HASTINGS. What do they pay to join?
Mr. HILLMAN, Our constitution prohibits any local union from
charging more than $10 initiation fee. A great number of our
organizations charge no fee at all.
Senator HASTINGS. Has your organization accumulated any
money?
Mr. HILLMAN. We had quite a considerable
amount of funds.
It shows that we do own two banking institutions, one in Chicago and
one in New York.
Senator HASTINGS. What are the total assets of your association?
Mr. HILLMAN. The total assets of the national association?
Senator HASTINGS. Yes.
Mr. HILLMAN. After the depression, our assets are still over
$1,000,000.
Senator HASTINGS. What salary do they pay you?
Mr HILLMAN. My salary is $7,500 a year, but we have voted a
reduction of 15 percent, and we have not restored that reduction as
yet.
Senator HASTINGS. Was it ever more than that?
Mr. HILLMAN. No,
. 'i
Senator HASTINGS. What effect has the N. R. A. had on that
I
I
organization?
Mr. HILLMAN. The N. R. A. has had the effect of giving reemployment to most of the people in the industry, and increased it from a
low of 92,000 in 1932, to what I estimate as 150,000 right now, and
has increased wages about 50 or 60 percent.
Senator KING. Let me interrupt you right there. Has not the
increase
been brought about by your getting Philadelphia into your
organization?
Mr. HILLMAN. The increase of what?
Senator KING. In the number of employees, by bringing in your
organization, industries in other cities than those that were in your
organization in 1927, 1928, 1929, 1930, 1931, and 1932?
HASTINGS.

Mr. HILLMAN. No.
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percent labor cost cannot say that that is the average with the other
idustries. They have to sell on their own costs, but you are quite
right, Senator, if we could get sufficient purchasing power in the
country which would keep our factories running, and therefore
reducing overhead, and making every part of the investment carry
its profit end or its share of allocation of the expense, there is no
question in my mind that industry not only could afford but ought to
pay., in its own interest, all the time, a higher wage level.
Senator BLACK. A lot of these factories that are running only 2
days a week, if they had enough customers with money to buy their
goods to run 6 days a week, their overhead necessarily would not be
anyMr.
more.
HILLMAN. Not much more.

Senator BLACK. That would not necessarily raise taxes on the
value of their property, would it? Nor their bond interest, nor their
interest on their investment?
Mr. HILLMAN. Senator, the record up until 1933 just proves completely that line of thought. We have gone through with wages
being reduced all the time, and the cost, as far as labor being reduced
Senator BLACK (interposing). What I am getting at is thisMr. HILLMAN (interposing). Pardon me if you will just permit me?
Senator BLACK, Certainly.
Mr. HILLMAN. But because of the lack of purchasing power in the
country, there were no consumers, and industry was in the red,
because if you have a standing cost of overhead, bond interest, and all
of the other costs, and there is only 2 days a week of work, even if
labor worked for nothing or for almost nothing, it does not mean that
industry will be run at a profit.
Senator BLACK. What I am getting at is this. The question is often
asked if increased wages and shorter hours does not necessarily mean
increased prices. Is it not just as true and as inevitable that the
failure to work continuously in a factory and the working of 1 or 2 days
a week must necessarily increase the price of the unit of production?
Mr. HILLMAN. Unquestionably. I would say if the factory could
run 5 days a week, no matter what wage within reason is paid, it will
run more successfully than a low-sweated wage with the factories only
working 1 or 2 days a week.
Senator BLACK. That is all.
Senator COSTIGAN. Mr. Hillman, what Senator Black says is manifestly true in industrial experience. I have also in mind a large operating coal company in Colorado of which you know, which increased
wages and reduced hours in 1927 and which since that time has substantially lowered costs of production per unit of the product. I refer
to the Rocky Mountain Fuel Co. That result is not unusual in the
history of higher wages and shorter hours, is it?
Mr. HILLMAN. It is not unusual at all. The sale that I have referred to was carried on in New York City at a cost to the consumer
of $10 for a suit of clothes--of course, it was not the best kind of
clothes-after an investigation has been found to be made in a
factory paying more than the average wage in that particular
territory.

Senator COSTIGAN. In other words, shorter hours and higher wages
do not necessarily increase the cost of labor per unit of the product?
They may or they may not in a given industry.
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Mr. HILLMAN. It depends on the industry, and it increases, and
then it goes into purchasing channels and because of that it helps
industry and helps the country as a whole.
Senator HASTINGS. How long have you been a member of the
National Industrial Recovery Board?
Mr. HILLMAN. Since September.
Senator HASTINGS. That is when it was organized?
Mr. HILLMAN. When it was organized.
Senator HASTINGS. How many members are there of that Board?
Mr. HILLMAN. Five members of the Board and two ex-offleio
members.
Senator HASTINGS. How long have you been president of the
Amalgamated Clothing Workers of America?
Mr. HILLMAN. Twenty years,
Senator HASTINGS. You organized it, did you not?
Mr. HILLMAN. No. There was an organization before, but I have
been the chief executive of the organization.
Senator HASTINGS. What do the members of that organization pay
in the way of fees and dues?
Mr. HILLMAN. From $1 to $2 a month, depending on certain
localities.
Senator HASTINGS. What do they pay to join?
Mr. HILLMAN. Our constitution prohibits any local union from
charging more than $10 initiation fee. A great number of our
organizations charge no fee at all.
Senitor HASTINGS. Has your organization accumulated any
money ?
Mr. HILLMAN. We had quite a considerable amount of funds.
It shows that we do own two banking institutions, one in Chicago and
one in New York.
Senator HASTINGS. What are the total assets of your association?
Mr. HILLMAN. The total assets of the national association?
Senator HASTINGS. Yes.
Mr. HILLMAN. After the depression, our assets are still over
$1,000,000.
Senator HASTINGS. What salary do they pay you?
Mr HILLMAN. My salary is $7,500 a year, but we have voted a
reduction of 15 percent, and we have not restored that reduction as
yet.
Senator HASTINGS. Was it ever more than that?

Mr. HILLMAN, No.
Senator HASTINGS. What effect has the N. R. A. had on that
organization?
Mr. HILLMAN. The N. R. A. has had the effect of giving reemploy.
ment to most of the people in the industry, and increased it from a
low of 92,000 in 1932, to what I estimate as 150,000 right now, and
has increased wages about 50 or 60 percent.
Senator KING. Let me interrupt you right there. Has not the
increase been brought about by your getting Philadelphia into your
organization?
Mr. HILLMAN. The increase of what?
Senator KING. In the number of employees, by bringing in your
organization, industries in other cities than those that were in your

organization in 1927, 1928, 1929, 1930, 1931, and 1932?
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am referring to the clothing industry.
I am referring to the clothing industry also.
Mr. HILLMAN. Pardon me. The Philadelphia clothing market
joined our organization in 1929.
Senator HASTINGS. How many members of your organization did
you have in May of 1933?
Mr. HILLMAN. It is hard to remember, because the members who
arq out of work of course cannot pay dues, and we do not drop them
from our rolls?
Senator HASTINGS. Then they remain members?
Mr. HILLMAN. They remain members. We hold them as members as tong as they are attached to the industry. If the people
cannot work they are not required to pay their dues. If they cannot
find work.
Senator HASTINGS. You know about how many you had?
Mr. HILLMAN. I would say that in May, probably our people who
have paid to our organization at that time were probably from
60,000 to 70,000, and probably the payments right now will run
Mr.

HILLMAN. I

SSenator KING.

from 125,000 to 140,000.
Senator HASTINGS. How many members do you estimate you had

in May?
Mr. HILLMAN. Working members?
Senator HASTINGS. No; members.
Mr. HILLMAN. Actual members? Our industry even during that
time was under contractual relations with the employers of 75 or
80 percent of the employees in the industry.
Senator HASTINGS. That is not an answer to the question.
Mr. HILLMAN. And if 92,000 people were employed at that time in
the industry, I would say that the membership would have been around
70,000.
Senator HASTINGS. You said that there were from 60,000 to 70,000
that were paid?
Mr. HILLMAN. Yes, sir.
Senator HASTINGS. Then there were very few of your members out
of employment?
Mr. HILLMAN. We also have members in related branches like the
shirt industry, and I am confining myself only to the membership in
the clothing industry.
Senator HASTINGS. Let me have the numbers in the whole organi
zation.
Mr. HILLMAN. I shall be very glad to supply that to you, Senator.
Senator HASTINGS. Give them to me the best you can.
was
I would
at that time,
Our membership
Mr. HILLMAN.
we havesay,gured
in that,
from 60,000
to 70,000. Probably,
estimated
15,000 or 20,000 from the shirt industry, or 15,000, and today it is
estimated from 125,000 to 140,000.
Senator HASTINGS. What wages were the employees getting in

May 1933 in your organization?
Mr. HILLMAN. Probably the average wage at that time has come
down for the industry to 30 or 32 cents or 35 cents an hour. Probably
in the union markets, they were as high as 50 cents an hour.
Senator HASTINGS. Take the cutters, for instance. What were the

cuttersgetting?
Mr. HILLMAN. The cutters were receiving in New York City $50

a week.
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What year was that?
Mr. HILLMAN. May 1933.
Senator HASTINGS. What are they receiving now?
Mr. HILLMAN. $50 a week,
Senator HASTINGS. The same?
Mr. HILLMAN. Yes. We believed it was a fairly good scale, and
that it ought not be increased.
Senator HASTINGS. Is that the highest pay?
Mr. HILLMAN. That is the highest par.
Senator HASTINGS. Take the next highest.
Mr. HILLMAN. The rest are all piecework, and it is very hard to
say what they are getting.
Senator HASTINGS. You have contracts with the manufacturers,
have you not?
Mr. HILLMAN. Yes.
Senator HASTINGS. What kind of a contract did you have in May
1033 and what change has been made in it due to the N. R. A.?
Mr. HILLMAN. Since N. R. A. we have had an average increase
Senator KiNw.

of about 45 percent in the unionized part of the clothing industry,

leaving out the cutters who were a well-paid branch and were not
taken care of.
Senator HASTINaS. Then just tell me what your original contract
was and how that was changed by the N. R. A. so far as these pieceworkers are concerned?
Mr. HILLMAN. Our contracts are piecework contracts, as a majority
or 90 percent of the industry is working on a piecework system.
Senator HASTINGS. Did you or not have an agreement with the
manufacturers of clothing in New York in May 1933 on piecework?
Mr. HILLMAN. Yes, sir.
Senator HASTINGS. Was that contract changed after the N. R. A.
went into effect?

Mr. HILLMAN. In conference the manufacturers and the workers
jointly agreed to an increase.
Senator HASTINGS. What sort of an increase was that?
Mr. HILLMAN. There were two increases, amounting to about 45
percent.
Senator HASTINGS, You have told me that before, but I woutd like
to get a little of the details of that change.
Senator KING. Let me ask you this-was the agreement in writing?
This change?
Mr. HILLMAN. No, those were conferences.

Senator KING, Was it reduced to writing?
Mr. HILLMAN. No; there was no written agreement on that, Our
agreements are 3-year agreements. During the depression we would
meet with the employers and agree upon a reduction, and during the
N. R. A. period, we have agree I with the employers on an increase
in wages.
Senator KING. Does the N. R. A. code for the clothing industry
say anything about wages?
Mr. HILLMAN. The N, R. A, code put in first the provision that a
20-percent increase was to be given to the pieceworkers for the reduction of hours that were from 44 to 36 hours a week. That vent in
affecting the whole industry.
Senator KING, Did the code say that? I would like to know
that for my own information.

332

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Mr. HILLMAN. The interpretation of the code that people should
be compensated for the hours reduced was agreed to for the whole
industry on a 20-percent increase for the reduction from 44 hours to
36.
Senator HASTINGS. So that the worker did not get any more in his
pay envelop but got a reduction in his hours?
Mr.HILLMAN. Senator, he had the theoretical hours. They were
working 20 or 18 hours a week before N. R.A., and so that he actually
did get the 20-percent increase in his pay envelop.
Senator HASTINGS. I would like to find out how that was. The
N. R. A. provides in that code, as I understand itMr. HILLMAN (interposing). It is a reduction in hours.
Senator HASTINGS. A reduction in hours.
Mr. HILLMAN. To 36.
Senator HASTINGS. And a 20-percent increase in pay, so as to make

his pay envelop even. Was that not the purpose?
M r.HILLMAN. To take care of the reduction of hours.
Senator HASTINGS. You say it did not work that way?
Mr. HILLMAN. It did not work that way, because the people did not
work the full hours because there was no work in the industry.
Senator HASTINGS. Well, suppose a man worked 40 hours before
the code or 50 hours or whatever it was, and then worked 40 hours
after the code. My understanding is that the code increased the
price 20 percent so that he could get the same pay for working 40
hoursMr. HILLMAN (interposing). Thirty-six hours. The code provides
for 36 hours.
Senator HASTINGS. Thirty-six as against what?
Mr. HILLMAN. As against whatever it was. In nonunion plants,
they worked them 60 hours a week.
Sen, tor HASTINGS. Do you remember the exact provision of that

code?
Mr. HILLMAN. The code provides that hours should be limited to
36 hours a week. The code authority and the administrator determined what ought to be the compensation to the workers for the reduction of hours. The code provides also implementation for bringing up the people who are above the minimum to keep the same proportion and it has been interpreted by the administrator, with the
code authority, that as much as it has taken to increase the 20 percent
of the lowest paid people to bring them up to the minimum, which is
40 cents an hour, that the same kind of an increase should be given
to the people up to $30 a week, so as to maintain the differential
between the skilled workers and the unskilled,
Senator HASTINGS. Is there any difficulty in ascertaining whether a
person is living up to that code?
Mr. HILLMAN, There is a very able and honorable code authority,
having investigators doing their best to enforce the code.
Senator HASTINGS. That does not answer my question.
Mr. HILLMAN. Why not?
Senator HASTINGS. I asked you whether there was any difficulty in

doing it?
Mr. HILLMAN. I am merely a member of the code authority. I
am not in the administrative branch.
Senator HASTINGS. Can you answer that question or not?
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Mr. HILLMAN. I would say that there was some difficulty, of course.
People who do not want to pay a proper wage have put a great number
of obstacles to enforcement.
Senator HASTINGS. Did you have anything to do with this original
code for the clothing industry?
Mr. HILLMAN. I represented my own organization at the hearings,
and I represented the Labor Advisory Board.
Senator HASTNGS. When did you first have a meeting with respect
to drafting a code?
Mr. HILLMAN. A meeting in this city? I would have to go back to
the date.
Senator HASTINGS. Did you have a meeting before the law was
passed?
Mr. HILLMAN. Oh, yes; we had many conferences with employers,
at least with the organized employers.
Senator HASTINGS. In contemplation of this act passing?
Mr. HILLMAN. After the act was passed.
Senator HASTINGS. Before the act was passed?
Mr. HILLMAN. Yes; some.
Senator HASTINGS. You had some meetings before?
Mr. HILLMAN. Yes.
Senator HASTINGS. What was the first thing you did? With
whom did you meet?
Mr. HILLMAN. With a number of the outstanding employers.
Senator HASTINGS. Where were they located?
Mr. HILLMAN. In the major clothing markets in the country.
Senator HASTINGS. What are they? You know them, do you not?
Mr. HILLMAN. New York, Chicago, Philadelphia, BaltimoreSenator KING (interrupting). Rochester?
Mr. HILLMAN. Rochester, Cinneinati. Then we get down to
Boston, Indianapolis, Ind., and St. Paul, Minn.
Senator HASTINGS. Are all of those employers employing people
that are members of your organization?
Mr. HILLMAN. Some. A few of them were nonmembers not'dealing with our organization.
Senator HASTINGS. Let me inquire whether when you first got
together for the purpose of drafting this code, there were any employers invited who were not employing the members of your organization?
Mr. HILLMAN. The employers in the clothing industry extended
invitations to the whole industry to get together and work out a
proposed code.
Senator HASTINGS. All right. Now, you are an intelligent witness
and you know when you are answering my questions, and when you
are not, and that question was perfectly clear. I asked when you
first get together for the purpose of drafting this code, whether there
was any employer in it who did not have in his employ the members
of your organization? If so, who was it?
Mr. HILLMAN. Cohan, Goldman & Co. was operating a number of
nonunion shops andSenator HASTINGS. Where is he located?
Mr. HILLMAN. Located with offices in New York, nianufacturing
in New York City, Poughkeepsie, N. Y., Baltimore, Md., and New
Bern, N. C.
'
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Senator HASTINGS. Now I will ask you another questionMr. HILLMAN (interrupting), I believe that Richman Bros. were
parties to the later conferences, or earlier conferences. I cannot say
surely.

y

Senator HASTINGS. Let me inquire whether the first thing you did
was to organize an association
Mr. HILLMAN (interrupting). I personallySenator HASTINGS (interrupting). Before you drafted any code?
Mr. HILLMAN. Of course not. The employers organized an association, not I. I represented the labor group.
Senator HASTINGS. You were there, were you not,. and took part
in it?
Mr. HILLMAN. In the organization?
Senator HASTINGS. Yes.
Mr. IIILLMAN. No; I was invited to Washington after the conference, I was invited, after they organized their association to come
in and say a few words to the group.
Senator HASTINGS. Did they inyite you or did you invite them?
Mr. HILLMAN. They invited me, of course, Senator. Of course.
Senator HASTINGS. You know. the name of that organization, do
you not?
Mr. HILLMAN. I think it is the U. S. A. organization.
Senator HASTINGS. Was it not organized before this act was finally
passed?
Mr. HILLMAN. Probably. My memory is not quite clear. It was
organized, I think, when the discussion of the act was going on in
Congress.
Senator HASTINGS. So that you organized this associationMr. HILLMAN (interrupting). Pardon me, Senator, I did not
organize that association.
Senator HASTINGS. All right. I do not mean to infer that you did.
Mr. HILLMAN. I just want that clear.
Senator KING. Is it not a fact that at your meeting held on May 21
at the Mayflower Hotel, there were only 24 of you present, and'you
were there?
Mr. HILLMAN. If you say 24, 1 suppose someone has given you that
information, and I do not question it. If it is 24, they must have been
there in a representative capacity.
Senator KING. Will you answer the question?
Mr. HILLMAN. That is what I have been referring to, that I was
invited after they organized, to come in and say a few words to the
meeting.
Senator KING. The N. R. A. had not been organized yet? The
law had not been passed?
Mr. HILLMAN. But there was discussion of the law. I think we
were at that time discussing what was called the Connery-Black bill.
Senator BLACK. They were really meeting to defeat my bill, were
they not?
Mr. HILLMAN. Senator, I will say this to you again, that I do not
know what they were meeting for. Iwas not meeting for that purpose.
Senator BLACK. That is what they were discussing, was it not?
How they could best defeat it?
Mr. HILLMAN. Senator, I do not know what those people were
discussing; I have to assume it. I think what they were discussing
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was, how can the legitimate manufacturer paying a decent wage be
protected against sweatshops, who were putting every legitimate
manufacturer out of business.
Senator BLACK. Did they discuss whether or not they were for or
,against that bill?
Mr. HILLMAN. I think, Senator, that you had at that time a great
number of employers back of you.
Senator BLACK. Employers?
Mr. HILLMAN. Employers.
Senator BLACK. Who were they?
Mr. HILLMAN. ThroughIut the country, Senator, a number of em'ployers were looking for anything to be saved from utter destruction,
anda number of employers, you will be surprised even now, although
they dare not come out openly, believe that your bill is the solution
for unemployment.
Now, Senator, I am not joining at this time on that position, but
there are a great number of them who believe that N. R. A. has not
gone far enough to bring about reemployment, and while employersI -am speaking of some employers-and labor organizations would
have liked to see reemployment worked out through the code method,
:the only objection in some of the minds of the people who are perfectly back of your bill is that we would rather have an elastic law.
But if the N. R. A. in the future will not provide proper reemployment, I believe not only all of labor but a great number of the
.employers in the country will back your bill 100 percent.
Senator BLACK. If you will pardon me, I do not want to interrupt
you.
Senator HASTINGs. That is all right.

Senator BLACK. I want to ask one other question. Were you
present when the President made a speech down at Constitution
Hail at the time that there were a large number of these employers
,down there, and told them that we had not reduced hours enough
and had not raised wages high enough, and urged them to join in an
,effort to further reduce hours and raise wages?
Mr. HILLMAN. Yes, Senator.
Senator BLACK. Voluntarily.
Mr. HILLMAN. Yes; I was there.
Senator BLACK. How many voluntary reductions of hours and
how many voluntary increases of wages were there on the part of
thyse employers who were under the code, since that time?
.Mr. HILLMAN. Very few.
Senator BLACK. Any?
Mr. HILLMAN. Some.
Senator BLACK. How many?

Mr. HILLMAN. I would have to look at the industry figures. I
believe there were 2 or 3, and I would not likeSenator BLACK. Out of how many?
Mr. HILLMAN. Out of five or six hundred.
Senator BLACK. That is about the way it was, about the number
that were for my bill, isn't it? (Laughter.]
Mr. HILLMAN. Senator, I believe that the official spokesmen for
the industry, having particular reference to the National Manufac.
turers Association, do not represent the real feeling in a large part of
industry.
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Senator

Thank you, Senator.
you remember that organization
was incorporated, was it not, in the month of May 1933?
Mr. HILLMAN. It must have been. I am not a member of that
organization.
Senator HASTINGS. Only the employers are members of that orBLACK.

Senator HASTINGS. Mr. Human,

ganization?

Mr. HILLMAN. Yes; of course.
Senator HASTINGS. And were not all of the members of that organization or association located in only a few places in the country?
Mr. HILLMAN. No, Senator; only a few places were out of that
picture. I would like toSenator HASTINGS (interrupting). Just a minute. Was there not
another organization formed later than that?
Mr. HILLMAN. Yes, Senator, representing a very small part of the
clothing industry, mostly big people, not small people, but people
mostly who have paid as low as 5 and 10 cents an hour as wages.
Senator HASTINGS. I wish you would answer my question. It is
not necessary to condemn that organization just because they organized. I aid not ask you for that. I just asked you whether there
was another organization.
Mr. HILLMAN. Yes, sir.
Senator HASTINGS. That was an organization that did not agree
with the first organization?
Mr. HILLMAN. It must have been that way.
How much
influence did they have in the draftin Senator
f this HASTINGS.
code-the second
organization?
Ur. HILLMAN. I think that these gentlemen were continuously
together with the two associations, and, Senator, you may be surprised
that the two associations opposed labor's request for the short
workday, or rather, they offered a 40-hour week; the two associations. Even those associations dealing with the labor organizations.
Senator HASTINGS. Then who succeeded in getting it to the 36-hour
week?
Mr. HILLMAN. After many conferences with the Administrator, it
was agreed by the large association representing 85 percent of the
people in the industry or 90 percent of the employers by numbersprobably more than 90 percentSenator HASTINGS. You mean of the first association?
Mr. HILLMAN. Of the large association; yes, sir. That association
which is representative of the clothing industry.
Senator HASTINGS. It represents what percentage?
Mr. HILLMAN. In numbers of individuals, more than 90 percent.
Senator KING. Do you mean the men's clothing industry?
Mr. HILLMAN. The men's clothing industry. More than 90 percent
of the individuals.
Senator HASTINGS. As a member of this board, you make that
statement to this committee as a fact that is known to you?
Mr. HILLMAN. As a member of this board, I have my estimates
that the clothing industry is composed of from two to three thousand
employers, that the organization organized in opposition to the first
organization never claimed more than 111 individualsSenator HASTINGS (interrupting). I am not inquiring about what
they had. You said the first organization had 90 percent.
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Mr. HILLMAN. They were representative, because the employers
who opposed fair wage standards and decent labor conditions
obviously joined the other group.
Senator HASTINGS. Did everybody join one group or the other?
Mr. HILLMAN. Those who did not join in opposition, of course,
were in favor of the majority group.
Senator CLARK. How many actually were in the first organization,
Mr. Hillman?
Senator HASTINGS, That is what I am trying to get at. He said
90 percent.
Mr. HILLMAN. I would say in the sense that the opposition was
well organized. Those employers who were in favor of better conditions, a number of them did not care to join.
Senator CLARK. How many did care to join?
Mr. HILLMAN. I would have to find the number of people.
Senator CLARK. Could you find that out for us?
Mr. HILLMAN. Yes, sir.
Senator HASTINGS. Do you still insist it was 90 percent?
Mr. HILLMAN. I would say that the opposition was less than 10
percent. I could not say that the membership of that organization
was 90 percent.
Senator HASTINGS. Then this organization that was created in
May 1933, you say there is only 10 percent of the industry that is
opposed to that?
Mr. HILLMAN. In membership they never even had 10 percent.
I think less than 5 percent..
Senator HASTINGS. How many members are there on this Men's
Clothing Code?
Mr. HILLMAN. Senator, I really could not tell you exactly. I
believe about 22 or 24. I may be wrong.
Senator HASTINGS. How were they selected?
Mr. HILLMAN. By the different organizations of employers throughout the country, by selection from the unorganized employers-I am
not speaking of unorganized in the union sense by the administration.
I think they have provided that 4 or 6 members should be selected by
those who are not members of that, organization.
Senator HASTINGS. How many members were selected from this
original organization?
Mr. HILLMAN. I would have to go down to the records, Senator.
Probably 12 or 14 or 15. There are 5 labor men on that code, and
probably about 14 or 15 from that organization.
Senator HASTINGS. How many of those labor members are members
of your organization?
Mr. HILLMAN. Three of the Amalgamated Clothing Workers and
two of the United Garment Workers.
Senator HASTINGS. That is a different organization.

Mr. HILLMAN. Two organizations are operating in the industry.
Senator HASTINGS. Three from yours and two from the other?
Mr. HILLMAN. Yes.
Senator HASTINGS. Who selected them?
Mr. HILLMAN. The Labor Advisory Board.
Senator HASTINGS. Who composed the Labor Advisory Board?
119782-35-PT 2--12
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Mr. HILLMAN. Members connected with the American Federation

Sof Labor, members not connected with any labor organization, like
Father Haas. Dr. Wolman at one time was the chairman of the
Board, and he had no organization affiliation.
Senator HASTINGS. I want to know who selected the five members
of those clothing workers?
Mr. HILLMAN. The Labor Advisory Board had sent in a recommendatipn of five of the people as nominations, and they were approved
by the administrator.
Senator HASTINGS. Did any of these men recommend anybody to
these boards?
Mr. HILLMAN. Mr. Rickard and myself, of course, had made the
recommendations.
Senator HASTINGS. You made the recommendations?
Mr. HILLMAN. Mr. Rickard, President of the United Garment
Workers of America.
Senator HASTINGS. Were your recommendations followed?
Mr. HILLMAN. Yes, sir.
Senator HASTINGS. So that you actually picked three of them?
Mr. HILLMAN. Not I personally. The organization I represent
picked three of them.
Senator HASTINGS. Who runs, that?
Mr. HILLMAN. A general executive council.
Senator HASTINGS. Did you submit the names to them?
Mr. HILLMAN. Yes, sir.
Senator HASTINGS. Where did you submit them? At what meetin4r. HILLMAN. In long-distance calls, meetings that we had in New
York, probably, or Chicago. I cannot quite remember the time,
but they were the choice of the executive council of our organization.
Senator HASTINGS. That is all, Mr. Chairman.

Senator COSTIGAN. Mr. Hillman, Senator Hastings asked you
some interesting questions about your organization, its revenues, and
resources. Before you conclude, will you tell us what your organization has done to relieve some of the worst effects of unemployment
among its members in the way of paying unemployment benefits?
Mr. HILLMAN. Our organization, in conference with the employers
in the city 9f Chicago, in 1923 established the first unemployment
insurance joint contribution fund. In Chicago, since 1923, that has
paid out about $7,000,000 to the people who were out of work. In
1926, I believe, we entered into the same agreement in Rochester and
New York City, and hundreds of thousands of dollars have been paid
out there to workers out of employment.
Senator HASTINGS. Did you extend it to Russia?
Mr. HILLMAN. I have no connection with Russia, Senator.
Senator HASTINGS. Your organization had at one time, did it not?
Mr. HILLMAN. No, Sir. Our banking institution has established a
remittance service, a service for people who were sending money to

help out their friends or relatives, and in order that that money that
went into Russia should not be paid out in worthless rubles, we made
an arrangement where actual American dollars were delivered to the
people in Russia. Eleven hundred banking institutions have used
our bank as the service. The American Express Co. established the
same service 0 months after we had established it.
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Senator COSTIGAN. Nobody has criticized J. P. Morgan & Co. for
using yoir facilities to extend credit?
Mr. HILLMAN. I know that the Mellon Bank of Pittsburgh has

used our facilities.
Senator HASTINGS. But did you not organize a corporation for the
purpose of going into the clothing business in Russia back in 1922?
Mr. HILLMAN. No, we just submitted to them a temporary loan to
buy machinery in the United States for their factories.
Senator HASTINGS. Well, did you not in an address before your
association, urge them to organize a corporation to go into the clothing businessMr. IILLMAN (interposing). Not in the clothing business, but to
help them fix up their plants over there.
Senator HASTINGS. Then you were engaged in helping out the
Russian situation?
Mr. HILLMAN. You mean the Russian situation in what way?
Senator HASTINGS. I did not say in what way. I just inquired-.
Mr. HILLMAN (interposing). If you mean to say, Senator-

Senator HASTINGS (interposing). I inquired whether or not your
organization had extended any help in any way to Russia.
Mr. HILLMAN. If yOU mean, Senator, that we recognized Russia

a few years before the country recognized them, that is probably
quite right, but these were financial transactions.
Senator HASTINGS. I have no criticism of what you did, but I inquired whether you had done anything in Russia and you assured
us you had no connection with Russia, and that is the reason I asked
you.
Mr. HILLMAN. I have stated that they are financial transactions.
Not through the Amalgamated Clothing Workers.'
Senator HASTINGS. Was it not through the members of your association that you appealed to, to buy $10 shares of stock?
Mr. HILLMAN. We appealed to anyone, not merely members of our
organization.
Senator .ASTINGS. At that particular time, were you not appealing?
Mr. HILLMAN. Yes; I was appealing at that time to our convention.
Senator BLACK. Mr. Hillman, do you know of any business enterprises in the United States that have declined at anytime to sell
anything they could to Russia?
Mr. HILLMAN. The Chase National Bank was in there loaning
them millions when we loaned them tens of thousands.
Senator BLACK. You surely do not mean that the Chase National

Bank would lend money to Russia?
Mr. HILLMAN, Senator, that is the record.
Senator BLACK. Do you know anybody else in this country who
refused to sell anything to go to Russia in the way of machinery?
Mr. HILLMAN. I know a number of manufacturers who came to our
banking institution asking us whether we could arrange loans for them
to sell machinery to Russia.
Senator BLACK. Do you know whether or not a large part of the
machinery that has been used in Russia and is being used in Russia,
has been bought in America?
Mr. HILLMAN. It has been bought, and I am only sorry that they
are not buying more here rather than buying elsewhere and not giving
employment in this country,
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Senator BAnKLET. In other words, what you did in the way of'
facilitating the purchase of machinery in this country was helping,
the American situation rather than the Russian situation?
Mr. HILLMAN. Of course Senator.
Senator BLACK. You ha started 'out to tell what your funds were
used for, and I think that is very interesting. Was that the first
joint unemployment insurance fund that was established in this.
country?
Mr, HILLMAN. It is the first to my recollection. I do not know of'
any other substantial fund.
Senator BLACK. It was established, if I am not mistaken, by joint
contributions from the employers and employees?
Mr. HILLMAN. Yes, 1%percent contributed by each one, making
a total of 3 percent of the pay rolls.
Senator BLACK. Was that by a joint agreement between those
who worked and the employer?
Mr. HILLMAN. Yes, Senator.
Senator BLACK. Did it work successfully?
Mr.

HILLMAN.

It has worked so successfully that we have paid

out 7 million dollars in Chicago alone.

Senator COSTIGAN. Is that agreement still in effect?
Mr. STILLMAN . Still in effect. Now it is 4% percent where the
employers contribute 3 percent and the employees 1%percent, and
Senator, if American industry would have followed generally this
line, we would have had from 6 to 10 billion dollars in reserves in 1929
and assuredly would have prevented this terrible disaster. I do not
mean completely, but it probably would have kept us at the pace
where Great Britain has gone down only 15 percent curtailment of*
production instead of 50 percent.
Senator HASTINGS. What were those percentages again?
Mr. HILLMAN. Fifteen percent in Great BritainSenator HASTINGS (interposing). No. Three percent paid by whom?
Mr. HILLMAN. The fund started with 1K%percent paid by the employers and 1Y2 percent by the workers.

Senator

HASTINGS.

How much?

Mr. HILLMAN. One and one-half percent by each, making 3 percent on the pay roll.
Senator HASTINGS. Now it is how much?
Mr. HILLMAN. Four and one-half percent, 3 percent by the employers and 1% percent by the employees, and it was all done by voluntary
agreement.
Senator BLACK. Who originally devised that plan?
Mr. HILLMAN. Our organization. In the convention in the city of
Boston in 1920, we came out and laid out a program to find a way to
relieve labor when they are out of work through no fault of their own.
Senator GERRY. How many days do you pay it?
Mr. HILLMAN. Of course, we are limited by our fund. I think we
ay about 15 weeks a year. I am not sure, Senator, I do not know;.
Cut I think what we are paying is limited to 15 weeks, and to 40
percent of their pay roll.
Senator HASTINGS. What was the largest amount you ever had.
accumulated?
Mr. HILLMAN. In that fund in Chicago?
Senator HASTINGS. Yes.
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Senator HASTINGS. At any one time, what was the largest sum you
,ever had?
Mr. HILLMAN. I think a million and a half; I am not sure. I have
;not seen the figures for a long time.
Following up some of the other activities of our organization, we
were the first organization which started cooperative housing in
New York City, and we have provided housing for about a thousand
families, decent housing, at much lower rentals than competitive
rentals. The Amalgamated has had as its policy not merely a question of increasing wages, but to find any possible way to give service
to our members, and in those other lines of services, we are not
limiting them merely to our members. Any worker can come in and
purchase a cooperative apartment in our cooperative housing.
Senator BARKLEY. Mr. Hillman, what proportion of the clothing
manufactured in this country is manufactured by concerns where the
employees are organized?
Mr. HILLMAN. My estimate right now would be about 80 percent.
Probably close to 80 percent.
Senator BARKLEY. I have received 2 or 3 complaints from various
factories making clothing in small towns of 10,000 or 15,000 people,
that pressure has been brought through the operation of the N. R. A.
to either compel organization of the employees in those factories or to
produce a condition of competition that would make it impossible for
them to operate. What is the attitude of the N. R. A. toward that?
Mr. LILLMAN, That statement is absolutely untrue. The code
authority is operating to enforce fairly the labor provisions of the
code, and that is one of the codes that has not got many other things
but labor provisions.
Senator BARKLEY. That is, wages and hours?
Mr. HILLMAN. Wages and hours, and just a few sorts of fair trade
practices that do not interfere with the free play of competition.
Senator BARKLEY. And has the N. R. A. or the code authorities
or the codes themselves recognized the principle of the differential
with respect to wages and hours depen ing upon the geographical
location and conditions in the market and all of those things?
Mr. HILLMAN. They have geographically, the South and the North.
In this code it is provided that the employers are required to maintain
the differentials between the lower paid who have been brought up
to the minimum of 40 cents an hour and those workers above the
minimum.
A policy has been adopted by the code authority that if an establishment proves that they pay a fair labor cost and that they have
local conditions that do not permit the people to earn as much as
the others, that they are exempted from that clause. It has also
been provided there as a matter of policy that if an employer, especially small employer, presents a case that he is financial unable to
meet that situation, a recommendation to the administration is made
for exemptions.
Let me say to you, Senator, that this group of people who are
represented by this large association, do represent the small enterprises in our industry. They are spread all over the country.
New York City alone is probably the place where the largest number
'of small business men operate in the industry, and whe-n we speak of
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New York City, I want you to know that a great deal of the work that
is being cut in New York City and which is only 5 percent of the
labor operation, is sent out to five States. New York supplies work
in Massachusetts, to New Bedford, Worcester, Springfield; in Connecticut, to New London, Norwich, New Haven; Pennsylvania,
something about 12 or 13 small places-Bethlehem, Easton, Bangor,
Allentown, Scranton, Wilkes-Barre, and so on. New Jersey, probably
15 small towns-Perth Amboy, Jersey City, Newark, Red Bank,
Sodth Amboy. New York State: Poughkeepsie, Port Chester, Troy,
and as far as New Bern, N. C. My estimate is that 400 workers
employed in New Bern, N. C., from 300 to 400 workers, are supplied
with work which has come from New York City.
Senator BARKLEY. You mean that the garments are made in New
York City and shipped to these various points and made up and then
shipped back to New York City?
Mr. HILLMAN. Yes, Senator. The trucking service has made that
very very desirable.
Senator BARKLEY. Does that increase materially the ultimate cost
to the consumer by reason of, this shipping back and forth?
Mr. HILLMAN. No, Senator. It is very little when you get over the
large item in a suit of clothes that sells'from $10 to $25 or $30. An
addition of 6 or 7 cents for truckage does not make sufficient difference.
And these are where the small people are employed, and the record,
Senator, will show that the small people in the clothing industry have
enjoyed protection only since the code has been in effect.
Let me give another item which will clear up some of the statements
made by the small business man, and I am not saying that a number of
these complaints are not correct. There is no question that there is
some abuse by code authorities; no question about it. They are human
beings, they are selfish, and of course they abuse their power. Every
one does that.
Senator BARKLEY. It is the business of the Government to prevent
that.
Mr. HILLMAN. It is the business of the Government to prevent it,
and the administration of N. R. A. is exercising all of its powers to
prevent that situation, and they are doing well. Let us take the
picture of the men in the clothing industry. Dun & Bradstreet give
the position of the failuresSenator KING (interposing). The position of what?
Mr. HILLMAN. The number of failures in the clothing industry,
but they join it with men's furnishings, so I could not say that it is
exactly the same number.
In 1932, there were 842 failures; in 1933, 298, and in 1934, 211.
Let us see from the actual figures of the clothing industry. The
number of firms, classified by location, which have gone out of business
during the 18 months since the effective date of the code.
Senator BARKLEY. What is the standard by which you judge a
failure?
Mr. HILLMAN. That they have been in business and that they are
out of business.
Senator BARKLEY. The closing or discontinuance of the factory?
Mr. HILLMAN. Yes.

Senator BARKLEY. Or going into bankruptcy.
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Mr. HILLMAN. Going into bankruptcy, because if they reorganized
again, of courseSenator BARKLEY (interposing). It does not necessarily include
any situation of just quitting?
Mr. HILLMAN. Of yes. Wat I am reading is the number of firms
classified by location which have gone out of business,
Senator CLARK. Would that include a case of a man that had a
factory that he simply could not operate, but still maintained the
corporate organization and was ready to do business whenever he
could?
Mr. HILLMAN. This would be the actual fact: If we take the number
of plants in the country that have been in business 18 months ago,
and have gone out of business today, that are no more there, it
is 84. You will find that out of that 84, New York City supplies
64; Baltimore 2; Chicago 1-I am taking the large cities-Cleveland,
Ohio, t. These are all the big places. Denver, Colo., 1; Newark,
N. J., 1. Only one place in West Virginia, Parkersburg, 1; which I
would say is a definite small locality; Philadelphia, 6; Portland,
Oreg., 2; St. Louis, 2.
Senator, I do not believe that this record can be disputed. If it is
true for our major industries, it is the first time the small man is
getting protection and support frcm the Government.
I do not think we are giving him sufficient protection. I think we
can build up administrative niachinery to give him more protection.
My faultfinding with the N. R. A. is that it is not sufficiently
organized to give him additional protection, but I will say without
question that I will challenge anyone to make good the statement
that the small business man has suffered more than before N. R. A.
It is also a complete misconception'-Senator BARKLEY (interposing). Do you mind putting that list in
your testimony as part of the record?
Mr. HILLMAN. Yes. There is another thing which in my judgment is unfair to the small business man. People mix up chiselers
and small business men. I will say to you that from my contact
with the small business men, they are trying to do better for labor
than some of the big chiselers the small business man who has not
got the money to dismantle his plant and move it elsewhere where he
can get cheaper labor. The big chiseler is underselling and putting
out of business, at least in the industry that I am associated with, the
small business men.
Through the group, the association that has been so much discussed,
whose representative, Mr. Curlee, is right here representing himself,
a very large business institution in the clothing industry, if not for
N. R. A., the small business man would be completely driven out of
business. And the big fellows, being able to drive their labor down to
the very bottom, getting because of that the only volume of the production that was there, saw the opportunity to establish in the
clothing business, which is a highly competitive business, a large
aggregation of capital control.
Take away N. R. A. and the small business men will go out by the
hundreds. 'The people who axe pleading for the code in the clothing
industry and suggesting a better method, with better labor provisions and a better code, are the small people.
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The contractors' association have 800 small units. Probably the
average employment there is 50 workers in a plant. They know
that if you take away the N. R. A. protection from them they are
out. They are not afraid to compete with the large chiselers if the
large chiselers will have to pay a decent wage. Some of the small
people are more efficient than the large people. There is et preconceived notion that largeness means efficiency.
We know in the human being, that too much fat is a little hard on
the'heart, and too much fat in corporations destroys the heart completely. It becomes a heartless proposition. And these people see
that it is within their grasp and within their reach, if the depression
will go on for another 2 or 3 years, they will be in control and the small
business man will have no chance.
The small business man has another problem. The small business
man, as it was pointed out by-I do not recall who-yes, by Mr. Darrow yesterday. I will be fair to him-the small business man sells
usually to the chain store.
Senator BARKLEY. Whom do you mean by the small business man?
Mr. HILLMAN. The small fellow.
Senator BARKLEY. The small manufacturer?
Mr. HILLMAN. He has no money to advertise to get national
business through advertising.
Senator BARKLEY. You are not speaking of the retailer now?
Mr. HILLMAN. No; the small manufacturer. He has no money to
send out salesmen on the road throughout the country as the big
fellows do. So he goes out-I do not want to mention names-he
sells to J. C. Penney; Montgomery Ward; Macy; Sears, Roebuck; and
what they do is really to sell labor, and the pressure from these big
people is always "get it cheaper." Today is the first time they
can tell them, "We cannot get it cheaper, the Government will not
permit us to do it."
And we also must not lose sight of the fact that 5 percent of chiselers
who have no conscience-and they have demonstrated that, during
the depression, they have no conscience and human values mean
nothing to them-they start out underselling the rest of them, and

the 95 percent must follow or go out of business, and you have that
vicious circle.
One big chain store starts in selling a shirt for 27 cents, and what
are the others to do? They must sell that shirt for 27 cents or 47
cents, or whatever it is. How do they do it? Crush labor.
And what is the ultimate cycle, Senator? The ultimate cycle is no
consumption power, and all of these big plants close, and then we have
the repetition of what has happened before.
I speak with a great deal of feeling when people criticize N. R. A.,
and I have criticized N. R. A.-I have criticized them for not doing
so much-but there is one thing that we know, and that is that we
have not the margin of hungry people. When I passed here today and saw the empty vacant lots, where there were hungry men in
the thousands who had enlisted in the war and who came in here and
were driven out as if they were enemies and invaders, almost burned
up their lodgng, and then to say that we can sit back and just discuss general philosophies-well, Mr. Darrow does not know what
happened in child labor either. We have the record of 125 000 children that were taken out through the N. R. A., out of the sops and
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the factories, and if the record contains 125,000, there must be 200 000
more. And saying, you know, that nothing happens to wages, where
there is the record that people have been put on wages so low that they
could not buy even food for themselves, that they have to get Government relief, and then one wonders how far we can go ahead and discuss
the constitutionality of a situation.
Take away the purchasing power as it was done until 1933, and
in 1929 there were 11,000,000 families who had an income of less
than $1,500 a year at the high of our prosperity. Our trouble is that
we did not have enough purchasing power in 1929. If we would have
had it, we would have a situation that we could cope with, and I say
to you Senators-I may be wrong-but I am convinced that the
N. R. A. is in the benefit of small and big business men if they have
a long point of view.
Protection must be given to labor. Labor, too, is entitled to protection from Congess, and I find no fault with it. It is the first time
in decades that Congress is concerning itself with the position of the
men and women who have to work. Take that away from them, and
what will happen? Unemployment of millions, reduction of wages,
ulosinp
of
small business men, and ultimately dragging down the
bige
as well,
bffows
are here
in a situation even today, and I find no fault. I am
here to testify for N. R. A. I have nothing to hide. The record of
the Amalgamated, in my judgment, is a splendid record, but instead
of permitting me to give what I believe is my honest opinion of the
policies of the N. R. A. the question is, "Was I born in Russia or here?"
As if I had anything to do with where I was born. At least I can say,
Senator, that this country is not with me merely a matter of accident,
but it is the country of my choice.
I believe that unless we do something-and N. R. A. has a great
number of shortcomings, no matter who will administer it-our
democratic institutions will go overboard. Talk about freedom
What freedom has the girl who is compelled to work for a dollar a
week? What freedom has that girl? What freedom has the worker
who is out of work and hopeless to find a job? Millions of people
hopeless, and the first time getting hope since this new administration,
and instead of supporting the policies of the administration we are
finding fault, we are indulging in philosophical interpretations of
what is the solution 200 years from now? Mr. Darrow can afford to
wait 200 years but the men and women out of work cannot afford to.
Hundreds oi thousands of families have been broken up. I have
seen people who were good people, putting away their savings, and
who thought that they would carry their children through school,
and then everything had to be thrown overboard; their savings gone,
and the banks closed.
Gentlemen, I firmly believe that if N. R. A. is not continued if it is
taken away and the sweatshops are given prote-ction, I do not believe
that there is a single financial institution that will be able to keep its
doors open for the next 6 months. Take away from labor this protection, which is the large consuming power in the country; and what
have you?
The sweatshops? The chiselers? They cannot eat more than
three meals a day. What do they do with their money? Invest it.
But the plants are shut up. And then what?
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I am talking of the N. R. A. I was willing to do it in the most
I believe some of the things that had crept in in
N. R.A., unless stopped by you gentlemen in Congress, may make of
!.;w: N. R. A. an instrumentality for an economy of scarcity instead of an
economy of plenty, and I am opposed to that. The salvation of the
country is a higher standard of living and not a lower standard of
I
living, and at the same time I recognize when I come over and noted
he~textile industry, as I have known it, and I know that that industry
isa sick industry, employing 500,000 workers in cotton, and over
million in all of its branches, I say that we cannot simply find fault
with them because they are employers. It is our business to give
')
them constructive help, give them constructive help against foreign
competition. No matter what our abstract notions may be about
free trade, they are worthless as a practical proposition in such a
situation, and if the textile industry, seeing now the practical danger
of being swamped with competition from Japan, and they have to go
from one Federal institution to another, but there ought to be an
institution, call it N. R.A. or call it anything, where a sick industry
may be treated, because we cannot have a healthy country if an
industry employing a million people, with all of their dependents, will
just not be able to earn a decent living.
I am interested in that situation even if the textile industry is
antiunion. I disagree with them, I am opposed to them, and to
their position, but I say in spite of it all that industry, which is a
major industry in our national economy, should be given protection.
I will be very glad to give in my record where I was born, what
happened to me. My personal record, Senator, anything in my
judgment will stand up with any good man in the country. I, too,
had opportunities to make money, but I get a greater satisfaction
when I find through the Cotton Garment Code Authority that 20,000
workers were put back to work. To me, to my personal selfishness,
if you please, that is a greater compensation than getting a large
bonus.
Senator BARKLEY. You spoke a moment ago about the philosophy
of plenty as compared with the philosophy of scarcity. Do you mean
by that that in an industry which has an unsalable surplus of goods
in this country and for which there is no foreign market, where we
have to decide whether to reduce the production for the purposes
of the price standard of our own country or dump this unsalablesurplus on the home market and driving down the price of the American
worker or find some other market elsewhere in the world for that
surplus, in that situation which end of the dilemma do you advocate?
Mr. HILLMAN. I say that it is our business to give the protection
to industry right here. Let us not put ourselves at the mercy of some
foreign country that can change their policies overnight.
*Senator
BARKLEY. That is not the question.
*:
Mr. IIIL,MAN (interrupting). I would say, in that situation, that
:

frank manner.

f

I would be for a temporary, orderly curtailment of production.

Senator BARKLEY. In other words, if we cannot sell a surplus that
is produced by natural processes in this country, to other countries
and we do not need to consume it in this country, having established
a market elsewhere for it, and thereby overproduced insofar as our
domestic consumption may be concerned, in order to get rid of that

unsalable surplus we have to dump it on our own markets and drive
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our own prices down, in that situation, as a temporary relief, you
would be in favor of an orderly curtailment of production until that
unsalable surplus had been absorbed?
Mr. HILLMAN. Quite right. Because I believe there is a bottom
when prices go down so low that is not in the interest of the consumer,
because it is a price based on sweated labor, and labor is the major
part of the consumers in the country.
Senator BLACK. Let me ask you one question. That assumes that
it could not be sold in this market, which assumes either one of two
things-either that the.people do not want it or do not need it, or do
not have the necessary income with which to buy. You said that you
would favor a temporary curtailment. Of course, I think you will
agree that the natural, and necessary, and most satisfactory method
of approach would not be to curtail and thereby deprive the people
of the things that they want and they need, but would be to try to make
an effort to increase the income of the consumers of this Nation who
work on the farms, and in the factories, and in the mines, and in the
counting houses, so that we could not only produce but could consume.
Mr. HILLMAN. Senator, my answer to that is that these two things
run along parallel lines.
Senator BLACK. Which should be first? To try to get added
customers in this country and give them enough income to buy what
we can actually produce, or should we first curtail production and
keep them from buying so much?
Mr. HILLMAN. If yOU have a formula that would give us overnight

a purchasing power higher than in 1929-it was not enough then-I
would say, of course, let us not think of any temporary curtailment. Speaking realistically, I know that this kind of a program
must take time, and I would say that we ought to follow a consistent
program of raising the standard of living of the American people.
Only in an emergency and only when it is proven beyond any possible
doubt that that industry must have temporary relief should there be
any curtailment, and the people to determine it must be a governmental agency and not the people in the industry.
Senator BLACK. That is right; I agree with you there. What you
mean, however, is that you would only justify a curtailment as a last
resort, after you had endeavored in every way possible to increase
the income of the American people who want and need those things.
Mr. I]IILLMAN. Of course, Senator.
Senator BLACK. All right.
Mr. HILLMAN. Of course, Senator. And I believe that it is within
the ingenuity of the American people to establsih an instrumentality
that can work this out and not just let us drift into absolute and utter
chaos.
Senator BARKLEY, To what extent, if at all-and I am asking this
for the record and for information-to what extent, if at all, has there
been any deliberate effort on the part of anybody connected with
N. R. A. to freeze out small, independent industries in this country.
Mr. HILLMAN. When you say "N. R. A.", Senator, it is a very large
institution. I believe that there are a group of people in N. R. A.
imbued with as fine a public spirit as anywhere in the country, and
they come from labor and they conm from industry and they conic
froi everywhere. There is no question that there are some people
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who think of it merely in terms of a job, and I would say that we.
ought to find them quickly and dispense with these people.
The code authorities were not organized properly, in my judgment.
I have urged a constitution of code authorities with labor representation and consumer representation. Unfortunately, that plea went
unheeded in most instances, and, of course, if you take a code authority
exclusively from management, you are bound to find some instances
whpre those people, with a short-sighted policy, thought that they
could corner the market, and, of course, they cannot. Unless we
supply purchasing power, we are not going to make headway.
Senator BARKLEY. As I understand you, your attitude is that if
there is any such element in official position in N. R. A. or any other
governmental agency or position, then they ought to be eliminated?
Mr. HILLMAN. They ought to be removed as quickly as possible,
without any 24-hour waiting period. This is no place for the chair
warmers or people who have any selfish motive in the situation. I
believe that we can find in the American people a group of people
imbued with public service, who will administer this marvelous,
ingenious development, so that we can think in terms of industry,
so that we can think in terms of a national economy, and prevent our
country from going into chaos and have men on horseback rushing
us into something that will destroy future generations.
Senator CLARK. You said a little while ago that there were certain
things in the N. R.A. as it exists at this time that tend to make for a
philosophy of scarcity, which should be changed. What changes do
you recommend?
Mr. HILLMAN. I will give you one, even if some industries claim
they need it. I believe the prevention of the introduction of new
machinery is a foolish policy. We ought to avail ourselves of new
inventions, and when you give an industry, whether it is ice or anything else, the right to say, "We can keep out any new competitors
from coming into the industry", and prevent that benefit that we
get from free competition, we are just going to straddle the country
with the inefficient industries. I would not-and I speak personally
and lust for myself-I would not tolerate that for a moment. I would
say if there are any people who have got the ingenuity and have got
the capital and can avail themselves of new machinery that the
country is entitled to the benefit of that new invention, but I would
say not at the expense of the exploitation of labor.
Senator CLARK. That is rather a matter of policy. What I was,
getting at is this: Are there any changes in the fundamental structure
of the N. R.A. as it exists at the present that you think you would
recommend to be changed?
Mr. HILLMAN. I would put in more public control. I do not believe that the country should be placed either in the control of industry
or labor.
Senator CLARK. You mean more control by the N. R. A. as such
over the code authorities as they exist at present?
Mr. HILLMAN. To make sure that the N. R. A. has as many as.
possible of able public servants, and 1 think we can find them. I
know people who have given up their time and large incomes and
worked hard, and these are the people that the chiselers are attacking.
Senator CLARK. That is something that, cannot be regulated by
law-the question of personnel. What I am trying to get at is, What,
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changes, if any, in the existing law you would recommend for the
N. R. A. if it is continued?
Mr. HILLMAN. I would say that the administrative body of N. R. A.
should be representative of all the elements that make up the publicthe consumers, labor, and management.
Senator BARKLEY. In other words, you would have a larger proportion of the men actually administering the N. R, A. with a detached
viewpoint, rather than the viewpoint simply of their local or their
industrial situation?

Mr.

HILLMAN.

Yes, Senator.

Senator KING. Is it not a fact that the representatives of the consumers' organizations made many, many protests against the codes
and their enforcement?
Mr. HILLMAN. Of course, Senator, but when you speak--Senator KING (interrupting). Just a minute. And with a view
to eliminating some of the evils to which you have referred, and many
.other evils which have existed?
Mr. HILLMAN. Yes, Senator. But may I complete my statement?
I have given you a direct answer, but may I complete my statement?
Senator KING. Yes.
Mr. HILLMAN. Unfortunately-and I am closer to the consumer
.side than any of the other groups-too many of the consumer group
had such highly theoretical notions of things, things that we should
look forward to in the next 25 years, which they wanted changed overnight. If we would put in their theories, the whole thing would
break down, because we have not yet the agencies to administer it
in a perfect manner.
Senator KING. I have read many of their statements, and they seem
to me to be realists rather than theorists. I want to ask you a few
questions before we adjourn.
Mr. HILLMAN. I would like to make a statement on the service
industries, disagreeing with my friend Mr. Richberg. I would like
to make sure that I am given the opportunity.
Senator KING. Do you mean you want to make another statement?
Mr. HILLMAN, As to the service industries. Mr. Richberg, if I
understood correctly, said that the service industries may be
eliminated.
I believe it will be the gravest error if we do it. There are from
three to five million people engaged in the service industries, and the
technological improvements in industry, where you will find that less
and less people are employed in industry from year to year producing
more and more goods, mean that we must look for the absorption of
our unemployed more and more to the service industries. If you eliminate the protection for three to five million American families who
are the most underpaid, and who for the first time since the N. R. A.
have seen 1 day's rest out of 7, I would say that first of all it is not
the right thing not to give them that protection, and the next thing
I believe that we would interfere with creating purchasing power for
the country. It would be, in my judgment, a heartless and unsound
thing to do, and I want to register my most emphatic disagreement
with Mr. Richberg about even sug esting that possibility.
The only good thing that I cou f see about it, when Mr. Richberg
raised the issue is, that Congress should have an opportunity to consider it. I believe Congress ought to set up a number of standards.
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In the first place, we just went off with a very loosely and hastily
drawn law because of the emergency. I believe whether it is N. R. A.
or any other administrative agency, there should be definite limitations by Congress to tell the agency what to do and what not to do,
I believe that the service codes should be considered, and I want to
make the most urgent plea for them on a basis of humanity and in
order to be able to actually create purchasing power in the country,
noti to withdraw the protection of the labor provisions from these
three to five million workers.
Senator KING. Can you answer a few questions now?
Mr. HILLMAN. Of course, Senator.
Senator KING. If you will answer them briefly, we will rush along.
Mr. HILLMAN. I will try to do it.
Senator KING. How many of the men's clothing code authorities
are residents of Chicago, New York, Rochester, and Philadelphia?
Mr. HILLMAN. From New York, I believe there are two or three.
From Philadelphia, one or two.
Senator CLARK. How many members are there on the code authority?
Mr. HILLMAN. Twenty-four. The representatives to my recollection are from Cincinnati, Cleveland, Chicago, Philadelphia, Rochester,
Knoxville, Tenn. I may have left out one or two, but it is very representative.
And I will say this, Senator, that the men's clothing code authority
has pleaded with the representatives of the other organization inviting time and again, to my information, Mr. Curlee to come on the
code authority and be responsible for the administration, instead of
staying outside and just throwing-well, mostly bricks and very little
bouquets.
Senator KING. Are there clothing manufacturers throughout the
country who have never subscribed to the code subject to the provisions of it?
Mr. HILLMAN. Of course.
Senator KING. What body exercises supervisory power over the
members of the industry who have not subscribed to the code?
Mr. HILLMAN. The code authority.
Senator KING. What is the method of disciplining manufacturers
who have not subscribed to the code authority?
Mr. HILLMAN. Giving them an opportunity to state their case in
every instance, then referring the recommendation to the deputy administrator and the compliance division,
Senator KING. Those who are under the code are the judge and the
jury of those who are outside of the code.
Mr. HILLMAN. No, pardon me. I say that they are merely presenting their case to the deputy administrator and to the compiiance diviseon I do not knowhI may be wrong, but I do not know of any case
where the Men's Clothing Code Authority on its own power initiate
disciplinary measures on any member of the ndustry It was a
governmental agency that did it. They have simply presented the
evidence.
Senator KING. Does the code require that every garment produced
and sold must have affixed to it, the N. R. A. label?
Mr. IIILLMAN. Yes.
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Do the retail codes prohibit the sale by retailers of
not have the label affixed?

Yes, Senator.
What is the annual budget of the Code Authority?
Mr. HILLMAN. I think something like a quarter of a million dollars.
Senator KING. How is it collected?
Mr. HILLMAN. Through the sale of the label.
Senator BARKLEY, Through the sale of what?
Mr. HILLMAN. The label.
Senator KING. Who levies the assessment?
Mr. HILLMAN. The code authority. The members of the industry
levy on themselves because they all pay.
Senator KING. Those who were not members of the code too?
Mr. HILLMAN. Under the law, they are all members to the code of
fair trade practices in effect.
Senator KING. But those who have not come under the code are
compelled to pay just the same as those who are under the code?
Mr. HILLMAN. They are all under the code.
Senator KING. Those who have not come into your organization.
Put it that way.
Mr. HILLMAN. If they are in the industry, they are subject to the
code. They are subject to the law.
Senator KING. Whether they want to or not?
Mr. HILLMAN. Of course. In any law we do not permit some people
to say, "We can go ahead and put the other fellow out of business
because I do not accept the law."
Senator KING. Then you interpret the law as compulsory upon
those who have not accepted it?
Mr. HILLMAN. Of course, Senator. How else could we enforce
codes?
Senator KING. I do not want to argue. I am just getting your
view.
Mr. HILLMAN. I think I am making my statement rather brief.
Senator KING. Not very brief.
Mr. HILLMAN. I am sorry.
Senator KiNG. What salary do you get as a labor member?
Mr. HILLMAN. From where?
Senator KING. From the organization.
Mr. HILLMAN. I am only drawing a salary from my own organization. My salary is $7,500 minus a 15 percent reduction.
Senator KING. Who is the head of the labor code representingMr. HILLMAN (interposing). There is no labor code; there is a
code. In this case, Mr. Morris Greenberg, the director of the code
authority.
Senator KING. Where does he live?
Mr. HILLMAN. He lives in New York City now.

Senator KING. What salary does he get?
Mr. HILLMAN. $10,000.
Senator KING. What other

officials, administering the code are
compensated from that quarter of a ilillion dollars?
Mr. HILLMAN. All of the people who investigate, who collect the
information, who are in the service of the code authority.
Senator KING. Is that the highest salary paid?
Mr. HILLMAN. I think that the counsel get $1,000 a month.
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Senator KING. Who is the counsel?
Mr. HILLMAN. Mr. Drechsler.

J

Senator KING. He was here at the meeting on May 21, 1933, was
he not?
Mr. HILLMAN. Yes, sir.
Senator KING. And formulated the code when that 25 people were
present?
Mr. HILLMAN. He helped to formulate the code, and the record
will showSenator KING (interposing). I just asked you if he was there.
Mr. HILLMAN. When you say, Senator, that he formulated, I do
not think it is quite in accordance with the facts.
Senator BARKLEY. These salaries are salaries paid by your or.
ganization?
Mr. HILLMAN. No; by the code authority.
Senator BARKLEY.
Mr. HILLMAN. By
lects its income from
Senator BARKLEY.
United States?

Mr.

HILLMAN.

Not by the Government.
the code authority. The code authority col
the sale of labels.
But it is not paid out of the Treasury of the

No, sir.

Senator CLARK. Did I understand, Mr. Hillman-I am not quite
clear on it at all-did I understand that the code authority does
levy assessments on the concerns in the industry?
Mr. HILLMAN. No. The code requires, as part of the enforcement
agency, and a very good enforcement agency, that each garment
must have a label of N. R. A. to tell the consumer that this garment
was manufactured under the fair-labor provisions as provided by
the code.
Senator CLARK. What I am trying to find out is whether there is a
further assessment?
.
Mr. HILLMAN. No; I think they pay $5 a thousand for the men's
clothing, and $2 or $3 a thousand for separate trousers, for labels.
Senator CLARK. What do you do when anybody puts out clothes
without buying labels?
Mr. HILLMAN. We would consider he violated the code.
Senator CLARK. What do you do in a case like that?
Mr. HILLMAN. The code authority brings him up before the committee, and in every case I believe the man says, "I am sorry, I will
pay you back for the amount of the labels."
Senator CLARK. So that is your method of raising the revenue
instead of levying assessments as some code authorities do?
Mr. HILLIMAN. There are no assessments, And each manufacturer
pays exactly in the same proportion. If he is a large manufacturer
he pays more because he uses more labels. A small manufacturer
may pay $10 a year if he only manufactures 2,000 garments. It is
the fairest distribution.
Senator KING If a person manufactures garments and has not
the label upon them, he cannot sell them; is that not the result?
Mr. HILLMAN. He can, but he is in violation of the code.
Senator KING. Then he will be disciplined?
Mr. HILLMAN. He ought to be disciplined, of course.
Senator KING. I am not asking what ought to be done.

Mr.

HILLMAN.

Of course.
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Senator KING. And discipline might mean indictment?
Mr. HILLMAN. There has not been a single indictment.
Senator KING. It might be?

Mr. HXLLMAN. Good common sense, if exercised by the code
authority, will be for not going into indictments, but rather to look
for cooperation and use the penalty only with the worse kind of
chiselers.
Senator KING. You know that a great many persons have been
prosecuted and fined and some indicted.
Mr, HILLMAN. Yes; I know.
Senator KING. Under the same sort of a code.

Mr. HILLMAN. Not for labels.
Senator KING. I am not speaking of labels.
Mr. HILLMAN. For paying wages below those as provided in
the code.
Senator KING, For various reasons that have been denominated
as violative of the code?
Mr. HILLMAN. Yes.
Senator KING. How do you determine whether there has been violation of the code?
Mr. HILLMAN. If a complaint is filed by labor or workers that they
are not getting the proper wage, an investigator is sent to see if
that statement is correct.
Senator KING. Or whether a man has the label?
Mr. HILLMAN. The label itself?
Senator KING. Yes. If he attempted to sell without the label.
Mr. HILLMAN. Only if it would come to the attention of someone.
Senator KING. Do you have investigators up and down through
the country?
Mr. HILLMAN. Yes.

Senator KING. How many?
Mr. HILLMAN. I am not in charge; I could not say. Possibly
about 30 or 40; that would be my estimate.
Senator BARKLEY. The Compliance Division of the N. R. A. has
a compliance director in each State?
Mr. HILLMAN, Yes.
Senator BARKLEY. Under that compliance director, there are investigators and adjusters appointed who are subject primarily, I suppose,
to the authority of the State director?
Mr. HILLMAN. Yes.

Senator BARKLEY. And ultimately are subject to the authority of
the headquarters of the chief compliance officer, who I believe is called
a "director" here in Washington. They are supposed to go around
wherever there are complaints and make a personal investigation and
get the complainants together in an effort to adjust the difference and
iron it out and settle it without resort to prosecution or any sort of
legal process, is that true?
'Mr. HILLMAN. Yes, Senator. But in many industries the Compliance Division now is giving responsibility to the code authority,
and it is only done if the code authority is qualified, in the judgment
of N. R. A., as a proper party, to save the United States Government from all of these expenses.
Senator BARKLEY. In other words then, the code authority undertakes to settle the difficulties first?
110782-85-n 2-18
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Senator

CLARK.

That is all.

The CHAIRMAN. We will recess now until 10 o'clock tomorrow
morning, at which time we will hear Mr. -Curlee.
(Whereupon at 1 o'clock noon, an adjournment was taken until
.
.
.
Friday, Mar. 22 at 10 a. m.)
(Tle following data was submitted in connection with Mr. Hillman's testimony.)
Number of firms classified by loa.i,c which have gone out of business during the 18
,
.
months since the effeeive date of the code
Baltimore, MdChicago, Ill -----------------Cleveland Ohio .....
Denver, doo
Los Angeles, Calif --------Newark, N. J.-----------.iNew York City-.

I1

2 Parkersburg, W. V'a....
1
Philadelphia, Pa .............
Portland, Oreg .
I
...
I----1St. Louis, Mo....
3 -Utica, N. Y--------- ---64

Total

.....

.
7
84

--

In 1932, Dun & Bradstreet reports to us thit the number of failure. ainong
.
manufacturers of clothing and furnishings was 840.

1933

-----------------------------------------

1934 --------

---------------- --------------

211

Firms monsqfocturing men's clothing

Location

Manu. Con.
fartur-tractlng
Ing

Location

Man.
tact"*, *ContractIng

.Iowa:
California:
Davenport ................
2
Hollywood ...................
Des Moines ...................
Long Beach ............. , 'I
34 Kentucky:
39
Los Angeles ....... ......
Covinglon ................
San Bernardino ....................
Lenington.. ................
12
San Francisco................
Leuisville ....................
San Pedro .....................
I
!
Mayfled ....................
I
Vallejo
.......................
* 1
N eprt ....................
Westwood ...........................
Paducah .....................
3 I...... .
.Colorado: Denver ................
1
Selyvl e...................
Connecticut:
...
1
Louliaa: Now Orleans ..........
- Middletown ..................
-Mains: ,
New Hlaven .................2
Brewer .......................
New London ............
I
'11
.Norwich ......................
Portand..................
1
.....................
I
Porkland
Waterbury ...................
Sanford
..............
.......
San
ford ..................
District of Columbia: Washing.
2 Maryland:
ton........ ...............
...........
altimore..
Oeorgia:
"2
Crisfleld .....................
I
Bremen ......................
12
Edgemere ....................
I
Columbus....................
.
.....
Emmltsburg .................
S
Rome ........................
1
....
Winder .......................
- Flston ................
,5
Fraderlek ...............
*1
Illinois:
Hempstead .......... .....
1
Aurora..._,.................
* Manchester ..................
* .Berwvn .......................
i,
s
129
Chicao..................."128
Thurnmot ....................
1
Coal
City ................
2
Union Bridge .................
Westminster ............
2
Jacksonville ..................
Michigan:
I
Jolet
.........................
Detroit .................
Mount Carmel ...............I
.. .. B
Hillsdale ....................
I
Quinoy .......................
Minnesota:
1
Streater .......................
I
Toluca ......................
Minneapolis.............
Indiana:
St. Paul..................
Missouri:
I
Evansville ....................
1
Fort Wayne ..................
Kansas City..................
Springfield ..............
1
Indianapolis..................
St. Louls ...............
New Albany .................
Nebraska: Omaha .............
Rising Sun ...................
-
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Firms manufacturing men's clothing-Continued
Location

Manufactur-

kgW

Contract.
jog

Location

Manu. Confactur. tract.
Ing
Ing

New Hampshire: Newport .......
2
Pennsylvania-Continued.
North Carolina: New Bern .......
I
Chambersburg ...............
New Jersey:
Coopersburg ..................
Bayonne......................
.............................
Dillsburg .....................
Camden
........ 2
Doylestown ..................
Carteret ..............................
Dublin .......................
Clifton ..............................
Easton .......................
Egg Harbor ..........................
3
Everett .......................
EggHarbor City .....................
Hatfleld ......................
Elilabeth .................... ........
Kulpsville ....................
CGarfield
..............................
Lansdale .....................
Hackensack ..................
1
Levanon .....................
2
Hammonton .................
3
Line Lexington ...............
Hoboken .............................
Mliford Square ...............
Irvington ......................
Morristown ..................
2
Jersey City ...................
3..
Mt. Union ...................
Jonesburg ............................
Norristown ...................
41.
1
Linden ...............................
Northampton ................
2. 2
Lodi .................................
Pen Argyl ....................
I...
Maple Shade .........................
Pennburg ...................
Minetole .............................
4
Perkasie ......................
Mizpah ...................
1
Philadelphia .................
3 .......
1...
Newark .................
Ppe
6 ....................
New Brunswick ..............
3
Pittsburgh...................
Nonna ............................... Pittston ......................
.
" 1
Paaalc .......................
2
10
Quaker Town ................
Paterson .............................
2
1
21
Paulaboro ............................
14
Reaazding
..............
....
"...
Perth Amboy ..................
I
Scrnton .....................
2 ........
..
Plinfield ...............
1
Selleravlle ..............
Rahway .............................
Sverdele....................
Ranto .............................. 1
Red Bank ....................
I
Souderton ....................
1.2
Riverside ............................
................
Stewartatown
.....
1
Roselle ..........................
Sunnytown ...................
1...
South Amboy ..................
2
Telford .......................
41.
South River ....................
Trumbauersville .............
S...
Trenton ......................
3
Tylersport................
Union City ................
Vernfleld .................
Vineland .....................
I
Waynesboro ..................
3
West Berlin ................
Wilkes-Barre .................
Woodbine ....................
2
Rhode Island: Pawtuoket ........
Ohio:
Tennessee:
1.
...
Bethel .......................
1
Chattanooga .................
Cincinnati ...................
37
2
Cleveland ....................
Cleveland ....................
16
Knoxville .....................
i
Coal City ....................
I
Milan
.................
Nashville.................
Columbus ....................
2
I
1
.
1...
Gallon .......................
2
Texas:
Greenville ............................
Dalas ........................
Lorain .......................
I
Houston
......................
Mount Healthy ..............
4
Virginia:
Oklahoma: Oklahoma City ......
I
Fredericksburg ...............
1 .
1
Oregon:
Norfolk .......................
I ..
Oregon City ..................
1
Richmond ....................
1 ...
Portland .....................
5
.....................
Staunton
Pennsylvania:
Washington: Seattle ..............
AlIentown...................
$
Wisconsin:
Bally........................
Kenosha ......................
Bangor .......................
Milwaukee ...................
Bedminister ..................
I
Sheboygan ...................
Blooming Glen .......................
Wisconsin Rapids ............
Bridgeport ..........................

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
FRIDAY, MARCH 22, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met at 10:05 a. m., in the Finance Committee room,

Senate Office Building Senator Pat Harrison (chairman), presiding.
Present: Senators Harrison (chairman), King, George, Barkley,
Gore, Costigan, Clark, Byrd, Black, Gerry, Couzens, Keyes, La
Follette, and Capper.
The CHAIRMAN. The committee will come to order. Senator King
desires to read several items into the record, and we will do that
before we start with Mr. Curlee.
Senator KING. I started to read into the record a few days ago,
excerpts from the report of the Federal Trade Commission to the
President of the United States in response to Executive order of

May 30, 1934, with respect to the basing point system in the steel
industry. That report was submitted in due season and it contains
some conclusions and recommendations which I desire to put into
the record.
I will not read all, but will read the recommendations.
A
The Commission is profoundly of the opinion that there is no sound economic
foundation in a system of price fixing, whether it results from the cooperative
activities of industry or whether it be imposed upon industry by governmental
action.
Men who have invested their lives and fortunes in the manufacture and sale
of goods should not, In view of the public interest, be entrusted with the responsibilty of fixing p ces. They will generally act with an eye to dividends rather
than to the public welfare. This is no arraignment of the integrity of those
who conduct business but is a recognition of their humanity, and of the soundness of the principle which underlies every judicial system, namely, that peronallY
intcarted.partles~ahall-not be presumed, to have unbiased minds.
Moreover, there is the difficulty of enforcement. If business assumes the
responsibility of cutting off supplies, boycotting or otherwise penalizing those
who fail to adhere to the price system or to the prices which that system is the
means of unifying, business to that extent employs selfish practices not conducive
to the public interest. The use of such methods would be to regulate prices
by the use of force exercised by men who are responsible neither to the people
nor to the Government and who have their own personal ends to serve. Indusry
must perforce conie to the Government for the enforcement of its own edicts
and the signs that this is the inevitable outcome are abundant.
The Government cannot afford to enforce a code for one industry and refuse
the responsibility of enforcing all codes for all industries.
If the Government were to police prices as fixed by industries it would necessarilY undertake to ascertain whether each industry's price schedule were fair
and in the public Interest. The magnitude and difficulty of such an undertaking
357
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We Are In whloh-lieartol accord with the laudable desire to Increas emnploytuatt, to hiIuIIJ adeoqtato wa"#, to prevelit exosive hours and child labor,
However, we ars of the
oplinion that labor probleuts and unfair mto, (if oi ettIon can boot be dealt
with separately aii n dependently. To the saie effee we reopoatfully Wafr to
tho planl reonltly snibuiltwi to thle National. Industrial Utceover ladb
Willian '11.lDavlo, former compliancoe director of the N. It, A. and i Now Mr.la
adviser to N. 1.It, 11. Acopy of i* report will be found In appendi(lx 11. Auitervwo isaloo noade to Asimilar portion taken roently by the communittee appointed
by tliq Ntilonal Asotilation of Manuofacturers to study aunt report uponl those
an1(to otherwiseo improve the condition. of employees.
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t0 include 2 additional ports and Pacific coast pert basings to include 6 a4
tional ports. Among the foreging products this change applies only to n
chant bars, plates, sheets, structural shapes, tinplate, wire nails, and wire.
Important oonsideratlon, as to the Pacifie coast basing points is that on oe
,products base prices applicable thereto are merely the' sum of eastern basin
point priea plus delivery charges from eastern basing points to Pacific cu
pert.. These ports, therefor, are not independent basing points. With ths
qualifications it Is appirbnt that the basing-plint system on the products name
is practically what it was before the code was amended.

CCLnUSIONS AND~ IECOM.MENPA'T;ONS
CONCLUBDONS
Before there can be an consistent determination of public policy regardci
price fixing by organized groups of competitors, the factual issue must be faces
whether there is price fixing. So long as the idea is entertained that the factual
conditiqn may be an expression of competition rather than of a price-fixing com.
blnation, there can be no logical treatment of that 'condition. In economic
64 in mdfcie, diagnosis Is fundamental., The diagnosis which the Commission
makes is that the basing-point system
I not only permits and encourages price
fixi4, Out that It is price fixing.
Itis price, fixing so absolute that purchasing agencies' of the Federal Govern.
merit are reduced to a oition of such helpiessn'eM that they literally place each
bidI in a separate capsuPe, fikke them up and draw one out of a hat. It is price
fixing so rigid that violations of the delivered price are actually penalized at the
rate of $10 per ton even on sales to the Federal Government, while fines have bens
assessed op sales of as little as a fraction of a ton. It is price fixing so self-on.
tered that as the Commission pointed otit in its former report, the advantop
bestowed by nature on partiular sections or communities have been nullified.
Notonly that, but the Immense gums invested by, Government in improvi
the gifts of nature and by private industry In the faith that natural advantap
and thgir improvements would accrue to the benefit of the buyers, fabricator
and consumers of steel as well as the producers, have been In effect largely appmo
rated by the producers. The basing-point system with its supporting form
n essence withholds the gifts of nature from the consuming classes and monopo.
lizes them In the hand of the producers and sellers of iron and steel. Only aim
of a blindly selfish character can account for the arbitrary abnormalities and
flagrant fictions which are inherent in this basing-point system.
The necessary implication of statements by leaders of the industry is that the
basing-point system in steel is a price-fixing 'system. As an instrument of price
fixing, it has the sanction of the code whose provisions make Its operation moe
definite and certain without in any degree lessening its inequities. The inequities
of the system, whether for producer, fabricator, or consumer, arise fundamen.
tally outof this fact, that It depends upon artificial and wholly arbitrary arrngements in the making of price, rather than upon competition automatically and
working out into a price accurately reflecting a balancing of supply
impersonally
and
demand force.s,
The inequities of the system for the producer of steel lie in the fact that except
for a few powerful interests in the steel industry the producer has little to Say
under the system as to whether his mill shall or shall not be a basing-point mll,
as to what the price at his mill shall be, or as to what shall be the different
between the price at his mill and that of any other mill. Mill prices of the invidual producer therefore may be totally unrelated to his own costs and to ti9
several market factors which, under competition, would determine price.
The price differential of two steel basing points may remain, and in SW
-notable instances has remained, constant for many years during which the pricm
themselves change, Yet it is inconceivable that all the price-making factO
affecting the prices of two widely separated points, if permitted to operate without
artificial restraint, would continue in such a balanced relationship as to pri
serve a constant differential over a period of years. Nor would it be possible undo
any price-fixing system to discover and maintain a parity between such poiDtU
that would reflect the constantly changing relationship of supply and demand
factors. If this be true it follows that price fixing must of necessity bear w
equally and not in accordance with natural causes on producers differently
located.
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For the fabricator of steel, other than that used in an identified structure, the
inequities of the system arise, in part, from the artificial disparity of basing-point
rices for steel on which competing fabricators must base the prices at which they
guy, Such a fabricator, unless located at the basing point governing the delivered
prices of the territory in which he,wishes to sell, is at a marked disadvantage in
competition for the business of that territory. (except as to his own local point)
With a fabricator located at such basing point, even though the first fabricator be
at or near a producing point and even though he be freightwise nearer to the
points of delivery than the second. 'Moreover, the parity of basing-point prices
making the delivered prices of adjoining territory determns, other things equal,
the extent of the territory in which one fabricator located at or near one basing
point has a competitive advantage over another fabricator located at nor near the
other basing point. Consequently inequities for such fabricators must inevitably
result from any arbitrary dictum that makes one producing point a basing point
and another a nonbasing point or that artificially fixes the differential between
basing-point prices.
Furthermore, gross inequities for fabricators of steel, likewise caused by the
artificialities of the basing-point system in steel, result from the quantity extras,
increase in some of which has been very pro ouaced under the code. These
extras seem to bear no proper relation tb the differences in costs of handling and
selling and become an unfair burden on the small fabricator in competition *ith
the
age..
The
nequities of the basing-point system In.steel for the consumer arc principally a matter of effects on the consumer's prim level. The system's hAtiflalities
find expression In the rolling of steel at relatively uneeonomo poinv. of production
and therefore in high producing costs; in excessive cross freighting and thersteft
in high delivery costs. These several unnecessary costo casioned by the use
of the system, are reflected in the
e
product already swollen to protect
the producer having a heavy overnhd, out-of-date equipment, inef.cient 'MMaement, or exclusively all-rail transportation as against the water or othe 26W.
transportation J
.rival concern. As the s
pifinted product passe.
through the channeo
and
its price is pyramid]d by
percentage margins onofthe:abr,.cation
unnecessary asdistribution
well as necessary
e~ and profi sement, and fnaly emerges to plague the cohumer'iu a pte le~el which he ba
wit diffculty .meet .and which consequently retards the producer's opetton.
Moreover,
the of
Inequity
isnotofLot
the consumer
of steel
alonerecovery
but for owisumers
and
producers
every kind
commodity,
in that
national
i delayed
trough hga consumer pces caused by aiflcially high production and distribution cost and prbfats.
...
.
....
..
Generwdlly speaking, when a price-ficng combination is successdul
iin
etlang
prices, consumption will decrease. The process of holding for a fixed priee in the
face
of decreasing consumption means reduced employment and reduced income
for labor, If consumption continues to decrease a price-fixinf system calls for
still higher prices in order to protect profits and 'thus a new cycle of reduced V66.I
; 1 ', 1
sumption is initiated . ' ' ' . .. ' ' : 1 ,
It is a most significant fact that the steel industry was able to show atiaiatory
profits for the first 6 months of 1934 without operating to more than half its producing capacity. Profits under such conditions necessarily involve 'prices per
ton which litclude a high margin over cost of production. It is theoretically
posibl6 to fixprices at a point where profit would be shown on a much Smaler
peroentaq a'f capacity. The consuming public wduld doubtless revolt Aiinst
the exaction of prices that would provide a profit on an investment of which only
a minor percentage is being used. It has bore more or leas patiently the burden
of prices which provided a profit on an investment of w)4ch only
y$O percep t was
used. Recent trade-pre§ reports state that iome of the ydtiget and attnger
independent producers of steel Are nbw tontelding 'for 1%drastic redtitibb in
Price on the theory that it is better business to have a high volume of preduetiob
ens reduced margin of profit than a small output at a high price.' Such a positipn
Is constant with the views of the Ommisslon above expressed and with any
ioqOul long-uln view of economic recbvey. '''
The situation involves social 'hd economic
nfar-reahIn
consftjences 6f
' and
fundamental Import. If the capitalistic system does not function as a competitive
economy, there will be inpre
tno whetherit can or,should endure. -The
ial friends of capitalism are those who insist upon preeyving its gon etftive
v
'
'
•'
' '
character.
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j The'Eeutlve 'order called f6r our "recommendations for revisions of the'
code?",' ,The duty wkhieh thus devolves upon the' Commission is a serious one,
Not ory is teetht he basic iodufry'of'the country, but its basing-pont system is
similar to basing-point 'pradtices in several other industries, The President's
action with respect to steel will doubtless be deemed a precedent as to the Execu.
tlve attitude toward other bsin,-point practices.
There are at least fout theoretically possible recommendations, either(a) That the multiple basing-point system, while it is a means for preventing
,prce competition, is justified as a permanent policy by the evils of competition; or
(b) That in view of the chaotic business conditions now prevailing, the basing.
point system be permitted to continue until recovery has been achieved or at least
further advanced; or
(c) That the code be so amended as to prohibit the multiple basing-point
system- or
(d) That the code be so amended as to eliminate Federal sanction of the mul.
tiple 'baSing-point system and relegate the legality of the practice to judicial
determiulaton.
Each of those possible recommendations will be considered.

Senator KING. I want to ask Mr. Williams a question. The
President issued an order-I have forgotten the number-under the
terms of which, for governmental' purchases, there night be reduction
below the prices fixed by the codes, and by your organization-and
when I say "your organization ", I mean the N. R. A. -of 15 percent,
and it was required that the Planning Commission or the Planning
Committee of the N. R. A. at the expiration of 6 months, should make
a report as to the effects of that order of the President, That report
was made and I have been trying to get copies of it. Do you know
I
I
where I can get a copy of it?
Mr. S. CLAY WILUAMS. I will look into that, Senator King. I do
not know'what the exact status of that is now as to the publicity. It
is available, of course, here, whether publicized or not---Senator KING. I want to get that report as soon as possible.
Mr. WILLIAMS. I will see that you get one, Senator King.
Senator KING. I asked for a number of other things while Mr.
Richberg was testifyingThe CHAIRMAN. Mr. Richberg is apparently not here at the
mnmnt. Probably he will come in shortly.
Now, Mr. Curlee, please give to the reporter your full name, and
the interests that you represent, and then you may proceed in your
own way.

STATEMENT OF FRANCIS M. CURLEE, COUNSEL INDUSTRIAL
RECOVERY ASSOCIATION OF CLOTHING MANUFACTURERS
Mr. CURLED. I represent the Curlee Clothing Co. of St. Louis, and
the Industrial Recovery Association of Clothing Manufacturers
Senator L&FOLLETTE. Will you explain, Mr. Curlee, what that
association is" how many members it has, and what its purposes,
for the record?

. !

' '

'.

Mr.' CURLEE. That is an association of manufacturers of men's
clothing, distributed throughout the United States,. It has about
seventy-odd members.
Senator LA FOLLETTEr. How many are there in the industry as a
whole, if you know?
"
Mr. CURLEE. How many manufacturers in the industry?
Senator LA FOLLETTE. Yes.
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Mr. CURLE,. I do not know, Senator La Follette, but I think there
are several thousand, if you include the small contract shops. There
are two distinct methods of production in the clot industry, and
are several
if you regard each contract shop as a separate unit, there
also are
thousand. If you regard as units. those manufacturers who
merchants and sell to the retailers or to the consumers, the number
would be very much less.

Senator LA FOLLETTE. When was the organization organized?
Mr. CURLES. This association was organized on June 3, 1933.
Senator LA FOLLETTS. What was the purpose of this organization?
Mr. CURLER. The purposes stated in the preamble are the usual
purposes of trade associations, but the direct stimulus to the organization of this association was the pendency of the National Industrial
Recovery legislation, and the fact that another trade association had
been organized a short time before that in the clothing industry.
Those were the reasons that stimulated the organization of this
I
association at that time....
Senator KING. What was that other organization that you referred
to; who were the organizers, as far as you know?
Mr. CURLEE. The Clothing Manufacturers Association of the
United States of America. For brevity, those two associations are
usually referred to as the "U. S. A. Association", the one fist organized; and the "Industrial Recbvery Association",' which is our
association.
The CHAIRMAN. When was the first association organized?
Mr. CURLER. On May 21, 1933,
Senator KING. Where, and by whom?
Mr. CURLEE. The first association was organized by Mr. Sidney
Hillman and a group of manufacturers who were affiliated with him
conducting various factories under Mr. HiUman's union, which is the
Amalgamated Clothing Manufacturers of America.
The CHAIRMAN. Was there any other trade association before that
that affected the clothing business?
Mr. CURLEE. There were none, Senator Harrison. Going back into
ancient history, as in most industries, there were attempts to organize
trade associations, but they were all abortive and did not amount to
anything, and I think they were all extinct at this time. I do not
believe there was an active trade association in the industry.
The CHAIRMAN. You did not feel like going into the first organization?
Mr. CURLEE. No, sir; and I can give you my reasons for that.
The CHAIRMAN. Yes; give to the committee your reasons for that.
Mr. CURLEE. On May 21, there was a meeting held in Washington,
D. C., by Mr. Hillman and 33 'manufacturers, all affiliated with him.
Senator LA FOLLETTE, What do you mean by "affiliated", Mr.
Curlee?
Mr. CURLEE. I think perhaps, Senator La Follette, that does
deserve an explanation. It is a short term to indicate that they
operate the shops which were unionized with Mr. Hillman's union,
operating under contract or working agreements with Mr. Hillman's

union.

The CHAIRMAN. Were they scattered over the country?
Mr. CURLEr. They were chiefly concentrated in the four big markets of Chicago, Rochester, New York, and Philadelphia. I think
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perhaps there were one or two from Baltimore, but they were also
associated with Mr. Hillman's union.
The CHAIRMAN. And this second group of manufacturers of cloth.
ing, what were they?
Mr. CURLEE. That particular group, I could not identify them
precisely, but it was a mere minority of the industry. Later, sub.
stantially all of those industries affiliated with the amalgamated union
did go into the first association. I think I can cover that pretty fully
"as to the relative strength of the associations.
Senator KING. This first organization was on the 21st of May?
Mr. CURLEE. Yes; the 33 men who met here in Washington
represented only a minor fraction of the industry. I do not want to
be misleading about that. Later they had very large accretions,
but they mot here on May 21 and their work was all finished in I day.
They had articles of incorporation, bylaws, and an operating agree.
ment, and all the other documents that were necessary. They hod
a very brief meeting and resolved to incorporate and to put into
effect these various instruments, and elected officers, and adjourned.
The articles of incorporation provided for 21 directors. They
elected 18 at that meeting, leaving three vacancies. Their articles
of incorporation were in due time approved, and they got the certificate of incorporation.
There was no prior notice to the industry at large. The first
intimation that the industry at large had of the organization of this
association was from press reports. There were some telephone
exchanges among what I may call, or what is usually called, the
"independent group ", which resulted in a meeting held in Washington
on June 3, at which the Industrial Recovery Association was organized.
That association consisted then, in the beginning, only of manufacturers operating open jobs and of manufacturers operating open
shops and of manufacturers operating under working agreements with
the United Garment Workers of America.
The CHAIRMAN. Who, if anybody, was the moving spirit in the
organization of that association?
Mr. CURLEE. Of the Industrial Recovery Association?
The CHAIRMAN. Yes.

Mr. CURLEE. All of that arose informally, The persons who
attended that initial meeting were myself and my brother, S. H.
Curlee, who is the president of the Curlee Clothing Co., Mr. Greif
of Baltimore, Mr. Schoneman of Baltimore, Mr. ]1mer Scheuer of
the Block Co. of Cleveland, Mr. Hueman of Kelly, Hueman &
Thompson of Rochester, Mr. Meyers of the Michael Stern & Co. in
Rochester, and a number of others whose names I cannot recall at
this moment. It was not a large gathering on June 3. On June 4
some more came in response to telephone calls.
The CHAIRMAN. Who called that meeting?
Mr. CURLER. I do not remember, Senator Harrison. There was
an exchange of telephone conversations. I will tell you just what I
know about it. I was in New York City on some errand entirely
disconnected with the N. R. A. or the clot"ing industry, and I got a
my attenti
Louis
calli some
in St.
telephone message from my brother
2 weeks
organized
been
to the U. S. A. organization which had
before, and stating that there would be a meeting in Washington of
some independent manufacturers, and asked if I could come down tO
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'I/ashington. Who first thought of it, I do not know. It rather grew
up spontaneously. It met with an immediate reception.
Senator BLACK. May I ask you a question there? Are those largo
or small operators?
Mr. CURLEE. In this associationSenator BLACK (interrupting). Those which you named.
Mr. CuiatE. There were Q1 sizes there.

They ran from large

,perators to small ones.
Senator BLACK. Freedman Marks, of Richmond; is he a member?
Mr. CURLEE. He is a member.
Senator BLACK. Is he a large or small manufacturer?
Mr. CURLER. I think he is a fairly large manufacturer.
Senator BLACK. Samuel Finkelstein, of California; is he large or
small?
Mr. CURLEE. I do not know what his volume of business is, but I
think you would class him as large.
Senator BLACK. Schoneman; is he a large manufacturer?
Mr. CURLEE. Large.
Senator BLACK. L. Greif & Bro, Inc.; are they large or small?
Mr. CURLER. LaT-e.
Senator BLACK. Sinsheimer; is that the name?
Mr. CURLER. Yes.

Senator

BLACK.

Where are they?

Mr. CURLER. Cincinnati.

Senator

BLACK.

Are they large or small?

Mr. CURLER. You would call them large manufacturers.

Senator KING. They were not amalgamated with Mr. Hillman's
amalgamated union?
Mr. CURLER. No, sir; they are not affiliated with them. I would
suppose you would call the Block Co. a large manufacturer, too.
Senator COSTIGAN. What is your test of size and large and small?
Mr. CURLER. Senator Costigan I have not any definite test, but I
know the manufacturers named by Senator Black are generally substantial manufacturers, and they run down to those employing a very
small number of people.
Senator COSTIGAN. Are you thinking in terms of the number of
employees or the output, or both?
Mr. CURLEE. Roughly, of course, they are identical, so far as size
concerned.
Senator COSTIGAN. Have you any estimate as to the average number of employees of what you might call a large manufacturer?
Mr. CURLER. They range all the way from several thousand employees, perhaps 4,000, down to those employing as little as 10 or 15
people.
Senator COSTICAN. What is the number of your own employees?
Mr. CURLER. About 2,000.

Senator COSTMAN. And may I ask you whether they have been
oanized in labor unions?
Tr. CURLER. No, sir; they have never been organized under any
working agreement. We have had union men working for us from
year to year for many years, but there has never been any operating
agreement with the labor union.
Senator COSTIGAN. You have not distinguished between union and
nonunion employees?
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Mr. CURLEE., No, sir.

Senator BLACK. Mr. Curlee, the reason I asked you those questions
Was to see if one issue could be eliminated in the beginning.
would judge, then, from what you say, that so far as the opposition
of this group to the codes is concerned, it is the opposition of a group
of manufacturers, many of whom or perhaps most of whom are large,
comparatively speaking, and the opposition is not based upon the
'hostility of small-business enterprises?
Mr. CURLER. Senator, I did not mean to make any such distinction
in the two associations.
Senator BLACK. That is what I wanted to find out.
Mr. CURLEE. Both of them range from the largest to the smallest
* The CHAIRMAN. Will you not develop that thought, Mr. Curies
and tell us just the difference between these two organizations, and
give to us the approximate membership of each, the volume of busi.
ness, and the number of employees that they may have?
Senator KING. Before doing that, may I interrupt? ' ' At this meet,
ing on May 21 at which Mr. Hillman was present, what part of the
industry did that represent? When I speak of the industry, I speak
,of the clothing industry.
Mr, CURLEE. That is the meeting on May 21?
Senator KING. Yes; when you say there were 20 or 25 men here at
the Mayflower Hotel?
Mr. CURLER. According to the press reports there were 33 persons
present, Senator, and I could not say what the relative volume of
that particular 33 was, but they got in later substantially all of their
elements of the industry.
Senator LA FOLLETTE. When you say "their elements", what do
you mean? Do you mean those that are unionized?
Mr. CURLEE. Not that, Senator. All of those who were unionized
with Mr. Hillman's union. Bear in mind that in our situation we
have open-shop manufacturers and those affiliated with the United
Garment Workers of America. The United Garment Workers of
America is the old, historic union in this industry and has been
affiliated with the American Federation of Labor from the very begnning, and at that time the Amalgamated Union was an outside union.
Without meaning any disrespect, what is commonly known in labor.
union circles as a "maverick" union, using their own nomenclature.
The CHAIRMAN. Not affiliated with the American Federation of
Labor?
Mr. CURLEE. Not affiliated with the American Federation of
Labor. Last December, at the annual meeting of the American
Federation of Labor, they were admitted. December, a year ago,
I mean.
Senator LA FOLLETTE. Mr. Hillman is now a member of the executive council of the American Federation of Labor, is he not?
Mr. CURLEE. I am not informed on that. I dare say it is true.
Senator BARKLEY. How many members are there of your assoca.
tion?
Mr. CURLEE. There are seventy-odd, Senator.

Senator BARKLEY. What proportion is that of the total number of
institutions in the clothing business?
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Mr. CURLER. The best evidence I have Of that is the tota nuniber
of employees-

SenatorBARXLEY (intertlupting). I do 'not mean' employes" I
mean factories or plants or concerns who would be eligible fbr zembership in your organization or in any organization of manufacturers.
Mr,CURLEE. I believe you were out when I went into that a little
while ago, Senator.,
'
Senator BARKLEY. I 'd not want you to repeat it, their, if it has
already been given.
': .
Senator BLACK. 'Mr. Curlee, the figures that have been given to
me show 3,600 units as a whole and 70 in your organization.
Is that
:
-.
11 1. / 1..
about correct?
Mr. CURLEE. Seventy-odd. I could not say about the 3;600; 1
simply do not know. That information is all in the hands of the code
authority.
It may be necessary to anticipate some questions, and in the interest
of brevity, I think I can give briefly the line of demarcation' between
these two elements of the industry.
The CHAIRMAN. I wish you would do that.
Senator LA FOLLErE. Before you do that, Mr. Curlee, [would like
to ask you if you know how. many of the group of people whom you
mentioned a while that got together to organize the Industrial Recovery Association had working agreements commonly known asr "collective-bargaining agreements" with their employees?. '
Mr. CURLE . The Block Co. had collective agreements with the
United Garment Workers. That was one of the charter members.
Michaels-Stern & Co. had a collective agreement with the, United
Garment Workers, There were some others whose names- I cannot
remember now who had.
'
''
Senator LA FOLLETT'E. How about the company of 'which your
brother is the head? Did that have collective-bargaining agreements
at the time this association was organized?
Mr. CURLER. No, sir; the company had operated an open shop
since its inception.
Senator LA FOLLETTE. It is one of those companies that had opposed organization of its' employees for the purpose of collective
bargaining? i a
Mr. CURLE. I would not say opposed, Senator. For many
yearsSenator LA FOLLETTE (interrupting). If they did not oppose it
how did it happen that there were no collective-bargaining agreements arrived at in that company?
Mr. CURLER, I wanted to answer the question fully.
-'
Senator LA FOLLETTE. Surely.
Mr. CURLER. For many years the company operated an open
shop. Before the advent of the Amalgamated Union on the scene,
members of the Garment Workers Union and members of no union
were employed indiscriminately and without distinction, and there
was an attempt to unionize the company and enforce a closed shop
in the year 1925 which was resisted against the Amalgamated, and
not against the g arment Workers.
Senator LA FOLLETTE. Did you have a strlw?
Mr. CURLEE. I do not know whether you would call it a strike or
not, There were about a thousand people employed in St. Louis,
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ad a&strike was called against us, 444 thirty-qdd people walked out
in response to the strike.
Senastr LA FoLLErE. What were the average wages being paid
in the plant at that time, if you know?
Mr. CAu Hz. I am sorry, Senator, I could not give you that infor.
motion, It was a good many years aWo.
•
Senator LA FOLLETTE. Can you give me any information of, any
time down prior to the enactment of the Industrial Recovery Act, to
ket it down more recently in time?
Mr. CURLEE. I do not believe I can give y4u that information
now, but I am auite sure that I can. If I could be here tomorrowSenator LA YOLLETTE. You might furnish it for the record on a
subsequent day.
Mr. CURLEE. I will, very gladly.
Senator BARKLEY. Mr. Chairman, I have to go to another com.
mittee, and I do not know how long Mr. Curlee will be on the stand.
I would like to ask Mr. Curlee a question that is more or less personal,
Have you been here during the entire hearings before this committee?
Mr. CURLEE. Yes, sir.
Senator BARKLEY. Have you sent any request to anybody in
Kentucky by telephone or telegraph or by other means of communica.
tion asking that they wire me with reference to my methods of inter.
rogating witnesses before this committee?
Mr. CURLEE. Not you personally, Senator. I have had some tele.
phone communications from various places with regard to the issues
pending here.
Senator BARKLEY. I was absent the first 2 days of Mr. Richberg's
testimony. I was here on the third day, and after the third day's
session was over, I received this telegram from the Merit Clothin
Co., Mr. W. H. Brizendine, at Mayfield, Ky., who is a life-long friend
of mine, and who is an honorable man, and who would not have sent
me such a telegram unless somebody in Washington requested him,
and that that request was based upon a false statement. I want to
put this in the record so that the committee and the people who
were present at that hearin and heard what occurred, will know
whether it is based upon any facts that are justifiable from my conduct
or from my method of investigating or of interrogating witnesses, and
if you or anybody else in Washington requested Mr. Brizendine to
send me this telegram, then I state if he sent it according to that
request it is based upon a false statement, and it is a species of conduct
which I regard as contemptible by anybody. I wouldlike to have this
telegram in the record.
Senator LA FOLLETTE. Won't you read it, Senator?
Senator BARKLEY (reading):
Mayfleld, Ky., March 11, 5 p. m.

on the day when I first interrogated Mr. Riehberg:
You are reported to have materially and conspicuously favored Richberg by
our attitude and questions before the investigating committee at its session.
n the interest of Kentucky industry and our own very existence we again sppk
to you to bring out every phase of the question for a fair and impartial hearing
and conclusion.

If I have asked anybody any question or have favored any attitude
in this hearing that was not based upon my desire to bring out all of
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the facts, I would like for somebody at this public hearing to state
what question it was which I asked, and what that attitude has been.
On the face of it, that telegram purports to be an effort to intimidate
me as to the method of my interrogation, and if you inspired it or
anybody representing you inspired it, or anybody else here inspired it,
I want to denounce it as a contemptible piece of business on the part
of anybody who would ask a friend of mine to send me such a telegram
as that, and if you think or anybody else thinks that my attitude on
this committee with respect to this legislation can be influenced by
manifest and obvious threats to intimidate me with respect to the
method of my asking questions, you do not know enough about me to
know that it cannot be done. Ifyou did not do that, then I acquit
you, but I do resent on the part of anybody in Washington what
manifestly was an effort to intiniidate me, either by calling up this
party or wiring him immediately after my first appearance before this
committee, and indicating a false statement as to my attitude or my
methods of investigation.
Mr. CURLEE. Well, Mr. Senator, I think it is rather intemperate
for you to denounce conduct as contemptible which is based upon a
hypothesis.
Senator BARKLEY. This is no hypothesis. This telegram would not
have been sent to me unless somebody here advised the man who sent
it that my attitude was conspicuously and notoriously friendly toward
Richberg and the N. R. A., when as a matter of fact. not only before
this investigation, but since it started, I have sought by my questions
to bring out every side of the controversy, and I hava called attention
to criticisms which I myself have registered agains, the N. R. A. at
the request of small industries in my State.
The CHAIRMAN. I may say that the whole committee feels in an
open frame of mind with reference to this whole matter, and that
there is no Senator that can be intimidated, and I vm sure that Mr.
Curlee--I have had conferences with him and he is opposed to certain
propositions of the N. R. A. I know Mr. Curlee andI know him to
be fair, and I am sure that he would not have us not bring out anything in this matter and make a thorough investigation of it.
. Now proceed. Mr. Curlee. You were going to tell the difference
m your own way, between these two organizations.
Mr.CURLEE. Yes, sir; in the four great markets of Chicago,
Rochester, New York, and Philadelphia, those are the oldest and the
most highly developed-at least the oldest markets in the country,
and formerly did an overwhelming preponderance of the clothing
business of the United States.
The system usually practiced there is for the manufacturer, socalled, who owns the merchandise and distributes it, and who has the
contract with the retailers and the outlets for it, to operate what is
called an "inside shop", in which he cuts the materials, and the other
processes are performed tinder contract by so-called "contract shops."
These contract shops are these small shops usually, operating in
lofts and whatnot, and the major part of the business in those great
markets, those congested markets, is conducted in that manner.
The manufacturer has no responsibility to these contract shops, and
that is where the original sweat-shop system originated. That is in
contrast to the ways in those regions commonly called in thds industry
the "hinterland ", that is the terminology applied by the code author119782-
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ity, in the hinterland where the industry is newer. They have hb
no reservoir of trained labor to draw from, and their shops are usual"
completely integrated shops in which they perform all of the procem
'of manufacturer.
i The result of that as to size is this: A large manufacturer in N,
York City, for example, may employ only a few people, that is,
cutting force. He- contracts out the rest of his procfvises on td
work to various contract shops. There are contract shops known "vest shops, pants shops, and coat shops", and they complete t
processes of manufacture.
Many of these are small, so that if you regard that as one unit, t
large manufacturer and distributor in New York City would have
large number of subsidiary contract shops. If each of those t
regarded as a separate unit, then it makes a large number of mann
I
II
facturers. So when you ask
r
dhtever number it is, the over
whelmmg prep
'rance oi that num
consists of these sinai
contract sho
N
. Senator LACK. May I ask if your company s a subsidiary corn
pany
or ibsidiary shops of tl0t0nd?
Mr, URLEm. No $0ltor, atifra~completely
tegrated shop
I
h I
May d.
8 ator BLA&k, IS th your orp ny?
EE.'Tf4V Aohalf of tl
roductio is in St. Loub
an half inRLMayfield,
axidweh shbp isconp!tely intoated.
,nator BARKL Y IA6rdor that .m get he recor 'lear became
I v to gc..notheb Tmuitteo-kI o not tnow whet er you co,
Il
Ifatedt
. Brie
8et
Mwldiwith
refe nce to thL
mI ter whicl I men oed a ht le Tiue ago-5f the day wln I rceivd
thi telegra r
.
/I
r, URL *essi
;Itdr.
Brizendine
S ator BA LEY, Ove4-tel hone
A
CURLE . Yes, Si .
..
$"
Sen tor BARKL IyuTIU called hix up;
Sona
BARKLEY.
told in that Iid
exhibited s0e
degree of i ndship towar Mr. Richberg's at
do? Mr, CunxM. I do not think that I illpreted your attitude
toward him SeAi b.
Senator
"dllq'
send this telegram?
sAReLi
Mr. C URLEE, I suggested to him that it might be well to send y09
a telegram.
Senator BARKLEY. And you told him what to say?
Mr. CumruE. No, sir; I did not.
Senator BARKLEY. Did you tell hin that my attitude toward 'W
Richberg .'nd the N. R. A. was materially and conspicuously frionl
,Mr, CUnLEE. No, sir.

Senator BARKLIEY. What did you tell him upon which ie would
base the language of this telegram?
Mr. CURLEE. I told him that this matter was before the conuuitk
.
.
and that you were a member of the committee.
Senator BARKLEY. He knew that, because he had been down i.
W
friendly
Wahigton and had talked with me previously in a very
sympathetic way and about the whole proposition. He knew W0
on this committee,.

:,,
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Mr. CuRLEE. lie knew you were on it, I believe, yes, sir. Ile was
very ilmi(ch interested in it.
Senator BARKLEY. Yes.
uim,. He
H, had )revionsly called me up to keep him advised
Mr.
about the situation, and I think in this telephone message that I
had called him .up-it was a more general discussion of the course of
events,
lie was interested in this resolution.
Senator BARKLEY. IIad you called him up the 2 previous days in
which Ni'. Ri('hborg had testified?
Mr. (ul1m,. No, sir; I think he (ailed me ilp once and I called
him once after he left here,
Senator BARih,Y. I want to say in justice to Mr. Brizendine that
I have the greatest respect for him ani would not in any way impugn
I knew as soon as I received the telegram that somebody
his motives.
in Washington had either called hini up or wired him and asked him
to send it, otherwise he would not have done it.
Mr. Crutiuno Yes, sir; T share that respect for Mr. Brizendine.
I I understood you, you said that you
Senator LA FOLLETTE,.
asked hin to send a telegram?
Mr. Cuni,n,. Yes; he was discussing the matter with me. We
had been discussing it. He was very much interested in it. lie
operates a clothing factory in Mayield.
Senator LA FOLLETTE. I understand that, but if T understood
your answer correctly, you asked him to -sen(1 a telegram ?
Mr. C1 tuI,:.A, I do not believe I did. I think 1 suggested it would
he a good idea if li -he told ale that lie and Senator Barkley were
close friends--and I suggested it would be a good idea for hin to
telephone Senator Barldey and keep in touch with him. I think
that is what I said.
Senator LA FOLLETTH. )id you by inference or in any wiy make

any statement concerning the alleged attitude of Senator Barkley in
this investigation?'
Mr. C[uu E, Oh, no, sir.
Sellatou' LA FOLLtITTE, Upon what basis, if I may ask, did he know
it 5 o'clock in the afternoon of the day that this telegram was sent
all([ that these alleged questions were asked, that Senator Barkley's
attitude was conspicuously unfriendly, if that is the language?
Mlr. Cvrmm,. Ile (lid not know that Senator Barkley's attitude
was conspicuously unfriendly, but wo had a long telephone conversion,
Senitor,. ,Just what was said in the conversation I do not know.
Seu)dtor ILACK. Did you mention Senator Barkloy?
Mir. Cunlmnl,,. Sure, I mentioned Seylater ]Barkley, and I believe I
mentioned you, Senator Black, I am not certain. [Laughter.]
Sint)r Bl~,ACK. [ (lid not get a telegram.
Mr. ('11icuME. You are not from Mr. Brizendine's State,
811n00r BARKI.i,)A. Did you call anybody in Alabama and ask them
to send a teClgram to Senator Black?
Mr. (Uiti,:". I mid not. I do not think I know any clothing manmfacturer, in Alabama. Possibly I would have,
Senator LA FoLLErFr . Did you call any l)eoplo in any other States
and ask them to send tolegralis to the Senators on this committee or
C0efnluti;icato with honi in any way? You can answer that question.
I Mr. C1TI, EE.' I do not know whether I can or not. I was trying to
think. I do not believe I did.
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Senator

LA FOLLETTE. Well,

Mr. CURLEE.

don't you know?

I was just trying to think whether I had-

Senator LA FOLLETTE (interposing). Let us have a frank answer,
Mr. Curlee. You certainly know whether you communicated with
any people in any other States and asked them to wire members of this
committee or conununicate with them?
Mr. CURLER. I do not believe I did. I do not recall any now,
senator LA FOLLETTE. You remembered very distinctly apparently
communicating with this gentleman at Mayfield, Ky.
Mr. CURLEE. Mr. Brizendine had been here a few days before-Senator LA FOLLETTE (interposing). I know that. that is what
you said.
Mr. CURLEE (continuing). He operates a factory in Mayfield where
my company operates a factory, and had been in close touch with
me and was tremendously interested in it, he being a clothing
manufacturer who had been in Washington a few days before.
Senator LA FOLLETTE. How do you explain the fact that this
gentleman at 5 o'clock of the afternoon of the day when this alleged
cross-examination or questions asked by Senator Barkley took place,
had information given to him by somebody that Senator Barkley's
attitude was conspicuously one way or the other toward the subject
matter of this investigation?
Mr. CURLEE. I have no explanation of it to offer, Senator.

I said

I did talk to Mr. BrizendineSenator LA FOLLETTE (interposing). Do you testify that nothing
said in your telephone conversation lad anything to do with sending
this telegram?
Mr. CUurwE. I would not say that, Senator. I will tell you what
the substance of the conversation was.
Senator LA FOLLETTE. Tell us then just how far you (lid go in
interpreting Senator Barkley's attitude on the subject matter of this
investigation.
Mr. CURLER. I told him all I knew or could remember of the

general course of the examination.
Senator LA FOLLETTE. You went into that then?
Mr. CURLEE. I did go into that.
Senator LA FOLLETTE. Senator Barkley's questions then were a

part of the subject matter of your telephone communication with the
gentleman who sent the telegram?
Mr. CURLZDE. I believe I told him all I remembered about the
*

course of the examination.
Senator LA FOLLETTE. Did you give any impression in anything
you said, concerning Senator Barkley's attitude toward the subject
matter of this exanunatmon?

*

No, I (lid not interpret Senator Barkley's attitude.
Senator LA FOLLETTS. How did the gentleman who sent the tolegram know what Senator Barkley's attitude was?
Mr. CURLEE. I don't know.
Mr. CURLEE.

Senator LA FOLLETTE. I)O yOU testify before this comm1nittco that

your conversation had nothing to do with giving tile impression to
the gentleman who sent the telegram that Senator Barkloy's attitude
was one way or the other?
Mr. CURLER. I could not say that, Senator. I do not know how
he might have interpreted tile conversation.
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Senator LA FOLLETTE. You know what you said do you not?
Senator BARKLEY. Based upon the wording of this telegram, how

do you think he interpreted it?
Mr. CURLEH. I think he must have interpreted it as he stated in
the telegram unless he had communications from someone else. I
do not know that he did.
Senator LA FOLLETTE. I am not, asking you to testify to anything
you do not know about, but you certainly can give this committee a
frank answer if you want to, whether or not you as a lawyer would
interpret the things which you said to this gentleman over the telephone as being responsible for giving him the impression of Senator
Barkley's attitude which he indicated in the telegram that he sent to

Senator Barkley. Now, just give us a frank answer on that.
Mr. CURLEE. As to whether lie so interpreted it?
Senator LA FOLLETTE. I will ask the reporter to read the question.
(The question is read to the witness as follows:)
Senator LA FOLLETTE. I am not asking you to testify to anything you do not
know about, but you certainly can give this committee a frank answer if you
want to, whether or not you as a lawyer would interpret the things wb .h you
said to this gentleman over the telephone as being responsibe for giving him
the impression of Senator Barkley's attitude whichhe indicated in the telegram
that he sent to Senator Barkley. Now, just give us a frank answer on that.
Mr. CunLEE. Whether I should interpret what I said as leading him
to believe that?
Senator LA FOLLETTE. Precisely.
Mr. CURLE. I think not. lie might have so interpreted it, but I
woull not have so interpreted it.
Senator COUZENS. You intended him to so interpret it, did you not?
Mr. CUILEE. I think not, Senator.
Senator COUZENs. I do not think that is a fair answer.
Senator LA FOLLETTE. What wOs your impression of Senator
Barkley's attitude on the afternoon of the day that you communicated with this gentleman?
Mr. CURL.EE. I had no impression of Senator Barkley's attitude.
Senator BAIKLEY. You were here that day?
Mr. CURLEE. I was here that day.
Senator BARKLEY. And it made no impression on you at, all?
[Laughter.]
Do 'you think that that telegram or such a telegram as lie would
send based on your conversation with hini, would change my attitude?
Mr. CunLMx. I would not think so, Senator.
Senator BARKLEY. Then why did you ask him to send it?
Mr. CUiRLEE. I did not ask him to send the telegram.
Senator BAIRKLEY. You asked him either to se da telegram or call
me up?
Mr. (UURLE,
Yes, sir; I thought perhaps a relation by him of the
situation of his in(lustry there would-influence the Senator from tlhat
State, anda )roperly.
Senator 1C3
I.RKEY. Why did you want me to be influenced otherwise fro1 what my attitude was if I made no impression on you as to
what my attitude was?
Mr. ( tnmLm:a. This, Senator, was not an effort to get him to corMet a wrong attitude, on your )art, but I knew that1me wanted and
was tremendously interested in this situation and wanted everything
Made known as far as he could of the situation in his industry.
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Senator GORE. I am not raising any objection to that at all.
The CHAIRMAN. Senator Gore, if there is any request from any
other witness that certain papers shall be produced, we will have
them produced.
Senator GORE. My point is, I am against this N. R. A. myself,
and I think that free-born American citizens who are against it ought
to be allowed to come here and testif
,Senator BARKLEY. I do not know that there is any effort to prevent
anybody from doing it. We have not gotten far enough along to
determineThe CHAIRMAN (interposing). Mr. Curlee was asked to come before
the committee today. We recognized that he was against the
N. R. A. and had certain views with reference to it. Now, I want to
proceed and get along as rapidly as we can in this investigation.
Senator GoPm. I take it that people who are opposed to the
N. R. A. have letters sent in every day from those who are against
it, and those who are in favor of it have the letters sent in in favor
of it. That is the way this sort of business is usually conducted, It
ought to be as accessible to one side as the other.
The CHAIRMAN. I agree with you thoroughly on that.
Senator GoR. If we are going to hear witnesses on one side or
the other, we should act in that way with respect to them.
The CHAIRMAN. The committee will act accordingly. We will
treat both sides just the same in this investigation.
Those in favor of the motion made by the Senator from Wisconsin
that these papers be produced say aye.
(Chorus of ayes.)
The CHAIRMAN. It is so ordered. Mr. Curlec, will you produce
them, otherwise the clerk of the committee will take proper action.
Now, proceed Mr. Curice. It may bo that you will want the
stenographer to tell you where you left off so you will know where to
proccod.
Mr. CURLEE. I think we were discussing at the time the diffordnwe
in the methods of manufacture in the two groups.
As I have stated, the U. S. A. Association group is chiefly in those
four great markets, not entirely, as they have some units outside.
The Industrial Recovery Association lias soine units within those
markets, not many.
The manufacturers in the U. S. A. Association, however, perform
a great deal of their work by the homework method, that is the work
was cut and sent out in bundles and carried out to the houses of various and sundry people, Various estimates of that run all the way
from 20 percent to a niuch higher figure. Mr, Ilerwitz, the ciontroller of, the men'8 clothing code authority at one hearing testified
that it would run 20 percent or more of the production, was by
homework methods. The question has been asked about the coiparative size of the members of the two associations. The U. S. A.
AssociatiowThe CHAIRMAN (interposing). You are talking as of this time?
Mr. Cuirsm. At this time. The well-known and large manufacturers in the U. S. A. Association are Hart Shaffner & Marx;
Kuppenheimer; Society Brand; Fashion Park; Ifickey-Freemnan;
Palm Beach, and Knit-Tex (Cohen, Goldman Co.).
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Those are all large manufacturers. Many, or most of them are
letting their work out to their contract shops. I do not know about
all of them, but some of them do.
Senator KING. Are they in the four large cities?
Mr. CURLEE. They are all in the four largo cities.

In this morn(
Senator COSTIGA (interposing), What paper is that?.
Mr. CURLEE. The New York Tinies of today. There are a number of names appended, but the text of it is very brief. I will read it:
ig's paper-

An open letter by the small business man to the Congress of the United States
of America. We are some of the small business men of the country who address
you in person and ask you to renew the National Industrial Recovery Act.
We have not authorized the Curlees on the one hand, nor the Darrows on the
other, to speak for us and do not consider them qualified to do so at any time.
The Industrial Recovery Association is composed of large clothing manufacturers. It will be Interesting to note that three names, i. c. Curlee, Schoeneman,
and Greif, that appear on their letterhead under column entitled "Offloers",
employ more workers than the first 300 names appearing below. This association,
of which S. 1I. Curlee is president, and F. M. Curlee is general counsel, at public
hearings in Washington, in July 1933, demanded in a printed brief the complete
extinction of the "owners of siall scattered shells" who "op('rated * * * on
a mininn of invested capital." They have "created a competitive condition
grossly unfair to those established manufacturers" who "assume the burden of
stable investnents.'"
Ast(l so oil.
Apohnd(d to that is a large nibl nr-Senator ('o.YIO(AN (interposing). You have read l)ritetically all of

thisMr.
open
letter, Will it not be well to complete it?
Ctjm, EI. (re(fidin)g):
We have anlidinlg faithI inl our (overn ment and its institutions.
We have an
abiding faith in thI idginit wel integrity of our lawmakers. We earnestly
1)iay to youl inl tlolf I)f nlir felnilis, in behalf of the preservation of our institutions, which we cherish, th at you renew the National Industrial Recovery Act,
so that we and ',ur (tnitlies, and the workers in our ahols and their families, may
riot, again be thrown on the breatdlines, from which niny were resened by the
oeactnent of Ole National Indiztril Recovery Act.
Ap1)(1n'lldI iothal is it Iis(, it ling list of names.
Sot,r COsTrIAN. Colone'l Curo, alp pisrontly the signers of this
let
t oy be( stjun sized a(.cording o lists giveni inl advance or in
C011110.tio 1 wilh eaich Sol')a'ate city. The signers purporting to represe), lBaltimore, Md., speak for 78 establishments, employing from
20 to 175 workers, avertsgi pier esblishment,50 workers; Boston,
Mass., 23 estabislihments, emloying from 18 to 1(0 workers, average

per estitblilismnt, 48 worelrs; "ineirinati,

Ohio, J8 establishments,

enpl)loving from 6 to 125 workers, average per estabilimnn'sst, 45
workers; Chicago, Ill., 93 o(stshlisbinents, employi)gigroim 10 to 120
workers, a 'ige pcrl eslablisliw(n1t, 41 worlkers; New York City,
N. Y., 458 establishmnents, employing from 8 to 240 workers, averfigo
11cr estaiblishment, 59 workers; Newark, N. J., 56 e(,sih hsente,
employing from 25 to 110 wor(is, average lpr estitblishillnt, 44
workers; I issai', N, J., 35 estabiahmints, emnployiig from 32 to 230
workers, average per establishnt it, 100 workers; 1hiladcllphia, Pa.,
97 establish mnts, ems1ployirsg from 21 to 210 workers, average per
establishment, 45 workers; Vimelsst)1, N. J., 14 establishments, emitploying from 40 to 132 workers, average per establisleniest, 70 workers.
the individual name of the signers accompany these SUmm1aries.
Senator GorE. What are you reading from?
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Senator COSTIGAN. The New York Times, Friday, March 22, 1935,
an advertisement.
Senator KING, Senator Costigan, I was wondering if those various
groups were contractors in the sense that they receive from the manu.
facturers the garments after they have been cut, and for them to do
the work.
Senator COSTIGAN. I assume that Colonel Curlee is the best witness
on that subject.
.The CHAIRMAN. Since there has been so much discussion about
this this advertisement may go into the record in full.
(+he same is appended at the close of the day's session.)
Senator GORE. Is this advertisement for the N. R. A. or against it?
The CHAIRMAN. It is for the N. R. A.
Senator GORE. Is this advertisement paid for by somebody?
The CHAIRMAN. I imagine that will be developed here.
Senator GORE. If it is, I think we ought to investigate it and see
who it is.
The CHAIRMAN. One of the opponents of the N. R. A. is producing
this petition of those who favor it.

Senator GORE. Mr. Curlee, are you one of the Curlees mentioned
a minute ago in this advertisement?
Mr. CURLEE. Yes, Senator.
Senator GoRi,. Are you the lawyer?

Mr. CUnLEE. I am the lawyer.
Senator GoRE. I want to say, Mr. Chairman, for the record, I do
not know this man and never lheard of him before, but I just want to
bring out the truth on both sides and give everybody an open court
hero.
The CHAIRMAN. I think the committee understands your position,
Senator Gore. Go ahead, Mr. Curlee.
Senator KING. Could you answer the question which I propounded
to Senator Costigan, if you will forgive me for asking him. Do you
know whether these various groups are manufacturers themselves in
the sense that they buy the cloth and complete the production of the
suits or the garments, or are they persons who can come in the category of being-I do not know what you call themMr. CURLEE (interrupting). Contract shops,
Senator KIx. Yes; contract shops. If you know.
Mr. CURLER. I am quite sure they are contract shops for this
reason- I am unable to identify the name of any one of them, and
they are all very small employers. I think it is certain that substantially all, if not every one of them, is a contract shop.
Senator KING. Proceed. I (lid not want to interrupt you.
Mr. CURLEE. It was stated in that advertisement that in 1933 I
had made the attempt to destroy the contract shops. This is what is
quoted from or cited. It is a very short brief that I prepared for the
Industrial Recovery Association in the hearings on the formation of
a code,
Senator KING. Are you the attorney for that association?

Yes, sir.
Senator KING. Are there many members of the association?
Mr. CURLEE. There are about 70-odd members of the association.
This is what was said in that brief on contract shops, [Reading:]
Mr. CURLEE.

In the clothing Industry, there exists a remarkable practice whereby Individuals
and corporations limit their manufacturing processes to the cutting of textiles
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and effect the major, essential portion of their manufacturing through contracts
with the owners of small, scattered shops, called "contract shops." These
contract shops largely operate on highly seasonal, peak production schedules
on a minimum of invested capital, and with a minimum responsibility to labor
for the maintenance of continuous employment. In Bulletin No. 557 of the
Bureau of Labor Statistics of the United States Department of Labor, published
in January 1932, entitled, "Wages and Hours of Labor in the Men's Clothing
to 1930", it is said:
Industry-1911
"In the men's clothing industry there are usually two busy and two dull
seasons in the year. The busy seasons are in midsummer and In midwinter.
Clothing for fall and winter wear is made in midsummer, and for spring and
summer wear is made in midwinter. In some shops there is a fairly uniform
amount of work throughout the year; in others, the work fluctuates materially.
The fluctuation is more in contract than in other shops. Some contract shops
close down during the dull season, and others operate with reduced forces, or less
than the customary hours per day and per week."
This practice has created a competitive condition grossly unfair to those
established manufacturers who own completely integrated factories, maintain
sales organizations, and assume the burden of protecting stable investments and
of providing continuous employment of labor. The operation of such shops has
made for sporadic, seasonal employment of labor, has depressed prices, and has
resulted in the demoralization of the clothing Industry.Senator LA FOLLETTE (interrupting). Will you pardon me? Does

that "depressed prices" refer to the wages of labor or to the prices of
the garments?
Mr. CURLER. Labor. [Continues reading:]
It is a growing evil. That the immediate prohibition of this practice would
require too rapid a readjustment of existing methods must be recognized. But
the growth of the evil
should be Immediately arrested, and the "contract shop"
method of manufacture ultimately prohibited. To this end we recommend (and
in our letter of application accompanying our proposed code, so recommended) to
the Administrative and Advisory Agency that investigation be made of the "contract shop" evil and that, if it is found that the facts support the conclusions
herein submitted the following section be added to the code:
"Section -. Prom and after the ---- day of ------------- each manufacturer shall, In his own shops, plants, or factories, perform all of the manufacturing
operations necessary for the conversion of textiles and/or fabrics into finished
garments."

We criticized that on the very best of authority.
Senator LA FOLLETTE. You mean you criticized the practice of
contracting?
Mr. CURLEB. Yes, sir.
Senator Goim. Is that the practice where in the usual contract
shops they work during the busy or peak season and employ a lot of
people at'long hours and low wages, and when the peak is over, fire
them all and close the shop? In other words, it is the sweat shop?
Mr. CURLEP:, Yes, sir; that is the evil that is inherent in the
contract-shop system,
Now, I want to read from an address, The Rise of the Clothing
Workers, by Joseph Schlossberg. Tilis is published under the
imprimatur of the Amalgamated Clothing Workers of America, and
is dated, Now York, N. Y., 1921, from the educational department.
The sweater, the owner of the sweatshop, who passed under the perfectly
respectable name of contractor, was the middleman between the manufacturer
nd the worker. The contractor of today Is performing the same economic
function, but his position has been greatly changed through the activity of the
union. Responsibilities, unknown in the early days, have been imposed by the
union upon the contractor and the most revolting physical and moral condition
Ofthe sweatshop have been entirely eliminated.
The sweatshops afforded the manufacturer many advantages, He was in a
position to employ on his own premises a minimum of help, which meant a
tremendous saving in rent, superintendence, and in other items. Thus two
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classes of shops developed; the "inside" shop, which was the manufacturer's own
factory, and the "outside" shop, which was the sweat shop. Cutting was
That was one big factor
always done "inside" and tailoring mostly "outside."
in setting the cutter up as an aristocrat among the tailors. That feeling of
"superiority", later fostered by the United Garment Workers, made cooperation
between cutters and tailors impossible. The Amalgamated Clothing Workers
brought about equalization by raising both the tailors and the cutters to a new,
different and ig her level of "superiority ", the high dignity of hunian brother.
hood.
The tailors who were fortunate enough to work "inside" enjoyed better lani.
tary conditions, more or less regular working hours, and above il, security in
wages. The "sweater" frequently absconded with the earnings of the workers.
The latter had no redress. They were strangers to the manufacturer. He did
not employ them; he employed the contractor only. One of the attractive features
of the sweatshop for the manufacturer was his perfect freedom from responsibility
to the workers.
Senator COSTIGAN. Have you any objection to having your brief

from which you read a moment ago, included in the record?
Mr. CUimp.. I will be very glad to do that,
The CHAIRMAN. That brief is quite voluminous. Could you give
a copy to each member of the committee? Would that be satisfactory?
Mr. CURLEr. The brief is a short one, Senator, and I will be glad
to put it in the record. It is only 13 pages.
The CHAIRMAN. Very well then, put it in.
(The brief referred to is appended at the close of the day's session.)
Senator BLACK. Have you finished on that particular point of
wages, Mr. Curlee, because when you do finish, I want to ask you one
or two questions on wages.
Mr.CuitEF,. Just one more short excerpt.
I ain now reading from t book entitled "Tile Amalgamated Clothing
Workers of America-A Study in Progressive Trades-Unionism",
by Charles Elbert Zaretz, dated 1934. There is a table arranged by
cities showing the number of shops, the average number of workers
for several different years, and following that, is this comment-Senator KING (interrupting). I would like to ask you a question if
I may. When you speak of a shop there, is that contractees-if I
may use that expression-of a shop? When you use the word "shop",
what does it mean?
Mr. CURLEu. A shop means anything. The cutting is called the
"inside shop", and in the case of an integrated manufacturer who does
all of his work in his shop, that is called an "inside shop." A shop
where the cutting is done is called an "inside shop" no matter how
many processes are performed there,
Senator KINO. Let me ask you this question. Suppose I were a
manufacturer in New York and did the cutting there, employing a
limited number, but would send the unmade garments after they were
out, to New Jersey or to Philadelphia, or to some other place, to
A, B, or C. Would A, if he had three or four people in his shop, be
called a "shop"?
Mr. CURLEE. That would be called a contract, shop; yes, sir; or a
shop if the distinction was not neCesselry, but they are asll dlenominted
"shops", and they arc divided into "inside shops" and "contract

shops."
This table shows the predominance of the small shop in New York, Philadelphia,
and Boston market, with very little change In the average size of thy factories
from the 1923 to the 1929 census. The large inside shops, in New York City,
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Cincinnati and Cleveland, are dominating their respective markets, and they
have been growing in size during the same period.
The decrease In the average number of works in the Chicago market can be
traced to the inroads of the contract shop there recently. The small shop is
generally the nucleus of the sweating system in the clothing trade, though there
are a good many large shops that are also operated by sweated labor, especially
the so-called "American plan" shops that prominently display American flags in
their employment offices, have some arbitrary bonus system and usually pay
starvation wages,

On page 44 appears this:
While the evils of the home sweatshop have been mitigated, the contract
sweatshop, operated by a few workers in some old loft or storeroom, is still the
,iclcus of the sweating system in the industry. The satellite towns of the principal clothing markets are full of contract shops that work for large manufacturers.

That is a brief statement of the contract-shop system as stated by
the union.
Senator COsTIOAN. Do you intend to imply that the signers of the
so-called "open letter" in the Times this morning are sweatshop
operators?
Mr. C(t'LUF.. I do not believe I made any such charge, Senator. I
do not know what a sweatshop is. I was reading from union literature statements showing that the contract-shop system is conducive
to sweatshop operations.
Senator COSTIQAN. In other words, you are not condemning the
industrial practices of signers of this open letter?
Mr. CturtLiE. The union itself has believed, and still believes, as
shown from this recent publication, that the contract-shop system
lends itself to abuses. I would not say that all contract shops are
sweatshops, but I see the charge frequently made, and apparently
the union credits it that it lends itself to that, and that many of them
are.
Senator COST!GAN. By "abuses", do you refer to low wage payments?
Mr. CURLEE. That would be one abuse, Senator.
Senator C('oTIGAN, Have there been any abuses in your industry,
in your own business?
Mr. Cum,E. Senator, there have been various charges brought for
alleged violations of the code, but the numbers brought for violation
of tle minimum-wage requirements have, if any, been negligible. I do
)lot,know of any. The charges that have been broughthave been for
violations of the vague nebulous provisions for wages in the higher
brackets, which are not capable of any rational' interpretation or
uniform application. I would like to elaborate on that later, but that
is a fact now.
Senator BLACK. May I ask you a question before you leave that,
Colonel?
Senator COSTIGAN. Before you do that, Senator, may I ask, Mr.
Curloe, has your own business favored high wages, wages, let us say,
above the 40 cents an hour minimum?
Mr. CuRrEE, Senator, the statement has been made here that our
association opposed the hours and wages proposed by the U. S. A.
Association.
Senator COSTIGAN, Is that true?
Mr. CUnEE. lset me say this and lay that ghost. The, U. S. A.
Aswocation proposed a code in 1933 and our association proposed a
code. They asked for the same wages and for the same hours. Both
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of them asked for 40 hours and a minimum wage of 35 cents. They
were identical in that respect.
The code as it came out provided for 36 hours maximum and a 40
cents minimum wage.
In that connection and to get on the record straight the platform
of our association, I would like to read to you just one page taken
from a statement of the Industrial Recovery Association clothing
manufacturers' brief filed recently before the N. R. A. This issue
came up on certain proposed amendments to the men's clothing
code for graduated scales in the higher-wage brackets.
Senator KING. Proposed by whom?
Mr. CURLEE. Proposed by the Clothing Code Authority. These
amendments have not been passed on. They are still pending.
At this time we have this vague provision called "article 2 (d)"
for wages in the higher brackets. I want to comment upon that later.
There is an amendment proposed for a graduated scale.
The introduction to our statement filed before the N. R. A. is in
this language [Reading:]
On the facts herein stated, if they are correctly stated, the amendments proposed by the Men's Clothing Code Authority should be denied. If the accuracy
of this statement is challenged we insist upon an inquiry. A secret investigation
will avail nothing, regardless of the honest intentions of the Investigator. The
facts can be developed only the open production of evidence, and the confrontation and cross-examination of witnesses. We challenge the gentlemen of
the other group to such an inquiry. We will agree with them in advance that all
veils of confidence and secrecy may be lifted.
The code authority, through its vgue and various inter retations may Ignore
the law or apply it as itsees fit. In certain cases the Administrator has not
hesitated openly to revoke the law as to certain Individuals.
The time has come to determine whether the so-called "self-government of
industry" is to be a government of laws or of men; to determine whether freemen
rights shall be determined by due process of law, or by the untramelled will of
a small group of dictators, possessing the power of economic life or death over
their competitors,
Wage scales have been forgotten by the dominant element In a war of conquest.
If it is a higher wage they want, let them have it; but let it be a single minimum,
without "tolerances" or other means of evasion. We are willingto match wages
with them until there are no more consumers of the products of t e men's olething
Industry. Let the minimum wage be 75 cents, or a dollar, or $5 an hour. Let
maximum hours be 30 or 25 or 20, Make them what you will, but let your law
be uniform In its application. Let us go to our several places of business knowing
what our obligations are, and not guessing at our peril.
This statement Is long, but no longer than the record of the wrongs it relates.
Without afp legy for its length, we ask that the problems of an industry of an
annual volume of some hundreds of millions of dollars be given at least the
consideration usually accorded to a $1,000 damage suit.
Senator COSTIGAN. Has the Curlee Clothing Co. increased its

wages under the code?
Mr. CURLEE. Oh, yes; I believe all manufacturers, substantially
speaking, have.
Senator COSTIGAN. How much, referring to your own?
Mr. CURLEE. Fifty percent, I believe.
Senator COSTIGAN. How many employees are affected by that

increase?
Senator KING. Do you mean his own?
Senator COSTIGAN. I refer to your own, and if you know, of the
industry as a whole, we would like to have that figure also.
Mr.CURLEE. There are about 1,500 or 1,600 manufacturing employees. I think there are about 800 in St. Louis and 800 in Mayfield.
Senator COSTIGAN. You are referring to your own business?
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Mr. CURLEE. Yes, Sir; I had understood that is what you asked,
Senator COSTIGAN. Have you the figures for the entire men's
clothingindustry? The number affected by such increases?
Mr. URLEE. Senator Costigan, I have done everything except
commit burglary in an effort to get at those figures. Let me explain
that situation, will you?
Senator COsTIGAW. Certainly.
Mr. CURLER. Every member of the clothing industry is required to

file reports showing, week by week, production, number of employees,
and wages.
Senator KING. Does that apply to contract shops, too?
Mr. CURLEE. That applies to contract shops too. Those are
filed weekly on forms submitted by the code authority. It gives a
complete picture. I do not know what else could be wanted. Those
are secrets possessed by the Clothing Code Authority, and available
to them but the outside elements of the industry are not able to get
them. We have done everything humanly possible.
Senator CosTIcAN. Were they obtained by the code authority in
confidence? Is that the reason why they are not disclosed?
Mr. CURLEE. That is the alleged reason. The code provides in
substance that they should be confidential and shall only be released
as classified and consolidated statistics. We have asked and importuned not only the code authority but the' deputy administrator in
preparation for this very hearing, for those figures classified by geographical areas, Chicago, Rochester, New York, Philadelphia, and
the remainder of the country. They have been denied us on the
ground that it is confidential information.
Senator COSTIGAN. Would you yourself not object to a breach of
confidence with respect to figures submitted by you in confidence to
a code authority?
Mr. CURLIE. Senator the fact is we did not ask for anything except
consolidated figures. The code authority publishes consolidated and
classified statistics when it suits its purpose to do it. When we asked
for the consolidated and classified figures; we were denied those figures.
The practical situation is, and in answer to your question i would
say, yes, I would object to it, and I do object to this sytem which
requires it, and for this reason, that there are two elements of this
industry, one about half, perhaps, or a little more, in control of it. The
other part, half, perhaps a little less, on the outside. All of our data
is available to them and none is available to us.
Now, on July 6, 1934, this document was signed, addressed to the
Men's Clothing Code Authority:
At the requeSt of any one or more of the undersigned from time to time, you
are directed to disclose to the one or ones requesting it, any books, records,
correspondence, statistical data, and other information in your files concerning
any of the undersigned. To this extent, the seal of secrecy and confidence
imposed by the code is waived.

That was signed by five manufacturers. This was presented, the
data was askedfor and refused. It was formally presented at several
times in formal hearings before the code authority.
Furthermore, Senator, the field auditors sent out by the code authority are very numerous. The statement has been made that they go
and investigate complaints. That statement was made in error.
They go as a matter of course to the various manufacturers and make
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check-ups, getting various detailed information, They make a report.
Those reports-these are presumably facts which they find-they are
sent out by the code authority at any rate to find facts. A report on
a given manufacturer is confidential as to him. Lie is not permitted
, I
tp get a copy of the report.
Senator COSTIGAN. Mr. Chairman, the witness appears to me to be
justified in his suggestion that there ought to be some way of giving
publiciiy to certain facts secured in confidence, provided the facts pubished do not reveal individual secret data. For example, the United
States Tariff Commission for many years has received confidential
information as to costs of production of industries. The Commission
has followed the practice of publishing costs in such fashion that
individual costs of manufacturers are not disclosed, and it would
appear to be in the public interest that this committee have such
generalized information as will not interfere with any genuinely secret
or confidential information. It is my hope that the committee will
find some method of procuring this information in this general
form.
Senator KiN. I am not quite clear as to this matter, Mr. Curlee.
What advantage or disadvantage results from the refusal of the code
.authority or whoever does it, to give the information to which you
have just referred?
Mr. CURLER. Senator, there are several of them. It will require
first an examination of this mysterious article 2-D. I do not want to
take too long in answering your question, but 1 think that ought to be
shown anyway.
The coach provides in article 2, section 1), that the existing difference
between the wages of the lowest pay, substantially, classes and the
higher pay classes up to $30 a week, shall be maintained. At the code
hearings, it was pointed out that that was not a fair and proper method
of increase, that it would result in various inequities and injustices,
and that it was not capable of definite interpretation.
I do not believe that the committee would care to go into the technical details of that, but it was demonstrated beyond any doubt that
this was not a definite yardstick and could not be applied uniformly.

The answer was constantly made by the proponents of this provision
and by the deputy administrator in charge, that a committee could
adjust all inequities. Our objection was to giving the code authority
a letter of mark and reprisal and leaving it to a benevolent despotism
to see that injustice was not done. We argued constantly there, and
vigorously, that we wanted a government of laws and not of men.
We objected to a vague provision and leaving it to a body of men to

adjust and relieve against inequities. We foresaw what was about
to happen.
Here was the purpose of this: They came out with various and
sundry interpretations of this provision. Those interpretations, even,
were not even made known to the trade. Some of them were retroactive in character. Just was guessing. The application of this to
one manufacturer would be different from the application to another.
They knew all of thatSenator KING (interposing). You mean the code authority?
Mr.. CURLEE. The code authority knew all of that and had all of

this information. We did not have it. Here was a manufacturer
who would be victimized-iad I do not overstate itr-by an absurd
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interpretation of this provision. Another one, a different interpretation would be offered to him, and we attempted to find out from the

original files and records what interpretations they were giving in
these various other clauses. That was refused. That is one thing
that can be accomplished by it.
Here is another that can be accomplished. In these proposed
amendments which are now pending-the hearing was on February
1-we asked for this data that I have just mentioned, classified statistical data. It was refused us. We were told by the deputy admiinistrator that the code authority, with the assistance of the Research
and Planning Division, was preparing what they considered representative data to be )resented at this hearing. When we got there,
we found this representative data, this kind of representative data.
Bear in mind that everything for a whole year, they bad. They
did not present everything, even for any limited length of time, but
for varying periods during the peak production for the eastern markets.
The peak production is from July to November, and they selected
certain data for certain weeks of that time, certain data for certain
other weeks, and certain data covering perhaps the whole period, not
consistent at all in the period covered, not consistent at all in the
character of the data, and not covering the whole industry for any
one of those periods, but what they called "selected representative
data."
They were presented, and arguments in support of them, all being
selected as being mot favorable to the congested eastern markets,
because they have greater peaks and valleys in their production than
the western manufacturers have.
We need it for defensive purposes and as to the suggestion that the
code might be amended to make that data accessible as long as this
industry is run by one element of it, intent on the destruction of the
other element there is no language that can be written in the amendment that .will give any relief to the subject element of the industry,
in my opinion.
Senator KING. Do you mean to say that there is a clash between
the eastern manufacturers and those in the hinterland, to use the
expression you used?
Mr. CURumiE. V(ry distinctly;yes sir. The effort is very definitely
made to rccentralize tho clothing in(lustry in the eastern markets.
Senator KINO. Do those who belong to th association with which
your company affiliates; do they have their plants and their business
largely outside of the four big cities that you have referred to?
Mr. CURL ki. Nearly altogether; yes sir.
Senator KINC. P1r'dOn me, I do not want to divert you. You
have stated one element is a little stronger than the other. WNhich
element is the stronger? I suppose you refer to the two groups of
organizations. I do not know just what you mean. •
Mr. CUILEE. Senator, those statistics, if we could get them as we
have tried to get them, would have enabled me to answer your
question very definitely, because they will reveal exactly the production, the man-hours, and the wages
But we furnished very respectable statistical evidence at the code hearings that about 45
percent of the industry was in those four markets, and about 55
percent outside of those four markets. That was the figures from
110782°.-85-T 8-.--8
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the Bureau of the Census of the year 1929. Not conclusive evidence,
but the best evidence that was available at the time,
We challenged them to produce evidence of the strength of their
association. They produced not one syllable of evidence. They
produced merely assertions, and the deputy administrator found that
they represented I think 75 percent of the industry-65 to 75 percent
of the industry-the deputy administrator reported, but there was not
a syllable of evidence to support that,
Senator LA FOLLETTE. May I ask you, Mr. Curlee, you gave the
figures that you submitted as 45 percent in the so-called "eastern
markets", or big marketsMr. CURLEE. About 45 percent, I think.
Senator LA FOLLETT. According to your information, are they
members of this other association?
Mr. CURLEE. They are members of the U. S. A. Association; yes,
sir.
Senator LA FOLLETTE. Can you give us any figures on what percentage of the production in the industry your association represents?
Mr. CURLER. I can only do that in this way.
Senator LA FOLLETrE. Could you not do it on the same basis that
you arrived at the estimate of the 46 percent that was represented in
this other association?
Mr. CURLEE. I think now I can perhaps give a better estimate than
that. There was testimony at this recent, hearing of the Controller
of the Code Authority that there is now employed in the industry
125,000 employees in the industry.
Senator LA FOLLETTE. As a whole?
Mr. CURLEE. The whole industry. That is shown by those reports
and we will accept it as correct. I do not know I cannot vouch for
it of my own knowledge.
The members of our association employed between 20,000 and
30,000 employees. Roughly, one-fifth of the number of persons
employed in the industry are members of our association. However,
there is no disciplinary power to compel any independent manufacturer to join our association, so that does not include those members
of the industry in the South and West who do not belong to any
association.
Senator LA FOLLETTE. Could you give me any estimate of the
number of employees that are outside of this U. S. A. Association?
Mr. CURLER. I cannot, Senator, except that I know there is a very
substantial part of the industry that does not belong to any association.
Senator KING. Would it be as much as 10 percent or 20 percent?
It is a guess, I appreciate.
Mr. CURLER. Yes; it would run that much, Senator. I am
satisfied of that.
Senator LA FOLLETTE. Did I get the impression from one of your
answers that there is some compulsory power as far as the U. S. A.
Association is concerned, to force people to join?
Mr. CURLEE. Oh, yes; the power of the union. They have a very
thorough discipline there. Immediately after or during the code
hearings, they got in their memberships, substantially all of the shops
that were unionized. I do not think that has ever been questioned.
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Senator LA FOLLETTE. I got the impression that it was some power
perhaps in the administration of the N. R. A. itself which you
referred to, and I wanted to clear that point up.
Mr. CURLEE. No; it was not that.
Senator LA FOLLETTE. Isn't this really at the bottom a struggle
between the union, the Amalgamated, and what might be termed
regular organized unions, and those who in the past at least and
perhaps even now, have favored open shops, and have been opposed
to the organization of their industry by outside unions?
Mr. CURLEE. No, Senator; that is not the line of demarcation.
Senator LA FOLLETTE. Has it anything to do with it?
Mr. CURLER. Let me answer that a little more fully.
Senator LA FOLLETTE. Very well.
Mr. CURLEE. The Block Ce. of Cleveland has been a victim of
the inquisition almost since this reign of terror started. The Block
Co. is an old institution which throughout its history has been operating under a union contract with the United Garment Workers of
America, and they have had hearing after hearing in Washington,
not on minimums-there has never been any question of that-not
on maximum hours, but over this vague nebulous 2-D.
Senator LA FOLLETTE. As I understand it, the wages of the higher
brackets?
Mr. CURLEE. Continuing with the Block Co., which is a union
shopSenator KING (interrupting). Has that been unionized for many
years?
Mr. CURLEE. Throughout its existence. It is an old institution.
They had a bill for alleged violation of 2-D. Mr. Scheuer came to
New York to the code authority and talked it over with the staff,
and he had certain equities, and they told him that his bill would be
$21,000 for 16 weeks. He declined to pay that and said he did not
owe it. They said: "If you don't, pay that now, you will get a bigger
bill when you get back home."
Senator LA FOLLETTE. Do you know who it was that made that
statement to him?
Mr. CURLER. The executive staff of the Clothing Code Authority.
Senator LA FOLLETTE. You do not know who any individual was?
Mr. CURLEE. Yes, Mr. Herwitz, the comptroller, and Mr. Drechler, the counsel for the Clothing Code Authority.
He went back home and got a bill for $37,000 for the same 16 weeks.
The battle raged, and he later got a bill for $16,000 for 32 weeks,
including that same 16 weeks. That bill is still pending.
That will show you the nebulous character of this. These bills
have shifted up and down in the tens of thousands of dollars for the
same company covering the same period.
Senator LA FOLLETTE. Are there instances of a similar character
that you could give to the committee?
Mr. CURLER. Numerous instances, Senator.
Senator LA FOLLETTE. Would you mind giving some of them?
Mr. CURLER. I can right now.
Senator KING. While I have it in mind, who is the deputy admin-

istrator in the code for this industry?

Mr. CURLER. The deputy administrator at the time of the original

code hearings was Dr. Lindsay Rogers, of Columbia University.
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Senator KING. Who is, now?

Mr. CULE,. Later, the deputy administrator was Major Gitchell.
And the deputy administrator at this time is M. D. Vincent.
I have given you the figures on the Block Co.
The Curlee Clothing Co. of St. Louis plant had a charge for $10,000
in round numbers-I will omit the hundreds-$10,000 for 12 weeks.
Senator LA FOLLETTE. Will you indicate if these are all concerned
with controversies over the interpretation of what you have referred
to as 2-D?
Mr. CURLER. Article 2-D this was, sir, and nothing else. It did
not concern any minimum wage.
This bill in round numbers was $10,000 for 12 weeks. Then it
became $19,000 for 21 weeks. And then it evaporated into nothing.
Senator BLACK. Did you pay anything?
Mr. CURLEE. No, Senator. It was finally adjudged by the committee of the code authority that there had been compliance, and
months of controversy and battling, and much auditing of the books.
In the Mayfield plant, there was a bill for $17,000, in round numbers, for 35 weeks, and after lengthy debate, that vanished into
nothing.
There was against L. Greif & Co. of Baltimore, for 13 weeks,
amounting to $35,000. That bill evaporated into nothing.
Senator KING. Were there controversies extending over some time
before the evaporation occurred?
Mr. CURLEE. A long time, and some litigation in the United States
District Court of Baltimore.
Senator BLACK. Did L. Greif & Bro., Inc.,. pay some money in
December 1934?
Mr. CURLEE. I cannot answer that definitely, Senator, but I can
answer this definitely, that all of this bill accrued prior to June 9, 1934,
and none of it was made for any period antedating June 9, 1934.
Senator BLACK. I had information that L. Greif & Bro., Inc. did
pay, and that you and Mr. Leonard Weinberg were the counsel, and
that they did pay some money for violation of the wage schedule.
Mr. CURLEE. No, none of that antedated June 9, and this bill I am
speaking of now was for 13 weeks, all prior to June 7, 1934.
Senator BLACK. Did they pay anything at any time?
Mr. CURLER. They did not pay any antedating June 7Senator BLACK (interposing). Did they pay any?
Mr. CURLEE. I was counsel in the litigation, but I was not in the
settlement. I have been informed, not from Mr. Greif but from other
authoritative rumors, that he did pay something subsequent to that.
What it was I do not know, and I do not know that he did pay anything. I am not sure about that.
Senator BLACK. Do you remember whether the evidence showed in
that hearing, that before the code went into effect, L. Greif & Bro.,
Inc. had been paying a hundred of its employees less than $6 a week
for a 52-hour week?
Mr. CURLEE. No, sir; I do not know anything about that.
Senator BLACK. Do you remember what it did show as to what he
had been paying as a minimum?
Mr. CURLER. No, sir; I do not. The Greenstan Clothing Co. of
St. Louis was billed, $35.06, and that bill is still pending.
Do you want other illustrations, Senator?
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The CHAIRMAN. Are there many others? I was going to suggest
that you might put the others in the record at this point.
Mr. CURLEE. I will just summarize it then.
Senator LA FOLLETTE. I think we ought to have them in the record,
so that we can look into them and inquire about it.
Mr. CURLEE, I will be very glad to put it in.
Senator KING. These are some that you have knowledge of?
Mr. CURLEE. These that I have just cited were selected at random

from the country at large.
Senator KING. Are there others?
Mr. CUPLEE. I have some from one market alone

-

Senator KING (interposing). Are there others?
Mr. CURLEE. There are ninny others, yes.
Senator LA FOLLETTE. From what are you reading? From your
brief?
Mr. CURLEE, Yes, sir.
Senator KING. When was that brief filed, Mr. Curlee?
Mr. CURLEE. This was filed before Deputy Administrator Vincent.
Senator KING. Recently?
Mr. CURLEE. Recently. In the matter of the hearing of the pro-

posed amendments that I spoke of.

The hearings began February 1

of this year. But in this one marketSenator KING (interposing). What market?
Mr. CURLEE. Cincinnati. There are varying bills.

Some of them
at different dates, and all varying in amount. Some have evaporated
to nothing, and some have b6en reduced to small amounts which are
still pending, but there has been no possible way to apply this
uniformly.
Now, as to the equities, there is a committee of the code authority
which is constituted to adjust equities. It constitutes itself a chan-

cery court. If anyone says, "This bill bears harshly on me for any
reason ", he goes before the 2-D committee.
Senator LA FOLLETTE. May I ask at that point, is that committee
created by the code authority, from among its members?
Mr. CURLEE. Yes, sir.
Senator LA FOLLETTE, And do they have to submit that for
approval by anybody or do they pass upon that, exclusively?
Mr. CURLEE. Does the code authority pass upon it?
Senator LA FOLLETTEr. Exclusively without any review, is my

point.

Mr. CURLEE. The code authority, as a whole, does not pass upon
those. This code authority committee, called "2-D committee",
passes upon it in the first instance. If they find guilt, they certify to
the compliance division.
Senator LA FOLLETTE. Of the N. R. A.?
Mr. CURLEE. Of the N. R. A. That is reviewed by the compliance

division. Then through that, or the administrator, pursuant to its
findings, imposes the disciplinary measure.
Senator LA FOLLETTE. I do not think you understood my question,

and it is not very important, but what I was trying to find out was,
when they created this equity committee, as you have referred to it
out of its membership, is there any review of the personnel of anyone
outside of the code authority, or is that exclusively in the control
of the code authority, the personnel?
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Mr. CURLER. In control of the code authority.
Senator CLARK, It is simply a committee of the code authority, is
it not?
Mr. CURLER. It is simply a committee of the code authority, yes;
and all of them are from the four big markets.
Senator KING. The Hinterland has no representative on that?
Mr. CURLEE. The Hinterland has no representative on that committee, and that is a very powerful committee, and its findings are not
reviewed by the code authority. Its findings go direct to the Compliance Board, and the procedure of that committee is interesting in
several other ways.
A case of alleged noncompliance is brought up by a field auditor,
and, bear in mind, these noncompliance cases are nearly all of those
under article 2-D.
The CHAIRMAN. The committee will now recess until 10 o'clock,
Monday morning.
(Whereupon at 12 m., a recess was taken until Monday Mar. 25,
1935, at 10 a. n.)
(Brief presented by Mr. Curlee in connection with his testimony,
and the advertisement which appeared in the New York Times,
Friday, Mar, 22, 1935, are printed in full, as follows:)
IN THE MATTER 01 THE CODE

or FAIR

COMPETITION PROPOSED BY THE INDUS-

TRIAL RECOVERY AssoCIATION OF CLOTHING MANUFACTURERS

To the Administrator of the Industrial Recovery Act:
Somewhat less than one-half of the men's, boys', and youths' clothing industry
of the United States is unionized tinder working agreements with the Amalgamated Clothing Workers of America. This group we designate as group A. The
other half consists of manufacturers operating under working agreements with
the United Garment Workers of America, a labor union affiliated with the American Federation of Labor, and of manufacturers operating open shops. This
group we designate as group B. Manufacturers in group A are limited almost
entirely to congested labor markets, such as Chicago, Rochester, New York, and
Philadelphia. (Exhibit I.) Manufacturers in group B are distributed throughout
the United States, chiefly in the area east of the Mississippi, and from the Great
Lakes to the Gulf States. (Exhibit II.) Distributing manufacturers in group A
operate very largely under a system whereby they limit their manufacturing
processes to the cutting of textiles and effect the major, essential portion of their
manufacturing through contracts with the owners of numerous small shops known
in the trade as "contract shops." This "contract shop" system is adaptable only
to the congested areas of population in which there Is a large volume of trained
labor to draw upon. Practically all of the manufacturers in group B operate
completely integrated plants.
Manufacturers in group A operate largely on highly seasonal peak production
schedules, operating in normal times about 36 weeks in the year, with a constantly
changing factory personnel. (Exhibit III.) The usual method is for the employer, when the seasonal production begins, to call upon the labor organization
for as many persons as may be required. At the end of the seasonal production
period, these employees are let out. Under this system there is no permanent
relationship between employer and employee and no continuity of interest of
either in the other.
Manufacturers itl group B, on the other hand, furnish in normal times practically continuous employment in their own factories, with a relatively permanent
staff of workers and with low labor turnover. There is in such factories a permanency of personnel, a continuity of employment, and a personal relationship
that is unknown In the other system. (Exhibit III.)
On July 1, 1933, there were employed in group A approximately 55,000 employees. On the same date, there were employed in group B approximately
57,800 elnployees. (Exhibit IV.) In the peak production years of 1928 and
1929, there were employed in group A (during the period of seasonal peak production) an average of approximately 71,700 employees. During the same years
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there were employed in group B (with practically continuous employment)
approximately 75,000 employees.
The Industrial Recovery Association of Clothing Manufacturers (herein, for
brevity, called the "Industrial Recovery Association") embraces a membership
of 111 independent manufacturers, all within group B, operating plants which
are nearly all self-contained units and which, ashas been noted, furnish in normal
times fairly continuous employment through 12 months of the year. The average
age of the corporations and firms in this association, as shown by reports from
the members is approximately 25 years. The members of this association employ
approximately 57 percent of the persons employed in group B. (Exhibit IV.)
There is presented here a situation without precedent in the brief history of
the Industrial Administration, of two associations, each presenting on its own
account a completely integrated code, in which many of the provisions in substance
and effect are identical, which present divergencies in some respects, and with a
very small number of divergencies In matters of substance and importance. The
code presented by this association, however, deals with a number of evils not
comprehended In the other. A brief statement of the facts which brought about
this unique situation seems appropriate.
On or about May 21, 1933, without prior notice to the industry at large, there
was held in Washington, D. C., a meeting attended by the president of the
Amalgamated Clothing Workers of America and a group of manufacturers operating under a working agreement with that organization. These manufacturers
are all within group A. The manufacturers attending this meeting organized
and incorporated the Clothing Manufacturers Association of the United States of
America (herein, for brevity, called the "U. S. A. Association"). The operating
agreement adopted at this organization meeting, which every firm becoming a
member of the association Is required to sign, grants unlimited powers to the
board of directors, in the following language:
"The association, in the absolute discretion of the board of directors, may
prepare standard terms or agreements to be utilized and put into practice by
every member, to cover maximum hours of work for each day and the number of
work days each week, and the minimum rate of pay, and such other working
conditions as may be desirable to obtain the benefits of the Industrial Recovery
Act for the clothing industry.
"The members agree to accept and execute such agreements, as individual
contracts; or, in the discretion of the association, to be bound by a general agreement of the association, and such agreements shall be binding upon all its members as effectively as if each had executed the collective agreement for himself.
"The member authorizes the association In the absolute discretion of its board
of directors to prepared standard codes of practice which shall have the approval
of the President of the United States or his properly designated representative or
subordinate, to be put into practice by every member of the association, and to be
a standard for every member of the association, and to be a standard for every
member of the industry, and designed for the protection of the consumers, competitors, employees, and others in furtherance of the public interest.
"The association, in the absolute discretion of the board of directors, may set
up a bureau of adjustment to settle all matters involving codes of ethics and proper
trade practices; and in addition to the provisions for enforcement set forth in the
National Industrial Recovery Act, the burev.u shall work out methods for controlling such codes and practices and may establish appropriate rules in reference
thereto."
The articles provided that this board of directors be composed of 21 members, of
whom 18 were immediately elected.
Thereafter a publicly advertised invitation was issued to all clothing manufacturers to join. This invitation was not accepted by any manufacturers in
group B.
As shown by the application of the United States of America Association,
filed with its code6 the members of that association are nearly all within the four
great markets of hicago, Rochester, New York, and Philadelphia.
On June 3, 1933, a meeting was held in Washington D C , attended by manufacturers in group B, who organized the Industrial Recovery Association of
Clothing Manufacturers, in whose behalf this brief is filed. Within a week this
association, in the public press and by correspondence, offered to collaborate to
the fullest extent with the United States of America Association, with a free and
friendly interchange of views in the formulation of a code applicable to the whole
industry. This was a continuing offer and has never been withdrawn (exhibit
V). The other association was unable or unwilling to accept this invitation.
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Thereupon this association addressed itself to the problem of formulating a code
of fair competition for the clothing industry, and of cooperating otherwise with
the Administration to make effective the Industrial Recovery Act.
This activity of both associations, working on parallel lines and without collaboration, has resulted in the filing of two separate codes, which are here and
now set for a joint hearing. Neither of these trade associations alone is truly
representative of the clothing industry of the United States. Both together are
truly representative.
At the time of the enactment of the Industrial Recovery Act there were no
trade associations in the clothing industry. There were, in fact, several organizations of contract shops in different localities organized and used primarily to
stabilize relations between the contract shops and the labor unions, and used
secondarily in the relations between contract shops and the distributing manufacturers who have relations from time to time with the contract shops. These
organizations are not concerned with merchandising methods, distribution problems, or any other of the usual normal activities of a trade association.
The Industrial Recovery Code contains some provisions designed to elevate
the ethics of competitive practices (arts. VII, VIII, and IX), most of which are
not included in the United States of America Code. These provisions are dealt
with in a supplemental statement.
On the subjects in which the two codes concur in substance, we rather prefer
the definitive legal language of the Industrial Recovery Code to the more colloquial
style of the United States of America Code as being more susceptible of accurate
interpretation; and we believe the form and arrangement of the Industrial
Recovery Code is somewhat better. The matter of style, however, is of secondary
importance.
We address ourselves to points of difference.
Contract shops-In the clothing industry, there exists a harmful practice whereby individuals and corporations limit their manufacturing process to the cutting
of textiles, and effect the major, essential portion of their manufacturing through
contracts with the owners of small scattered shops, called "contract shops."
These "contract shops" largely operate on highly seasonal, peak production
schedules on a minimum of invested capital, and with a minimum responsibility
to labor for the maintenance of continuous employment. I- Bulletin No. 557
of the Bureau of Labor Statistics of the United States Department of Labor,
published in January 1932, entitled, "Wages and Hours of Labor in the Men's
Clothing Industry-1911 to 1930", it is 'aid:
"In the men's clothing industry there are usually two busy and two dull
seasons in the year. The busy seasons are in midsummer and in midwinter.
Clothing for fall and winter wvear is made in midsummer, and for spring and
summer wear is made in midwinter. In some shops there is a fairly uniform
amount of work throughout the year- in others the work fluctuates materially.
The fluctuation is more in contract, tban in other shops. Some contract shops
close down during the dull season, and others operate with reduced forces, or at
less than the customary hours per day and per week."
This practice has created a competitive condition grossly unfair to those established manufacturers who own completely integrated factories, maintain sales
organizations, and assume the burden of protecting stable investments and of
providing continuous employment of labor. The operation of such shops has
made for sporadic, seasonal employment of labor, has depressed prices, and has
resulted in the demoralization of the clothing industry. It is a growing evil.
That the immediate prohibition of this practice would require too rapid a read
justment of existing methods must be recognized. But the growth of the evil
should be immediately arrested, and the "contract shop" method of manufacture ultimately prohibited. To this end we recommend (and in our letter of
application accompanying our proposed code, so recommended) to the administrative and advisory agency that investigation be made of the "contract shop"
evil and that, if it is found that the facts support the conclusions herein submitted, the following section be added to the code:
day of
each manufacturer shall,
"Section-. From and after the in his own shops, plants, or factories, perform all of the manufacturing operations
necessary for the conversion of textiles and/or fabrics Into finished garments."
The United States of America Code is silent on the subjet of contract shops.
Outside or home work (IndustrialRecovery Code, art. IV, sec. 8; United States of

America Code, art. III, par. (d).-Both codes condemn this practice. (Exhibit
VI.) The Industrial Recovery Code makes the prohibition immediately effective.
The United States of America Code allows a period of grace of 1 year. This is
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a vicious practice and all agree that it should be utterly stamped out at the
earliest possible time. The practice lends itself to evasions and abuses, and is
destructive of the reforms contemplated by the Industrial Recovery Act. If,
however, an immediate reform is so revolutionary a shock to established methods
as to make immediate readjustment impossible without a loss incommensurate
with the benefits to be obtained, we make no objection to the 1-year period of
grace for the required readjustment.
Sales below cost of production (IndustrialRecovery Code, art. III, sec. 8; United
States of America Code, art. IX).-Both codes prohibit sales below cost, with a
certain latitude for the disposal of discontinued lines, seconds, etc. The practice
of selling below cost of production causes demoralization and distress in the
clothing industry, and should be corrected. The practice has not been limited to
the disposal of obsolete items, but manufacturers have gone so far as to contract
in advance for sales below cost in order to keep up production and reduce overhead, and for other reasons. This practice may be profitable at the moment
for an individual manufacturer, but is demoralizing to the industry as a whole,
and in the long run unprofitable to the individual who practices it.
The United States of America Code goes into more detail with respect to this
abuse, providing for a uniform cost-accounting system applicable to the entire
industry, and also providing that obsolete merchandise, with certain exception%
may be sold at less than cost only with the approval of the administrative agercy.
We believe that, until further experience is accumulated, a simple prohibition is
the better method. If there are abuses or evasions, means can be devised in the
light of experience to circumvent them.
We doubt the wisdom or necessity at this time of providing for a uniform costaccounting system. Such a system will not be Indetical with the actul costs of
the individual manufacturer, and may require an onerous duplication of bookkeeping methods as in the case of the railroads, which have to keep two sets of
books, one to fill the requirements of the revenue laws, and the other of the
Interstate Commerce Commission.
Also, we doubt the wisdom of requiring as a condition of a sale of distress merchandise the approval of the administrative agency, composed as it is of competing
manufacturers who may have an economic interest adverse to that of the manufactuere affected.
The limitation of surplus production contemplated by the National Industrial
Recovery Act gives reason to hope that such abuses may be automatically selfcorrectinig, without the erection of machinery which would certainly be onerous
and might possibly be oppressive. If such abuses persist and the machinery Is
necessary, it may later be and should be erected. Our only argument in this
respect is that simplicity is desirable where it is adequate, ana complications and
refinements should le added only when their necessity is reasonably demonstrated
by experience.
Increased work or production on the part of employees.-( United States of America
code art. II, par. (d)).-The United States of America Code prohibits increases
In the amount of work or production required of employees over that normally
produced prior to July 1, 1933, unless such Increases are approved by the administrative agency. The Industrial Recovery Code contains no such prohibition.
This provision is evidently designed to follow the precedent in the Cotton Textile
Code. In that industry it is charged that there has been for many years a well

recognized and definite abuse known as the "stretch-out" system, pursuant to
which the number of machines the individual operator is required to attend may

be increased beyond the reasonable endurance limit of the operator, or pursuant
to which the speed of the machines may be increased and too great a burden
imposed upon the operator in adapting his working speed to the speed of the
machine. In those cases, the abuse to le corrected was the imposition upon the
individual worker of an unreasonable burden of definite requirements. At the
time of this writing the report of the committee of the cotton-textile planning
agency investigating the "stretch-out" system has not been filed. When that
report Is made available, it will shed more light on the peculiar conditions in
that industry which required such a provision. The nature of the clothing Industry does not' admit of such abuses and there is therefore no necessity for the corrective measure. Most of the work in th clothing industry Is paid for on a
piece-work scale in which the speed of the operator is determined for himself
by his own skill, diligence, and ambition. (Exhibit VII.) It is difficult to see
how this prohibition can be applied specifically to the clothing industry, It is
easy to see that It would result in the raising of a multitude of minor issues,
complaints, and bickerings, resulting in unnecessary grievances and reduction
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of production. Every technological development by which more production
can be had in relation to man hours, even without the imposition of any additional
burden of labor upon the employee, would be productive of endless dissension.
Although production has outrun purchasing power, we believe it to be the aim
of the administration to correct this evil without the arrest of technological
development.

Cut, make, and trim problem (Industrial Recovery Code, art. VI; United States
of America Code, art. XI (b), (1), (2), (8) (c).-The Industrial Recovery Code

aims at the absolute prohibition of this evil, in the following language:
"The manufacture of garments from fabrics, trimmings, and/or other materials
owned or supplied by a retail distributor, or the agent, representative, or corporate subsidiary or affiliate of such retail distributor, is prohibited. The manufacture of garments from fabrics, trimmings, and/or other materials the purchase
of which is made upon the credit of, or the payment for which is guaranteed by,
such retail distributor, or the agent, representative, or corporate subsidiary or
affiliate of such retail distributor, is prohibited. This section shall not prohibit
the operations of retail distributors owning and operating their own plants,
shops, or factories who distribute products manufactured therein directly to
consumers."
The United States of America Code deals with the problem as follows:
"(b) There has developed in the clothing industry a pernicious practice on
the part of a certain class of distributors to manufacture clothing without the
usual responsibility and obligations that a producer in the industry owes to
labor of giving labor decent hours of work, fair wages, and sanitary working conditions. A distributor by exerting price pressure on these operators forces the
rice of labor down to a point which has become a menace to the industry and
labor. This is accomplished by: (1) The distributor buys the cloth and farms
it out to fly-by-night and irresponsible persons who carry no annual overhead and
who shift their plant from place to place, making orderly supervision of hours of
work, wages, and sanitary labor conditions in their plants impossible. The cloth is
out by these irresponsible contractors, trimmed, and made up into garments. This
evil has grown and threatens the legitimate distributor and producer and is known
as manufacturing on a 'cut, make, and trim basis.' (2) The establishment of
credit by the distributor for the benefit of the so-called 'manufacturer' with the
woolen mills so that while in theory the goods are charged to the manufacturer
they are in fact purchased and paid for by the distributor or with money advanced by the distributor to the manufacturer with which to pay for such merohandise. (3) Or any subterfuge which results in a contract for manufacturing
on a 'cut, make, and trim basis are unfair practices.
"(c) The foregoing provision shall not be construed to prevent a retailer from
selecting or ordering any cloth for the account of a manufacturer but the cloth
so ordered or selected must be paid for by the manufacturer, and the price for
which the cloth was purchased must be included in the cost of the completed
garment, subject to the uniform cost-accounting practices provided by the
code."
We concur In this well merited denunciation of the evil. But in the light of it,
the concluding paragraph (a) is difficult to interpret. The second of the enunciated evils is the lending of the retail distributor's credit to the so-called "cut,
make, and trim" manufacturer. The concluding paragraph (c)would permit
the ordering of cloth by the retail distributor and would encourage the very evil
inveighed against. Under any interpretation it would seem to leave the "cut,
make, and trim" evil unaffected.
Collective bargaining (Industrial Recovery Code article IV, sec. 4. U. S. A.
Code, art. XIV).-In the Industrial Recovery dode there have been added to
the mandatory language of section 7 (a) of thie act the following sentences:
"Employees, members of any labor union, shall be free from interference,
restraint, or coercion by any other labor union, its members, or agents. Employees not members of a labor union shall be free from Interference, restraint,
or coercion by any labor union, its members, or agents. Employers and employees may bargain individually or collectively as may be mutually satisfactory
tothem,."

Criticism has been made of this additional matter on the ground that the words
"Interference" and "restraint" are indefinite. The answer might be made that
if those words are vague as applied to the additional matter they are equally
vague in the mandatory language of the statute (exhibit VIII). We prefer,
however, to make a different answer, and therefore request that the words
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"interference" and "restraint" be deleted from the added matter, so that article
IV, section 4 shall rend as follows:
"Employees shall have the right to organize and bargain collectively through
representatives of their own choosing, and shall be free from the interference,
restraint, or coercion of employers of labor, or their agents, in the designation of
suds representatives or in self-organization or in other concerted activities for
the purpose of collective bargaining or other mutual aid or protection. No
employee and no one seeking employment shall be required as a condition of employment to join any company union or to refrain from joining, organizing, or
assisting a labor organization of his own choosing. Employees, members of a
labor union, shall be free from coercion by any other labor union, its members,
or agents. Employees not members of a labor union shall be free from coercion
by any labor union, its members, or agents. Employers and employees may bargain individually or collectively as may be mutually satisfactory to them. Employers shall coinply with the maximum hours of labor, minimum rates of pay,
and other conditions of employment, approved or prescribed by the President,"
Industrial peace and coercion are utterly incompatible. The act gives full
recognition to the right of labor organizations to advance their interests with

freedom from interference, coercion, or restraint by their employer. This is
interpreted by some organizations as giving them the right to advance their
interests through coercive measures. The prohibition of all coercion by whomsoever practiced would clarify the meaning of the act and would act as a deterrent
to turbulent and disorder elements.
Advanced Scales of Wages (Industrial Recovery Act, Article IV, see. 6.

United

States of America Code, Art. II.-Both codes propose a minimum wage of 35 cents
per hour in the North, and 32>i cents per hour in the South, and both provide a
maximum of 40 working hours a week. The subject of maximum hours and
minimum wages are dealt with in our supplemental statement. We limit ourselves here to discussion of increases in the higher-wage brackets.
The United States of America Code provides a minimum wage to cutters of
80 cents per hour. We can perceive of no reason for singling out cutters as a
specially favored class as distinguished from other shop employees in the higherwage brackets.
The general increase in wages proposed in the United States of America Code
(hereinafter mentioned) Is applicable only to workers receiving less than $30 per
week. We are unable to see the reason for this limitation.
Time chief point of difference between the two codes is in their methods of
accomplishing a general wage increase appliemble to those grades above the
minimum wage.
The United States of America Code provides that existing amounts by which
wages in the higher-priced classes exceed wages in the lower-priced classes, shall
be maintained.
The Industrial Recovery Code provides for a minimum horizontal increase of
20 percent in the earnings of all classes of employees over and above the rates
effective July 1, 1933, without diminution because of reduced working hours.
Whatever method may be adopted for increasing wages in the higher brackets,
it seems clear that the method proposed In the United States of America Code is
harsh, unjust, and inequitable, imposing substantial general increases on manufacturers making the lower-grade garments, and Imposing no general advances on
manufacturers employing the more skilled workers and making the higher-priced
garments. The products of the manufacturers subject to the code range all the
way from those retailing at $65 per suit for the more prosperous class of consumers, down to those retailing at less than $10 per suit for the poorer class of
consumers. Such an unequally imposed increase in production costs would leave
unaffected the prosperous consumer and bear harshly upon the poorer consumer
of the cheaper merchandise. If there is to be an inequality in the production
costs such inequality can be more easily borne by those of the more prosperous
classes than by the poorer classes.
With regard to the interest of the manufacturers, a slight increase in the higher
priced garments would not materially diminish consumer demand, while a slight
increase in the price of cheaper garments would appreciably diminish consumer
demand. Any substantial increase in consumer demand would be attended with
resulting unemployment.
Furthermore, the proposed method of increase would affect unequally many
competing manufacturers inthe lower grades. Some manufacturers in the lower
grades have established minimum wages and have refused to continue the employment of persons who on a piecework scale could not earn the minimum. Other
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manufacturers with equal or comparable piecework scales and average earnings
have established no definite minimum wage levels, but have permitted the retention of persons in their employ who because of lower abilities are unable to earn
a reasonable minimum wage. Some manufacturers have maintained a shop
discipline that requires all employees to exert themselves to the reasonable extent
of their several capacities. Others, with the same or comparable piece-wor: scales,
have left the matter of earnings to the ambition of the worker. Some have retained sui-'rannuated employees whose productive capacities are seriously
diminished. The application of this formula therefore among competitors of
the sane price class and with the same or comparable piecework rates and
average earnings would be to impose upon some substantially higher wage scales
than upon others.
Manufacturers of the highest-priced garments and manufacturers of the lowestpriced garments are competitors indirectly to the extent that any important
change in prices at either extreme has its effect on the whole range of prices.
Regarding all classes of manufacturers as competitors of each other in this limited
sense, any violent change in the competitive position of one group not affecting
the other, would impose an inequitable hardsilip.
The last few years of distress have eliminated the unfit In all lines and have
shaken down the surviving manufacturers into a state ofcompetitive equilibrium.
They have survived, but none have prospered. Any violent disturbance of
this economic equilibrium would be disastrous to the less favored class.
There are many competitive advantages to the manufacturer in a great market.
He has a large reservoir of trained labor to draw upon. Ile is enabled to a considerable degree to await demand, and by high pressure seasonable production,
meet a known demand. On the other hand, the manufacturer in the South and
West must produce and store his product in anticipation of an undetermined
and unknown demand. It is a well-known fact among all clothing manufacturers,
though not susceptible of statistical proof, that the productivity per man-hour is
greater in the large labor markets thrn in the more remote sections of the country.
The manufacturer in the great markets enjoys many other advantages. Thie
manufacturer in or near New York, for example, has at his door a consuming
public of many millions of people. New York is the country's great mart for
the purchase and sale of commodities. The manufacturer in tie South and West
.aust cover the country, or his section of it, with traveling salesmen. These
competitive advantages of the great markets are partially offset by the different
method of manufacture and lower gross cost for materials and labor which enable
the manufacturer in the West and South to manufacture low-priced garments t
a sufficient gross profit to absorb these handicaps. If this offset of the latter
class is destroyed or seriously diminished, the inevitable result will be the extingotishmnent of large numbers of them and the concentration of production in
the lance markets. It will also mean that the poorer members of the consuming
public will he compelled to pay more for their clothing, while the wealthier conisumers are left unaffected. 'lhe good or ill of the concentration of production in
congested centers is a mixdc question for the economist and tile sociologist.
We doubt that the stimulation of such concentration is an end desired through
the ilelium of the Industrial Recovery Act.
In the matter of wage readjustments, there are two separate and distinct purposes. One is to insure to each worker a decent living wage. This is accomplished
by the minimum wage scale. Tile other purpose is to increase wages generally,
as quickly as possible, so that the purchasing power of the masses may keep step
with advancing prices. This latter purpose will be best served by a horizontal
increase in wages applicable alike to all classes of manufacturers and to all classes
of labor. We earnestly protest that, if at this time, and in haste, an attempt be
made by wholesale method to readjust supposed competitive inequalities, the
result will be disastrous.
Administrative machinery (Industrial Recovery Code, art. X; United States of
America Code, art. XIII).-The United States of America Code proposes that
the executive committee of the United States of America Association be invested
with all of the power and all of the responsibility of the self-control of the clothing
industry.
The Industrial Recovery Code proposes an administrative and advisory agency
with ample powers. This agency is to consist of 5 members to be elected by the
Industrial Recovery Association, 6 members to be elected by the United States of
America Association, and 1 member to be appointed by the National Industrial
Recovery Administrator, who shall be chairman. The machinery proposed by the
Industrial Recovery Association is not the product of inspiration, but is closely
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patterned and adapted from the procedure of the Federal Trade Commission
(exhibit IX). If it be deemed desirable to have labor representation on the
administrative and advisory agency, we suggest the propriety of having two
members added to the personnel of the proposed agency, one to be designated by
the Amalgamated Clothing Workers of America, and one by the United Garment
Workers of America, affiliated with the American Federation of Labor.
The code cannot be properly administered unless the administrative agency is
truly representative of the industry. The methods of manufacture and the
character of the product of the two groups represent substantially different
branches of the same industry. In addition to the distinctions already made,
the manufacturers in group A produce chiefly what arc known as 'style garrments," largely by hand work, and employing men tailors. The manufacturers
in group B employ chiefly vomen, produce mainly staple products by standardized machine processes, in a relatively great number of simple, single operations,
and sell their product in the lower price range.
With two branches of the clothing industry clearly distinguishable in labor
relations, in methods of manufacture, in price range, in geographical distribution,
with competitive, conflicting interests at many points, represented by two trade
associations, it would be unreasonable to give either a preponderance over the
other in the administrative machinery. It would be preposterous as proposed by
the U. S. A. Association to give either of them the whole administration.
Conflict of competitive interests does not necessarily imply hostility. It is
the aim of the Industrial Recovery Act to maintain competition, but to elevate
it above the law of the jungle. If,however, hostility should exist and persist,
there is added reason for an equal balance of power and responsibility in the administrative agency. Such an agency, in the sole possession of one group, would
exercise the power of life and death over the other. This agency is charged with
collecting, filing, and digesting vital statistics from all manufacturers. It is
charged with the responsibility of recommending amendments or additions to the
code. It is the sole liaison agency between the administration and the industry.
It is charged with the duties of investigating violations of the code, and with
tremendous punitive powers. A partisan agency would regard with indulgence
destructive practices in its own group, and would display a relentless crusading
spirit toward real or imagined improper practices in the less favored group. It
would be difficult for the U. S. A. Association alone to deal with the "cut, make,
and trim" evil, consisting, as the association does, so largely of the operators of
contract shops. We say this in no spirit of criticism but with a plain recognition
of realities. It would be equally difficult for group h to deal adequately a ith its
own evils, and tolerantly with the evils of the other group.
It is to be hoped that the time will come when there will not be two opposing
groups, with conflicting interests; but one group, working in common toward a
common end. The history of these two associations unhappily demonstrates that
that time has not yet arrived.
If industrial strife and violations and disorder are to be the rule, if the fierce
competitive struggle of recent years is to be transferred to a new arena and become
a competitive struggle for the favors of the Administration, if opposing groups
regard each other with hostility and suspicion, improvement is not to be expected.
When, on the other hand, industrial peace can be substituted for indusJtrial warfare; when competing business men can sanely and temperately, and with mutual
respect and confidence, discuss their problems, and plan for bettermnt; thenand only then-with the sympathetic aid and cooperation of the Administration,
can they govern their industry wisely and sanely, and produce order out of chaos.
INDUSTRIAL REcovERY AssocAvION OF CLOTHING MANUFAcTUaERS.
lAdvertsmment InNew York Time, Friday, Mar 2, 19351
AN OiFN LETTER BY THE SMALL BUSINESS MAN

To the Congress of the United States:
We are some of the small businessmen of the country who address you in
person and ask you to renew the National Industrial Recovery Act.
We have not authorized the Curlees on the one hand, nor the Darrows on the
other to speak for us and do not consider them qualified to do so at any time.
The Industrial Recovery Association is composed of large clothing manufacturers. It will be interesting to note that three names, i. e., Curlees, Schoeneman,
and Greif, that appear on their letterhead under column entitled "Officers",
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employ more workers than the first 300
tion, of which S. H. Curlee is president
public hearings in Washington in July
complete extinction of the "owners of

*tive

names appearing below. This associaand F. M. Curlee is general counsel, at
1933, demanded in a printed brief the
small scattered shops" who "operated

on a minimum of invested capital." They have ' created a competicondition grossly unfair to those established manufacturers" who "assume

***

the burden of stable investments."
This very same association and their very same mouthpiece assisted by paid
lobbyists now raise pious voices in behalf of the small businessman.
S
Wek ave an abiding faith in our Government and its institutions. We have
an abiding faith in the judgment and integrity of our lawmakers. We earnestly
pray to you in behalf of our families, in behalf of the preservation of our institutions, which we cherish, that you renew the National Industrial Recovery Act,
so that we and our families, and the workers in our shops and their families, may
not again be thrown on the breadlines, from which many were rescued by the
enactment of the National Industrial Recovery Act.
Most respectfully,
Baltimore, Md.: 73 establishments, employing from 20 to 175 workers;
average per establishment, 50 workers. Names of employers:
P. J. Adams, H. Berlin, Buschoff & Gordon, J. Dragonia, A.
Janis, S. Levin, K. Pikis, Sap erstein & Nasura, Uginsky &
Adams, J. Yoncha, H. Berman, E M. Bressler, H. Engel, Hyman
& Cohn T. Magowski, H. Millnan, A. Press, W. Samett, P.
Sojka, W. Atschul, H. Bass, S. Gorn, Leon & Skulnick, M.
Rosinsky N Tenainow, T. Arcilese, Berman & Sapperstein, B.
Cohen, bvorak Bros., F. Mercaldo, Perry Talvacehia, A.
Rakowsky, A. Shapiro, United Tig. Co., Youch & Youch, H.
Baddock, A. Contract H. Epstein, M. A. Katzen, M. Mandel,
J. Mefosky & Sons, V. Rosenberg, H. Sherr J Taylor Astrin
Bros., M. DeGioriano, L. Klavens, J. Messick, id. J. Scheurich,
J. Benesch, A. Bradunas, V. Corruze, G. Gabriel, H. Oscheroff,
C. Piceinine, V. Razauskas; Sanuckler, Sisco Abelson; A. Uzmed,
Albert & Lesser M Baer, M. Dembroski, H. Gold, L. Leiderman,
J. Morawski, E. Paul, S. Rubin H. Skolnick, L. Weber, Blum
& Pomerants, M. Friedman, S. Leavey, A. Mossovitz, Smoth &
Valls.
Boston, Mass.: 23 establishments, employing from 18 to 100 workers;
average per establishment, 48 workers. Name of employers:
Allen J.Broide, F. Cohen Bros., S. Cohen, Covitz Bros., E. Dantovitz, L. Fein, M. Finkelstein, D. Glazer, H. Kaufman &
Marcus, Laurino Bros.t Leone G. Lipsom, A. Newman, M.
Plotinsky, R. Lucas F Rich, F. Richman, L. Rinsinan, M.
Shinis J Schiller & Brown, Skertson B. Soloway, Halzel Tarantien,. A. Weiner, N. Wyman.
Cincinnati, Ohio: 18 establishments, employing from 6 to 125 workers;
average per establishment 45 workers. Name of employers:
Peter Blum, L. Gerriz F kcGrath, Nick Carravillans Hessler
Tir. Co., Dave Seal, k. bieckmann, A. Hochscheld, Trotto &
Dellecasve, Leo Dirr, Krein Bros., George Wirth, Jos. Esselman,
A. Korehitz, Dave Ostand, George Friesz, John Lauerman,
Anton Link.
Chicago, Ill.:
93 establishments, employing from 10 to 120 workers;
average per establishment, 41 workers. Names of employers:
E. Abruzzi, A & B Pants Co., P. Allevato, Anderle Bros., Armatos
Pants Shop, Vito Baguolo, Bell Pants Co., J. Bennett, I. Berger,
Berger & Ragofsky, Berkowitz & Goldman, B. Biegel, C. Bohatee,
Frank Boucek, L Bruno Andrew Bulka, Bulka & Co Buonamici & Delbello Romeo dalvares, Chicago Pants Co., dity Coat
Makers, Coat Makers Corp., Cooperman & Shifress, J.Cosentino,
Sam Cosenza, Czuba Brothers N A Davis, Deverne d. Fume M.
Diamond. Economical Pants Co.,*J. Ehrensaft Elmwood Railers,
H. Eminger, Excel Coat Makers Friedman & Becker, 1. Goldberg,
3. Gooder, Guaranteed Coat Iakers, Henry & Janovity, Henry
Trouser Shop Herbstman & Haltzer, Herman & Rosenthal,
Independent Pants Tailors, Frank Jacobson, M. Johnson, W.
Kahn, Isaac Kelpak, Kosky & Karon, J. Koss Ben Levy Ike
Lewis, J.Lobello, W. Lompicki, Sam Lopshitz, Mandelson Bros.,
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Mansowitz & Carman, M. Markin, Micell & Sacks, Modern

Clothing Manufacturers, Modern Coat Makers, G. Montinelli,
Joseph Morozoff, 0. Opietal, Peterson, Carlsten & Halquist,
J. T. Peterson, A. Piemonte, Roosevelt Vest Shop, Rosen
Brothers, Rosen & Kosover, Schatz & Lewis, Schwartz & Marro,
Service Coat Maker, Shafer & Swensnik, George Shapiro, Shepherd Tailors, Siegle & Siegel, S. Silverman, John Sima, Frank
Spevak, State Vest Shop, Fred Strauss, Turman Pants Co., J.
Tiapa, U. S. Comton Pants, Vesecky Bros., A. T. Vikander.
Louis Vondrak, Vyleta & Rusha, Frank Wilcek, Yagodnik
Pants Manufacturers, K. Zalewski, H. Zuckert, Zipperstein &
Leavitt.
New York City, N. Y.: 458 establishments, employing from 8 to 240
workers; average per establishment, 59 workers. Names of employers: A. & G. Clothing Co., Abbatte Coat Contracting Co.,
Abraham Bros., Sol Adamno, Admirable Contractors, Inc., S.
Advocat, Ajax Contracting Co., Alabama Clothing Co., Aleprondo & Pagano, R. Alvaro, Amsel & Frand, D. Andreana,
Ankuta, Zwariko & Zuewsky, Avpleman & Soopiusky Augunas
& Co., B. & B. Pants Co., B. & G. Clothing Contractors, B. & Z.
Clothing Co., Barbano & Co., Bastchuck & Dobzetski, M. Becker,
Belluck & Fisher Berger & Kaminsky, Bergman & Hyman,
Werland & Felt, Bezman, Salts & Suskowitz, P. Bloise blum,
Orlich & Stevenson, Bridge Trading Co., Broadway Clothing
Corporation, N. Brodin (Jefferson Coat), C. Brodsky, Brooklyn
Vest Co., Brown & Markowitz, E. Bonelli & Co., M. Brust, V.
Bucarro Bros Burstein & Gumer, Buseend & Scimonelli Buskwick & Co., d. B. C. Coat Contractors, V. Cacciatore, dalabria
& Son, Caress Vest Shop, Carroll Coat & Vest Contractors,
Casale & Bro., C. Ceinick, Central Pants Corporation, Ciporin
Bros. & Chopokwitz, B. Cohen & Son, Cohen Bros., Nathan
Cohen, Reuben Cohen, Cohen & Rubenstein, Cohen & Eisenberg, Cohen & Schneider, Colosanto & Do Majo Inc., Commercial Trading Co., Congelosi & Alongi, J. Constantion, DCusati, D. & D. Coat Makers, Philip Dann, Davis & Fishman.
Dekwill Clothing Co., DeLeo & Sons, U. D'Elletoc Albert De
Viscovo, C. DeStaslo, DeVincenza & Yula, Dewe
lothing Co.i
DiGeralmono & Co., DiGlovanni Bros, A. DiMera, Dileco,
Pernetti & DeCesare, Dirzis & Armak A. Duboff, Dubofsky &,
Noviek Dunay & Pollack,'J. Durst, tagle Pants Co., A. kekhouse, f. Elstein, Sol Ettinger, M. Evangelist, Inc., F. S. & W.,
M. & S. Freedrico, P. Federico & Co., Feigert & Landesman,
Feinman-Frand Co., Louis Ferber, Ferraro Bros., S. Finkelstein,
F. Fisher, Fogel & Silver, Fortgag & Sank, Fourwheel Coat Contractor Frazzitta & Frellich, f. Fried, S. Friedfartig, M. Friedman, C. From, A. Fromberg, Frommer & Weisgras, G. & D.
Manufacturing Co G & M Pants Co., J. Galniari, H. Ganz,
Geilberg Bros. & hirseh, General Trading Co., S. Giordano, L.
Glovinceo A Goldberg, S. Goldberg, Goldberg & Horowitz,
Golden I Son, Goldman & Son, Goldstein & Amedio, Gordon
Coats, Inc., Greenblatt & Diamond, Greene Tailors, Greenhut
& Radwin, Greenspan & Lashar, Joseph Gross, H. Grossfield,
Grusha Bros., Gulant & Maslin, Gusotzkis & Siventovaldis,
H. S. Vest Co., Harlem Pants Co., Harrison Clothing Corporation, Henner & Meyers, Hornig & Blei, Hy-Grade Coat Shops,
Inc., Idla Pants Co., Irwin & Lazarowitz, J. & V., M. Jacob,
Jacobs & Feldman Jaffee & Uhrland, Jasnhy & Schoenfeld,
Jefferson Vest Co., Jonas & Satofsky, D. Joselow, Joseph, Kootz
& Resnick, Julian Clothing Co., Junius Clothing Contracting
Co., K. A. W. Clothing Co K. M. R. Clothing Co. J Kaiser,
Kanner Karp & Gisser, S. garvelis & Co., Kasper & karel, Sam
Katz, Iaufman & Hoffman, Kaupas & Budraitts, Keeve & Solomon J Kevitm
Kiimel & Hertling, Max Kirmayer, B. Kotkofsky, Kotler & Wolf, Kott & Dublanowicz, Krause Bros.,
Morr Krescloff, Kronenberg & Weiss Kulick Bros., L. & A.
Clothing Co L B. Trouser Co., L. I F. Paints Co., Marco
LaBarbera, L. Labiento, Ph. Lamb, J. Lampner, J. Landan
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Lapash & Co D. Lapayower, Lauterstein & Markman, Leder,
Walofsky & follander, S. Leicher, Lerner & Greene, D. Levine,
Harris Levine, Morris Levine & Son, Levnat Clothing Contractors, S. J. Levy, Levy & Munder, Levy & Rosenfield, J.
Lipman, Litzsky & Itzler, Lozousky & Karonik A. Ludwinsky,
Lukevich & Selewonchik, Luna Clothing Co., Madewell Pants
Co., Maduri & Co. Maltz & Maltz, Ben Sobel Co., Inc., Sokol,
Ruck & Cohen, Solomon, Goldstein & Portney, Solomon &
Kosak Spector Bros., Spilton Bros., A. Spring, R. Sprung,
Star Coat Makers, Stauber & Schweitzer, Stilierman, L. Strassburg, Sucher & Lerner, Sullivan & August, Supreme Clothing
Corporation, Supreme Coat Makers, Suydam Pants Co., Tarsvella Bros., Teiteler & Auster, Thirfeld & Hirsch, Inc., Three
Mark Coat, Inc., N. Travigila, E. & L. Trotner, Turkeltaub,
Meyer & Yadofsky, Two G's Coat Shop, Vaeret Pants Co.,
Varnis & Brusak, Vicale & Frederico, Victory Tailoring Co., H.
Vogel, Walgin & Matulls, Waldman & Kellner, Wasserman &
Gimbel, Wasserman & Kotak, M. Weschler, Weinberger & Riger,
Weiner & Feldman, Weinmann & Klein, H. Weinstein D. Weiser,
S. H. Weiser & Son, Weisinger & Weltzenbuth J. Weiss, Well
Tailored Clothes, Inc., Werfel Corporation, J. Winter, Wolf &
Manells, Woodbine Borough Clothfng Co., Yahalem & Shapiro,
S. Wolinsky, Uskevich, Yasus & Patap, Zagare & Caminiti Co.,
Zalewski & Ribas F. P. Ziegler, Zimmerman & Wolf (Ridgewood
Vest), Zilinsky, Slankewitzsky, & Wyshruff, Zwariko & Samenko.
Atlantic K. V. Co., S. Alexrod, M. Bernstein, J. R. Bland!,
Bleecker Manufacturing Co., N. Bones, Bernstein & Chibnik,
Chatham, K. P. Co. Inc., Cohn's Clothing Co., Courlandt
K P Co East Boradway it. P. Co., Mercer K. P. Co., MiddIetown Knicker Co., National Knee Pants Co., New Brighton
K. P. Co., Osborn Pants Co., Pacific Knee Pants Co., R. & S.
Manufacturing Co., Richmond Knee Pants Co., Isidore Rim,
Rosebank Pants Co., I. Rosenblat, Abe Rosenthal, Royal Knee
Pants Co., Scadell & Fusco, Schmookler Manufacturing Co.,
S. & B. Panti Co. Lazar Seltzer, Simon & Finkel, Singer & Levine,
Smart Set Manufacturing Corporation, Frank L, Spina, Stanton
Knee Pants Co. Elizabeth K. P. Co., Ettinger & Seltzer, Ch.
Farro Inc, Natian Finkel, Morris Geller, G. & H. K. P. Co.,
Ch. Giarratano, Joseph Gramer, Harry Greenberg, M. Handelsman Hudson Pants Manufacturing Co., Louis Sternlieb, I.
Teitfebaum, H. Treiber & Son, Sam Umansky, Uniform Made
Trouser Co Wash. Knee Pants Co., D. Weisman, Weiss & Curstola Pants corporation, Weiss Clothing Co., Inc., Williamsburg
Knee Pants Co., Woodbine Borough Clothing Co Zamore
Bros. David Fenichel, G. & W. Pants Co., Inc. P ii Gottesfeld Pants Manufacturing Co., Gottsegen & kaufman, New
Haven Pants Co,, Indep. K. P. Co., Kassner Bros., Kaufman
Bros., Klar & Schiller, Kramer, Broky Co., M. Karsner, G. La
Fata, Lafayette K P Co Levy & Feinman, Max Levy, Morris
Levy, Bangor Clothing manufacturing Co., Bangor Pants Co.,
G. R. Beidler, Coopersburg Clothing Co R. M.Croughamel,
Allen S. Drissel, Easton Trouser Co., Frank Eyre, Felman Pants
Co., Fishman & Marion, N. Kasover, C. L. Lutz, H. D. Maurer,
Modem Pants Co., Northampton Pants Co., Inc., Herman
Orltsky, Pennsburg Vest Manufacturing Co., P. A. Specht,
Strongwear Pants Co., E. Webster Strouse, Supreme Pants Corporation, Mandelbaum & Konner, Manhattan Pants Co., Mann
& Greif, Marco & DeLuca, F. Marlono, Melville Coats, Inc.,
Messina Bros H. Meyerson, Mezils & Shimaits, Miller & Kaplan,
Max Mirsky, Mitchel & Karis, Moda Coat Co., Modern Clothing
Co., G. Mondshine, Montelbano & Son, Monteleone & Adama,
Frank Morrissano, A. Moskowitz, Myrtle Vest Co. G. Naclerio,
S. Newman New York Coat Tailors, Mike Nunzlante, M.
Oberlander, harry Ot, Orlofskv, P. J. & S. Coat Makers, P. & S.
Tig. Co., Pacific Clothing Co., Pack, Schneider & Teitier, Frank
Palma, Angelo Pascale, D. PassarelJo, Pastore & Son, J. Pastor,
Pensack Bros. & Krishenbaum, Perlman & Levine, A. Perlovitz,
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Persico Bros., Petrone & Gaudiano, Pipitone & Gutstein, Pivar
& Feldman, Plotzker & Stellar, Polito & Menta, G. Pont!,
Popular Clothing Co., F. Shikler, M. Shott, H. Siegel, M. Siegel,
Siegel Block & Balofsky, Siegel & Krantz, Silberstein & Yanofsky,
Silverstein & Fishman, R. P. Clothing Co., Radel & Laslo, Randozza & Atria, R. Rea, Frank Reggio, J. Reiss, G. Restivo,
Win. Rini, B. Rodkewich, S. Rodman M. Rosenberg, RosenbergSweet Co., H. Rosenkrantz, Roshkfnd & Karpesehuck, Rosst
Bros., Roth Bros., Roth & Fisher, Rothman Pants Co., Morris
Rozin, Rubin Bros., Rubin & Wolnitz, S. R. S. Coat Makers,
S. Z. & F. Co., Sabel & Schapps, C. Sabione & Co Sadowsky &
Zarnowitz Saft & Brog, Sakowitz & Adler, B. §altz, Vincent
Santoro, S. Savitsky, Sazeler & Adler, Sazeler & Smith, J. Scala,
Schaikowitz & Scherr, Schiffer & Skonik, Schindlinger & Cohen,
Schoenberg & Lenoble, A. Schoenfeld, Schreir Bros., Schreck &
Blumenreich, B. Schwartz, I. Schwartz, Schwartz & Gaucher,
Scientific Coat Con Scuirba & Domandi, C. Seidenfraii, Louis
Shaftel, J. Simen, dimenitsky, Klannis & Krilowich, Simon &
Fisher, Simon & Palefsky, Skillman Pants Co., Max Sionimsky,
Julius Smith, S. Smith.
Newark, N. J.: 56 establishments, employing from 25 to 110 workerb,
average per establishment, 44 workers. Names of employers:
Academy Tig. Co., Addonizio & Colaruso, Bibona & Pione
Bozza Bros., F. Cainello, Caprio Bros., Central Tig. Co., Contaldi
& Biondi (well built), D'Alessandro Bros., Orazio D'Allessandro, E.
Deangells & Co., De Fronzo Bros., Delton Tig. Co, Di Ferdinando
A., Di Posala & Co., Eaton Hall Coat Manufacturing Co Essex
Coat Manufacturing Inc., Fashion Shop (Scoppetuolo), Flesher
& Notkin, Joseph Genovese, Gesten, Goldberg, & Yanowitz,
Giacobbe Bros., Glorgio Bros., S. Goodman, Greenberg &
Goldstein, Guarantee Coat Co., N. Guritsky & Son, Hoboken
Coat Manufacturing Co., Hochberg & Gabel, Hudson Clothing
Co., Ianelli & Glorgio, Inc., J & S Pants Co., Jean Coat Co
Kleinwachs Bros Kovitz & Gottesman Angelo Lauro (Royal
Coat), S. Lenzo Tig. Co., Levy-Fiorito, Livingston Coat Manufacturing Corporation, Ralph Longo, Marianaro Bros., Nick
Mercuro & Co., Milton Tig. Co., Inc., Modern Coat Co., Inc.,
Morris Vest Co., Newark Clothing Co., Peerless Pants Co.,
Polo Clothing Co., A. Poselia, Peter Prestera, Santoro-Solomine
Santore, Skoloff & Epstein, Spiotta & Co., Surdi & Sons, Varsity
Clothing Co., D. Warshawsky & Sons.
Passaic, N. J.: 35 establishments, employing from 32 to 230 workers;
average per establishment, 100 workers, Name of employers:
American Clothing Co., American Trouser Co., Arrow Clothing
Co. Arrow Pants Co Bayview Pants Co., Bernstein Bros., Best
Make Clothing Co., Capital City Clothing Co., Clifton Clothing
Co., DeGraci Vest Co., Fashion Vests Feldman Morris (Lakeview), G. M. G. Clothing Co., Garfield tants Co Frank Garruto,
Ledgin Dickerman & Ledgin, Lodi Pants Co., ldondoh Vest Co.,
Malcolm Trouser Co., Mausner Trouser, New Fashion Clothing
Co., Perfect Vest Co., Pesteoe Manufacturing Co., Rahway Vest
Co., Reliable Clothing Co S. & E. Clothing Co., John Savage,
Standard Trouser Co., State Trouser Co Stein-Roy, The.,
Supreme Pants Co., Tri-Country Pants Co., A. Tuminelia, U. S.
Clothing Co., Universal Vest Co.
Philadelphia, Pa.: 97 establishments, employing from 21 to 210
workers; average per establishment, 45 workers. Name of
employers: Brand & Lemonick Ephraim Browstein, Canceli &
Desiderio Nicholas D'Alonzo Mich D'Onofrio, Israel Farbman,
Nathan FeIdman, Morris Finkel, Anthony Gattone, John Irvin,
Jaffee & Marcus, P. Keiser, A. Marion, J. Machalovsky, A.
Orlando, John Paladine, Paramount Coats, Cherubion Petti,
Vincent Pusinkas, Quality Coats, Guillio Ranteri, Mario Ranleri,
Nich. Ranieri, Harry Rosenfield, Weiner & Brodkin, Sigman &
Horowitz, Simon & Melitz, Surefit Mfg. Co., Samuel Tobla,
110782-85-PT 8-4
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Watman & Cohen, M. Westotsky, Independent Coat Shop,
Berkay Clothes, Inc., Stanley Skukoski A Menkus, Charles
Waselwald, Michael Mathietus, Win. Muraskus, A. Jacobs,

Louis Feingold, M. Apfelsohnitt, Bergelson-Serin A Eisenberg,
Fine Pants, Forman-Shulik, Joseph Giachino, R. Gold, Kahn
Bros., Katz & Goldman, Oritsky-Magerman, Riverside Pants,
Philadelphia Pants, M. Rothberg, David L. Wilder, WilligEisenberg, Zitomer Bros., Michale Corso, Shore-Lichton, H.
Bafsky Baron Bros., Barris-Pincus, I. Greenberg Eskin-Hoffstein, Win. Kaslow, Samuel Kress, Kress-Gross-Bellak Bros.,
I. Laskin, A. Lerner, Martel-Goldberg, Posner & Savitz, Miller &
Jacobs Shore-Cutler-Katz, Shapiro-Frank, Superior Quality
Vest, amuel Weiss, Rosenfeld-Goldstein, A. Bischioitt, D. D.
'Cristophara,

Emedia D'Gaetano,

Tito D'Giacomo, Joe De

Ritas, Vincent DeRitas, Jose Giordano, Andrea Guarachina,
Lewis Mocecia, John Monetto, Novelty Buttonhole, Novelty
Guido Carideo, Rochester Buttonnole Co., South Philadelphia
Buttonhole Co., Stile Co., Chas. Travagllni, Alex Yanni, Philadelphia Buttonhole Co., Felix D'Arenzia.
Vineland, N. J.: Fourteen establishments, employing from 40 to 132
workers; average per establishment 70 workers. Names of
employers: B. & G. Pants Co., J. Base & Co., A. DeRossi &
Sons, DiDonati & Beitch, Enterprise Clothing Co., Landis
Clothing Co., Model Coat Co., Royal Pants Co., Shapiro Cloth.
Ing Co., Henry Sorg, Stan-Lou Corporation, United|Pants Co.o
Inc., Vineland Vest Shop, M. Waldman.

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
MONDAY, MARCH 25, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met, pursuant to adjournment, at 10:05 a. m,, in
the Finance Committee r
- ,
ffiiee Building, Senator Pat
Harrison (chairman), p iding.
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self, I decided to include everxT!g , so that there
could be no questi of relevancy. This co is every scrap which
has been Sent out by"I . kthin that
'*hether relevant or not.
Some of them, a few lette&1i,
4ey personal letters concerning
my relations between myself and my client and having no relation
whatsoever to this. Some of them are purely personal letters having
no remote relationship to this.
I merely request that the committee determine its own rules of
relevancy and handle those confidential matters as the committee
sees fit in its discretion.
I The CHAIRMAN. We have three experts in whom the committee
has confidence, and they will be turned over to the clerk and then in
turn turned over to the experts to go over it, and you are at liberty to
confer with any of those gentlemen. They may present to the committee that which is relevant, so that it won't take up too much time.
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Mr. CURLEE. I am merely determined to withhold none of those.
I am sure that none of those will be abused so far as the professional
matters are concerned. They are not numerous.
What I have to present is these letters in this file [indicating, this
printed document [indicating], and this printed document [indicating).
The CHAIRMAN. Have you a copy for each of the members? I
have one of those.
Mr. CURLEE. I have a copy of the printed matter for each of the
members; yes, sir. I would be glad to have those distributed now.
The CHAIRMAN. I think probably you had better turn them over
to the clerk of the committee and he can see that each of the members
gets a copy. If they are just put on the desks they may not get them,
so that the clerk can see that each member gets one of those copies.
Mr. CURLER. This file I will deliver to the chairman now. [Producinga file, which is handed to the clerk.]
The CHAIRMAN. Now, proceed, Mr. Curlee.
Mr. CURLER. I was asked at the last session to give some informstion about wages, precede.
There was an audit made for the test week of July 15, 1933, of the
St. Louis plant, and that showed an average wage of 36 cents per
hour. That was precede. In August 1933 there was an increase of
30 percent in the piecework rates.
Senator LA FOLLETTE, Was that prior to the adoption of the code,
or afterwards?
Mr. CURLEE. The July 15 week was prior to the code. The August
week was after the code, that is, after the President's Reemployment
Agreement. It was before the code became effective, but the President's Reemployment Agreement was effective. The company subscribed to that reemployment agreement.
For the week ending March 20, 1934, after the 30 percent increase
the average earnings were 58.2 cents per hour, If those were adjusted
for the 30 percent increase, it would give an average wage of 44.770
per hour for the week of March 20, 1934, if there had been no increase
in wages.
That discrepancy is explained by two circumstances. The reviva
of business in 1933 caused numerous new employees to be put on.
That, of course, reduced the average for all of the manufacturing
employees. The latter month that I have mentioned was a normal
month after they had been trained, and their productivity was
greater.
It is also partially accounted for by the improvement in manufacturing methods.
Not affecting this particular problem, there was a further increase
in April or May 1934 of 20 percent.
In the Mayfield plant, the average earnings for the test week ending
July 15, 1933 was 21.73 cents per hour. There were likewise numerous new employees in the Mayfield plant.
In August 1933 there was an increase in the piecework rates of 40
percent in Mayfield, and in April or May 1934 a further increase of
20 percent, that is, 20 percent of the increased figures,. so that the
total increase is 68 percent of the rates as of July 15, 1933.
The week ending August 31, 1934, a normal week used as a teat
week, the average earnings were 61.13 cents per hour.
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An adjustment of that in the same manner I have indicated for the
St. Louis plant would indicate that the earnings in Mayfield would
have been 36.39 cents per hour if there had been no increases.
It was reconciled in the same manner as the St. Louis plant by the
fact that these new employees were trained and that there were
improvements in production methods. I believe that answered your
question.
Senator LA FOLLETTE. Have you any -information, Mr. Curlee,
going back of July 15, 1933?
Mr. CURLER, No, I have no information on that Senator.
Senator LA FOLLETTE, Could you obtain it for the committee?
Mr. CURLER. I could, I think, with much difficulty, rhe records
are all there,
I will tell you something about the difficulties encountered in this.
This data was gotten up for the code hearings. The code auditors
themselves do not undertake, because it is such task, to cover more
than test weeks. They take a precede test week, then they take a
postcode test week, and they work from that. It is an enormous
task to audit these pay-roll figures and arrive at the correct results.
I mean, it cannot be done just by casual inspection. The clothing
code authority cannot do that, but these are the test weeks that have
been used by the clothing code authority as a basis for the issues that
have been up with them.
Senator LA FOLLETTE. Could you, from your general knowledge
of the business, give us any general statement as to whether wages,
let us say in 1932 or in July 1932, were higher or lower than the test
week that you have given, the precede test week?
Mr. CURLER. I think, Senator, they were the same.

I do not

believe there had been any changes in piecework rates. There were
reductions in piecework rates during the depression, and then these
increases that I have spoken of at on or about the time the codes
became effective, but there had been no substantial changes prior to
that recently.
Senator LA FOLLETTE. Have you any similar information concerning hours' worked?
Mr. CURLER, Yes, sir; the hours were 44 in St. Louis and 50 in
Mayfield.
Senator LA FOLLETTE. Prior to the code?
Mr. CURLEE. Prior to the code.
Senator LA FOLLETTE. And what are they now?
Mr. CURLE ,. Thirty-six.
The CHAIRMAN. In both places?
Mr. CURLER. Thirty-six is the code maximum, In both places.
Senator LA FOLLETTE. Have you any information on average
weekly earnings, precede and after the code?
Mr. CURLEE. No; I could not give you any figures on that.
Senator LA FOLLETTE. Could they be obtained?
Mr. CURLEE. They could be obtained. As I say, it would be a
difficult task. When you speak of average weekly wages, that cannot
be determined by looking at a series of pay envelops. Those are very
misleading. An employee may have worked a day and a half during
a week or he may have worked the full 5 days or 5%days, or whatever
the week's work was, so that it requires a careful analysis of pay-roll
records to get at that. It cannot be done casually.
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Senator KING. Did that disparity in the number of days worked
in a week result from lack of work or the voluntary action of the
employees?
Mr. CURLER. Both causes, Senator. This company has succeeded
to an extent that is seldom excelled if ever in the clothing industry
of providing continuous employment. Nevertheless, there are
undoubtedly some slack periods when there is not full production.
It also results from the will of the employees or accidents or whatnot.
Senator LA FOLLETTE. Can you tell us, Mr. Curiee, what has happened to production in those plants, precede and after the code was
established-whether it has gone up?
Mr. CURLER. Production has improved.
Senator LA FOLLETTE. Would you say how much, approximately?
Mr. CURLEE. I could not give you any estimates of that, Senator,
but I can say that it has improved.
Senator LA FOLLETTE. Substantially, would you say?
Mr. CURLEE. Substantially, I would say. And I was informed by
Mr. Bell, who was until recently the executive director of the clothing
code authority that that was a phenomenon that was common,
throughout the industry, that production had improved.
Senator LA FOLLETTE. What can you say of profits, precede and.
after the code? Have they increased or have they decreased so far
as your company is concerned?
Mr. CURLER. I have no data so far as the effective dates of codes
are concerned. 1934 was a better year than 1933. 1933 was a.
better year than 1932, the preceding year. I believe it is true that
throughout the industry that profits have been better the last 2
years than the were in the recent preceding years.
Senator LA FOLLETTE. From your general knowledge of the clothing
industry, were there conditions of shockingly low wages in the year

of 1932 and 1933 and prior to the enactment of the N. R.A?
Mr. CURLER. I have no information on that, Senator, but that
information is full and complete in the possession of the code authority. They have thoroughly complete data on that subject.
Senator LA FOLLETTE. I was chairman of a committee which.
investigated some conditions relative to the relief situation in the
country prior to the time that the Federal Government came to the
assistance of the cities, towns, and States in meeting that problem,
and on February 2, 1933, Mr. Stephen Rauschenbush, director of
industrial relations of the Commonwealth of Pennsylvania appeared
before a subcommittee of the manufacturers' committee, and made
statements which so far as I know have not been challenged. Among
them were these. [Reading:]
My second point, Mr. Chairman, is that many of the substandard or sweatshop
plants are in effect being subsidized by Federal, State, and private relief funds.
There are some shops in Pennsyl.ania paying women $2 and $3 for a 54-hour
week, exactly as there are in Connecticut. Miss Frances Perkins, Labor Com.,
missioner of the State of New York has just written an article published in the
Survey last month, pointing out that exactly the same situation prevailed in
New York. At a meeting last week of the officials of the various labor departments of the Northeastern States in Boston, to which I was a delegate, the labor
commissioners of New Jersey, Rhode Island, Maryland, and other Industrial
States pointed out that exactly the same situation prevails there. The men'sclothing industry in November 1932 showed manufacturers averaging $3.31 a&.
week, with 78 percent getting under $5 a week. The average for women was
$7.54, for 61.1 percent getting under $10 a week. Half of the minors and women.
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received less than $3.31 and $7.54, respectively, nor is the $3 wage the low level.
Two days ago, one of the factory inspectors came in and informed me that In a
factory not far from York, Pa., women were working 54 hours and were getting
$1.08 a week.
Senator CONNALLY. A week?
Senator LA FOLLETTE. A week.
That, so far is the lowest we have had, except in some oases where women did
not even get paid. They are Inveigled into working in the factories. In factories
as learners as the term goes, and after they have supposedly learned the trade.
they are discharged without any pay whatsoever, to give way to other learners.

May I ask you from your general knowledge of the industry, as
to whether or not, assuming that statement made by the commissioner
of industrial relations of Pennsylvania to be correct, whether conditions have been improved since the enactment of the N. R. A.?
Mr. CURLEE. Senator, I do not know of those conditions. Dr.
Lindsay Rogers, who was the deputy administrator in charge of the
clothing code, stated in his report--I will find the exact language for
you directly-but in substance that the men's clothing industry was
not one of those sweatshop industries as a whole. I do not believe
that in the men's clothing industry there has been a great many
situations such as you have described. I am informed generally that
there has been in some industries. I do not believe that has prevailed.
Senator LA FOLLETTE. In that connection, may I ask you if
Schoeneman, Inc. is one of the members of your association?
Mr. CURLEE. Yes; that is a member.
Senator LA FOLLETTE. Is he a large or small manufacturer?
Mr. CURLEE, A large manufacturer.
Senator LA FOLLETTE. Are you familiar with the fact that the
Commissioner of Labor Statistics for the State of Maryland made a
report in December 1932 that an investigation of Schoeneman's
plant found that an appreciable number of workers earned less than
15 cents an hour?
Mr. CURLER. No; I do not know of that report. I think we have
to discriminate, Senator, as you did in the report you read from a
moment ago, and that is between the minimum, where you show
some workers who made thus and so, and the average. I think the
average wage in any plant is instructive, of course, but when you
speak of a minimum, it may be involved with beginners or various
other standards and conditions.
Senator LA FOLLETTE. What would you say about the further
statement in that report of that investigation that approximately
one-half of the workers received less than 20 cents an hour, and if
you figure that out on a 48-hour working week, it would produce an
income of only $9.60 a week.
Mr. CURLER. I do not know the class of labor or what conditions
obtained there at all. I do know that that has been the subject of
inquiry, the wages in that plant as in substantially all other members
of the Industrial Recovery Association. It has been recently the
subject of inquiry.
Senator LA FOLLETTE. Would you say that the enactment of the
code, from your general knowledge of its effect, had proved this condition and remedied it to a certain extent, or that it had not had any
effect
Mr.upon
e URfit?E. Oh the adoption of the code has undoubtedly raised
wage levels in the clothing industry.
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Senator LA FOLLETTE. From your point of view, do you think that
is a step in the direction of increasing purchasing power or otherwise?
Mr. CURLEE. Senator, I am not qualified as an economist.
Senator LA FOLLETTE, I did not ask you to. You are qualifying
here as a witness, I assume, on this investigation, and I am simply
anxious to get whatever light you can shed upon this whole situation.
Mr. CURLEE. As to whether it adds to purchasing power or merely
transfers purchasing power, or what the consequences may be of this
policy, I do not think I could answer, and I doubt that anyone could
now.
Senator LA FOLLETTE. What are the effects of the minimum provisions, let us say, in the codes, so far as the employers in the Baltimore market are concerned?
Mr. CURLER. I believe the minima provided in the codes have
affected the minimum wages substantially throughout the country.
Senator LA FOLLETTE. And tended to increase them?
Mr. CURLEE. And tended to increase them; yes.
Senator LA FOLLETTE. Are you out of sympathy-I just want to
et your point of view-are you out of sympathy with efforts to
increase the purchasing power of the wage earners?
Mr. CURLEE. Now, Senator, you have come now to the problems
of the clothing industry, and I can answer a little more certainly.
When I am asked my abstract views on economic subjects, I confess
I am somewhat at a loss.
Senator LA FOLLETTE. I did not think my question was abstract.
I was asking you about a large manufacturer, according to your
estimate, who is a member of your association, and I was giving you
some specific facts about the minimum wages that existed or failed
to exist in that industry prior to 1933, and I asked you also what was
the effect of the specific code that we have under discussion at the
present moment, upon the minima in that particular market.
Mr. CURLEE. If you will pardon me, Senator, I am not trying to
evade your question, but to answer it in stating that I feel on safer
ground when I speak as an attorney for an association of clothing
manufacturers. There has been and there is no resistance by that
association to a reasonable minimum wage. I feel sure that every
member of this association would be pleased if we were to continue
with the N. R. A. to have a uniform minimum wage which would be
clearly understandable and definite.
Senator LA FOLLETT]E. What w6uld you consider, to use your own
phraseology, a reasonable minimum wage?
Mr. CURLER. Speaking as an attorney for the association, it is the
view of our association that that can be left entirely to the administration, to anyone who wants to determine it if it is uniform in its
application throughout the industry and is a definite minimum wage
without complicated arrangements that are not understandable.
Senator LA FOLLETTE. By "complicated arrangements", do you
refer to the differentials, which I understand have been incorporated
in some of the codes, and I think probably in this one, although I am
not certain, between certain sections of the country?
Mr. CURLEE. No; I am not speaking about that.
Senator LA FOLLETTE. Are you in favor or opposed to differentials
of that nature?
Mr. CURLEE. Sectional differentials?
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Senator LA FOLLETTE. Yes.
Mr. CURLEE. Well, I would not state any position on that at all,
Senator.
Senator LA FOLLETTE. You have no position on that?
Mr. CURLER. I know that is a very complicated subject.

We have
conditions which if you take two remote extremes, the differential
seems to be justified. Then when you draw the geographical line,
ou will find a disparity in competitive conditions on one side of your
tate line and the other. It is a complicated and intricate problem.
I would hesitate to attempt to offer a solution for it, but the position
of our association is and has been continuously this-give us a definite
rule and let us know what it is and we will comply with it.
Senator LA FOLLETTE. I am anxious to get your opinion Mr

Curlee, as an individual, if you prefer, on what you think would be a
reasonable minimum wage in the clothing industry.
Mr. CURLEE. The existing minimum is 3 cents an hour differentialSenator LA FOLLETTE (interrupting). I did not ask you about
differentials. A few moments ago I understood you to say that your
people with whom you are associated are not opposed to minimum
wages being established. And you described the type of minimum
to which you would find no objection as a reasonable minimum. I
am anxious to get your judgment or opinion as to what you think
would be a reasonable minimum wage.
Mr. CURLEE. No one regards, so far as I know, a 40-cent minimum
as being unreasonable high, no one in the association, but the position
taken by our association is that if you will simplify it, clarify it, it can
be made 40 cents, or 50 cents, or 75 cents. Any rule speaking of
this association of the industry as a whole, can stand, and this association can if you will make it definite and certain.
Senator LA FOLLETTE. Then I take it you are not opposed to the
efforts to put bottoms into the wage situation in this country so far
as industrial operations are concerned.
Mr. CURLEE. As being opposed, I have never believed ersonally

in the regimentation of industry in any way whatsoever. Those are
my personal views.
Senator LA FOLLETTE. Do you regard efforts to establish minimum
wages in an industry as attempts to regiment the industry?
Mr. CURLEE. Senator, my own personal views are perhaps not
important. So far as our association is concerned, it has no opposition to a minimum wage.
Senator LA FOLLETTE. Did Dr. Willford I. King represent your
association as an economic expert in the hearings that were held

early in Februa

on the proposed changes in the code?

Mr. CURLEE.He did.
Senator LA FOLLETTE. Did he thoroughly reflect the point of view

of yur association?
Mr. CURLER. He generally reflected the point of view of the
association in that paper. As an economist, I will say that he fairly
reflected my own inunatwue views on that subject.
Senator LA FOLLETTE. A reading of his testimony would indicate,
it seems to me, that he was opposed to any efforts to establish minimum wages or put any bottoms into the wage situation.
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Mr. CURLER. I think he disbelieves in any attempt to fix the prices
or wages of any kind whatsoever.
Senator LA FOLLETTE. Does that reflect the point of view of your
association?
Mr. CURLER. It reflects my own personal point of view, which is
not important, but practically the association has taken the position
from the beginning that it would make no issues on a minimum wage.
Senator LA FOLLETTE. Then in that regard, Dr. King did not
represent the point of view of the association, although he appeared
as one of your expert witnesses?
Mr. CURLEE. Ido not know what the individual economic views
of the association are, but I do distinguish when it comes to the practical problems of the association, which I as their counsel present in
what I hope to be a practical way. The association does not deal
in economic theories in these matters, Senator, but we have codes.
It does not make any difference whether an individual member of
the association likes codes and another one does not like them, we
have the codes, and as a practical problem, it was presented of how
they should be handled.
I think they are somewhat pragmatic about it, and in the solution
of that problem there has been no objection made to a minimum wage.
Senator La FONLLETTE. Then to that extent, I repeat the question:
Dr. King did not represent the point of view on the association?
Mr. CURLEE. When you speak of the point of view of the association, the association has not formulated any point of view on economic
abstractions.
Senator LA FOLLETTE. I am not discussing economic abstractions
now. I read Dr. King's testimony, and I got the distinct impression
that he was opposed to any minimum wages or to bottoms being put
into the wage structure, and I asked you what seemed to me a simple
question: Did that testimony, or did it not, reflect the point of view
of the Industrial Recovery Association?
Mr. CURLEE. Well, Senator, I am trying to be frank with you. It
does not reflect the attitude taken by the association on any of the
issues that have come up. As to whether it represents the particular
views of individuals, I think is a different matter, and I do not know.
Senator LA FOLLETTE. I would not expect you to be able to testify
in that regard. So that to that extent, at least, Dr. King's statement
concerning minimum wages and bottoms in wages did not reflect the
attitude or point of view of the Industrial Recovery Association as
such.
Mr. CURLER. Well, Senator, I am trying to deal in facts and not

in conclusions. I believe I am proper in distinguishing between the
attitude of the association in the various issues that have come up as
an association, and the indidvidual views of its members. I will say
that the association as an association has made no protest against
the minimum wage. The minimum wage proposed in the code proposed by this association was the same as the one proposed by the
U. S. A. Association.
Senator LA FOLLETTE. Now, may I ask you one further question
on that testimony of Dr. King? I got the distinct impression from
Dr. King's testimony that he believed that wages should be arrived
at as the result of a bargain between the employer and the individual
employee. Can you tell the committee whether or not that position
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-taken by Dr. King represents the point of view of the Industrial
"Recovery Association?
Mr. CURLEE. The Industrial Recovery Association, I must say
again, in that respect, has formulated no policy whatsoever. There are
in the association employers operating under the United Garment
Workers, those with so-called "company unions", and those without
;any collective-bargaining features whatsoever, so the association
has formulated no point of view on that.
Senator LA FOLLETTE. Can you tell me what the view of the
Curlee Clothing Co. would be upon that question?
Mr. CTJRLEu. The attitude of the Curlee Clothing Co. has been
for years the open-shop attitude. It has dealt with its employees
individually its reputation is that of having dealt with them fairly,
they certainly have a loyal lot of workers. I may say enthusiastically
loyal.
Senator LA FOLLETTE. Dr. King said under cross-examination that
'hebelieved that this policy of the wages being arrived at as the result
of bargaining between the employer and the individual employees
should be carried out no matter how low the wages might go. In one
instance lie said even if they went to 5 cent s an hour, that policy should
be followed. Do you know whether that reflects the point' of view
,of the Industrial Recovery Association or not?
Mr. CURTEE. The Industrial Recovery Association has formulated
no point of view at all on that subject. '
Senator LA FOLLETTE. Can you tell what the point of view of the
,Curlee Clothing Co. is upon that point?
Mr. CURLEE. The Curlee Clothing Co. as a company has never been
confronted with the problem, the practical problem of wages going to
5 cents an hour. You bring up a moot subject there which has been
debated for a long time and perhaps will continue to be debated.
There is a conflict of economic ideas that each individual has to resolve
.forhimself, I think.
Senator LA FOLLETTE. Well, apparently from the statement from
which I just read a while ago from Mr. Raushenbush, when we were
permitting people to arrive at those decisions for themselves, shockingly low wages resulted in the State of Pennsylvania in the clothing
industry, in which in some instances they got so low that in order to
keep the body and soul of workers together, they had to get public
relief to supplement the wages that they were receiving. Do you
think that in the public interest, conditions of that kind, economic
,conditions and wage conditions and working conditions, should be
ignored and nothing done 'about them?
Mr. CURLEE. My own view coincides with that of Dr. King. I
ani speaking now of my own views, and you asked me that, is the
.absolute free play of economic forces.
Senator LA FOLLETTE. No matter what, happens?
Mr. CURLEE. 1 beg your pardon?
Senator LA FOLLET~'L. I say, no matter what happens?
Mr. CUILEE. Well, generally speaking. Of course, it would take
a bold person to say, "No matter what happens", because we have
,recognized, whether correctly or not, the propriety of the control of
charges of public utilities. It would be a pretty bold man who would
.lay down any proposition and say, "This must be adhered to no
matter what happens."

412

INVESTIGATION

OF NATIONAL RECOVERY ADMINISTRATION

Senator LA FOLLETTE. Assuming that the statements made in Mr..
Raushenbush's testimony in February 1933 were accurate, do you
think that that does or does not present a problem which should have
the attention of those who are responsible for the governmental policy
in this country?
Mr. CURLEE. I cannot make any certain answer to that, Senator,
but I can say that in my own personal view, I think that the remedy
isapt to prove worse than the disease.
Senator LA FOLLETTE. But you admit tkat the action thus far
taken has resulted in very substantial improvement of conditions such
as were outlined in Dr. Raushenbush's testimony?
Mr. CURLEE. It certainly has resulted in increasing the minimum
wage. As to whether it has brought more prosperity as a whole to
workers in the clothing industry and more prosperity to the consumers
of clothing, I doubt.
Senator LA FOLLETTE. In that regard, can you give us any general
statement as to what has happened to the clothing prices under the
codes?
Mr. CURLEE. I cannot give you any figures, but they have been
materially increased.
Senator LA FOLLETTE. How much would you say approximately?
Mr. CURLEE. I could not tell. Clothing is not a staple commodity
like pig iron or wheat which can be measured that way.
Senator LA FOLLETTE. Could you not give us some approximation?
You said that they had been increased?
Mr. CURLEE. I do not believe I could. That might be obtainable
by you but not from me, but I may say that they have been increased.
Senator LA FOLLETTE. Proceed, please.
Senator KING, Is that all?
Senator LA FOLLETTE. For the moment.
Senator KING. Any other questions?
Senator LA FOLLETTE. You have not, concluded your testimony,
have you?
Mr. CURLEE. No, Senator.
Senator KING. Proceed then, Mr. Curlee,
Senator COSTIGAN. Mr. Curlee, before you proceed, may I recall
your attention to some statements made when you were last here with
respect to the failure of the code authority to provide you with data
selected from more or less confidential report. made by yourself and
others.
Mr. CURLEE. If you will pardon me just a moment, Senator.
Have you completed your question?
Senator COSTIGAN. No. Is it a fact that you received a report at
that time about January 29, 1935, which'appears to represent a
rather full compilation of the type of data about which you were
testifying the other day?
Mr. CURLEE. Senator, we received a report on or about that day.
I could pot identify it exactly, but it isprobably correct.
Senator COSTmAN. I have in my hands and pass to you the report
to which I refer.
Mr. CURLEE. The date is probably correct, and I believe the data
were furnished.
Senator CosTIGAN. Were supplemental reports sent to you from
time to time, of a similar character?
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Mr. CURLER. I think these came in the installments, I am not
sure whether all of those came at one time or in installments, but we
were furnished from time to time with some reports.
Senator COSTIGAN. What were the deficiencies about the material
to which your attention is now directed?
Mr. CUTRLEE. The deficiencies were these: Mr. Herwitz, the controller of the code authority, testified at the hearing-well, the first
deficiency was-the hearing was scheduled for February 1, and this
material, if that date is correct, came in on January 29. It was
entirely too late to be digested for any use at the hearing.
The other deficiencies were these: That these are what Mr. Herwitz called "representative" data. They were not representative
data at all, but selected data.
In the first place, he said that there are 125,000 employees attached
to the clothing industry, and that his report, these data that he furnished, covered approximately 99,000 of them, not covering the
whole field.
Furthermore, they were from selected employees-I think the 50
largest manufacturers, and then a certain number of smaller manufacturers within the certain range, and then the 50 largest contractors,
and then a certain number of smaller contractors-which is not truly
representative of the industry.
In the second place they covered a period, taking them as a whole,
not any one of them, but taking them as a whole, from July to November.
Senator KING. What year?
Mr. CURLEE. 1934, the preceding year. That was a period of high
production in the eastern markets, and was not truly representative,
believe, of their conditions which could be shown over a whole year.
Furthermore, some of these data covered a particular number of
selected weeks, and other data covered another number of selected
weeks.
Now, I would like to put into the recoi n analysis, made again by
Dr. Willford I. King, in which he goes into that very thoroughly, much
more thoroughly and skillfully than I could, of course, for I am not
qualified to do that and he states that these data were furnished to
prove certain postulates, and after an analysis his general conclusion
is that they have not tended to prove any of those postulates.
Now, as to the data, may I offer this report of Dr. King as a part
of the record?
Senator KING. Is that the report to which Senator La Follette referred to?
Mr. CURLEE. No, sir; the report to which Senator La Follette referred toSenator KING (interposing). What is this a report of?
Mr. CURLEE. To distinguish carefully, the report to which Senator
La Follette referred was a paper read by Dr. King at the hearings of
these amendments, the hearings beginning February 1. We did not
have these data in time to digest them, but after the testimony was in,
Dr. King at my request made an analysis of the data presented by the
code authority, and this is his analysis that I am now offering.
Senator KING. Have you any objection, Senator?
Senator COSTIGAN. No.
Senator KING. It may be received.

414

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION-

(The report just mentioned will be found at the close of the day's.
session.)
Senator COSTIGAN. May the report which was handed to the witness be marked as an exhibit, though not necessarily incorporated in.
the record?
Senator KING. Do you desire it referred to the files or may the secretar keep it?
Senator CoSTIGAN. It is a photostat copy and should be turned over
to an expert representing the committee.
Senator KING. Mark it "Exhibit 1," Mr. Stenographer.

(The report was marked "Exhibit 1.-Statement submitted in support of the amendments to the men's clothing, code proposed by the,
management members of the code authority' and was placed on file
with the clerk for the use of the committee.)
Mr. CURLER. In this hearing this was a most sweeping. provision
which would affect the entire industry, and in my opinion would
jeopardize the very existence of a large part of the industry, this proposed amendment. I had some correspondence with Mr. Vincent,
the deputy administrator.
Senator KING. The amendment was proposed by whom?
Mr. CURLEE. By the Clothing Code Authority. We are discussing.
now the data presented for this hearing before the Clothing Code.
Authority. The issues are somewhat elaborated in a letter [ wrote
Mr. Vincent on January 22.
Senator COSTIGAN. Who is Mr. Vincent?
Mr. CURLER,. He is the deputy administrator in charge.
Senator COSTIGAN. Mr. M. D. Vincent?
Mr. CURLEE. Yes, sir. We had asked the code authority for thesedata and they had referred the request to Mr. Vincent. Then ensued
a considerable correspondence with Mr. Vincent.
I would like to read my letter to him of January 22:
DEAR MR. VINCENT. We have your letter of January 19, 1935, addressed to,
Mr. Weinberg.
You say that you are voluntarily endeavoring to supply us with "representative" pay-roll data over an adequate experience period to assist us to prepare for
the February I hearing.
As to this being a "voluntary" endeavor, we have only to say that we have.
clamored for statistical data continuously since December, when we received
first information of the proposed hearing, then scheduled for January 3. The
code authority declined to give us access to the records. We then wrote the
code authority for certain classified statistical data. The code authority replied
saying it could not give us the information without your permission and instructed us to make the request to you. This we immediately did. Since then
we have continued to importune you for these data.
As to the compliance with our request by supplying us with representative
pay-roll data, we think this is entirely inadequate and will inevitably be misleading. The only way to determine what is "representative" data is to have
all data submitted and then hear the conflicting views of both sides of the controversy. A true representation cannot be made of the facts and of the economic
implications if one contending part is in full possession of all the facts and the
opposing party is denied the facts.
You say these representative pay-roll data will cover "an adequate experience period." Who is to determine what is an adequate experience period?

Is the experience period to cover a term of peak production in the New York
market? Is it to cover a term of slack production? Operations in what may
called the "code authority areas" are highly seasonal. If you are to have the
true conditions obtaining in the clothing industry to guide you in arriving at a
correct conclusion on the issues presented, you should have complete data and
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should have the benefits of the views and interpretations of these data by both

contending parties.
You further say: "This is, of course, in no wise intended to limit your own
research and preparation through your own facilities and in your own way."
With all respect, Mr. Administrator, this is an amazing suggestion. You must
know that prior to the code there were no adequate production and wage data
available to the clothing industry. One of the purposes of the code was said to
be to collect these kinds of data for the use and benefit of the industry. It has
been collected at vast expense. The element of the Industry which we represent
has contributed a tremendous sum to that expense, probably half. It may be
more than half. It may be less. We do not know. The code authority knows,
but it will not tell. The code authority raises its revenues from the sale of labels.
It has exact records of all the labels it has sold. We now request that you
procure for us from the code authority the total number of labels it has sold to
the whole industry during the calendar year 1934. We also request that you
procure for us the number of labels during that time, sold in Chicago, the number
sold in Rochester, the number sold in New York, and the number sold in Philadelphia. One clerk with an adding machine can tabulate this information in a
very brief time. The code authority is now asking approval of a budget-

Senator COSTIGAN (interposing). May I interrupt to ask you
what was the importance of that particular request?
Mr. CURLEE. There had been considerable discussion from the
beginning and even up to .is time, and it has been shown in this
testimony as to what the relative production is in those four markets
and the remainder of the country.
Senator COSTIGAN. What was the significance of that from your
viewpoint?
Mr. CURLEE. From my viewpoint-

Senator Costigan (interrupting). Do you want a different distribution or a different share in the production?
Mr. CURLEE. Yes, sir.

Senator COSTIGAN. On what assumption? Did you want the code
authority in some way to permit you to have a larger share in the production?
Mr. CurLEE. Well, we are getting into the broad issues now.
No; I did not want any fiat of the code authority in that respect,
but I did want to know and I wanted to know for a long time what the
relative production was in those four markets.
Senator COSTIGAN. You answered first that you did want a different
distribution and a large production.
Mr. CURLEE. I must have misunderstood your question.
Senator COSTIGAN. Very well. Would you regard that sort of handling of the business of your industry as regimentation which you
would object to?

Mr. CURLEE. What sort of handling?

Senator COSTWAN. A different distribution through some authority
which would permit you to share more widely in the market.
Mr. CURLEE. Nothing was further from my intention than to
rearrange the distribution by fiat of the code authority, Senator.
To continue. [Reading:]
The code authority is now asking approval of a budget of some $300,000

for the current year. It spent vast sums st year. At huge expense, it has
collected and now possesses full and complete data.
The code authority has access to this data at all times. Access is denied to us.
This wealth of information, never before obtained, Impossible otherwise to
obtain, is on hand and easily available; and you inform us that your course Is
in nowise intended to limit our own research and preparation through our own
facilities and in our own way. Through what facilities, Mr. Administrator,
and in what way?
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In the next paragraph you say you have informed the Research and Planning
Division of our specific requests and have asked it to make compilations from
code authority records of all such representative pay-roll data as it deems
material. Might not the endeavor of the Research and Planning Division to
determine what is material be aided by the views of both of the contending
parties? This implies no reflection whatsoever upon the integrity, intelligence,
or fairness of the Research and Planning Division. It is axiomatic that any
Judge, no matter what the character of the tribunal, can best arrive at a correct
decision by hearing and considering the contentions of the contending parties.
The Research and Planning Division is no exception. It cannot enter a vacuum
and reach a correct conclusion from abstract reasoning. It must obtain Information concerning the clothing business from persons experienced in and
connected with that business, In the presentation of such matters we ask
for our element of the industry an opportunity to be heard.
You further say the compilations to be made by the Research and Planning
Division will be placed in our hands immediately upon completion. We direct
your attention to the fact that the hearing now is only 9 days away,
You say "Some of your specifications obviously include confidential information." We are entitled, Mr. Administrator, to ask you to be specific. If you
will again look over our specifications you will observe that they ask for consolidated figures classified into geographical subdivisions. We take it that under
the code theory the facts concerning an individual manufacturer are confidential,
but we have never understood that the data are confidential as to whole production areas, For example, Is the amount of production in New York City a confidential matter? Is the average wage per hour paid in Chicago confidential to
Chicago? If so, can statistical data ever be broken down into geographical areas
of production? If these data arc to be forever locked confidentially in the breast
of the Code Authority, and cannot be given to the members of the industry for
their enlightenment and guidance in the form of consolidated and classified
statistics, it is folly to collect them, and an egregious waste of time and money.
The CHAIRMAN. Is that still the policy of the code administration?
Mr. CURLEE. That is still the policy, Senator.
Senator COSTIGAN. Did you receive the data about which you are
complaining as to minimum wages and production?
Mr. CURLEE. No, sir; we have never received that.
Senator COSTIGAN. Did Mr. Vincent make any response to your

inquiry?
Mr. CURLER. Yes, sir; he made a reply to that. I will read it, if I
may complete this.
You say "It is my understanding from the code authority, that it is ready
and willing to furnish you material and representative pay-roll data for all markets specified, not including those parts of reports by members of industry which
contain confidential information."
This may be your understanding Mr Administrator, but we have had no
Intimation from the code authority that It has the remotest intention of complying with our request. Can you indicate to us how they may be galvanized into
activity? The meaning of the last-quoted sentence is obscure to us. If it means
that the Code Authority will not give any figures which are compiled and consolidated from confidential information, our answer is that no figures can at any
time be available, for they are all compilations of individual reports received
confidentially.
You next say "You emphasize your demands for statistical information classified into union shops organized by the Amalgamated Clothing Workers, the
United Garment Workers, and open shops. Code authority reporting forms used
by members of the industry do not include data so classified."
Senator COSTIGAN. Are you quoting something that you requested
there?
Mr. CURLEE. I am quoting there from Mr. Vincent's preceding
letter to which this is a reply.
Senator COSTIGAN. In other words, he states that you requested a
classification showing wage data with respect to union shops and
nonunion shops?
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Mr. CURLBE: Yes, sir: jWe had asked for this complete data broken
down into union shops organized by the Amalgamated Clothing
Workers, imion shops organized by the ,United Garment Workersi
and open shops.

Senator CosTIGAN. What was the importance of that request? ,

Mr. CURLn. The importance of that request was the conflict that
has been mentioned before in the testimony, that is of the four,
markets which dominate the industry, which are generally organized
by the Amalgamated Clothing Workers. Generally speaking, the
rest of the country is not.
Senator COSTIGAN. You have been an open-shop operator for
years, have you not?
Mr. CURLEE. Yes.

Senator CoSTIGAN. Has there been any difficulty in discovering
wages paid under union contracts with the Amalgamated? What
was the mystery about those facts to you as a long-time and important
operator of open shops?
Mr. CURLEE. The mystery about those facts is that the charge has
constantly been made, 4nd there have been intimations of it here, that
our association is battling for a low wage standard.
Senator COsTIOAN. Has that not been true? You have already
stated that you prefer to leave the industry in a state of laissez faire,
to the uncontrolled operation of economic forces.
Mr. CURLEE. I tried to distinguish carefully, Senator, between my
own unripe economic views and the policy o? the association.
No, sir; it has not been the policy of the association to battle for a
low wage standard, and we very much welcome a comparison of the
average wage paid in the union shops in the country and the average
wege paid in the nonunion shops in the country and as to union shops,
with a distinction between Amalgamated and the United Garment
Workers. The code authority has that information and it keeps it
secret. We are not permitted access to it.
Senator COSTIQAN. If the union wages were found to be higher than
the nonunion wages, was it your purpose to endeavor to meet the
higher scale?
Mr. CURLEE. We endeavored to meet the arguments that have been
made against our association. Let me say that itis my firm conviction, for example, that the average earnings, annual earnings of
employees, in the Curlee Clothing Co. are higher than the annual average earnings in the New York markets if you include in that the contract shops which complete their processes.
Senator COSTIGAN. Then was it your purpose to lower your wages?
To use what you call the lower wages in your market as an excuse for
lowering your own? I am curious to know what the object of your
insistence on these data was.
Mr. CURLEE. No; it was not my intention to lower any wages.
That calls for another digression, and that is the system-I will complete the reading of this letter if I may.
Senator COSTIQAN. I do not want to interrupt. If you prefer to
answer after you complete the letter, that is entirely satisfactory.
Mr. CURLEE. If you will remind me of it.

The CHAIRMAN. I think you had better answer the question now
because there seems to be some controversy.
119782---85--

-
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Mr. CURLEV. The manufacture of clothing in the New York
market has been standardized as to price. It has been divided into
classes. There will be a coat no. 1, a coat no. 2, coat no. 3 and so
forth. The same with vests and the same with trousers. There are
plans and specifications for the construction of each one. It has been
determined that the price of a no, 3 coat by the manufacturer to the
contractor for completing the processes shall be so many dollars, and
a standard price for each one of those classes, and the specifications
are pretty complete on those. So that the code authority may take a
coat from any manufacturer and say, "Well, this is a no. 4 coat."
The process of standardization is not great in the rest of the
country. That is not exactly true, because he may have some of the
specifications required by a no. 4 and some by a no. 5, so they are
at'le to say, "Tus lies between a no. 4 and a no. 5." In New York, a
coat is a no. 4 or a no. 5, because there are no variations from the
specifications. They take those garments and classify them according to the New York method.. Then they go into the "manufacturer's
production costs and if they find his production costs lower thanle the
contract price in the New York market, they say "You must elevate
your wages so that your production cost will be so nMuch."

If so, he

as complied with article 2 (b). If his production costs enough to
conform to the New York market standards, he has complied with the
code. That is the general process.
I do not say it is invariable in its application, but that is the aini,
to equalize production costs and standardize them with the New
York market.
That is one reason. There are many reasons for us to want this
data. They are in control of the whole industry.
Senator COSTAN, Let nie interrupt for a moment. Does the
statement that you want to equalize production costs, have in view
that if you find higher wages being paid in another branch of the
industry or another locality, you would have in mind paying wages
not in excess of those paid elsewhere, with a view to equalizing the
costs?
Mr. CUIRLEE. Senator, that is not my view. That is the view of the
Code Authority.
Senator COSTIGAN. What is your view?
Mr, CURLLE. My own view is that any manufacturer complying
with the code wages and hours should be enabled to produce his commodities as economically as lie can, because there are a great many
factors in it other than wages and hours.
Senator COSTIGAN. Assuming that the public interest calls for a
decent level of subsistence in the form of somewhat higher wages, are
you opposed to the principle of equalizing costs on a basis of decent
subsistence for the worker?
Mr. CURLEE. I think that would be a wrong basis, Senator. I believe that if we accept the principle of minimum wage, that it ought
to be attacked directly as it is in the code, of fixing a minimum wae,
and not indirectly as the Code Authority does in its application y
attacking it from the standpoint of production cost,
Senator COSTIAN. But you are personally opposed to the principle
of a minimum wage?

Mr. CURLEE. Personally, as I said to Senator La Follette, it is a
moot question and I am not qualified as an economist, but my own
immature view is that it is not the best for all concerned.
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Senator COsrGAN. And your personal influence has been thrown
in that direction?
Mr. CURLEE. I would not say it lias been thrown in that direction
at all. My personal influenceSenator CosTIGAN (interrupting). You have merely discussed it

academically?
Mr. CURLEE. It has been thrown against any such abuses as wq
find in the Clothing Code Authority and as they exist in numerous
industries.
Senator COSTIGAN. Have you amplified fully your views or your
objections to this effort to equalize costs of production?
Mr. CURLEE. No, sir; I think not, Senator. There are a great
many factors that enter into the cost of production other than wages.
If a manufacturer can pay fair wages and produce his product at a
low cost by more continuous processes or more continuous operations,
or the massing of the proper amount of raw materials in getting continuity of production, of improved manufacturing processes, I believe lie should be entitled to do that, and that such standardization
as there is should be in the wages and not in the production cost.
That is my view of it. I believe a manufacturer may pay relatively
high wages and have low production costs. Another member may
pay relatively low wages and have high production costs.
Senator COSTICAN. What has been your experience? Have you
paid relatively high wages and had low production costs?
Mr. CURLEE. We have at all times paid the highest wage level in
the local market we were in.
Senator COSTICAN. Do you mean by that the St. Louis market?
,Mr. CURLEE. In the St. Louis market and in all others, we have
paid the highest level obtaining in the needle trades. The production
costs to the company have been satisfactorily low, consistently with
the wages.
Senator COSTIGAN. The implication in your remark is that in some
branches of your work you have not paid as high wages as are paid in
some others? As I understood your suggestion, it was that in the
needle branch of the industry you paid higher wages relatively than
in some others. Was there any portion of your production as to
which you paid relatively lower wages than were paid in any other
locality competing with yours?
Mr. CURLEE. Until we had code authority figures, of course those
facts are difficult to obtain. I believe there is perhaps now a lower
percentage of the employees of the C urlee Clothing Co. paid the
minimum, or from 40 to 45 cents, than most of the other companies,
perhaps all of them.
Senator COSTIGAN. Did you say a lower or a higher?
Mr. CUr LE.. A lower proportion of the employees. A very low
proportion of employees earning between '40 and 45 cents. I mention that because the code afithority in the data that you mentioned
a while ago in this hearing lies broken it down into those operations.
Those earning between the minimum of 40 and 45, and then on up
in the brackets of 5 cents each. But its to that, Senator, I am unable
to give you the information, but if the code authority could be induced
to release that information, our association would be very much
pleased.
In the beginning of this bookSenator COSTIOAN (interrupting). To which book do you now refer?
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MY' CURLEE. Thigh green book.
Senator COSTIGAN. What is that-so that the record will be bleat?
Mr. CURLEE. This is the dtatement of the Industrial Recovery
Association which was filed in the recent code hearings that I have
spoken of.
We have proposed twice an amendment lifting all veils of confidence
and secrecy and making all information available to all members of
the industry. I believe that is the proper way to do it.
Seniftor CosTIGAN. Has your recommendation in that respect
been resisted by others in the industry?
Mr. CURLEE. It has been ignored, Senator.
SENATOR COSTIGAN. Of course you did not expect the veil of secrecy
to be lifted until there was general concurrence by those who had
furnished information in confidence?
Mr. CURLEE. I earnestly hoped that the code might be-and I
still hope that it may be-amended so as to make all figures available
and open to everyone.
Senator COSTIGAN. You see no objection to full information for
public use?
Mr. CURLEE, I can see objections that can be raised to any course,
but I believe it, would he less objectionable than the present course.
I do believe it is a serious disadvantage and an unfair disadvantage
to our element of the industry for the other element to have all of
this data from the whoi,' industry and our element to be denied all

of this data.
Senator CO.TIaAx. It is rather an unusual request to Congress to
have all confidential matters made public. If my experience corresponds to that of other Members of Congress, usually business is
extremely sensitive about what it terms "trade secrets" and "business secrets."
It is somewhat refreshing to some of us to hear the suggestion that
there are no barriers to full publicity with respect to wages and costs
and other factors in production. Is that your recommendation as to
this industry?
Mr. CURLER. Yes, sir. That is an unusual request, but we are confronted with an unusual situation, Senator.
Senator COSTIOAN. What makes your situation more unusual than
that in other lines of business?
Mr. CURLEE. I do not know to what extent this may be duplicated
in other code authorities, but it is unusual measured by all past
standards in that one dominant element of the industry has coniplete
statistical data concerning the whole of the industry, and it is not
available but is denied to the subject element of the industry. That
may not be unusual now, but it is unusual judged by past standards.
Senator COSTIGAN, Mr. Curlee, ifI understood your statement, it
was to the effect that the 'reports handed you by the code authority
were based on pay rolls of 99,000 workers out of 125,000 in the
industry. And am I correctly advised that it was based on between
1,400 and 1,500 establishments, and that it had a special study of 50
of the largest establishments, 50 of the largest contractors, and 50 of
the small group?
Mr. CVRLEE. Pardon me for one correction, It may not be 50--.
Senator COSTIGAN (interrupting). Approximately.
Mr. CURLEr. But a selected number.
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Senator COsTIGAN..A cross section of a number of the principal
markets and general survey of the remainder. Was that the substance of what the code authority reported?
Mr. CURLEE. It purported to be that, Senator,
Senator COSTlOAN. It is your feeling that a report of that sort is
not representative?
Mr. CURLEE,. That is my feeling very distinctly; yes, sir.
Senator COSTIGAN. Is your complaint because there was not a
complete disclosure, or because in the light of what might be disclosed without violation of confidence, the code authority failed to
give- You the informiationtyou sought?
.Mr. CURLE.
I think die complete data ;'
for a whole calendar year
in their position would have been very useful and enlightening, and
the results would have been different.
Senator COSTIGAN. With or without confidential information ineuded?
Mr. CURLER. In this particular request, we asked for no waiver of
confidence. We wanted both geographical and other data broken
down. We had requested an amendment lifting all seals of confidence, but we accepted conditions as they are in this request and
made this request pursuant to the limitations now imposed by the
code.
Senator COSTIGAN. Ordinarily one would assume that a report of
so sweeping a nature as this would be adequate for your purposes;
without challenging your judgment as to its sufficiency, I am endeavoring to find out the precise lack of representation as you view
this report.
Senator CLARK. It would be very important to find out exactly
where the workmen were omitted from the reports, and where the
establishments omitted from the report would be.
Mr. CURLEE. Yes, Senator. And there are many defects in that.
Here was a group, a dominant group, proposing a sweeping amend.
nient; and instead of presenting all of the data in its possession, presented selected or what they called "representative" data,
Senator COsTIGAN. In other words, you were suspicious that the
omission of some data concealed from you some facts which you were
eager to obtain?
M4r. CURLEE. Oh, yes, sir.

Senator COSTIGAN. You had a feeling that the report as made was
not either adequate or fair?
Mr. CURLEE. Senator, I do not believe that any given party to
an issue-as I have stated franly in;ny letter to Mr. Vincentshould withhold all available data or a part of it and say, "I will
select that which I consider representative." The proponents of this
amendment invoked the aid of the Research and Planning Division,
and as testified by Mr, Herwitz himself, told Mr. Herwitz what he
had considered representative data, If we had an opportunity to be
heard, we would have considered other data representative, too,
Senator COsTIGAN, Who is Mr, Herwitz? ,.i.. ..
Mr. CURLEE. Mr. Herwitz is .omptolleri 'of the Clothing, Code

Authority._
..
, ,
... , . .
... ,,
Senator COSTwAN. Do you make any specific charge of i44faiMpnS
in providing the data?
,,
.
,
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Mr. CURLVE. My specific charge is that the data does not prove
anything. As to its unfairness, whether consciously or not, it is
unfair to the industry as a whole to select as representative data a
short time of the peak production in the eastern markets.
It is a weU-known fact, Senator that there is greater continuity of
production in the hinterland than there is in the great markets. There
are several reasons for that. In the big markets the work is done very
largelyin the contract jobs.
1 read last Friday from some of the public documents from the
Labor Departmtnt-I believe it was-and I read certain strictures
from certain sources on that, and the fact is that they have a highly
seasonal peak-production period, with low valleys. of course, there
is a seasonal variance throughout the country, but that is much less
in the completely integrated organization.
There are several reasons for that. There is a large reservoir of
trade labor to be dawn from in the great markets. In the hinterland
there is no such reservoir, so it is necessary for a manufacturer to
have a permanent personnel and to make his operations continuous.
They do that to a great extent.
I asked Mr. Herwitz when he was on the witness stand if there was
not a seasonal variation, and he said there was. I asked him if that
seasonal variation differed in different sections and areas. He said he
did not know-that he had compiled no statistics on it. I asked him
if he did not think that would be an interesting subject of inquiry for
a controller, and he said it would but that he had made no such
study.
This would reveal that. The statistical data now in the possession
of the code authority for the full calendar year 1934 would show
that to us very clearly, if it exists. We contend that it does exist.
We contend that the annual wage paid to a worker is more important
than the hourly wage paid, and we believe that the annual wages in
the hinterland will compare favorably with annual wages in the contested markets. I am asserting what we believe. We are anxious
to know.
Senator COSTIGAN. In that connection, could you give the average
annual wages of certain workers in your industry?
Mr. CURLEE. I do not believe I could, Senator, nor could I give
it for the New York market.
Senator COSTIGAN. Have they increased since the code was
adopted?
Mr.

CURLEE.

Yes, sir.

Senator COSTIAN. The annual wages have increased, as well as
the hourly wages?
Mr. CURLEE. Yes, sir. Because there has been a pretty fair continuity of production throughout, and that continuity has not been
diminished by the code, and the hourly wages have been increased,
so that would necessarily result in an increase in the annual wage.
I have just read a quotation from Mr. Vincent's letter in whichhe
states that the reportng forms on which the reports are made to the
clothing code authority do not contain the data, organized by the
Amalgamated Clothing Workers, United Garment Workers, and the
open shops.
Senator COSTIGAN. Was that true?
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Mr. CURLE. The answer appears right here, I will continue the
letter. [reading:] .
This is an accurate statement concerning the reporting forms submitted periodically by members of the industry. The code authority, however, does possess
the information requested. The information in possession of the code authority
Is not limited to that obtained from members of the industry on reporting forms.
The code authority procures information through a large staff of field auditors
it keeps employed at large expense examining the books and records of members
of the industry. The reports of these field auditors give the classifications which
we have requested. You are, therefore, in error in stating that the information
Is as available to us as It is to the code authority. If this is not proper information it should not have been reported by the field auditors. If it is proper information it should be available to the industry In classified form not identifying
any particular manufacturer.
You say in conclusion that the very voluminousness of the data makes it quite
Impracticable to require the code authority or the Research and Planning Diviuon to do more than to produce representative pay-roll data. The voluminousness of the reports, -Mr. Administrator, may make it impracticable to classify
them thoroughly in time for the hearing on February 1. They do not make it
impracticable if the proper time and deliberation are given to this inquiry demanded by the magnitude of the interests involved. If speed is of the essence
and a hasty determination of these issues is required, the information available
cannot be analyzed. If a correct conclusion of the issues is of the essence it is
impossible to have a hearing on February 1.
You say: "If upon the hearing it p pears that there are material facts which
we should have before approving or disapproving the proposed amendment, and
that such facts are available, you may be assured that no action will be taken by
the National Recovery Administration without full opportunity being given to
present such facts."
How can this be made to appear, Mr. Administrator? If we do not have the
facts we cannot prove to you their materiality. The code authority which proposes the amendment, doubtless have gone over all the facts and wifl present to
you such as they deem material. We are entitled to all the facts in order that
we may present'to you those facts that we consider material.
The objections to giving us the facts seem to be four: (1) That the information we request is confidential; (2) that it is immaterial; (3) that it is not available; and (4) that there is not time in the next 9 days to compile the data. As
to the first objection, if these data are confidential and cannot be made public
in the form of consolidated and classified statistics the collection of them is a
futile waste of time and money. As to materiality, if you will see that the data
are furnished us we shall be able to show you their materiality. Obviously, we
cannot show you now the significance of figures not in our possession and unknown to us. As to availability, further inquiry by you will disclose that the
data we ask are available. As to the time element, we respectfully submit that
it is better to reach a correct conclusion after proper deliberation than to hold
,a premature hearing 9 days from now.

That is the close of that letter.
Senator COSTIGAN. Mr. Chairman, the issue raised between the
witness and Mr. Vincent would seem to require that Mr. Vincent,
at the proper time, be invited to testify.
The CHAIRMAN. Mr. Vincent, I understand, is here and he will be
the next witness.
Senator COSTIGAN. It will save time in cross-examination to call him.
The CHAIRMAN. Mr. Vincent, I understand, is in the committee
room and it was the intention of the chairman to call him as soon as
we finish Mr. Curlee.
Mr. CURLEE. I was discussing the constitutional organization of
the code authority. I think that is important, Mr. Chairman, and
I would like to comment some more on that.
Di'.
4f
First, I think I will take in order some parts of the report
Lindsay Rogers. We have had a great many statistics in this hearing,
tome of them conflicting, some of them peihipa'significant, sonif df
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them not signiificant, but in the report of Dr., Lindsay Rogers, who
:
reported the codeSenator KING (interrupting). What do you mean by reporting
the code?, .

,

, -

',

'

Mr. CtIRLEE. He conducted the hearings on the proposed code,
and then sent the report with his approval and an explanation.
Senator KING. Was he in the employ of the Government?
M4. CURLEE. He was adeputy administrator; yes.
The CIIAIRMAN. And he was succeeded by Mr. 'Vincent?
Mr. QCwLEE. ,I think there was another intervening.
Dr. Rogers in his report said:
The report for the men's clothing industry, approval of which is recommended
hereWith, will apply to an industry composed of more than 2,000 manufacturing
Units employing 150,000 workers.

Mr. Herwitz testified in the February 1 hearing that there are
now 125,000 workers attached to tho clothing industry. If both of
those figures are correct, it means a decrease of 25,000 in the number
of workers since the code was approved.
The CHAIRMAN. What was that statement, Mr. Curlee?
Mr. CURLEE. I say, if the statement by Dr. Lindsay Rogers that
there were 150,000 workers employed in the industry at the date of
the approval of the code is correct, and if Mr. Herwitz' statement
is correct that on February 1 there were 125,000 workers employed
in the industry, it means a decrease of 25,000 persons employed in
the industry since the code was adopted.
The CHAIRMAN. Mr. Richberg in furnishing to us the information
brought up to date in the men's clothing industry stated that in
March 1933 there were 111,700, that in December 1934 there were
116,000, and that in January 1935 there were 124,000, and that the
wages have increased from March 1933, $1,511,000, and in January
1935, $2,150,000.
Mr. CURLEE. Those are subject to so many variable factors,
Senator, that they must be accepted with caution. The point I was
making here is that if there were 150,000 at that tine, and the figures
submitted by Mr. Richberg are correct, that there are 124,000 in
anuary, that indicates a loss of 26,000.
As to the wages being increased, that is also subject to the question
of the number of hours worked. After alJ, the important thing is the
annual earnings, and I do not believe we have any figures in these
reports, on the annual earnings of employees. I believe so far as I
know they are all baged on hourly earnings."
,]r. Rogers further said: '''
Cei-tain possible groiouds Were suggested but on analysis all of them disappeared. There is no subdivision on a geographical basis. To be sure, the
Clothing Manufaeturer6 Association has Its main strength in the four great markets'of Chicago, New York, Rochester and Philadelphia, but its members are in
many other markets ;s well. The Industrial Recovery Association has its main
strength 'outside of the markets mentioned, but among Its members are to be
found manufacturers in Chicago, New York, Rochester, and Philadelphia.

comingg to the) organization of the clothing' code authority I
think you will be interested i Dr. .ogers' analysis of that 'an' hid
reasons. for conptitutipg a code auhori~y is he did.,
,fhe
agacAy z'ut be, absolutely neutral in respect
iira4v9
o'cleavarerd to:,n, must s*_,w poper regard for th,.,4
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that administration in the large cities, particularly in respect of the
manufacturer-contractor system presents problems different from
the problems of administration in other sections of the country
where manufacturing is direct and where labor may be less skilled.
Neither of the two groups between wbich, as has been paid, save for
the labor relations, only artificial diversions of interest exist, should
be in a position to dictate to the other group.
The code presented by the Industrial Recovery Association suggested an administrative and advisory agency which would consist of
five representatives from the Industrial Recovery Association and
five members from t. e Clothing Manufacturers Association, in addition to a representative appointed by the National Recovery Administration. The manifest purpose of this separate representation was to
protect the members of the Industrial Recovery Association in respect
of interest which they felt required protection. That was a legitimate
objective, but to reach such an objective through the methods proposed would have meant a division of responsibility with resulting
hesitation and inefficiency.
For the administration of a code, there must be an administrative
machinery in respect of which the responsibility is not divided. When
the codes were submitted to the Administrator, administration by a
trade association 'was contemplated. The device of the administration by a code authority had not yet evolved.
The code as recommended provides for a code authority but with
proper representation for divergent interests in the industry on a basis
to be discussed later in this report and which it is believed will quiet
the fears of the Industrial Recovery Association.
Now, I come Wothe discussion of the constitution of the code
authority:
As has been said above, a code submitted by a tri 'e association composed
largely of union manufacturers hut intended to apply to a whole industry must
give representation on its code authority to nonunion sections of the industry.
This problem has, it Is believed been successfully resolved by providing for a
code authority constituted as follows: The Clothing Manufacturers Association
appoints 10 members, 5 members of the code authority are to be selected by the
Clothing Mmmfaeturrs Association to represent manufacturers who are not
muem.bers of tht association that is, the manufacturers who are members of the
Industrial Recovery Associatlon.

That seems perfectly clear.
Ten members to bo appointed by the Clothing Manufacturers Association or
the U. S. A. Association, and five members, not members of that association, but
to be selected by the members of that association. These five representatives
will, It is believed, be more than the Industrial Recovery Association is entitled
to under the basis of the number of workers its members employ or Its annual
.
value of production.
Designation of theFe representatives by the Clothing Manufacturers Associa.
tion will, it Is anticipated put the responsibility on that asocl[.tion to give the
fairest part of representation to the part of the industry which iN not within its
membership.
,
.,
,,,.

And further: ,
It it provided that the 15 thus chosen may add two other members to the em.
ployers group. In this way Independent factors in the Industry can be given representation. Provision Is made for be appointment of five l >br representatives
by the Administror on the nomination of the Labor A(itVsory Board .

It is our contM4W
it t>L< 6d a44honty ;pqptitute~tca
0
bt,
truly representative of nn industry, Ten membe.sof thd U4 .A.
Association, and five persons not members of it to'be selected by that
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association, and two persons to be selected by the 15 so selected is the
code authority group.

I mentioned on Friday the way that had worked out.
The CHAIRMAN. Whom did they select as the five members of your
association? Were they representative people?
Mr. CURLEE. Will you pardon me just a moment, Senator? I
think I have a list of those.
The CAIRMAN, Were they representative men?
Mr. CURLEE. Of the five, I do not believe that five ever became
members of the association. Mr. Sol Heuman, of Rochester, N. Y.,
was a member of the code authority, but he had formerly been a
member of our association, but as the result of a strike against him in
Rochester he was organized under the Amalgamated Union and resigned from the association. I can say that Mr. Heumnan is a man of.
the highest type.
The CHAIRMAN. Ile was selected as one of the five?
Mr. CURLER,

le was selected as one of the five. Mr. George Henry,

of Cincinnati, was represented as one of the five.
Senator LA FOLLETTE. What company is he connected with?
Mr. CURLEE. The Sincheirner Co.
Senator LA FoLEATT. Are they' a member of your association?
Mr. CURLEa. They are a member of our association and Mr. Henry
is a manufacturer and a man of the highest type.

Sol Heuman, as

I 'sy, could not be called now, as much as I admire him personally,
representative of this association because he has resigned from the
association.
Senator CouZENs. Why did he resign?
Mr. CURLEE. I have not been informed,

Senator, because-I

presume because his shop was unionized under the Amalgamated as
a result of the strike.
* Senator LA FOLLETTE. Were there any others that either now or
were formerly connected with your association, put upon the code

authority besides the two that you have mentioned?
Mr. CURLEE. Let me refer to this list and see. Apparently those
were the only twoSenator LA FOLLETTE (interrupting). Were there any others that

were invited who declined to serve?
Mr. CURLEE. Yes, some other invitations were extended.
Senator LA FOLLETTE. Will you tell me to whom they were extended?
Mr. CURLEE. An invitation was extended to me, and as Mr. Hillman stated a few days ago, I have no personal knowledge, hut I am
informed that an invitation was extended to Mr. Schoneman and
that an invitation was extended to Mr. Greif.
Senator LA FOLLErTE. Would that have made five if they had all
accepted?
Mr. CURLEE. I do not know that the invitation was extended to
all. These were extended one at a time. I do not know that all of
them were invited.
The CHAIRMAN. Did they decline?
Mr. CURLER, They declined, yes, sir.
Senator CLARK. Was there any suggestion ever msde to your association to pick out five men to go on-the code authority?
Mr. CURMcE. No, sir.
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Senator LA FOLLErrE. Do I understand your point to be that you
objected to the persons who were invited to represent your association
as not being represented or qualified to serve?
Mr. CURLEE. Not at all, Senator. I said Mr. George Henry-I
described his qualifications. I say that I thought that Mr. Heuman
cannot now in the circumstances be considered as representing the
association.
Senator LA FOLLETTE. Take the other four that you mentioned.
Is it your criticism that they were not, representative of your association or qualified to represent it?
Mr. CURLEE . Apparently the other four are Elmer L. Ward, a
resident of NewYork City, if I am correctly informed-Senator LA FOLLETTE (interrupting). I'meant the other four that
you mentioned as having been invited to serve, as representative.
Mr. CURLEE. Oh, as having been invited? As 1 say, I do not know
that the four wereSenator LA FOLLETTE (interrupting). You said that you had heard
that they were invited. For the moment, let us assume that they
were. Is it your complaint that those gentlemen who were invited
were not representative of your association or qualified to represent it?
Mr. CURLEE. I made no such objection. I do want to make that
clear. I did say that according to my information they were invited
one at a time. So fair as I know they declined one at a tune. I do not
know that all of them were ever invited to become members at one
time. I am not informed about that,
Senator LA FOLLETTE. I am a little bit confused, because in one
instance I gathered the impression from your testimony that you
were critical because your association was not represented, and then I
naturally was prompted to ask the question as to whether or not you
thought the individuals who had been invited were not properly qualified, or for some other reason you objected.
Mr. CuRLEE. No; I think they are properly qualified.
Senator COUZENS. Why did you decline?
Mr. CURLEE. Why did I decline?
Senator CouzENs. Yes.

Mr. CURLEE. First, I knew that we would be an impotent minority
with a code set up as that. In the second place, I was in doubt about
it because I did not believe in the system that was proposed. That
goes back to the issues at the formation of the code. It was perfectly
apparent and was pointed out in the brief which I filed on Friday that
there was a code set up with some vague provisions which could not be
clearly interpreted and uniformly applied, and which depended upon a
code authority chancery court to settle equities, and that they would
have unlimited power. I did not believe in the system as a whole and
did not want to become a party to it, and that impression has been
confirmed by subsequent events.
The CHATRMAN. Did I understand your main objection is that you
thought that your organization ought to have equal representation
with the other organization in the administration of the code, and that
secondly that you thought that your organization ought to make their
own selection of your representatives?
Mr. CURLEE. Senator, we asked in the beginning for equal represen-

tation, but when the argument was raised about what proportions
there were, our proposal then was to select the members proportionate
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to volume by number of employees or some other equitable basis, but
particularly we objected to a system under which our members or

representatives should be selected by the other side.
Senator LA FOLLETTE. Assume, if we may, that your association

had been given the privilege of nominating five persons to serve on
this code authority and you had been included among them, would
you have accepted?
Mr. CURLEE. I do not think I would have accepted under any circumstances, Senator, because I did not believe in it. I did not want
to be responsible for the things that I believed were inevitable and
which since have happened.
Senator LA FOLLET'rTE. Then, as I understand it, you robjection does
not go so much to the way in which the code authority was constituted,
but goes to the code itself and the question whether there should have
been a code at all or not.
Mr. CURLEE. My objection goes to the method of selection and also
to serving as a minority on a code authority organized with the powers
and responsibilities thiat this one had.
Senator LA FOLLETTE. Assuming for the moment that is a correct
statement of fact, that your association does represent upon almost
any criteria you wanted to take of testing it, a minority, how would
you suggest under any code that a minority could be represented?
Mr. CURLEE. By minority of the members on the code.
Senator LA FOLLETTE. But I just, gathered from what you said a
moment ago that you objected because a minority would be a minority
and would be at the same time charged with responsibility.
Mr. CURLEE. Senator, my objection
was--you asked why I
declined. I declined because. I did not want to hold a minority post
on the code authority at the sufferance of the other association.
Senator LA FOLLETTE. But I am asking you now, and I thought
you said you would not have accepted under any form of selecting
the representatives of your association, on the ground that they woula
be a minority and therefore you did not want to accept responsibility
in the situation where you would be a minority, and I was trying to
find out from you as to any constructive suggestion you had as to how
an element in any industry-just for the moment getting away from
the clothing industry-could be represented if as a matter of fact they
represented a minority of the industry by whatever criteria you arrive
at that fact.
Mr. CURLEE. I believe that is a little involved, but I have two
objections to it. I mentioned one a moment ago, that I did not want
to be a minority holding office at the sufferance of the majority.
And I had another objection, that a code authority constituted as
this was, with the powers it ad, any minority would be an impotent
minority, and I did not want to be on the minority. That goes to
anymethod of selection.
ave I made myself clear? I lad two objections,
Senator LA FOLLETTE. You had two objections, but 1 am trying t9
find out which was the more important in your mind? ,
Mr. CURLEE. They were both important. The whole set-up
seemed to offer no hope for any constructive accomplishment.
Senator LA FOLLETTE. But as I understood you, even if you had
been selected by your own association, you as an individual would
have declined to serve. ,,:. -...., , , ;(, -
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Mr. CURLEE. I would have -,s an individual; yes. I will be frank
about it.
Senator LA FOLLETTE. If tha. was a representative attitude of the
other members of your association, it would have been pretty difficult
under any method of selecting representatives to have them represented on the code authority, would it not?
Mr. CURLEE. I cannot speak for the other members or what their
reasons were. I can see the difficulty in it, though.
SenatorCLARK. Colonel, if I understood you correctly, you had

two objections-one of them was to the majority selecting the
minority representatives. That would have been removed by ermitting the minority to select their own representatives instead of
having them selected by the adverse party. Is that correct?
Mr. CURLEE. That is correct.
SenatorCLARK. Your other objection had to do with the whole

constitution of the code authority, and that would not have been
removed no matter what method of selection had been pursued.
Mr. CURLEI. That is correct.
Senator LA FOLL.TTE. Under your statement, it would be pretty
difficult to get any representatives of a minority, it seems to me.
Senator CLARK. Not necessarily. Mr. Curlee said that would be
his present attitude, and it has been testified here before that the
minority as a minority was never given any opportunity to make a
selection.
Senator LA FOLLETTE. That is true; but assuming that Mr.
Curles's attitude is reflected by other members of his association, it
would be pretty difficult under those circumstances to find any basis
for selection to secure minority representation on the code.
Mr. CURLEE. Senator, i do not believe that would have been
insurmountable. Mr. George Henry took a different view and he
was invited and accepted. I feel sure that it might have been
possible.
The CHAIRMAN (interrupting). Would you have accepted if your
organization could have chosen 5 members and the other organization
could have chosen 5 members?
Mr. CURLEE. Senator, Mr. George Henry took a different viewpoint, but so far as I am concerned, I would not have wanted to serve.
The CIAIRMAN. You just did not want to be on the administration
of that code?
Mr. CURLEE. That is my own position.
The CHAIRMAN. Now, let us get to something else.
Senator BARKLEY. As I understand, there were 22 members of the
code authority altogether.
Mr. CURLEE. There were what?
Senator BARKLEY. Twenty-two members.
Mr. ChilLEE. It is either 21 or 22.
Senator BARKLEY. Assuming it is 22. Five of those twenty-two were
allotted to labor?
Mr. CURLEE. That is correct.
Senator BARKLEY. Leaving 17. Those 17 were divided, 10 for which
association?
Mr. CURLEE. The U. S. A. Association.
Senator BARKLEY. What does that stand for?
Mr. CURLER. The Clothing Manufacturers Association of the
United States of America.
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Senator BARKLEY. That gave their selection 10. Then that left
seven. Were the other seven allocated to the other groups aside
from the U. S. A.?
Mr. CURLER. No. The plan was for 10 to be members of the
U. S. A. Association; 5 to be members of the Industrial Recovery
Association but to be selected by the U. S. A. Association; and then 2
to be selected by the 15 so selected.
Senator BARKLEY. Did you know of your own knowledge whether
anybody in your association, your group, participated in the selection
of the five allocated to it?
Mr. CURLER. There were never five selected from the association.
Senator BARKLEY. There were five selected, including those who
declined, as I understood. Some 3 or 4 declined to serve, including
yourself?
Mr. CURLEE. That is my information.
Senator BARKLEY. How many actually from your group did accept
and serve?
Mr. CURLEE. George Henry and Sol Heuman were the only two so
far as I know who accepted.
Senator BARKLEY. Have you furnished the committee a list of all
those who were selected and declined, in addition to yourself?
Mr. CURLEE. I have not furnished any such list.

Senator

BARKLEY.

Can you do that?

Mr. CURLEE. I have no way of knowing that, Senator. He asked
me if Mr. Schoneman and Mr. Greiff had been specially invited to join.
I told them I did not know, but my information was that they had
been, but as to any others that were invited, I do not know.
Senator BARKLEY. It may not be important, but could you obtain
that information? You are the attorney for the association.
The CHAIRMAN. If you can insert it in the record, will you do so?
Senator CLARK. Would it not be easier to obtain that from the Code
Authority? They ought to know whom they invited.
Senator BARKLEY. Wherever it is obtained, I think it can go in the

record.

Mr. CURLEE. Well, this can go in the record. I am informed that
Mr. Greif and Mr. Schoneman at different times were invited to
become members of the Clothing Code Authority.
The CHAIRMAN. All right, Mr. Curlee. Proceed.
Mr. CURLEE. I want to discuss if I may
The CHAIRMAN (interrupting). i would like to have, if Mr. Vincent
is here, Mr. Henderson, to have furnished to us the names of those
that have been invited.
Mr. IHENDERSON. That will be furnished.
Mr. CURLEE. I would like to discuss now something of the methods
and machinery of the code authority. If any of you have the patience
to read this book which endeavors to show what section 2 (b) means,
you will know the vast latitude in the matter of application and
interpretation.
Senator LA FOLLETTE. Mr. Curlee, is that 2 (b) or 2 (d)?
Mr. CURLEE. That is a little confusing. Article 2 (b) as in "berry"
fixes the wages in the higher paid brackets. That is the wage provision. Unfortunately, article 2 (d) as in "dust" is the one which provides that a committee shall be constituted by the code authority to
see to the application of the foregoing provisions.
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Senator LA FOLLETTE. I would just like to say to the stenographer
that I hope that those two letters "b" and "d" will be separate in
the record, because I find it is pretty confusing.
Mr. CURLEE. I think it will be very difficult to do it, because there
is a lot of confusion from time to time in the typing, But I believe
the context if you understand will make it clear that one is a provision of substantive law and tle other constitutes a committee, and
judgingfrom
the context I do not believe it will be difficult to distincuish it.
Senator COSTIGAN. Colonel Curlee, before you proceed with a new
branch of your testimony, may I ask you to return to the advertisement which you uoted the other day from the New York Times,
signed by several hundred employers in the smaller activities of the
industry at different places over the country? You recall the advertisement, do you not?
Mr. CURLEE. Yes, sir.
Senator COSTIGAN. Was it your int-)ntion to leave with the committee the impression that the contractors represented in that advertisement, have been paying lower wages than are paid in what you
term the "hinterland ','where your own activities are centered?
Mr. CURLEE. That information, Senator, is all in the possession of
the code authority. I can only conjecture, hut I will give it as my
answer that in some instances in the hinteiarnd they pay higher wages
than are paid by those contractors, and in other instances they pay
lower wages. The wages are-those vtry everywhere. I do not
mean to lay down any rule at all.
Senator COSTIGAN. Have you seen the latest figures furnished by
the deputy administrator as to average hourly wages for the men's
,clothing industry?
Mr. CURLEE. Are those the figures submitted at the February 1
hearing? If they are, I have seen them.
Senator COSTIGAN. I am not certain about that, but I have some
figures here, the date of which I have not before me indicating that
the average hourly wage for the industry ts a whole is 66.2 cents,
that for the 50 largest contractors, it is 67.4 cents; for the New York
contractors, 74.8 cents; and for the Philadelphia contractors, 70.9
cents. Do you know whether those reported figures are accurate or
inaccurate?
Mr. CURLEE. I have never seen those figures, Senator. I do not
know the source and I could not say anything about them. What
they purport to be. Do they purport to be figures published by the
code authority?

The CHAIRMAN. By the deputy administrator. They are supposed
to cover the contractors in those areas which are not represented to
.any substantial extent by the group with which you are affiliated.
Senator KINo. Senator, do they state the weekly wage? The
weekly envelop or just the hours?
Senator COSTIGAN. That fact is not stated in the material I have
before me.
Mr. CURLEE. And the annual wage is even more important.
Senator COSTIcAN. Confining ourselves to this hourly wage, are
you able to testify whether these further figures which I have before
me are correct? That the Wolf Bros. firm average an hourly wage of
43.3 cents; Finklestein, 44.2 cents; and Reiner-if thit is the correctt
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way to pronounce it-65.1. The last three firms, I understand
are members of the g-Toup with which you are affiliated.
Mr. CURLIEE.

I believe they are.

As to those figures I have no information at all.
Each one of them is a battle ground for an extended trial. I have
been informed that the Wolf Bros. shop was a new shop, I mean an
entirely new factory just recently opened up, and that their wages
were qf course relatively low, having all beginners. As to that, I will
say I have no knowledge. I have been told that, but I do not know.
Senator LA FOLLETTE. Where is the plant located, Mr. Curlee?
Mr. CURLEE. In Troy, N. Y. But I will say only this, if I am

asked about any particular figures, I will say that every one of the
situations furnishes a separate battle ground itself, and hotly conI do know that these issues as have many
tested battle ground,
other, have been pending before the code authority for some time.
Senator COSTIGAN',. When you say "battleground"

what have you

in mind? - Twit the facts are not as reported or that the wages paid
oight to be reduced or increased?

fr. CURL:. There are many of those issues raised. Sometimes
they are issues of fact. In other cases they are issues of this most
obnoxious feature of it called "equities." -This 2 (d) committee is
given the power-r either, it is not, given the power by the code but it
Yas
assumed (lie power to adjust equities. All the code says about
that is "The Men's Clothing Code Authority may appoint a committoeto supervise the execution of the foregoing'provisions." That
is a the power given them in the code. We have certain provisions.
And in another section we h ive a committee appointed to superof the provisions.
tise
thexecution
Now comes out an interpretation which interprets article 2 (b) and
tells what it means, afnd'I will have to go into that further--the matter
of this flood of legislation, under the guise of interpretations-but
tliig particularly interpretation explains what it means, and that says
thtt if the strict application Of this interpretation shall prove inequitable in any case, the complaining party may take it up with the
it is taken up, but
theirit powers
2 (d) commniittee.'
merely
stating tbmmtNodefining
they m'ay take
up withaftet
them:
SThe committee has assumed the powers of a court of chancery and
adjusts equities. There is no body of principles on those equities,
ansi there is only one that has been standardized, as I said a while
ago, and that is the matter of production costs. I would not say
that was made uniformly applicable as I said a while ago, but that
is one of the recognized equities. The other equities are still vague
and uncertain.
Senator COSTIOAN. Is equity itself not a principle?
Mr. CURLBE. I' believe, Senator, as one who was once a law

student, that courts of chancery have evolved a system of equity
jurisprudence year by year and century by century, and that the courts
recognize themselves as bound by certain equitable rules, principles
and maxims which are an evolutionary growth, but here is a new court
of chance composed of laymen projected into a vacuum, and they
work out their own equities, in other words, they are not trammelled
by any limitations so far as their self-delegated powers are concerned.
As I say, the code has not delegated any such powers, but they have
been delegated by their interpretations.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

433

Senator COSTIGAN. Just what other questions are there? An
implication has been left here that the weekly wages and the annual
wages are substantially higher in cases where a lower hourly wage is

being paid by you and your associates. Do you confirm that as a
fact throughout the men's clothing industry?
Mr. CURLEE. Oh, no, Senator. I meant to lay down no such
uniform rule as that. I did say that in certain cases where a comparatively low wage was paid, through comparative continuity of
production that there would be a hi her annual earning than in
another shop where a comparatively high wage was paid and comparatively intermittent production.
Senator COSTIGAN. In other words, you are dealing with theoretical
conditions?
Mr. CURLEE. I would not call it theoretical because I would say as
a general principle-I would assert my belief that in the hinterland
hourly wages
than they
the annual wages are higher relatively intoauthority,
will
of course,
are in the congested markets. The code
demonstrate that. I dislike to guess about those things. I assert
my belief, but the facts arc all in the possession of the code authority
and we have never been able to get them.
Senator LA FOLLFurE. I understood you to say earlier, Colonel,
that the annual wages in the Curlee Clothing Co. had increased since
the codes went into effect.
Mr. CURLEE. That is correct.
Senator COSTIGAN. You also stated that you iave no objection so
far as yotr association is concerned, to a minimum of 75 cents an
hour provided such a midmumw is uniform throughout the industry,
Mr. CURLEE. Exactly correct, Senator. If we can be relieved of
all of these vague and nebulous provisions in the higher brackets
which are not capable of uniform application, we will accept any
wage that any element of the industry will impose. That has been
the platform of our association from the formative days of the code
in Washington.
Senator-BARKLEY. Have you testified or can you testify as to the
percentage of increase in wages for the workers of the group which
you represent since the adoption of the codes?
Mr. CURLEE. I have no figures on that.
Senator BARKLEY. There has been an increase?
Mr. CURLEE. Oh, yes.
Senator KING. How do the wages, say in 1932 or 1933 and 1934,
compare with the wages in 1927, 1928, and 1929?
Mr. CURLEE. There was an increase, if I may break that down and
get what you mean. The wages in 1932 were relatively low. They
had reached a low point, I believe. There was a revival of business
in 1933, and then the codes came along, and this revival of business
and the codes both brought about an increase in wages then.
As to how wages in 1933 after the increase would compare with
those during the high production years, I have no figures on it Senator.
The CHAIRMAN. Mr. Curlee, how much longer do you think you
will take before you finish?
Mr. CURLEE. Mr. Chairman, there are a number of things I had
to discuss which I would like to take up seriatim. There are many
things that I have not yet had an opportunity to discuss.
119782---PT 3--6
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The CHAIRMAN. How much longer would it take you provided we

do not interrupt you too much?
Mr. CURLEE. I think it would take, if I am not interrupted too
much, I could close-if I am not interrupted at all I could close in an
hour.
The CHAIRMAN. I hope we can finish with you tomorrow. We
will now recess until tomorrow morning at 10 o'clock.
(Whereupon at 12:05 p. In., the hearing is recessed until Tuesday,
Mar. 26, 1935, at 10 a. m.)

(Report of Dr. Willford I. King presented by Mr. Curlee in connection with his testimony is here presented, in full, as follows:)
BEFORE THE NATIONAL INDtSTRIAL RECOVERY BOARD IN THE MATTER OF
CERTAIN PROPOSED AMENDMENTS TO THE CODE OF FAIR COMPETITION FOR
THE MEN'S CLOTHING INDUSTRY

(Statistical analysis by Dr. Wlllford I. King)
INTRODUCTION

At the recent hearing on certain proposed amendments to the Men's Clothing
Code, the Clothing Code Authority presented a mass of what was called "representative data", designed to support its cause.
The statistics, carefully selected by the Clothing Code Authority to suit its
purposes, are not "representative" snd even if they were, do not remotely tend
to prove their contentions.
The Clothing Code Authority has available periodical reports from each manilfacturer in the industry showing, week by week, the number of employees, the
Oursj
0u the wae payments, and the garments cut, for the full calendaryear
1934
6With
allof'th nmaterial available, the code authority presented fragof
mentary statistics of selected manufacturers for selected fractions of the year.
unable
on inquiry to learn their process of selection or why they
We have been
considered these data "representative." We importuned them and tile Admilistrator from the beginning to make available to us consolidated and classified
figures including all manufacturers and covering the whole year. This was
steadfastly refused us and has never been made available.
The Clothing Code Authority's whole case ispredicated upon these carefully
selected "representative" figures, and upon abundant evidence that the amendment is favored by Chicago, Rochester New York, and Philadelphia. Nothing
eldi whatsoever was .addueed in supporti of. their cause. If such a case were presented In any court and supported by such evidence, there would immediately be a
directed verdict for want of proof.
Dr. King Is professor of economics in the school of commerce, New York
University, president of the American Statistical Association, and a member of
the Advisory Committee on the Census. He is the author of the following
works: Elements of Statistical Method, 1911; the Wealth and Income of the
People of the United States, 1915 Employment Hours and Earnings in Prosperity and Depression, 1932; the National Income and Its Purchasing Power,
1930; Index Number Elucidated, 1930.
Dr. King is a personage who would not lend himself to a partisan advocacy.
He was selected by us as the man best qualified, in our opinion, to make a judicial
analysis of these statistics.
He is not responsible for this prefatory comment, but is responsible only for
the contents of the following paper.
INDUSTRIAL RECOVERY ASSOCIATION OF CLOTHING MANUFACTURERS,

ANALYSIS BY WVILLFORD 1. KING, PROFESSOR OF ECONOMICS IN THE SCHOOL
OF COMMERCE OF NEW YORK UNIVERSITY, OF THE STATISTICAL EVIDENCE
PRESENTED BY THE CODE AUTHORITY OF THE MEN's CLOTHING INDUSTRY IN
SUPPORT OF THE PROPOSED AMENDMENTS TO THE EXISTING CODE
On February 1,1935, at the hearing before the Deputy Administrator, M. D.
Vincent of the apparel section of the N. R. A. in Washington, D. C., the Men's
Clothing Code Authority preseIted a large number of tables and charts which,
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when taken in combination, are presumably intended to justify the proposed
amendments to article 11 of the existing code. In certain of these tables the 10
leading centers of clothing manufacture namely, Baltimore, Boston, Buffalo,
Chicago, Cincinnati, Cleveland, Philadelphia, Rochester, St. Louis, and New
York, are set apart for special study. From evidence extraneous to the tables and
charts just mentioned it appears that the clothing manufacturers favoring the
adoption of the amendments have their headquarters mainly in 8 of these 10
cities and are largely concentrated in the 4 cities, New York, Chicago Philadelphia
and Rochester. The manufacturers in 2 of the 10 cities, namely, t, Louis and
Cincinnati, are generally opposed to the adoption of the proposed amendments,
and in 2 of the cities, namely, Baltimore and Cleveland, there is much opposition
to the proposed amendments.
The data presented by the Code Authority are apparently intended to establish
the following points:
1. That the 10 cities just mentioned include within their borders the vast majority of all persons employed in the men's clothing industry, that those employed in
the 10 cities produce the bulk of the men's clothing turned out in the United States,
that wage rates paid in these 10 cities and earnings in these 10 cities are at levels
much higher than those prevailing in the smaller cities, and that, therefore, the
interests of the employers and workers in smaller centers are entitled to but minor
consideration.
2. That the proposed amendments will affect the wages of but a small fraction
of the employees engaged in the men's clothing industry.
3. That workers whose wages would be affected by the proposed amendments
are, for the most part, employed by a "selfish few" concerns engaged in "exploiting" labor and In competing " unfairly" with enterprises operating on a legitimate
basis.
4. That the workers employed In plants in which average hourly wages are low
have relatively low annual earnings, and that they would be benefited by the proposed code amendments Increasing minimum wage rates in the more skilled occuI
•
patlons.
The case which the Code Authority makes for the adoption of the proposed
amendments appears to rest solely upon these four contentions. The question
now to be considered is whether or not the evidence submitted proves these contentions to be correct. If not, there appears to be no reason for adopting the
amendments. ft behooves us, therefore, to examine carefully the evidence concerning each of the four points. These points will now be considered seriatim.
POINT 1

In a "Statement Submitted in Support of the Amendment to the Men's
Clothing Code Proposed by the Manaement Members of the Code Authority"
(for convenience, this document will hereafter be referred to merely as the Code
Authority Statement of the C. A. Statement), dated January 29, 1935, the assertion is made on page 12 that 82.91 percent of all suits wholly or partly of wool
produced in the United States were cut by manufacturers ,ocated in the nine
principal cities--namely, New York, Chicago, Philadelphia, Rochester, Cincinnati, qleveland. Boston Baltimore, and St. Louis- that 86 percent of all labels
were sold in those nine cities; and that approximately 70 percent of all man-hours
worked by men's clothing workers in the United States were performed in 10
cities comprised of the 9 just listed and Buffalo.
On their face, these figures seem to justify the inference that but a small fraction
of the total production of men's clothing takes place outside of the 9 or 10 leading
centers of manufacture. Is this inference correct?
Before assuming that it is, let us, however, note the following points:
(a) The fact th0 82.91 percent of suits are cut in these centers does not prove
that 82.91 percent of the work on the suits is done in these same centers. It is,
indeed, reported that a considerable proportion of all suits cut in the large cities
are sent out to smaller towns for completion. Information on the extent to which
this practice prevails has not been made available.
(b) T'he fact that 86 percent of all labels are sold in the nine largest centers
does not prove that 86 percent of the manufacturing is done in these cities, for
many concerns having factories in smaller cities maintain executive offices In the
large cities, and hence buy labels there. The tables submitted fall to throw light
on the extent of this practice.
(c) The fact that, mn1934, from July to November, inclusive, 69.17 percent of
total man-hours worked were recorded as being performed In the 10 largest
centers of manufacture seems to prove that neither the proportion of suits cut
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nor the proportion of labels sold tells much about the proportion of manu-

facture taking place in the various localities. Apparently, plants operating outside of the 10 largest centers of manufacture furnish nearly three-tenths of the
total volume of employment in the industry. Furthermore, by no means all of
the men's clothing manufacturers in the 10 largest centers favor the proposed
amendments to the code. In two of the cities, Cincinnati and St. Louis, op position to the proposed amendments is, in fact, practically unanimous. It is only in
the four cities, New York, Chicago, Philadelphia, and Rochester, that the
sentiment of manufacturers of clothing is fairly well united in support of the
code., According to table 37, but 48.65 percent of all man-hours worked were
performed in those four cities. It appears, therefore, that those opposing the
amendments do not represent merely an insignificant fraction of the industry,
but constitute a goodly proportion of those engaged therein.
Now let us consider the contention that average wage rates are much higher
in the 10 largest cities than In most of the smaller cities. Table 1 certainly
indicates that average hourly earnings are higher in the 10 leading centers than
they are in the smaller cities. In the men's clothing industry, however, rates are
by the piece, not by the hour. Are piece rates for the same type of work higher
in the large centers than elsewhere? The tables submitted give no evidence
whatever concerning this point.
Since, in some of the large centers, many garments are cut and sent to the
smaller towns for completion, the averages for the large cities contain an undue
proportion of wages of cutters-the class of employees having the highest pay.
To what extent the averages are affected by this fact, the figures in the tables
presented do not show. It is, however, interesting to observe that, according
to table 7, a considerable number of the 50 largest manufacturers of pants report
"No inside pants sihups.
Apparently these manufacturers do cutting only.
Furthermore, the Codo Autiiority has furnished no evidence concerning the
comparative annual earning of workers in the large centers as compared to those
in the smaller towns, These annual earnings cannot be computed without information as to how many weeks the average worker was employed during the year.
Such figures have not been cited.
It is a well-known fact that living costs are lower in small towns than in large
cities. The result Is thtt the metropolitan worker ma,- receive higher annual
money earnings titan tho worker in time sniuller city and yet not he nble to live
more comfortably. The data presented by the Code Authority throw no light
on comparative living costs in different localities.
In general, then, she evidence furnished by the Code Authority does not prove
either that producers in the smaller towns have a competitive advantage because
of lower wage costs or that the workers in the large towns can live more comfortably or even have higher money earnings than the workers In the smaller
places.
POINT 2

Since the data now available show nothing whatever about the respective
numbers of persons employed in the various occupations in the men's clothing
industry, and since no information is given concerning the present distribution
of earnings applying to workers In each occupation, it Is manifestly Impossible
to calculate the proportion of workers whose wages would be affected were the
proposed amendments to the codo adopted. We are, however, 'informed that,
in 1934, the following percentages of all employees were receiving wages below
50 cents per hour:
Coat and vest shops
Fifty largest manufacturers, 54.7 percent (table 4).
Manufacturers employing 70 to 165 workers, 67.4 percent (table 5).
Fifty largest contractors, 70 percent (table 0).
Pants shops
Fifty largest manufacturers, 53.8 percent (table 7).
Manufacturers employing 70 to 165 workers, 89.2 percent (table 8).
It will be observed that the establishments having the fewer employees appear
to have the larger proportion of workers receiving less than 50 cents an hour.
We do not have reports for plants employing fewer than 70 workers. Such plants
might show that the percentage of workers in time less-than-O-cent class was larger
than in any of the reporting classes.
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All in all, It seems probable that something like two-thirds of all employees
are receiving less than 50 cents per hour and hence might be affected by the proposed amendment raising minimum rates for pressers, hand sewers and all machine
operators from 40 cents to 50 center per hour. What fraction of these two-thirds
are engaged in these operations is not reported. Table 21 indicates however.
that, under the amended codes, the 40-cent minimum would be applicable to about
one-third of the employees in the coat and vest shops. Perhaps something like the
same percentage applies in the pants shops. Since roughly two-thirds of all employees are now at the minimum, while, under the amended code, only one-third
would be at the minimum, it appears probable that the proposed 50-cent rate for
dressers, hand sewers, and machine operators would raise the pay of something
like one-third of all workers by amounts up to 10 cents per hour, and the pay of
an uncertain number of employees by amounts up to 25 cents per hour.
To estimate from the data at hand the proportion of employees who would
have their pay increased by the establishment of the new 65-cent minimum provided for in the new codes Is impracticable. Table 21 indicates, however, that It
would necessarilv be leu than one-seventh of all wvorksr.;. Thu increase would
probably not apply to more than 6 or 8 percent of the workers, but the increase
of this group might rn to 25 cents per hour, or even more.
Although the evidence at hand is entirely too meager to make possible estimates
having any close approach to precision, the figures certainly do not bear out the
contention that the proposed amendment to the code would be inconsequential
because it would apply to so few workers.
POINT 3

Since the tables and charts at hand do not identify classes of employees according to occupations, the data available do not enable one to determine what
proportion of employers would be compelled by the proposed amendments to the
code to pay higher wage rates to some of their employees. However, such evidence as there is gives a vague general impression that least of the employers in
the industry would be affected more or less.
The conclhsion that the employers who are paying the lower hourly wage rates
are "exploiting" labor is based upon one of two assumptions.
(a) It may he assumed that all employees are equally efficient.
(b) It may be assumed that the average efficiency of all employees iii any given
factor is equal to the average efficiency of employees in any other factory.
Both of these assumptions are equally indefensible.
The truth is, of course, that employees following the same trade in the lame
factory differ widely in skill and productivity. Furthermore, some factories
operate mainly with the more highly skilled em loyees in all occupations; others
employ mostly leis skilled employees. The existonceof such broad differences in
the class of persons hired is indicated by the data entered In tables 22 to 29,
inclusive. These tables show wide differences in the hourly wages paid by various
employers in the same city. It is unreasonable to suppose that such differences
could be maintained in a highly competitive market were it not for the fact that
the different employers operate with different grades of labor. One employer
may be turning out low-grade garments and hence does not require the most
highly skilled labor, He may pay less per piece than does the producer of highergrade garments. However, the workers on low-grade goods may turn out nany
more pieces per hour.
On a given grade of work,'less skilled labor turns out comparatively little work
per hour, hence It is likely to cost as much per piece to operate with cheap unskilled labor as with dear, highly skilled labor. Clearly, the amount paid per
houi tc ait employee tells nothing about the rate paid per unit of work done. The
probabilities are that the higher rates per hour paid in the larger cities indicate
that workers in those cities turn out more pieces per hour than do the workers in
the smaller cities.
To prove that the employer who pays low rates per hour is "exploiting" labor,
it is certainly essential to show:
(a) That, for a given grade of work, he is paying materially less per piece than
tile rate per piece prevailhg in the Industry for similar work.'
(b) That tese lower piece rates enable him to secure abnormally large profit
margins.
As a matter of fact, the tables and charts presented furnish not one iota of
information concerning comparative piece rates. Neither do they give any
inkling as to other costs, and these other costs, of course, differ materially in
different localities and in different plants. Without information regarding these
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two factors, it is obviously impossible to draw any conclusions as to whether or not
certain firms are securing unduly large profit margins.
If employers in the factories having the lowest average hourly earnings pay the
customary piece rates, they are certainly not competing "unfairly", nor do they
have an advantage over their competitors. Neither does the existence of lower
hourly earnings enable them to reduce costs and make unduly large profits. Not
a shred of evidence has been found to support the assertion made on page 10 of the
Code Authority Statement-nameIy "that establishments paying low wages
have low total direct labor costs." The data presented throw no light upon the
facts required to establish the conclusion just quoted.
POINT 4

Table 30 purports to prove that employment is as steady in establishments
having high average rates per hour as in those where the average rates per hour
are low. What it really shows is the average time worked per week by employees actually on the pay roll. Thus an employee might be recorded as working an average of 23 hours weekly who worked only 2 weeks In the year and who
was idle 50 weeks. No i-nformation whatever is given about the number of weeks
of employment obtained by the average employee. Without this information
there is no possible way of estimating the average annual earnings of employees.
It follows that the figures appearing in the last column of table 30, and entitled
"'Estimated Ann tal Earnings," are purely hypothetical and may be far from the
truth.
The information furnished by the code authority tells us the distribution of
earnings per hour. Workers, are, however, interested not in higher hourly
earnings-they need higher annual earnings. The available figures throw no
light on the question of where employees have the highest annual earnings.
The code authority, in advocating hi~hcr money wage rates in specific occupations assumes that the workers now receiving the lower wage rates will, after the
adoption bf the amendments, be paid at higher rates. This assumption is purely
gratuitous. No evidence is presented to show what happened to tie wage
workers, who, before the code went into effect, were earning materially less than
40 cents per hour.
Certain individual employers state that, when the 40-cent mininimum was
adopted, they were compelled to dismiss all employees who, at the old piece rates,
could not earn the minimum per hour called for by the code. Were these employers exceptional or typical? The tables and charts furnished by the code
authority do not help us to answer this question. No figures are given to show
fot workers attached to the men's clothing industry the extent of unemployment
developing after the adoption of the 40-cent minimum as compared to what existed before. Without theSe facts, there is no logical basis for assuming that
those now earning less than the new minimums which it is proposed to establish
will still be able to secure employment if the new minimunis set by the proposed
amendment are put into effect.
The general conclusion to be arrived at after analyzing the tables and charts
presented by the code authority is that the data contained therein do not include
any evidence justifying the adoption of the new scale of minimum wage rates set
forth in the proposed amendment to article II of the Code of Fair Competition
for Men's Clothing Industry.
WiLLFOfD 1. KING.
FESRUARY 15, 1935.

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
TUESDAY, MARCH 26, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

W'ashington, D. C.
The committee met, pursuant to adjournment, at 10 a. in., in the
Finance Committee room, Senate Office Building, Senator Pat
Harrison (chairman), presiding.
Present: Senators Harrison (chairman), King, George, Barkley,
Costigan, Clark, Gerry, and La Follette.
The CHAIRMAN. The committee will come to order.
Mr. Curlee will you please proceed where you left off?
STATEMENT OF FRANCIS M. CURLEE- -Resumed
Mr. CUILEE. Mr. Chairman, I am perfectly willing to answer any
questions that any member of the committee 'ilesires to ask, but now
or at some other time I would like toThe CHAIRMAN (interrupting). I would prefer that you proceed
with your statement, because we must move along.
Mr. CURLEE. I would first like to have permission to put into the
record the address from which I quoted on a preceding day of Jos-ph
Schlossberg, entitled "The Rise of the Clothing Workers." I
quoted from that on a preceding day. May that be introduced into
the record?

The CHAIRMAN. Yes; it may be.
(The address will be found in appendix, after the close of the day's
session.)
Mr. CURLEE. I would also like to offer the budget proposed by the
Code Authority of the Men's Clothing Industry calling for $221,000
for 6 months, or at the rate of $442,000 per year.
Senator KING. Who is that submitted by?
Mr. CURLEE. This was submitted by Mr. M. D. Vincent, the
deputy adninistrator.
The CHAIRMAN. That may go into the record.
(The budget referred to is as follows:)
NATIONAL REcoVERY ADMINISTRATION,

January 23,1935.
IRegstryNo. 21d/i6--Approved Code No. is--Notice
or opportunity to be heard-Admninlstratlve Order
No. 1"-4]
MEN'S CLOTHING INDUSTRY (CODE AUTHORITY BUDGET AND BASIS OF CONTRIBUTION)

The Code Authority for the Men's Clothing Industry has made application to
the National Industrial Recovery Board for approval of its budget or, and of
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the basis of contribution by member of the industry, to the expense of adminis-tering the code for the period from January 111935, to June 30, 1935.
The total amount of said budget for the said period Is $221,000. The basis of
contribution is as follows:
Labels sold at the rate of $3 per thousand to be used on the following garments:
Rugby suits, sizes from 4 to 10; Eton suits, sizes from 4 to 10; reefers, sizes from
3 to 10iovercoats, sizes from 3 to 10; knickers, sizes from 6 to 16; boys' long pants
suits, sizes from 10 to 16; topcoats and overcoats, sizes from 11 to 16;mackinaws,
sizes from 6 to 16.
Labels sold at the rate of $5 per thousand to be used on all other garm'ents cousing under the Code of Fair Competition for the Men's Clothing Industry.
Said budget is as set forth on the reverse side hereof, marked "Schebile A",
and hereby made a part hereof. Additional copies of said budget are available
upon request at the office of the National Recovery Administration, room 3320,
Department of Commerce Building, Washington, D. C.
Notice is hereby given that any criticisms of, objections to, or suggestions
,concerning said budget and said basis of contribution must be submitted to
Deputy Administrator M. D. Vincent, room 4067, Department of Commerce
Building, Washington, D. C., prior to Tuesday, February 12, 1935, and that the
National Industrial Recovery Board may approve said budget and basis of
contribution in their present form and/or in such form, substance, wording,
and/or scope as they may be revised on the basis of criticisms, objections, or
suggestions submitted and supporting facts received pursuant to this notice, or
other considerations properly before the National Industrial Recovery Board.
Any person submitting any such criticism, objection, or suggestion must state
his name, the persons or groups whom he represents, and the facts supporting
his objection, criticism, or suggestion. Al matter submitted will be given due
consideration and the National Industrial Recovery Board will act after consulting with such of its advisers as it may deem appropriate.
NATIONAL INDUSTRIAL RECOvERY BOARD,
By W. A. HARRIMAN, Administrative Officer.
M. D. VINCENT,
Deputy Administrator.
(N. B.-To code authorities and trade and industrial associations and agencies:
The above contains notice of possible action in which your members or other
parties known to you may be vitally interested. You are urged to exercise every
reasonable effort to cause th, subject matter to be called to their attention.)
SCHEDULE A.-Men's clothing industry budget
EXPENDITURES

Salaries:
Chief executive officer -------------------------------------Other executives -------------------------------------------Legal counsel ----------------------------------------------Clerical employees ----------------------------------------Other employees-investigators -------------------------------Total, salaries -------------------------------------------

$12, 500
0, 600
5, 000
55, 248
42, 264
122, 612

Office expenses:
Rent, light, and water -------------------------.------------Telephone and telegraph ------------------------------------Stationery, supplies, and printing --------------------------Postage -------------------------------------Expressage -------------------------------------- -

8,175
- 2, 400
2, 400
2,100
-......
4,200

Total, office expense ---------------------------------------

19, 275

General expense.
Traveling expenses:
Members of code authority--- -----------------..
.-..
Employees----------------------. .
-:-

Lal

------------------------

--------

Accountants' fees ------------ -- ...
Insurance -----------------------------------------------

147,
4500
- 17,400

1, 00
540
480
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SCHEDULE, A.-Men'a nothing industry budge-Continued
'XPENDTUHps-continued

General expense---Continued,
Codes-Label Council:
Consumer and retail enforcement ------------------------Bureau of Census and Labor Statistics ---------------- _--Totgl, general expense -------------------------------Contingencies -------------------------------------------------Actual cost of N. R. A. labels--.- , ------------- _--------.
Gross budget -------------------------------------------

$3, 600
3, 000
31,320
6, 79a
41,000

221,000

Senator KING. What business has the deputy administrator to submit the budget? I am asidng for information.
Mr. CURLE:E. The introduction to this is "Men's Clothing Industry Code Authority budget and basis of contribution." And it
states:
"The code authority for the men's clothing industry has made
%pplication to the National Industrial Recovery Board for approval
of its budget" et cetera. I am in error on that. It states "Notice
is hereby given" and the notice is signed by Mr. Vincent.
The CHAIRMAN. It is in the record.
Mr. CURLEE. This appears to have been submitted by the code
authority.
Senator KING. Who prepared that budget, if you know?
Mr'. CURLEE. I do not know.
Senator KING. Who is the head of what might be called the
"code authority"?
Mr. CURLE.. Mark W. Cresap of Chicago is the president or chairman of the code authority.
Senator KING. What is his salary?
Mr. CURLEE. Ile draws no salary. The executive director was
until recently Mr. George W. Bell. His salary is stated at $25,000
per year.
Senator KING. Is that out of the budget?
Mr. CURLEr. That is one item in the budget; yes.
Senator KING. Who fixes his salary?
Mr. CURLEE. I presume it is fixed by the code authority. Mr.
Bell, though, has recently resigned, and Mr. Morris Greenberg has
succeeded him within the last few weeks. I do nou know what Mr.
Greenberg's salary is.
Senator gING. How many salaried officials are there? The budget
would show, would it not?
Mr. CURLER. This budget is not broken down.

It. is divided into

"Chief executive officer' , "Other executives", "Legal counsel",
"Other eniployees-Investigators." The
"Clerical ' employeess,
total salaries for those are $122,612 for 6 months or $245,000. That
is per year. Then there are office expense, broken down into "Rent
and light 'and water", "Telephone and telegraph", "Statidnery,
supplies, 'and printing", "Postage", and ' ixprcssage", which
aggregates $19,275.
Then there is the .general expense
Senator KING' (interrqpting). It is in the budget, is it not?
Mr. CURLEE. Y '.

e b
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Senator KING. You need not pursue it further.
The CHAIRMAN. That has gone into the record.
Mr. CURLEE. The evidence already in shows that members of the
industry are required to furnish periodical data. I would like to
introduce into the record a form of production report that is provided by the clothing code authority for the members to report on.
The CHAIRMAN. Very well.
(The same will be found, in appendix, after the close of the day's
session.)
Mr. CURLEE. I would like also to offer the forms for pay-roll
reports.
Senator KING. What is the pertinency of that, Mr. Curlee?
Mr. CURLEE. There has been evidence, Senator, that members of
the industry
are required to make periodical reports of production,
"Wae , iiiber
~fei'pkoyees, man-hours, 'and so forth, and I Waited
to show the scope of those reports. These pay-roll reports are in
three sheets.
The CHAIRMAN. Very well.
(The same will be found, in appendix, after the close of the day's
session.)
Mr. CURLEE. I would also like to offer the accompanying form letter
sent out with those blanks.
The CHAIRMAN. Very well.
(The same will be found, in appendix, after the close of the day's
session,)
Mr. CURLEE. And also the frank envelop provided for the return
of the reports.
The CHAIRMAN. VerV well.
(The same will be found, in appendix, after the close of the day's
session.)
Senator KING. Where does the envelop indicate that the report
must be returned to?
Mr. CURLEE. This envelop is addressed to the Commissioner of
Labor Statistics, Department of Labor, Washington, D. C. This
form letter tells the whole story about that.
The CHAIRMAN. Just put it in the record, Mr. Curlee
Mr. CURLEE. The form letter states:
These reports, after being tabulated in Washington, will be forwarded by the
Bureau of Labor Statistics to the Men's Clothing Code Authority.

I would also like, if I may, to introduce into the record the statement of the Industrial Recovery Assooi,'Oon of Clothing Manufacturers, which was filed in the recent hearings on proposed 'amendments
to the clothing code which began on February 1.
The CHAIRMAN. Each member of the committee has one of those,
and that is a pretty voluminous volume, and is costly to print. I
would like to submit that to the committee later on as to whether or
not that should be reincorporated into the record. I have some
doubts as to whether it should be, inasmuch as each member of the
committee having one of those it is available to them without
trouble and need not be reprinted.
Senator KING. Did you mean the whole record or just part of it?
Mr. CURLEE. I meant the whole record. I am not particular
about the form. I just wanted it to be before you.
,
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Each member of the committee has one.

Mr. CURLEE. It contains a great deal of matter to which reference

has been made from time to time.
I would also like to introduce into the record, if I may, an editorial
from the New York Sun of March 13, 1935, commenting on the
reports that have been submitted here, prepared by Mr. Henderson
with particular reference to the statistics on interest and dividend
payments.
The CHAIRMAN. It will be received. Proceed, please.
(The article above referred to appears in full, in appendix, after the
close of today's proceedings.)
Mr. CURLEE. I should like to offer release number 10560, dated
March 18, 1935, being an explanation by Mr. Leon Henderson of
those statistics.
The

AriiMisAN. Very well.

(The article above referred to also appears in full, in appendix, after
the close of today's proceedings.)
The CHAIRMAN. I would like to say that without objection the
action of the subcommittee in the report and the recommendation of
the three or more experts will be agreed to, to help the committee in
expediting the work.
In that connection, may I say that the experts have gone through
the files submitted by Mr. Curlee and they report that there are only
two of those communications that might in any way be interpreted
as attempting to influence Members of Congress and that they may
be questioned. Those two are here. I just wanted to call attention
to that.
You may proceed, Mr. Curlee.
Mr. CURLEE. I have related something before about the debates
that occurred in Washington during the formative days of the code
hearings over the divided code authority. The term "code authority" had not then been invented, but it was known then as the
"administrative and advisory agency", and by various other terms,
but for brevity and directness, we wil call it "code authority".
The declaration was definitely and clearly made by the U. S. A.
Association through its counsel that they would not consent to any
divided authority. It was stated definitely and clearly that if the
members of the Industrial Recovery Association were admitted to the
code authority, that the others would not serve.
In June 1934, after the code had been in vogue for many months,
Mr. David Drechsler, the counsel for the Clothing Code Authority,
wrote a series of articles which were published in the Daily News
Record, giving a historical review of the formation of the code and its
operations. I want to read an excerpt or two from that.
From the issue of June 22, 1934, of the Daily News Record appears
this [reading]:
A review of the achievements of our association is in order now for the purpose
of demonstrating clearly the past inherent vigor which our officers deem still
available for future constructive effort.
Being aware of the shape that things were assuming in April of 1933, several of
our larger manufacturing firms in the Chicago New York, Philadelphia, and
Rochester markets arranged for a meeting to be held in Washington, on May 22,
for the purpose of creating a national association which was to facilitate the entry
of the clothing industry Into the plans for rehabilitation known to be in the offing.
At the meeting which resulted, the Clothing Manufacturers Association of
the U. S. A. was organized, officers were elected and a board of directors created as
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a governing body. For purposes of facility and convenience an executive committee was- appointed from the membership of the board of directors, with full
power to'act for and to bind the association.

Further in the same article;
Detailed description of the various points of contention are significant in this

report because of the light thereby cast on the industrial character of the Northern
F oup, our own, whose interests are thus shown to le precisely those required for
he new type of economic order outlined above.
Irj addition to the common and perfectly normal desire for a fair profit, the
sense of obligation toward labor and the public welfare are definitely nmanifested.
Moreover, the virility with which the espoused cause of the Northern group w'as
pursued does, as was indicated before, bodes vell for what can he done by us in
the future.

Mr. CURLEE. I call attention to tho fact of.those references to the
Northern group and "our own" as being "our own group" made by
Mr. Drechsler, who is now the chief counsel for the Men's Clothing
Code Authority.
Under date of June 25, 1934, in the Daily News Record, appears
this, also by Mr. Drechsler:
The last great point of dispute arose over the question of representation and
make-up of the proposed code authority. The Southern group asked for 5
members representing their group, 5 ours, and labor, consumer, and administration representation. Our group, for tactical reasons, contended that the Southern association was entitled to no representation at all, the theory being that an
administrative body, and the authority was that, could not execute effectively
any policies to which it did not have'unanimous adherence. Lord Bryce and
Woodrow Wilson were the authorities for the contention.
Suffice it that the compromise which resulted was decided in favor of the
Northern (our) association. The Southern group was given representation, but
such representatives consisted of 5 members as against the Northern 10; nnd, moreover, the 5 were to be chosen by the president of the association and were not
actually required to be members of the Industrial Iecovery Association, It was
sufficient only that these 5 were not members of our association. The 15 were
permitted to select 2 more members. Labor was given 5 members and the
administration 1.

r. CVRrEE. I would like to offer the whole of both those articles
into the record,
The CIHAIRMAN. Very vell.

(The two newspaper articles appear in full, in appendix, after the
close of today's proceedings.)
Xfr.
M CURLEE, Something has been said about the invitation extended to all of the industry to join the U. S. A. Association after it
was first organized. Bear in mind that they had already elected 18
of the 21 members of the board of directors.
I There was a requirement that each member sign an operating
agreement which is copied in full on pape 104 of the statement of the
Industrial Recovery Association Clothing Manufacturers which, for
brevity, I will call the "Green Book." This operating agreement
...
........
which he must sign is in this language:
The association, in the absolute discretion of the board of directors, may prepare
standard terms or agreements to be utilized and put into practice by every member to cover maximum hours of work for each day and the number of workdays
each week, nnd I (,ink imuin r te of "ay, aiud such other working conditions as
Act for the
may be desirable to obtain the benefits of the Industrial Recovery
.
.,
clothing industry.
; The members agree'to accept and execute such agreements, as individual
contracts; or, in the discretion of the association, to be hound by a general agreement of the association, and such agreements shall be binding upon all its members
as effectively as If each had executed the collective agreement for himself,
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The member authorizes the associntioti in the absolute discretion of its board
of directors to prepare standard codes of practice which shall have the approval
of the President of the United Statc or his properly designated represeotatiyq
or subordinate, to he put into practice by every member of the association, and
to be a standard for every member of the industry, and designed for the protection of the consumers, competitors, employees, and others in furtherance of the
public interest.
The association, in the absolute discretion of the board of directors, may s4
up a bureau of adjustment to settle all matters involving codes of ethics and
proper trade practices; and in addition to the provisions for enforcement set forth
in the National Industrial Recovery Act, the bureau shall work out methods fot
controlling such codes and practices and may establish appropriate rules in reference thereto.

Senator KINo. Was that signed by all of the members?
Mr. CURLEE. That was signed by all of the members of the U. S. A.
Association.
Senator KINo. Did the directors prepare a standard form or
agreement?
Mr. CURLEE. I do not know that they ever did, Senator. They
did prepare a code. Whether they prepared those standardized
agreements, I do not know.
Much has been said elsewhere about the effort of the U. S. A.
Association to effect a merger of the two associations. They did
suggest a merger of the two associations. We established headquarters
in New York, they did, too, and we offered in the public press to
collaborate with them in preparing a code. Those offers were declined
and they insisted on a merger of the two associations. Upon inquiring
as to the terms of the merger, we got oral answers which were highly
unsatisfactory.
Senator KING. From whom?
Mr. CURLEE. From the U. S. A. Association as to what proportion
of the control they would have as to this operating agreement, the
necessity for the operating agreement, and other things, but the
conversations continued and there was considerable talk about their
invitation to us to join their association or to merge the two associations and our refusal to do it.
We were willing to merge the two associations if our interests
could be properly safeguarded. I mention that here and now because
it will probably come up in the course of these hearings, and I believe
the committee should be acquainted with that issue and how it was
disposed of.
Senator KING. Why did Lindsay Rogers not accept your code
instead of the other, or why did he accept the code which was tendered by the others rather than yours?
Mr. CURLEE. The issues between us, Senator, were all reconcilable,
except two, and those were the issues on which we split. Those two
really amounted to one issue. They insisted upon this vague and
nebulous article 2 (b), admitting that it was not susceptible of definite
interpretation or of uniform application, but insisting that an ameliorating method would be found in the discretionary powers committed
to a committee. We objected to undefined powers vested in a committee that was bound by no rules, and that was the issue on which
we finally split. Dr. Rogers agreed with their group on that and
disagreed with us. That is the issue over the code.
As to the merger of the two associations, the members of our association declined to sign a blank check to the association in the form
of this operating agreement.
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But, coming back to the merger-

Senator KINo (interrupting). Was that operating agreement part
of the code?
Mr. CURLEE. It was a part of their association but not of the code.
We finally wanted to focus the issues of the merger of the two
associations and made a definite proposal which is copied on page 105
of the Green Book, That proposal was in this form [reading:]
ThD code will be the organic law of the clothing industry and is, in our opinion,
the important thing. The form of organization of the trade association or
associations of the industry is a matter of secondary importance. Emphasis,
ho%ever, has been placed upon the latter consideration, and with a desire to
bring the discordant elements of the clothing industry into harmony, the executive committee of the Industrial Recovery Association of Clothing Manufacturers proposes a merger of the two associations, to be effected in substantially
the following manner:
1. A new trade association shall be organized under a new corporate structure.
All members of the Clothing Manufacturers Association of the United States of
America (herein called "group 1") and all members of the Industrial Recovery
Association of Clothing Manufacturers (herein called "group 2") shall be eligible
to membership in and shall be invited to join the new association.
2. The board of directors and all important committees and agencies shall be
divided between group I and group 2, as nearly as may be In proportion to the
aggregate number of persons empldved by group 1 and group 2, respectively.
In the beginning, the basis shall be the aggregate number of persons actually
employed onr July 1, 1933.
3. )ues and assessments shall be apportioned among the members on the basis
of persons actually employed or of volume of business, or on some other such
equitable basis. They shall be such as are reasonably necessary and proper to
carry into effect tire purposes of the organization, and'without the accumulation
of any unnecessary surplus.
4. Any member of the association rusty resign from the association at any time,
without a:ry obli,'atiorr other than the payment of' unpaid dues rnd ssessments.
This, of course, does not inply that the resignation of a member from tire association in anywise affects his obligations imposed by law or by the code. Such obligations do not rest upon membership in any association.
5. The association shall rot have authority to make airy rrles concerning
wages, hours, working conditions, Islsor relations competitive practices, or any
other substantive matters which are legislative in character. Stich are matters
to be determined by the provisions of the code. This does not affect the right of
the association to advise and urge rmendments to and nodifications of the code
concerning srch matters.
6. The association shall have no direct disciplinary power over its ininers
except the power to expel. This does not abate or irrpair the right or obligation
of the association to police the industry, to secure evidence, and to invoke all
lawful remedies a~airst offenders.
7. The association will hace in its menrbership institutions operating under
agreements with the Arialgaiated (othig
Workers of America, others operating under agreements with the United Garment Workers or Aierica, rnd others
operating open shops. As aniong these different methods of operation with
respect to labor relatiurs the policy of tire association shall be one of strict neutrality and the bylaws shall so provide.
This proposal presupposes that the two groups will be able to agree
upon a code which they shall unite in presenting for approval. The
minimum wages and maximnuni hours defined in the code shall be such
as may be determined by the Administrotor. There has been no
issue between the two associations on these subjects.
,Ve confidently
believe that an agreement can be reached on all other points.
If this proposal is approved, we suggest the following procedure in

the interest of expedition [reading:]
The code, the new articles of incorporation, and the bylaws shall be drafted without delay. The code shall be presented by the two associations, and, If and when
approved by the Administrater, shall become effective at the earliest practicable
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date. The actual merger of the two associations can be accomplished during the
coming week.
That proposal was not accepted.
Then we proceeded to negotiate to reach an agreement if possible
on the provisions of the code, and, as I stated to you, Senator King,
the rock on which they split was those two provisions having vague
wage provisions in the higher brackets and delegating limnitless powers
to a committee.
This was the proposal we made for the adjustment of wages in the
higher bracketsSenator KING (interrupting). Where are you reading from?
Mr. CURLEE. From the full text of a proposal made by the Industrial Recovery Association. On page 107 of the Green Book is the
full text of the proposal made by the Industrial Recovery Association
of Clothing Manufacturers to reconcile differences in the proposed
codes. There are a number of paragraphs there, none of which are
highly important except the wage rates in the higher brackets and the
wide powers delegated.
The proposal of our association was this [reading:]
All piecework rates and the weekly or monthly wage scales of all employees to
which this article is applicable, shall be so revised as to effect a minimum increase
of 20 percent in the earnings effective under the rates prevailing July 1, 1933,
without diminution because of reduced working hours. This mandatory increase
shall affect only those classes of employees earning, on July 1, 1933, an average
of $30 a week or less for full-time employment. The minimum wage shall be not
less than 35 cents per hour in the North and 32% cents per hour in the South.
1. The minimum wage at that time was that proposed in each of the
codes, and the note says:
(NOTE.-It is understood that the minimum wage rates prescribed in the last
preceding sentence shall be such as shall be determined by the Administrator.)
Tbere shall be no other wage rates prescribed in the code.
Those were the issues on which we divided, and Dr. Lindsay Rogers
thereupon approved the code proposed by the U. S. A. Association,
with certain modifications.
Senator LA FOLLETTE. Were there any material modifications?
Mr. CURLEE. I cannot tell from memory just what they were or
just how material they were. In substance, it was the same code.
Yes; there were some modifications, Senator, that might be
material. For example, in the proposed code of the U. S. A. Association, it was proposed that all members of the U. S. A. Association
should be regarded as automatically licensed, and that all persons not
members of the U. S. A. Association should be licensed.
Senator KiNG. By whom?
Mr. CURLE:E. I have forgotten whether it was by the code authority
or by the association.
Senator KIxG. Did it provide that if they were not so licensed,
they would be boycotted or outlawed or could not function?
Mr. CU11LE.. I do not believe that was expressed, but that certainly
would have been the effect, as subsequent events showed, and was
intended then.
In lieu of that, was inserted the label provision which we now have
requiring the use of a label in every garnet. That change was perhaps material; if not in effect, it was in form.
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And there were some other modificatioh'effeded. Just what they
were, I do not remember, but in its general scope it was the code,
proposed by the U. S. A. Association.
They then proceeded to organize the code authority and begin
functioning. They began to publish rules' and interpretations.
I will touch upon that in a few moments; but also they assumed thd
power or exercised the power to grant exemptions from the code to
individuals who might persuade them that they were entitled to it.
For example, one large manufacturer-one of the largest-is the
Goodall Co., whose president is Mr. Elmer L. Ward, and who is a
member of the code authority.
Senator LA FOLLETTE. Where is the company located?
Mr. CURLEE. The company is located, Ibelieve its headquarters
are in New York City. I am not sure about that, but it operates
plants in Sanford, Maine; Knoxville, Tenn.; Lorain Ohio; and
Cincinnati, Ohio. I believe Mr. Ward is a resident of New York;
I am not sure about that; it may be Sanford, Maine. But the headquarters of the company is-I do not know-but they have offices in
New York and I presume in each of the places of production.
Mr. Ward was, from the beginning, a member of the code authority,
and made an application for an exemption from the code as to hours,
for leave to operate 40 hours in his plant, and the deputy administrator had a hearing on it--I presume, we never learned of it until
long afterward-and granted the exemption as to the Knoxville plant
and denied the exemption as to the Lorain, Ohio, plant. I do not
know that any exemption was asked for at that time for Cincinnati
and Sanford. I know it was asked for Knoxville and Lorain. It
was granted as to Knoxville, and he continued to operate 40 hours
in Knoxville. It was denied as to the Lorain, Ohio, plant, but by
some understanding which I do not know about and have not been
able to find out about, he did continue to operate 40 hours per week
at Lorain, Ohio.
That was the first example that came to us of exemptions from the
law. We learned about that long afterward. We did not know it
was a standardized, regular practice.
Later on there was an exemption or application for exemption
from another code provision by McCransky, of Philadelphia. McCransky is, or was, a member of the code authority. I think he is
off the code authority now, but he was formerly a member of the code
authority.
Senator LA FOLLETTE. Was he a member at the time this application for exemption was made, do you know?
Mr. CURLEE. I think so, Senator, but I could not be positive just
when he resigned.
The code contains an absolute prohibition of sales on consignment.
,Selling on consignment means this: That the manufacturer ships the
goods to the merchant, retains title to it in himself, and takes all of
the hazards of merchandising, obsolescence and other risks, and the
consignee remits to him if, as, and when iie sells the merchandise.
It is a very advantageous arrangement for the consignee and was
deemed to be a method of unfair competition that was prohibited in
the code.
Senator LA FOLLETTE. Was it rather prevalent in the industry prior
to the code, do you know?
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Mr. CURLICI,. I would not say it was prevalent. It existed to some
extent. There were a great mant, houses that did not practice it at
all. Some practiced it to a considerable extent and others practiced
it casually from time to time. There was no standardize practice
in it. It depended on the disposition of each manufacturer and his
merchandising methods.
MoCransky applied for an exemption from the consignment provisions and procured an order exempting him for a limited time from
the prohibition on consignments,
There granted.
were several other exemptions on various and sundry
subjects
The McCransky exemption granted him the privilege of selling 133
merchants who were named in a list filed by him. The names of
those merchants have been withheld. We have never been able to
secure a list.
Senator KING. You mean to sell to them on consignment?
Mr. CURLEr. To sell to those 133 merchants on consigment. We
have endeavored to procure a list of those but without success.
Senator KING. Did you favor that provision of the code?
Mr. CURLER. Do I favor it?
Senator KiNG. Your group.
Mr. CURLER. There was no opposition to it. Yes, sir; they favored
it. Personally, since I have been asked to distinguish several timespersonally, I do not favor any such restrictions as that. My own
belief is that a merchant or a manufacturer has a right or should have
a right to sell his goods on any terms he sees fit, or give them away if
he sees fit.
Senator GEORGE. Was the consignment sale outlawed by the code
or was the consignee classified as an agent with a specified minimum
wage?
Mr. CURLEE. The consignment sale was outlawed by the code.
Senator GEORGE. In some other lines they have not outlawed
them but undertook to make the contract agent a salesman or full
time agent although they were not in fact full time.
Mr. CURLEE. No; it is unconditionally outlawed. This unconditionally outlaws the practice.
Here is an example of one of those exempting orders which I may
introduce into the record, if the committee approves. It reads as
follows:
SrgacMnzR 24, 1934.
MEN'S CLOTHING
ORDER CODE OF FAIR COMPETITION FOR THE MlEN'S CLOTHING INDUSTRY-NO. 16-34

Granting application of Hickey Freeman Co., New York, and Cohen, Goldman
& Co., N. Y., for an exemption from the provisions of article XII, section (a)
of the Code of Fair Competition for the Men's Clothing Industry.
Whereas an application has been made by the above-named applicants for an
exemption from the provisions of article XII, section (a) of the Code of Fair
Competition for the Men's Clothing Industry.
'Whereas the Deputy Administrator has reported and it appears to my satisfaction, that the exemption hereinafter granted is necessary and will tend to
effectuate the policies of title I of the National Industrial Recovery Act:
Now, therefore, pursuant to authority vested in me, It Is hereby ordered that
the above-named applicants be and they hereby are exempted from said provisions of said code to the extent that they be permitted to ship goods on consign1192-35--RT 8-TI
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ment to the firm of W. B. Davis Co., of Cleveland, Ohio, for a period not to exceed
6 months from the date hereof, provided that at the termination of said period
of 6 months, they may petition for an extension of this exemption for a further
period of 6 months.
This order is subject to revocation by me at any time.
SOL A. RosENBLATr,
Division Administrator.
Order recommended:
DRAN G. EDWARDS

Deputy Administrator.

AuGuST 28, 1934.

That is one that is very limited in its scope.

The McClanskey

exemption, as I stated, included 133 retailers to whom he might sell.
Senator LA FOLLETTE. Was there any limitation on that exemption?
Mr. CURLEE. It was limited in time; yes sir, Senator.
Senator LA FOLLETTE. To 6 months, or do you know the period?
Mr. CURLER. There were several of those. I think they were
renewed from time to time, and as in this one, it grants leave to apply
for an extension. I have several of those, and I could seek them and
put them in the record. They are available.
Senator KING. Is that signed by Mr. Sol. Rosenblatt?
Mr. CURLEE. Yes, sir; Sol A. Rosenblatt, division administrator.
Senator KING. I thought that he had charge of the moving-picture
code?
Mr. CURLEE. This was August 28, 1934, and he has since been
relieved of his responsibilities in this and given some other responsibilities. I believe it is the movies, but at that time he was division
administrator for this section.
Sator KING. What is the difference between a division administrator and the code authority administrator of a code? Does one
have jurisdiction over the whole United States and the other over
just a limited part?
Mr. CURLEE. Senator, I never have been able to find out just what
the set-up is. It does change frequently, and it is almost impossible
to keep up with it. As I understand, all of industry is divided into
major divisions, and there is a division administrator over each
division, and then there is allocated certain groups of industries, and
there are deputy administrators and assistant deputy administrators
and acting assistant it.
deputyy administrators, but I have never been
able to keep up with
Senator KING. It is something like the governmental bureaus.
Mr. CURLEE. Suffice to say, these are all for a limited time, and
that some of them have been extended or renewed by additional
orders. Does that answer your question?

Senator

LA FOLLETTE.

Yes.

Our comment on the exemption is this: We have
complained about the exercise of the power to grant exemptions from
the law. We have been told in each case that the equities of the
situation required it, and there has been a justification in the particular case or an attempted justification in each particular case, but
the vice and the weakness of that system, as we see it, and I want to
voice our opposition to any system which gives to any bureau or individuals the power to make, break, or extend the law at will, and they
exercise this power.
Mr. CURLEE.
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We have heard some comment generally throughout the hearings
to the effect tat code authorities are limited in their powers and
cannot do any wrong to the subject elements of the industry by
minority interests, because the administrator always stands there to
see that justice is done. We have had involved with the N. R. A.
many times statisticians and economists, but it does not take any
psychologist to know the effect of that system so far as the subject
elements of an industry are concerned.
They are believers in the N. R. A., there is an N. R. A. team, and
I think it is absolutely inevitable that people are going to play with
their own team. Every undergraduate in a school is for his football
team, whether he is a member of it or not. There is an N. R. A.
team here, which is absolutely inevitable, and the code authority and
the administrators work in close harmony on it. It is unavoidable
and inevitable. Anyone who is a critic of the N. R. A. is an outsider
and is against the team.
The Romans had one word for "stranger" and "enemy", and I
think every person who is not playing ball on the N. R. A. team is a
stranger and an enemy. That, has been the effect of it. as I have
observed it, and I believe it is the effect throughout all industries as
I hear it from other people.
But the decision must be made as to whether we are going to have a
uniform law or whether we are going to have laws which iray be
suspended; whether we will have a government of laws or a governwent of nren, and to my mind it does not justify these practices to
show that in a particular case the law bears so harshly or onerously on
an individual that lie is entitled to exemption from it. It is absolutely
inevitable that the law will bear harshly and onerously on other people
who have not the power nor the influence to persuade the proper
authorities that the law bears onerously on them.
That decision is not for we to make, but I merely point that out as
what I consider one of the major vices of this whole system.
Senator COsTIGAN. How would you avoid that consequence,
assuming that the law is continued. What constructive suggestion
have you for the amendment of the statute?
Mr. CURLER, In the first place, Senator, I suppose it is no secret
to you that I do not think the law ought to be continued. In the
second place, if it is continued, I have no constructive suggestions to
make. I believe that codes ought to be prepared which as nearly as
may be possible will be applicabe to the industry and require industry to live under it.
Senator COSTIGAN. You think that a minimum of discretion should
be authorized, if any discretion is au*horised?
Mr. CURLER. I do not think there ought to be any discretion to
suspend a law. I believe that the N. R. A. has entertained such high
aspirations for the control and regimenting of business that the control has been found inapplicable in many cases, and these exemptions
from the law have resulted.
If we are to have it at all, I believe it ought to be a law uniform
in its application, it ought to be understandable and that industry
should not be required to guess at its peril or to exist on condition
of being able to persuade the right people of the justice of their cause.
I think, Senator, that is a vicious system. I believe the vice will
grow if the N. R. A. is continued with that vice inherent in it.
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Senator COSTIGAN. Are you in favor of the antitrust laws without
exception or discretion?
Mr. CURLEE. I am in favor of the antitrust laws as construed by

the Supreme Court of the United States; yes, sir.
Senator COSTIGAN. The interpretation of the statute which permits
reasonable combinations would appear to permit a certain measure of
discretion, would it not?
Mr. CURLEE. That, Senator, I regard as a question of interpretation of the act and not of a suspension of the act in particular places.
I distinguish between those two. These codes must be interpreted
by some tribunal if some alleged offender comes in collision with them,
but interpretation I believe is a very different thing from suspension.
Senator LA FOLLETTE. If I understood you, Mr. Curlee, you said
that you were opposed to the extension. Is that true of all of the
other members of your association?
Mr. CURLEE. I believe it is true of allof them with the possible
exception of a very small number. I believe that a very small number
might be in favor of it.
Senator LA FOLLETTE. Have you made any effort to ascertain what
the attitude of the members of your association was toward the
question of extension of the N. R. A.?
Mr. CURLEE. I have done it in this way. These proposed codes
came up and I want to answer your question, but I would like to
digress as briefly as possible there and come back to that later if I
may; but in answer to your question as to the sentiment of our
members, I feel thoroughly confident of that. There were certain
amendments proposed that I have spoken of and we had hearings on
February 5. There was some correspondence among the members of
the association, and some letters were sent out to get expressions of
sentiment, but no definite poll was taken, and the executive committee,
and the bbard of directors, and the officers of the association, on the
strength of that informal test of sentiment, proceeded to resist them.
At the hearings, the direct challenge was made to me that I had no
authority to speak for my association. I sent out a telegraphic request for a poll of the proposed amendments without indicating which
way they should vote at all; to vote in favor of or against them. We
got two replies in favor of the proposed amendments, and all the rest
of them were against the proposed amendments. That showed the
attitude of the association on that. So far as these proposed amendments are concerned, I have lived with this situation long enough to
know just as well as I knew then what the attitude of the association
was toward the N. R. A. As a matter of fact, they have been so
harassed and bedeviled with it, that there is scarcely a member of it
that would not be delighted to get rid of it all. I do not have any
doubt about the sentiment of the association on it, Senator.
Senator COsTIOAN. You say, "scarcely a member," and you
referred to the minority favorable to the extension. Can you specify
the members of the association in favor of such an extension?
Mr. CURLER. I can identify one who has not positively but rather
expressed himself favorable to the extension of it. I talked to him
over the telephone, Mr. Walter Meyers of the Michael Stern Co.
That is the only one, I believe, that I could identify as being favorable
to it.
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Senator COSTIGAN. There has been no formal expression on the
question by all of the members?
Mr. CURLER. There has been no formal expression, but many
informal expressions, and the sentiment of the association is practically unanimous against it. I believe Mr. Meyers would be the only
exception I could name.
Senator COSTIGAN. How large a business does he conduct?
Mr. CURLER. I would have to get that. If I would guess, I would
say from 500 to a 1,000 people.
'Senator CoSTIGAN. Employees?
Mr. CURLER. Employees; yes.
Senator COSTIGAN. Where is his business located?
Mr. CURLEE. It is located in Rochester. It is an old and highly
reputable business, and is run by two brothers, who are of the highest
type of men.
"Senator LA FOLLETTE. IS M. Weill & Co. a member of your
association?
Mr. CURLEE. No, sir.
Senator LA FOLLETTE. Is Joseph Van Veet a member of your
association?
Mr. CURLEE. No, sir.
Senator LA FOLLETrE. Is Leopold Morris connected with any concern that is a member of your association?
Mr. CURLEE. Leopold Morris is a member of the association.
Senator LA FOLLETTE. Do you know what his attitude is?

Mr. CURLEr. Yes; I do. As I told you, I got two responses to the
telegraphic poll in favor of the proposed amendments. Leopold
Morris was one of those. I have not talked to hin about the N. R. A.
Senator LA FOLLETTE. Would you be willing-because I think it

would be of interest to this committee-would you be willing to poll
the members of your association as to their attitude toward continuance of the N. R. A. and submit it for the benefit of the committee?
Mr. CURLER, I will be very glad to do it; yes, I will be very glad to

do it, Senator. I have no doubt what the result of the poll will be,
but I will be very glad to make it exact.
The CHAIRMAN. Of course, if you are going to poll your organization, they ought to be told what the President's suggestion is, which
they probably know and also the suggestions of Mr. Richberg and
the chairman of the . R. A., because they might take the viewpoint
that they are opposed to it as it is run now, about which you have
complained, and they might modify their veiwpoints if there is going
to be a simplification of it. I do not know that you could give them
all of the details as to the proposed simplification. I do not know
whether any member of the conunittee could do it.
Mr. CURLER. Senator, I believe that would be impossible for me.
If an expression of sentiment of our membership is desired, I will be
glad to get it, but I believe it would so complicate and befuddle
things as to make it impossible to get a clear expression of intent.
For myself, I have admitted that I am against the N. R. A., but it
might be tolerable even to me. I do not mean welcome, because I
do not believe in it in principle; I think it is wrong in principle and
wrong in practice; but if it were limited to a simple proposition of
hours and wages, hours and a minimum wage which is understandable
and all of the bureaucracy were eliminated from it, and the latitude
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and the power to make interpretations, and the simple provisions
imposed by law, which the subjects of the law could understand and
interpret and not guess at at their peril, it would be tolerable to me.
The CHFAIRMAN. Let us try to get the reaction of the members of
your organization and give it to the clerk.
Senator COSTIGAN. Colonel Curlee, as suggested by the chairman
and your own response, is it true as some of us have inferred, that
your objections are largely objections to the administration of the
law?
Mr.

CURLEH. They are largely, Senator, but I do not want to be
misunderstood. I o not believe in this system of regimenting business, but the objections I am making here go chiefly to the method
by which it has been administered. I think it has been intolerable
and will be intolerable, and it is my firm conviction that if this contines, there will not be a clothing manufacturer left in the South or
the West. It is certain that not another one will be opened up. No
institution would dare start in the clothing business now as it is set up.
One tried it. I will mention him by the name of the institution if
you want to. Down in Shelbyville, Ky., in the spring or the early
summer of 1933, the citizens of the community got together and said,
"We want to start an industry down here, something to take people
from the relief rolls." There has been the curtailment of crop production-it is in the Tobacco Belt-and a great many people were
unemployed. This was in Shelbyville, Ky. They said, "We want
an industry, any industry to take people off th< relief rolls and put
them to work." They raised some capital-about $37,000, I think it
was in preferred stock and sold it around among the citizens who
subscribed mostly from civic motives to take people off the relief
rolls and put them to work.
They finally got in contact with a man who had been in the clothing
business and had had some experience in the manufacture of clothing in the sales end of it. He made arrangements with a practical
manufacturer, and they agreed to start up this clothing institution in Shelbyville, Ky. It was a condition for the subscriptions to
the stock thit excepting for supervision and for a few key workers
who might train them, all of the employees would be local employeeswould be home people. That was the motive iii starting the factory.
This institution was incorporated in the fall of the year and began
operations January 1, 1934. In the meantime the code had come into
effect. They started their plant, mind you, long before the N. R,. A.
was proposed-that is, in the late spring or the early summer of 1933.
They found themselves confronted with a problem that involved
except for a few key people, some ignorant workers from the tobacco
fields to be trained.
Let me digress from that story just for a moment--no, I will come
back to that later. They applied to the local N. R. A. as they called
it. They did not know exactly what it was and I am not able to
identify it--there have been so many local N. R. A,'s and they change
with such kaleidoscopic rapidity that we cannot keep up with thembut there was some such N. R. A. there, and they stated their problems to them. This local N. R. A. board told tenm that there was
tolerance for beginners in the code of 70 percent for beginners to take
the place of former homeworkers, They said, "You have not any
former homeworkers, you have not had any factory, but that is
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broad enough to cover you so that you can go ahead with 70 percent
of the minimum wage."
They went along doing that supposing they had the authority for
doing it, until a field auditor for the clothing code authority came
down, a Mr. Wolf, and he told them that they were violating the
minimum wage law and would have to make restitution and elevate
the wages. They explained the situation to him and Mr. Wolf said
there was not anything he could do about it, and he was correct about
that. He had no authority in the matter, and all that he could do was
report the facts to Washington or to the code authority.
He reported the facts to the code authority and they came up
here and had a hearing before the "2-D" committee of the clothing
code authority, and Mr. Matthews who is mayor of Shelbyville,
Ky. came along to protect his brood the best he could, and the
clothing code authority told them that there was nothing that they
could do about it, that he %ould have to make restitution.
His case was then certified to the Compliance Division, and lie
oame
to Washington and had a hearing before the Compliance Division,
Apparently the Compliance Division was a little sympathetic, but
they said they could not do anything about it and referred him to the
administrator to apply for an exemption from the law.
Then lie made application to the administrator for an exemption
from the law. He was able to show that paying 28 cents an hour,
which is 70 percent of the minimum of 40 cents, paying those wages,
a coat cost him, actual production cost, $3.50, where a coat of that
plan and specification was made in the New York market under contract at $2.50. I may not have the figures exact, it may be $2.52 or
something else, lut there was approximately a dollar difference in the
production cost.
The factory was absolutely shut down. lie asked for permission
to reopen for a limited time until he could train his help,
lie stated how long lie wanted-it was either a season or two seasons
being a full year. He thought perhaps he could train his people if lie
had that indulgence.
There was never any formal order made in the case that I have been
able to find, and I have tried to find it, but it appears that the company did get some kind of informal communication granting them
indulgence for a few months of the past, diminishing the effect of his
past sins. He had a bill then pending against him for deficiencies of
some $3,000, and that bill was abated by a small amount, so that he
owed somewhat less than that at that time.
That bill against him is still pending; he has reopened and is attempting to operate, and the last I heard from him was perhaps a
month or two ago when he told me they were continuing to lose money.
That is the whole story, and if I am mistaken in any minor matters,
I know that I am not mistaken in any of the substantial facts. This
story is copied in the Green Book and may be referred to there.

I

have met Mr. Mathews, the mayor of the town. He is a gentleman
of the very highest type and very much disturbed about that situation.
Senator KING. How many of the local people there were taken off
the rolls, or at any rate, given employment in this 'new enterprise?
Mr. CURLEE. He gave employment to something over 100 people,

all of whom petitioned for redress.
Senator KING. What do you mean by that?
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Mr. CURLEE. Petitioned for relief, I mean. They petitioned that
he might be granted the indulgence that he asked for, stating that
they were making more money than they had made before for years
andwanted their jobs and they knew that they could not get more
money, but the wanted their jobs as they were.
I do not think it takes any prophet to foresee that they won't be
in business very much longer. Their capital is already very much
impaired. That is an example, but it is only one example of what we
may'foresee. No one else who is at all advised of what he is doing
would dare open up a new clothing industry.
In the New York market we have standardized wages, contract
shops standardized production according to definite plans and
specifications for each type of market and a standardized contract
price. Every manufacturer, so-called, that is, distributing manufacturer, who contracts with a contract shop out of the some seven
or eight hundred in New York, no matter which ones he contracts
with, he pays an identical agreed price agreed for the whole market
of $2.52, we will say, for a coat no. 4.With that standardized and
the rest of the country cast into that mold, designed to fit New York
practices, we can never expect any expansion of the industry in the
rest of the country. It is a dead industry. I do not think we can
expect a survival of those that we have.
m e give you another example. First, I ought to digress in that
connection and state the remedies they have. General Johnson made
numerous speeches throughout the country in which he said, "This
is not a boycott, this is not ballyhoo ", and then proceeded to show
what it was.
In the speech in my home town which considerably terrorized the
population, he had tins to say:
Guilty as charged. Guilty of trifling with this great chance to lift this country
out of economic hell. Guilty of a practice as cheap as stealing pennies out of the
cup of a blind beggar. What should be done with such a man? No jail deserves
to be dishonored by his incarceration. As happened to Danny Deever in Kipling's regimental hanging-N. R. A. will have to remove from him his badge of
public faith and business honor and "tykin of his buttons off and cut his stripes
away" and break the bright sword of his commercial honor in the eyes of his
neighbors-and throw the fragments-in scorn-in the dust at his feet.

St. Louis was almost deserted the next day. There was a man from
the east side, right across the river in Illinois, had come over, he knew
that General Johnson was going to be there, and had come over
to discuss some of his problems with him. He heard this speech and
was so terrorized that he went right back home without asking for
an interview.
In this same speech he says:
It is a sentence of economic death. It will never happen.
transcends any puny penal provisions in this law.

The threat of it

Senator CLARK. That is what the boycott always means, does it
not, Colonel?
Mr. CURLEE. That is what it is intended to mean, but I never
before have seen one as effective as this one.
The General, though, reiterated that this was not a boycott from
time to time, but then explained what the process was.
Here is another from a speech in New York City:
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As the Angel of Death, at the Passover, omitted those houses that showed no
crimson palm mark on the lintel, so do you pass by any shop window or advertisewent that does not display the eagle.

If that is not a boycott, the courts have all been wrong in their
definitions of boycotts.
Those were not merely the fulminations of General Johnson.
There is an official publication, the National Recovery Administration Bulletin No. 4, entitled, "What the Blue Eagle Means to You
and How You Can Get It." On page 2 is the heading, "How to Earn
the Blue Eagle", and then no. 1, no. 2, no. 3, and no. 4. And no. 5 C,
"Deal Only With Others Under the Blue Eagle".
If an authoritative admonition saying, "Deal only with those doing
thus and so" is not a boycott, I think the courts have all of them in
their definitions of boycott, failed.
Senator COSTIGAN. When was that speech by General Johnson
delivered?
Mr. CUaiLEE. You mean the one in St. Louis?
Senator KING. Was not that something like the orders of Mr.
Hitler in Germany not to deal with anybody that was a Jew? Boycotting them?
Mr. CUILEE. Very much; yes, sir. Identical. This speech in
St. Louis was on August 13, 1933.
Senator COSTIGAN. The population which moved out the next day
has returned? [Laughter.]
Mr. CURLEE. I do not think that man from the East Side has ever
been back, Senator. [Laughter.]
Senator COSTIGAN. You have continued in business ever since this
speech was delivered?
Mr. CURLEE. Yes, sir; in trepidation, fear, and trembling all the
time.
Senator COSTIGAN. Nevertheless, if I understood your testimony,
you stated that your production has increased as well as your profits?
Mr. CURLEE,. That is correct. I believe the profits of a great
many large, well-organized institutions have increased under the
New Deal.
Senator COSTIGAN. You would not describe it as economic death?
Mr. CURLEE. I believe it nicans economic death to Shelbyville,
Ky. It does not mean economic death to well-organized, large institutions who are strong enough to take advantage of existing conditions, in my opinion, Senator.
The New York speech was on January 18, 1934, before the National Retail Dry Goods Association.
In the matter of Government contracts, Government-aided contracts, Senator Johnson's appeal was a boycott addressed to the
consuming public:
See that this is a sentence of economic death. Strip the buttons off yourself,
you consumers, and hang him in the morning.
Senator KING. Let me ask you a question. Is the N. R. A. label
still used?
Mr. CURLEE. The N. R. A. label is still in full force, Senator, and
is the most effective boycott weapon that has Rver been devised out
of the whole scheme.
Senator KING. Is its continuance warranted with title I of the act
having expired by limitation?
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Mr. CURLEE. It seems to me that that is contrary to and irreconcilable with the N. R. A. Act itself, the Industrial Recovery Act.
The Industrial Recovery Act authorizes for a limited period of 1 year,
certain licensing provisions by the President, and no one else was
ven any licensing power or the power to require a license as a condition to do business. In defiance of the act, some 42 industries, I
believe, is the number, have provisions in their codes which make
manolatory the affixing of an N. R. A. label to every commodity produced. The code authorities of those industries, on charges on violation of the law, remove the labels, withhold the labels, which orders
when approved by the Administrator, become effective and sentence
of economic death is imposed.
The retail codes, Senator, contain a reciprocal provision making it
an offense for any retailer to handle any commodities which do not
bear a label.
Senator CLARK. It was testified here the other day on behalf of
the code authority in this particular code that for a manufacturer to
put out his product without the label constituted not only a sentence
of economic death but a criminal offense.
Mr. CURLEE. That is correct, Senator, but you will find in those
label industries that there has been no disposition on the part of anyone to produce anything without a label because he cannot sell it if
he does. It is sterilized and useless. No retailer will dare handle his
product.
Senator CLARK. It is the contention of the code authority that if
he 'lid lie
would be committing a criminal offense.
Mr. CURLEE. Exactly. They use that as a constant weapon of
terrorization. They do not threaten an alleged offender, and I wish
to repeat, because I think it is important, that in this industry the
complaints over minimum wages have been absolutely negligible.
The complaints have been over these vague and nebulous provisions
and attempts to standardize the whole country into the mold of
eastern practices. Those are the offenses charged.
There is no yardstick by which you can measure the man's guilt or
innocence, andindustry guesses at its peril, and then they are hauled
up before the code authority, and then do they say, We will rosecute you for violating the code?" Not at all. They say, "We will
jerk your labels away from you" and your sentence of economic
death is complete.
They not only say that but they have done it. The Greif case,
which has been mentioned here, in that case there was a charge
against Greif of violations of article 2 (b). There have been charges
against nearly all of the leading elements in the industry. There
have been charges against the Curlce Clothing Co. over that, as I
have told you a few days ago.
These charges against Greif were only for violation of article 2 (b)
that and that alone. The code authority found it guilty, he went to
the Compliance Board, the Compliance Board found him guilty and
ordered his labels taken away. Greif applied for an injunction in
the United States District Court of Baltimore, Md., making as
parties everyone he could reach, and asking an injunction against
any prosecution of him for alleged violation and against any interference with his use of the labels.
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Senator CosToAN. Do you

recall the specific charge
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against

L. Greif & Bro., Inc.?
Mr. CUtLEE. The specific charge against L. Greif & Bro., Inc. was
for violation of article 2 (b), Senator.
Senator COSTIGAN. Translate that into terms for the record.

Senator KiNG. Just what is the provision 2 (b)?
Mr. CURLEE. While we are looking for the exact language of that,
Senator, may I proceed?
Senator KiNG. Certainly.
Mr. CURLEF. He sought and obtained from the United States District Court of Baltimore an injunction. I believe I stated the terms
of that. There was a motion to dissolve the injunction and that was
heard. Genera] Johnson was at that time on the high seas, returning from some trip on the Pacific. He reached a port on the West
coast and was told about this and about the injunction, and lie said,
"I will jerk his labels and I will tell the world why", and his labels
were jerked, but no one has ever told the world why, that I know of.
Senator KING, Were they jerked while the injunction was in effect?

Mr. CURLEE. They were jerked while the injunction was in full
force and effect, but the judge, by reason of his territorial limitations
was not able to reach into Washington to enjoin the parties who had
control of the labels. Greif was compelled to capitulate because he
could not sell his merchandise.
Now, supplying an answer to your question, Senator Costigan, sec-

tion 2 (b) is tlus:
The existing amounts by which the wages in the higher paid classes, up to

classes of employees receiving thirty dollars ($30) per week, exceed wages in the
lowest paid substantial classes shall be maintained.
Senator COSTIGAN. Is it a fact that L. Greif & Bro., Inc. were required to pay several thousand dollars deficiency in wages?
Mr. CURLEE. I am not informed about that, but I am informed that
they paid none of the bill which had been presented against them.
Senator COSTIGAN. Was there an order at, any time that they
should Ray a deficiency in wages?

Mr. CURLEE. The order of te code authority and of the compliance
board was that he should make restitution of a large amount of wages
alleged at that time to be in arrears. My information is that none of
that was ever paid under the terms of the agreement.
Senator COSTIGAN. Was that question ever judicially determined?
Mr. CURLEE. Never judicially determined except by the interlocutory order of the court that made the preliminary restraining order.
Insofar as a court could adjudicate at that time the court had adjudicated in favor of Greif. Of course, the court declined to pass on the
merits of the case. He deferred that for later action, and expressly
said so.
I would like to read from the oral opinion of Judge Coleman in that
case. This is the official stenographer's transcript. I won't read it
all. The court's comments are interesting.
Senator KING. Was that in the interlocutory hearing?
Mr. CURLEE. This is the court's own opinion at the conclusion of
the arguments of the motion to dissolve. There was argument and
testimony there.
The court said:
4n order will be signed in conformity with the findings of fact.
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That is, he found facts and declined to dissolve the injunction, and
then he added:
The court cannot refrain, in conclusion, from making this statement: That it
in not Impressed with the attitude of the Government in a matter of this kind.
The court has before It what might be called a surfeit of counsel representing
various branches or agencies of this particular depprtruent of the Government.
It would seem to the court that the Government autlhorities would welcome some
opportunity to test their authority. If they do not have the authority claimed,
then i is time that they be told that they have not got it. And I want to make
it perfectly clear that the Government authorities are not going to get from this
court any encouragement in the sort of tactics which have been too prevalent
I think, today. By that I am not referring to the fact that they have asserted
certain questions of jurisdiction. That has been their right. I do not think
they had any merit in them, but that is not what I am now referring to specifically.
I am referring to the general attitude on the part of the Government, which I
think is nothing short of an evasion of their full responsibility.
Then there is some comment on the law, which I will omit.

I will

be delighted to put the whole opinion in the record.
Further he says:
There is no provision in the law, unfortunately, setting up definite machinery.
It is all vague-too vague-to accomplish efficient operation, apparently, because
we have here an example of a diligent complainant that has not known exactly
where and how to proceed. I am satisfied from the evidence that the efforts were
made in good faith. Complainant acted upon statements made to it by those
ostensibly in authority. There was nothing else for it to do. And I am satisfied
it had a right to resort to the court.
That was in answer to a contention that many of the Government
counsel had, among all of these administrative remedies and rules
of procedure, they had in trying to plot their tortuous and devious
course through it, they had plotted the wrong course, That was the
evidence adduced by the Government.
The court continues:
I am not now attempting to pass upon the validity or invalidity of time law.
That iq a que.4tion which can only be determined when the whole matter is fully
preselnted and both ides are given an opportunity to he heard. But, Hs I said
at the outset. I do not think thmecourt can refrain from (IcCMciatiig the attitulde
that has )een displayed today on tile part of various representatives of the
Governmnt, instcad'of an attitude of willingness to meet these issues which
are new-and we are all blazing a new trail under these laws, which means
that there omighit to be an attitude on the part of the Government, if business is
to be fostered, to meet business fairly and squarely and have the issues thrashed
out, instead of resorting to refined and highly technical questions. Arid I say
refined and highly technical questions and methods, because whenmthe very
people charged with the administration of this law take the stand, as has Mr.
1offpanir, and by evasive answers seek to give the impression to the court that
no one but the President and the Administrator have any power to do certain
things-things which complainant fears nmay be done-well, that does riot favorably impress the court, because the documentary evidence is directly contradictory to that.
Now, it is not the function of this court to encourage business or to enter into
the economic field-that is not a concern of this court, and it is not a concern of
this court, as a practical matter, whether this law is good or bad, but it is a concern of this court to see that when litigation arises, that it is pursued not only
with diligence but with fair play. Arid I do not think the Government has
approached this sort of litigation in the spirit that business is entitled to, particularly when the Government's main ground for attempting to resist the contentions of the plaintiff, is that the business involved is Nation-wide, and that what is
done here in Baltimore by this company and its other plants affects business as
a whole. That may be true. I am not passing upon that. That is another
matter, but pettifogging must be put aside.

May I offer that opinion into the record?
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The CHAIRMAN. Yes.

(The document directed to be inserted will be found in appendix,
after the close of the day's session.)
Senator CLARK. As I understand, Mr. Curlee, the reason assigned
for the fact that the court in this case could not enjoin the taking
away of labels was because they could not get service on the code
authority.
Mr. CURLEE. That was the reason.
Senator CLARK. Because they were outside of the territorial jurisdiction.
Mr. CURLEE, It got service on the compliance director for the State
of Maryland; it got service on one member of the code authority who
was resident in Maryland, but he did not have enough of them in to
prevent the actual act or to place them in contempt; in other words
they acted contrary to the decree of the court, but perhaps not in
technical contempt of it, because they were not in the territorial
jurisdiction.
Senator KING. How many organizations were represented in the
defense in that case? How many lawyers, if you know?
Mr. CURLEE. I was told there were 21 lawyers representing various
branches of the bureaus of the Government. There were numerous
arguments made.
Following that, this has been widely circulated among the clothing
trade:
"Clothing firm ousted by N. R. A. 'Blue eagle' authorities
crack down to protect higher-paid workers." by the United Press
dated Washington, July 26,1934.
This excerpt has been widely circularized in the circulars issued by
the Amalgamated Clothing Workers Union. It is a press dispatch
widely circulated and reads as follows:
Ignoring a Federal court injunction, the Men's Clothing Code Authority was
instructed to withhold N. R. A. labels from its second largest industry member, L.
Greif & Bro., Inc., because of violation of code provisions to protect workers recelvion ore than minimum wages.
The present order cuts around an injunction granted in Federal court at Baltimore restraining N. R. A, from taking away the "blue eagle." It is pointed out
that no retailer can handle Greif garments without N. R. A. labels. It was indicated that the Recovery Administration would go further and remove the insignia
and institute prosecution in the near future.
Tho Greif firm claimed that loss of the "blue eagle" would cause cancelation of
orders amounting to $1,250,000.

May I introduce this into the record?
The CHAIRMAN. Yes.
(The balance of the circular referred to is as follows:)
To all clothing workers:
The reason for the removal of the "blue eagle" labels is that this company
has been charged %ith violating section 11, (b), which reads as follows:
"(b) The existing amounts by which wages in the higher-paid classes, up to
classes of employees receiving thirty dollars ($30) per week, exceed wages in the
lowest-paid substantial classes shalt be maintained."
This means that anybody who had been receiving less than $30 a week, should
have received on September 11, 1933, in addition to the 20-percent increase, the
same increase that was given to the lower-paid sections, to bring them up to the
$14.40 minimum. Have you received this increase?
If you have not, you have once more been taken advantage of and your firm
has violated the code in the same manner as L. Greif & Bro., Inc. are being
charged with; and are in danger of receiving the same treatment.
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The N. R. A. has but 10 months to go-then your employer will try to go back
to the long hours and miserably low wagm that existed before. Protect yourself-join the Amalgamated now;
Fraternall yors
CINCcmATI Jonr BoAas, A. C. W. of A.
Mr. CURLEE. So far as the unwillingness to meet the issues is

concerned that Judge Coleman spoke about, I do not know how to
interpret the dismissal of the Belcher ease that is reported in this
morning's paper, but I believe that the public at large will construe
that as evidence of an unwillingness on the part of the Government
to have the case decided on the question of constitutionality.
Senator KING. What is the Belcher case?
Mr. CURLEE. It is a case that comes up from a southern lumber mill
in which the operato0 .- aH for paying less than the
minimum wageWworking more thl . he maximum hours. A
demurrer to
e indictment was sustained s. and the Government
ap pealed.
e case is now pending, a direct c
and a flagrant case
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onal, a clear d flagrant case of
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Mr. CURLEF. I was present at the N. R. A. hearing.

I am trying

to identify it. I was present at the hearing before the Compliance
Division. There was a mass of figures presented, Senator. I do noL
recall any testimony at all to that effect, but the field auditor's reports
were all there. I did not inspect them. There was a lot of comment
on those.
Senator C0OSTIGAN. Would you be surprised to know that the wages
were approximately $6 a week in the precede days?
Mr. FunBLEE. The average of all of the Greif plants?
Senator COSTIGAN. I refer to the wages of a substantial number of
employees.
Mr. CURLER. Senator, I do not think that a distinction is important.
A few days ago, you remember, I said something about the difference
between an average wage and a mininum wage. I can easily conceive
of the propriety of a beginner earning say nothing for a short time
': 'I
un til she learns the trade.
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Senator COSTIGAN. If a return to precede conditions should be
sanctioned by Congress, is it your opinion that we are likely to return
to such conditions as I have mentioned and is you have mentionedno inunmum wage payments or payments aggregating not more than
$6 a week for workers?
Mr. CURLEE. Senator, I am not convinced that those conditions
obtained, so I would not like to prophecy a return to conditions based
on an hypothesis that has not been established. I think a return to
a wage condition under the law for a free flow of economic forces and
interplay would result in good times and when money is plentiful, in
high wages; in bad times, in low wages.
Senator COSTIGAN. In what average wages for workers?
Mr. CURLEE. in what average? I could not give any estimate
for that, Senator.
Senator COSTIGAN. You could make no forecast of minimum wages
which night prevail under the free play of competition?
Mr. CURLEE. Under conditions as they obtain now, if businesswell, I do not claim any gift of prophecy, and what I am about to say
as an economist and a prophet is perhaps worth next to nothing, but
I do believe that if the N. R. A. is permitted to lapse, and if business
is permitted to go ahead, that we will see a revival of business. If
they will take the leading strings off and let business go ahead, it will
result in increased wages and increased production.
Senator COsTIGAN. Above the minimum wages now in effect?
Mr. CURLEE. In some cases.
Senator COSTIGAN. What I am trying to develop is whether in
better times you had wages as high as those now safeguarded by the
minimum wage provisions.
Mr. CURLEE. Senator, I dare say in better times, with comparable
average wage, we will see in a given institution, that the minimum
wages were perhaps lower, but the solution is not a minimum wage.
It is not the test. Without this, without the N. R. A., and without
the liuimuni-wage provisions, if we get good times, it is conceivable
that in a given institution the average wage may go up and still the
minimum may go down, because of beginners, less capable workers,
and so on. Putting in a minimum wage, Senator, in my opinion,
that does not elevate the wages of those workers to that minimum.
In most cases I believe it results in the elimination of those workers
from the pay roll entirely.
Senator CoSTIGAN. Were you satisfied with wage conditions in the
precede days?
Mr. CURLEE. I was not satisfied with the wage conditions or my
own earnings or any other conditions in the depression days.
Senator COSTIGAN. Do you think the worker can be protected and
assured a minimum or decent subsistence without statutory safeguards or effective collective bargaining?
Mr. CURLEE. Senator, pardon me, I would like to discuss those
things with you, but would you like me to get through with the factual statement first?
Senator COSTIGAN. I have no other questions to ask you except
one. If you could answer that briefly--do you feel that the workers
will be as well safeguarded in the absence of the N. R. A. as they now
!
I.
are?
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Mr. CURLEE, I believe that the lot of the workers and of all others
of our population, Sanator, will be better off if production, industry,
and business is given a chance to operate and function. I do not see
the interest of the worker as distinguished from everybody else. I
think we are one people-worker, farmer, professional man-and our
interests are all bound up together. In prosperity we all enjoy good
incomes. In days of adversity we are substantially all reduced.
Sexqator COSTIGAN. Did the workers enjoy any increase in the
precede days under that system?
Mr. CURLEE. I think they did.
Senator COSTIGAN. What were those incomes, approximately?
What have you in mind as a decent level of subsistence for a worker in
the men's clothing industry?
Mr. CURLEE. I have not in mind any figure. In Shelbyville, Ky.,
it would be very low. In Chicago and'Rochester, making the highest
grade of product, it would be high. In places like St. Louis, for
example, it would be a mean between the two. Shelbyville, Ky.,
would be very low at any and all times, I think.
Senator COSTIGAN. You have very frankly indicated your lack of
concern over minimum wages provided they are uniform. Is it true,
nevertheless, that your association requested the elimination of wages
above 40 cents an hour for workers?
Mr. CURLEE. We did certainly object from the very beginning to
this article 2-B, and we have repeatedly requested its elimintion since
that time.
Senator COSTIGAN. Including the elimination of wages above 40
cents an hour?
Mr. CURLER. Not all wages above that-I do not know that this
is important, but cutters and off-pressers are classified as separate
classes, but omitting that, we have contended earnestly for the elimination of article 2-B and still do.
Senator COSTIGAN. In other words, you regard 40 cents an hour
as a decent level of subsistence?
Mr. CURLEE. I do not so regard it, Senator. I say that a minimum
wage will not be the average wage, and after all, establish a minimum
wage of 40 cents and you have clothing institutions operating at
from 40 to 45 cents an hour. Employees earning from 40 to 45 cents
an hour. That is, I believe, the average for the industry according
to the testimony produced-I do not know how reliable it is, or just
what the basis of it is-that it is 60-odd cents with a 40 cents minimum.
Senator, may I finish by factual statement? I would be glad to
go back and discuss this with you?
Senator COSTIGAN. That is the last question I desired to ask you.
Mr. CURLEE. I hope that you will return to your questions,
Senator, but I would like to get through.
Senator COSTGAN. No, please proceed.
Mr. CURLEE. Now I want to give you another example or two of
this power of economic lynch law that these people possess. A man
may vindicate his rights in court and win a victory, but it will be a
posthumous victory. I understand that Milliken finally had his
rights adjudicated and vindicated by the Supreme Court of the United
States in Civil War days, but if I recall correctly, they hung him
before the vindication. That is what happens in these cases.
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Let me give you another example. There is a client of mine who
is perhaps the smallest manufacturer of clothing in the United
States with a completely integrated factory. There may be smaller
contract shops-I do not know. This is the Greenspoon Clothing
Co. of St. Louis, employing about 30 people. Mr. Greenspoon has
been in business there for many years and enjoys the respect of the
community, and has been in harmonious relations with his employees
at all times, respected by everyone who knows him, and a man of
high character and a fine fair man.
He did his best. After about 9 months of operation, a field auditor
came around and checked him up.
Senator KING. You mean after operation under the code?
Mr. CURLEE. After operation under the code. After he had been
under the code for about 9 months and no complaint made, the field
auditor came and audited his books for those 9 months of operation.
He found that he owed-no minimum wage involved here-he found
that he owed $35.06 alleged deficiency owing to five employees. To
two of them he owed less than a dollar apiece. To three of them he
owed a few dollars apiece. The aggregate of his deficiency was
$35.06.
He got a demand for that. He wrote this letter to the executive
director of the clothing code authority. The field auditor's report
had been in about 2, months at that time, but Greenspoon had just
gotten his demand. He said:
I have received your letter of November 17, in which you say I must make
application to you on November 27, and that you will not allow any further
extensions.
I run a small shop and employ about 30 people altogether. I have more operations than I have employees. The piecework rate from my operations before the
code ranged all the way from a fraction of a cent up to 5 or 6 cents, and some
operations higher. It did not seem practical to make increases on some of the
smaller-priced operations, but I made more increases than was necessary on some
of the higher-priced operations. The work was so distributed as to distribute
the benefits of the increases that were made.
This situation is somewhat complicated, and I find myself unable to present
the case properly without outside assistance. I have employed Ernst & Ernst
to go through the accounts and present the figures properly. I have just recently
returned to the city, and the time you give me is entirely insufficient.
Ile got a letter in replay giving him 10 days and saying that the
case had been pending so long, they would not give him any more
than 10 days. He was unable to complete his audit in 10 days, but
he did get lessrs. Ernst & Ernst to work on his books.
Senator KING. Are they the nationally known auditors?
Mr. CURLEE. Yes.
The letter concludes:
The amount claimed by you, $35.06, is not enough to fight over, but I feel
that a great injustice would be done me if I should be required to make back
payments to my employees if I do not really owe them anything. I am sure you
do not want to do any such injustice, and I do not see the reason for any great
haste, as myi employees are all satisfied and are not complaining. I simply want
time to get at a the facts and show them to you, so that you will understand.
I shall let you have my figures as soon as the auditor can get them together.

At this juncture he came to me for advice and I told him this.
I said:
Mr. Greenspoon, if any individual person claims that you owed him $36.06
and you claimed you did not owe it, you would Invite him to bring suit against
110782-35-PT 3-
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you in a justice of the peace court; and if he prevailed, you would pay it; and if

you prevailed, you would not have to pay It; but you are confronted with a grave
situation here. This is not going to be any suit over $35.06. You do not get a
chance to adjudicate it, They will take your labels away from you and you will
be put out of business.

We went on and had Ernst & Ernst audit him, and it disclosed to
us, in the first place, that he did not owe the $35.06; and it disclosed,
in the second place, that to his remaining employees according to the
code' authority's own standards of demand, he had overpaid $507.
That is certainly evidence; if nothing else, it is evidence that the
man was not a cheat and a chiseler. According to their own figures,
he had overpaid the great majority of them $507, and he had underpaid five of them $35.06.
We had a hearing before the 2 (d) committee in New York City.
I went up to attend the hearing and Ernst & Ernst's auditor was
there and we had the hearing, and the case was taken under advisemont; and since I have been in New York on this trip, Mr. Greenspoon forwarded to me a letter from the code authority stating that
it was inadvertently referred to the wrong committee and he would
have to pay $35.06. The case is still pending. He has not paid the
$35.06, and he may have his labels jerked away from him at any
moment. He may get another hearing in Washington, D. C.
It makes no difference how his rights may be finally adjudicated.
At the end of the litigation he is put out of business after a trial by
some member of a bureau in Washington. The code authority cannot convict him finally; he has his right to appeal to Washington, to be
tried here.
The CHAIRMAN. You have about 10 minutes more.
Mr. CURLEE. It is my belief, Mr. Chairman, that we have come to
a parting of the ways as to whether our rights shall be determined by
the judicial process or by a bureaucracy. I (1o not think there is any
middle course. The situation has come about where not only your
rights are adjudicated by these tribunals, hut there i; a bureaucratic
finger in every pie.
I will give you one example of that. I spoke of the Goodall Co.
The Goodall Co. are manufacturers of summer clothing, mixed wool,
rayon, and whatnot. When the clothing code was approved, the
pants manufacturers were under tile clothing industry. The provisions for the clothing industry were so onerous that they made
application to be released of that and come under the cotton-garments
industry where the provisions were less onerous. They contended
that they were in competition with overalls where there was a maximum wage of $13 a week, I believe, with no provisions for the higher
brackets. The men's clothing code had $1 for cutters and 75 cents
for off-pressers, and they could not stand the competition with the
manufacturers of cotton pants. An amendment was effected so that
the manufacturers of cotton pants, when he worked in clothing factories, was put under the garments code, the cotton-garments code.
That is a right intricate thing, but they adjusted their processes of
manufacture to segregate them properIy and got them under the
cotton-garments code.
Then cane along the proposition of the sumimier wash suits.
Digressing from that a moment, we find in the new amendment
here, and they got under the cotton garment code and then they
came in competition with the lower grades of woolen panLs. So that
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on the recent amendments, there is a proposal by the clothing code
authoritySenator KING (interrupting). Who proposed these new amendments?
Mr. CUIRLEE. To get the cotton manufacturers of pants out of the
code?
Senator KING. Which amendments are you speaking of?
Mr. CURLEE. Those heard at the February 1 hearing. We had a
proposition there that workers on pants be paid 10 cents an hour less
than workers on coats. There is not any difference in the wage scale
or the skill or ability in doing that work, but the difference was made
because of the competition of cheap pants. This was odd pants.
Suit pants provide for a certain minimum, and odd pants for a lesser
minimum. Entirely disrupting the internal workings of an industry
to attempt to adjust a differential which was artificially created in the
first place.

Another example: The manufacturers of cotton wash suits were

given certain concessions in the code. Summer wash suits of all
cotton was the definition. They were allowed longer hours and
lower wages. Mr. Ward has another application pending. He does
not make that character of garments. He makes garments of a mixed
content, as I told you, popularly known as "palm beach." That is
his trade name. He said, "I am in direct competition with the cotton
wash suits, and I want special concessions in hours and wages."
That hearing was held about 2 weeks ago, and I was present at it.
He told of this competition there, and his necessities for it.
There is a lot to be said, and lie did not fail to say it, but there
were other manufacturers there who said "Mr. Ward's product is in
direct competition with my summer products, making identically the
same kinds that lie makes under different trade names. If you do
that,, and describe this character of garment, I draw the line there."
Others said, "Well, we make garmionts not identical with that but in
direct. competition with it, called 'tropical worsteds and summer
worsteds', and if you draw the line, draw it above the tropical
worsteds." And the suggestion was made that tropical worsteds
are in competition with lighter weight regular worsteds, and the
only thing that could be done was to exempt everybody from the
operation of the code.
That illustrates the difficulty. The administrators and the
numbers of advisers sat around puzzled and bewildered over this
problem, and well they might be, because there can't be a thing done
m the industry without coming to Washington and getting an interpretation and an order. It is absolutely beyond human capacity for
Washington to furnish enough bureaus, and'enough skilled experts to
direct the people in Shelbyville; Mr. Meyers in Rochester, Mr. Ward
with his four plants, and everyone else in the industry, what they may
do and what they must not do. It is too much to expect..
It, is no reflection on the capacity of the men in charge of it, to say
that. It simply cannot be done.
Mr. Chairman, I am through,
Senator KING. You mentioned just one matter that you said was
the subject of controversy. What was the trouble in connection with
tha1?
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Mr. CURLJE. The trouble in connection with that is this: I intended to dilate, and I wish I had a chance to do it.
Senator KING. Do it very briefly.
Mr. CURLEE. Very briefly, it was this: The difference between the
lowest-pay substantial classes and the higher-pay classes shall be
maintained--leaving off the refinements. There was no intimation
of what the lowest-paid substantial classes were. The code did not
defineit. The code authority care out with an interpretation, which
a apparently was nothing but new legislation, but the industry had no
objection to it. It said that the lowest-paid substantial classes shall
include 20 percent of all of the workers. The manufacturers' problem
there was to see what his classes were-they are classified differently
in different factories, but each manufacturer has no difficulty' in
classifying his workers. Apparently that was to include the lowest
20 percent. So the manufacturers who could so classify them and
ivent to work and adjusted their wage scales in accordance with thatLhey did so.
lhen came another interpretation. Its origin is mysterious, but it
in substance requires not classes including 20 percent, but that 20
percent of all the individuals receiving the lowest scale of pay. That
is possibly understandable. And then on top of that conics the faiaous Herwitz formula. If members of the committee are interested
ia that, there is a brief chapter on article 2 (b) and on the Herwitz
formula in this Green Book, in its practical application. It is impossible for me to more than sketch it in outline.
Senator KINo. Your objection, then, to this provision was its
vagueness?
Vr, CURLEE, If I might just finish in a moment, I think 1 can show
that, Senator. The Ierwitz formula required an audit of a test
week precede, before the code, and from that he determined the
lowest-paid substantial classes. This was one method, but there
were numerous ones. I will tell you one. One was to arrive at the
lowest 20 percent that way. Then there was one to establish a
differential involved with the compensation for reduced working
hours.
I have some algebraic equations in the Green Book which will show
those processes. It is shown on pages 25, 26, and 27 of the Green
Book, but briefly he determined the hourly earnings required for each
worker, each one commuted separately, after having gotten the
average for the lowest for the 20 percent, lie computed the required
mitimum for each individual worker.
Bear in mind that nearly all workers are on piecework rates. Then
he went further and gave tle election to average the work by sections.
A section seems to be a group of people performing an identical
operation. ie averaged them by sections.
lie saw what their
ages were, what their wages are required to be, what the average
increase in piecework rates for that section should be, in order to
comply with all of these provisions; and having determined all of
that, he thereafter absolutely ignored the actual earnings of the
workers, for, having cast then into that precede mold, merely colnputed the number of hours they had worked, and said, "Pe has a
deficiency of 2.6 cents per hour through all of this time, and he has
worked so many hours."
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Absolutely ignoring all subsequent experience, So that the whole
scheme was absolutely cockeyed, absolutely unrelated to any facts
or realities, and with that, and with its various interpretations, they
may be interpreted in any way at all. I will say without any hesitation that there was no uniform application of'that. Tile auditors'
reports may be turned in uniformly, depending upon which particular
formula they are using, but in the work in Washington there has
been none, and I have asked the deputy administrator and the code
authority to give us a list of the bills that were sent out, not a list
of the names, but the aggregate number of bills sent out, and the
changes in those bills, and the amounts realized on them as comromises, an( the amounts still pending if the bills had been reduced.
have been unable to get any data on that.
Senator KiNa. The bill depends upon the formula adopted by the
representatives of the code?
Mr. (URLEY. It depends upon the formula adopted by the representatives of the code and the ideas of the equitie:3 of the committee.
Let me say a word about the procedure of this committee and how
these equities are determbled.
Senator KING. You have only 2 minutes.
Mr. Cuina . A field auditor goes out and makes a report. The
executives staff examines that report, and decides in the first instance
whether there is ,uilt or no guilt. If the executive staff decides
there is no guilt, it does not come before it, and that is the end of it.
That is a Wido latitude. They cannot convict but they can acquit.
If they convict, it goes before the 2 (d) committee. If the 2 (d)
committee finds no guilt, that is the end of it.
But there again is a wide latitude of discretion in that. If the
2 (d) committee finds guilt, it then goes to the Compliance Division.
They may introduce and start mid stimulate proceedings against any
member of our group at will and may convict or not, in their discretion,.
We can start it) proceedings or investigations against them whatsoever. So it is a one-sided game.
Mr. Chairman, I thank you and the other members of the committee for your patience.
Senator 'KING. We will adjourn now until 10 o'clock tomorrow
momaing.
(Whereupon, at 12 noon, the committee adjourned until Wednesday, Mar. 27, 1935, at 10 a. i,)
(The following appendix is in connection with the testimony submitted by Mr. Curlee.)

APPENDIX
Tii

RiSE OF THE

CLOTHING

WORKERS

(By Joseph Sehlossberg)
(The following pages constitute the introduction to the documentary history
of the Amalgamated Clothing Worker, of America.)
The Amalgamated Clothing Workers of America has, within 0 years, extended
its influence and jurisdiction throughout the United States and Canada. Its
membership now embraces over a score of nationalities. Iii fact, 40 languages
are spoken in the gatherings of the Amalgamated members. Men and women of
different tongues and creeds are working together as one human family.
In this brief sketch of the present clothing workers' organization' the writer
has attempted to furnish the background, which, lie hopes, will help in understanding more fully this great labor drama.
The material for the construction of a complete history of the clothing workers
prior to 1914 is still hidden from view, though it is hoped that it will some day
be utieartlied and used. The writer was, therefore, obliged to draw entirely upon
his own experiences. For this reason the discussion is mostly confined to New
York, but it is substantially true also of other important clothiing centers.
ESCAPINO

FiIOM

RACIAL

PERSECUTION

We sludl go back a ftll generation, to the eighties of the last century.
Czarist Russia Joel inchmded mon~,g its crimes against man kind the piale of
settlement in which Jess were coined.
The assassination of Czar Alexander II
by Russian revolutioisti resulted in a period of repression during which were
passed the infamous May laws of Count Ignatiev, Minister of the Interior.
These laws, which were particularly anti-Jewish in character, abolished the
"privileges" heretofore enjoyed by 'the victims of the "pale'" au1d intensified
their humiliation and misery. Then, to complete the persecution, the Government organized is series of pogrons agaiiist the Jewish population of Russia.
The Wandering Jew raised his eyes to the great Now World in the West.
There hloie beckoned to him. With a heavy heart lie bade farewell to his home
and the sacred graves of his ancestors of ruany generations and set out o the
journey to distamit America.
When the great masses of iRussianu Jews arrived in America ini search of econoi
opportunities and security froni pogroms, they wore literally transplanted
from the dark Middle Ages to modern civilization; from the hamlieraft system
of production to tle factory p,'tem; the medieval town to the modern metropolis; political autocracy to political democracy; religious persectiomi to religious
freedom; almost total illiteracy to public education; finally, from complete
absence of rights and liberties to a cojistitotiomially guariuiteed )ill of rights.
The new arrivals were bewildered by the sudden change and blinded by the
bright light. All circunistances combined to remler the newcomers excellent
objects of exploitation, and the sweateAip received then with opel. arms.
Those who had the unenviable privilege of working ill the sweatshop of those
days will agree that General Sherman's definition of war as hell applies with
equal force to time sweatshop; to him also will Dante's Inferno be more real,
Many of those immigrants were skilled tailors And they easily found eumployment ihi the numerous shons.
Most of the others also found places in them and
learned how to make men s and womn'H garments.
To those 1)(0)le the sweuutshuop was America,
The sweater, the owner of the sweatshop, who passed under the perfectly
respectable name of oontractor, was the midd lenian between the manufacturer
and the worker, The contractor of today is performing the same economic
function, but his position has been greatly changed through the activity of M-3s
union. ResponsibIlitie s unknown il tile early days have been imposed by the
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union upon the contractor and tie most revolting physical arid moral condition
of the sweatshop have been entirely eliminated.
The sweatshops afforded the manufacturer many advantages, lie was in a
position to employ on his own premises a minimum of help, which meant a
tremendous saving in rent, superintendence, and in other items. Thus two
classes of shops developed: The "inside" shop, which was the inlifacturer's
Olnn factory, and the ' outside" shop, which was the sweatshop. Gutting was
That was one big factor
always done " inside " and tailoring mostly 'Ioutside,"
in setting the cutter-up as an aristocrat among the tailors. That feeling of
"su )riority', later fostered by the United Garment Workers, made cooperate ioi
between cutters and tailars impossible. The Amalgamated (IhIlog Workers
brought about equalization by raising both the tailors and the clltter, to a nww,
different, and higher level of "superiority", the high digiiity of lomai brotherhood.
The tailors who were fortimate con'igh to work "inside" mijoyed hotter santary conditions, more or less regular working hours, and aove all, security iii
wages. The sweater frequently absconded with the earnigs of the workers.
The latter had no redress. Tlhey were strangers to the marifuctu'er. Ile did
not employ them; lie employl tiac contractor only. O(ne of tinl attractive features
of the sweatshop) for the iami facturer was his perfect freedom frni respousilil ity
to the workers. Today the mion holds the maimftHurer resposible f'r th'e
workers' wages an( for violations of the workers' rights by the contractor. If
the etttra'tor ilisatiaars with the pay roll the malitifacttirer must write anther
check for the workers, It is his rctitsilility und it is for him to protect himself
from a dishonest contractor. The Amalganated Chithing Workers, single
handed, hits Irought about this iniprovemitent in tih tinorating sytteili.
The sweatshop made hiomnani labor so cheal
that thtre \Oas noi itt.entim'ei
for
tin' (ieveipaent o machitinetry beyond the very sitilhe setting rmlchiine irplled
lie th power of the limman foot. Th' iatroltctio of itew imcltinry ini the
clthting industry iin New York, where ic i sweatshop li'i,4lh'd, coicidied with
tf titiitlill. As ]uinati labor grew morii'e exliw;i\ee iiitcry
etiliiiic necessity.
'Ilte sweater canto front time ranks tif the very poplt' witoni liie tv'i Ihcidhitg
white in his shop. Frequetitetv there ws 'Itse iitiimy Islwecit lhe sw'tatsltp
owner nid th sweatshop w
atll they adiltessed etch other lay their first
1ir,
til

growth

le(t'liio an

haiitts. They imna' have been lhaymuaties ill tit old citittry ind goiie to the sittlO
lelhrew school. .ks it ritle the sweater was tholiughtful enittigh tti explilnl to his
lit
ussia 10 rities
fellow teiiSllll that, $5 a wtek rciille 'rioatit 10l rtbles.
WitS ii t'iMiciililsoit
alltit
to earn in I week.
I'smile. ini the early year's, the
s\\ t'ati'r hall einie to this ctilntr'v aieaI of the employees. That tnld his e'pililyt'er
status a1to hint itt "Ainlericilir " to the ifre rteelitly arrieci wotlrker.
le
'l'h 1i1itttfilctltrer was of the saute ra'e its the sweater and the wiirke,rlht
Was "siiferior" to both. lie sttillll hailed froi western Euiroie, nainly from
business
li'rit io', where iii hal enjoyed ilaintages ani acquiired inoderni
experience,
tl'ho intimate p'rsial
relatiis It,t.\('en the sweater ant his employees, the
oly redeenitintig feattire if tie sweatshotp, were entirely absent in the relations

those two and the 1mtiufartitrer. The sociatl chiasti that selarated
'Thenooufactizror looked down
tha thi epoiiomitt tlle.
iqittn the workers with ontetimpt.; the worllers looked iil) to the lalnilfictlrer
with ant animosity borni of deeply ftlt wrongs. ''h sociologist will find valuable
material in this rtmiitrklhe fact (f ceconlili' tlass clesvitage rtlmi ing parallel with
caste lines in the rae which for thoitittis of years has been persecuted and
01) it)re;ssed,
imdifferent today. Front the ranks if the ltwlv workers nlnv have clitibed
between

thlm was teii wider

Fret ilelly
t hey hiave keen umoro siteto the high positions of largo ontluhuyt'rs.
e
cesftl amn1t1ig the cxliiters than tli ir former "'sumtpriors'' arid dislodged them.

The caste lits are totiay faithfully fillowilg the thtllar sigi.
Tio early class struggles il tih mioderi clothing nthidstry iln Nows' York wore
Jewish class strlgglvs; hioth iastrs tut munl were of the iehbrew race. Tie
elaiss struggle ill Israel was fought it the clothinig ilidutstry of the New World.
TH

HTaANOIH

IN A 5TtAN'OE

wOrLD

At Castle Garden (the lanting place for immigrants at New York before Ellis
Island was opened) tie Russian subjects found an open gate. There were no
immigration restriction laws to keep it closed. The country was in iced of workera atith people came from the other sid of tie Atlantic to meet that need. They
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were allowed to shift for themselves as best they knew how in their efforts to adjust
themselves in the new and strange scheme of life.
The industry that was to absorb them was so situated-it would be a mistake
to call it "organizred"-that it depended entirely upon the labor of those newcorners. The leaders of the industry did everything In their power to encourage
the immigrants to leave their old homes and seek new ones, but they did nothing
at all to befriend therr when they arrived in America.
Those immigrants were helpless strangers. They came empty handed; but
they brought with them physical and spiritual vigor, and they took op the battle
of life under the new, strange, and unintelligible conditions.
At that time there was a well-organized labor movement in this country. The
Knights of Labor, though oin the decline, was still powerful and influential. The
American Federation of Labor was then iii its vigorous youth and rapidly gainiing
ascendency over tle Knights of Labor. But no helping hand was extended to the
increasing number of toilers in the clothing trades. Thus the labor movement,
too, was allowed us to shift for ourselves. The labor movement, as to all others,
were just human rubbish, trash. We were cheap labor from eastern Europe come
come here to reduce the American standard of living. But the American standard
of living that we found here, made for us not by us, was the sweat shop with
its health- and life-destroying unsanitary conditions, long hours, short pay, and
all their evil accompaniments. lr our souls we rebelled but we saw no road open
to us. We did not understand the technique of organization and organized
struggle. The country we came from had no labor movement no freedom of
assembly or speech or press; ri0 public life as it is known in civilized and denrocratie countries. We had thoWill to act but, lacking knowledge, we did not have
the power. The labor movement could not understand us and did not realbie
that we belonged to it. Ours alone -was the task of working out our salvation.
But strength cimne to us from a source that was peculiarly our own.
Wc came from ia part (if the world where the people had no rights. We had
dreamt about threm, but never had cnjoyed them. The dremn of rights and
freedom was sacred to us, not because of the high ideals in the terms of which
we always spoke of theni. In thi country we found those wonderful things.
Those who were born to rights and freedom counsidered them its natural as the
air the y breathed, but we, who had just emnerged from political slavery, looked
ipon them ueas
rrong
the most previous possessions. We lived them, ire felt
theli, we visualized tien.
WeIdid not know how to organize and secure improvements s in our conditions,
but the law of modri industrial relations, which places a distinct and seliarato
class of workers oi cue side and a distinct id separate class of employers on the
other, is irresistible. Consciously or iinconseiously, the workers are at times
forced by this law to bnid together and light for their own ciass interest. That
was what hapliened with us,
At first spontaneous skirmishes were fought by individual groups either against
reductions iii wages or for wage increase,.
Those skirmishes, however, had a different ineaning for us than they had for
most American workers. When we formed an organization and gathered at a
meeting and freely discussed grievances we were conscious not Only of the irmediate economic purpose of ou movena.it but still more so of the fact that we
were actually exercising and ejoying rights which we had never known before.
Our organization and our meeting had tire sanction of law and our speakers were
not thrown into jail because they had formulated our complaints. It was a
thrilling expcrienee. We were happy arid grateful to our adopted country while
We were ephlinhi rg of our employers.
The labor movenie t dii riot know is ior did it wish to know us, Tire spokesnuer, the interpreters of our grievances, were therefore drafted from our own
ranks. They had left Russia hcairse of thio same racial and political persecution
that liad nlr given out the rest of ins, They were as inexperienced and helpless as
the rest of us in matters of organization and tactics, but they brought with them
frorn the land of erscetion high idealismir and youthful enthususin, They
were Socialists. The foundation and lrackgroiid of their socialisro was the
struggle against czaristic autocracy in Russia. We were all filled with the spirit
of that sacred striiggle though we had not all participated in it. Those people
spoke of us, wrote for us, aid worked with us. Thus each or.e of our gatherings
whatever the irriridiate object, was an occasion for spirited propaganda for social
justice in tire broadest sense. In that atmosphere our Industrial organization
was born. We argued out great social theories of the future before we discussed
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the malll" shop grievances of the day. * * * All our work was (tone in
the broad and ennobling social spirit instead of a narrow craft spirit. Fortunately, neither we nor our leaders understood the situation. iad we known "better"
probably we also, as a matter of momentary expedience, would have hewed close
to the craft line. In fact, the craft divisions that later asserted themselves in
our organizations and were sub sequently eliinated by the Aralgamated, were
the product of the "Americanizing" influence of the general labor movenieit.
The Socialists were the only ones who helped us. None other came to us. Yet
we have been denounced for the Socialist sympathies of our organizations. If
It is wrong for our union to have a Socialist education the blame for that ]u]ist
be laid at the door of those who had cruelly estranged us, while the Socialists
gave us the best that they had to offer.
With all of our idealism and enthusiasm we did not know how tu do our work.
Nevertheless we were determiined to find our way. We groped in the dark. We
bungled and blundered and met one disaster after another. Despite every failure
we always had the courage to begin anew. Every time we were thrust to tile
ground, apparently crushed, we renewed the struggle to stand upright. The
flame of light and hope in our torch were never entirely extiruguished. We
managed to keep it burning even in, the severest storms.
*

*

*

*

*

*

*

In 1888 the then existing Jewish labor organizations ini New York, industrial
and otherwise, formed the United Hebrew Trades, which is the central body of
Jewish unions to 1hls day. That organization coordinated and directed tlhe activities of the movement. It has never been officially identified with the American
Federation of Labor.
In 1890 the same organizations established the first, lahor paper in Yiddish--ar
event of tremendous historic importance for this movement. With the establishirent of the weekly paper, Arbeiter Zeitung, the movement seemed to have more
reality. The Arbeiter Zeltung carried its working-class wssage every week to the
Jewish workers. The riessage was not only in tire contents of the paper but periraps more so in the very fact of the vapor's existence. Fur the pogromed and
rightless Russian Jewish worker to publish a Iraper, free arid nutramineled, in
their own language, giving expression to their own grievance inidaspirations, was
almost incredible,
Our own paper, written by ourselves ard for ourselves; and riot censored.
Not only the mesrago of the jourid but the very prrper and ink or arrd with
which the iessago was printed were dear and saerd to
t
s.
Blessed Americal IHow grateful ire were for the freedom of the prcssl
In 1894 the daily Aberd Blatt was added to the weekly rar'er. Blith (ontinred
until 1902.
In 1897 the Forward made its apllaranc.e
TIrE FiRST

r]sAL CrABS

STRUroi

The year 1890 was the beginning of a ne er a in which the movement, powerfully stiilrated ly its own press, begai to assume more iefinite form.
ihat year saw tie first elash in the clothing inlirtrics of the United States.
'fire manufacturers of ladies' cloaks and suits in New York did not relish
the
progress which the tailors were making in the science and art, of organizing; they
therefore attempted to strike a death blow at the mildesirable movement by
declaring a lockorrt. Eight thousand workers, all there were in the industry,
were lo ced out from employment. This was an errt irely 11W id very serisational item oir our list irf experiences.
At first we were dazed. We had krrowrr of
strikes but had never made the aquaintace of suh an animalis
a lockout,
Tiat lockout has left arc indelible inriession ulrn the writer who was among the
locked-out workers. It wras tire first and the strogest link in the chain that has
attached him to the lahor movement for the rest of his life.
The struggle lasted 3 long inonths, in soure factories 4 monti
and more.
There were file terrific het and humidity of the New York surrrer, fillc poliecmen's clubs, arrests, convictior, and, a'riove all, starvation. Our new training
was botir extecnsive crrd intensive.
We won.
We should have lost, according to all laws of awieotlfic organizat ion and warfare.
We won iy the sheer force of our burning irdignation against is crying irjirtice.
Perhaps we would have hust if we had ndeestood the situation better, Our
Ignoraec was oirr fortune.
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Our victory surprised us and amazed the employers. A new consciousness was
horn in us--the consciousness (sic.].
We had learned how to organize, fight, and win, but of power. Heretofore we
were aspiring for it; now it was ours.
That first great and sweeping victory electrified the workers in the other
clothing trades and gave the movement for organization tremendous impetus.
It was so contagious that it soon assumed the appearance of a religious revival.
"Old" unions were strengthened and new unions were organized with the fervor
of religious fanaticism. Unionism, in its most ideal form, took hold of the people.
We were sure that the millennium was at hand, and that we must organize hastily,
feverishly, enthusiastically. We were in cestacy.
There was a large group of old men engaged at rebuilding east-off clothing,
either sold by housewives or collected from rubbish heaps. They worked at the
"homes" of their employers. They were loyal to the old orthodox customs and
stopped work three times a day to chant their prayers. That was one of the
privileges that kept them at the otherwise very unattractive occupation. They
were outrageously exploited even for those days, Those oldest, most backward
anti docile of all clothing workers were also caught by the spirit of the time. They,
too, formed a union and held enthusiastic mass meetings.
[sic.] We had inot yet learned how to retain our victory. The other side was
clever enough to cheat us of our success and nullify our triumph. The proud
cloaktnakers' union soon lost its power, and the other unions vanished almost as
quickly as they had come. It was exasperating; it was heartrending. It was like
a young and fruitful mother losing her children as fast as she gave them birth.
But we, those of ts who felt the responsibility of continuing the work, never
gave tip. By the skin of our teeth we held on to all we could and kept on building
and bitilding anew, regardless of how many times we were obliged to start from
the beginning.
TilE CHEAT DISIlLUSIONMENT

About that time (1801) the United Garment Workers of America was formed.
We did not know then that this organization was the child of a feud, within the
Knights of Labor. We only learned later that the faction that was unable to
retain its posittion itt the Knights of Labor conveniently discovered that the
Atnericm Federation of Labor was the right organization to join.
The Aiterican labor movement was still a sealed book to us. When we were
asked tto?participate in a convention in New York, where a national organization
of clothing makers was to le formed, the idea was inpiring to us and fired our
imagination.

WeV were strangers to politics, especially labor politics. When the cutters,
Americans, were ready to assume the resporsibilitles of officering the organization
we were grateful to then and happy iii the thought that the new-bot clothing
workers' body would be led by Attericans-Americaus with experience and
idealism.
We could conceive of people without experience being interested in the labor
movement, which was our twit case, but people without idealism? Never.
What was there to hold them in the labor movement except the ideal?
We found that we were heartlessly deceived. Our loyalty and enthusiasmi
were exploited for the purpose of building up a corrupt labor-union bureaucracy.
Frotn that limte until 1914, nearly 24 years, the story of the men's clothing workers
is the story of corruption, betrayal, sold strikes, broken faith, crushed hopes.
We had rejoiced prematurely itecause the cutters becatte our fellow workers by
joining the satne organization. The cutter's sense of "superiority" was carefully
cultivated by the officials, whose efforts in this direction were facilitated because
of the fact the cutters and tailors (lid not work itt time same factory and did not
speak the same language. It remained for the Amalgamated to correct this evil.
Whatever little organization work was done by the general officers was confined
to the cutters. The tailors were completely neglected; aye, the vromnotion of
their organization, except to the point required by the "union able ', was initen.
tionally discouraged, hampered, atnd obstructed for fear of their aggressive spirit.
It haptpicncd that union officials secured front employers wage Increases for cutters
on the "friendly advice" that the employer take the increase out from the wages of
the tailors. The tailors boinq many it) number and the cutters few the employer
profited greatly by the bargain while the officials of the union were under obligation to him. Wherever tailors did attempt to organize it was in spine of and
not because of the activity of the international organization.
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The attitude of the general officers was that of private owners. Tire organization was their private property and they perpetuated themselves in office by
"elections" from which the members were excluded. The shrewd politicians
managed to impose their authority upon unsophisticated and helpless rank and
file, but there was no cooperation, no solidarity.
As stated, the officers' interest In organizing the tailors did not go beyond the
do-called "union label" which we soon learned was a fraud upon the workers
and a source of corruption for the officials. Tire "union label" fettered the
"organized" workers and made them infinitely more helpless than were tire
unorganized. Frequently "union-label" workers were compelled to scab upon
their striking brethren icr noilabel shops. Where "union label" slaves refused
to betray their struggling ferlow toilers they were expelled by the general officers.
The loyalty of the trade-unionists who demand the "union label "gavetheemployer
and the faithless official a strazglehold upon the "union label" workers.
Far from being a guaranty that the garment bearing It is mado tinder union
conditions the much heralded "union label" mnay represent the worst kind of
working conditions, not even barring prison labor. The most bitter enemy of
the "union label" was the worker who was compelled to sew it on the garment.
He knew that by this act lie was deceiving those who were demanding the label
with the idea that they were thus safeguarding his interests.
The dishonest and indifferent leadership of the United Garrerit Workers made
effective organization work impossible. Tire energetic efforts of the young
enthusiasts werle mainly directed to fighting corruption and crookedness in tile
unions. Many turned away with disgust from tie industrial organization; giving
tip the industrial struggle as hopeless, and intimately associating unionisi with
corruption, they dedicated themselves to the other branches of the labor moveorent; the socialists political organization, educational clubs, and routlal-aid
societies. It was in this period that the now powerful Workmen's Circle was
organized.
In New York an organization of plig uglis, knorwu as "the I ns of London",
fought tire physical battles of the leaders against tire menrbers,'and blooislid
was of rather frecinuent occtrrence.
EXPLOITING TIg

WonxEas'

MISERY

A hideuis situation developed in New York in tire irneties arnd lasted for several
years. A gang, tinder tire leadership of a notorious character of those days, hit
rinir the idea of manufacturing strikes. It proved a profitable eriterpriso.
Working conditions were nisrrable. 'hFie task system of work, which still
send,i a shiver (town the backs of those who knew it at that time, was ii full
bloom. Under that system, which consisted ii the task of making a certain
iniber of garments a clay, the employer was in the happy position of nit reducing
wages. lie only kept ol piling op coats while wages r'emaired stationarry. It
developed into the most savage speeding-up system. Frequently one would
work hard a frll and long-hour week ard have only 3 or 4 clays' wages to his
credit. To remind a New York tailor today of tire task system nicans to remind
him of tortures which lie is glad to forget.
Tihe workers had many serious grievances and no orgaizatimo worth speaking
of to remedy them. The plotters seized air opportunity when industry was active
arid called urpon tie workers for a strike at a time when they were entirely unprepared. Tire pschology proved sound. Anybody could have thrown a burning
match into the'powder keg and set it olf. The plotters (lid it. Tire workers,
having ample cause for a strike, responded. They had not been consulted, but
that did riot matter. There was no effective organization to call tire culprits t0
account.

Whatever organization there was, tire conspirators were ii a position to control
by means of terror. Besides, who would dare raise such issues while the strike
was on, and lay hrinrelf oper to the charge of helping to break the strike in the
interests of the ernplhyers? For tire sanie reason those who understood and condemned the conspiracy cid not dare remain at k\crk. As a matter of fact, such
strikes were frequently resorted to its a nranus (f silencing anrnoying opposition.
It served that purpose admirably.
Tire program of the strike manufacturers was carried out to perfection. Large
numbers of peophi came into the halls and paid initiation fees as told. That
established a handsome treasury to start, with. A call to the good and generous
public for aid brought more funds. When all was collected that tire traffic
would bear "settlements" were made with sweatshop contractors and the people
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victoriously" sent back to work upon the prestrike conditions. All of the
collected funds remained with the clique and sustained them until the next
"harvest."
That tragic spectacle was repeated several times during that decade.
As the workers awoke to the fact that they were derived and sold out, the task
of manufacturing strikes became increasingly difficult. Various ruses were resorted to.
The writer recalls one of them. The workers were strongly resisting the calling
of a strike though there were good and sufficient reasons to warrant one. Mass
meetings were called simultaneously for New York and Brooklyn. Suddenly a
"telegram" turned up at the New York meeting with the Information that the
workers at the Brooklyn meeting had decided to strike. That determined the
matter. New York would not scab on Brooklyn. The Brooklyn meeting was
then informed of the strike action taken in New York whereupon it adopted a
strike resolution. Thus a strike was created officially and "democratically."
Their solidarity made the workers an easy prey to the conspirators, whose
dastardly crime remained unpunished.
The struggle for a clean ard honest organization began shortly after the formation of the United Garment Workers. From that time until the change was
finally effected it 1914 there was consistent opposition to the officials' misrule'i)piosition that refused to be downed,
While the dissatisfaction with the United Garment Workers' administration
was general, the active struggle was confined to a small number of persons. The
rank and file remained passivley indifferent. With no confidence in the organization they refused to' jilin it; refused to come in and attempt to rescue the organization for the people. A task of this sort is always left to small, militant groups.
The masses come when conditions mature for them to act. Pioneering is done
only by individuals.
All efforts for an honest organization were frustrated; sometimes by physical
force, and at other times by bribing away vulnerable leaders, and by various other
means. But the struggle never ceased.
INTEREST IN TiIE (INEHA,

LABiOR MOVEMENT

During all tlrse trying years, and ini spite of our own melancholy experiences
with the general labor movement we were intensely interested in its progress.
The first great struggle which we tried to understand was the universal movenient for tie 8-hour day, including tie bloody tragedy in Chicago in 1886. The
first Viddish panrilhlet circulated anung the Jewish workers was on the 8-hour
dajfn 1892, Homestead fascinated us. We followed that remarkable struggle of
the steel workers with rapt attention. Their defeat was as painful to us as If it
had been our own,
Iazleton, where striking miners were shot down, was another namo in Pennsylvania which caine to rrean nmch to us.
In 1894 the magnificent American Railway Union strike won our fullest
sympathy. When Eugene V. Debs, its leader, called upon all friends of the striking railway men to wear white ribbons we all decorated our coat lapels with those
white little bows,
It might be of interest to note, at this juncture, that the American Railway
Union strike was the immediate cause of the establishment of our daily prper,
the Abend Blatt. We were provoked by the antagonistic strike reports in the
capitalist Yiddish press into hastening our plans for a daily paper. We started
it on the solid basis of several hundred dollars in cash and some more in pledges.
We followed carefully the brave struggles of the Western Federation of Miners
with their raids, bull pens, and deportations. We became intimately familiar
with such names as Crrpple Creek and Coour d'Alene.
The great miners' strikes of 1902 and later years had no more sympathetic and
interested followers than those unfortunate clothing workers wir were unable to
build up an organization for themselves.
And so all along the line.
There has been no event of any importance in the labor movement generally,
down to this day, that did not arouse our sympathetic interest.
The labor movement did not wish to know us but we were anxious to know the
labor movement.
Outr horizon was not limited by our own clothing trades movement nor by the
American labor movement gernerally; it included the labor movemnerts of the
world. Tie British lockers strike, unler the leadership of John Burns, was
of no less increst to us than the American miners' strike led by John Mitchell,
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or a very interesting eapmakers' strike in New York in the early nineties, when
the Jewish unions gave the strikers employment by having them maike special
May Day caps for the 1st of May parade. The "passive strikes" of railroad
workers in Austria and the Italian Government's method of breaking a railway
strike by calling the strikers to the colors were subjects which we were anxious to
understand.
Needless to say that we had a very deep interest in tile
then illegal and underground labor movement in Russia.
The Russian revolution of 1905 stirred our souls by the vision of the world in
motig n
Russia in revolution was to us a new birth for all life; a people coming
into its own. To us the Russian revolution ureant more than freedom for the
country of our birth. It must be remembered that we had been worse than stepchildren in Russia. Much as the Russians had suffered at the hands of a cruel
ruling class, it was but one part of the misery which was the lot of the subject
nationalities. To the Jews particularly Russia was hell on earth. The "pale"
was our "country."
There we were allowed to live in constant fear of pogroms,
We established our homes in this New World and had no thought of returning
to the old one. Our interest in Russia's freedom was therefore due entirely to
our interest in the people's freedom-in the world's freedom. Every feeling of
chauvinism or national selfishness was completely absent. If we (lidhave a
more immediate and live interest in the regeneration of Russia than in other
countries it was because we knew and understood that country and its people
better than we did others, It will, therefore, be easily seen why the Russian
revolution found such a powerful response in our hearts.
Judged by accepted standards, the revolution of 1905 was a failure. In reality
It was the first lap of the revolution which in 1917 made Russia free.
The unsuccessful revolution of 1905 sent large numbers of young revolutionists
into exile. Naturally enough many landed in this country and the clothing Industry received Its fair quota. They were a most valuable acquisition. Their Influence upon our movement was tremendous. They revitalized our forces.
Unlike the earlier immigrants those exiles brought with them excellent training
in theory and practice, received in the revolutionary movement.
By that time there were a number of nationalities in the clothing Industry in
New York. Next to the Jwo, inpoint of numbers, came the Italians. Today
there are over a score of nationalities in the various clothing markets.
THE COMING OF THE CRISIS

During all those years there was no point of friendly contact between the inter..
national officers of the clothing workers' union and the rank and file; no sympathetic understanding on the part of the former for the latter and no desire for such
understanding. The two belonged to different worlds. However honest some of
those officials may bave been, their mental attitude, the result of a corrupt atmosphere, was such as to render understanding of and cooperation with the
membership impossible. Where the officers are unable to understand the members, cooperation is out of the question.
To the Russian immigrant the situation was a reproduction in miniature, of
Russia with her Czaristic bureaucracy and oppressed people. There was no hope
without a fundamental change.
In 1910 the clothing Industry in Chicago was tied up by a general strike. The
condition of the organization was as deplorable as in New York and some of the
other cities. The strike was a spontaneous rebellion against industrial oppression.
In spite of disorder, chaos, and the open faithlessness of the international officers,
the struggle was continued for 6 months, With their rensarkable spirit the
people would have accomplished wonders if they had been well organized and
honestly led.
Lct the following incident serve as an illustration of both the cynical irresponsibility of the leaders and the fighting spirit of the betrayed workers: After months
of bitter struggle the officers issued relief orders to the amount of $35,000 against
an empty treasury. The outraged strikers, learning of the fraud, gathered in
large numbers and gave vigorous expression to their burning rage. When the
question was then put to the strikers whether they would accept an invitation
to surrender, the response was a unanimous "No."
They tore up the relief
checks and decided to stay out in the face of continued starvation. Some curious
strikers were anxious to Interview the "leaders", but could not locate them.
They had wisely adjourned to another city.
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In time the strike developed its own leadership out of the seething chaos, against
the wishes and efforts of the official leaders.
That strike laid the foundation for the present magnificent clothing workers'
organization in Chicago and brought to the fore some of its ablest leaders of
today. One of them is now general president of the Amalgamated Clothing
Workers of America.
Tie strike was lost, with the exception of Hart Schaffnqr & Marx, with whom
an agreement was concluded, However, an organization was won.
During the strike, work was sent from Chicago to New York, and the clothing
workers in tihe eastern metropolis constituted one great army of scabs breaking
the strike in the western metropolis. Thousands of workers were touched to the
quick by the shameful "prosperity" that came to them. They could not remain
calm while consciously stabbing their fellow workers in the back. But they were
helpless. There was no organization of any consequence. When an appeal was
made by the workers to the official leaders of the skeleton organization they were
told to be grateful for having plenty of work and "mind their own business."
In scabbing against struggling workers in another city New York was but
following an established custom. The workers in other cities, including Chicago,
did exactly the same thing when a strike occurred in New York or anywhere else.
But now times were changing and a desire arose for new "customs" to replace
the old.
Not only did tile officers refuse to stop scabbing in unorganized shops in New
York against their own members in Chicago, but workers in "label shops""organized" workers-were enlisted in the strikebreaking activities. When tie
"label workers" refused to do scab work and walked out, they were promptly
ordered back by the officials. The more progressive and self-respecting among
the "label workers" quit their jobs rather than assassinate their fellow workers
on the industrial battlefield.
That Chicago strike experience aroused a large number of enlightened workers
and stiffened their determination to begin anew the efforts for organization. It
was here that the 1905 spirit exercised its strongest influence. The work was continucd with a will and developed remarkable enthusiasm. One result of that
agitation was the Tailors' Council, created for the purpose of demanding that
the general officers organize the clothing workers.
That agitation led up to the great strike of 1913.
It was in a way the counterpart of the Chicago strike of 1910. The organization was still confined to the frortt ranks of the workers. But these had succeeded in creating art organization atmosphere. When the strike was called the
response was getir-al. Ir'orr the errd of December 1912 until sometime in March
1913 Clte struggle lasted; all through the bitter cold of winter. It was the usual
contest between the empty stomach and the full pocketbook. The greatest
force in that strike was desperation. The alternatives were "Work and starve"
or "Fight and starve." The choice fell on the latter. Appeals were frankly
made to the public to help feed the hungry children. Help caine from sister
organizations who were of our flesh and blood and understood us well.
The general officers remained loyal to their time-honored policy of oppressing
and antagonizing tire rank and file. Not only was no help of any kind, financial
or otherwise given to the strikers, but when the contest was at Its bitterest the
general president ordered the strikers to return to work on a "settlement" on
which they had not been consulted. The strikers resented both the terms and
the method of the "settlement" and refused to accept it. The Mayor of New
York City, accepting the authority of the union's official head, Instructed the
police n nt to permit any more picketing. He sent the following letter to Police
Commissioner Ralph Waldo, wich made picketing impossible:
MAacH 7, 1913.
Sin: I call your attention to the acts of lawlessness and violence which need
to be put down by the police at all hazards at once. For many weeks there has
been a strike on In tire garment-making trade. That strike was settled 1 week
ago by employers and the labor unions. As soon as, such settlement was reached,
Thoeas A. Rickert, general president of the United Garment Workers of America,
officially declared the strike at an end and directed all employees to go back to
work. This has been attested by Mr. Riekert ard the representative of the
eirployeri' side, who have appealed before me. The settlement conceded practically all the demands of the employees. They did thereupon go back to work.
But lawless persons have continued to hover around the factories arid workshops
ever since, and they are indulging in acts of lawlessness and violence.
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Two places have been shattered by bombs thrown by them, aridlast evening
Mr. Kohn, of the Washington Clothing Co., at 10 Astor Place, was knocked
down and grievously battered and wounded by these lawless people after leaving
his place of business for the day. These people are not engaged In any strike.
They are lawless people in the city, who come forward when there are strikes
and disorders and commit all sorts of violence. Let them be dispersed, Let
them not linger near these factories and places of business on the score that they
are peaceful pickets. They are not pickets. The strike is at an end. They
are lawless characters to whom no lenienoy whatever is due. See that they are
not permitted to approach any of these factories and places of business. And
let them be arrested if they commit any unlawful act.
Very truly yours,
W. J. GAYNOR,
Mayor.
The breach between the officers and the members became so wide that it could
not be bridged over. The bitter hatred felt by the members for the officers grew
Into a passion,
Under the circumstances tile strike could not vield to the workers all they had
hoped for. But it yielded then the most precious of allthings-a live orgaiizatioi.
The fact has already been mentioned that inthe course of passing years workers
from various nationalities joined the Jews in the clothing industry and that the
Italians were next to them in numbers In the strike of 1913 allnationalities
united to demonstrate their international solidarity. It was then that the Italians
and the Lithuanians for the first time occupied a conspicuous position in the labor
movement, particularly the Italians, who were greatr in number. Both groups
of workers made a splendid showing and have since been excellent union members.
It was then, too, that it became clear that the clothing industry in New York
was no longer an exclusively Jewish industry, as it Lad been in former years; it
had become a cosmopolitan industry.

*

THE TURNING POINT
The period of 1910-I3, particarly the year 1913, was a turning point in the
history of the clothing workers' organim'atlon. Strikes like those in Chicago and
New York occurred in various cities. And each city had the sanie tale of woe:
Treason and selling out. New York, Boston, Baltimore, Cincinnati, St Louis
Chicago--they all had the same story to tell. Ini many cases the treachery of
the officials produced a ileep-rooted prejudice against rruioniism, the victims considerIng corruption and treason as inherent In uion organization. That was
particularly the case in Cincinnati, where a strike in 1013, which began most
successfully, was disrupted by a mere telegraphic order from Now York to return
to work Immediately and unconditionally. In such cases it required tremendous
efforts and patience to overcome the prejudice fand bitter memories.
There was at that time no organic unity among the local unions in the various
cities. The logical connection, the general office, through which all local unions
are linked together today, was a separator Instead of a unifier. To fill that gap,
at least for the purposes of the approaching convention at Nashville, Tenn., 1914,
a conference was created in New York, which, was somewhat similar to tire committee of correspondence of the revolutionary colonists.
From that time on the organization was built and strengthened until it was
brought to its present powerful position, % here all nationalities are working in
harmony and cooperation.
The power that sustained the misruling bureaucracy In the United Garment
Workers of America was, and still is, tire union label overall industry.
Overalls are bought by workers only. rhoso who are well organized, and desire
to do their duty as organized workers, insist on getting union labels upon their
working clothes. They do so In the naive belief that the label stands for what
they imagine it should stand: good working conditions. But In the overall
Industry the label represents slavery for the workers---slavery under tir employer
and slavery under the union offleial, The dues from the helpless girls in the
overall factories ard the sale of labels to the employers, are permanently flowing
streams of income to sustain the officialdom. The overall workers do the bidding
of their two masters blindly. There was never rny recognition of fellow niremnbership as between the clothing workers and tire (vorall workers until the latter
be an to join the ranks of lhe Anralgarated Clothinug Workers.
Then we came to "our" convention in Nashville, in the hope of saving the
general organization for the membership, we found the overall workers' delegates
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under the watchful eye of a representative of the overall manufacturers, They
were 100 percent safe for both masters.
When we were refused admittance to the convention and practically read out
of the organization we were not dismayed. In former years that would have
demoralized and disrupted our ranks. This time we were no longer foreigners,
strangers, intruders, though we were called such; we were Americans. In the
school of experience by hard knocks we had learned the technique of organization
and struggle. If the administration had been aware that we had acquired that
precious
skill probably they would have been inclined to grant us concessions.
n their ignorance they were uncompromising. We held our line intact and
carried our case to the American Federation of Labor at its convention In Philadelphia, November 1914. There we were told that "whether right or wrong" we
could not got a hearing. That burned all bridges behind us. Then and there
we determined that there would be no retreat and that we would proceed and take
the consequences, whatever they might be. Our course stands vindicated today
before the entire labor movement, as has been maliciously charged, is amply
proven by our attitude toward the labor movement, morally and financially.
WHEREl AMERICANIZATION

MEANS

HUMANISM

Where all other attacks fail we are charged with un-Americanisni and disloyalty to the country. The quality of the cry of "Americanism" and "loyalty"
depends entirely upon the source from which it cones. We do not intend to
We only wish
be apjologetic or attend t to meet all brands of "Arnericanisin,"
to show what our "Amerricarism" is, in practice.
There are in the clothing industry today many workers who were born ill this
country. They must be accepted as Americans under all standards, for they
cannot even lie deported. This discussion must, therefore, be limited to those
who were born in other countries.
When we, the foreign born, catte to this country we did so as workers. Every
cent that passed into our hand was honestly earned by our hard toll. We
received nothing unless we worked unlimited hours; we and our families. We
were so thi'iftv that we lived in dingy, airless, and lightless rooms; large families
and lodgers iii siiall apartments. We ate the most modest and the cheapest
food. We woro the meanest kind of shoddy. We spent no money at all on even
the Aniall comforts and pleasures which help to make life sunnier and brighter,
By the most painful sort of abnegation we stretched our meager sweatshop wages
for deposits in the savings banks to provide for a rainy day. And while we were
thus practicing the teachings of laidustry and thrift-teachings which we were
told were American-we were denounced as cheap labor and reducers of the
American standard of living. Were the cheapness of our labor and the lowness
of our standard our choice? Did we impose them by force upon th industry?
We found them hero, "American made' for us, But we, with our -v;- and our
industry and our energy, built up the clothing Industry. It Is now o~o of the
most Important Industries in this country. That Is entirely due to our labor,
the labor of the immigrant workers, It was built with our health and our lives,
Many are the premature graves of the sweatshop victims.
We have shown how seriously we have taken the American institutions. We
began to Americanize. We learned eagerly all we could about this country.
That we sincerely came to love this country for what it meant to tis is amply
attested by the fact that we established our hories and raised our families hero,
We became Americans by deliberate choice, Without any compulsion, but by
our own free vill, we renounced our allegiance to the rulers of the countries of our
birth and became American citizens, We did so because of what American history
and institutions meant to us, The thrill that we ox erienced when receivin our
citizenship papers cannot be appreciated by those wlo have not themselves lived

through it, The thrill did not come from thie piece of paper.

It came from the

consciousness of becoming a member of a great democracy; from the consciousness
of being welcomed Into that democracy. To uis the Declaration of Independence
is not a historical document; it is a living message. To us Abraham Lincoln Is
more than a national hero; he is a mighty figure who carried the torch of civilisation and progress high and far. His struggle still enthuses us by its wonderful
human appeal. We (to not shout hurrah for politicians and officials, but we have
cheers for American freedom. We have felt it a genuine joy in participating In

American institutions because of the high idealism and possibilities for greater
119782-85-
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democracy that we see in them. That is our Americanism. If there is disloyalty
in that we plead guilty.
. We submit, however, that this is genuine Americanism because it is genuine
humanism. And upon this basis we feel justified, aye, we deem it our duty, to
defend those rights and liberties which have won our hearts for this country
and because of which we have planted our homes here and made our own adopted
country the native country of our children.
And as we grew In our Americanism and learned our rights we understood the
great American maxim of "He who will be free, himself must strike the blow."
Accordingly, we organized and struggled, until we had built up a strong and
powerful organization for our protection. We brought order into the hopelessly
chaotic clothing industry, abolished the sweatshop, established a humane standard
for the working week and secured for ourselves better wages. Then the cry of
un-American "cheap labor" and "reducing the American standard of living" was
changed to the cry of un-American "wage profiteering" and "ruining the industry." Our "un-Americanism" today is traced directly back to the raising of our
working conditions. We ask: When were we un-American? When we were
helpless and downtrodden and unable to take proper care of our children, or
today, when we have time for Intercourse with our families, thereby giving them
a real home atmosphere? Then, when we were compelled to take our children
from school and send them into the factory, or today when we are sending them
to school properly fed and clothed? Then, when our children grew up in ignorance, or today, when we are helping to make Young America fit to govern this
country in the next generation?
OUR ATITUDE TOWARD THE LABOR MOVEMENT

We raised ourselves by our own bootstraps to the position we now occupy.
We have achieved our success because of our deliverance from faithless leaders
and our unshakable confidence in our cause and in ourselves.
The rest of the labor movement, with very few exceptions, has treated us
like outcasts, obstructing our work and injuring us in every possible way. Yet,
we have entertained no ill feeling toward our sister organizations, our sense of
solidarity of interests being greater than our feeling of injury. The labor movement has not understood us. Our great success is now bringing many of them
to an understanding.
. The fact that we failed for a quarter of a century within the official labor
movement and succeeded and triumphed within 5 years outside of it should be
food for much thought.
In 1913 we were entirely unorganized. Today we are fully organized and
have a voice in industrial legislation. We have added 200,000 men and women
to the army of organized workers.
, In 1913 our hands were outstretched for alms. In 1919 we gave from our
own treasury $100,000 for the support of a strike of other workers.
,,-We have humanized and vitalized our industry. We have raised hundreds of
thousands of souls from social degradation to the high level of human dignity.
In 1913 we asked for charity; today we demand rights.
These are our credentials to the labor movement of the world. Though
gravely wronged by the general labor movement we stand ready to give it, in
our common struggle, the full benefit of our power and success.
In our own organization we have one cosmopolitan army of workers who
belong to one another. In the labor movement generally we see only workers,
fellow workers, sisters and brothers, united for the same cause,
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Form 125-31.

CONFIDENTIAL GOVERNMENT REPORT

MANUFACTURED UNDER

File No. - - -

MEN'S CLOTHING CODS. AUTHlORITY

ABC. 666666

N. R. A, member
sfjignia U. S.

e Do
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ur Part

DEPARTMENT OF COMMERCE
BUREAU OF THE CENSUS
WASHINGTON
IN COOPERATION WITH THE

MEN'S CLOTHING CODE AUTHORITY
ESTABLISHED BY THE CODE OF FAIR COMPETITION FOR THE MEN'S CLOTHINo
INDUSTRY AND

THE NATIONAL RECOVERY ADMINISTRATION
(Check branch of industry)
Ready-to-wear
Tailor to trade or custom tailor
Men's separate trousers
REPORT

OF NUMBER

Single knee pants
Summer wash suits

OF GARMENTS CUT FOR

4 WEEKS ENDING ----------

In accordance with sections 3a and 6a of the National Industrial Recovery Act,
you are requested and required to fill out the following schedule.
Replies will be held in strict confidence and no one but sworn Government
employees, and the Executive Director of the Men's Clothing Code Authority, or
his duly authorized representatives, will be permitted to examine the individual
returns and no publication of the summary statistical which may be compiled from
these and other similar reports will be made which would disclose any of the facts
or figures in your report.
Men's clothing

Number of garments cut forweek ending--

Kind ofgarment............. .......................................
Suits wholly or partly ofweol- .:.,...:.'
......
.........Suits ofcotton, mohair, linen, etc ......... .........................................
----------------------------------------Separate trouser's
wholly pgpartly of woo.,
...
Separate trousers of cotton, mohair, linen, tet.......... ........................
.......................
..............
Overcoats
and topcoats .....................
Odd coats .....................................................................
Boys' clothing

Nut'bdr of gooments cut forweek ending.-

Kind of garment. .....
........................................................
Suits wholly or partly ot wool ---------_
__----------------------- ------------ -----------Suits of cotton, moheir, linen, etc....................................................
Separate pantswholly orpartly of wool ...............................................
Separate pants of cotton, mohair, linen, etc... ....-----------------------.............
0 vercoats ....................................................................
.-------------------------------------------Mackinaws, reefers, and light coats .....

We hereby certify that this is a correct statement of number of garments cut
during each of the 4 weeks stated.
-------------------------(Firm-news
(Firm name)
.......--------(Ad
-

-

(Aathoried(sigature

s).
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[Blue eagle
insignia.]

Established by the National Recovery Administration to adminsister and enforce the Code of Fair Competition for the Men's
Clothing Industry, approved by President Franklin D. Roosevelt, August 26, 1933.
MEN'S CLOTHING CODE AUTHORITY,

New York, 15J: 2-85.
VB 1/21/35.
In reply refer to
GENTLEME-N: The next pay-roll report includes the pay roll for the 4 weeks
begirliin January 21 and ending February 16, 1935.
You will continue to send these reports to the United States Bureau of Labor
Statistics, Washington, D. C., using the franked envelops or franked labels (no
postage required) enclosed with the pay-roll forms. These reports, after being
tabulated in Washington, will be forwarded by the Bureau of Labor Statistics
to the Men's Clothing Code Authority.
This report is to be filled in in the same way as the last report, yellow sbeets
for office employees and white sheets for manufacturing and nonmanufacturing
employees.
This report should be mailed within 10 days after the close of the period for
which the report is made. It should therefore reach the United States Bureau
of Labor Statistics not later than February 28, 1935. If it is not received at the
Bureau of Labor Statistics by February 28, you will be reported delinquent by
that Bureau.
Your continued cooperation is requested in forwarding these pay-roll reports
to the United States Bureau of Labor Statistics promptly and completely.
Very truly yours,
MEN'S
CIOTHINO CODE
AUTHORITY,

By HERWITZ, Comptroller.
(Form of envelop)
U. S. DEPARTMENT OF LABOR
Bureau of Labor Statistics
Washington, D. C.

Penalty for Private Use
to Avoid Payment of
Postage, $300.

Official Business
COMMISSIONER OF LABOR STATISTICS,
DEPARTMENT OF LABOR,
27

WASHINGTON, D. C.

This envelop can be used only for reply to Offiial Communloationo.
Address MUST NOT be changed.

The
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Form 4-A 4
SUMMARY

OF

PAY ROLL REPORT

(United States Department of Labor, Bureau of Labor Statistics, Washington,
In Cooperation With the Men's Clothing Code Authority, Established by the
Code of Fair Competition for the Men's Clothing Industry and the National
Recovery Administration)
Fqur-week period ending ----------....................
Firm name ----------------------------Address .............................
Week ending..._ Week ending ...... Week ending .....

J~s
.0

Fa:try ............................

offlco.._
.............

.

a

.

-i

........

h

q.,r.

,, g

T

Week ending.....-

UP

0"

.....................

............................................

Location of establishment: -- _ _ - - - - - - - - - - - - - - - - - (Please supply separate report for each establishment,)

Have you made any changes in rates of wages since last report -----------(Yes or No.)

If so, give date ------------

Was it an increase? ----

or decrease? ------

Percent of change -----------Number of employees affected -----------The wage-rate changes desired are general changes and not individual changes for
length of service or unusual merit.
Send to Bureau of Labor Statistics, Washington, D. C.
Form 116

iThis form to be used for factory employees only

File No.

-

(Send to Bureau of Labor Statistics, Washington, D. C.)
U. S. Department of Labor, Bureau of Labor Statistics, Washington, in cooperation with the Men's Clothing Code Authority, established by the Code of Fair
Competition for the Men's Clothing Industry, and the National Recovery
Administration-Pay roll report
(Men's Clothing Code Authority label)
Check branch of industry: Ready-to-wear -;
tailor to trade or custom
tailor -;
men's separate trousers -;
single knee pants -;
summer
wash suits.
Check one: Manufacturer ; contractor -.
Firm name...
A ddress . . . . . . . . . . . . (Print
. . or. type
. .name
. .plainly)
. . . . . . . . . . . . .
(Street)
(city)
(state)
Shop or departm ent ......................................................
(Show knd of shop or department)

Four-week period ending -----------------------------------------........
Location of establishment--..............
(Please supply separate report for each establishment)

In accordance with section 3a of the National Industrial Recovery Act and
article 8 of the Code of Fair Competition for the Men's Clothing Industry, you
#re -equested and required to fill out the following schedule,
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Tih data bolow will be hold in ttconfideoo except istofar as tiuy ma1Nnbe ti1aid
solely by tho code authority to effectuato the purposes of the Code of ,alir Corpetition' for tho Men's Clothing Industry, and any additions or aierndnmnts
thereto, and no publication of the summary statistics which may be compiled
front these and other similar reports will be mnado either )y tho Btureau of Labor
Statistics or the codo authority which would disclose arty of the facts or figures
in your report.
NoI.-Ihludo
all mnatufaetuting employevs- skllted and uoskilled worketr8
of all classes; also so-called
ent)loye', stich ir shtp-repailr
vninoiniouatrinhg'
crewsioingiincors, electricians, foremen stook clerks, shipping clerks, trick drivers,
porters and watchlnn. Omit su)erihntend(lents, etc., eligaged solely in stpervisory
work.
lg etui+
Iil
lit

IWv'ok
Pay -roll number
ii
or imtic

. '.'............

r

'

Kimi ur %York

....

--

I n urr
I

WVeek
'11d.
i'g
tu, "+

--

\'Alilii
,k on.

n

.

.

tue-ut I lourr VKor-I ilmrs
I
Eutn. I Iom% Kar
worklir'i1( workrt hugs orkedl Intgs wrkedIn"

........... ......

.......

.....
.......... ..2 ..
7::."
\ .- . ---*-7-2
* .'-7
**
..
......
..
. ..

Wootk
log eIl.
+

--.-

.. ...

........................

*..-i...... .....-. '.7; - .. 7

. . . . .... .. .

.

.. .

'Fh foregoing is a true alnd accurate report of ott'uiltloi, hours, adI
of each worker,
(lirn lianio)...................
......

. ..
(Authiorlizd signature)

(Address) .. -

-

[This form to be uset for ofmicoortuployees
only]

Formt47-4

hearings

...

-...

..

.

File 11.-

(Send to Bureau of Labor Statistics, Washilngton, D. C,)
'nited States departmentt of Tabor, Blureaut of labor Statistios, Washington, in
touperithion with the Men's (oth]ng Code Atuthority, established by the Code
of Fair (onlxioiti<ol for the Me l's (lothing Indthstry and tie National liecovery
'\
ui i imistrat iou--pay-roll report
('beckl1 braclt
of industry: heady to wear ...
Tailor to trade or rtoiuoil
tailor --; Men's separate trottsers -; Single knetipants ...
Sumiller
Wash stits
Cheek rc: Marii factlrvr.... ,

Contractor

(Men's Clothing Code Authority lahel)
,] ril~l 1111lllt. . . .. . . . . . . . . . . . .(Priti
. . . or. .type
. . name
. . .pnlily)
. . . . . .
. . . . . . . .
A d d res~s... . . . . . (Street)
. . . . . . . . . . . . (City)
. . . .. . . . . . . (Slat)
.
. . . . . .
Site) ) or deosartutient,. ..
.
..
.
.. ..
(Show kind of shop or doi1rtmont)
+

l'ouir-week period ending

..............

I neat.tit of r'st uibl shnu<nt...........................................
('Imo supply sopuroto roiuart for caoh ostabilshmont)
IlI
'uo'iiithivi
gtitu1
,\w6t
i of the Natiolnal Iliih.trial lhecov'erv Act and
attit'[t 8 of tit' (Ctoeof Fair (oitiuiptition for the Mln' (lothing Iliuhistry, you
art' rcmtestcd .ad reiuiired to ill rust the following sebedthle,
The data
solely by the
petition for
threto, antid

vtdow will be held In etirifilenc except itumofar as thtrode authority to effetuate the pturloses of the ('rie
or
rolt
tlitir.,
d
Industry, anid ti
the Meln's (0'tlig
no Irthl'liiti of the sutioarY statistics which Iay

muiv be irod
of Pair Coinarendviunn'ts
be (t'illled
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reports will lie minie either by tho liroiau of Labor
iid otlher iinllar

8itti.4thi-i or tho (doe aithority which Wotuld disclose iny of the factsor fltires
in your report.
Nori.---Ineltide clerks, stiegraphers, hookkeopors, tundall other office workers.
OCuit. IfgIIrIs covering ouitside slesmlen, te.,cti\es, or other responsible adninstra)o niot Iclido hero lersotls doing ,loricil work In factory, or
tlvooijloyeo.
shop-re mlr crews, engineers, elotrican9 foronii, stook clerks, shipping, clerks,
trock (river,

lch pertons silioilt be reported

tiorters, or wthhnen.
I
I

Week ond.
fig .

i or
Payroll iilll
nasill

1o1lho Kliid of
work
orfo-

me

Weekend.
fing

Veek Odfri- --

under

Woek end.
lig

Timm
iirs
n- Hours Vaorn.
liours iEort. irfors EeFrn.I
worked tigs worked ing9 worked tags worked loge

....................
"........
.........................
........
...
. . ..
....
.I
. L.....
_........
. ..... ..... .. ...... ... .... ..
To<talI
...........
The foregoing Is a true aitd acctrate report of ocoul)ation, hours, and earnings
of eith worker.
(Fin t tit).......................
(Auth orid
P.
grtoure)

(Address) ....................

[The New York Sun, Wedriesdoy, Mar. 1, t361
AN N. R. A. MASTnIrmIE
(Editorial)
A largeand htandsone pai pitt, issiiud a week or two ago by the Research
at Planning Division of tho National Recovery Administration, bears tho title
"Report on tliOperation of the Nationtal ltecovery Act," Its statistical tables
bit their signifleance is vividly
nity took forlidable to tho wayfaring liali,
lbroight honte to ihn it graphic clarts. In the body of the report special attontion is caiied to chart 17.
Even moro startling Is the light
pliid upon the iot of titose reveving dividides
and Interest by the historical comparison pletired on chart 17 (p. 27). Note
in 1)eeoniiier 1934 wore only about 60 percent of the
that althoigh pay rolls
total in 1120, dlvidends and interest wer 150 percent of their total in 1926. In
short, the incono enjoyed by those who received dividends and Interest was 50
percent higher than '926, oeti though the national Incomne has deelilmod nearly
1,0
percent since that date and volume of plroduictiton has declined by ono-third.
'Startling" is certainly noil too strottg a word. Of the 120,000,00 inhabitants
of the United States, It Is sofO to say that not a sihglo one1stempmctod the existence
of this state of things and whoever has taken the slightest Interest in the subject
is sire to havo thought that income front corporation securities is now, and has
long been far less thiain in 1926, Nor will anybody's astonishment be lessened
whon lie
looks at tho chart itself for it tells us not only that, dividends and interest
are now greater thnin ii 1020, bitt that they have been greater than in 1926 In
very single year throughout the depression. For example, taking dividends
alone, it appears front the chart that they exceeded the figure for 1020 by about
116 percent in 1031 and about 42 pereentt in 1932. This Information will certainly make the ordinary business man stare and gasp.
lt there is one place where tho astonlshiment will be even greater than it will be
of Internal Revenue at Washington.
in lutminess circles. That place is the Bitreatt
That Blureau issues an annual publication entitled "Statistics of Ineome." The
latest volume issued is for the year 1932 and it gives the total of dividond! for
that year as $3,880,000,000 an( tho total for 1926 as $5,945,000,000. This is a
decrease of35 percent, whereas the N. R.A, chart shows an increase of 42 percent.
And Inevery year of the depression tihte Intirllai Revenuo ltreW'S filgutres contrast
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in this same way with those of the N. R. A. report's total of dividends is more
than twice as great as the Internal Revenue Bureau's total.
How can we explain this amazing contradiction? Naturally the first thing one
does is to inquire into the method by which the N. R. A. figures were arrived at,
Upon that question chart 17 gives no information. But fortunately a note
appended to the statistical table upon which the chart is based does state the
source from which the dividend figures are derived; and, incredible as it may seem,
they are not the result of any research whatsoever, but are simply copied from one
of the publications of the Standard Statistics Co. And, turning to that publication, we find it, too, making no claim of having done any research in the matter,
but gi ing as the source of its figures the New York Journal of Commerce. By
what method the figures were obtained from the files of that newspaper we are
not informed; but, indeed, they are presented as a mere tid-bit of information
having no connection or relation with the general purposes of the publication.
Thus we see that there is not the faintest reason for supposing that all the
world has been wrong about the state of corporation income in the depression,
and not the faintest reason for paying any attention whatsoever to the N. R. A.
report's statements on the subject. It would be easy to pile up damaging particulars which would show up more fully the grossness of the error, but it is hardly
worthwhile to do so. For the real gravity of the matter lies not in the figures
but in the men behind the figures.
It requires an effort of the imagination to conceive of a great Government
research organization publishing and drawing special attention to a flagrantly
false assertion upon one of the broadest issues of the time, an assertion whose
falsity is obvious on its face, and sponsored without the slightest inquiry. If some
one person-whether the Director himself or a subordinate-was silly enough to
think a stray item in a business publication sufficient ground for putting the
Federal Government's endorsement upon an obviously preposterous statement,
one might surely have thought that among the scores of officials paid as experts
by theN. R. A. Research Division there would have been someone to choke off
the absurdity before it went to the public. Above all, it is appalling to think
that the head of the Research and Planning Division, who naturally acts as
economic adviser to the N. R. A. itself, should have made himself responsible
for a blunder so montrous and so ridiculous.
NATIONAL RcovRu

ADMINISTRATION RELEAsE, No. 10560

(Release Monday a. m., Mar. 18, 1935)
Leon Henderson, Director of Research and Planning Division of N. R. A.
today issued the following statement:
] sincerely regret that misunderstandings have arisen because the Research and
Planning Division in a recent report charted the widely accepted Journal of
Commerce series of dividends and interest payinents.
In order to compare the course of dividends and interest payments over a
period of years, we used the oldest available record of such payments, one continuously published by Standard Statistics Co. and based on data collected for
more than 20 years by the Journal of Commerce. We had the same degree of
confidence in the figures as statisticians, business men, and financial organizationsi who widely use all the material published by Standard Statistics Co.
The report in which the figures and comparisons with 1926 appeared was
originally prepared under considerable pressure of time for use within the Government. Later, because it brought together most of the recognized statistical series
on economic conditions, it was made available for limited distribution. The
dividend and interest series shows actual substantial proportions. If its use is
decidedly limited as is indicated by the statement published by the Journal of
Commerce, the research and Planning Division will not, only refrain from
further employment of it except within narrow limits but will endeavor to repair
any damage done by its circulation in a Government report.
In preparing the material for the report, every effort was made, as indicated,
to use only the most complete and most widely accepted information. The
limited usefulness of available data in so important a field as dividends and interest
payments clearly emphasizes the inadequacy of current statistical information.
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(Dally News Record, June 22,19341
DRECHSLER TELLS How RIVAL GROUP BARRED UNION FIRMS
CLOTHING MANUFACTURERS' ASSOCIATION, HOWEVER, FOLLOWED SPIRIT OF N. H. A.
IN OFFERING MEMBERSHIP TO ALL IN INDUSTRY, WHETHER OR NOT THEY HAD
COLLECTIVE AGREEMENTS
(By David Drecheler, secretary and counsel Clothing Manufacturers Association
of U. S. A.)
(Mr. Drechsler, discussing the N. R. A. on its anniversary, cites association
development under the spur of the N. R. A. in his second installment hdrewith.
The third, to appear in an early issue, discusses prospects for future transitionEditor.)
A review of the achievements of our association is in order now for the purpose
of demonstrating clearly the past inherent vigor which our officers deem still
available for future constructive effort.
Being aware of the shape that things were assuming in April of 1933, several
of our larger manufacturing firms in the Chicago, Now York, Philadelphia, and
Rochester markets arranged for a meeting to be held in Washington, on May 22,
for the purpose of creating a national association which was to facilitate the eatry
of the clothing industry into the plans for rehabilitation known to be in the offing.
At the meeting which resulted, the Clothing Manufacturers Association of the
U. S. A. was organized, officers were elected, and a board of directors created as
a governing body. For purposes of facility and convenience an executive coin.
mittee was appointed from the membership of the board of directors, with full
power to act for and to bind the association,
ALL

IN INDUSTRY INVITED TO JOIN

At the series of suecu,,ive meetings held thereafter, bylaws were adopted,
articles of incorporation were submitted to and filed by the recorder of deeds of
the District of Columbia, and a general and open Invitation by letter and by
newspaper advertisement to join the association was addressed to each member
of the clothing industry In the United States.
Beside the actual clothing manufacturer, the roster of the association included
contractors, market associations, and members of affiliate Industries. The total
membership soon comprised some 75 percent of the entire industry. Efforts
were early made to coordinate the association's program with the work of such
related groups as the National Retail Association and the woolen group. The
conferences resultant therefrom served to disclose valuable information which was
subsequently used in connection with the association's big job; namely, the draftingof a code of fair competition for submission to General Johnson.
The National Industrial RecoveryAct was then underconsideration by Congress.
Your officers appeared and made known to the members of Congress the problems
as they affected the clothing industry through our association, made some
valuable contributions which were incorporated in the final form of the act
approved by the President on June 16.
HIRED STAFF

OF STATISTICAL

EXPERTS

Immediately after the enactment of the recovery act, a competent staff of
statistical experts was hired for the purpose of adducing factual information from
which conclusions as to hours and wages Were to be drawn. The association then
set out to write a code of fair competition for clothing. It seems that while that
was going on a rival association was making much the same efforts, with the
ultimate purpose of supporting Its submission as against ours at the scheduled
hearing before the deputy administrator, Dr. Lindsay Rogers.
Valiant efforts were made to induce the rival Industrial Recoverv Association
to combine with our own group, but all such negotiations failed. The controversy
that was thus precipitated will long be remembered in American clothing history
as the fight which determined the future progressive attitude toward labor by
the industry as a whole.
For convenience hereafter, the Clothing Manufacturers Association of the
U. S. A. will be referred to as the Northern Association and the Industrial Recovery Association of Clothing Manufacturers as the Southern Association, though
both of these associations number their membership in the one case in the South.

490

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

and in the other in the North. Our appellation does, however, describe the
location of the major part of each group.
Detailed description of the various points of contention arc significant in this
report because of the light thereby cast on the industrial character of the Northern group, our own, whose interests are thus shown to be precisely those required
for the new type of economic order outlined above.
In addition to the common and perfectly normal desire for a fair profit, the
sense of obligation toward labor and the public welfare are definitely manifested.
Moreover, the virility with which the espoused cause of the Northern group was
pursued does, as was indicated before, bode well for what can be done by us in the
futur#.
TRIED TO INTERPRET SECTION 7A

On July 26 and 27, 1933, at the hearings before Dr. Rogers, it appeared first
that the reference to the famous section 7 (a) of the NIRA in the Southern
roup's proposed code, in addition to quoting verbatim the section as did the
orthern group's code, added interpretive matter which amounted to amending
the congressional statement, an assumption of power clearly unwarranted and
accordingly disallowed by the deputy administrator.
The next question which developed at the hearing was the validity of a claim
made by the Southern group for an independent code of its own. It could not,
however, defend any distinguishing grounds between the type of activity engaged
in by its members and that of ours. Their contention that they wore the mass
producers and their opponents the higher-priced artisans, the artists, was, of
course, poorly conceived and naturally disregarded. The Southern contentions
that they were a geographical division, that they were all inside shops and we
were all contractor shops likewise fell down after analysis.
If distinction there was, it could only be found in the fact that all the Northern
association members, more or less, had labor agreements with the Amalgamated
Clothing Workers Union and that the Southern group was chiefly nonunion.
Such a distinction could not support the demand for a division of the industry
into two parts with separate codes for each.
Under the NIRA, section 3 (a), it was specifically stated that "no inequitable
restrictions be placed on membership in any representative group" submitting
a code. The Southern Association clearly violated this provision in their definite
refusal to accept union firms into their association.
This, It appears was based on one of their bylaws denying membership to a
firm having a collective agreement. We clearly demonstrated at the various
preliminary conferences that we were not only willing to combine with the
outhern group but were even willing to discard our own title, bylaws, and articles
of Incorporation, and adopt theirs. It is history that we were refused.
IDaily News Record, June 25,19341
FUTURE OF ASSOCIATION UNDER N. R. A. ENVISIONED

By DRECHSLER

INFORMATION SERVICE, LABOR DEPARTMENT, SALES PROMOTION BUREAU, GRADING OF PRODUCTS, COOPERATIVE INSURANCE, AND CREDIT FACILITIES SEEN AS
AMONG FIELDS TO BE DEVELOPED

(By David Dreehsler, Secretary and Counsel, Clothing Manufacturers Association,
of U. S. A.)
(Mr. Drechsler's third and last article visions future possibilities for association
work under the N. R. A. -Editor.)
Perhaps the most stubborn part of the code controversy centered around the
wage protection we sought to provide for workers in the skilled and semiskilled
higher paid classes. Endless conferences and attempts at an adjustment of this
problem were unavailing. On this issue, the Southern group was unyielding,
until decided against by the Administrator. Since then the Southern manufacturers have supported the code, and this particular provision along with the rest
of our industry.
The last great point of dispute arose over the question of representation and
make-up of the proposed code authority. The Southern group asked for 5 members representing their group, 5 ours, and labor, consumer, and Administration
representation. Our group, for tactical reasons, contended that the southern
association was entitled to no representation at all, the theory being that an
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administrative body, and the authority was that, could not execute effectively
any policies to which it did not have unanimous adherence. Lord Bryce and
Woodrow Wilson wore the authorities for the contention.
Suffice it that the compromise which resulted was decided in favor of the
Northern (our) association, The southern group was given representation, but
such representatives consisted of 5 members as against the northern 10, and
moreover, the 5 were to be chosen by the president of the association and were not
actually required to be members of the Indistrial Recovery Association; it was
sufficient only that these 5 were not members of our association. The 15 were
permitted to select 2 more members. Labor was given 5 members and the
Administration 1.
POSSIBLE FIELDS FOR ASSOCIATION
In Bulletin No. 7, General Johnson stated that, "It is the policy of the National
Recovery Administration to build up a:,id strengthen trade association throughout
all commerce and industry." My purpose now is to describe briefly some of the
'possible fields of endeavor open to the Clothing Manufacturers Association as an
actively functioning association of the present and future.
It is my belief that we must adopt a policy of constructive work. Failure to
do so would be to ignore the patent demands of the new economic life. That
the work to be done must be (lone by someone else if not by us, or else there are
the alternatives of chaos, and regimentation, appears obvious.
Under the present code system of industrial government, there should be a
regular agency for the presentation of the nonofficial point of view to the code,
a quasi-governmental body. The peculiar problems that affect small 1110n, big
men, this or that group or type of work, can be more efficiently handled and
developed by a trade association than by the single individual who may have
neither the time, money, nor ability to make a comprehensive study and suggestion
to the code authority.
For the code authority to operate to the greatest advantage for the industry,
there should be provided some body to expound on a particular point of view,
both for and against, before the code authority. Only in such a way can the
industry be assured of an intensive study, being the basis for the code authority's
particular decision.
Moreover, there are any number of occasions when representations before
other administrative and legislative bodies of the Nation and the State would be,
of incalculable value to the industry.
The distribution of trade information to the members, with the possible
publication of a journal, would prove an activity worthy of the association's
.consideration.
There is considerable room for measures designed to protect trade names and
to prevent pirating of designs. The Fashion Originators Guild in New York has
done notable work of this kind in the dress industry.
The creation of a capable labor department designed to promote good relationship between management and labor presents a type of work invaluable in its
effects. The experience of local trad associations In our own industry indicates
that rather emphatically.
'
A centralized bureau of sales promotion could render clothing excellent service.
Marketing surveys, cooperative avertising, etc., are some of the possible activities along this line. Though it is true that our products are mainly in the necessity class, yet there are nevertheless competing products which tend to divert
some of our sales. Seasonality is an ever-present problem in our industry.
Education of the public could be a means of allaying both of these bad conditions.
Standardization and grading of products, freight-traffic negotiations, research
into new methods and technology, study of technical, managerial, and market
problems are more questions deserving of thought and action.
The promotion of harmonious relationships with interrelated industries is a
vast subject for constructive consideration. Perhaps some form of commerical
arbitration, perhaps fostering of negotiation, perhaps something else. The field
prese ts immense possibilities.
COOPERATIVE -INSURANCE

Cooperative insurance
and credit bureaus promotions of cost accounting are
1
more subjects w 'ieh are properly within the scope of a trade association.
Unemployme', insurance, once a sociological problem only, Is now very
definitely ani industrial problem worthy of our thought.
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Examination and formulation of codes of fair practice and ethics privatelyin addition to those of the code, or for submission to and, approval of the code
authority for incorporation into the code; interchange of statistics on production,
sales, shipments, stock on hand, etc.; joint purchasing are more types of activity
that could well be examined.
It is my earnest hope and desire that the program adopted by our association
for the ensuing year will at its conclusion prove definitely the desirability of
renewing our membership agreements for an indefinite time into the future. And
by our demeanor in the clothing industry and the similar conduct of others in
other,American industries the United States will again teach the world a lesson
in liberty.
In 1776 it was a lesson in political liberty. In 1866 it was a lesson in social
liberty. In 1934 it can be a lesson in economic liberty.
In the United Stites District Court for the District of Maryland. L. Greif &
Bro. Inc., A Body Corporate, Plaintiff, v. lomer S. Camminy, Attorney General
of the United States et al, Defendants. In Equity No. 2275. Baltimore, Md.,
July 23, 1934
OPINION (ORAL)

Coleman, district judge: The court finds no basis for the motion of the Unfted
States attorney that the proceedings be dismissed for want of jurisdiction, and
therefore that motion Is overruled. It seems to me that in an act of this kind,
where the district attorneys throughout the country are expressly charged with
the duty of enforcing the act, that they cannot escape the contention, at least,
that they are likely to be required by their superiors in Washington to assume
the responsibilities that may flow from the act, and in the absence of some very
definite provision in the law which does not appear, that they do not have anything to do with it, in matter of defense, although they are charged with the
duty, of acting affirmatively, It seems to me only logical to hold that the United
States attorney in this case is a proper party, and, therefore, I find that Judge
Chesnut's action was entirely sound, in at least granting the order, the question
as to who shall come under it to be later determined, I now find that the United
States attorney does come properly within the intent of the act as one of the
'Government otlicials who may be properly served in a proper case.
The other motions I will grant with respect to the various individuals who have
not been served and also with respect to the one who has been served. I do not
think, as a matter of fact, that it should make much difference whether he is
included as a defendant or not. I refer to Mr. Williams, because he is only one
of a number of members of an advisory board.
I am satisfied that there is sufficient warrant for retaining Mr. Lebow in the
case and that motion will be dismissed,
The order of Judge Chestnut will be affirmed and reissued, and the court makes
these findings of fact: That there is danger of irreparable injury being caused to
the plaintiff by reason of the threatened removal of the Blue Eagle and also of
the N. R. A. label, and the resultant inability of the plaintiff to complete manufacture and delivery of a large quantity of his garments now on hand, which have
been ordered from it, and which it has contracted to deliver in the immediate
future and which are now in the process of manufacture and delivery, and by
reason of possible criminal or civil action taken against it, or both, before the
hearing of the application for a temporary injunction can be had.
And the court further finds that on the evidence submitted, the complainant
has In good faith exhausted all means that have been, or now are, available to
it from administrative boards or bodies, in order to obtain, within any reasonable
length of time, a stay or a modification of the ruling here complained of.
Tlie court further finds that according to the administrative order X-38, dated
May 28, 1934, placed in evidence, and bearing the signature of the Administrator
for 'Industrial Recovery, General Johnson, the bodies or persons to which the
complainant allees it resorted for relief, amid which is not contradicted by the
evidence, do have power to do the things here complained of i namely, to deprive
the complainant of the right to use labels or the Blue Eagle insignia, or both.
An order will be signed in conformity with the findings of fact.
The court cannot refrain, in conclusion, from making this statement: That it
is not imp dressed with the attitude of the Government in a matter of this kind.
The conr' has before it what might be called a surfeit of counsel representing
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various branches or agencies of this iparticular department of the Government.
It would seem to the court that the Government authorities would welcome some
opportunity to test their authority. If they do not have the authority claimed,
then it is time that they be told that they have not got it. And I went to make
it perfectly clear that the Government authorities are not going to get from this
court any encouragement in the sort of tactics which have been too prevalent,
I think, today. By that I am not referring to the fact that they have asserted
certain questions of jurisdiction. That has been their right. 1 do not think they
bad any merit in them, but that is not what I am now referring to specifically.
I am referring to the general attitude on the part of the Government, which T
think is nothing short of an evasion of their full responsibility.
The National Recovery Act expressly provides that the United States attorneys
are the ones that the President and his subordinates shall look to for the administration of the act. That is expressly stated in the law. It necessarily follows
that if no other provision is made for attending to the business of the Governmen t
when an attack is made upon the law, those same agents are the ones that the
Government will look to. And the Government has been looking to them. It
is a matter of common knowledge to anyone who reads the newspapers that the
Government has been looking to them.
There is no provision in the law, unfortunately, setting up definite machinery.
It is all vague-too vague-to accomplish efficient operation, apparently, because
we have here an example of a diligent complainant that has not known exactly
where and how to proceed. I am satisfied that from the evidence that the efforts
were made in good faith. Complainant acted upon statements made to it, by
those ostensibly in authority, There was nothing else for it to do, And I mn
satisfied it had a right to resort to the court.
I am not now attempting to pass upon the validity or invalidity of the law.
That is a question which can only be determined when the whole matter is fully
presented and both sides are given an opportunity to be heard. But, as I said
at the outset, I do not think the court can refrain from deprecating the attitude
that has been displayed today on the part of various representatives of the Gov.ernment instead of an attitude of willingness to meet these issues which are newand are all blazing a new trail under these laws, which means that there ought to
be an attitude on the part of the Government, if business is to be fostered, to
meet business fairly and squarely and have the issues threshed out, instead of
resorting to refined and highly technical questions and methods, because when
the very people charged with the administration of this law take the stand, as
Is Mr. Hoffpauir, and by evasive answers seek to give the Impression to the
court that no one but the President and the Administrator have any power to
do certain things -things which complainant fears may be done-well, that does
not favorably impress the court, because the documentary evidence is directly
contradictory to that.
Now it is not the function of this court to encourage business or to enter into
the economic field-that is not a concern of this court, and it is not a concern of
this court as a practical matter, whether this law is good or bad, but It is a concern of this court to see that when litigation arises, that,it is pursued not only with
diligence but with fair play. And I do not think the Government has approached
this sort of litigation in the spirit that business Is entitled to, particularly when
the Government's main ground for attempting to resist the contentions of the
plaintiff, is that the business involved is Nation-wide and that what is done here
in Baltimore by this company and its other plants affects business as a whole.
That may he true. I am not passing upon that, That is another matter, but
pettifogging must be put aside, When this case reaches the final state of hearing
on the merits, while I have no disposition to restrict the time that you may want
for testimony or argument, provided time testimony and argument are pertinent
to the issues, I do hope that, you will cooperate with the court in getting down to
the fundamental questions,' I have emphasized this, because I was given to
understand last Friday that the Government-and I refer now to the United
Stateti attorney here as representing the Government-was entirely pleased with
the suggestion that if the matter could be postponed until September that would
be entirely satisfactory. Now, this morning Iam met with a large number of
highly technical, evasive, theoretical points, which I am satisfied must have been
raised before Judge Chestnut, amid we have had most elaborate arguments here
now for the last half or two-thirds of the day, going over questions which should
have been and could have been, if they were not, presented to Judge Chestnut.
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In conclusion, I want to say that I have never had the feeling from the beginning
that this was a question involving a labor dispute in the sense that that plhrase Is
used in the recent amendment to the United States Code, regulating the power
of the district courts to issue restraining orders; but in order to avoid that techical question; in order to got down to the meat of the controversy as promptly
as possible, I have had this hearing this morning to satisfy myself, and to make
findinvq of fact which would comply with that more technical provision, assuming,
hlt n. deciding, that it does, in fact, a)ply.
Now, gentlemen, I am prepared to sign a restraining order; and I will try to
give as early a (late for the hearing of the case on the merits as is possible.

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
WEDNESDAY,

MARCH 27, 1935
UNITEDo STATES SENATE,
COMMITTEE ON FINANCE,

11asiington, D. C.
The committee met, pursuant to adjournment, at 10:05 a. in., in
the Finance Committee room, Senate Office Building, Senator Pat
Harrison (chairman), presiding.
Present: Senators 1-Iarriso: (chairman), King, Barkley, Connally,
Costigan, Byrd, Black, Couze is, La Follette.
The CHAIRMAN. The comnmitee will come to order. Is Mr. Vincent
M1'. VINCENT. Yes, sih.
STATEMENT OF MERLE D. VINCENT, DEPUTY ADMINISTRATOR,
NATIONAL RECOVERY ADMINISTRATION
(The witness was duly sworn by the chairman and testified as
follows:)
The CHAIRMAN. You are the deputy administrator of the Men's
Clothing Code?
Mr. VINCENT. Yes, Senator.
The CHAIRMAN. I may say that we will have to move along a little
faster than we have been going, so I am going to ask all of the parties
who appear before the committee to try to deal as briefly as they
can and to go right at the meat in the coconut.
Now, Mr. Vincent, you will proceed. You have heard the testimony here of Mr. Curlee?
Nr. VINCENT. Yes, sir,
The CHAIRMAN. Will you give to the committee your reaction to
that and facts with reference to the administration of this code?
Mr. VINCENT. Our desire, Senator, is to give the committee such
information as we can respecting the organization of the code authority
and the administration of it. Any incidental facts that the committee
desires to know and which we can furnish we shall be very happy, of
course, to supply.
Senator KIN(;. Before you proceed, may I ask, have you Mr.
Howard's report here?
Mr. VINCENT. I do not have it.
Senator KING. I have asked for that and it has not been produced.
Will you produce it?
Mr. VINCENT. I am unable to. We had a copy and I think Mr.
Harriman at Senator Nye's request, delivered it to him. In fact, I'
know he did because I was with him at the time.
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The CHAIRMAN. So that you will have these facts and can answer
them, let me say this, that Senator Nye sent to the committee the
other day, and I presume that was the Htoward report, certain alleged
criticisms with reference to the operation of this Men's Clothing Code,
and we turned this over to our experts of the committee for their
investigation of this report and to give us a report, I have the report
from them here, and I should like to read it. It is not long. Then
you can make your comments with reference to it,
Senator KING. That is a summary, is it not?
The CHAIRMAN. Yes.
Senator KING. Not the report itself?
The CHAIRMAN. No; this is a summary.
Senator KING. Have you the report there?
The CHAIRMAN. Yes. This memorandum states readingg]
With respect to the Howard report on the Code for Men's Clothing Industry,
submitted to the chairman by Senator Nye, with letter of March 23, 1935.
This report, made by J. C. Howard, special agent for the N. R. A. to the
National Recovery Administration, deals with a complaint made by the executive

director of the Industrial Recovery Association of Clothing Manufacturers
Martin E. Popkin, with respect to the Interpretation and enforcement of article Ii
(b) of the Code for the Men's Clothing Industry, It is specifically stated in this
report that a further investigation may show coercion on the part of the Clothing
Manufacturers Association, and the Amalgamated Clothing Workers and the
code authority of the employees of clothing manufacturers belonging to the
Industrial Recovery Association.
In a memorandum prepared by Special Agent Howard on July 11, 1934, the
statement is made that a form letter signed by George L. bell, executive director
of the Men's Clothing Code Authority, dated July 6, 1934, had been printed prior
to that time, and mailed to the various cities where Greif plants are located, for
distribution July 5, the date of the Greif hearing before N. R. A. in Washington,
D.C.
It is further stated in the letter addressed to Special Agent Howard by M. E.
Popkin, executive director of the Industrial Recovery Association of Clothing
Manufacturers, under date of July 7, 1934, that raids were made by so-called
"investigators" of the Men's Clothing Code Authority on the plants of L. Greif &
Bro., Inc., at the very time their case was being heard before the Compliance
Division of the N. R. A., at Washington. The charge is made that these raids
were made by a group of men who attempted to force entrance to the plants and
demanded the right to address employees, and that in one instance, it was necessary to close the plant, because a riot occurred. It is stated that where the
so-called "Inspectors" were admitted, they addressed the employees in an entirely
improper manner, and in other cases where they were not admitted, they demanded that employees present themselves for examination at hotels in the various towns. That these so-called "inspectors" handed out letters on the stationery of the code authority, stating that they were empowered to act, and
quoting various authorities. In one case, the letter used was an abstract from
the Recovery Act, and bore the signature of the President of the United States,
it~is claimed.
On July 9, 1934, Special Agent Howard wrote Mr. Byers H. Gitchell, administration member of the code authority for this industry at 1440 Broadway, New
York, advising him of the complaint of these raids and asking for Information as
to what persons were sent to conduct said raids and under what instructions they

had been sent.
In a report dated July 14, 1934, from Special Agent Howard to Mr. Robert K.
Straus, special assistant to General Johnson, Administrator, the statement is
made that the special agent had been directed by the administration member
of the code authority to Mr. Bell, the executive director of the code authority,
and that he had called on said Bell, and did not receive from him sufficient data
to either prove or disprove the charges which had been made. That Mr. Bell
refused to permit an inspection of his records without a request from Mr. Straus
and qualified this by saying he could no" answer this question definitely at that
time.
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There is nothing further in this file bearing on the alleged raids, but there is a
letter dated September 17, 1934, over the signature of the executive director of
the Industrial Recovery Association of Clothing Manufacturers to Mrs. Anna L.
Rosenberg, acting compliance director, N. R. A., 45 Broadway, New York, in
which it is stated:
"At a meeting of the Men's Clothing Code Authority, Friday, February 14,
It was reported that Mr. M. D. Vincent, by appointment of Mr. Robert K.
Straus, had completed an investigation of the said code authority, on or about
August 30, and had regarded that the code authority was administered impartially
and without discrimination."
There is also contained in this file the following memorandum, signed by
Special Agent Howard:
"By direction of Mrs. Anna L. Rosenberg, executive assistant State compliance

director, which was confirmed by letter from Robert X. Straus, special assistant
to the Administrator July 18, the file in thin ease was turned over to Mr. Byres
H. Gitehell, administration member of the code authority with instructions to

complete the investigation under Mr. Gitchell's directions.
"November 23, Mr. Gitchell said I could mark this case closed."
The investigation in this case was ordered closed by direction of Mr. Byers H.
Gitchell, under date of November 26, 1934, and the file is stamped, "Confidential,
not for public inspection."
This matter would seem to be one requiring further investigation to ascertain
what the facts with respect to the alleged raids actually were, and it may be
advisable to call Mr. Bell, administration member, or some other industry member
of the code authority, Mr. Gitchell, the administration member of said authority,
and Mr. Popkin, the complainant, in order to develop the facts.

(The report referred to in the memorandum read by the chairman,
together with certain other documents, is as follows:)
Nuw YORK, N. Y., July 10, 1934.
Re Men's Clothing Industry Code Authority.
Mr. ROBERT K. STRAWS,
Special Assistant to Administrator
National Recovery Administration,
Department of Commerce Building, Washington, D. C.
DEAR MR. STRAUS: I am submitting herewith memorandum letter in the
matter of the investigation of the Code Authority of the Men's Clothing Industry. The complainant in this case, Martin E. Popkin, executive director of the
Industrial Recovery Association of Clothing Manufacturers wrote Mrs. Anna
Rosenberg, executive assistant State compliance director, under date of May 23,
1934. Mrs. Rosenberg gave me Mr. Popkin's letter and requested an investigation of his charges, and I first saw Mr. Popkin on June 23, 1934, at his office,
No. 51 Madison Avenue, New York City,
On Friday, June 29, 1934, I interviewed Mr. George L. Bell, executive director
of the Men's Clothing Industry, at his office, No. 51 Madison Avenue, New
York City, relative to the code authority's interpretation and enforcement of
article ii (b) of this code, which reads as follows:
"The existing amounts by which wages in the higher-paid classes, up to classes
of employees receiving $30 per week, exceed wages in the lowest-paid substantial
classes shall be maintained.
In interpretation of the Code of Fair Competition for the Men's Clothing
Industry on page 2, paragraph 6, and page 3, paragraph 11, "substantial classes
is interpreted"The words 'substantial classes' as used in article II, subdivision (b) are to
include 20 percent of the total number of employees employed In any,
establishment.
"If, however there Is any individual case in which 20 percent seems inequitable,
the full facts oi such case are to be communicated to the committee provided for
in article II, subdivision (d) for their further consideration."
In interpretation, page 3, there is added this paragraph:
"This interpretation shall become effective with the first pay roll following
November 20, 1933, and shall not be retroactive."
Mr. Bell called in Mr. Harry K. Herwitz, the comptroller, and the following information was obtained from them: The 20 percent referred to in Interpretation no.,
6, page 2, is 20 percent of all the employees engaged in direct manufacturing. It
119782-35-PpT 8-10
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does not mean employees outside the establishment engaged in piecework operations. There was compliance but not enforcement prior to November 20, 1938.
That is, compliance in New York, Baltimore, Philadelphia, and Boston, where
-surveys were made by local associations and wage Increases made in accordance
,with these surveys. In New York City the pay of all workers up to workers
receiving $30 per week was raised 5 percent of the total pay roll. In some of the
other cities the percentage varied a little--it was not exactly 5 percent. The 20
percent In the interpretation was derived from these surveys. In enforcing
article 11 (b) they are going after all the larger shops. Spot checks are being made
of the smaller contract shops. Field investigators are employed. The same
formftla is being used for each manufacturer. The staff, executives, make no
exceptions. The only exceptions are made by the II (d) committee. This committee was appointed September 20, 1933. One member of the committee can
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However this case has man angles, and to aid you in making the right decision, I would like to submit a trief outline of the history of II (b), data showing
how this article is being interpreted and enforced and some other pertinent facts.
Men's clothing is manufactured under two sets of conditions, where all manufacturing operations are performed in one plant, and where textiles are cut in one
plant and the major part of the manufacturing Is done in scattered shops known
as "contract shops." In the first of these, manufacturing is done in "open
shops", or under working agreements with the United Garment Workers of
America, a labor union affiliated with the American Federation of Labor. In
the second, manufacturing is done under working agreement with the Amalgamated Clothing Workers of America, also affiliated with the American Federation
of Labor.
'Two codes were presented-one from each of these groups, The Industrial
Recovery Association of Clothing Manufacturers presented a code for 111 Independent manufAdturers operating' under working agreement with United Garment Workers of America, or "dpen shop" manufacturers, the Clothing Manufacturers' Association of the United States of America for the "contract shop",
manufacturers who were operating under working agreement with the United
Garment Workers of America. The code presented by the latter was accepted.
The Code Authority of the Men's Clothifg'Industry, consisting of 21 members,
was organized with 10 members from the Clothing Manufacturers' Association of

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

499

America, 3 members from the Industrial Recovery Association of Clothing
Manufacturers, 2 other manufacturers, 5 labor representatives, 2 each from the
Amalgamated Clothing Workers and the United Garment Workers, and the
administration member.
At that time there were 1II manufacturers in the Industrial Recovery Association of Clothing Manufacturers, and less titan 4 percent of these were in New
York, Baltimore, Philadelphi., and Boston. Out of about 106,000 clothing
workers, about 49,000 were affiliated with the Amalgamated Clotbing Workers
of America, 57,000 with the United Garment Workers, or "open shop" workers,
and 35,000 of these 57,000 were employed by the 111 manufacturers, who are
members of the Industrial Recovery Association of Clothing Manufacturers.
The statement is often made that the members of the Industrial Recovery
Association of the Clothing Manufacturers were invited to join the Clothing
Manufacturers' Association of the United States of America. This is true, but it
could not have been done without giving up the right to operate "open shop",
or rnder agreements with the United Garment Workers of America. The operatirig agreement between the Clothing Manufacturers' Association of the United
States of America and members provides"Paragraph III: Any person, firm, or corporation engaged in the clothing
industry is eligible to become a member of the association, provided he agrees to
subscribe to the practices and policies adopted, and which shall from time to time
be adopted by the association, and the provisions contained in this agreement,
insofar as they are applicable to the member.
"Paragraph IV: Tle association, in the absolute discretion of the board of
directors, may prepare standard terms or agreements to be utilized and put into
practice by any member, to cover maximum hours of work for each day, and the
number o workdays each week, and the minimum rates of pay, and such other
working conditions as may be desirable to obtain the benefits of the Industrial
Recovery Act for the clothing industry. The members agree to accept and
execute such agreement, as individual contracts; or, in the discretion of the association, to be bound by general agreement of the association, and such agreements
shall be binding upon all its members as effectively as if each had executed the
collective agreement for himself. * * * "
The history of article II (b) is, briefly, as follows:
On Ju 9, 1933, the President approved the Code of Fair Competition for the
Cotton Textile Industry, subject to certain interpretations and conditions, one
of which was"Paragraph V: The existing amounts by which wages in the higher-paid classes,
up to workers receiving $30 per week, exceed wages in the lower-paid classes,
shall be maintained."
The Cotton Textile Industry rejected this amendment because It "is susceptible of invasion by unfair competitors ", "would be likely to lead to holding down
the wages of the lowest-paid excepted classes of labor", "result in inequality of
wages as between mills, and give competitive advantage to that class of mills
which least deserves It." (See memorandum to the President on Application
for Final Approval of the Code of Fair Competition for the Cotton Textile
Industry.)
This provision Is contained in only five other codes. In its original form in
Gasoline Pump Manufacturing Industry, Wall Paper Manufacturing Industry,
Lumber and Timber Products Industry.
In the Silk Textile with this qualification:
"But no employers, upon obtaining the consent of the Administrator, need
increase wages in the higher-paid classes beyond those maintained by other
employers who have increased their wages in accordance with the above provision
for the same class or kind of labor, In the same wage district."
And in the glass container Industry"SEc. 7.-The existing amounts by which wages In the higher-paid classes of
employees, up to employees receiving $35 per week exceed wages in the lower-paid
classes of employees shall be maintained: Provided, however, That where the foregoing provision results in rates that are inequitable as between plants for the same
work, revision of wage rates for higher paid classes, shall be adjusted in a reasonable manner, subject to the supervision of the code authority."
I am informed by Mr. Popkrn that he has discussed II (b) with the executive
directors of these code authorities, and all of them are of the opinion that an equitable enforcement of this provision is extremely difficult, perhaps Impossible.
The Code of the Men's Clothing Industry differs from all of these In that there
is added the word "substantial" making the revision read "lowest-paid substantial classes" instead of "lowest-paid classes."
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There Is transmitted with this letter exhibits A, B, C D, B, F O, H, 1I,1(a),.
I (b), and I (ce), and "M. E. T. Interpretation" and "Questions not answered,'
which I received from Mr. Popkin.
An examination of this data I think will show that the code authority has not
been able or willing to answer inquiries from members concerning the interpretation of 11 (b); that some interpretations have been sent only to a part of the trade.
That this provision instead of being interpreted one way for all plants, has been
interpreted many ways for many plants; that In all probability this provision is.
not susceptible of equiitable enforcement.
The data speaks for itself, Most of it is too technical for discussion in this
lette
I would, however like to call particular attention to the summary at the
bottom of page 4 (4) of "Istions not settled:" to Exhibits I (e) and r (d) where
under date of April 20, 1934, a bill was sent to the H. A. Seinsheimer do., for
$4, 432 69- and on June 22, 1934, another bill for $15,489.18. The first bill coi'period of II weeks, and the second, the same period plis an additional
week.
To exhibit I (b),
letter of Elmer Scheuer to his attorney"I must accept their findings that we owe $21,000, or they will assess us still
more."
and the subsequent bill for $37,000.
I have other cases similar to the above, and expect to find many more. All of
these will be set out in reports to follow.
I am enclosing for your information and ready reference, Code Authorities and
Their Affiliations. It will be seen from this that the Clothing Manufacturers
Association of the United States of America and the Amalgamated Clothing
Workers of America are in control. It is probable that further investigation will"
show coercion on the part of the Clothing Manufacturers Association and the
Amalgamated Clothing Workers and the code authority to unionize closed shops
and United Garment Worker shops under agreements with the Amalgamated
Clothing Workers. Some bills
have been settled and afterwards the plants work
under agreement with the Amalgamated Clothing Workers. I talked with Mr.
Elmer Scheuer of the Block Co., Cincinnati, Ohio, Saturday, July 7, 1984, and
he said it was common talk in t le industry that if you sign up with the Amalgamated you will rave no difficulty.
From the foregoing it appears that there are two questions to be determined
by this investigation.
1. If article II (b) is susceptible of equitable enforcement.
2. If the code authority has used this seemingly ambiguous provision to deal
unfairly with and oppress small enterprises and minorities in the industry.
As it is the policy of the N. R. A. to foster self-government in industry an' unnecessary inspection of the books and records of code authority could be construed
as an interference in this policy.
But where there is strong evide 'ceamounting to what might be called a "primafactecase", that small enterprises, and minorities In the industry are being oppressed. I think there can be no question of the policy or of the right to demand"
access to code authority records.
The data submitted,'in my judgment, amounts to such a prima-facie case, and
it Is for this reason that I request tiat you make a formal demand on the code
authority to permit your representatives to have access to all books, records, and
corresponidence and other data relate ,'e
to the interpretation and enforcement of.
article II (b)to determine if small enterpriss or minorities in the industry are
being oppressed by the code authority,
Respectfully submitted.
Jou1N C. HOWARD.

X

ExtmT A
JUNE 8,1934.
Mr. FLoD C. WuILIAMS,
Perk, Shaffcr & Williams,
Cincinnati, Ohio.
DNAR Mn. WILIAIMs: Following is an c:icerpt from a memorandum, dated'
February 7, which I sent to Mr. George L. Bell, executive director of tile Moil's
Clothing Code Authority, referring to article 11 (b):
"This provision, which emulates the provision originating in tite textile code,
inipludes a qualifying connotation not contained in the original. The worc
'substantial' after 'paid' and before 'classes' js the stumbling block over which'
,'Thisprovision first alppoared Inthe President's conditional
approvalofthe Coton Text iteCode,of May¢
9,1033,
btwasroJeeted by theCotton Instittuite,
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niost of the ambiguity occurs. Leaving this word out of tile clause at once elari'fies the entire provision. Its inclusion has necessitated considerable interpretations, all of which have, by reason of the Inconclusive nature of the premise,
been arbitrary.
"What purpose does this qualifying connotation serve and what specific aspect
,of tile provision does it intend to cover? If It was intended that this qualification serve to facilitate a broader representation of a base wage fairly representative of existing wages prior to July 14, in conformity wit1 paragraph (b) of
article i, that is not accomplished. If it attempts more truly to establish a
basic average'in the lower paid classes from which the base wage rate may be
derived then it succeeds in so doing, but exceeds the intent explicit in the provision. it intercepts the complete and unqualified enforcement of the provision.
"The minun wage specified in the code is the fulcrum point of this provision. Wages paid below this minimum may be accurately construed 'i tle
lowest paid classes.' ,Wages paid above the minimnium may be construed as being
'in the higher paid classes.' The intent of the provision was to maintain the
existing amounts by which wages in the higher paid classes exceed wages in the
lower paid classes."
I believe the term "classes" is equally open to question.
All of the other disparities in the interpretations issued by tile Men's Clothing
'Code Authority such as, the 20 percent of the total number of employees "cmployed in any establishment", its effect on tile decentralized markets as against
the centralized markets, their methods of base wage computations from earnings
in contradistinction to the explicit requirements of the provision which designates wages as the ordinate upon which differentials shall be maintained, the disregard of normal operating conditions when earnings are used for establishing the
lowest base wage, the application of the differential to the higher paid classes
under guarantee as provided for in article II 9 (e), aid ull the other matters to be
considered, have been fully discussed in the previous report which I sent to Colonel
Curlee, dated May 26 (copy of which we sent to you).
Cordially yours,
INDUSTRIAL RacovEry
ASSOCIATION
OF CLOTHING MANUFACTURERS,
-

, Executive Director,

ExHIBIT B
INDUSTRIAL REcovERY ASSOCIATION
OF CLJOTHINo MANUFACTURERS,

Ness York City, November 15, 1938.
I)sAs MFMnERS: It is likely that section 11 (b) and (c) presented, and still
does, some problems in its applications particularly to pieceworkers.
On September 28, we sent you all of the interpretations received to that date
(and, incidentally, to date) from the Men's Clothing Code Authority, and in
paragraph 4 of the said list of interpretatiolis it was stated that "substantial
classes are to include 20 percent of the total number of employees employed in
any establishment. While the hand-sewing sections are generally the lowest
paid classes, they are not representative of the lowest "substantial classes",
the latter being more correctly the operating section. If, from this latter section, a number of workers are selected beginning with the lowest paid, up to and
including a. number equivalent to 20 percent of the total number of employees
working in the entire establishment, and their actual working-time earnings
'prior to July 14 averaged, it will result in a base wage for the substantial
classes. The differences between this amount and tile minimum prescribed In
the code will equal the differential to apply on the higher-paid classes above
the minimum, up to $30 per week.
Where piecework rates have been increased to maintain earnings under tile
code hours in an amount not less than that earned under the longer hours, such
.earnings should be carefully checked to note whether they exceed the hourly
adjustment. Whatever the excess in earnings may be (over and above the
hourly adjustment) should be regarded in apply the differential derived from the
substantial classes. If the rise In pieceworkers' earnings is above the hourly
adjustment and equals the differential in amount, then there is no occasion (inl
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addition to the hourly adjustment) for applying the differential to the pieceworkers' earnings above the minimum.
If the increase in pieceworkers' earnings (above the hourly adjustment) does
not equal the differential, then whatever this rise, it should be considered, as
stated above and the net difference between the said amount and the differential applied to the piecework rates in an amount equivalent to the percentage
the said net differential bears to the average earnings of the pieceworkers who
earn above
minimum,
Verythe
truly
yous,
INDUSTRIAL
RECOVERY ASSOCIATION
OF CLTHING MANUFACTURERS.

EXHIBIT C
MEN'S

CLOTHING CODE AUTHORITY,

New York City, December 19, 1933.
Mr. M. E. POPKiN,
Executive Secretary Industrial Recovery Association
of Clothing Manufacturers, New York City.
DEAR MR. POPKIN: I refer to your letter of November 15, which you addressed
to your members, copy of which has been sent to me by one of the manufacturers
in the Middle West.
This letter referred to the application of section If (b) and (c) of the code,
You are quite right In your letter of September 20 when you stated that the
"substantial classes are to include 20 percent of the total number of employees
employed in any establishment."

I cannot see by what stretch of imagination the hand sewing classes would be
There is
excluded as not being "employees employed in any establishment."
no warrant for you to take such a position and the information that you sent to
your members in that case we would regard as wholly misleading,
The code authority, at its meeting on November 28, adopted a simple formula
for the carrying out of the provisions of section H (b). You probably have a
copy of this interpretation but in any event I am sending it along to you for your
guidance.
I would be greatly obliged to you if you will be good enough to broadcast the
official interpretation of section 1I(b) as adopted b3 the code authority to your
membership so that there may be no misunderstanding in the matter.
Very truly yours,
H. K. IERWITZ.

EXHIBIT D
DECoEMRFR 29, 1933.
MEN'S CLOTHING CoDE AUTHORITY,

New York, N. Y.
(Attention: Mr. H, K. Herwitz.)
DEAR MR. HERWITZ: With regard to your letter of December 19 which refers
to section II (b) of the code, I have taken the time to check a representative number of our members for their understanding of the letter which I sent them under
date of November 15.
None of the firms have construed my letter as you apparently have, to the
effect that the "hand-sewing classes would be excluded as not being employees
employed in any establishment."
1 shall be pleased to go over this matter with you if you desire to do so.
Very truly yours,
INDUSTRIAL.

...

RECOVERY ASSOCIATION

o- Cvn0T'rIG 1ANI'rArTURInRS,
. ...
- ... , /i;,roc tin' I irerto..
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EXHIBIT E
MEN'S CLOTHING CODE AUTHORITY,

New York City, November 28, 1984.

LEVINE BROS. 1

Cincinnati, Ohio.

GENTLEMEN: When I was in Cincinnati I was unable to make an estimate of
the observance or nonobservance of article II, clause (b) reading as follows:
"The existing amounts by which wages in the higher-paid classes, up to
classes of employees receiving $30 per week, exceed wages in the lowest-paid
substantial classes shall be maintained."
I was unable to make this estimate on account of the fact that your pay rolls
did not show the number of hours that the pieceworkers worked during the
week. Since that tiine tile Men's Clothing Code Authority has a formula for
taking care of these cases.
I would ask you to send to this office a list of all your manufacturing employees
working for you now (this does not include administrative help or workers in
contractors' shops). Together with each worker's name, I would like to have
the following information:
Kind of work he or she does.
Number of pieces he or she makes in an hour's time.
Rate per piece at the present time.
Rate per piece prior to July 14.
Numbe" of hours in a full week prior to July 14.
Very truly yours,
HARRY WOLF.

EXHBIT F
S. WEITZ & Co., INC.,

Cleveland, Ohio, January 16, 1934.
Contracted Mr. L. S. Weitz, president, Mr. David Weitz vice president, and

Morris Zelden, shop foreman at 3019 Pearl Road, Lorain, dhio.
Number of employees, 175 in shop; other employees about 25.
Weekly production, 1,000 to 1,200 per week, manufacturing overcoats only.
Labels: B. E. 1. and I. N. S. labels have been sewed in all garments.
Regarding compliance with article 2 subdivision "B" beg to advise that I
cannot estimate the lowest-paid substantial classes because the hours are not
shown In pay roll and they have no time cards of this date. Have written them

a letter asking them to send you a list of workers with kind of work he or she
does, number of pieces he or she makes in an hour's time, rate per piece at the
present time, rate per piece prior to July 14, number of hours in a full week
and prior to July 14.
Respectfully submitted.
HARRY" WOLF.

EXHIBIT C
SCHEDULE OF INFORMATION REQUIRED, CALCULATION

1.
2.
3.
4.
5.
6.
7.
8.

OF 2 B (MORSE)

Name of worker.
Clock number,
Operation or kind of work done.
Wages paid week ending July 15, 1933.
Number of hours worked same week.
Hourly rates (item 4) divided by item 5.
Full time weekly wages week of July 15.
Piecework rate week of July 15.

9. Piecework rate week of November 20.

9a. Subsequent changes piecework rates and dates effective
Piecework rates maybe expressed, if the firm does not desire to give the actual
rates, in the form of index number with 100 as the rate for July 15 and subsequent
weeks expresses in terms of percentage of increase over July 15.
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AMOUNT

OF DEFICIENCY

10. Hourly difference to be maintained to be computed as in Illustration interpretation no. 11.
11, Hourly rates 30-hour week (item 7) divided by (36).
12. Hourly rate 30-hour week plus 2-B differential (item 10).
13. Ratio of (item 12) to (item 6), percentage piecework rates should have
been Increased p comply with requirements of 2-b.
14. Ratio of (item 9) to (item 8): percentage piecework rates were increased.
15. Ratio of (item 13) to (item 14): percent further increase in piecework
rates required.
16. Hourly deficiency (item 12) less (item 14) multiplied by (item 6).
17. Deficiency for each worker equals hourly deficiency (item 16) multiplied
by the number of hours worked by worker since November 20.

EXHIBIT

H

2-B method
SEINSHIEMEH,

June 4, 1984.

FORMULA WHERE COMPANY HAD HOURS FOR WEEK WORKERS AND PIECE WORKERS

Period covered: 20 weeks, pay roll for W. E. through W. E. (except W. E.
Dec. 29, 1933).
Differential to be maintained --------------------------------$2. 33
Number of employees in 20 percent lowest-paid class-- ----------48
Number of employees entitled to "2 B" deficiencies- ..-----------169
Wages received by employees entitled to "2 B" deficiencies ----$63, 765. 13
Wages received by employees entitled to "B" deficiencies -------- $63, 765. 13
Total deficiency ---------------.---------------------------$3, 668. 24
Percent this deficiency is of wages received by employees who are entitled to deficiencies, percent --------------------------------5. 78
Pay rolls: 5 pay rolls have been received and are in satisfactory condition.
METHOD OF COMPUTING DIFFERENCE TO BE MAINTAINED

The actual pay roll for W. E. was obtained by the investigator and the hourly
rates as determined from that pay roll used in determing the 20 percent lowestpaid workers. The average wage for a 44-hour week was found to be $12.07 for
the 20 percent lowest-paid group-on the basis of actual earnings for the week.
The difference to be maintained is therefore $14.40 less $12.07 or $2.33 for
every 36-hour week worked after November 20, 1933.
METHOD OF COMPUTING DEFICIENCIES

1. Determination of rate to be maintained.
The hourly rate to be maintained to comply with article 2, paragraph B was
computed as follows:
The actual hourly rate for the week ending ---- was determined for each
worker.
2. This rate was increased by 20 percent as an allowance to cover the loss in
weekly wages due to a decrease in hours from 44 to 36.
3, To the hourly rate increased by 20 percent (item 2) was added the hourly
difference to be maintained, namely $0.0647 (2.33-36), giving the hourly rate
which must be maintained to conform to article II, paragraph B.
11. Determination of ratio which rate to be maintained bears to the said paid
prior to July 14, 1033.
EZample.-Hourly rate to be maintained, $0.45= 150 percent (rate to be maintained is 150 percent of rate prior to Code); hourly rate prior to Code, $0.30.
III. Determination of rates which present piece rates bear to piece rates prior
to the code.
rample.-Present piece rate, $0.25, 125 percent (present p1ce rate is 125
percent of piece rate prior to code); piece rate prior to code $0.20.
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A flat increase of 25 percent was given on September 11, 1933, to all workers.
Therefore, with exceptions noted below all present piece rates are 125 percent
of rates prior to the codes. The following cases were given further increases as
per letter from company:
addition
Increasecnto26
n Netn effect of Date
of inrae
cese
incress
26 percent
Employee no . --............. ........................

Percent
......... ........
......

Do .......................................................
DO.... ................................................
Do_-2
........................................
Do _.............................

.........

.

99
90
124
3.0

Percenti
31.4 Feb. 15, 1934
30,4
Do.
40.6 Jan, 25,1934
36,8 Jan. 22,1934
37.2

Mar. 14,1934

IV. Determination of individual deficiences; for each worker the difference
between item III and item II, (item II less item III multiplied by item I) about
gives the hourly deficiency for that worker.
Example.-150 percent, 125 percent, 25 percent, $0.75 hourly deficiency. The
hourly deficiency multiplied by the total hours worked by each worker gives the
total deficiency for that worker.
EXCEPTIONS

1. Since the individual listed under III above worked at higher rates after the
dates indicated, the hourly deficiency was determined both prior to and after that
date based on the proper increases. The hourly deficiency for each period was
multiplied by the hours worked during that period. The sum of the deficiencies
for the period before and the period after the increase equals the total deficiencies
for each case in question.
2. Those workers for whom a 25 percent increase was not sufficient to raise
their hourly rate to 40 cents were billed as follows:
(a) From the hourly rate to be maintained (determined as explained above)
was subtracted 40 cents, leaving the hourly deficiency due under article II B.
The amount necessary to bring 40 cents is covered under article II, minimum
(b) The deficiency determined in each of these cases was multiplied by the total
hours worked to obtain the total deficiency tinder article 2 B.

EXbIRIT I
JUNE 4, 1934.
METHOD OF FIGURING 2B AND DEFICIENCY FOR EACH WORKER WHERE NO HOURS
EXIST PREVIOUS TO CODE-COMPUTATION OF DIFFERENCE TO BE MAINTAINED

A. Time workers. Actual hourly rates paid to time workers were obtained
by the investigator and therefore the reconstruction of a full 44-hour week for
these people consisted in multiplying these hourly rates by 44 hours.
Example.-44 hours X $0.30=$13.20 (weekly wage for 44 hours).
B. Picceworkers to obtain the wages for July 7, 1933 the wages of each employee for a full 36-hour week in May 7, 1934,'were divided by the ratio of the
piece rate of his kind of work in the week ending May 7, 1934, to the piece rate
for the same work in July 7, 1933. The result, which is the wages for 36 hours in
July 7, 1933, was in each case divided by 36 and multiplied by 44 to obtain'the
wages for a 44-hour week in July 1933.
Exainple.-Earnings for 30-hour week of May 7, 1934, $15.00; earnings for
36-hour week of May 7, 1034, $18.00. Piece-rate Increase 25 percent, 18.00
=$14.40, earnings 36 hours July 7, 1933; $14.40X ----$17.60, earnings 44 hours,
July 1933.
C. From the reconstructed pay roll for July 1933, were selected the 20-percent
lowest-paid workers; their average wage for 44 hours was computed and subtracted from $14.40 leaving $1.98 as the difference to be maintained.

06

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION
METHOD OF COMPUTING DEFICIENCIES

To the reconstructed wages for a 44-hour week in July 1033 was added $1.98
giving the weekly rate to be maintained. This weekly rate to be maintained
was then divided by 36 hours to secure the hourly rate to be maintained in each
case. The amount by which this hourly rate to be maintained exceeds each
worker's present average hourly earnings, as computed from the pay rolls sent
in by the company, is the amount of the hourly deficiency for that worker.
This amount multiplied by the total hours worked since November 20, 1933, is
the total deficiency for that worker.
Computations of hourly rate to be maintained. Example:
1. Actual earnings for 34Y4-hour week ending May 1934, $27.69. Divide
$27.69 by 34.75 hours; $0,7968, hourly earnings week ending May 1934.
2. Divide $0,7968 by 1,225 percent; $0.6504, hourly earnings prior to July 14,
1933 (piece-rate increase).
3. Multiply $0.6504 by 44 hours; $28.62, full 44-hour-week earnings prior to
July 1933.
4. Divide $28.62 by 36 hours; $0.795, hourly earnings required to earn same
amount in a week at present as earning in July 1933.
5. Add $0.065, the hourly difference to be maintained, to $0.795, $0.85; $1.98
,divided by 36 equals $0.055; $1.98 weekly difference to be maintained.
The amount by which average hourly earnings since November 29, 1933, as
computed by pay rolls, falls short of this hourly rate to be maintained in the
amount of the hourly deficiency in each case an'd when multiplied by the total
hours worked since November 20,1933, gives the deficiency.
EXHIBIT I (A-A)
JULY 3, 1934.
The attached exhibit I (A-2) is typical of Men's Clothing Code Authority
procedure.
Please note that the exhibit Is dated June 19, 1934. It is a report from the
code authority of alleged differentials due workers in the case of this plant,
and the amount of restitution accrued for the period indicated. Please note
that notwithstanding numerous formulas issued by tile code authority this firm
is given no explanation of the mathematics followed in arriving at the results
Indicated other than the fact that they have pursued the 20 percent owest-paid
employees, etc.
Please note that the differential arrived at for the longer working hours prior
to the code is recommended for application on the shorter working-hour week
after the code, without integrating the amount, so that the differential may be
applied on an hourly rate basis after the code, representative of the hourly
differential rate for the loner hours prevailing in the longer week prior to time code.
Note also that the recipient might be juistified in questioning whether the
differential is to be guaranteed on a weekly basis or an hourly rate.
Note also that there Is nothing which would indicate the employees used in
the computation, but only the employees to whom the differential 'is alleged to
be due.
Note also the third paragraph which says, "Having failed to do so, vou are now
being charged with the aforesaid underpayments."
how could they' have failed
in any obligation without having known what the obligation might be, or even
how it was to be arrived at? H ow could such a person be "charged with" the
aforesaid underpayments?
Note that this firm is requested to make their check payable to the code authority, in the amount of the alleged deficiencies due "so that the same may be distributed to the workers

*

*

*"

In the first place, if such differential is correct, this firm would have to make
payments to its employees every week and not only for that particular period.
The code authority letter does not indicate that they would require them to make
their check payable to the code authority each week. Why then for this particular period only? Tile fact that this amount is accrted, according to the code
authority conclusions, does not transfer the obligation from thie employer to the
code authority instead of his employees. Moreover, it cai readily be imagined
what effect such procedure would have on the morals of a working force.
Incidentally, this firm is not a member of our association. They have merely
M. E P.
written us for help and counsel.
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ESXHIIST I (A-2)
MEN'S

CLOTHING CODE AUTHORITY,

New York, N. Y., August 19, 193/,.

SEIF'II VES'r Si-op,
Cincinnati, Oh.

GENTLEMEN: Our accounting department has audited the report of our
investigator dated May 24, 1934, relating to your observance of article H1, subdivision (b), of the Men's Clothing Code. We find that you have omitted to
pay the amounts due to your higher paid classes of workers earning lip to $30 a
wek (cutters and off-pressers omitted), set forth in the attached schedule of
underpayments and amounting to a total sum of $93.13. This deficiency covers
the period of the week ending January 5, 1934, through the week ending March
23, 1934,
The difference to be maintained as provided for in article II (b) for your shop
was obtained by subtracting the average of the 20-percent lowest paid employees
from $14.40 (the snininuin weekly rate for a 36-hour week). Said difference to
be maintained was found to be $3.67 per week for a full 36-hour week.
Under the code you were required after November 20, 1933, to add $3.67 to
the weekly wages paid to employees listed on the attached schedule. Having
failed to do so, you are now being charged with the aforesaid underpayments.
You should send check for the sum of $93.13 made payable to the order of the
Men's Clothing Code Authority so that the same may be distributed to the
workers appearing on the attached schedule.
Very truly yours,
MEN'S
CLOTHING

CODE

AUTHORITY,

C. W. FoaD, Auditor.

EXHIBIT I

(B)

NEw YoRK, N. Y., May 1, 1934.
Mr. I. Lawn',
Care of Bulgel, Lenin & Winston, Detroit, Mich.
DEAR Iz: I have just finished up my meetings with the code authority, and we
cannot possibly get together on any common ground. They have taken a very
arbitrary stand; and to sum it all utp in a few words either must accept their
findings that we owe $21,000, or they will assess us still more.
I established through a previous meeting and correspondence with them that
we had a great deal of idle time in our plant prior to the code, due to spreading
the work. They now claim that there is no such thing, although they have admitted in one letter that we would have an allowance of 17.7 percent of waiting
time.
The details are cry long and complicated, and it will probably be necessary to
fight the case through the code authority, the Compliance Board in Washington,
and probably the courts.
Sincerely,

ELMER SCHEUER,

NoTE.-Original bill, $21,000; subsequent bill, $37,000.
respondence In above case available.

The Block Co.
All records and cor-

EXmIT I (C)
JULY 3, 1934.

On April 20, 1934, the H. A. Seinsheimer Co., of Cincinnati, received a report
and bill from the Men's Clothing Code Authority on II (b), amounting to
$45,432.09.
They were advised that they would have to pay a weekly difterential of $8.24
in their Cincinnati shop and t9.12 in their New Albany shop, to each employee
earning over the average wage earned by 20 percent of the lowest-paid workers
and under $30 per week.
This amounts to an increase of approximately 50 percent and 60 percent
respectively, to an employee whose earnings are $14.40 per week.
They have since received a revised 1)(11from the Men's Clothing Code Authority
which has been materially decreased. (See copy of telegram froni Sehnsheinier
.attached.)
NI. F. t'.
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EXHIBIT

I (D)

JULY 5, 1934.
Rsum6 of H. A. Seinshelmer Co. communications, reports, and code authority
exhibits, dated, respectively, April 20, June 25, and July 3.
Received, under date of April 20, 1934, bill front code authority in the amount
of $45,432.69, supposedly covering deficiencies under 11 (b) of the code.
After inquiries made by the firm as to basis of such a bill and informal hearing
by representatives of the code authority, the latter submitted a revised bill.
On Friday, Jtne 22, the Seinsheimer Co. received a detailed list of alleged deft-.
eiences amounting to about one-third of their original bill of $15,489.18, The
first Iill covered a period of 11 weeks; the second bill covered the same period,.
and an additional week.
On the same day Mr. Betterson, investigator for the code authority, advised
the firm that another change has been made.
The firm further reports that attempts to check individnel alleged deficiencies
oil their new bill by means of the original formula or the revision have been
unsuccessful. They'go on to say, "It appears that another method of calculation has been brought Into the picture and we have written for it'"
In a communication under date of June 27, 1934, the code authority in response
to an inquiry from the firm on what method was used in calculating' their revised
II (b) alleged deficiencies, counsel for the code authority (who wrote the letter)
refers the firm to articles II (b), II (e), II (f), and IV, and appended thereto is aii
illustration for one worker, It involves a long series of computations, but in
substance, it does not give any information other than that originally submitted
or known to the firm before or after it got its first bill. To this comlmunication
the firm responds tinder date of June 20 and Inquires as follows: "On what
interpretation or wording of the law do you support the inclusion of superannuates among the lowest-paid 20-percent individuals when you deduct that average
weekly earning from $14.40, which is the mininitui under the code for all regular
operators * * *?" "We would like to inquire why in the case of the illustration used in your letter for a New Albany worker, 30 percent was added to the
hourly earnings for the precede reference week in addition to the hourly differential." "According to our interpretations, the Men's Clothing Code Authority
have used a different method for computing the precede hourly earnings for
pieceworkers in our plant than that used in other plants * * *," "It is
apparent that the application of the formula shown in your letter will result in
two operators after the code working on the same operation, enjoying a different
rate of pay per piece." "flow do you propose to make such an adijustmet?"
"The clarification of the above questions is necessary before we can intelligently
attempt to check the alleged deficiencies."

ExHIBIT J
NovEmnun

1, 1933.

MEN'S CLOTHING CODE AUTHORITY

225 Fifth Avenue, New York City, N. Y.
(Attention Mr. David Drechsler, secretary.)
: I call your attention to the amendments and additions to the
Men's Clothing Code, approved by the Men's Clothing Code Authority at a
mectin which the said body held on September 20, 1933, the attached being a
transcript thereof.
The said amendments and additions cover a number of questions which were
presented by this association to your offices over a period considerably before
and for more than a month after those amendments and additions covering the
saWi questions were approved by the Men's Clothing Code Authority. Notwithstandina, we as a national trade association in the industry, were not advised by
your offices lit this matter. We finally obtained the information bearing upon our
questions which we repeatedly presented to you, from sources other than your
offices, it being clearly evident Mhat information thereon was placed at the disposal of soei manufacturers an i not at, tile disposal of others.
Any amendments or additions to the code, approved by the Men's Clothing
Code Authority, are not effective for a part of the Industry before they arc fully
approved by the President, and effective for the entire industry I do not question
the authority of your offices to grant exceptions to eases Involving peculiar circumstances; butit cannot be the intention of the Clothing Code Authority to
recognize conditions common to the industry as exceptions in any particular cases.
GENTLEME

.
*
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Your adherence to a uniform policy in the issuance of information of general
,interest to the industry, appertaining to the code, will materially alleviate any
Inadvertances in compliance that may otherwise unavoidably accrue.
Very truly yours,
INDUSTRIAL RECOVERY ASSOCIATION
OF CLOTHING MANUFACTURERS.

EXHIBIT J-A

The following amendments and additions to the Code of Fair Competition for
the Men's Clothing Industry were approved by the Men's Clothing Code Authority, at a meeting held on September 20, 1933:
1. Substandard employees:.
A manufacturer shall be entitled to make claim for exemption from the minimnum wage for any worker in the minimum wage class who, by reason of old age
or any other physical disability, is unable to produce work ordinarily aud usual y
produced by employees in the sante class.
To avail himself of each exemption lie must report the committee provided for
under article II, subdivision (d), the nanie of such employee, the age, the nature
of the disability? the particular operation upon which such worker is employed,
and a comparative statement of the production by other workers in the factory
euiployed in erforming the same operation, together with such further information as would, in the opinion of a mamfacturer prove to the committee tmat the
worker for whom the exemption is claimed is in a substandard class.
2. That article XII, subdivision (b), be amended to rea d: '
A manufacturer or a contractor shall not make garments from fabrics, trimmIgs, and/or other materials owned or supplied by a manufacturer, jobber,
wholesaler, or retail distributor; or the alent, respresentative or corporate subsidiary or affiliate of such manufacturer, jobber, wholesaler or retail distributor,
nor shall lie manufacture garments from fabrics, trimmings, and/or other materials
the purchase of which is made upon the credit of or the payment for which is
guaranteed by such manufacturer, jobber wholesaler or retail distributor, or the
agent representative, or corporate subsidiary or affiliate of such manufacturer
jobber, wholesaler or retail distributor. This section shall not prohibit the
operations of retail distributors owning and operating their own plants, shops,
or factories who distribute products manufactured therein directly to consumers.
3. Interpretations:
Nonmanufacturing employees as used In article II shall be construed to refer
to the exempted employees mentioned in article IV.

EXHIBIT K

JUNE 20, 1934.
Mr. Gzonao L. BELL,
r
i
kN
Executive Director, Men's Clothing Code Autho
New Pork" N. Y.
DEau Ma. BELL: I am attaching hereto a list of interpretations made at the
Men's Clothing Code Authority meeting of Friday March 2, 1934.
A number of these interpretations are not contained inyour Bulletin of Interpretations issued on January 6, 1934, nor have I been advised to date of these
interpretations.
A copy of the enclosed list was left by one of your Investigators with a manufacturer In the industry.
I am calling this to your attention in view of the assurance to me by Mr.
Drecheler and yourself that I would be promptly advised and currently posted
on all such matters.
Very truly yours,
INDUSTRIAL Rxcoviy ASSOCIATION
OF CLOTHING MANUFACTURERS,

-

, Executive Director.

Note: July 3, 1934, 12:40 p. m.: Received telephone call from Mr. Bell. He
advised that these Interpretations not officially approved, but given to field investigators as representftl Code Authority opinions.
N,.E. P,
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EXHIBIT K

INTERPRETATIONS MADE

(A)

AT THE MEN'S CLOTHING CODE AUTHORITY
FRIDAY, MARCH 2, 1934

MEETING

1. Where two or more persons, engaged in the manufacture of clothing, perform
productive labor in the manufacture of such clothing, such persons come within
the provisions of the Men's Clothing Code.
2. A worker who cuts a piece of lining from the bolt and uses a pattern as a
guide for cutting said lining, is a cutter withip the definition.

3. A worker who is employed in the cutting of master patterns if such work is
done in a department wholly segregated from any manufacturing operations, is
classified a nonmanufacturing employee. Aperson who cuts a paper pattern from
a block pattern is a cutter thin the definition.
4. The earnings of any w ,,kers shall be determined on the basis of the number
of hours worked in any'l week,
5. Busheling on garments sold at retail direct to the consumer and returned for
alterations by the consumer, Is a nonmanufacturing operation only when such
operations are carried on in a separate department wholly distinct from manufacturing operations.

6. An employeee whose work is divided between operations which are classified
as manufacturing and nonmanufacturing, shall be compensated on the basis of the
number of hours worked on each of the several operations, on condition that the
employer shall keep an adequate and proper record which will disclose the
number of hours worked on each of the several operations, the amount of earnings
received per hound, and if the work is on a piece-work basis, the piece-work rates.
7. An employee who wets cloths for the off-presser shall be classified as a manufacturing employee.
8. A worker who cuts canvas and selicia as well as vest-back and body linings,
shall be compensated at the rate of not less than $1 per hour for the time spent in
cutting vest-back and body linings, and may be compensated at a lower rate for the

time spent In cutting canvas and selicia, on condition that the employer disclose
the number of hours worked on Each of the several operations, the amount of
earnings received per hour, and if the work is on a piece-work basis, the piecework rates.
9. An employee, engaged in the printing of joker tickets, shall be classified as
nonmanufacturing.
10. (Void.)
11. A worker engaged in the sponging and shrinking of cloth, shall be classified
s nonmanufacturling, provided, however, that this work is done before the cloth
is cut.
12. A worker who carries patterns to and from the racks, shall be classified as
nonmanufacturing.
13. A worker who checks the lay after it has been marked by the cutter, and/or
checks the out after it has been cu't by th6 cutter, Is a cutter within the definition.
14. A prison who checks the lay and/or the out, and neither marks, cuts, or
fits, shall be classified as a supervisory employee.
15. Routing from bins of cloth out in bulk to the various shops, is a nonmanufacturing occupation.
INDUSTRIAL RECOVERY ASSOCIATION
OF CLOTHING MANUFACTURERS,

Mr. JoHrN C. HOWARD,

New York, N. Y., June 29, 1934t.

New York, N. Y.

DEAR MR. HOWARn: 'Pursuant to the matter we have been discussing and the
data submitted to you, I want to make it perfectly clear that the interpretations
which I have set forth and include in the memoranda submitted to you on article
I (b) of the Men's Clothing Code, are only a partial list of the factors to be
considered, and that they represent my personal and not the official views of our
association, and are. not to be construed as a tender which would make the
provision itself equitable in its broader sense.
Cognizance of and full recourse to these interpretations in applying II (h),
would serve to give the individual manufacturer a responsibility reasonably de-

fined equity, but would by no means, alleviate the discrepancies as between
manufacturers, or remove the advantages which may be obtained thereunder
by such parties who deserve such advantages the least.
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Accordingly, I must ask you to consider carefully the above facts in relation
to the use of the data submitted.
It is my understanding that you contemplate making a report to your authorities. May I ask you to submit a copy thereof for my review before it is presented?'
Cordially yours,
INDUSTRIAL RECOVERY ASSOCIATION
OF CLOTHING MANUFACTURERS,

M. E. POPKIN, Executive Director.
CODE AUTHORITY
MEN'S CLOTHING

MAY 12, 1034.

Clothing Manufacturers Association of the United States of America.-Victor S.
Riesenfeld, of Cohen, Goldman & Co., 45 West Eighteenth Street, New York,
N. Y.; Raymond H. Reiss, of International Tailoring Co., Fourth Avenue, New
York, N Y Max L. Holtz, of Louis Holtz & Sons, Inc., 850 Hudson Avenue,
Rochester, K. Y.; Frank P. Zurn, of Alco Zander Co., 1027 Callowhill Street,
Philadelphia, Pa.; Bertram J. Cahn, of B. Kuppenheimer Co., Inc., 415 South
Franklin Street, Chicago, Ill Benjamin J. Lebow, of Lebow Bros., 104 West
Baltimore Street, Baltimore, Md.; Maurice Gordon, of Trimount Clothing Co.,
Inc,, 13 Harvard Street Boston, Mass.; Rudolf Greeff, general manager, Greater
Clothing Contractors Association, Inc., 41 Union Square, New York, N. Y.;
Charles D. Jaffee, of Jaffee-Cohen & Long, 115 Fifth Avenue, New York N Y.;
Mark W. Cresap, of Hart, Schaffner & Marx, 36 South Franklin Street, Chicago
Ill.; ElmerL. Ward, of Goodall Co., Knoxville, Tenn. (address him at 200 Fifth
Avenue New York, N. Y.); Louis A. Hirsch, of Hirsch, Waintraub & Co., 1321
Noble Street, Philadelphia, Pa.
Other than clothing manufacturers associations members.-Sol Heumann, of
Keller-Heumann-Thompson Co. Inc., 1415 Clinton Avenue West, Rochester,
N. Y.; Frank C. Lewman, of Richman Bros., 1600 East Fifty-eighth Street,
Cleveland, Ohio.
Labor-Sidney Hillman, president Amalgamated Clothing Workers of
America 15 Union Square, New York, N. Y.; Hyman Blumberg, of Amalgamated clothing Workers of America, 15 Union Square, New York, N.Y.;
Samuel Levin, of Chicago Joint Board, 333 South Ashland Boulevard, Chicago,
Ill.; Thomas A. Rickert, care United Garment Workers, Bible House, Third
Avenue and Ninth Street, New York, N. Y.
Appointed by administrator.-Byers H. Gitchell, deputy administrator, room
4318 Commerce Building, Washington, D. C.
Officers.-Mark W. Cresap, chairman; Charles D. Jaffee, vice chairman; Frank
C. Lowman, vice chairman; Victor S. Riesenfeld, treasurer; David Drechaler,
docretary and counsel; Raymond H. Reiss, assistant treasurer; George L. Bell,
executive director.
JUNE 15, 1934.
Committee-Artcle II (d).-Bertram J. Cahn, chairman; Victor S. Riesenfold, vice chairman; Charles D. Jaffee; Hyman Blumberg; Thomas A. Rickert.

The words 'substantial lasses" as used in article II (b) are to include 2G
percent of the total number of employees employed in any establishment.
(a) I hold that the above is not an interpretation explicit in its logic or delineative of the basis for the conclusion.
(b) It is a conclusion which precludes the characteristics or identity of the
basis upon which the conclusion is predicated.
(c) In addition the intended conclusion is not truly conclusive in that it Is
supplemented by a qualification in which there is an obvious connotation that
this so-called interpretationn" (or, more clearly for purposes of analytical logic,
"conclusion") is apparent in the said supplement which sets tip a committee
provided for in article IT (d) for further consideration of the qualification necessary in modifying or remolding this presumed interpretation.
(d) From what portion of the employees "employed in any establishment"
shall the 20 percent be chosen? The procedure has obviously confined itself to
such employees as comprise 20 percent of the employees employed in any estab-
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lishment beginning with the lowest-paid worker whose earnings are in the lowest
brackets. There has been no attempt to identify or segregate this choice of
20 percent into classes of workers either by elements characteristic of skill or
function.
(e) Performance or output, as evident by the workers' earnings, seems to be
the component element upon which the lowest average base earnings are estab
lished without any relation either to skill, function, or normality of production.
(f) The line of demarcation as set forth in the 20 percent places a given number of operators in both the lower and higher classes at the same time where such
operators are doing the same and identical operation only because a few remaining operators in such group may have been in excess of the 20 percent. Then
again, In the lowest- paid so-called "substantial" there may be operators on the
same operation rate dat different differentials due them because of the fact that
as pieceworkers all their earnings are not Identical arid therefore the amount of
difference between their earnings and the minimum in the code would vary.
(g) An example of its application and economic absurdities resulting therefrom may be set forth as follows: substantial classes
precde, 20 cents per hour.
.- Earnings of lowest-paid
Plant
between
hour. perDifferential
40 cents per
of higher-paid
classes,
Average earnings
hour. Subsequent
20 cents
the minimum,
classes and
substantial
lowest-paid
rate for higher-paid classes, 60 cents per hour. Average rate per man-hour for
lower and higher-paid classes, 56 cents per hour (this resulting from 20 percent
of the direct labor force at 40 cents per hour post.ode, and SO percent of the direct
labor force at 60 cents per hour post code.
Plant w.-Lowest-paid substantial classes, 40 cents per hour. Differential due
in both
lowerwage per
man-hour
average
paid classes,
0. 40
Likely
higherthese
two
between
variations
Possible
centsresult
per hour.
classes,
and higher-paid
extremes would give an indication as to the absurdities and inequalities which
may exist as between plants.
the
the code
aboveauthority
title, and has
again to the
(h) Referringnecessary,
in paragraph (c), in the
as so-called
set forth "interpretation"
qualifications
found it necessary to resort to different formulas for ascertaining not only the
basis for arriving at representative earnings of the lowest-paid substantial classes,
but also the various formulas for applying the resultant differential to the so-called
subordinate to
is
"higher-paid classes." Tie word 'necessary" as used herein,
the fact that the circumstances encountered in practical application of article
II (b) have compelled departures no intended in article I1(b) and/or foreign to an
equitable wage differential provision.
(i It has been shown In paragraph (g) what the practical consequences are as
between
the operating
two extremes.
granted
i and 2, absurdities
and the variables
betweenareplants
convarying
from
which result
other economic
There
who
ditions peculiar to the industry. Thereis the so-called "manufacturer
highest
labor
in
the
confines his operations to cutting only in his own plant, with
brackets; but who gives out his cut merchandise to be fabricated by a contractor
the intermediary classes,
in
who employs labor in the next highest brackets and
This
who are categorically referred to in the code as the hiher-paid classes.
contractor, In turn, has the greatest portion and in many instances all such operations afford the workers thereon earnings in the lowest brackets don on the
the type of manufacturer who performs
outside as "home work." Then there is
alleof the operations concurrent with the cutting, trimming, fabrication etc., of
men's clothing within his own organization In a wholly integrated plant. The precode position of these two types of manufacturing operations peculiar to the
industry are respectively affected in wholly different ways by the application of
all
of'the technical or economic factors arb considered
(b),either where
artioe
and where efforts are made to enforce it with equal mathematical precision. The
thednare bundto be anduare wholly different.
rlts in eahome nok."sen
B what reasoning are superannuates and learners employed precede
Included in the lowest-paid substantial classes in view of the fact ta the maintenance of wage differentials are intended as between classes of workers who are
representative of normality, be It skill, function, or output?
JULY 13.

1934.

.

.

M. E. P.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

513

ARTic a II (B)-MAs'S CLOTHrNG Coes
M. B. POPKIN INTERPRETATIONS

(a) The difference in amount between the lowest hourly wage rate-prevailing
prior to the filing date of the code, and the minimum wage rate specified in the
code, is to apply in the said amount to the hourly wage rates in the higher paid
classes under $50 per week.
(b) Whether wages are on an hourly or piecework rate basis, no one may
receive less than 40 cents per hour. In applying the differential to piecework
operations, the following procedure would be correct:'
The piecework operation list should be revised so that all operations falling
either into the lowest or higher paid classes will afford the workers an hourly
wage rate of 40 cents. If the total cost of the piecework operations representative of all of the lowest paid workers (up to 20 percent of the total direct labor,
force) was 50 cents and it was necessary to enhance the said piecework cost in
the lowest paid classes to 80 cents (in order to afford the lowest paid classes a
minimum of 40 cents per hour), each of the remaining operations in the higher
paid classes should be enhanced by the percentage which the amount (necessary
to revise and raise all of the operations representative of the lowest paid classes
to the ninimun) bears to the total cost of all in the remainder of the operation
list, plus the amount of the differential.
(c) In the references to the lowest paid and higher paid classes, the former is
construed as represented by 20 percent of the total direct labor force, excluding
superannuates and learners, employed in the establishment, beginning with
the lowest paid workers; and the latter is construed as represented by all of
the remaining direct labor force employed in the establishment, excluding
superannuated and learners earning under $30 per week, and offpressers.
(d) Where a plant employs all of its hand sewers and hand finishers "in the
establishment" the lowest paid classes shall exclude such workage and workers
in arriving at the lowest paid wage rate for computing the wage differential due
the higher paid classes, but shall not preclude these lowest paid classes employed
in the establishment from the lowest paid wage rate required in the code, unless
the code authority clearly indicates that such hand sewers and hand finishers
who are not employed "in the establishment" in other plants are included in
computing the lowest paid class wage rate for the latter plants.
(e) Where the earnings of the majority of the workers in the higher paid
classes (resulting from the enhanced piecework rates in such classes), indicate
that such workers are able to earn their minimum plus their differential (if any
such differential applies), it shall be construed as complying with article II
(e), and the minority workers in such higher paid classes who are not earning
their minima plus suc differential, shall be guaranteed only the lowest minimum
wage rate in the code.
(f) Any increases given to the higher paid classes above the minimum between
the filing date of the code (July 14, 1933) and the effective date of the code
(Sept. 11, 1933) shall apply against such wage differentials as may be due the
workers in the higher paid classes, as provided for in section II (b).'
(g) If the majority of the earnings in the higher paid classes, subsequent to
the effective date of the code, are, on an average, not less than their earnings
shall be construed as having not the adjustment commensurate with the reduction
in hours.
(h) Any period selected for the determination of the base wage rate which
prevailed for the lowest paid classes prior to July 14, 1933, shall be representative
of not less than one complete production turnover cycle, in which the average
production turned out of the factory per week, divided 'into the total amount
of work In process, indicates the n6arest number of full pay-roll weeks from
which such base wage average for the lowest paid classes shall be chosen.
(i) Since it Is axiomatic that the differentials to be maintained as provided
for in article II (b) are intended to cover wages and not earnings, and since
I Alearner is construed as any worker on the pay roll for less than Isweeks st any per ted prior to July 14,
when such period is used as a basis forarriving at the lowest prevailing wage rate. ,
Asuperannuated is construed as any person whose earning capacity Is limited by physical or mental defects
or age,as set forth In the President's Reemployment Agreement and/or the President's Executive o ae
the
(s), art.letter
it ofto
thetheM4en's
Ciotbing
Codes,
and/st
as pursuit
d=end of the
ofDec,15,
added byofamendment
as par.
Johnson's
President,
dated
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11972-35-PI 3-1
1
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under piecework compensation earnings are used as a basis for checking the
adequacy of wages, all earnings computed for the lowest paid classes shall include
a full production turnover cycle such as above cited.
Where a plant has subscribed to the "spread-the-work movement", inordinately
low earnings of workers in the lowest paid classes in such establishments, prior
to July 14, shall be enhanced on an hourly rate basis equivalent to the differcuce
in percentage between the man-hour performance per garment, indicated at
any normal and comparative period subsequent to the effective date of the
code (Sept. 11, 1033) and the man-hour performance per garment prevailing in
the period prior to the filing date of the code (July 14, 1933), before wago differentials are arrived at between such lowest paid classes and the minimum for
application to the higher paid classes.
Q) No restitution shall be retroactive in the matter of article II (b) until the
ful agreement of the interpretations and questions set forth are reached.
QUESTIONS NOT SETTLED

The code authority interpretation of what constitutes "lowest paid substantial classes", as set forth on page 2 of their bulletin of interpretations, issued
January 5, 1934, and the formula indicated on page 4 of the said bulletin, is
controversial.
In the first place, it is not settled that the interpretation is being applied in
cases where the lowest-paid workers are not employed "in the establishment."
Then again, while the interpretation reads, "20 percent of the total number of
employees employed in any establishment", the formula reads, "Total of manufacturing employees in your factory", and by example indicates 20 percent of
this total.
In the second place, the formula advocates "1 full week immediately prior
to July 14, 1933.' This is not adequate for reasons cited in my interpretations.
Then again, while the differentials apply to the higher-paid classes under $30
per week, there already is an established differential for the offpressers (manufacturing employees). Yet the formula shows that if such a worker earns under
$30 per week, le must receive a differential upon his already established wage
differential.
The formula advocates the use of "average earning for 1 full week." This
obviously refers to alleged standard weekly operating hours for the plant. It
does not take into account that a plant may operate with a substantial number
or all of its employees for the full weekly hours on production quotes for below
normal in an effort to spread its work amongst as many of its employees as possible. Consequently, such a formula would result in a base wage rate that would
have no relation to the amount of production man-hours required for merchandise turned out in relation to wages paid. (See United Garment Workers'
agreement with member A and C, requiring work distribution in slack periods.)
Another point of issue is the fact that the code authority by Its interpretation
establishes the fixed intermediary class of higher paid workers without any
relation to the skill requirements which any part of this intermediary higherpaid class bears to the lowest-paid class skill requirements. For example, there
are now three minimum wage classifications in the code, The difference between
the lowest-paid workers prior to the code and the minimum is a basis for applying
and thereby establishing the fourth or intermediary class. In using the code
formula, any amount of workers In excess of the lowest-paid 20 percent, whose
average earnings prior to the filing date of the code were in the lowest-wage
class, are automatically and arbitrarily thrown into the higher-wage class.
If an employer subsequent the
effective date of the code has (by reason of
reduced
hours
increased business)
substantially to his forces,
all
such operating
new workers
are and
subsequently
employedadded
are automatically placed In the
hi her-paid wage class.
ahaine o demar nation remains to perpetuate or maintain the 20 percent
lowest-paid classes, with increasing or decreasing forces, in contra-distinction to
the higher-paid classes? They are not using the percentage basis after the effective date of the code for allocating differentials to the higher-paid classes.
The above situation is evident from an analysis of the code authority procedure
In the case of one of our members, A, wherein they divided all direct labor workers
(excluding cutters, offpressers and nonmanufacturing employees, departing in
so doing from their interpretation of Sept. 26, 1933) into two groups, the
lowest paid 20 percent who made under 40 cents an hour, and all other, whether
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they made 40 cents an hour were not included in the higher-paid group because
obviously they did not have enough in the lower-paid group to equal the 20
percent, apparently setting up the hand finishers and hand sewers as the lowestpaid classes, and the remainder as the higher paid of the force.
Further analysis of the code authority report to member A indicates that
while they have arrived at a base wage rate for a period prior to the code from
20 percent of the lowest-paid workers in the total direct labor force, in the period
subsequent to the code they reduce the lowest-paid classes only to 12 percent of
the total direct labor force. Introducing the lowest-paid classes subsequent to
the code to 12 percent of tie total direct labor force (which direct labor force
has been increased, but only the amount of people equalling the 20 percent of
this force prior to the code used for class allocation), they automatically increased
the higher-paid classes to 88 percent of the total labor force. The reduction by
8 percent in the lowest-paid classes apparently results from failure to replace
workers who have quit or been diselarged, with an equivalent number of workers
employed in their stead, plus a departure from the 20-8-percent ratio. Thus,
new workers are brought into the higher-paid-wage class.
What is the position of the employer in higher-paid class differentials and
restitutions due thereunder in relation to the new employee who was not on the
company's pay roll at the time wage differentials were arrived at andor during
the period for which such differentials have presumably accrued for his class.

I have explained my position under "Interpretations" with regard to the new
employee in the higher-paid classes as well as the lowest-paid classes.
We have seen what the code authority has ruled in the case of member A in

matters of new employees in relation to their classes.
In the case of another one of our members, B, the code authority indicated by
a bill for restitution what their position is concerning differentials due higher paid
classes whether they earned the minimum plus the differential on piecework or
not, and in the case of member A, the new employee automatically goes into the
higher paid classes more or less by a process of elimination from the lowest paid
classes.
Now, in another case, one of our members C, as also in the case of our member
A, the members contended that the earnings arrived at by the code authority for
a period prior to the filing date of the code, were in both instances not representative of normal operating conditions, with resultant inordinately low weekly earnings were in the lowest paid classes, and since earnings were used as a basis for
ascertaining wage differentials, the earnings used for the workers should be
computed at the then prevailing piecework rates, but under normal operating
conditions as representative in some-adequate period of normal operations subsequent to the code. The code authority, in response, cited article 11 (e) and (f)
the code, and supplemented said citations with the following comments:
1. Obviously the code signed by the President on August 28, 1933, referred to
the differentials to be maintained as applying to conditions prior to the code.
The measuring rod was of conditions then prevailing and said measuring rod cannot be determined on the basis of conditions that may prevail at some subsequent
date. (Bell.)
2. It is obvious that the increased earnings In March 1934 were the result of a
larger number of pieces being produced per hour by each individual working then,
than was produced by the same workers In March 1933. (Bell.)
And further on,
3. Any increased earnings which might result from increased production by the
individual worker subsequent to the effective date of the code, may not be used
as an off-set toward fulfilling the requirements that time differential established
under article II (b) shall be maintained.
' - I
Our position In reply (member C) was: Since all workers are paid at piecework
rates, which were enhanced subsequent to the code, it is reasonable to presume
that workers would have less occasion to speed up their output now as compared
to a time when their piecework rates were lower. With no change in production
facilities the firm could hardly be accused of requiring more output from its
employees to offset any increases, particularly as in the face of the above circumstances.
In the case of member A, the code authority admitted the inadequacy of using
1 week as a basis for ascertaining representative earnings of lowest-paid workers,
and permitted the use of 4 weeks, but subsequently abrogated their own decision.
If a manufacturer's pay roll prior to July 14 indicates that his lowest-paid
classes average 40 cents per hour, he has no differential to apply to the higher-paid
or intermediary classes.
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If a manufacturer's pay roll prior to July 14 Indicates an average of 20 cents
per hour in the lowest-paid classes, he has a differential of 20 cents per hour in
the higher-paid or intermediary classes.
In the first instance, the manufacturer might average an hourly rate of 40 cents
for both the lowest and intermediary classes, and in the second instance the
average for both the lowest and the intermediary classes would be 56 cents per
hour.
Then again, if a manufacturer establishes a new plant subsequent to the effective
date of the code, he has no differential for the intermediary classes.
Al the Cotton Textile Institute has aptly expressed it to the President in their
refusal to accept this tender known as 'condition 5" (the wage-differential provision which went into our code), "It is believed susceptible of evasions by unfair
competitors and could be likely to lead to holding down the wages of the lowest
paid excepted classes of labor and result in inequalities of wages as between mills,
and give competitive advantages to that class of mill which least deserves it."
In some instances the code authority has requested members to submit complete operation lists with rates and after the code.
In other cases they have requested total costs before and after the code.
In other cas:s, amount of units turned out in each operation per hour, and the
rates before and after the code, as well.
In still other cases they have requested the percentage of increase in each operation after the code as against a period prior to the code.
I call your attention to the sane provision for wage differentials, now known as
article XIII, in the Cotton Textile Code, which was suggested by the President
in lieu of the wage-differential provision tendered them, rejected (and now in our
code), which reads:
"The amount of differences existing prior to July 17, 1933, between the wage
rates paid various classes of employees (receiving more than the established minimum wage) shall not be decreased-in no event, however, shall any employer pay
any employee a wage rate which will yield a less wage for a work week of 40 hours
than such employee was receiving for the same class of work for the longer week
of 48 hours or more prevailing prior to July 17, 1933."
It may not be possible to construe our wage-differential provision likewise, but
there is no gainsaying that such a provision as contained in the Cotton Textile
Code and which has since been adopted by most other codes in one form or
another, comes closer to maintaining adequate and equitable wage differentials
peculiar to operating conditions and geographical locations for plants comprising
the industry.
(Memorandum)
MARCH 16, 1935.
To: W. A. Harriman.
From: Gustav Peck.
Subject: Report on Men's Clothing Code Authority.
On page 6 of the attached report mention is made of exhibits A, B, C, D, etc.,
but I do not find that these exhibits are so labeled. However, there is attached a
series of letters and memoranda which probably are the exhibits referred to.
Some of these are dated after the submission of the report itself.
GUSTAV PEC.
(Memorandum)

MARCH 18, 1935.

To: James Cope.
From: Robert K. Straus.
Subject: Investigation of Men's Clothing Code Authority.
You have asked me to state why the investigation conducted under my direction during the summer of 1934 of the Men's Clothing Code Authority was discontinued. The facts are as follows:
1. Complaint was received from Martin Popkin, director of the Industrial
Recovery Association of Clothing Manufacturers, that the interpretation of
article 11(b) of the code and the enforcement of the interpretation by the code
authority was discriminatory against members of a complainant's association.
2. A complaint was referred by me to Special Agent J. C. Howard, located at
45 Broadway, New York City. Mr. Howard reported to me on July 11, 1934.
3. I wish to emphasize certain statements of Mr. Howard's report.
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a. Page 3: The code authority said that N. R. A. could have access to its
records if I requested,
b. Page 4: Mr. Howard pointed out the history of the presentation of the
code to N. R. A. and the relations that had existed between the two associations
that presented codes,
c. Page 6: "An examination of this data I think will show that the code
authority has not been able or willing to answer inquiries from members concerning the interpretation of 11(b); that some interpretations have been sent only
to a part of the trade. That this provision instead of being interpreted one way
for all plants, has been interpreted many ways for many plants; that in all
probability this provision is not susceptible of equitable enforcement.
"The data speaks for itself. Most of it is too technical for discussion in this
letter."
4. I decided that inasmuch as this complaint involved a difficult and technical
question and did not involve a simple question of malfeasance on the part of the
code authority, it was not the function of my small staff to carry the investigation
on further. I therefore referred to the deputy administrator w'ho at that time I
believe was Earl Howard. I did this because it had been my understanding with
the Administrator that in directing the activities of the three special agents
assigned to me, we were to focus our attention upon complaints which involved
out-right dishonesty or racketeering on the part of code authorities and their
agents. This particular investigation, it seemed to me at that time and it still
seems to me upon reviewing the file, involved an administrative interpretation of
a code and an enforcement based upon such interpretation of a code.
ROBERT K. STRATUS.
NATIONAL RECOVERY ADMINISTRATION

Reported from 45 Broadway, New York City region.
Date, July 11, 1934. Special agent.
Covering period -.
Approved by J.C. Howard.
Complaint against: Men's Clothing'Industry Code Authority.
Complaint by: Industrial Recovery Association of Clothing Manufacturers.
Martin E Popkin executive director.
Subject and brief: Interpretation and enforcement of article II (b) of code
authority.
1. If article II (b) is susceptible of equitable enforcement.
2. If small enterprises and minorities are being oppressed.
3. If small enterprises and minorities are being coerced to join Amalgamated
Clothing Workers of America.
Re port.-With reference to the statement contained on page 6 of my letter
to Mr. Straus of July_10 that further investigation may show coercion on the
part of the Clothing Manufacturers Association, and the Amalgamated Clothing
Workers and the code authority's authority to unionize closed shops and United
Garment Workers shops under agreement with the Amalgamated Clothing
Workers, attention is directed to the following data which is sent along with
this report:
Letter of Martin E. Popkin of July 7, 1934.
My letter to Byres Gitchell, administrative member code authority, of July 9,
1934.
For balance of this report see page 2 and four pages of data which I received
from Mr. Popkin today.
Note that the form letter signed by George L. Bell, executive director, is dated
July 5, 1934, so it must have been printed prior to that time, and mailed to the
various cities where Grief plants are located, for distribution July 5, the date of
the Greif hearing In Washington, D. C.
Mr. Elmer Scheurer of the Block Co., Cincinnati, Ohio, picked up one of these
letters today from a pile in the office of the code administrator, No. 51 Madison
Avenue. Mr. Scheurer is of the opinion that an Amalgamated drive was planned
in expectation of a favorable decision from the compliance board. Mr. Scheurer
further said that the Block Co. has been working under agreement with the
United Garment Workers for 30 years without a strike, and recent attempts have
been made to organize his workers for the Amalgamated. This investigation is
being continued and more data will be sent tomorrow.
Respectfully submitted.
JOaw C. HOWARD, Special Ageat.
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Mr. JOHN C. HOWARD,

RECOVERY ASSOCIATION OF
CLOTHING MANUFACTURERS,

New York, N. Y., July 7,1984.

Special Agent, National Recovery
Administration, New York, N. Y.
DEAR SIR: In view of the raids which were made by so-called "investigators"
of the Men's Clothing Code Authority on the plants of L. Greif & Bro., i11., at
the very time their case was being heard before the Advisory Council, Compliance
Division, N. R. A., we feel it necessary to notify our members that no representative of the Men's Clothing Code Authority be allowed to enter any member
plant until such time as our members have assurance that these so-called "inspectors" will confine themselves to the authority vested in them by the code,
which consists solely of examination of records.
In this instance these raids were made by groups of men who attempted to
force entrance to the plants and demanded the right to address employees.
In one instance it was necessary to close the plant because a riot occurred.
Where the inspectors were admitted, we understand that they addressed the
help in an entirely improper manner. In other cases where they were not
admitted, they demanded that employees present themselves for examination
at hotels in the various towns.
These so-called "inspectors" handed out letters on the stationery of the code
authority stating that they were empowered to act, and quoting various authorities. In one case, the letter used was an abstract from the Recovery Act and
bore the signature of the President of the United States. Lists of questions on
code authority stationery were also passed out to employees.
If it was necessary for the code authority to obtain such information as the
inspectors demanded in support of the code authority allegations against the
Greif Co., efforts to obtain such information could and should have been made
prior to the time that the hearing was on.
At the hearing, the code authority represented a case claiming to have all the
necessary data, and, therefore, these raids could have had only one purposeto destroy the morale of the working force and to upset the manufacturing
operations of the company.
Your immediate attention in this matter and action by the proper authorities
the yours,
necessity of our taking drastic action immediately.
will preclude
Cordially
INDUSTRIAL RECOVERY
ASSOCIATION
OF CLOTHING MANUFACTURERS,

M. E. POPKmIN, Ezecutive Director.

NEW YORK CITY, July 7, 1984.

Mr. BYERS H. G1TCHELL,
Administration Mllember Code Authorzty,
Men's Clothing Industry, New York City.
DEAR MR. GITCHELL: In connection with the investigation concerning the
interpretation and enforcement of artielb II B of the Code of Fair Competition
of the Men's Clothing Industry about which I spoke to you on1Juue 28, 1934, will
you kindly obtain for me the following information:
Hon is the minimum for pieceworkers established? Is it oil the basis of a fair
average of all employees or otherwise?
It is conceivable that a minority might make less than the minimum when paid
a piecework rate established on the basis of a fair average for all employees?
In such a case are pieceworkers paid less than the mininmium, or are they paid the
minimum regardless of the amount of work clone.
Are shops in New York paying actual amounts earned, or the minimum?
Your kindness in this matter will be appreciated.
JOHN C. HoWARD, Special Agent.
Very truly yours,
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Mr. JOHN (C. HOWARD,
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RECOVERY ADMINISTRATION,

New York City, July 10, 1984.

National Recovery Administration,
New York City.
DEAR MR. HOWARD: Answering your letter of July 7, I shall be very glad to
have'this information compiled for you and I am today writing Mr. George L.
Bell,texecutive director of the men's clothing industry asking that it be done.
B. H. GIvEnL,
Yours very truly,
Administration Member, Dress Code Authority.

Mr. BThras H. GITCHELL,

NEW YORK CITY, July 9, 193,.

Administration Member Code Authority,
Men's Clothing Industry, New York City.
DEAR MR. GITCHELL: Report complaining of raids by inspectors of the code
authority on the plants of L. Greif & Bros. Inc., on Thursday, July 5, 1934,
indicate that there was considerable trouble of one kind or another in connection
with these so-called "raids."
At one plant it was reported that a riot occurred,
and it was necessary to close the plant. Will you kindly inquire and let me
know at your earliest convenience the following:
r 1. Who was sent, and where? What regular employees of the code authority,
and what other parties if any?
2. As to what instructions were issued and by whom, the time when these socalled "raids" were to be made, information desired, and how it was sought to
be obtained.
The complaints which have been received concerning these so-called "raids"
and the manner in which they were conducted create a doubt that these parties
were acting under orders of the code authority, and indicate the possibility that
these parties might have falsely represented themselves to be code inspectors.
' To silence these complaints if they are without foundation, I would appreciate
ayprompt reply to this letter, giving the full and specific information called for
above.
This information, as I had explained to you, is for Mr. Robert K. Straus,
special assistant to the Administrator, and is in connection with the investigation
which is being made under his direction with reference to the interpretation and
enforcement
of article
II (b) of the code.
Very truly
yours,
JOHN C. HOWARD, Special
Agent.

NATIONAL RECOVERY ADMINISTRATION,

Washington, D. C., July 11, 1984.
Mr. JOHN C. HOWARD,
Special Agent National Recovery Administration, New York City.
DEAR MR. HOWARD: Answering your letter of July 9, I am requesting that
the Men's Clothing Code Authority prepare a report containing the information
you require.
In order not to delay this, I am asking that they send the report directly to
you with a copy to me for my information.
B
R
Yours very truly,
B. H.. GITCHEL.L,
Administration Member Men's Clothing Code Authority.
NEW YORK, N. Y., July 1.0, 1984.
Mr. BYERS H. GITCHEILL,
Administration Member Code Authority,
Men's Clothing Industry, New York, N. Y.
DEAR MR. GrTRELL: Please accept my thanks for your kind letters of July
10 and 11, In reply to mine of the 7th and 9th asking certWn information pertainIng to the enforcement of the Men's Clothing Code.
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Further, with reference to my letter of the 9th instant could I trouble you to
get for me a list with the names and addresses of all outside employees of the code
authority as of July 5, 1934, whose duty it was to obtain information from nanufacturing plants, and indicate if any of these parties were temporarily employed
and for what purpose.
I shall appreciate your further cooperation in this matter.
Very truly yours
JOHN C. HOWARD, Special Agent.
[Telegrami
PHILADELPHIA, July 6, 1934,
E. H. HOLTHAUS,
Greif & Co., Waynesboro, Pa.:
This is to inform you that Beatrice Bisno and H. Feiner at present in Waynesboro are the duly authorized representatives of the Men's Clothing Code Authoritv and as such have full authority to investigate and act on complaint and violations arising under Men's Clothing Code under which you operate. The Federal
Director of Compliance in Pennsylvania requests that you give these representatives of the code authority your fullest cooperation in settling alleged complaint
against your firm arising under the above-mentioned code. Your failure to do so
will make it necessary for this office to investigate.
HARRY SORENSEN.
Executi e Assistant, N. h. A.

EXECUTIVE ORDER
PRESCRIBING A REGULATION PROHIBITING DISMISSAL OF EMPLOYEES FOR REPORTING
ALLEGED VIOLATIONS OF CODE OF FAIR COMPETITION

By virtue of and pursuant to the authority vested in me under title I of the
National Industrial Recovery Act of June 16, 1933 (ch. 90, 48 Stat. 195), and in
order to effectuate the purposes of said title, I hereby prescribe the following
rule and regulation:
No employer subject to a code of fair competition approved under said title
shall dismiss or demote any employee for making a complaint or giving evidence
with respect to an alleged violation of the provisions of any code of fair competition approved under said title.
All persons are hereby informed that section 10 (a) of the National Industrial
Recovery Act prescribes a fine not to exceed five hundred dollars ($500) 01
imprisonment not to exceed six (6) months, or both, for the violation of any rule
or regulation prescribed under the authority of said section 10 (a).
FRANKLIN D. ROOSEVELT.
THE WHITE HOUSE, May 15, 1934.
MEN'S CLOTHING

CODE AUTHORITY

New York.
CARROLL COAT SHOP

1. Name?
2. Address?
3. Were you employed by L. Greif & Bro., Inc., in the week of July 1, 1933?
(If the answer is that the worker was not employed by L. Greif & Bro., Inc.,
in the week of July 1, 1938, in any shop, the witness is not required to answer any
further questions.)
4. In which shop?
5. How long were you employed by the firm?
6. In the week of July 1,-1933, when did you begin work in the morning?
7. In the week of July 1, 1933, when did you stop work for the day, week
days?----------- Saturdays? -----------8. In the week of July 1, 1933, how long did you have for lunch?
9. In the week of July 1, 1933 what were the prevailing work hours?
10. In the week of July 1, 1903, what operations did you perform?
11. In the week of July 1, 1933, were you paid on a piece- or week-work basis?
12. In the week of July 1, 1933, if on a week-work basis, what were your wages?
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CODE AUTHORITY,

New York, July 5,1984.
You are directed to appear at Stonewall Jackson Hotel, room 412, at 5:30 p. m.
today, In the matter of the investigation of the wage and hour provisions of the
Code of Fair Competition for the Men's Clothing Industry and the matter of
observance of such provisions by the firm of L. Greif & Bro., Inc.
MEN'S CLOTHING

CODE AUTHORITY,

GEORGE L. BELL, Executive Director.
WESTMINISTER, MD,, July 5, 1984.
In pursuance of the authority vested in me by the Men's Clothing Code
Authority I am about to Investigate the Carroll Coat Shop of L. Greif & Bro.,
Inc.
I hereby state that Mr. Mannino has told me that he has not received permission from Mr. Irving Greif to allow me to make this Investigation, and I
have instructed him that I am making this investigation in pursuance of the law.
HiRBERT FERSTE1R,
NATIONAL RacovERY ADMINISTRATION
Reported from 45 Broadway, New York City region.
Date, July 12, 1934. Special Agent John C. Howard.
Covering period July 10 and 11. Approved by-.
Complaint against: Men's Clothing Code Authority.
Complaint by: Industrial Recovery Association of Clothing Manufacturers,
Martin E. Popkin, executive director.
Subject and brief: Interpretation and enforcement of article 11 (b) of code authority.
1. If article II (b) is susceptible of equitable enforcement,
2. If small enterprises and minorities are being oppressed.
3. If small enterprises and minorities are being coerced to join Amalgamated
Clothing Workers of America.
Report.-Interviews with Mr. A. S. Bursh 110 Fifth Avenue, and Mr. Martin
E. Popkin, 51 Madison Avenue, New York dity.
Copies.-Mr. Robert A. Straus, special assistant to General Johnson (2);
Mrs. Anna M. Rosenberg, assistant to State director (1); New York office;
Chicago office.
Send letter to Mr. Byers H. Gitchell, administration member, requesting a list
with the names and addresses of all outside employees as of July 5, 1934, whose
duty it was to obtain information from the manufacturers' plants, and indicate if
any of these parties were temporarily employed and for what purpose.
On information received from a confidential source that MrA. S. Bursh, of
110 Fifth Avenue, New York City, could give me definite information as to the
employees of the code authority who engaged in so-called "raids" on July 5.
I interviewed Mr. Bursh at his office, 110 Fifth Avenue, on July 11, 1934. A. S.
Bursh Co. manufacturers of boy's suits and clothes, 110 Fifth Avenue, New York
City, Mr. Bursh stated as follows:
The New York Clothiers Exchange was organized by Sidney Hillman. Before
the code you had to belong, or you would have trouble with the union. Sidney
Hillman went to Washington and used his influence to write the code for the
Men's Clotling Industry. Some of the higher-class manufacturers, such as
Asinoff and Curlee, would not join Hillnan's association, and organized the
Industrial Recovery Association of Clothing Manufacturers. The inspectors of
the code authority who are sent out to check books are all ex-union officials of the
Amalgamated Clothing Workers, or sons or relatives of these officials,
Mr. Bursh stated the following with reference to labels which are purchased
from the code authority. A manufacturer of men's clothing doing a business of
$1,000,000 a year would manufacture approximately 25,000 suits and 15,000
overcoats. Three labels would be required for the suit-i for the pants, I for
the coat and 1 for the vest, and 1 for each overcoat manufactured. This would
mean 75,000 labels for the suits and 15,000 for the overcoats. The code authority
sells these labels at $5 a thousand. The cost of these labels to the manufacturers
of men's clothing and overcoats would be $450. Manufacturers of boy's suits
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which sell for from $3.50 to $4.50 a suit would require 750,000 labels at a cost of
$3,750. I checked this information with Mr. Popkin and he said the labels which
are sold by the code authority could be purchased in quantities for 60 cents a
thousand. Last year the receipts from the sales of N. R. A. labels were approximately $400,000.
In the Daily News Record of October 31, 1933, the full text of the agreement
between United Garment Workers of America, and the Amalgamated Clothing
Workers of America, clarifying the respective jurisdictions of both of these organizations and paving the way for the latter organization's entrance into the
American Federation of Labor, is set out in full. This agreement was first
called to my attention by Mr. Elmer Scheurer, of the Block Co., Cincinnati,
Ohio, in reference to his statement to me that efforts had been made by the
Amalgamated to organize his workers.
Mr. Martin E. Popkin has requested that I report the following information
relative to the kind and character of manufacturers, members of the Industrial
Recovery Association of Clothing Manufacturers:
"ta
August 31, 1933, all of the members of the Industrial Recovery Association of
Clothing Manufacturers were ordered to sign the President's Reemployment
Agreement, limiting working hours to 40 hours per week. Under the code it is 36.
The Amalgamated group continued to work 44 to 50 hours a week until September 11, 1933, the effective date of the code.
Seventy members of the Industrial Recovery Association of Clothing Manufacturers have a yearly pay roll of more than $25,000,000.
Investigation
in this case is being continued.
Respectfully submitted.-"
JOHN C. HOwARD,
Special Agent.
Nvw YORK CITY, July 14, 1934.
(July 12 and 13, John C. Howard.]
MEN'S CLOTHING INDUSTRY CODE AUTHORITY
INDUSTRIAL RECOVERY ASSOCIATION

OF CLOTHING MANUFACTURERS

Interpretation and enforcement of article II (b) of code authority.
1. If article II (b) Is susceptible of equitable enforcement.
2. If small enterprises and minorities are being oppressed,
3. If small enterprises and minorities are being coerced to join Amalgamated
Clothing Workers of America.
Interview with Martin E. Popkin, David A. Drechsler, and Julius Schild.
[Mr. Robert K. Straus, July 14, 1934.]
Received message from Mr. Robert K. Straus, Washington, D. C., to phone Mr.
David A. Drechsler, counsel for Men's Clothing Code Authority, relative to
report of raids on Greif plants. I phoned Mr. Drechsler's office several times
during the day, and did not succeed in getting in touch with him, but left a
memorandum that I had called and that I wished to talk with him concerning
a matter about which Mr. Straus had phoned me from Washington.
The following day I spoke to Mr. Drechsier and asked him if he was speaking
about my letter of July 9, 1934, which was sent to Mr. Byers H. Gitchell, administration member of the code authority. He said "yes". I asked Mr.
Drtchsler if he had a copy of the letter before him, and he said it was not necessary to get it as he knew what was in the letter, and he then started to deliver a
lecture to me.
I finally was able to explain to Mr. Dreebsler that the letter I sent to Mr.
Gitchell was in reference to a complaint which I had received, and that in the
first paragraph of my letter to Mr. Gitchell I said, "Report complaining of raids
by the inspectors of the code authority on the plants of L. Greif & Bro., Inc., on
Thursday, July 5", etc., that this was a statement made to me which I was repeating in the same words in which it was made to me. That in referring to this
report in the fourth paragraph of my letter, I said, "the complaints which have
been received concerning these so-called 'raids', and the manner in which they
were made"; etc.
This did not satisfy Mr. Drechsler, and he said that he remembered the letter
perfectly, and I had accused the code authority of making raids on the Greif
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plants. He said Mr.Gitchell's letter had been referred to him. He finally wound
up by saying: "You have addressed a letter to Mr. Gitchell rather than to the
code authority, and I certainly will not dignify it by making a reply to it, either
to Mr. Gitchell or to you," Later in the day Mr. Drechsler phoned ne, and said
he had looked over my letter, and I did refer to the raids as "so-called raids",
and that he had been a little hasty in his criticisms in the morning. Mr. Drechsler
took the position that the code authority was a quasi-governmental body, and
therefore, my complaints received against them should be taken up first with the
code authority. I explained to Mr. Drechsler that this was exactly what I had
done; that I was authorized to make investigations without seeing the code
authority at all, but that In this particular case I first called on Mr. Gitehell
the administration member, and was referred by him to Mr. Bell, and that I
called to see Mr. Bell and did not receive from Mr. Bell sufficient data to either
approve or disprove the charges which had been made. That Mr. Bell refused
to permit an inspection of those records without a request from Mr. Straus, and
qualified this by saying he could not answer this question definitely at that time.
Have had a very pleasant conversation with Mr. Drechsler after this, and he did
not say definitely, but intimated that a request from Mr. Straus would not be
refused. I would be just as well satisfied if I receive answers to my letters asking
information from the code authority before getting access to their files. I do,
however, expect that this information will be delayed as long as possible.
Sent letter to Mr. Byers H. Gitchell, dated July 14,1934, requesting additional
data. (See copy of letter attached herewith).
Attached to this report is newspaper clipping from the New York Times of
July 12 relative to Plant Shut Down on Wage Decree, in the Greif case.
I received from Mr. Popkin, of the Industrial Recovery Association of Clothing
Manufacturers, copy of Application of Industrial Recovery Association of Clothing Manufacturers for Leave to Appear as Amicus Curiae, and Other Relief in
the Case of L. Greif & Bro., Inc. copy of report of meeting of Men's Clothing
Code Authority, 51 Madison Avenue, New York City, June 12, 1934, in the
matter of hearing on the case of the Block Co., Cincinnati, Ohio, and hearing of
the Block Co. before the committee under section II (d) of the Men's Clothing
Code of July 9, 1934. These records will be examined in connection with exhibit
I (b). (See p. 6 of my letter to Mr. Straus, dated July 10 1934.)
I interviewed Mr. Julius Schild of the Heldmann-Schild, Inc., Cincinnati,
Ohio, on July 13, 1934. Mr. Schild said that his company and the Seinscheimer
Co. of Cincinnati, had received bills but the Nash Co.'and the Globe Co. of
Cincinnati, which are not members of the Industrial Recovery Association, had
not received any bills. He came to see Mr. Popkin about resigning from the
Industrial Recovery Association. Mr. Popkin later told me he had lost 30
members and 10,000 employees on account of the bills sent to his members under
11 (b). That he had lost his entire membersllp in the Buffalo market.
On page four of letter of July 10, 1934 to Mr. Straus the employee members of
the Industrial Recovery Association of Clothing Manufacturers is given as 33,000.
A loss of 10,000 leaves 23,000. On the basis of 106,000 workers in the industry
23,000 is 21 percent. This is at variance with the statement made to me by Mr.
Drcchsler that those complaining against the code authority was less than 5
percent, about 2 percent.
Heldniann-Sehild, Inc., received bills from the code authority of $15,000,
$10,000 and $9,500. The letter sent with the last bills said "disregard other
bills."
Respectfully submitted.
JOaN C. ttOWARD, Special Agent.

Nrw Yonx, N. Y., July 14, 1934.
Mr. BYxaa :H.GITOHELL,
Administration Aember Men's Clothing Industry,
New York, N. Y.
DEAR Ma, GITCHELL: Further in connection with the investigation concerning
the interpretation and enforcement of article 11 (b) of the Code of Fair Competitlon of the Men's Clothing Industry, I am in receipt of complaints against the
code authority to the effect that bilis In different amounts are being rendered
under II (b) of the code.
To ascertain if there is any foundation for these complaints, will you please
procure for me a list of manufacturers receiving bills under II (b) with amounts
and dates of bills rendered, and if bills In different amounts have been sent to
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any of these manufacturers, the dates of such bills and the reason for sending two
or more sets of bills. Also indicate the status of all these bills; that is to say if
paid, not paid but not protested, protested and reasons for, and if appealedto
11 (d) committee.
Yours very truly,
JOHN C. TOWARD,
Special
Agent,

NATIONAL RECOVERY ADMINISTRATION,

CHWWashington,
D. C., July 16, 1934.
Mr. SJoHN C.
HOWARD,
Special Agent, National Recovery Administration,
New York City.
DEAR MR. HOWARD: I am in receipt of your letter of June 14 asking for certain
additional information regarding complaints against the Men's Clothing Code
Authority regarding bills.
I was asking Mr. Bell, executive director of the Clothing Code Authority to
furnish this information direct to you with a copy to me for my information.
Yours very truly,
B. H. GITCHELL,
Administration Member, Men's Clothing Code Athority.

NATIONAL RECOVERY ADMINISTRATION
Reported from 45 Broadway, New York City region.

Date, July 19, 1934. Special Agent John C. Howard.
Covering period July 17 and July 18. Approved by-.
Complaint against: Mon's Clothing Industry Code Authority.
Complaint by: Industrial Recovery Association of Clothing Manufacturers.
Subject and brief: Interpretation and enforcement of article II (b).
1. If article II (b) is susceptible of equitable enforcement.
2. If small enterprises and minorities are being oppressed.
3. If small enterprises and minorities are being coerced.
File turned over to Mr. Byers H. Gitchell, administration member of the code
authority.
Mr. Robert K. Straus, special assistant to Administrator, N. R. A., Washington,
D. C.; Mrs. Anna M. Rosenberg, executive assistant State compliance director,
N. R. A., New York City.
Pursuant to instructions from Mrs. Anna 1t. Rosenberg, executive assistant
State compliance director, and after conversation with Mr. Robert K. Straus
special assistant to the Administrator, on July 18, 1934, the file in this case is
being turned over to Mr. Byers H. Gitchell, and in obedience to instructions received
from Mrs.
Rosenberg, I will work under Mr. Gitchell's direction.
Respectfully
sitbtitted.
JOHN C. HOWARD,
Special Agent.

NATIONAL

RECOVERY ADMINISTRATION,

Washington, D. C., July 18, 1934.
Mr. JoIIN C. flow inp,
Qffice of State N. R. A., Compliance Director, New York City.
DEAR MR. IOWARD: With reference to your report on the men's clothing
investigation, I have talked to Mrs. Rosenberg, and she tells me that she has put
you in contact with Mr. Gitchell. Please be guided by her advice in this matter.
Anything she says vill be 0. K. with me.
Sincerely your4,
ROBERT K. STRAUS,
Special Assistant to the Administrator.
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SEPTEMBE:R 17, 1934.
Mrs. ANNA L. ROSENBER,
Acting Compliance Director, N. R. A., New York, N. Y.
DEAR MRS. ROSENBERG: At a meeting of the Men's Clothing Code Authority
Friday, September 14, it was reported that Mr. M. D, Vincent, by appointment
of Robert K. Straus, had completed an investigation of the said code authority,
on or about August 30, and had reported that the code authority was administered impartially and without discrimination.
I note by this morning's Dsi'y News Record that the said Mr. Vincent, formerly
assistant deputy administrator of the Textile Division of the N. R. A., has been
appointed Federal agent in charge of the Men's Clothing Code, to succeed Mr.
John R. Bescroft.
Cordially yours,

INDUSTRIAL

RECOVERY ASSOCIATION OF

CLOTHING MANUFACTURERS,
-

, Executive Director.

NATIONAL RECOVERY ADMINISTRATION.

Reported from New York. Region New York.
Date November 26, 1934. Special agent--.
Covering period July 18, November 26, 1934. Approved by-.
Complaint against: Mlen's Clothing Industry Code Authority.
Complaint by: Industrial Recovery Association of Clothing Manufacturers.
Subject and brief: Interpretation and enforcement of article 11 (b).
1. If article II (b) is susceptible of equitable enforcement.
2. If small enterprises and minorities are being oppressed.
3. If small enterprises and minorities are being coerced.
Report.-Case closed by direction of Mr. Byres H. Gitchell.
Recommendation.-Refer: 2-3. Confidential-not for public inspection.
Region file no.-cast status continued,
District of Columbia file no.-pending; closed.
Copies to Mrs. Rosenberg, executive assistant. State compliance director (1).
Mr. Cope, assistant administrative officer (2). New York office, (2).
By direction of Mrs. Anna M. Rosenberg, executive assistant State compliance
director which was confirmed by letter from Robert K. Straus, special assistant
to the Administrator July 18, the file in this case was turned over to Mr. Byers
H. Gitchell, administrative member of code authority with instructions to complete the investigation under Mr. Gitchell's direction.
November 23, Mr. Gitchell said I could mark this case closed.
Respectfully submitted.
Jouw C, HOWARo, Special Agent.

The CHAIRMAN. I wish you would go into that situation
plain to the committee any matters that pertain to it.
Mr. VINCENT. I shall be very glad to, Senator.

and ex-

After the Greif firm had brought action in the district court in

Maryland to enjoin the code authority and the administration from
suspending its labels, I was requested upon behalf of Division
Administrator Rosenblatt, upon the recommendation of Mr. Gitehell,

to examine into the code authority procedure in the Greif noncompliance case.

I did so.

I checked the original records relating to the so-called "2 (b) investigations"

by the code authority.

May I say that the code

authority began its investigations market by market-individuals
were not singled out- beginning from in December of 1933.
None of those investigations, however, were completed, Senator,

until January 1934.

They took the markets of Milwaukee, Chicago,

Cleveland, Cincinnati, and on east, Rochester, New York, Boston

Philadelphia, and in April they reached the Baltimore market, and
the Greif plants were among those that were inspected by the ex-
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aminers of the code authority.
sent to inspect eight plants.

There were 23 inspectors, Senator

The investigation thatI made indicated

nothing in the nature of a raid. At one of the plants the management refused admittance to the inspectors.
The CHAIRMAN. They were all Greif plants?
Mr. VINCENT. The eight plants were all Greif plants. At one of
the others, the inspectors were also delayed for a brief period. After
2 days the counsel for the Greif firm authorized the inspectors to be
admitted to this plant to which I told you they were at first denied
admission.
They found-to indicate to you the situation confronting the code
authority-that the Greif pay-roll records had been destroyed. This
should be considered in relation to the fact that the code provided that
the precede wage rates should be examined by the code authority to
determine the amount necessary to maintain the differentials in the
higher paid classes of workers under the provision 2 (b) of the code.
Senator KING. That is to say that the wages were to be determined
not upon economic and industrial conditions at the time the code was
in effect but to go back into precede conditions?
Mr. VINCENT. To determine the average wage of the lowest paid
class in July precede, Senator.
Senator KING. Did you not go back to 1927, 1928, and 1929?
Mr. VINCENT. No; the code itself provided this method; July 1933,
preceding the code. The rates at that time paid, the average rates
to the lowest class, for the purpose of determining the differentials to
be maintained under 2 (b).
To continue with the Greif case, Senator Harrison I made an examination into the record of the hearing that was held July 5 before
the Compliance Division, in addition to my examination of the code
authority records, and I have noted the statement of facts made by
my good friend Colonel Curlee during his testimony before the committee.
The facts briefly are that the Compliance Division found the Greif
concern in violation of 2 (b) as charged by the code authority to the
extent of approximately $35,000. For your information, Senator, in
addition to that, in that hearing, counsel for the Greif concern admitted the accuracy of those figures but questioned the validity and
the applicability of the 2 (b) provision of the code under which the
charge of violation was made.
Senator KING. Because of its uncertainty?
Mr. VINCENT. That is their claim, that it was uncertain and
ambiguous.
Senator KING. Because of the Herwitz formula?
Mr. VINCENT. Yes. I will comment on that later, if I may.
Senator KING. All right.
Senator BARKLEY. Let me ask you a question there. What did
this $35 000 represent?
Mr. VINCENT. It represented the deficiency of wages due to workers
for the period covered by the investigation.
Senator BARKLEY. In other words, it has been stated in the press,
as I understand it, that this $35,000 was a fine assessed against this
concern?

Mr. VINCENT. Not at all. It was wages found by the code authority to be due the workers in this plant.
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Senator BARKLEY. In other words, your contention was and is that
it represented the amount by which their employees had been underpaid?
Mr. VINCENT. Exactly.

Senator

BARKLEY.

Senator

BARKLEY.

Under the code?

Mr. VINCENT. Exactly, Senator.

What happened about that?

Mr. VINCENT. The Greif firm asked for a further hearing on the

subject, and then by agreement between the representatives of Greif
and the code authority and the Compliance Division the matter was
referred to Mr. Blackwell Smith, the assistant counsel of the N. R. A.,
and to the Chief of the Planning and Research Division for fact finding, and they made a thorough investigation and made a report, a
fact-finding report.
Upon the completion of that fact finding, Senator, the Greif concern entered into a written agreement, a photostatic copy of which I
have before me dated August 31, 1934. It is signed by the executive
director of the Men's Clothing Code Authority, by Mr. Leon Henderson, economic adviser to the N R A and by Weinberg & Sweeten,
counsel for the Greif concern in which they agreed to restore the piecework rates which they had set aside after the adoption of the code, to
discontinue the bonus system, to advance the piecework rates 7 percent, and to pay any deficiency that would have been due the workers
had these rates been in effect from June 9.
In December 1934, pursuant to that written agreement, the Greif
concern paid to its workers back wages dating back to June 9 1934,
the sum of $24,600 and odd. In consideration for that settlement
and pursuant to the contract I have mentioned, the code authority
agreed to dismiss the charge that it had made.
For the use of the committee, I will hand you the photostatic copy
of that agreement, Senator.
The CHAIRMAN. That may be put into the record.
(The agreement mentioned is as follows:)
AnoST
31, 1934.

MEMORANDUM OF AOREIWMMf

The undersigned have this day agreed as follows:
1. L. Greif & Bro., Inc. (hereinafter referred to as Greif) will replace Its bonus
system of wage payments with a piece-rate system.
2. Said piece-rate system shall be developed with the assistance and approval
of the economic adviser of N. R. A., on the following basis:
A. The direct labor costs of three types of coat, customarily manufactured in
the Greif-Carroll plant, are established as follows:
(I)Standard custom, $2.31; (2) stock, $2.53; (3) gold label, $2.68.
The direct labor costs of stock trousers are established at 59 cents. The
direct labor costs of stock vests are established at 52 cents, which shall include
I
the cost of machine buttonholes.
C. The direct labor costs of summer clothing and overcoats shall be established
along the same basis as the costs in A and B, with the approval of the economic
adviser of the N. R. A.
D. Seven percent shall be added to the direct labor costs as established in
A, B, and C, aild
the total direct labor costs of each garment thus determined
shall be broken down into piece rates to be prepared with the assistance and
approval of the economic adviser. A list of the operations now entering into the
manufacture of each of the garments referred to in A and B are attached hereto.
A specification for each separate operation for which piece rates will be developed
shall be prepared with the assistance and approval of tile economic adviser of he
N R. A.
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E. The piece rates established as provided in D shall apply in any Greif plant
where the identical operation may hereafter Pe performed. Where operations
other than those included in the specifications devised as provided In D are performed, piece rates shall be arrived at for each of such operations on the basis
of the cost per unit thereof (established on the same basis as the direct labor
costs referred to in A and B) plus 7 percent.
F. Moderate changes in individual piece rates established pursuant to D and
E are to be permitted without decreasing the total cost per garment as established
hereunder.
G. Piece rates established as provided herein shall be made effective as of and
fromJune 9, 1934, and the difference between the amounts actually earned by
the Greif employees under the bonus system and the amounts which would have
been earned had the said piece rates been in effect shall be distributed to such
employees as may be entitled thereto by Greif. The amounts to be paid to the
several Greif employees shall be computed by Greif with the assistance and the
approval of the economic adviser of the N. R. A.
3. Greif has entered into the stipulations, copy of which is annexed hereto,
providing for dismissal of its suit brought in the District Court for the District
of Maryland against Bernard J. Flynn et at.
4. N. R. A. will withdraw its direction to the code authority to refuse the
Issuance of N. R. A. labels to Greif.
5. The code authority hereby abandons all pending claims against Greif of
infractions or violations of the Men's Clothing Code.
6. The code authority by its signature hereto agrees to the provisions hereof.
-

By

WEINBERG & SWEETEN,

LEONARD WEINBERG,

Counselor L. Greif & Bro., Inc.

GEORGE L.

BELL,

For the Men's Clothing Code Authority.
LEON HENDERSON,
Economic Adviser of the N. R. A.

Senator BARKLEY. Was that agreement understood to be, on the
part of the code authority and the N. R. A., construed as a substantial compliance ex post facto with the code?
Mr. VINCENr. That was the effect of it, Senator. The contract
finally makes what you might call an arbitrator or arbitrators of Mr.
Henderson and Mr. Blackwell Smith, and the code authority is a
party to that agreement; and upon compliance with it, the code
authority, dismissed the charges, so that upon the payment of the
$24,600-bdd by the Grail concern, that was taken as putting them in
compliance.
The CHAIRMAN. As to the statement about the inspectors that
went to these eight plants and the allegation here that they addressed
the men in some of the plants, what have you to say about that?
Mr. VINCENT. I understand that they did address some of the employees, but not under circumstances that interfered with the operation of the plant, Senator.
The CHAIRMAN. What was the object of their addressing the employees?
Mr. VINOENT. To inform them of the purpose of the investigation,
and I think at this point it would be enlightening if I gave to you
some photostatic copies of letters received by the code authority
which indicate the conditions which confronted not only the workers
in the plant but the code authority when it went to make the inspection.
Please keep in mind that they found that the precede records had
been destroyed, notwithstanding the code provision for the use of
those records; and the officials of the Greif concern were fully informed of that fact, because they were personally present during the
cede hearings.
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Were the records destroyed in all of their plants?
They had 10 plants,
and only 8 of them were inspected at that time, and my inveetigation was limited to that inspection.
The CHAIRMAN. But in those eight plants, the records of the precode days as to wages were destroyed?
The

CHAIRMAN.

Mr. VINCENT. I cannot answer that, Senator.

Mr. VINCENT. That is the information given me.

I am going to read to you a photostatic letter received by the code
authority in an envelop bearing a postmark date of July 9, 1934.
It is addressed to the code authority at its New York City address.
Senator KING. By whom?
Mr. VINCENT. The name is deleted for the protection of the

worker. It was deleted by the Men's Clothing Code Authority
when this photostatic copy was made, Senator. The reasons for that
will appear when the letter is read.
The letter is as follows [reading]:
GENTLEMEN: As an employee of the Staunton Manufacturing Co. of Staunton, Va., I want personally to offer my sincere apology for the attitude I took
toward your representatives which were at the doors of the manufacturing
I
plant on last Thursday.
Factory work is something new for me, as I have always worked in an office
and do not know the ways and means of the employee's side, but am learning
my lesson day by day. I gave tip office work a few years ago on account of
illness in my home, and in order to make a livelihood. I took up the sewing of
coats-that is, finishing them-getting for my work something like 15 cents a
coat.
Last July, I believe, the N. R. A. went into effect, but we home workers did not
have the advantage of this code; but sometime in January of this year I was
called to the factory to do this kind of work and was given 28 cents an hour,
7 hours and a quarter a day, for 8 weeks. We were experienced sewers then, but
of course not quite as swift as we have since become, but in a week or so we were
able to do about as much as we are now, for the work is rated so high that at the
present time I am only able to make my average by making one coat before the
regular time to work in the morning, and only take a few minutes for lunch.
When my 8 weeks were up, before starting on the $14.40 per week, I went to the
manager and asked him what was the matter-was it the fault of the home workers or they had gaged the work too high; and he replied to me that "we southern
women did not know how to work fast." I told him that I used up all the strength
and energy I had and gave him ever minute of my time and yet could not make
coats as fast as they wanted them, Istill cannot.
This morning when I went in to work and talked to the different workers, then
I knew could your representatives arrived on the scene they would have had a
room full and overflowing at their meeting; but we were made to believe all day
that the folks standing around were only union men and strikers, or something
to that effect; and because of this trouble once before, the girls were afraid to say
anything. I passed out of the building and was not interviewed by anyone and
quietly went on home and did not know of the meeting at 5:30 until the next
morning, and sorry I did not attend same.
I simply spoke of my operation, but suppose it refers to most operations, as it
seems no one can scarcely get out an average; and we thought that the N. R. A.
meant more help, not the same help and more work.
What I really wanted Losay was how sorry that the N. R. A. men, in a good
cause, came and went away, arid I failed to know just what it all meant until too
late.
Again accept my apology, and kindly keep my name confidential, as I must
have work.
Very truly,

Another letter, Senator, which I believe is equally pertinent as
disclosing the circumstances under which the code authority inspectors were compelled to proceed to their work-this is likewise'a photo119782-35--PT 8--12

530

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

static copy not only of the letter but of the envelop and the postmark
in which it came. The letter is addressed to Mr. Stephen A. Mayo,
Men's Clothing Code Authority, 51 Madison Avenue, New York,
and is as follows:
Thought you would be Interested In knowing that the managers of the two
shops here in Staunton have a plan whereby they are trying to beat you, to wit,
my wife says that they are expecting to pass a paper to each worker (she thinks
not later than tomorrow) and wants them to sign It under threat of being fired.
ThO paper is supposed to state that each worker who signs It Is fully satisfied
With her job, her pay, and so forth.
Hope this will mean something to you and that these crooks can be brought
to time.
Sincerely yours.

That name,. Senator, is also deleted because it is obvious from it
that his wife is a worker in one of those plants.
I think I am not unfair when I say of the so-called "raid" descrited by Mr. Holmes, that my investigation disclosed no raid
except the raid made by the company upon the pay envelops of the
workers in that plant; and as I said, some $24,000 of that money has
been paid 'under the contract I have presented here. It represented
amounts due workers ranging all the way from $2 each to more than
$200 in some instances.
Senator KING. May I ask you just a question here?
Mr. VINCENT. Yes, Senator.
Senator KING, Under whose direction did Mr. Howard make the
investigation and report which Senator Nye has received?
Mr. VINCENT. I am unable to answer that I did not know of the
Howard report until just after I had begun the investigation which I
made.
Senator KING. I think the Howard report-I have not had time
to examine it because it was just handed to me a moment ago by
Senator Harrison-but I think that it states that Mr. Howard was a
representative of the Department of Justice, as I recall?
vr. VINCENT. I think he was loaned to the National Recovery
Administration from the Department of Justice.
Senator KING. And he made the investigation under the direction
of-Mr. Straus, is it?
Mr. VINCENT. Yes.
Senator KING. Mr. Straus?
Mr. VINCENT. Yes; I remember hearing that is true.
Senator KING. Who is Mr. Straus?
Mr. VINCENT. Mr. Straus was an official of the National Recovery
Administration.
Senator KING. What position did he occupy?
Mr. VINCENT. He was on the administrative officers' staff. I
cannot tell from memory. I am not able from memory to give you
his exact title.
Senator KING. Then Mr. Howard was making the investigation
at the request of the N. R. A.?
Mr. VINCENT. That is my understanding; yes.
Senator KING. And he made his report I adsume- I have not read
it-to the N. R. A.?
Mr. VINCENT. I think he made it to Mr. Straus. I subsequently
read the report.
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Senator BARKLEY. Did the payment of the $24,000 back wages
that you speak of apply only to the Staunton plant?
Mr. VINCENT. No; it applied to the eight plants dating back to
June 9, 1934.
Senator BARKLEY. Where are those plants located?
Mr. VINCENT. Staunton, Va., some of them in Pennsylvania, one
of them I think in Baltimore, and I cannot from memory give you the
exact location of each of them.
Senator COSTIGAN. Was this the case, Mr. Vincent, about which
Colonel Curlee testified?
Mr. VINCENT. Yes.
Senator COSTIGAN.

In the court proceeding in which he appeared
as amicus curiae?
Mr. VINCENT. That proceeding was the proceeding before the
Compliance Division of the N. R. A. in the case which arose from the
charge made by the code authority that the Greif concern had
violated the provisions of 2 (b). It was following that hearing that
by agreement the case was referred to Mr. Leon Henderson of the
Research and Planning Division and Mr. Blackwell Smith for a
fact-finding report. After that fact-finding report the contract that
I have referred to was entered into and signed by Greif.
Senator KING. Senator, were you referring to the proceeding before
Judge Coleman, the Federal judge in Baltimore?
Senator COSTIGAN. I do not recall the name of the judge.
Mr. VINCENT. It was the same case. It involved the same charge,
Senator, and involved the label question, and may I add at this
pointSenator KING (interrupting). Just let me ask you this. There was
an action brought before Judge Coleman?
Mr. VINCENT. Yes.
Senator KING. And the hearing was had, and Judge Coleman,
notwithstanding the large representation there of the various Federal organizations, continued the injunction?
Mr. VINCENT. I think that is true. I never examined the proceedings, Senator, in that case.
Senator KING. There was a hearing?
Mr. VINCENT. I understand there was, as Colonel Curlee testified
here.
Senator KING. And the decision of the judge was read into the
record the other day?
Mr. VINCENT. I understand so, yes.
Senator KING. All right.
Mr. VINCENT. May I add that the Men's Clothing Code Authority
did not suspend labels until directed to by the Compliance Division
of the N. R. A., and that in no single instance has that code authority
suspended labels of members of the industry except upon direction
of the Compliance Division of the N. R. A. after it had found the
industry member in violation of the wage or hours provision of the
code. And that is true, as I said, in the Greif case.
The CHAIRMAN. Mr. Vincent, I think the committee would like to
get your reaction as to the testimony of Mr. Curlee with reference
to this representation of 5 upon the part of 1 of the organizations
interested in the men's clothing manufacturing, and this other
organization that had a committee of 10, and that 1 organization
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selected the representatives upon the other organization to serve in
the administration of the code.
Mr. VINCENT. Senator Harrison, I have read Deputy Administrator Lindsey Rogers report in that case, I have read the record of
the original code hearings. I think the Administrator's report is a
substantially accurate report of his findings that the U. S. A. Association represented about 65 to 75 percent of the industry and that
the Iqdustrial Recovery Association represented by Mr. Curlee,
represented if not all, a substantial part of the minority. At the
code hearings, Colonel Curlee's organization represented 111 members
of the industry.
The CHAIRMAN. What is your reaction as to the propriety of one
of those organizations in the administration of the code dictating the
representatives from the other organization in the administration of
the cod .?
Sne ,orKING. Or those who did not belong to any organization?
Ti& CHAIRMAN. I can say to you quite frankly that my impression
is that there ought to be a fair representation on it, and that each
organization should be permitted to select their own representatives.
But I want to be clear on that proposition.
Mr. VINCENT. I shall be very glad to go into that. I think
Colonel Curlee's statement was less than a complete statement of
the facts. Under the act, of course, an organization to be entitled
to propose a code and to elect the code authority, must be representative. The deputy administrator in that instance found the U. S. A.
Association representative of the industry, and obviously proceeding
upon the theory that the representative group had the right to name
the members of the code authoritySenator KING (interrupting). Regardless of the minority?
Mr. VINCENT. No. That was provided to the extent of giving
them 10 members. Then it was provided that there should be an
additional five selected who are not members of the U. S. A. Association.
At this point it is necessary to explain that Mr. Mark Cresap, now
the chairman of the code authority and the then president of the
U. S. A. Association, sent a letter, copy of which I have here and shall
be very glad to submit to your committee, to each of the 111 members
of the so-called "Industrial Recovery Association", inviting them to.
name members upon the code authority. Nine of the 111 members
responded. The nominated Colonel Curlee, Mr. Leonard Greif, Mr.
Schoeneman, of Baltimore, Mr. Henry, Mr. Hueman, and five of
these gentlemen were invited to take places upon the code authority.
Mr. Henry accepted and Mr. Hueman accepted. The others
declined.
Two other industry memberships of the code authority which it is
provided that these 15 shall designate, are still vacant, although they
have been tendered to the minority.
1 think the situation arises out of the fact that the deputy administrator at that time found an inability to bring about cooperation on the part of this minority.
The other five members are representatives, as you know, Senator,
of labor.
The present membership of the code'authority contains three of
the so-called "open-shop" group, including Mr. Elmer L. Ward,,
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whom Colonel Curlee mentioned, you remember. He mentioned Mr.
Ward, of New York City. As a matter of fact, Mr. Ward's company
operates in Sanford, Maine, Lorain, Ohio, and Knoxville, Tenn.,
and incidentally, although I think it is perhaps of no importance,
Mr. Ward is not, I am informed, a resident of New York City. I
mention that merely to clear up detail to remove the idea that those
outside of the metropolitan areas are not represented.
May I add that Mr. Victor Reisenfeld, a member of the code
authority, while operating in Baltimore and other metropolitan
centers, also operates a plant of substantial size in North Carolina.
I think it may be said that the industry is well represented on this
code authority except only to the extent that a minority declined to
accept representation upon it.
Senator KING. The minority submitted a code which was considered
by Mr. Rogers at the same time that the other code was submitted?
Mr. VINCENT. Yes, they did.
Senator KING. And then after the code submitted by the majority
was accepted by Mr. Rogers, the minority continued negotiations with
the so-called "majority", the Amalgamated group, to see if they
could not harmonize any differences that existed?
Mr. VINCENT. Yes; I think you will be interested in the reason why
they could not harmonize.
There were two issues upon which they split. One was the question
of the so-called "2 (b)" provision of the code. The other was because
of the insistence of the Industrial Recovery Association of writing in
a qualification of section 7 (a) of the National Industrial Recovery
Act by providing that employers and employees might contract collectively or individually as they might determine. The majority
group would not accept that limitation. Neither would they accept
the suggestions of the minority group respecting 2 (b), and I think
perhaps I ought to give you such information as I have concerning
that much-criticized provision.
The 2 (b) provision, as you will recall simply provides that the
differentials between the higher-paid classes shall be maintained. In
effect, that when the wages of the lowest-paid class are increased, the
wages of the higher-paid classes shall be advanced to maintain the
existing differentials.
There is nothing mysterious or complicated about it and-Senator KING (interrupting). Are you speaking of 2 (d) or 2 (b).
Mr. VINCENT. There was one question remained to be determined
after it was adopted, and that is, how large should the so-called
"lowest paid" group be? Obviously it would be unfair to the employer to say, "We will pick the lowest-paid worker and treat him as
the lowest-paid class." And in a conference between the workers and
the representatives of the industry, it was agreed that 20 percent was
approximately in the average plant the number of workers who could
be characterized as the lowest-paid group. And that was adopted as
the basis for making subsequent computations to determine whether
or not there was compliance with 2 (b).
Senator LA FOLLETTE. What was the purpose of 2 (b)?
Mr. VINCENT. The purpose of 2 (b) was to prevent the minimum
from becoming the maximum, and to maintain, Senator, the differentials then existin in the higher-paid groups.
Senator BLACK. Did such a clause appear in any of the other codes,
or only in that particular code?
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Mr. VINCENT. Senator Black, not in any other codes does it appear
in the particular form or language that it does here, but many of the
codes contain so-called "equitable adjustment provisions", having
the same objective, that is, when the lower-paid groups are advanced,
to readjust the rate of the piece-rate worker.
Senator BLACK. I was interested to know what efforts had been
made to prevent the mininun wage from becoming the maximum
wage. In how many codes?
Mt. VINCENT. I cannot answer that, any further than to say that
in the codes under my charge-and I think I have 35 or 36 codes in
my charge-that that equitable provision occurs in most if not in all
of them.
Senator KING. How did you interpret this language? I am asking
for my informationThe existing amounts by which wages in the higher paid classes paid to classes
of employees receiving $30 a week exceed wages in the lowest paid substantial
classes shall be maintained.

Does not that allow a vast amount of uncertainty, and does it not
involve a vast amount of uncertainty?
Mr. VINCENT. I think not. I think the industry undertsands it.
Senator KING. Pardon me. And does it not permit various limitations and afford a wide latitude on the part of those who are
trying to enforce it, under which there can be differences of opinion
and would give favoritism or discrimination willingly or unwillingly?
Mr. VINCENT. Senator, curiously enough, there was a complete
agreement upon the interpretation issued by the code authority with
Dr. Lindsay Roger's approval, and in view of what Colonel Curlee
testified-I think his statement was that his organization knew
nothing of the interpretation issued by the code authority until
January 8, 1934, and I desire to give you for this record, if you desire
it, a letter dated September 20, 1933, written by the Industrial Recovery Association, Mr. W. E. Popkin, executive director, to Mr.
Drechsler, then and now the general counsel for the Men's Clothing
Code Authority.
On September 20 Mr. Popkin in this letter asks for an interpretation of cutters and off-pressers and lowest paid substantial classes.
On September 25 Mr. Drechsler wrote telling him that the code
authority was about to meet and would issue an interpretation. On
September 27 Mr. Drechsler wrote to Mr. Popkin enclosing the code
authority's interpretation, so it was in the hands of that association
as early as September 27, 1933.
Senator LA FOLLETTE. Was it also published in some trade journal?
Mr. VINCENT. It was, Senator La Follette. On November 13 it
was published in the Daily News Record, of New York, and keeping
inmind that the provisions did not go into effect until November 20,
so that the publication in the Daily News Record, a photostatic copy
of which I have here, was prior to the effective date of the provision.
Again returning to the Drechsler and Popkin correspondence,
September 28, 1933, Mr. Popkin acknowledges the receipt of the
interpretation sent him by Mr. Drechsler.
Senator KING. Has that interpretation been departed from?
Mr. VINCENT. In no instance, Senator King.
Senator KING. Do these new interpretations or amendments to the
code involve the former interpretation or modify the same?
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Mr. VINCENT. Not the interpretation. The proposed amendments
to the code, uf article II, which contains the wage provisions now
pending, involve article I (b) if they are approved. Action has not
been taken upon them yet.
Senator COSTIGAN. Was Mr. Popkin's interpretation of 2 (b) at any
time similar to that of the code authority?
Mr. VINCENT. Yes, Senator Costigan. On November 15, 1933, Mr.
Popkin, for his association, addressed a circular letter to each member
of his oranization in which he explains the meaning of 2 (b). That
explanation is in accord with the interpretation made by the code
authority itself, and I would be very happy to hand a copy of that
letter to the committee for its information.
The CHAIfMAN. Put it in the record.
(The letter above referred to is as follows:)
INDUSTRIAL RECOVERY ASSOCIATION
OF CLOTHING MANUFACTURERS,

New York, N. Y., November 15,193$.
DEAR MEMBER: It is likely that section 11 (b) and (c) presented and still does,
some problems in its application particularly to pieceworkers.
On September 28, we sent you all of the Interpretations received to that date
(and, Incidentally, to date) from the Men's Clothing Code Authority and in
paragraph 4 of the said list of Interpretations It was stated that "substantial classes
are to include 20 percent of the total number of employees employed in any
establishment." While the hand-sewing sections are generally the lowest-paid
classes, they are not representative of the lowest "substantial classes", the latter
being more correctly the operating section. If, from this latter section, a number
of workers are selected beginning with the lowest paid, up to and including a
number equivalent to 20 percent of the total number of employees working in
the entire establishment, and their actual working time earnings prior to July 14,
averaged, it will result in a base wage for the substantial classes. The difference
between this amount and the minimum prescribed in the code will equal the
differential to apply on the higher-paid classes above the minimum, up to $30
per week.
Where piecework rates have been increased to maintain earnings under the
code hours in an amount not less than that earned under the longer hours, such
earnings should be checked carefully to note whether they exceed the hourly
adjustment. WI' aver the excess in earnings may be (over and above the hourly
adjustment) shouiu be regarded in applying the differential derived from the
substantial classes. If the rise in pieceworker's earnings is above the hourly
adjustment and equals the differential in amount, then there is no occasion, (in
addition to the hourly adjustment) for applying the differential to the piece1:
worker's earnings above the minimum.
If the increase in pieceworker's earnings (above the hourly adjustment) does
not equal the differential, then whatever this rise, it should be considered, as
stated above, and the net difference between the said amount and the differential
applied to the piecework rates in an amount equivalent to the percentage the
said net differential bears to the average earnings of the pieceworkers who earn
above the minimum.
INDUSTRIAL REcOvERY ASSOCIATION
OF CLOTHING MANUFACTURERS.

Senator KING. While we are examining that, I call attention to
what is called the "Green Book" here, and this language:
This Interpretation shall become effective with the first pay roll following
November 20, 1933, and shall not be retroactive.
Mr. VINCENT. Yes.
Senator KING. Was that interpretation followed?
Mr. VINCENT. That was followed. The provision was not made
operative until November 20, 1933, and in no instance was it made
retroactive.
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Senator KING. Does it mean that the legislation or the interpretation of the code authority making entirely new rules binding upon
the industry are retroactive unless such a reservation is carefully
proscribed or contained in the amendment or interpretation?
Mr. VINCENT. That is a legal question, Senator, which I should
prefer would be asked of the legal division of the National Recovery
Administration.
Senator KING. Without going into the legality of it, how was it
interpreted and applied by you or your predecessor? Did you make
it retroactive?
Mr. VINCENT. Do you mean 2 (b)?
Senator KING. The interpretation. I confess I am rather hazy
about it.
Mr. VINCENT The interpretation, Senator, in the first instance, was
made prior to the effective date of the provision. It was not necessary
to make it retroactive. There was a subsequent so-called "interpretation" which, however, was merely for the purpose of giving
an illustrative example of how the computation was made under 2 (b),
and that, I believe, was made retroactive, if I remember.
Senator KING. How did you interpret the words "substantial
classes "?
Mr. VINCENT. That was interpreted by an agreement between the
industry members and the representatives of labor. They agreed
upon 20 percent, but there is also a provision for the 2 (d) committee,
and any industry member who felt that the figures of 20 percent were
not equitable as applied to his particular plant, was at liberty to take
the matter before the 2 (d) committee and to submit his facts showing
why in hIs particular instance the application of 20 percent would be
inequitable.
Senator KING. Did you follow and did your predecessor follow
the so-called "Herwitz formula" in determining the question of the
wages, and so forth?
Mr. VINCENT. Senator, there is no Iferwitz formula except in the
fertile mind of my good friend, Colonel Curlee. The only formula
used is the formula found in the interpretation made by the code
authority. The only other formula that I know of is Colonel Curlee's
formula'in the Green Book which you have before you. He has an
algebraic effort at demonstrating the application of 2 (b). I confess
that my experience is like Jiggs-I went through algebra in the nighttime, and Iam not able to say whether Colonel Curlee's illustration
is accurate or not.
Senator KING. Proceed.
Mr. VINCENT. While we are on the subject of 2 (b), I think it is
well to take up two or three cases that Colonel Curlee mentioned, and
for the information of tne committee I sall take up the Curlee
plant fitst.
It is quite true, as Colonel Curlee stated, that the code authority
billed the Curlee Clothing Co.; St. Louis plant, for approximately
$10,000 deficiency of wages.
Senator LA FOLLETTE. Did that evaporate, as Colonel Curlee said?
Mr. VINCENT. It did not, Senator. It became a very substantial
substance to the workers of that plant.
The code authority also billed the Curlee Co., Mayfield, Ky., plant
for $17,000.
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The code authority computed and determined that it would require
an advance of 18 percent in the piecework rates above the minimum
to put the Curlees into compliance. The Curlee plant, as a matter
of fact, made an advance of 20 percent, 2 percent in excess of what the
code authority found would be necessary to put it in compliance.
Then Colonel Curlee, acting for his company, appeared in person
before the 2 (d) committee of the code authority ud presented a case,
the "equities" of it, as the code termed it, and the "equity committee", as he also termed it, for the purpose of showing that the
20-percent advance which they had made and which brought them in
compliance was such compliance with the code as justified the
dismissal of the bills, and the 2 (d) committee agreed with him and
dismissed the bills and accepted that company's 20 percent advance
as compliance.
Senator KkNo. Was that retroactive?
Mr. VINCENT. It was not, Senator.
Senator KING. Dealing in future?
Mr. VINCENT. I say it was not. May I recall that? I am not
able to say definitely whether that was made retroactive or not.

I

do not believe it was.
Senator KING. I notice here, if you will pardon me, on page 34 of
the Green Book, the first bill presented was for $10,731.90, and the
second bill for $19,019.54, and the present amount, nothing, and the
payments made were nothing.
Mr. VINCENT. I think the inaccuracy of that is that the payment
niade was an advance of 20 percent in the wages. And you understand that was after tie billing was made by the code authority and
after the previously made 20-percent advance in order to protect
the workers against a reduction of hours, to the present standard of
hours of 36, so that the 20 percent was in addition to the previous
advance made.
Senator KING. May I ask you right there--this is not quite germane--do you apply the same number of hours in evely part of the
testile districts of the United States? For instance, New York and

Alabama, Utah or California? The same number of hours?
Mr. VINCENT. Not using the word "textile", 36 hours applies
throughout the men's clothing industry, yes; excepting, Senator, for
a limited period there were exemptions granted. One of those exemptions was to the Goodall Co.'s Knoxville, Tenn., plant.
Senator KING. And to another of the Goodall plants, was it not?
Mr. VINCENT. No; Colonel Curlee's statement that by some understanding the Lorain, Ohio, and the other plants also had a 40-hour
week, was quite mistaken.
The fact is that the code authority warned the Goodall Co. that it
had no such exemption for those plants, and then filed a charge of
code violation against them for operating those plants 40 hours,
certified it to the Compliance Division where it has been very recently
heard and is now pending upon reference to me for review as to
whether or not I have any recommendations to make in the matter.
So that there was no uDderstanding by which they operated 40

hours, and they were in violation of the code.
.
Senator KING. Except as to one plant. '
Mr. VINCENT. The Knoxville plant; they had an exemption for

that. Incidentally, the code authority by the way opposed or rather
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disapproved the grant of that exemption. The administration in
addition to that exemption also granted four limited exemptions,
limited in time, to New Orleans clothing houses. These five exemptions were all granted upon the representation of the New Orleans
houses and the Goodall Co. that they were making summer clothing
in direct competition with summer wash suits made in the cotton
garment industry under the 40-hour week. That was the representation .upon which the exemptions were granted. Subsequently, the
36-hour week, by Executive order of the President, became effective
in the cotton garment code, and thereafter, comparatively recently,
upon the recommendation of the deputy administrator and the
approval of the division administrator, an order was entered terminating those exemptions and those exemptions are not now in effect.
Senator KING. When you speak of the code authority, what particular branches or persons would be involved, to have those words
applied. It would not mean the President of the United States,
would it, except in a rare instance?
Mr. VINCENT. No; the code authority is now constituted of 15
industry members, 5 labor members, and 1 administration member.
There are, as I explained, two vacancies.
Senator KING. You call that the code authority?
Mr. VINCENT. That is the code authority for the industry.
Senator KING. Of what industry?
Mr. VINCENT. For the purpose of administering the code, subject,
of course, to the supervision of the Nationa Recovery Administration.
Senator KING. You mean all industry?
Mr. VINCENT. No. Each has its own code authority. The Men's
Clothing Code Authority, to which I refer, has jurisdiction only under
that code.
Senator KING. I understand, but is there a code authority higher
than those divisional codes?
Mr. VINCENT. No. This is not a division, but a national code
authority for the industry, and the authority over it is the National
Recovery Administration. For instance, as deputy administrator,
one of my responsibility is to supervise the administration of the
Men's Clothing Code by its code authority and see that it complies
with the rules and regulations, and so forth.
Senator KING. If your decision is questioned by any person in the
industry, with whom would the appeal be made, if any one?
Mr. VINCENT. To the Industrial Appeals Board.
Senator KING. And from the Industrial Appeals Board?
Mr. VINCENT. By the way, Senator, I do not make final decisions.
I make recommendations which are approved or disapproved by the
division administrator. If he approves my recommendations for an
order, whether it is an order of approval or denial, it then goes to
Mr. Harriman, who is the chief administrative officer of the board,
and he issues the order.
Senator KING. And from him, where does it go?
Mr. VINCENT. The order is in effect.
Senator KING. But supposing that the order is questioned, the
validity of it, or the justice of it?
Mr. VINCENT.iHe has his judicial remedy, of course.
Senator KING. Then a man would have to go to court, is that what
you mean?
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Mr. VINCENT. It has just been suggested that there is an appeal to
the Industrial Appeals Board as the final step in exhausting the
administrative remedy.
Senator KING. That is what I was trying to find out.
Mr. VINCENT. That is correct.
Senator KING. Proceed.
Senator COSTIGAN. Mr. Vincent, if the question does not interrupt
your statement, Did you hear the references yesterday by Colonel
Curlee to Shelbyville?
Mr. VINCENT. Yes.
Senator COSTIGAN.

Are you familiar with the facts about Shelby-

ville?
Mr. VINCENT. I am. I have investigated it.
Senator COSTIGAN. Will you state the facts for the benefit of the

committee?

Mr. VINCENT. The Shelbyville plant operated by Lee, McClain &
Skezloe, was organized locally by local subscriptions, exactly as
Colonel Curlee stated. The plant did not open, however, until after
the approval of the code. They were found in noncompliance under
circumstances very similar if not exactly as Colonel Curlee recited,
and brought before the Compliance Division of the N. R. A. They
made application for relief from that noncompliance charge to the
extent of an exemption for 12 weeks.
Mr. Matthews, the mayor of Shelbyville, to whom Colonel Curlee
referred, made the appeal for that plant, and the Shelbyville plant was
given the exemption exactly as Mr. Matthews requested it, for a
period of 12 weeks.
That however resulted in an experience, so he subsequently stated,
which I think is quite correct, that their workers were not yet sufficiently trained so that they could any more than barely pay the rate,
and without any margin of profit. For the noncompliance period past
the exemption period, there was a deficiency of wages due the workers
found in the sum of approximately $3,800. They represented that
they were unable to pay it. Recently, a few weeks agoSenator KING (interposing). Were the workers demanding payment or were they satisfied to continue work because of the immaturity
of the industry and the fact that they had no work?
Mr. VINCENT. Senator, we have nothing but the representation
that Colonel Curlee made on that, and that has not come personally
to my attention. I cannot answer it.
Senator KING. I did not know but what the mayor may have made
some representation on that when he came here?
Mr. VINCENT. He stated he did, and I do not question that that
may be true. But I must say, of course, that before I would accept
a statement that the workers did not want their wages, I would want
a very conclusive showing to that effect.
The $3,800 deficiency, they said they could not pay. Recently I
recommended that they be permitted to pay it in installments. I
think I recommended either $25 a week or $100 a month so that it
would not be a burden to them.
Subsequently, Senator Costigan, at the hearing of February 1, 2,
and 4, to which Colonel Curlee referred, which was a hearing on the
amendments proposed by the code authority and by the Industrial
Recovery Association, Mr. Matthews appeared again for the Shelby-
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ville plant and stated that their experience up to that time indicated
that they needed further consideration, and that if the proposed increases in the basic wage rates were adopted, they should have an exemption from them. Upon the statement that he made, the figures
that he presented, which I have no reason to question, I would say
that if the. amendments or any amendment is adopted increasing the
basic minima, that the ShelbyviUe plant should probably have a stay
from uch increases, at least for a limited period of time.
Senator BLACK. Why?
Mr. VINCENT. Because their showing is that their workers are new.
You may say they are learners or apprentices who have not yet quite
the skill to do the amount of work that the skilled workers will put out.
Senator BLACK. Is it customary to give exemptions to new plants
which permit them to pay smaller wages or work longer hours than old
plants?
Mr. VINCENT. Only to this extent. Many of the codes have learner
provisions in them for limited periods of time, usually up to 10 percent.
Personally I do not think there is any economic reason to make the
public pay for the training of the skilled workers. Where, however,
you find such a situation as this, the investment had actually been
made, the object was to take the people off the relief rolls, and the
plant was opened, and we felt, andI think the Compliance Division
felt and I know I did, that some consideration should be given to the
rather exceptional situation in that instance.
Senator BLACK. What I was interested in is this. I should judge
that if you recommend that in one instance, it probably has a precedent. Has it been customary or is there any rule?
Mr. VINCENT. No.
Senator BLACK. Has that been done in many instances?
Mr. VINCENT. As a rule, we have the limitation in the code and
adhere to it. In some special instances-Senator Harrison may
remember one in his State-we have granted exemptions, but they
were due to exceptional circumstances surrounding the particular
operation, and were, I say there, granted very cautiously and very
rarely.
Senator BLACK. You do have the power then, under the law as it is
now written, if you see fit to make exceptions for as many particular
units of business as you determine to be wise, and permit them to work
longer hours and pay smaller minimum wages than other plants; you
do so?
Mr. VINCENT. The National Industrial Recovery Act as written
authorized the President to do that, and by Executive order he has
delegated it to the board, that is true. May I say that none of these
exemptions when granted are granted until they are submitted to the
Industrial Advisory Board, the Labor Advisory Board, the Research
and Planning Division, the Consumers' Advisory Board, and the legal
division, so that they are subjected to a very careful scrutiny, particularly respecting the facts upon which the application is based.
Competitors have a chance to appear likewise.
The CHAIRMAN. I may say I am very much in sympathy with the
idea that where a new industry is established in a locality where there
are not the trained employees, that there ought to be flexibility in that
situation, because it gives encouragement to industries being located
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to assist in taking care of the unemployed and the unemployment

situation.
I know that in my own State that where certain industries have
been established and where there were no trained employees, that it
would have been very costly and perhaps a prohibition against
establishing the industry if everybody had immediately gone on the
higher wage scale and that during that period when they were being
taught and being trained and becoming efficient, that there ought to
be exceptions. That is my idea.
Mr. VINCENT. It presents to us a very difficult situation in this,
Senator. Most industries, when this law went into effect, if not
overexpanded, at least were not able to utilize their existing productive facilities. Moreover we had this problem: obviously the higherpaid wages and the greater earnings of the skilled workers are a much
better market for farm products than lower-paid wage groups.
A worker receiving $25 a week can, for instance, buy a wider
variety of food and more adequate quantities than a worker who
only received $14 or $15 a week. So that you have a question of
national economy involved when we come to consider whether or not
we are going to make exemptions generally.

Up to the present time

I think I am justified in saying that the exemptions made by the
National Recovery Administration have been limited to those instances where the exceptional circumstances involved seemed to
justify it, where the investment had been made and where the surrounding circumstances justified it.
Senator KING. May I ask you a question there?
Mr. VINCENT. Certainly.
Senator KING. Do you assume o determine what is for the
economic advantage of all parts of the United States, and to that
extent to prevent A and B and C in Alabama or Colorado or California starting a plant that would furnish work to a lot of people
who were on relief, or seeking the development of a new enterprise

and freeze the economic situation of an industry or freeze the industrial
conditions of the country in the position and situation in which they
were?

Mr. VINCENT. Not at all, Senator. When these applications
come up, they are subject to a public hearing where all of the facts
may be shown. I cannot assume to speak for the board as to the considerations that govern it in each case. I do know that these orders
are all submitted to each division. As I said before, to the research
and planning, the Consumers' Advisory Board, to the industrial and
labor advisory boards and to the legal division, before they are acted
upon, for their advice.
Senator KING. See if I understand you. Then if A and B and C
desire to open a new silver mine or a lead mine or a coal mine in
Alabama or California, or A, B and C desire to start a little woolen
mill, or a factory out in Colorado to consume the wool which is produced there, you would have the right to deny them that opportunity?
Mr. VINCENT. No; not at all. The act gives us no such right and
I do not know an instance of such a denial.
Senator KING. I understood you to say that they would have to
pass through all of these organizations?
Mr. VINCENT. No; it would be a question of whether you would
grant them an exemption from the code wage rates.

That would
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be all. There is no authority in the act for a limitation upon the expansion of business in any industry.
Senator KING. I rather got the impression from your statement
that it would be a national problem whether it would not be better
to pay $25 in one section of the country where the industry was
already established, because the purchasing power of the man getting
the $25 was greater than the purchasing power of the one getting $14
in another section where a new industry would be established.
Mr. VINCENT. No. Where you have an application by a new
industry unit or a member who has been in the business before, for an
exemption to any extent from the code wage rate, you do have a
question, a national problem if you please, involved as to whether or
not you are going to give him any such special privilege at the expense
of the other members of the industry, and indirectly at the expense
of the general public which is interested, of course, in stabilizing its.
markets by keeping established wage rates at least at their present
level without breaking them down.
Senator KING. Then as I understand, it is the average for which
you are contending, applying merely to the question of granting
exemptions and not to the inhibition of the establishing of new
industries which might give great advantages to local communities
or State or sections of our country?
Mr. VINCENT. You are quite right. Only to the exemption of
such a new industry member.
Senator BLACK.Mr. Vincent, I have a telegram now which I sent
down a few days ago to the Recovery Administration. I do not
know the detailed facts but he claims that he has to be granted the
privilege of getting an ice plant in Montgomery, Ala., and he cannot
do that unless he gets the permission of the code authority.
Mr. VINCENT. I cannot answer, Senator Black, I have no relationship to that code or industry, and I have not heard of the instance.
I suggest that some member of the board or official familiar with it
answer that question.
Senator BLACK. I sent the telegram to Mr. Richberg. I had
understood from the testimony given here before that they had
stopped declining to permit new industries to be set up, and this
gentleman made the direct and positive statement that he had been
informed by the secretary of the Ice Code Authority that he cannot
put up an ice plant unless he first gets the permission of the N. R. A.
Mr. VINCENT. I am unable to answer your question.
Senator BLACK, I want to ask a question in connection with the
opinion of the chairman.
Senator KING. Before you leave that, may I ask a question?
Senator BLACK. Yes.
Senator KING. Did you not notice the other day that a man had

been prosecuted by the N. R. A. in New Jersey because he put up a
little ice plant on his own farm to aid in curing some of the meats and
canned goods that he produced?
Mr. VINCENT. No, Senator; I did not see it.
Senator KING. And do you not remember the fact that this man
in Florida was prosecuted for the establishing of an ice plant?
Mr. VINCENT. I do not.
Senator BLACK. Mr. Vincent, the question came up a few moments.
ago and I asked you a question or two without indicating any opinion.
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at all. The chairman stated that he wanted to give his opinion.
Since that has come up, I want to ask you a question or two. As I
understand it, there is no uniform rule either in the law or in the codes
by which any man who wanted to engage in the operation of a new
factory could know in advance what lie must observe with reference
to exemptions or wages and what has to be obtained by a special
permit, on the face of which he presents it to the fallible or infallible
human beings from various sections who would then have the power
to determine as to that particular unit, without that being an established rule which people in that business in other sections might or
might not observe and follow.
Mr. VINCENT. That is true, Senator.
Senator BLACK. Then it comes down to this, does it not? Whether
we believe that we should have those exemptions which you mention,
which may or may not be right; we may have differing ideas as to
how far we should go in reference to determining that, but it gets
down to this question: Why could not the code authority, since we
have delegated to it the power of making these laws and regulations,
why can it not if it wants to provide exemptions, why could it not
adopt uniform rules that every man would know where he stood if
he wanted to put up a new business?
Mr. VINCENT. Senator, the code authorities are not now delegated any such power. They are governed by the provisions of the
code, which are approved by the Administration, and I would question the advisability of granting code authorities such wide discretion.
Senator BLACK. I understood though that you said that they do
have the discretion and can take any mill and any factory anywhere
in the United States that they see fit and give them an exemption as
to the minimum wages and the maximum hours as to that particular
factory.
Mr. VINCENT. No, Senat6r. If you got that impression, I did not
express myself clearly.
Senator BLACK. I asked you that and I evidently did not make
myself clear.
Mr. VINCENT. The applications are made by the industry member
who wants an exemption, to the code authority. All that the code
authority can do is to make a recommendation to the National
Recovery Administration.
Senator BLACK. Let us forget that there is a code authority and an
Administrator, and let us consider the whole picture of everybody,
the code authority1 you, and the Administrator, and the President.
Mr. VINCENT. Yes.
Senator BLACK. It is true, is it not, or did I misunderstand you, that
what you have the right to do and what you do is to take the particular factory or business and pass on whether you will grant to that
particular factory or business an exemption as to minimum wages and
maximum hours?
Mr, VINCENT. That is true.
Senator BLACK. All right. Then there is no general rule which has
been adopted which is clear in its import and which all business men
can understand and which would give the business man who wanted
to institute a business in my State of Alabama or the Senator's State
of Mississippi, the right to know that even though every member of
that authority was from Vermont and New York or California, that
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if they observe that rule that they would get exactly the same permit
and exemption as those from any other State? There is no such
general rule, is there?
Mr. VINCENT. No, there is not, and I think there should not be.
In other words, I do not think the standards set up either for hours
or minimum wages should be broken down by a general rule, and if
there are to be exceptional instances in which an exemption is granted,
I tijink they ought to be treated as exceptional and never made the
subject of a general rule.
Senator BLACK. I evidently did not make myself clear, because you
are very anxious to state that you did not think there should be a
general rule on hours. We will admit that you do not think so.
Mr. VINCENT. No, we do have a general rule on hours. We have
uniform hours, maximum hours, which I think should be established,
and that there should be no general rule of exemption from it.
Senator COSTIGAN. Mr. Vincent, Senator Black is really asking
whether there should be a general rule for exceptions.
Senator BLACK. What I want is this. Yes, if you are going to
have exceptions, why should not each man know what exception he
is going to get? Here is what I am after: I understood you to say
that you had exempted certain factories or mills or plants on the basis
that they were new. Without going into the wisdom of that question
at all, I want to ask you a question or two about it. That being true,
what I was after was this: When an application is made for that
exemption with reference to those maximum hours or minimum
wages, you have a right, or your authority, the whole thing, has a
right to determine in each particular instance whether or not it should
be granted, and there is no general rule governing the right of those
who seek that exemption?
Mr. VINCENT. There is no general rule, because it is an exception.
In other words if there is a hardship in a particular instance, I agree
that there should be some exception to the general rule to relieve it.
Senator BLACK. Well, you would have a right if you wanted it, to
determine under that general exemption that this plant that opened
up in Mississippi, that it was not a good place for it, and that it
ought to stay up in Illinois?
Mr. VINCENT. No.

Senator BLACK. You have no rules governing you, have you?
Mr. VINCENT. The questions come up in this mannerSenator BLACK (interrupting). Would you or would you not have
that right?
Mr. VINCENT. We get no applications for exemptions except on
established plants.
Senator BLACK. May I have the question repeated to Mr. Vincent
by the stenographer?
(The question was repeated,)
Mr. VINCENT. That is a legal question, but my own opinion is
that we have no such power.
Senator BLACK. Let us get it right clear. Are you bound by any
rule or regulation of law as to the motives prompting you to reach the
conclusion that the exemption should be granted in one instance and
not granted in the other?
Mr. VINCENT. The act itself says, Senator, "hardship", and we
take the facts as presented.
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Senator BLACK. Are there any general regulations or rules which
the man who wanted to establish that factory could point to or to get
that exemption could say, "You should grant this exemption", or
"You should not", or do you have the right to act on whatever motive
you see fit as to that exemption?
Mr. VINCENT. No. We act upon the facts.
Senator BLACK, You act upon the facts?
Mr. VINCENT. Yes.
Senator BLACK. Are you limited by anything at all, and if so,
what?
Mr. VINCENT. By the facts.
Senator BLACK. By the facts; all right. Then if it were a fact that
one of them was in Illinois and another one in Colorado, that would be
a fact?
Mr. VINCENT. Those are not the kind of facts we pass upon.
Senator BLACK. Those are not the ones that would influence you
as an individual, but if you wanted it to influence you, it could, could
it not?
Mr. VINCENT. I do not think that a discreet administrator should
be governedSenator BLACK (interrupting). I am not talking about a discreet
administrator. Would you or would you not if you wanted to, have
the right to take that into consideration, or is there any rule which
would say you should not?
Mr. VINCENT. I would say that there is no general rule on that
subject, Senator.
Senator BLACK, Then is it or is it not any rule which would prevent
your taking that subject into consideration?
Mr. VINCENT. I think if we were governed by that consideration,
we would clearly, under the act, be acting without authority. That,
again, is a legal question which perhaps I should not assume to
answer.
Senator BLACK, Then you think that you are restricted in some way
as to which ones you will grant the exemptions and which ones you
will not?
Mr. VINCENT. Ver much.
Senator BLACK. What other restrictions are there?
Mr. VINCENT. The facts in each particular case determine whether
or not there is hardship.
Senator BLACK. Who determines what facts shall be used in the
evidence?
Mr. VINCENT. The deputy administrator hears the application
he submits the order, he recommends to the various boards and
divisions, and then it goes forward to the division administrator for
his approval or disapproval.
Senator BLACK. And he can consider any facts that are there, can
he not?
Mr. VINCENT. Any facts in the record of course.
Senator BLACK. Why, certainly. And you think that they should
continue to have the absolute right to grant these exemptions as to
minimum wages and maximum hours to any unit they saw fit, on such
evidence as they desired?
Mr. VINCENT. Only in cases where hardship is provable.
11OT82-5-PT 8-.-18

546 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION
Senator BLACK. Certainly. But when the question comes up as
to hardship that leaves it to those individuals to determine it, does
it not, Mr. 'Vincent?
Mr. VINCENT. I think all cases have to be determined by individuals, whether it is a law case or an administrative case.
Senator BLACK. Do you think in that case that this board of five
which has just been created, for instance, should be constituted of
people who represent each section of this country, or nine, or whatever it is?
Mr. VINCENT. I think it would be quite impossible to have a practical operating administrative board if it was so numerous in its
membership that it represented all parts of the country. I think our
boards, such as the Interstate Commerce Commission and the Federal
Trade Commission, and our courts, for example, and the Executive,
for example, indicate the practicability of having individuals or
small commissions constituted so that they can practically administer
public business. A large body would have much greater difficulty
in passing upon the innumerable administrative questions that arise.
nator COtZENS. May I ask you if you have had any experience
with these home workers in your particular code authority?
Mr. VINCENtr. Yes.

Senator CouzENS. Has that been good or bad?
Mr. VINCENT. Senator, we have provisions prohibiting home work
in a number of industries, that have worked very successfully. The
men's clothing industryhere is notably one of them. There is no
home work left in the men's clothing industry. That is true of some
others. In other instances, however, we are having difficulty in
getting observance of the provisions.
Senator CouzENs. When the code was started for your industry,
was the extent of home work large or small?
Mr. VINCENT. In the men's clothing industry?
Senator COUZENS. Yes.
Mr. VINCENT. It was a ver substantial group. The labor and
industry commissioner for theState of Pennsylvania, for instance in
which there is a large section of this industry, reported in 1932 that
the home-work group in the men's clothing industry was the largest
single home-work group in that State. That has, however, been successfully eliminated by the prohibition in this code. Those workers
are inside, and I may say, getting vastly more in wages than they have
ever received before.
Senator COUZENS. Have you any statistics as to the number of
home workers in this industry at the time the code was started? Do
you know how many there were?
Mr. VINCENT. I can only speak from memory. I have been told
it was about 20 percent.
Senator COUZENS. Do I understand that that 20 percent has been
entirely eliminated?
Mr. VINCENT. Yes.
Senator CouzENs. And that these home workers are now working
in the industry, do you know?
Mr. VINCENT. That is true.
Senator COUZENS. Is there any exception made for the aged or
I
.....
'"
cripples?
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Mr. VINCENT. Yes; there is a handicap provision. The Executive
order of the President provides for that, for mental and physical
handicaps.
Senator CouzENs. Where there is no contagious disease involved?
Mr. VINCENT. Yes.

Senator CoUzENs. So you believe that the N. R. A. has made great
progress in connection with the limitations upon the home workers
for these industries?
Mr. VINCENT. Unquestionably. May I say also that home work
was not limited to any particular areas. Naturally, the greatest
amount of home work was found in those market centers where the
larger part of the industry was centered, but we found home work
in practically every part of the industry until the code went into
effect.
Senator KING. What proportion of the garment industry is centered in New York City?
Mr. VINCENT. That would be difficult for me to state.
Senator KING. Just a guess.
Mr. VINCENT. For instance, in the coat and suit and dress industry,
I would say 80 to 85 percent. Vastly less in the men's clothing
industry.
In the blouse and skirts, I would say that it is perhaps 75 percent
in the metropolitan area or perhaps 80 percent in New York, Philadelphia, and Baltimore.
Senator KING. When you say that a certain percent is centered in
a certain State or city, would that include the cutting which is done,
for instance, in New x[ork, and sent to Maryland, or to Connecticut,
or to some other State to be worked up into the garments? Where
would you attribute that particular garment to, to Connecticut where
it is worked up, or to New York where it was cut?
Mr. VINCENT. I think that you would have to attribute it to the
area in which it is cut and finished. As a matter of fact, the cut garments that are sent out to contract shops are not sent great distances.
Sometimes from New York into Connecticut or Pennsylvania or
New Jersey, but that is a small percentage.
Senator KING. I got the idea the other day from the testimony of
Mr. Hillman, that because of the cheap cost of transportation, owing
to trucks, and so on, that garments are sent after they were cut, to
some distance away to be sewn and if not completed, at any rate, to
go through various completing processes.
Mr. VINCENT. That occurs; but you understand, most of the con-'
tract shops are in those centers where the cutting is done, although
some cutting is sent out to shops outside.
Senator KING. Is not a great deal of the cutting sent out from New
York over into New Jersey and into Connecticut?
Mr. VINCENT. Considerable.
Senator KING. When you said 80 or 85 percent of certain garments
were in the metropolitan district of New York, as I understood you,
I was just wondering whether you included the finishing of the garment there?
Mr. VINCENT. Yes; I did.
Senator KING. What percent of the garment industry is concentrated in New York, Rochester, Philadelphia and Chicago?
Mr. VINCENT. You mean of the men's clothing?
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Senator KING. Yes; men's clothing.
Mr. VINCENT. I would not be able to answer that. As a matter of

fact, probably 85 percent of it is confined to the 10 principal markets,
which include New York, Rochester, Chicago, Cleveland, Cincinnati,
St. Louis, Boston, Baltimore, Philadelphia, and so on.
Senator KING. Would 80 percent be in the four cities that I have
mentioned?
Mr. VINCENT. I think not by any means; no.
Senator KING. You do not think so?
Mr. VINCENT. No. As an example, if you take the 50 largest
men's clothing establishments, Senator, you will find them in all of
the cities I have named and in many others. For instance, 9 of the
first 50 are in small communities. Nine of the very large ones are
in small communities.
Senator KING. As, for instance, where?
Mr. VINCENT. The Greif Co., for instance, plants are in small communities in Pennsylvania, Maryland, and Virginia.
Senator KING. Perhaps I ought not to ask for your personal opinion.
Do you think that it is to the advantage nationally to freeze in one or
two or four or five big cities, this industry or any other important
industry, and to adopt policies, governmental or otherwise, that would
tend to prevent decentralization, and the diffusion of our industrial
activities to other countries?
Mr. VINCENT. Certainly not; but I think expansion ought to be
under normal processes, and that established business concerns
ought to be protected in such comparative costs, for instance, as will
safeguard them.
Senator CONNALLY. In other words, safeguarded so that they would
not have effective competition by new industries?
Mr. VINCENT. No; I mean safeguard them in competitive costs,
Senator. For instance, it obviously does not matter where an industry unit is located, whether it is in St. Louis, Baltimore, Cleveland, or
New York-it is a part of the industrial set-up, and obviously is
entitled to something like uniform standards in working hours and in
wages.
Senator CONNALLY. IS it? If that were true, then an inefficient
industry would never have any fresh competition by a new location
or anything that would be an advantage, and the other fellow would
have to come up to that standard or not get the business.
Mr. VINCENT. I know of no existing processes that operate to
freeze industries into the rigid set-up that we now have.
Senator CONNALLY. Except N. R. A.?
Mr. VINCENT. Senator, that is rather a broad question, or is it a
statement that you want me to answer?
Senator CONNALLY. I want to make it broad. Excuse me for interrupting you, Senator.
Senator RING. Pardon me, but I would like to ask you this question and then you can answer the Senator. Suppose in Alabama,
and this is the fact, that they have advantages there given by nature;
they have coal, some of the best coal in the world, and some of the
best iron ore in the world, and the people of Alabama, desiring to
develop that industry and to give employment to the people of the
South and their own citizens go into the business extensively and

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

549

make steel in all forms in competition with the Steel Trust, with its
activities in Cleveland and in Youngstown~
Senator BLACK (interrupting). And Pittsburgh.
Senator KING (continuing). Do you think that any policy by the
N. R. A. or by the Government should interpose obstacles to the
execution of that laudable purpose on the part of the people of
Alabama?
Mr. VINCENT. Certainly not; and, as I understand the law, it
imposes no such obstacle.
Senator KING. Well, there may be a difference of opinion.
Senator BLACK. Have you read the Federal Trade Commission's
report on it?
Senator KING. Which we put into the record?
Mr. VINCENT. I have not.
Senator CONNALLY. Mr. Chairman, may I ask the witness a
question if the Senator is finished? You testified about the men's
garments industry.
Mr. VINCENT. More specifically; yes.
Senator CONNALLY. Is it not true that the N. R. A. in its early
stages undertook to put the manufacturers of common work clothes,
cotton clothes, and jumpers, and rough things of that kind, under the
same code that they did the fine woolen suits?
Mr. VINCENT. A controversy aroseSenator CONNALLY (interrupting). Did they or did they not?
Mr. VINCENT. I was not here when those code hearings were held.
I have read the Men's Clothing Code record.
Senator CONNALLY. I am talking of men's working clothes.
Mr. VINCENT. Yes; there was a controversy over it.
Senator CONNALLY. The woolen people wanted to make the rough
cotton people come in and pay the same wages, for cutters, and
others.
Mr. VINCENT. No; I do not understand that. I understand that
there was a question whether there should be wage differentials which
would fit the market price, and so on.
Senator CONNALLY. What was the controversy about, then?
Mr. VINCENT. Over the jurisdiction as to which code they would
come under.
Senator CONNALLY. Did they finally get a code of their own? The
cotton or work clothes people?
Mr. VINCENT. No; the cotton pants with 100-percent cotton content are under the cotton garment code with many other cotton
garments.
Senator CONNALLY. I say, they got a code of their own, finally.
Mr. VINCENT. They are a part of the cotton garment code, yes.
Senator KING. Has it not been the plan of the N. R. A. to start off
putting every industry into a strait-jacket on a Procrustean plan?
Mr. VINCENT. Quite the contrary, excepting for hours and the
minimum wage. Senator, I would say respecting those codes with
which I have contact, and I would not assume to speak respecting
every code, but that is not true in the apparel codes with which I am
connected.
May I say this, that since the adoption of the men's eloting code
to give you an indication of what the practical effect has been, the
downward trend of decreasing employment and declining wages and
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declining production are trends which have been put into reverse.
Employment has been widely spread by the reduced hours, it has
gone in a little over 18 months from 109,000 to now about 140,000 in
the industry.
Senator LA FOLLETTE. YOU are speaking of the men's clothing
industry?
Mr.VINCENT. Yes. Production has substantially increased and
to sqch an extent during the current season that the industry through
its code authority asked 4 hours overtime for a 5-week period, which
was granted on March 12.
And may I add to that, that the fatalities or mortality in the industry have sharply declined. It was down in 1934 to 211 firms, and
only 18 of the 211 were outside of the large metropolitan centers.
So that the maximum hours, the uniform hours within the industry,
and the minimum basic wage rates have taken a long stride toward
stabilizing the industry, toward stabilizing competitive costs, and I
think respecting this industryThe CHAIRMAN (interrupting). Mr. Vincent, you have about 10
more minutes, and if you have some more facts there, I wish you would
put them in within that time.
Mr. VINCENT. I should like to turn for a moment to some things
that Colonel Curlee gave your committee respecting the information
that he said he was unable to obtain from the code authority. I am
not sure-did Senator Costigan give you a volume of data?
The CHAIRMAN. Yes; it is on file.
Mr. VINCENT. May I say, Senator, that the 99,000 sample pay rolls
that are included in this data have been checked with 125,000 with
the Bureau of the Census and with the Bureau of Labor Statistics,
and the variation in the wage rates found was one-tenth of 1 percent
between the two.
The CHAIRMAN. Those were the things presented by Mr. Richberg,
I think?
Mr. VINCENT. Yes. Colonel Curlee said these data did not contain
the man-hours, the annual earnings, and production data. If your
technical adviser will turn to tables 30 and 31, he will find the rate of
annual earnings, and if he will turn as lie doubtless will to the tables
34 and 35, lie will find the production record; and ii tie will turn to
table 37, he will find the man-hours.
In addition to tnis data that was furnished to Colonel Curlee, I
advised him that what he desired was obtainable from the Bureau
of Labor Statistics so far as the wages and man-hours and annual
earning rates were concerned. I wrote those bureaus asking them to
to him, so that his description of what was furnished was
supplyinvade
them uate.
quite
To that I desire to add this, that these data not only represents
99,000 payrolls, but covers 1,471 establishments, 50 of them being the
largest manufacturers in the industry, and 650 smaller ones, from the
smallest to average concerns which employ up to 300 workers.
The CHAIRMAN. That was all the information on that relating to
that subject matter then?
Mr. VINCENT. No; the date was fixed at July 1 for this reasonSenator KNo (interrupting). What year?
Mr. VINCENT. 1934. For the reason that prior to July 1 the code
authority was not getting summary reports, and only beginning
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July 1 did it get summary as well as detailed reports, and in order to
have complied with Colonel Curlee's request for specific daily and
weekly reports for every week for the entire year, it would have required an accounting force and an expense which, had it been included
in the Budget, would certainly not have been approved, because it is
entirely neeless.
I think your advisers will inform you that this is a comprehensive
and thoroughly scientific compilation and furnishes every industrial
data factor fhat is needed for the most thorough consideration of the
proposed amendments that were up.
In addition to the enumeration I gave you, this data includes 50
large contractors and 700 contractors employing about one-third of
the total employees in the industry.
In connection with this, statements were made here respecting
earnings. A number of the members of the committee asked
respecting earnings in the Industrial Recovery Association as contrasted with the others. May I say of the 50 largest, Senator the 10
lowest wage establishments are all in the Industrial Recovery Association, the 10 highest are all in the U. S. A. Association excepting one
which does not belong to either association, and that the differences in
the average wages between those two groups are these: That, in the
lowest 10, the average wage is 45 cents per hour. In the highest 10,
9 of which belong to U. S. A. Association, the average wage is 79 cents.
The CHAIRMAN. I wish you would have the reporter take that so
that it can all be included in the record, if you have certain data there.
Mr. VINCENT. I am reminded of something I have omitted. Prior
to the adoption of this code, many wage rates for large numbers of
workers were down as low as $4, $5, and $6 per week. The present
average hourly rate in the industry at the time this compilation was
made, that is up to the end of last year was 66.2 cents per hour.
Senator LA FOLLETTE. What were the average weekly earnings,
do you know?
Mr. VINCENT. From memory I cannot say, but the rates of weekly
earnings are also among this data.
Senator LA FOLLETTE. Will you furnish that for the record please?
Mr. VINCENT. Yes. By the way, I do remember the number of aI
table here, Senator La Follette, that will give that.
Senator KING. While you are getting that, could you state the
number of workers that were in the contract shops? , What proportion of the entire amount were in the contract shops?
Mr. VINCENT. The 700 included here in these tables employed
about one-third, but that is not quite all, Senator.
Senator KING. I am speaking of the entire garment industry.
Mr. VINCENT. I cannot answer that from memory.

Senator La Follette, as an example, the 10 establishments, the
lowest 10 of the 50 that I mentioned whose average hourly rate is 48
cents per hour, have an annual rate of $581, and a weekly rate of
$11.17. The 10 highest, for instance, making 79 cents per hour, have
an average weekly rate of $20.29, and the annual rate is $1,054.96..
Senator KING. Do you know what the predepression wages were?
Mr. VINCENT.

The average weekly?

Senator KINo. Let us say in 1927.
Mr. VINCENT. No- I do not. In 1933, precode, it was $12 and

some cents average throughout the industry weekly.
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Senator KING. You are getting the depression. I am trying to
get before the depression.
Mr. VINCENT. It was not uniform. In some sections it was very
hig and in others very low.
Senator LA FOLLETTE. If you have time, Mr. Vincent, I would
like to have your comments on a few more of those cases that Colonel
Curlee mentioned.
Mr. VINCENT. I desire to.

Where it was charged that different

amounts were billed. As an example, we will take the Block case in
which Colonel Curlee pointed out that the first billing was $21,000,
and the second billing was $37,000, and the last one was $16,000.
Senator BARKLEY. The first what?
Mr. VINCENT. Billing of deficiency wages. The code authority
made an examination of the plant, computed the deficiency wage, and
made a billing.
Senator BARKLEY. Is that what you call presenting a bill?
Mr. VINCENT. Billing, they call it; presenting a bill.
The CHAIRMAN. Mr. Vincent, you have about finished, have you
not?
Mr. VINCENT. No; I have not. I would like to cover for the benefit
of giving your committee the information on a number of matters that
were touched on here in which I think the information was so inadequate as to create quite a false impression.
The CHAIRMAN. Be here in the morning at 10 o'clock. There are
two or three matters I want to bring up before we go on the floor.
Senator CONNALLY. I want to introduce a letter into the record.
Some time ago here I raised a question about the possible appointment of General Wood to a high position in the N. R. A., and I want
to insert in the record a letter from General Wood disavowing anything
of that kind and expressing the opinion that he would not be the right
man for the job. I want to commend the letter. I think it is a very
fine attitude.
(The letter is as follows:)
SEARs, RoBsuca & Co.,
EXE UTIVE OFFICES,

Chicago, March 20, 1985.
Hon. Tou CONNALLY,
United States ,Senate, Washington, D. C.
My DEAR SENATOR CONNALLY: I noted in the press that you had criticized
my possible appointment as Mr. Clay Williams' successor in the N. R. A.
I wish to say that no such appointment has been tendered to me, but that if it
had, I could not have accepted. I do not think that I would have been the
right man for the position and I believe that the small merchants, who wrote to
you, would have been justified in criticizing such an appointment.
Very truly yours,
R. E. WOOD, President.

Senator BARKLEY. I would like to ask Mr. Vincent a question, preliminary to what he might testify to tomorrow, and which he may
be able to obtain. Is there any source from which we may obtain
the increase in the wages under the codes of all the clothing industries,

together with the profits made by the manufacturers of clothing under
the code, which will be accurate and upon which we can rely?
Mr. VINCENT. We can give you the data that is compiled-

Senator BARKLEY (interposing). The effect upon the profits and
the business of the industry as a whole, and of the individual members
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of the industry. Is there any reliable source from which we can obtain
that information?
Mr. VINCENT. Senator Barkley, there is as to part of it. About
the profits, I cannot answer, but I will bring here with me the Research
and Planning report on the subject.
Senator BARKLEY. I would like for you to furnish tjhat information
as fully as possible, or if you cannot furnish it, tell us where we can
get it.
The CHAIRMAN. Will you do that tomorrow, please?
Senator BLACK. I would like him to bring one other thing. You
have stated that there was an increase of production?
Mr. VINCENT. Yes.
Senator BLACK. I would like to know the percentage of increased
production since you have shortened hours, and the percentage of
increased employees.
Mr. VINCENT. In this industry?
Senator BLACK. In this industry; the ones you are interested in.
Mr. VINCENT. I will try and get that for you.
Senator BLACK. And also any complaints that you had from any
unit anywhere in the United States that by shortening the hours to
36, you had created a scarcity of labor that is destroying the right
of people to buy clothes.
Mr. VINCENT. Yes, sir.
The CHAIRMAN. I would like for Dr. Thomas Blaisdell to be
present tomorrow. We want to put him on right after we get through
with Mr. Vincent.
I would like to have reported out, if there is no objection, a bill
introduced by Senator McAdoo that permits articles imported from
foreign countries for the purpose of exhibition at San Diego, to be
admitted without payment of tax.
Senator KInG. I move that it be reported favorably.
The CHAIRMAN. It has been recommended by the secretary of the
Treasury and passed yesterday. Without objection it will be reported.
Senator KIxNG. I might add that that is similar to those we have
had in former years for the same purpose.
(Whereupon, at 12 noon, the hearing adjourned until Thursday,
Mar. 28, 1935, at 10 a. m.)

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
THURSDAY, MARCH 28,1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met at 10 a. m., in the Finance Committee room,
Senate Office Building, Senator Pat Harrison (chairman), presiding.
Present: Senators Harrison, King, Barkley, Gore, Costigan, Black,
Gerry, Couzens, La Follette, Metcalf and Hastings.
The CHAIRMAN. The committee will come to order.
I would like to announce, so that the record will show, that there is
available for distribution to the members of the committee a number
of memoranda and charts not previously mentioned, giving economic,
legal, and administrative data relative to the administration of the
act.
The titles of these memoranda and charts are as follows:
1. Retail Trade: Examples of Benefits Under Code.
2. Boots and Shoe Industry: Examples of Benefits Under Code.
3. Cotton Textile Industry: Examples of Benefits Under Code.
4. Bituminous Coal Industry: Examples of Benefits Under Code.
5. Iron and Steel Industry: Examples of Benefits Under Code.
6. Furniture Manufacturing Industry: Examples of Benefits
Under Code.
7. Lumber and Timber Industry: Examples of Benefits Under
Code.
8. Paper and Pulp Industry: Examples of Benefits Under Code.
9. Motion Picture Industry: Example of N. R. A. Assistance to
Small Enterprises.
10. Booksellers Trade: Example of N. R. A. Assistance to Small
Enterprises.
11. Examples of Benefits of N. R. A. in the Retail Grocery Trade
with Special Reference to Its Effect on Small Enterprises (a letter of
the El Paso Retail Grocers Association to Hon. Morris Sheppard,
United States Senator).
12. Examples of Benefits Derived from N. R. A. by Small Industries
(a letter of Rockford Brick & Tile Co. of Rockford, Iowa, to Hon.
Fred Bierman, Member of the House of Representatives, which was
included in the extension of remarks in the Congressional Record).
13. N. R. A. and Effect on Small Enterprises (an example of
benefits received under the Knitted Outerwear Code).
14. N. R. A. and Small Enterprises (indicating respects in which
N. R. A. is an instrument to combat monopoly and how small enterprises have benefited by N. R. A. raising sweatshop standards).
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15. Wage Restitutions Resulting from Adjustment of Labor
Violations.
16. January 1935, Industrial Production (Summary).
17. Business in February 1935 (Summary).
18. Chart of Business in February 1935.
19. Statement of Purposes and Supervision of Code Authorities.
20. Statement with Reference to Section 3 (e) (Tariff Section) of
the N. R. A.
21. Analysis of N. I. R. A. Decisions.
22. Quotations from Cases Relevant to the Constitutionality of the
N. I. R. A.
23. Graph Indicating Percentages of Commercial Failures to Total
Concerns in Business (1921-34).
24. Charts on Major Industries Under the N. I. R. A. (covering
employment, hours of work, production, prices, etc.).
25. Representative Character of Proponents of Codes (the first
material made available to committee will be added to from time to
time as data is completed).
26. Survey conducted by New England Council of the National
Recovery Administration in New England (general results of survey).
Senator KING. I suppose they have been prepared by the N. R. A.?
The CHAIRMAN. Yes.
I would like to announce also that Mr. William Green, president of
the American Federation of Labor, will be here at 10 o'clock in the
morning.
Now, Mr. Vincent, will you proceed?
Merle D. Vincent thereupon resumed his statement.
STATEMENT OF MERLE D. VINCENT-Resumed
Mr. VINCENT. Senator Harrison, just before you recessed yesterday, Senator King and Senator Black, and I think Senator Barkley,
asked some questions which I will take up first in an effort to answer.
One question was respecting the precede wage rates as compared
with the weekly wage rates under the code. I have data taken from
a publication of the Research and Planning Division which I shall be
very glad to leave with the committee.
The CHAIRMAN. Very well. The clerk will take that.
Mr. VINCENT. The men's clothing embraces not only what we call
the men's clothing industry, but men's apparel of every kind.
Senator KING. You mean you have taken it from this publication,
"Price and Price Revisions"? We have all of those publications.
Mr. VINCENT. Yes; it is furnished by the Research and Planning
Division.
Senator KING. Then you are just recapiculating something which
is stated here?
Mr. VINCENT. Quite true.
Senator KING. You are giving figures, then, that are contained in
this document, "Report on the operation of the National Industrial
Recovery Act"?
Mr. VINCENT. Yes.
Senator KING. After 1929?
Mr. VINCENT. Following 1929.
Senator KING. You have no figures for 1925, 1926, 1927, and 1928?
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Mr. VINCENT. I have not, and I was unable to obtain any.
Senator KING. What is the relevancy of the precode, when everything, as you know, in 1932 and 1933 was almost at the bottom of the
depression, with prices down on everything, including wages?
Mr. VINCENT. Quite true, but it is the only comparison we have.
The CHAIRMAN. You are offering this in answer to questions that
were put to you?
Mr. VINCENT. Yes. The June 1933 weekly rate in all the men's
apparel industries was $12.73. In June 1934 it was $15.75. In
December 1934, $17.13 per week.
In the women's apparel industries, June 1933, was $14.26; June
1934, $16.24; November 1934, $17.70.
I was requested to obtain statistics showing profits of the men's
clothing industry in 1934 as compared with earlier dates. In the
very brief time at our disposal, we were unable to get comprehensive
data. The Research and Planning Division handed me the returns
on 23 companies which it obtained from the National City Bank's
March financial letter.
In my opinion, the number of companies is not a sufficiently wide
range to give an accurate picture. It does show some increase in
1934 over the profit of 1933. If the committee desires it, I will give
the figures.
The CHAIRMAN. Very well; put them in the record.
Mr. VINCENT. For these 23 companies, the net profit return on net
worth, 1933, 2 percent; 1934, 3.9 percent.
Senator KING. That is on 23 companies?
Mr. VINCENT. Yes, sir; 23 only.
Senator KING. Where are those companies?
Mr. VINCENT. The names are not given.
Senator KING. Are they in the metropolitan district of New York?
Mr. VINCENT. That is not indicated.
Senator KING. You have no information as to that?
Mr. VINCENT. No. I think it is quite an inadequate picture myself.
Senator KING. Have you anything to show the profits in 1925,
1926, 1927, 1928, and 1929?
Mr. VINCENT. No, Senator; I have not.
The CHAIRMAN. Proceed, Mr. Vincent.
Mr. VINCENT. The next question was on the percentage of increased production since the shortening of the hours. We have no
collected data on that for the entire industry. Production data
could be derived from two basic sources, one of which is the number
of garments cut, and the other is the sale of labels.
Senator KING. You mean shortened hours and at the same time
put on more employees?
Mr. VINCENT. Ttat did occur. The label sales for the period
of January 6, 1934, to March 24, 1934, was 22,761,263. For the same
comparable period of January 5, 1935, through to March 23, 1Q35-these are by weeks-27,039,158, which shows a substantial increase.
Senator KING. The contention of N. R. A. as a justification for
prolongation of its life is that industry has been increased, or that
industrial production has been increased, is it not?
Mr. VINCENT. In this industry that is true very definitely. The
diminishing trend of employment and production has been arrested
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and put into reverse. The spread of employment as represented by
the figures of 109,000 in 1933 to 140,000 at the present tune, and the
figures I gave you, indicate an increase in production.
hi1 may add to that, that the industry is now in need of, and on
March 12 was granted an exemption from hours limitations to the
extent of an additional 4 hours per week for a period of 5 weeks to
meet market demands.
Senator Black asked whether we had any complaints from any
unit or units in the country to the effect that by shortening hours to
36 hours, there had been created a scarcity of labor. We have no
complaints of which I have knowledge, of that nature. The need for
additional time indicates that there has been an absorption of surplus
labor, and the reports to us from the code authority are that the surplus skilled labor available at this time has been absorbed except in
the markets of Chicago, Rochester, and to some extent Philadelphia.
That is the nearest answer that I can make to that question.
I was asked also, Senator King, respecting the distribution of the
industry. The industry is distributed into 29 States. For instance,
California has 105 plants, and in 28 other States you will find the
industry dispersed.
In the percentages concerning which you asked yesterday and
which I was not able at that moment to give you definite data on,
I will say that New York and the surrounding area account for 39.6
percent of the area measured by production. I should say, however,
that that 39.6 percent includes a very substantial quantity of cut
piece goods which are sent out into the States of New Jersey, Connecticut, Pennsylvania, and Maryland, and as far south as North
Carolina, to be made up.
Senator KING. Do you know what proportion of the 39.6 percent
consists of garments which are sent out and being cut?
Mr. VINCENT. I cannot give you that.
Senator KING. You do not know?
Mr. VINCENT. No, sir; I do not. Then there is Philadelphia, 10.38
percent; Chicago, 7.56 percent; Rochester, 3.18 percent; Cincinnati,
4.55 percent; Baltimore, 6.95 percent; St. Louis, 2.06 percent; Cleveland, 6.26 percent; Boston, 2.71 percent. That group makes a total
of 82.91 percent. The remaining 17.09 percent represents the remainder of the industry.
Senator KING. What your organization calls the "hinterland"?
Mr. VINCENT. Yes. I might say Colonel Curlee's reference to
the hinterland justifies this observation. His association does not
represent some of the operations, for instance, South Carolina, Tennessee, CaliforniaSenator KING (interrupting). He did not contend that it did.
Mr. VINCENT. I am just pointing that out. What he calls the
"hinterland" includes such communities as Baltimore, St. Louis,
Cincinnati, Cleveland, and Boston.
Senator KING. Did he not take the name of "hinterland" from the
nomenclature of your organization, the N. R. A.?
Mr. VINCENT. Not my organization.
Senator KING. The N. R. A.?
Mr. VINCENT. The first use I heard of the word was by Colonel
Curlee. You may be correct. He may have derived it from other
sources.
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Now, if I may turn a moment to that organization, Colonel Curlee
was asked respecting the membership. I requested Colonel Curlee
at the hearing m the early part of February to ascertain at the request
of the code authority, the attitude of his members and those that were
active in the association. He sent at my request a telegraphic communication to 71, as he reports to me by letter of February 8, in which
he stated in his wire, "This association is energetically opposing
classified wage amendments and continues to maintain temporary
headquarters in Washington"-and then he outlines three forms of
answer.
His letter of February 8 to me states that of the 71 members to
whom he sent the wire, 58 replied that they were opposed to the
proposed new wage rates which involved increases; 1 replied that he
was opposed in principle, and that 2 replied that they favored the
I
amendment, and 10 made no reply at all.
I can supplement that information by a list of 11 names, members
of Colonel Curlee's association, who have approved and endorsed the
proposed amendments. The names of those firms are as followsSenator KING (interrupting). Do you mean amendments to the
code?
Mr. VINCENT. Yes. These firms are Joseph & Foster Co Michael
Stern & Co., Kellerman, Heuman & Thompson Co., M. Weill, Inc.,
Leopold Morris Co., Fort Wayne Tailoring Co., J. Kopp & Sons
Ltd., Sonnenborn Bros., Meyers, Seaman Co., Lasly Brothers, and
Epstein, Frank & Lockner, Inc.
Those represent at this time an employment of 6,999 employees.,
The group represented by Colonel Curlee numbering according to
these figures 59 firms, employ at this time in round numbers 20,000
of the approximately 140,000 now employed in the industry.
If I may turn now to the two or three remaining exempt items to
which Senator La Follette called my attention just as we took the
recess yesterday and which were referred to by Colonel Curlee in his
testimony, I will give you the facts in the Bloch case, which he characterized as one of those cases in which three different sales in three
different amounts for additional wages were rendered by the code
authority.
The Bloch case bill was $37 000, and the company made a claim that
it should be reduced by an allowance for waiting time.
Senator KING. Pardon me. Was not the first claim $21,000, and
then the second $37,000, and the last $16,000?
Mr. VINCENT. No; $37,000, Senator was the first.

Senator KING. Yes; pardon me. The first bill was, as the record
here shows in the green book for 16 weeks ending March 24, 1934;
then the second bill, a 21-week period ending April 20, 1934, $37,000.
I am not giving the odd numbers. Then the present demand of
$16,000.
Mr. VINCENT. That is inadequate in its omission of the facts.
The bill was $37,000. By letter, copy of which I will hand in to the
record, the company was advised respecting this claim for waiting
time, that it would be given an allowance which was done by the
staff. Mr. Drechsler counsel for the staff, on the day that the bill
was rendered, advised the staff that it had no such power, that that
power was solely with the 2 (d) committee and the $21,000 bill,
Senator King, and the $37,000 bill went out on the same day, one to
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correct the other, because the staff had been under the misimpression
that it had that authority to make an allowance for overtime.
Subseuenty the Bloch Co. asked for and received a hearing before
the 2 (d) committee, resulting in an allowance for overtime based
upon the showing it made, and the final billing was as stated in the
Fen book, for $16,000. The matter is now before the Compliance
Division.
I desire to call the committee's attention to the Sinsheimer caseSenator HASTINGS (interrupting). Have you any evidence there to
show that the statement made by Senator King and read from that
book is incorrect?
Mr. VINCENT. I made a personal investigation of it, Senator.
The CHAIRMAN. We believe it is not so material.
Senator KING. There was a bill sent out for $21,715.
Mr. VINCENT. And for $37,000 on the same day.
Senator KING. And then for $16,000.
Mr. VrNCENT. Quite true. The matter is now before the Compliance Division.
(The letter referred to is as follows:)
The BLOCH CO.,
Cleveland, Ohio.
DEAS Sins: I have just returned to the office after an absence of several
weeks on account of illness, and have before me the report made by our accounting
department based on the report made by our investigator and the information
with which you have furnished us in your letters of January 19 and March 5.
We note that you state in the week ending May 27, 1933, 4.67 hours were
required to make a coat, and during the 4 weeks ending October 28, on the average
3.86 hours were required to make a similar coat. We believe that these figures
are directly comparable. We have tested it by taking into account the 20-percent increase that you made in piecework rates to compensate for the change in
hours from 44 to 36, and the $1.50 per week, which amounts to 4.17 cents per
hour, and which you are now paying to each worker in the form of a horizontal
increase or bonus.
The difference in labor costs between these two dates taking into account the
average wages that you reported for the week ending May 27, 1933, and for the
month of October, is almost exactly accounted for by these changes in piecework rates and in the weekly bonus. Our computations are as follows:
Labor cost, coat unit
Average earnings per hour...................................................

May 27,1933
$0.316

Mont

Oct.
$0. 25

Number ofhours required for making a coat ................................
4.67
3.86
Labor cost per coat (average earnings per hour multiplied by number of
hours required to make a coat)-------------------------------.....
$1.471
$2.0265
20percent Increase to compensate for reduction inhours from 44to 36
......... 294..............
Increase Incost by reason of bonus of$1.60per employee (4.17cents per hour
multiplied by 4.67,number of hours required to make a coat) ..............
. 1935..............
Total equated cost ....................................................----2.O
The difference between $1.95 and $2.02 Is undoubtedly accounted for by those
Increases which you made in the earnings of the lower-paid sections to bring
them up to the minimum.
You report that the number of hours required to make a suit for the week
ending May 27 was 6.44; for the 4 weeks in October, 5.47.
The amount of waiting time by reason of lack of work would be, therefore,
17.7 percent.
The average wage of the lowest substantial class for the week of May 27, the
week selected as being representative of conditions prior to July 15, was reported
by your investigator at 18 cents per hour. This figure was determined by our
investigator upon examination of your pay roll.
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If the amount of waiting timo, as above determined, is taken into account, the
average wage of the lowest substantial (lass should be increased from 18 cents
per hour by 17.7 percent, or to 21U cents per hour.
In determining the amount of di. erentiai due the higher-paid classes under
article II (b), you are entitled to revive credit for the increase of $1.50, or 4.17
cents per hour, so that the average rate per hour should be increased to 26.13.
cents, or $11.50 on a 44-hour basis. The amount of difference required to be
maintained under article 11 (b), which has not btin paid to the workers, is, therefore, $2.90 per week or 8 cents per hour. This is the amount that should have
been paid to workers included within the higher.naid classes, as provided for
under article II (b), since November 20, 1933. We have calculated the deficiency
in payments due said workers from your pay-roll records for the 16 weeks ending
March 24, as submitted to us, and the'deficiency amounts to $21.715.52.
I shall be very pleased to discuss any phase of this matter with you personally
so that we may secure a fair and equitable adjustment of the requirements underthe code. If there is any additional pertinent information to which we have not
had access and which would enable us to arrive at an early adjudication of this
matter, I would appreciate it if you would put this information at my disposal so,
that it could be considered fully to the end that we may arrive at a solution within,
the letter and spirit of the code.
Very truly yours,
MEN'S CLOTHING CODE AUTHORITY,
•, Fxective Direcor.
Mr. VINCENT. The Sinsheimer case is an instance in which the.

code authority billed the company for deficiency wages in the sum
of $45,000, and by letter of April 20, 1934, a copy of which I have

before me and will put into the record, this statement was made by
the code authority-Senator KING (interrupting). Pardon me.

I do not see in

the,

Green Book anybody by that name.
Mr. VINCENT. It was testified to here by Colonel Curlee, and I do.
not know that it is in the Green Book. It is one of the items that he,
testified to.
Senator KING. Yes; I find it on page 33, but not on page 34. You

may proceed.
Mr. VINCENT. The code authority stated this respecting that bill

of $45,000.

[Reading:]

Against this amount you are to be credited for those increases made in wage,
rates to all manufacturing employees who appear on your pay roll as receiving more
than $6.16 per week in the Cincinnati shop and $5.28 per week In the New Albany
shops, during the week of July 11, 1933, which were required to bring them up to.
the minimum fixed in the Men's Clothing Code.
The subsequent change in the amount was due to the fact that the.

company had not at the time this bill was sent furnished the necessary
data, and it was given the privilege of doing so, and when that was.
done the bill was revised accordingly.
May I say for the information of the committee that that charge of'
noncompliance, with five others, is now covered in an agreement in
which those six concerns have agreed with the compliance division,
and the division of research and planning to pay the deficiency wages,.
if it is due, amounting to many thousands of dollars. Those six firms,
happen all to be members of Colonel Curlee's organization.

(The letter referred to is as follows:)

APRIL 20, 1934.
Mr. GEORGE HENRY,
H. A. Seinshcimer Co., Cincinnati, Ohio.
DEAR MR. HENRY: Our accountin* department has analyzed the amount of
underpayments under article 1I, subdivision (b) of the Men's Clothing Code fot
the pay-roll period beginning with the week ending November 27, 1933 through
110782-35--n 8-14
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the week ending February 2, 1934. The number of workers by shops, the number
of hours they were employed, and the total amount of the deficiency are as follows:
Shop
Cincinnati oat Shop ................................................
New Akbany Coat Shop .............................................
New Albny Pants Shop ....
.................................
New Albany Vest Shop ............................. u....

Grando

l.....................................................

Number
ofemployees
199
329
255
125

Deficiency

Hours

60, 0131o $11,222.43
85, 0600
10,240.24
5,2864
12,404.48
20,2809
5,650.64

240,06

o

45,432.69

We have calculated that the wages of each of your manufacturing employees
receiving more than the average of the 20 percent lowest paid substantial classes
and less than $30 a week last July, but excluding cutters and off-pressers, should
have been increased by the following amounts: $8.24 a week, or $0.187 an hour,
for each week or hour worked in Cincinnati shop of your company since November
20, 1933; $9.12 a week, or $0.19 an hour, for each week or hour worked in the
New Albany shops of your company since November 20, 1933.
Against this amount you are to be credited for those increases made in wage
rates to all manufacturing employees who appear on your pay roll as receiving
more than $6.16 per week in the Cincinnati shop and $5.28 per week in the New
Albany shops, during the week of July 11, 1933, which were required to bring
them up to the minimum fixed In the Men's Clothing Code.
The horizontal increases made of 20 percent in the Cincinnati shop of 30
percent in the New Albany shops, may not be considered in the calculation of
deficiencies under article II, subdivision (b), because such increases served to
compensate workers for reduction in hours in the New Albany shops from 48 to
86 hours, and in the Cincinnati shop from 44 to 36 hours.
In order to calculate and determine definitely the amount due to each worker,
it will be necessary for you to submit to us your pay roll for the week ending July
15, together with the names of all persons included on that pay roll and those
persons who were on your pay roll subsequent to November 27. The pay-roll
report for that week wil also permit us to advise you definitely the minimum
amount each worker is entitled to under the provisions of the code. When
these points have been determined we would expect to have you cooperate with
us in distributing to the workers whatever might be due them.
I shall be very pleased to discuss any phase of this matter with you personally
so that we may secure a fair and equitable adjustment of the requirements under
the code. If there is any additional pertinent information to which we have not
had access and which would enable us to arrive at an early adjudication of this
matter, I would appreciate it if you would put this information at my disposal
so that it could be considered fully to the end that we may arrive at a solution
within the letter and the spirit of the code.
Very truly yours,
MEN'S CLOTHING CODE
AUTHORITY.

Senator HASTINGS. Tell me this: Is it not possible for the person
who makes that investigation to ascertain from the employer, all of
these facts so that he can make out an accurate bill instead of putting
the employer to the trouble of coming to Washington and proving
that the statement made by the investigator is not correct?
Mr. VINCENT. That is true now, but it was not true, because the
code authority was compelled to get the pay rolls during an agreed
week in July in order to determine what the differential should be,
and in many cases the concerns did not keep accurate data, and the
check-up had to be made from the factors that were available; in
other words, it was a search for the best evidence, and the code
authority had to rely upon the industry for that data. Some of them
kent no records of hours, and some of them destroyed their pay
rOfls---

Senator KING (interrupting). That is, you went back to the precode days, as the basis?
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Mr. VINCENT. It was understood that the week nearest to July 15
would be the week.
Senator KING. That was before the code?
Mr. VINCENT. Precede, yes; correct.
Senator KING. Then I suppose there were some differences of
interpretation of the Henitz formula, were there not?
Mr. VINCENT. In no single instance.
Senator KING. No differences of interpretation?
Mr. VINCENT. In no single instance.
Senator KING. Were different interpretations promulgated by the
code authority?
Mr. VINCENT. In no instance.
Senator KING. Proceed.
Mr. VINCENT. The little St. Louis case, Greenspoon, to which
Colonel Curlee referred, a deficit of $35.06 which he said went before
the 2 (b) committee.
Senator KING. That was not a 2 (b) case. It was a charge of failure
to pay the minimum rate. Colonel Curlee personally appeared before the 2 (d) committee and asked it to hear that case. Assuming
that it was a 2 (d) case, it heard it. Upon being advised by the staff
that it was a minimum-wage case, it discontinued consideration of it,
and the man himself was not called to New York, but the code
authority representative waited upon him at his place of business in
St. Louis.
May I take up next the McCransky case, which is the case, if you
recall, where an exemption was made from the prohibition against
consignment of sales. If I recall the statement, it is that the MeCransky firm was granted an exemption by the code authority.
The facts are that the code authority disapproved the exemption
and sent its disapproval to the administration. The deputy administrator then in charge found that this concern had for a long
period of years used the consignment selling basis or terms of sale
exclusively, and it was deemed a possible hardship to compel this
firm to undergo a readjustment without an allowance of some reasonable period, and an exemption was granted pending an investigation.
During that exemption period an investigation was made, and it
was found that the number of firms that the McCransky Co. still
supplied merchandise to on this consignment sales basis had been
reduced to 133, which represented at that time only about 20 percent
of their business. They had made quite rapid progress.
Incidentally, I may state that there were about 800 employees
whose employment was involved when this exemption was granted.
This latter report was made after I became deputy administrator,
and I recommended an exemption as to these 133 until July 15, 1935.
I have a subsequent report that 17 of those names have been eliminated from that list of 133.
Those are the circumstances under which the exemption was
granted. It was over the disapproval of the code authority and for
reasons which the administration deemed in that particular instance
sufficient.
I think I should add to that, that recently Colonel Curlee wrote me
saying that he had complaints from a certain member or members of
the industry that that exemption was operating injuriously to such
members. I invited him to file the showing, saying that if such were
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the facts, the exemption would be terminated, or at least I would
recommend the termination. He answered that it would be useless
to present the facts. I thereupon advised the McCransky Co. of
the necessity for its making a showing of the present state of those
accounts, and the reasons why the exemption should not be terminated.
Colonel Curlee also referred to the exemption from the prohibition
of consignment sales provision granted to Hickey Freeman and Cohan
Goldman Cos. The facts are that this exemption was of no interest
to these firms. It involved one firm in Cleveland, Ohio. I do not
like to take the time of the committee and would not except that it
constitutes a part of the misimpressions that have been created here.
It involved the firm of W. B. Davis, the head of which is a man well
past 80 years of age, whose manager has recently died, whose credit
was undermined, and whose business is now in the hands of a committee of his employees, and he asked these people to supply him
merchandise on a consignment sales basis. They were not interested
in it as a piece of business but were willing to give this credit in this
particular instance if there was no objection on the part of the administration. The code authority raised no objections and for the reasons
I have stated, the exemption was granted.
I think that this is another case in which, not that there has been
made a technical misstatement, but an omission of facts which creates
a misimpression.
Senator HASTINGS. Tell me what that exemption was. I did not
hear it all.
Mr. VINCENT. It was an exemption granted the firms of Hickey
Freeman & Co. and Cohan Goldman Co. from the prohibition against
selling on consignment and permitted them to ship goods on consignment to this one house in Cleveland, Ohio, W. B. Davis.
Senator HASTINGS. You mean the code does not permit goods to
be shipped on consignment?
Mr. VINCENT. The code prohibits consignment sales, yes, for the
purpose of standardizing terms of sale.
I should like to turn just for a moment, Senator King, to the
reference that Colonel Curlee made to the use of labels as an instrument of boycott. In a brief filed by the Industrial Recovery Association of Clothing Manufacturers-that is Colonel Curlee's organization-with Dr. Lindsay Rogers, then the deputy administrator for
the Men's Clothing Industry, Colonel Curlee's association makes this
statement respecting the use of labels. This was prior, you understand, to the adoption of the code and during the code hearings.
[Reading:]
Section IV of the U. S. A. Code provides further that manufacturers shall be
required to affix to each garment a label indicating that such garment was manufactured In compliance with the provisions of the clothing industry code. It is
contemplated that all clothing manufacturers will subscribe voluntarily to the
code, or that the adminiptrative agency will enforce such provisions In the event
of noncompliance. We do not object, however to any reasonable requirement
for additional labeling of garments. ,rovided that such labeling as Is required
Is not excessive in cost in relation' to the low-priced garments fabricated by
manufacturers in group B.

Those groups were divided into A and B for convenience in reference.
I desire tc leave that with the committee to show that Colonel
Curlee and his organization endorsed and approved the adoption of
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labels as a means of identifying garments made in compliance with
the provisions of the code, and specifically for the purpose of asking
compliance. That was his position at that time.
Reference was also made by Colonel Curlee to an operating agreement which was said to be one of the reasons why the Industrial
Recovery Association could not join the U. S. A. Association, because
this operatin a reement conferred upon the directors of the U. S. A.
Association a so ute power to make terms and agreements respecting
hours and wages, and so forth. For the information of the committee, here is a copy of that agreement.
The CHAIRMAN. That may go into the record.
(The agreement directed to be included in the record will be found
after the close of the day's session.)
Mr. VINCENT. It in no sense provides that that association shall
represent the members in dealing with the employees in any plant
or in the making of a uniform agreement. That operating agreement
was made prior to the passage of the National Industrial Recovery
Act, but while it was pending, and that act is referred to in the operating agreement and anticipating its passage, and that the President
would be authorized to make agreements with industry, and this
operating agreement authorized this association to bind its members
in making an agreement with the President of the United States
under the act if and when the act was passed.
Senator KING. That is the agreement, is it not, that is referred to
on page 104 of the Green Book which is already in the record?
Mr. VINCENT. I cannot remember the page. I think your reference
is probably correct, Senator, yes, but the purpose of that agreement
was wholly different than that which is indicated when it is indicated
in a description of it that it authorizes this association to make contracts for a member with that member's employees. Such is not the
case.
Senator HASTINGS. Just a minute. Paragraph IV says [reading]:
The association, in the absolute discretion of the board of directors, may prepare standard terms or agreements to be utilized and put into practice by every
member, to cover maximum bours of work for each day and the number of work
days each week, and the minimum rates of pay, and such other working conditions as may be desirable to obtain the benefits of the Industrial Recovery Act
for the clothing industry. The members agree to accept and execute such agreements, as individual contracts; or, in the discretion of the association, to be
bound by a general agreement of the association, and such agreements shall be
binding upon all of its members as effectively as if each had executed the collective
agreement for himself.
Mr. VINCENT. That is quite true, Senator, and it was intended as
the authority to contract for those terms with the President.
Senator HASTINGS. I thought when ;you started in your statement
with respect to that, that you said it did not do that sort of thing.
Mr. VINCENT. No. Insofar as the contract with the President is
concerned, it does, but not otherwise.
Senator KiNq. It states, does it not, that the association in the
absolute discretion of the board of directors may set up a bureau of
adjustment to settle all matters involving codes of ethics and proper
trade practices. So that it went further than you state. It is
before us, however, and we can interpret it.
Mr. VINCENT. It was intended to authorize the association to make
a code or an agreement with the President or to do anything which
the National Industrial Recovery Act authorized.
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Senator HASTINGS. Was that not the point which Colonel Curlee
made?
Mr. VINCENT. No; I think the impression was that it was intended
to subject all members of the association to collective agreements
which the association might make with the employees of a particular
member in its plant.
The CHAIRMAN. All right; we will interpret it.
Mr. VJNCENT. I now desire to call attention to the testimony of
Colonel Curlee respecting the pending amendments that were heard
February 1, 2, and 4. I shall not recount Colonel Curlee's testimony,.
but as indicating the attitude of the association toward the code, I
shall file here with the committee eight proposed amendments of the
Industrial Recovery Association which were filed with me, three of
which relate to the wage provisions of the code and were heard at the
same time early in February when the ame -dments proposed by the
code authority were heard.
The first of these amendments is as follows:
First. That all wage provisions other than that for the minimimi wage be
deleted.
Second. That those provisions of article XIII dealing with reports be so
amended as to limit the information required in such reports to the following

items:

(a) Number and character of garments cut.
(b) Total number of employees.
(c) Total man hours of labor utilized.
(d) Total pay roll.
(e) A certificate that no employee was paid less than the minimum vage
provided, nor employed more than the maximum hours provided by the code.

So that the matter of the code authority's information as to whether
there had been compliance or noncompliance would rest upon the
certificate of the member. We have found and the code authority
has found that there is an economically rebellion and lawless minority
that will not disclose the facts, and in order to safeguard the majority
in the industry and the workers in the industry, it has been found necessary to require pay roll reports so that they may be available for
analysis in checking whether or not there has been a compliance with
wage provisions.
Senator COSTIGAN. Mr. Vincent, if you know, was the first amendment read by you designed to bring about conditions under which
higher wages would be reduced to the minimum?
Tr.
VINCENT. The langua e is that all wage revisions other than
that for the minimum wage siall be deleted, an the effect would be,
speaking from our experience in many instances, that in many instances
the minimum would become the muaximunm wage unless the workers

in the industry were protected by classified basic minima as now is
provided in the men's clothing code.
Mr. VINCENT. While on this subject, I shall not take the time of
tha committee to read the remaining amendments butThe CHAIRMAN (interrupting). Put those in the record.
Mr. VINCENT. I desire simply to put it in the record, but I d
desire to add to my statement tbt the amendments offered by the
code authority were l)roposad by the industry members, and the
wage committee on the code authority of the labor members of that
committee, and they called for certain increases in minimum rates
when those increases, if the amendment is approved and adopted and
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becomes a part of the code, wiU still be less than the average hourly
rate now paid throughout the industry,
(The further proposed amendments submitted by the Industrial
Recovery Association are as follows:)
Third. That those provisions of article XIII dealing with the authority and
power of the code authority to examine books and records of employers bo
limited to an inquiry as to wages, hours, and amount of production.
Fourth. That the provisions of article XIII, providing for the confidential
nature of data filed by employers or obtained by the code authority, be amended
so as to make all such data available to any employer in the industry.
Fifth. That neither the Administrator nor the code authority shall have power
to exempt from the operation of the code, in whole or in part, any manufacturer
or class or group of manufacturers.
Sixth. That article Ii be so amended as to make the definition of North and
South conform with economic, historic, and geographic realities.
Seventh. That the code be so amended as to make rational provision for a
limited apprenticeship for beginners and learners, and that such provision be
applicable to the whole industry and not to a favored few.
Eighth. That article I (f), limiting the amount of production, be deleted,
because in actual practice it has served no useful purpose but has been made the
basis of abuses by the code authority.
Ninth. That article V, providing for labels, be deleted.
Senator LA FOLLETTE. Mr. Vincent, what would be the effect of

that proposed amendment to which you have referred concerning the
statistical and other information collected by the code authority?
Would it expand and make available more information than is now
available or less?
Mr. VINCENT, Not more, but more readily available, if the amendments proposed by the code authority were adopted.
Senator LA FOLLETTE. No. I understood that you read some
amendments which had been proposed by the Industrial Recovery
Association?

Mr, VINCENT. Yes.
Senator LA FOLLETTE. And I understood one of them was in.

reference to the information that was to be collected by the code
authority,
Mr. VINCENT. I misunderstood your question, Senator; excuse me.
Senator LA FOLLET E. What would be the effect of the amendment
proposed by the Industrial Recovery Association? Would it result in
obtaining more or less information than you are now collecting and.
making available?
Mr. -VINCENT. Less information.

Senator LA FOLLETTE. I cannot quite understand that, because it
seemed to me that a large part of Colonel Curlee's testimony was
devoted to the fact that you did not mtke enough information.
available now.
Mr. VINCENT. That was his contention.

Senator LA FOLLETTE. There seems to be a little inconsistency
there, does there not?
Mr. VINCENT. I take the attitude of the Industrial Recovery
Association members who are adhering to it is not consistent with
the act. At every appearance before a deputy administrator or other
hearing, the first step is invariably to reserve rights of challenging
the constitutionality of the act and the validity of the code and the,
legal application of the provisions. I think I am not unfair if I say
that the association seems to regard the depression as entirely con-
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stitutional and any measures taken to remedy the situation as quite
unconstitutional.
Senator KING. Is that a fair statement?
Mr. VINCENT. I think that is a fair statement.
Senator KINo. You think that a man who challenges the constitutionality of any provision of the N. R. A. is not only lawless but he
is in favor of the depression?
Mr. VINCENT. No; but when he violates a law before he has tested
itA constitutionality and has violated the provisions of a code Which
has lawful effect, I think I find justification for my statement, Senator.
Senator Bi&cx. May I ask you a question there? I see it has been
charged in some of the papers that the N. R. A. itself has endeavored
to present a legal decision by the Supreme Court. Do you know of
anyMr.
such
effort? 1 &o
.tf6tga?%q
I
hf effort.
"60"w
VICNT,
Senator BLAC

You agree, do you not,4*at in a matter affecting

so many peoand of such widespread importge, that there should
be an auth, tative decision at a early a a asNssible.
Mr. V CENT. Naturally. 4"'*1,hink that anX person affected
by it h a right in A1* per
eetg to questi
the constitutionali
B
'",
oe
h
o i
that ou make? -'" ,$C .
it
VINCENT. Certainly,notd
\
Wh there not la ase
the
ator HA 110G8,
was that
codd author
kanoi
to the Ihpremt Alabamaj
Court, adwhere
app 1 not d~ iss'-&,wth t pa 4d's
the Govement?
VINCE T. Sen tr, I d b
know.I have no concerned
occupied
mys f with I a
te z an
a$vbeen so constancy
the
voredt follow
hay
by a ministra ly work t
legal
tions involving it. Q easln ly I reM of one, s others do,
in the0 press, but I wouJlnot
able o ansper you wi in,formation
.id eo in
on the bct.
SenatHsTINs.
d ee inL public pre that particular
-comment
the comment ui n that particular qe?
Mr. Viie
.No- I did not. Someone yesfttlay mentioned it in
a conversation, ht that is all the informatig'p have on it.
The CHAIRMAN."14jn it can be aI
that it was in the press
that the Belcher case wa s
sf
Proceed.
Mr. VICENT. That, I think, Senator, covers the facts to which I
desire to direct the attention of the committee, except a brief covering
statement that will not occupy more than 4 or 5 minutes which I
should like to read if I may.
The CHAIRMAN. Proceed with that then.
Mr. ViNCZNT. I feel that I should make this because of my intimate
acquaintance with the functioning of tho Mon's Clothing Code
Authority.,
Senator KING. May I ask how long you have been with this organization?
Mr. VINCENT. I came in in February 1034, but I have ody been
deputy administrator in charge of this industry and some other
-apparel industries since November.
or
The CHAIRMAN., What was your background before you took this
position, Mr. Vincent?
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Mr. VINCENT. Senator, I was for many years a practicing attorney
in Colorado. During the past 6 or 7 years previous to my present
occupation I was vice president and general manager of the Rocky
Mountain Fuel Co.
Senator COSTIGAN. You were also president at one time of the

Colorado Bar Association?
Mr. VINCENT. Yes, sir, Senator; I was.
The CHAIRMAN. Had you had any practical experience in this
clothing manufacturing business?
Mr. VINCENT. Not until my experience here, Senator.
The CHAIRMAN. You seem to have acquired a lot of information
in a very short time.
Mr. VINCENT. I may say that many of the basic problems in all
industries are identical, and others are very closely allied. You will.
find industrial and economic problems running through all of them
of a very similar nature,
The CHAIRMAN. We will be very glad to hear your concluding statement that you stated you wished to read.
Senator GORE. Just a moment. That case referred to by Senator
Hastings-was that the Keyes case?
The CHAIRMAN. The Alabama Lumber case.
Mr. VINCENT. If yOU will pardon me, I have forgotten something.
I have some items here that I intended to just put into the record.
Senator BLACK. Is that the information that I asked you to bring?
Mr. VINCENT. No.
Senator BLACK, You have already given that, I understand.
The CHAIRMAN. Mr. Vincent, can you not put that which you are
looking for in the record?", We'have to get on with another witness
this morning.
Mr. VINCENT. Very good. What I wanted to put in the record
was this: A copy of the report that I made on the procedure of the
Men's Clothing Code Authority in August last year, with reference to.
the Greif case at the time it was pending in court. I shall submit a
copy into the record, and I desire to say that I assume full responsibility ior the accuracy of the findings and the conclusions made in
that report.
The CHAIRMAN. Very good.
Mr. VINCENT. The administration of the Men's Clothing Code has
made itself responsible for a vigorous yet impartial enforcement of
the labor provisions of the code. The code authority has cooperated
and has among other things ot up a statistical reporting system which
will make available for the u,c of the industry industrial data that
i,essential to a well-organized and functioning industry.
A majority of the management group and the labor groups are
organized.
iho voluntary, contractual relations which had existed
previous to the code between a large section of the management and
labor groups have boon continued and extended to include greater
numbers, both of managentint and labor. They have accepted the
permissive provisions of the Nationul Industrial Recovery Act and
aYe established rational, dignified and common-sense relations. The
result, is an effective type of united action which the act expressly
contemplates,
The uniform hours and basic minima wage provisions established
by the code constitute a long step toward stabilized labor costs and
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more fair competition.

These provisions have also very substantially

increased, for the industry as a whole, wage rates and earnings,
The trends of diminishing employment, earnings, and production
have been arrested and reversed. Shorter hours have spread employment; employment has increased from approximately 109 000 to
140 000 Mortality in the industry has sharply declined. This is a
fairly
definite index of increasing profits and financial stability.
Senator LA FOLLETTE. You mean by "mortality" failures of concerns?
Mr. VINCENT. Failures of concerns, Senator, yes.
But Colonel Curlee charges that a continuance of N. R. A. and
code administration threatens economic death and that his company
lives in fear and trepidation.
What are the facts of his own company's experience? Since the
approval of the men's clothing code lie reluctantly concedes the fact
that his firm has increased wages more than 50 percent; that it has
increased employment; that production has not only increased but
that his company has made a larger profit in 1934 than it made in
1933.
Colonel Curlee's charge that the National Industrial Recovery
Act and cede administration threatens industry with economic death
was not supported, nor was an attempt made to support it, by data
or other facts. On the contrary, your committee's cross-examination
disclosed a distinct improvement in the conditions of this industry.
These improved conditions are in striking contrast with the debased
and tragic working and living conditions that prevailed in many sections of the induwitry previous to the approval of this code. The
sweatshop and homework have been outlawed; wage pay rolls and
working hours are checked and code standards enforced; an economically lawless minority has been subjected to necessary restraints;
public and private security are better safeguarded; the worker is no
loger an unprotected victim of a fictitious individual right to contract under conditions which dictate the freedom of starvation or the
acceptance of 4, 5, or 6 dollars per week for a week of 50, 60, and sometimes 70 hours. The worker now shares in the responsibility of a
responsible industry, operating under safeguarding controls of a
responsible government.
It is a fair and discriminating statement to say that Mr. Sidney
lillnan and his associates, the members of the code authority, and
the code authority staff, in a day to day administration of the men's
.clothing industry code, are furnishing an outstanding example of
industrial Ptatesmnnsbip,
In conclusion may I say that while the men's clothing code
authority is setting a notable example, they are but one of many
industry groups that are furnishing striking illustrations of the
possibilities to bo realized under the National Industrial Recovery
Act when all the provisions of the act are accepted and a genuine
-effort is made t o comply w th them.
Senator HASTINGS. Mr. Vincent, may I inquire whether, in your
judgment, if Congress should fail to place in the new act a provision
suspending the antitrust laws, it would in any way interfere with the
operation of this code?
Mr. VINCENT. May I hear that again, Senator, please?
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Senator HASTINGS. If the Congress in the passing of the new bill
should eliminate from it that provision of the old law which suspends
the antitrust laws, would it, in your judgment, as a lawyer, in any
way interfere with the operation of this code?
Mr. VINCENT. Senator, I could only express my opinion. I do
not think that price-fixing is a sound policy except in the natural
resource industries; so far as I am concerned, I would personally
welcome any additional safeguards that Congress may throw around
the administration of the act by a closer adherence to the antitrust
laws or by other provisions which limit administrative discretion
and reserve to Congress a larger degree of control. You understand
I am simply expressing my personalviews at this time.
Senator HASTINGS. With this code, as it is now written, would
that provision stricken from the new law prevent its complete and
reasonable operation?
Mr. VINCENT. It would in nowise affect the operation of the
men's clothing code. They do not use price-fixing or any of the
instruentalities of price-fixing.
Senator BLACK. That has been about the most successful code that
has been in effect, has it not?
Mr. VINCENT. I think it is a very striking example. We have some
others, Senator however, that are very successful. I might name two
other apparel codes. The coat and suit and the dress codes, which
with men's clothing, employ something like 300,000 workers and have
an annual dollar business of perhaps a billion and a half. They are
doing very effective jobs of code administration. Some of the secondary or smaller ones that I could name are likewise doing a very
good job.
Senator BLACK. In looking over the list of codes, itemized code by
code, with reference to exemptions from the hours operations, I find
that the clothing code alone seems to have no exemptions, according
to this report made by the Brookings Institute. Is that correct?
Mr. VINCENT. Not exactly. There have been 18 exemptions
applied for, if I remember correctly, 8 of which were granted. The
others were granted for limited periods, or for some limited purposes,
and very recently, as I indicated earlier, there is an exemption which
grants an additional 4 hours per week overtime since March 12 for
a period of 5 weeks.
There have been, if I remember, all told, 10 exemptions. Four of
those were in New Orleans and one in Knoxville, granting a 40-hour
week to some clothing houses down there, upon their representation
early in the code administration that they were in direct competition
with the 40-hour cotton garment code under which wash suits were
made.
Senator BLACK. Those were individual exemptions. Are you
familiar wth thispublication?
Mr. ViICNT. Do you mean general exemptions?
Senator BlLACK. Yes.
Mr. VIN'ENT. Yes, you are quite right. I misunderstood your
qilestinitl"
Senator BLACK. Those codes are practically the only ones out, of
the six or seven hundred codes that do not provide for general ex-

emnptions lifting the number of hours that their business can operate.
Mr. VINCENT. I would not be able to submit an* figures. Many
of them have general provisions authorizing overtime in peak periods.
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Senator BLACK. I found that only six did not.
Mr. VINCENT. I assume that that is correct.
Senator BLACK. Has it operated successfully?
Mr. VINCENT. I think measurably so.

Senator

COSTIGAN.

Senator Black, to what book were you referring?-

Senator BLACK. I was referring to the book printed by the Brook-

ings Institute, Hours and Wage Provisions in N. R. A. ('odes, compilationeorganized by Leon C. Marshall, who has been with the Adminstration.
Senator BAIUKLEY. Let me ask you a question with reference to the
antitrust laws. Of course, there are many questions involved in
them besides price-fixing. There are many practices that come under
the denunciation of the antitrust laws. If we omit the provisions
now in the law suspending the operation of the antitrust laws,
insofar as they are suspended under the law, what effect would that
have on the willingness of a man or institutions to go into codes and
form code agreements with reference to anything that might be
interpreted by some court as a restraint of trade or interference with
interstate commerce?
Mr. VINCENr. I think, Senator, and I can only give my personal
impressions-,enator
BARKLEY (interrupting). I am speaking generally, not
with reference to the men's clothing code or any other specific code.
Mr. VINCENT, I think there are many members of industry who.
believe that they need a greater degree of freedom in making trade
practices than is permitted by antitrust laws. I say I believe there
are many who feel that way about it.
Senator BARKLEY, Of course, there are circumstances under which
men might be clr-rged with the violation of the antitrust laws by
reason of some agreements that they had entered into with somebody
else or in unison.
Mr. VINCENT. Yes.

Senator BAIRKLEY. They cannot be described by statute, but they
are described in general terms. I was wondering whether to repeal
that provision of the law would defeat the object insofar as it holds
out to the industries that are willing to enter into codes as to fair
practices, and even limitation of hours and wages or other things that
tire the subject of agreement or cooperation, would feel that they
could take the chance of being held without some degree of assurance
that they would not be prosecuted by one department of the Government for entering into an agreement urged upon them by another
department of tho Government.
Mr. VINCENT. There are many trade practices which can stabilize,
for instance, terms and conditions of sale and other provisions we
night enumerate which industry conceivably might voluntarily
impose upon itself and discipline itself to the point of making their
application successful and yet in nowise be operating contrary to the
provisions of the antitrust laws.
Referring now directly to the first part of your question, I think

there is so much (litferenco of opinion aniong industry members
themselves, that I should hesitate to express it as to the degree of
freedom which they think they want or need. I think there has been
an overemphasis, perhaps, upon the subject of price-fixing in some of
the industries. Some of theta have not attempted to obtain price-
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fixing powers nor cost accounting systems, nor cost formulas which
could be used as instruments for price-fixing.
Others, faced with a very demoralized market and unable to obtain
voluntary stabilization of market practices, have felt it was indispensable that they have some greater degree of freedom in setting up
trade practices. I think perhaps the experience we have had indicates in some instances, at least, that frequently there is a belief that
if a cost-finding system is permitted or some cost formula approved
by which costs can be ascertained and set down as a floor for pricemaking, that their problems will be solved. We have instances,
however, where although industries were given such instruments,
they were not able successfully to use them.
Senator BARKLEY. What about some of the code provisions in
some of the codes, credit provisions, which stipulate the terms upon
which credit should be given to the general public or to individuals or
firms or corporations by those who have things to sell.
Mr. VINCENT. You mean the granting of credit?

Senator

BARKLEY.

The granting of credit.

Mr. VINCENT. I know of no such instances.

I have had only one
application made to me, and, of course, answered that, as far as I
was concerned, it was quite impossible to consider it. I do not know
of any instances in wich credit control has been granted, although
that may be true.
You understand I am speaking from the limited information I have
arising out of my relationship to the apparel codes.
Senator BARKLEY. I understood that in the oil code there was a
provision that those who purchased oil, whether locally or through
interstate commerce, who had not paid their previous monthly bill
by the 15th of the following month, would not be permitted to buy
any more oil on credit. That may be a salutary provision from the
standpoint of business, but I wonder whether such a provision could
have been included in an agreement among all of the producers or
distributors of oil without the possibility of being held in violation, of
the antitrust law in that it might restrain trade by restraining somebody who might be individually willing to grant further credit to a
purchaser but who could not under the code do so, because there was
Lprovision of that sort in it.
Mr. VINCENT. In the manufacturing codes I would sa that such
a provision, irrespective of its legality or illegality is quite unnecessaiT to successful code administration.
Senator BARKLEY. I do not know that that sort of a provision was
in any other code, but I do understand it was in the oil code.
Senator COSTIGAN. Mr. Vincent, about how many employees are
engaged in the men's and women 's clothing industries?
Mr. VINCENT. In the apparel industries there are 36 codes that I
have charge of, and there is something more than 500,000. There
arc about 1,900 industry members. Of the 500,000, about 300,000 are
in three or four industries, in the men's clothing, the dress, and the
coat and suit, and blouse and skirt industries. Those four, I think,
represent 300,000 of the 500,000 workers that I have mentioned.
Senator COSTIGAN. With which of those industries is Mr. John
Kcating associated?
Mr. VINCENT. With the dress industry.
Senator BARKLEY. Are you a lawyer or business man?
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Mr. VINCENT. I was at one time a lawyer, Senator.
Senator BARKLEY. So was I, at one time. [Laughter.]
The CHAIRMAN. Thank you very much, Mr. Vincent.
(The following documents were submitted by Mr. Vincent in connection with his testimony.)
MEMORANDUM

To:'Mr. Sol A. Roscnblatt, division administrator; Mr. Dean C. Edwards,
deputy administrator.
From: M. D. Vincent, assistant deputy administrator.
Subject: Memorandum on L. Greif & Brother, Inc., v. Men's Clothing Code
Athority, et at., in United States District Court, Maryland District, re noncompliance with article 11 (b) and withholding of labels.
Following is my report on the above subject:
MEN'S CLOTHING INDUSTRY

CODE

The Men's Clothing Code was approved August 26, 1933. Article II prescribes for manufacturing employees a minimum wage of 40 cents per hour in
the northern section and 37 cents per hour in the southern section of the industry,
with a weekly minimum of $14 per week in the North and $13 inthe South. For
cutters and off-pressers minima of $1 and 75 cents per hour, respectively, are
fixed. Article I further provides"(b) The existing amounts by which wages in the higher-paid classes, up to
classes of employees receiving $30 per week, exceed wages in the lowest paid
substantial classes shall be maintained.
"(c) Any increase of the minimum wage made effective between the date of
the filing of this code, to wit: July 14, 1933, and the effective date, shall be diereqarded and shall have no effect in connection with determining the wages to be
paid In the higher price classes as provided for in section TI (b)above.
"(d) The Men's Clothing Code Authority may appoint a committee to supervise the execution of the foregoing prwvislons.
"(e) The provisions for the minimum wage established in this code shall
constitute a guaranteed minimum rate of pay In connection with both a time rate
or a piecework basis of compensation.
"(f) No increases in the amount of production or work shall be required of
employees for the purpose of avoiding the benefits to employees prescribed by
this code in respect of wages and hours of employment.
"All requirements in respect of such increases shall be reported to the Men's
Clothing Code Authority."
Article V contains the following label provision:
"All garments manufactured or distributed shall bear an N. R. A. label, which
shall remain attached to such garments. Such labels shall bear a registration
number specially assigned to each manufacturer In the industry. The privilege
of using such labels shall be granted and such labels shall be issued to any manufacturer from time to time engaged in the clothing industry upon application
therefor to the code authority, accompanied by a statement of compliance with
the standards of operation prescribed by this code. The privilege of using such
labels and the Issuance thereof may be withdrawn and cease or may be suspended
in respect of any such manufacturer whose operations, after appropriate hearing
by the Men's Clothing Code Authority and review by the Administrator, shall
be found to be in substantial violation of such standards. Manufacturers shall
be entitled to obtain and use such labels if they comply with the provisions of
this code.
"The Men's Clothing Code Authority may establish appropriate machinery for
the issuance of such labels in accordance with the foregoing provisions."
Article VIII is as follows:
"With a view of keeping the President informed as to the observance or nonobservance of this code of fair competition, nd as to whether the clothing industry is taking appropriate steps to effectuate the declared policy of the National
Industrial Recovery Act, each person engaged In the clothing industry will
furnish every four weeks duly certified reports showing in substance:
"(a) Pay-roll data, showing by sex and occupation, number of people employed,
number of hours worked, and the rates of wages paid.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

575

"(b) Production data showing the number and type of garments cut and made
up, in such form as may hereafter be provided by the Men's Clothing Code

Author ity

"The Men's Clothing Code Authority as hereinafter provided Is constituted
the agency to collect and receive such reports."
Pursuant to the above section (d) of article II, the code authority appointed
a committee commonly designated the 2 (d) committee to supervise and execute
the provisions of the preceding sections (a),(b) and (c).
Article II (b) establishes mnim, for the classes of employees receiving up to

$30 per week, based upon maintenance of the existing differential above the

lowest paid substantial classes. When wages of this lowest paid substantial
class are
increased, the wages of those receiving up to $30 per week are by this
provision correspondingly increased,
TWo MANUFACTURERS'

AOCATIONS

It should be explained before, proceeding to a report of my investigation that
manufacturers in this Industry are divided into two organized groups. The
Clothing Manufacturers Association of the United States contains a membership
which represents a large majority of members of the Industry and much the
largest volume of business and number of workers. Most of the members of
this association are working under union-labor contracts with the Amalgamated
Clothing Workers of America. The other Is the Industrial Recovery Association of Clothing Manufacturers, whose membership represents a minority in
volume of business and employment, hut includes in its membership a number

of large representative concerns. A few Industry members are not members of
either association. L. Greif & lBro., Inc., Is a member of the Industrial Recovery
Association whose members operate nonunion or open-shop plants.
SCOPE OF INVESTIGATION

In view of tho serious nature of the charges made by L. Greif & rlr., Inc., and
the Industrial Recovery Associatiun, and the Amalgamated Clothing Workers,
in the hearings which will be hereafter mentioned, my Investigation included:

Interviews with Maj. B. H. Gitchell administration member of the Men's
Clothing Code Authority; Mr. George L, Bell, executive director; Mr. DavId
Drechalor, secretary and counsel; Mr. He rwitz, controller; Mr,Merrie , extending

over many hours of several days.
A posonal examination of code authority's files, records, and procedure In the
Grelfand similar cases.
Examination of transcripts of hearings of the Greif case held July 5,1934, and
July 10, 1934.
Data which the code authority prepared at my request on investigations,
reports, analyses, complaints, and cases made, filed, adjusted, and pending
under article 11, section (b). These data are extended to July 31, 1934.
And code and trade association history.
References made to "organized", "unorganized", and "partially organized"
markets, define organized labor areas and units of the industry, and unorganized
or partially organized areas.
CODE AUTHORITY PROCEDURE

Code authority records show that during the early months lnmedlately fol-

lowing the approval of the code, the code authority began taking a census of
members, plants, shops, and employees of the Industry In reparation for oode
administration aid enforcement. Investigations of compliance with the pro-

visions of article 11 (b) did not begin until late In December 1933.

The first

report of investigators In what I shall hereafter refer to as 2 (b) Investigations
was made January 3, 1934. These investigations were mad of plants and

shops in different areas beginning in the Cincinati-Cleveland, Milwaukee and
Chicago markets in the latter part of December 1933. The Cinclnnati-dlevoland investigations under 2 included such large plants as the Block Co.,
Joseph & Feiss, Richmond Bros. Co., and Piper Bros. Thirty-two other Investigations of concerns wore made in the same area in late December 1933 and
early January 1934.
The Milwaukee investigations Included Rice-Friedman and Cohen Bros * In
Chicago Fashing Clothing Co Sterostein Bros. IChcgHhn Bros. Her ,sman &Ioltzer, Hawthorne Tlailors, KC& K Talors, and G. Montanelli, were
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investigated. Coincident with the above-mentioned December 1933 and early
January 1934 investigations, 7 plants were investigated in Rochester, 3 in Buffalo,
and 1 in Troy N. Y. The large Curlee Clothing Co. and Knickerbocker Clothing
*Co. concerns in St. Louis, Mo., were investigated in January. Later in the same
month Western Wholesale Tailors in Denver, Colo., were investigated. During
February and to March 28, 1934, the Trimount Clothing Co.; Leopold Morse;
Barron Anderson; Loventhal Bros.; and Harris, Griece Bros.; and a number of
other concerns in Boston were Investigated. Beginning early in February and
duringthe same period 2 (b) investigations were conducted in such representative
New, York plants as Jaffee, Cohen & Lang and a number of contract shops. At
the time of the foregoing investigations and on March 1, 1934, code authority
investigators entered the Philadelphia area and investigated the following repre-

sentative clothing manufacturing plants: Lob Hobbart, Pincus Bros., H. Daroff
& Sons. Progressive Clothing Co., Silvertex Co. By April 8, 1934, investigators
for the code authority had reported investigations of 144 plants and shops in the
markets above mentioned, including many of the largest plants in the industry.
These investigations and reports preceded the investigation and report on the 10
plants of L. Greif & Bro., Inc.
Proceeding to Baltimore in the latter part of March, code authority inveatigators investigated J. Schoeneman, Buchoff & Gordon, A. J. Miller, A. Uzmed,
and on March 25 commenced investigating the Greif plants.
On and subsequent to April 8, 1934, code authority investigators reported on
226 investigations in various markets of the industry, including the Greif plants.
Reports of investigations preceding and following April 8, 1934, numbered 370
and included both union and open-shop plants. 2 (b) investigations in each of
the markets mentioned were made without any apparent discrimination, so far as
the code authority records reveal, between unionized and nonunion plants, or as
between members of one or another of the two associations.
Reports of these investigations under the code authority procedure are followed
by an analysis in each instance of the report. In those instances in which the investigation and analysis disclose noncompliance with 2 (b), the concern is billed
by the code authority with the amount found necessary to adjust and pay back
wages due to employees. If the concern is dissatisfied with the computation and
finding, opportunity is afforded for a hearing before the 2 (d) committee before
further act ion is taken to enforce the finding by the code authority.
Analysis of the Greif investigation revealed noncompliance with article 11 (b)
and on April 24, 1934, the code authority billed the member for back wages
amounting to $35,785.91 found due to employees. L. Greif & Bro, Inc., made no
response to the communication and request for adjustment. May 8, code authority again in writing called attention to the bill and requested compliance with the
billing. May 10, the member responded by letter saying it did not understand
the formula by which the computation of underpayment was arrived at. The
code authority replied in writing by furnishing the member with a statement of
the formula and taking the Instance of one employee, analyzed the data to explain
the basis of the analysis, finding, and billing.
With this explanation, photostatic copies of work sheets were sent to the
member with the suggestion that the member appear before the 2 (d) committee
to show in what respect, if any, the code authority's bill or its computation and
findings were inaccurate or inequitable. This invitation was confirmed by
Executive Director Bell, in a telephone communication to a member of L. Greif
& Bro., Inc. and by Mr. Herwitz, controller, who personally visited the firn1 at
its office in Baltimore, Md., according to statements made to me by both Mr.
Bell and Mr. Horwitz.
Mr. Bell and Mr. Herwitz say that officials of the Greif firm demanded assurance
that if it appeared before the 2 (d) committee, no right of the firm would be
waived to challenge the validity of code authority acts, or to challenge the
constitutionality of N. I. R. A. Such assurances were stated by the code authority officials to be unnecessary and not within the powers of the code authority to
give.

Failing to obtain an adjustment by the member of the code authority certified
the noncompliance with article II, section (b) to the compliance council of compliance division, N. It. A., which heard the ease in Washington, D. C., July 5,
1934. The member appeared at this hearing by its officers and by counsel. The
Industrial Recovery Association of Clothing Manufacturers of which L. Greif &
Bro., Inc is a member, also appeared by counsel and filed an application to be
heard. This application was granted and counsel for the Industrial Recovery
Association of Clothing Manufacturers participated in the hearing.
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Following this hearing the case was heard upon request of the member by the
2 (d) committee of the code authority in Washington, with Deputy Administrator Edwards sitting with the committee.
HEARINUM

The questions raised at both hearings by L. Greif & Bro., Inc., and the Industrial Recovery Association were in substance the same.
Both challenged: The constitutionality of N. I. R. A.; the validity of the
Men's Clothing Code; and the legality of the code authority's acts tinder article
11 (h).
I''lie association charged: That the code authority is dominated by the Clothing
Manufacturers Association of the United States of America and the Amalgamated Clothing Workers of America, and that these two organizations actingby
and through the code authority persecuted the members of the Industrial Recovery Association by unfair and discriminatory action under article II (b) to
compel their employees to join the Amalgamated Clothing Workers (application
of Industrial Recovery Association to appear in the matter of L. Greif & Bro.,
I nc.).
Greif charged: That the code authority has attempted to enforce the so-called
interpretation of section 11 (b)," particularly against L. Greif & Bro., Inc., and
others member of the Industrial Recovery Association, and the attempts of such
enforcement by the said code authority, dominated as it is by the said Clothing
Manufacturers Association of the United States of America and the Amalgamated
Clothing Workers of America have been discriminatory, oppressive, persecutory,
unequal, inequitable, varying, and ii'alculable. (Transcript, p. 49, hearing July
5, 1934.)
That the code authority's interpretation of article II (b) is "incalculable and
unworkable" (Id., p. 50).
In defense to tihe charge of the code authority that it had violated in article
11 (b), L. Greif & Bro., Inc., asserted that it had complied with this provision by
introducing a bonus system of paynent to employees receiving more than the
lowest paid "substantial class" aid up to $30 per week; and that it paid code
minimum wage rates.
The transcript of the hearing consists chiefly of charges and arguments of
counsel. Evidence of L. Greif & Bro., lnc, respecting its claim of compliance
with article II (b) may be sufficiently stated by abridging the language of Greif's
counsel when asked to describe this bonus system:
"Mr. GasxN. None of Greit's officials have explained the bonus system. In
(Transcript, p. 59t hearing of July 10, 1934.) "The
a measure it is arbitrary."
system varies with each individual worker. 1 here is no written statement of it.
(Id., p. 104.)
The bonus depends upon the skill and ability of worker."
At this point it must be explained that the code authority made aid published
a written interpretation of article II (b) for the industry as a means or formula
for determining the number of the "lowest paid substantial class" and the
amount of differential to be maintained and paid workers receiving more than
the "lowest paid substantial class" and up to $30 per week. The Interpretation
fixed 20 percent of the total number of employers as the measure or number to
be treated as the "lowest paid substantial class."
0. The words "substantial class" as used in article 11, subdivision (b) are to
include 20 percent of the total number of employees employed in any establishnut.
If, however, there is any individual ease in which 20 percent scuns inequitable
the full facts of such case are to be communicated to the committee provided
for in article 11, subsection (d), for their further consideration.
Then follows the code authority's explanation or formula for making such coinputation. It is this interpretation which the association and Greif assert is
incalculable aiid unworkable. Greif states it received this interpretation January
8, Mr.
1934Weinberg,
(Id., 1). 48).
'
of cousel
for Greif, stated at the haring before the National
Compliance Board that his client changed entirely from a piecework system to an
hourly basis after the adoption of time code (id. p. 88). Concerning the code
authority's interpretation and Gireif's charge that it is incalculable and unworkable, I find that on November 15, 1933, the Industrial Recovery Association, of
which the Greif concern was and is a member, sent out a letter to members
explaining the meaning of article I1 (b) aid the code authority's interpretation in
the following language:
-15
l197W2 15 PT3-
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DEAR MEMBER: It is likely that section 11 (b) and (c)presented and still doe,
some problems in its application particularly to pieceworkers.
On September 28, we sent you all of the interpretations received to that date
(and, incidentally, to date) from the M. C. C. A., and iii paragraph 4 of the said
list of interpretations of it was stated that "substantial classes are to include
20 percent of the total number of employees employed in any establishment."
While tire hand-sewing sections are generally the lowest "substantial classes,"
latter section,
the latter being more correctly the operation section. If, from this
a number of workers are selected beginning with the lowest paid, up to and including a umber equivalent to 20 percent of the total number of employees working
in the entire establishment, and their actual working time earnings prior to July
14, averaged, it will result this amount and the minimum prescribed in the code
will equal the differential to apply on the higher paid classes above the minimum,
up to $30 per week.
Where .pieceworkrates have been increased to maintain earnings tinder tl'o
code hours tnan amount riot less than that earned under the longer hours, such
earnings should be checked carefully to note whether they exceed tire hourly
adjustment. Whatever tie excess in earnings may be (over and above the hourly
adjustment) should be regarded in applying the differential derived from the
substantial classes, If the rise in leceworkers' earnings Is above the hourly
adjistinent and equals the differential in amount, then there is no occasion (in
addition to tire hourly adjustment), for applying the differential to the pieceworkers' earnings above the minimum,
If the increase in pieceworkers' earnings (above tire hourly adjustment) does
ot equal the differential, then whatever thisrise, it should be considered, as
stated above, arid the net difference between the said amount and the differential
applied to the piecework rates in air amount equivalent to the ercentage the
said net differential bears to the average earnings of the pieceworkers who earn
above the minimum.
INDUSTRIAL RECOVERY ASSOCIATION OF CLOTINo MANUFACTURERS

On December 19, 1933, Mr. H. K. Ilerwitz, controller of the Men's Clothing
Code Authority, wrote Mr. Popkin, executive secretary of tire Industrial Recovery
Association, a letter in which lie said:
"I refer to your letter of November 15 which you addressed to your members,
copy of which has been sent to me by one of the manufacturers in the Middle
West.
"This letter referred to tire application of section 11 (b) and (c)of the code.
You are quite right ii your letter of September 20 when you stated that the
substantial classes are to Include 20 percent of the total number of employees
employed in any establishment'.
"I cannot see, by what stretch of imagination the hand-sewing classes would
be excluded as not being 'employees employed in any establishment'. There is
no warrant for you to take such a position and the information that you sent
to your members in that case we would regard as wholly isleadhig.
"The code authority at its meeting on November 28 adopted a simple formula
for the carrying out of the provisions of section 11 (b). You probably have a
copy of this interpretation but in any event I ani sending it along to you for your
IIwould be greatly obliged to you if you will be good enough to broadcast
the official interpretation of section II (b)as adopted by the code authority to
your membership so that there may be no misunderstanding in the matter.
"H. K.H
"Yours very truly,
"MEN's CLOTHING CoDx AUTHORITY."

To thi foregoing letter the executive director of the Industrial Recovery
Association made answer under date of December 29, 1034, as follows:
Mu. Itinwrr7: With regard to your letter of December 19, which
"DEAR
refers to section II ()) of the code, I have taken the time to cheek a representative
m rber of our members for their understanding of the letter which I sent them
of November 15.
tender (late
"Node of the firnis have construed my letter as you apparently have, to the
effect that tine 'hand-sowing classes would be excluded as not being employees
employed in any establishrrent'."
Front this correspondence, it appears that the Industrial Recovery Admirnistration ard tire Men's Clothing Code Authority both understood tine meaning of
article I (b).
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On the subject of the accuracy of the code authority's computation of wages (1ie
Creif's employees, we have the following record:
"The CHAIRMAN It is a matter for your interest if you want to present any
defense,otherwise we are obliged to take, in the absence of any figures from you,
the code authority's figures.
"Mr WEINBea. The code authority's figure is our figure.
"The CHAIRMAN. If you want to present them.
"Mr. W wINBRo. We have got the figures. We do not deny those figures if
they are the figures that they want to use.
"Mr. GEN. We do not deny any figures that the code authority have. The
figures that they got from us." (id. p. 169.)
Later Mr. Weinberg said:
"That is right, assuming that they are correct as the code authority interprets
11 (b) and that interpretation is to be applied, antii applied as shown ofithose
sheets, we admit that we have not paid those amounts." (Id. p. 177.)
Counsel for Greif further stated in defense that his client's employees were untrained and unskilled. Moreover, that skilled labor was nut available in the
towns where its plants are operated. These statements are quite inconsistent,
however, with the record that the Greif concern has operated for 72 years in
one of the principal needle-trade centers of the United States, where skilled
workers are available, many in fact still unemployed. It must be recalled also
that tile Greif plants abandoned the piecework rates, under which skill and
efficiency produce a certain reward, only after the adoption of the code.
The claim of Greif that there is a distinction between its plants and those of
its competitors in other parts of the industry in the degree of skill required of its
employees, is disposed of by the report of Dr. Lindsay Rogers, deputy administrator, it'
his report to General Johnson ol code hearings.
Dr. Rogers said:
"There is no difference between tihe kinds of clothing made by the mallufacturers ill tile two 1ssoCiatio11s.
From testimony at the hearings it would appear
that tie Clothing Manufacturers Association represents between 65 and 75 percent of the inliistry. The testimony, however, failed to dishlse any valid ground
oilwilihll it lnigilt be concluded tllt the Illillority association represented a
subilivisioli of an lldustry within tie ninellig oif the Naional IlIus trial Recovery
Act (sce. 3 (a)).
"Certaill possible grolunds were suiggestedl by aill allalybis; all (If them disap-

peared. There is no( suibdivisionl
Clothing Manufacturers Associatioi

i geogralplical
•

sis.

TIo be sure, the

1111sits' inlii strength in the four great
markets of Chicago, New York, Roclester, and Philldelllhia; but its members
are ill many other imrkets as well. The Industrial Recovery Association has its
inain
strength outside of the markets ileitioned but among its iseumbers are to
be found nanufactllrers in Chicago, New York, Rochester, and Philadelphia."
While there is much repetition, tile quoted parts of the record are allaccurate
and fair statement of tie defense presented by Greif tothe cede authority's charge
of noncompliance with article II (1), except as to the specific charges of discrlnidnttion and persecution made by both the Indstrial tiIeover, Association
and Greif against the code authority. O l)age19 of its sll)licatton to appear
at tilehearing before the Copllance Board, tile association stated:
"The applicant alleges on inorlmation and belief that Elner L. Ward is the head
of the Goodall Co., with mol's clothing factories located at Lorain, Ohio, and at
Knoxville, Tenn., and engaged in the clothing industry as defined by the cede
and applying to its product the labels of tile men's clothing industry. Said
company has not been operating on the schedule of hours required by the code,
bilt has been operating on a schedule of 40 hours a week, with the consent or
sufferance of the code authority, of which said Ward is a member." (P. 19.)
The foregoing statement Is 8ti101a meager statement of facts that its effect is to
misrepresent by concealment.
I find from the records of the code authority and
tile National lhll'nvtly Adliistration that thle Goodall Co. operates lan&ts not
only at Knoxville, 'Tenn., alnd Lorain, Ohio, but alsto at Cincinnsati, Ohio, and In
Sanford, Maille.
Application \was made by Mr. Ward's company to the code authority and to the
Nat onal Recovery Admin'istration for an exemption fronl the code provision of a
36-hour week and for permission to work a 40-hour week in all its plants. The
code authority reconmsended to the Administrator that this applicatioll be denied.
Against thisrecommendation the Administrator granted the exemption aa to the
company's Knoxville (Tenn.) plant o the ground that its products in this plant
were com1)etltivo with products of the cotton garment hidustry wor0',jg umder a
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40-hour week provision. The application respecting the company's other three
plants was not acted upon by the National Recovery Administration.
The association in its application to appear at the hearing also makes the following charge against the code authority:
'For exsaiple, the applicant is informed and believes that an arrangement
has ben e,ffectcd between the Amalgamated Uinion and the manufacturers in
the New York market (tll being members of the Amalgamated Kroup) by which
the employers have computed 5 percent of their labor costs and have applied
that sun to the beneficiaries of article 11 (b) of the code, This was a purely
comtntional and arbitrary discrimination in favor of the Amalgamated group
in New York, and in lieu of or in full satisfaction of the requirements ,,f article
11 (1), and has been so accepted by the code authority." (P. 20).
Records of the code authority disclose that where 5 pierce t as insufficient to
provide to all the workers who are beneficiaries under 2 (1), the amount necessary
to maintain ,ruch existing differences was ascertained by the code authority upon
its investigation and the firm was directed to make the additional underayments.
Reference is also made at these hearings to an alleged discrimination in the socalled "Bloch Plant cas " in Cleveland. Code authority records show that a 11
(b) investigation of this plant wvas reported by the investigator January 19 1934,
who found the wage payments short of the requirements of article II (h). (fliccrs
]on April 30,
of the plant appeared before officers of the code authority informally
1934, and protested the bill rendered, claiming they should have'an allowance
for lost time. They wxere billed for the amount of unpaid wages without deduction.
The plant o flicials have formally appealed to and twice have appeared before the
2 (d) committee, the last time on July 9, 1934. At the conclusion of this hearing
the 2 (d) committee required further data and proof in support of the plaint officials' claim. The last data sent in by plant officials was received by the code
authority on August 4, 1934. The deficiency for which the plant ws billed was
$37 654 04, and the appeal is still pending.
Whether the code authority's procedure has been partial or impartial in the
investigation of complaints against Industry members may possibly he best
answered by a brief review of the conditions and responsibilities confronting it,
as revealed by its files and records.
By March 1934 it had 1,909 manufacturing plants and shops, employing 126,310
employees reporting to it. By July 31, 1934, it had received 539 complaints
against industry members of code wage violations. On April 8, 1934, it had
completed and had reports on article II (b) investigations of pay rolls it) 144
plants in Chicago, Milwaukee, Cleveland, Cincinnati, Bostuii, Rochester, New
York City, and Philadelphia, all previous to the report of investigations of the
Greif plants. By July 31, 1934, the code authority had reports on 370 plant investigations. These investigations proceeded by areas or markets, of both union
and nonunion plants. Parenthetically, it should be explained that in some
instances several complaints were made against one plant. The investigation
included the entire pay-roll records of employees in the plants investigated.
It so happened that the first report, on January 3, 1934, was on a plant in
Milwaukee under union contract with the Amalgamated Clothing Workers.
The deficiency it) wages found due was paid. It is also interesting to note in
passing that o July 19, 1934, the 2 (d) committee heard two appeals from bills
for deficiencies in wage payments. One was that of a nonuntio plant in St.
Louis, a member of thmeIndustrial Recovery Association and the other a Philadelphia plant under union contract with the Amalgemated Clothing Workers.
When one or more investigators entered an area or market the code authority
records show in every instance the investigation of both union anui nonunion
plants where there were both classes,
But one conclusion can be drawn from the records, files, data, information, and
hearing transcripts examined. There was no discrimination against the Greif
concern. There was no persecution of Greif or other members of the Industrial
Recovery Association. Union and nonunion plants are investigated without
discrimination. They were all billed for wage deficiencies found due to employces on the same basis of interpretation of article 11 (b) and upon the same
basis of computing pay-roll data.
After the approval of the code the Greif concern entirely abandoned the piecework system of pay for the hourly system, thus penalizing the skill and efficiency
of the higher paid classes of employees. A bonus system was applied in lieu of
the minima and differentials fixed by code article 11 (b). These chanis were
made in the wage systems without submitting them to the code authority or to
the Administrator. The change operated to defeat the minima and differentials
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established by article II (b). The code authority found tile deficiency due
employees during tile period November 20, 1933, to February 17, 1934, to be
$35,785.91.
The Compliance Board found that the Greif concern had violated article
II (b) and directed the code authority to withhold labels until Greif should
comply with the code authority demands and code provisions.
No other action upon the record of evidence was possible. Greif offered no
evidence worthy of being called a defense, nor of intention to comply with the
code.
CODE AUTiIORITY ADMINISTRATION

This investigation would be incomplete if it did not include the charges by the
Industrial Recovery Association and Greif that the code authority is unfairly
dominated by the (CIothing Manufacturers Association of the Lnited States aiid
the Amalgaiated Clothing Workers. These chargess go back to the original
N. R, A. code hearings in August 1933, and the proposal and approval of the
code for the men's clothing industry.
If it was the intentions of Greif and the association to defeat the purposes of
the law, then the noncompliance with article II (h)) is explained. Whether such
was the intention of CGreif and the association becomes for such purpose at least,
a material inquiry. It the inquiry reveals in the facts and circumstances siurrounding the acts of Greif and the association, whether acting jointly or separately, on intent to defeat the law and tile provisions of the code, then such facts,
acts, aid circumstances are both inaterial and competent in determining the
weight and credibility of all evidence and testimony offered l~y Greif in defense
of the code authority charge of noncompliance.
Two proposed codes were presented to the Administrator, one by tie Clothing
Manufacturers Association. of the United States. This code included without
change those parts of N. I. It. A. oi conditions of em pho vnment required by the
act. The Industrial Recovery Association of Clothing 'lanifacturers, representing a minority in the industry, including Greif, presented the other, which conitaincd a provision which would have nullified, if adopted, section 7-A. On this
subject, Deputy Administrator Rogers reported to General Johnson as follows:
"A fundamental difference in the points of view of the two associations appeared
in respect of section VII (a). The code submitted by the Clothing Manufacturers
Association did no inore thai quote the mandatory provisions of the National
Industrial Recovery Act, (hn the other hand, the Industrial Recovery Association proposed the addition to section VII (a) of the following language: 'Eimphyces nut members of a labor union shall be ficc front interference, restraint, or
coercion by any lahor union, its ienihers or agents.
loers an d cmili Iyees
may bargain individually or collectively as may he ni tmally satisfactory to
them.' The fact that this code sought in effect to interpret anoi possibly amntd
all act of Congress discloses the principal reason why to\o codes were presendec
bi, the two associatios in the men's clothing industry. O nc association--the
(lothiig Slamfacturers \Ass+ciation-i composed largl. of union maniofactiitrrs."
The deputy administrator further reported:
"Under its bylaws, ioreiover, the Industrial Recovery Association refused
adni sin to manufacturers who had collective agreenients with the Amialgamated Clothing Workers of America."
From the foregoing report it appears that members of the industry who were
operating iider collective agreements authorized by section VII (a) were debarred
from membership. Whether this standing alone would Ibe sufficient proof of an
intent to defeat the law at a later date might be questioned, if it were not followed
by subsequent acts designed to put such intention into effect. When, however,
we find one of the association's members after the adoption of the code, ignoring
the wage provisions of the code as finally aoopted, and substituting wage provisions of its own making, without sublnitting them to the code authority or the
Administration for approval, such intent to defeat the law is quite conclusive.
Such proof itoes iot consist of isolated or intermittent acts of noncompliance
but consists ill a consistent course of noncompliance in lie failure to pay code
wage rates during any of the period investigated. The relationship betweeii the
original intent as manifested and the subsequent acts (if code violation is oie of
unbroken contiiuitv.
It becomes equally material to know what is the actual effect of such ioncompliance when contrasted with the compliance of Greif's competitors. To
show such effect I requested the code authority to take from its records of analyses
of pay rolls, representative manufacturing plants in widely separated markets and
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show in percentages the wage earnings of groups under code compliance conditions and the actual earnings of employees under noncompliance conditions in
the Greif plants. These representative plants include three union and four nonunion plants:
A Cleveland plant for the week ending March 10, 1934, with 1,389 employees
had 56.5 percent who were earning more than 50 cents per hour; 89 percent who
were earning more than 75 cents per hour and less than 1 percent earning only the
code minimum of 40 cents per hour. It will be noted that 95.5 percent earn
mord than 50 cents per hour.
The Greif plants during the same period had no single employee earning 75
cents and over per hour; only 7 percent earning 50 cents per hour and over, and
only 14 percent earning 45 cents and less than 50 cents per hour, but Greif had
79 percent of 1,215 employees earning less than 45 cents per hour; 20 percent
earning only the minimum and 1 percent below the minimum.
A Chicago plant with 1,312 employees had 88 percent earning over 50 cents
per hour and 55 percent earning over 75 cents per hour. This house had hut 1
percent earning only the minimum of 40 cents per hour.
In Boston a plant with 697 employees had 71 percent earning over 50 cents
per hour; 39 percent earning more Ihan 75 cents and only 2 percent earning only
the minimum of 40 cents.
A plant in Rochester, 852 employees had 70 percent earning over 50 cents per
hour; 25 percent earning more than 75 cents per hour; and only 62 percent
earning the minimum of 40 cents.
We come now to a St. Louis plant, a member of the National Industrial Recovery Association, having only 37 percent earning more than 50 cents per hour;
only 5 percent earning 75 cents per hour or over; and 26.4 percent earning only
the minimum.
Coming to a Baltimore member of the Industrial Recovery Association, we
find 54 percent earning only the minimum of 40 cents per hour; only 16 percent
earning 50 cents per hour and over; and only one-haf of 1 percent earning 75
cents and over. (Cutters and off pressers were excluded from the tabulations
intended to be covered by these computations.)
It is entirely proper in concluding this review of facts, to note that the Industrial
Recovery Association made application to appear at the hearings in the character
of "amicus curiae and other relief."
And the fact must also be noted that all
Its acts and arguments were, so the record shows, as a friend of and in behalf
of its member, L. Greif & Bro., Inc. Nor is it inappr( -iate to suggest, what is
manifest in the record, that its name is designed to conceal rather than to reveal
its purpose to the public, which has had no opportunity to read the record.
FINDINGS

1. Article II (b) of the code is both understandable and practicable. The
code authority's Interpretation is understood by the industry, by the Industrial
Recovery Association and by L, Greif & Bro., Inc. It is accepted by the industry.
The interpretation adopts 20 percent as the nearest percentage figure of the
total number of employees in a plant who are found in the "lowest-paid substantial class". If analysis of pay-roll data shows a different percentage, that
fact is open to proof upon appeal to the 2 (d) committee of the code authority.
2. The Greif management did not inform the code authority or the Administrator that it did not understand article 11 (b) or the code authority's interpretation.
3. The officials of the Greif firm abandoned the piecework rates and substituted
l'ucrly rates and a bonus system without notice to or approval by the code authoritv or the Administrator for the purpose of evading and defeating the wage provisions of the code.
4. The effect of its action deprived its employees of the wage rates and earnings
(lute to them under the code.
5. The investigation of the pay rolls of the Greif plants by the code authority
was made in the due and regular course of its procedure, upon a va t number of
wage complaints which could not all be investigated simultaneously, and only after
it had investigated a large number of other plants in other sections'of the industry.
6. In the course of its investigations both union and nonunion plants were investigated and billed for wage deficiencies without discrimination or favoritism.
7. The noncompliance of the Greif plants with the wage provisions of the code
gives that firm a grossly unfair competitive advantage in low labor costs over its
competitors.
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8. The influence of the Clothing Manufacturers Association and the Amalgamated Clothing Workers in the administration of the code authority is economically and socially constructive and stabilizing, and designed to effectuate the purposes and provisions of the code.
9. The specific charges of discrimination and favoritism made by the Industrial
Recovery Association against the code authority, the Clothing Manufacturers
Association, and the Amalgamated Clothing Workers, were untrue in each instance and no proof was offered at the hearings to support them.
10. The charges, acts, influence, and policy of the Industrial Recovery Association and of L. Greif & Bros., Inc,, are obstructive and destructive. If successful, they would tend to defeat the objects of the law and the administration of
the code by breaking down code wage and working standards and establishing
unfair competition in the men's clothing industry. Their attack upon the validity
of the code and the constituitionality of the National Industrial Recovery Act,
tested by the evidence taken at the hearings, appears to be but a mask to cover
violations of code-wage provisions and fair competition.
N. R. A. labels should ire withheld, as ordered by the Compliance Board, until
cormiliance is enforced,
In the procedure of the code authority I found but one thing to criticize. It
is in the notice which, in the course of an investigation, it "directs" persons to
appear before the investigator. This in nir way affects the facts I have investigated and reviewed. The code authority nevertheless does not possess authority
to direct l)ersons to appear before it, or to testify, or !rroduice evidence otherwise
than as provided in the core. 'T'lre practice should re discontinued.
M. D. VINCENT,
Assistant Deputy Administrator Apparel Section
(Scope of data furnished Industrial Recovery Association.)
Mr. Curlee raises the following objections with respect to this data:
I. That it is not representative as to(a) Number of employees. (See pp. 1029 and 1051.)
(b) Period covered. (See pp. 1030 and 1051.)
(a) Number of workers covered. (See statement "Material from the U. S.
Bureau of Labor Statistics", stating that the tabulation included all establishments
in the industry; also table I.): In addition, a tabulation was made of 1,471
establishments, employing 99,000 workers. (See table 2.) This tabulation
included all establishments sending in summary sheets, including all the larger
units, 650 smaller manufacturers, and over 750 contractors. The average for
the 99,000 workers was 66.2 cents per hour and the average for all workers in the
industry was 66.1 cents per hour.
I There was no principle of selection used other than the availability of records.
The real test of the true representative character of the material submitted is
that a comparison of the grand average wage per hour for the 99,000 workers and
the grand average wage per iour for all the workers in the industry shows a difference of only I cent per hour (66.2 cents versus 66.1 cents per hour).
(b) Period covered: As to the representative character of the period covered,
there was also no principle of selection used other than the availability of data.
Summary sheets for average wages, man-hours, etc., were not available for the
period before July 1, 1934. Further commentary on the period selected may be
found in the fact that the record of suits cut as shown on table 35 indicates that
substantially the same proportion was cut in the various markets prior to July
as subsequent to July,
1i. Mr. Curlee co nirlaiis that he was not given data o the relative production
in the four principal markets and the rest of the country. (See p. 1035.)
Tables 34 and 35 show this information very clearly.
III. Mr. Curlce complains that lie was noi given data on the average wages
paid per hrmr in the various markets of the industry.
TI is information was supplied to Mr. Curlhe by the Bureau of Labor Statistics
on or about January 17, 1934, ard shows classification of man-hours, number of
establishments, number of employees and total pay rolls, classified as follows:
By each individual city over 100,000 populatiorl.
By cities with a population of from 50,000 to 100,000.
By cities with a population of from 25,000, to 50,000.
By cities with a population of from 10,000 to 25,000
By cities with a population of from 5,000 to 10,600.
By cities with a population of from 2,500 to 5,000.
By cities with a population of less than 2,500.
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All cities with t population of 100,000 or over were indeutified individually by
name. (See table 1.)
IV. Mr. Curlee complains that he was not given data-(a) Oil the relative continuity of jirrdirlietion in the hinterland anl in the great
markets. (See p. 1052.)
(b) Ol the comparative annual earnings in the hinterland and ii tile great
markets.
(a) This material was surpirlied in tables nos. 30 and 31. (1) These tables are
based on the experience of the 5 months July to Novenrher. (2) This period
i icmt'd
I
both slack aid rosy season, (3) Production in the 5 iniiths taken
would for the various rnark'rts show the same proportions in the fall season of 1934
as in the spring season of 1934. (4) The same relationship is true Ioth in the
large anl(] in the small estabhishmerts.
it is quite obvious in looking at the figures that i 5 noiths a worker who
received 70 cents arid over per hour and who was supplied an average of 25.24
hours work per week in the fall season would earn at this ankial rate $1,054;
whereas a worker who received between 40 cots arid 49 corts per hour ard who
was supplied with 23.87 hrurs per week during the fall season would have cried
or that basis for the year $581.
Since it is true that the distrihiutio of voruric in tire industry as between tire
markets was substantially the same in the spring season as in the 5 iuioths'
period covered in these tables, the anual earrings vould heat the rates indicated.
Mr. Curler has laid such great stress throughout the various days of testinriry
ard in his various briefs before tire Administratio ard in public utterances ill tile
press, upon the claim that tire irembers of his association give greater continuity of employmnert ard therefore have higher average annual earnings than
the members of the industry in the larger markets, that it is thought desirable
at this point to focus sharply the attnitior of this corrimittee upon tle outstanding
indications of these tables.
The low wage areas do not give greater total hours of work per year per worker
regardless of the distribution of those hours, and 'the average annual earnings
are lowest ir these areas. Irr other words, arnnul.i earnings vary directly as
hourly earnings and in almost exact proportion. (See table 30--31.)
V. Irrcidentally, Mr. Curler (see p. 1058) quotes from Dr. Lindsay Rogers'
report at the tinre of the approval of the code: "'The inr's clothing industry
* * * employing 150,000 workers * * *.'
tMr.lierwitz testified at the
February I hearing that there are row 125,000 workers attached to the clothing
industry. If both of those figures are correct, it meais a decrease of 25,000 in
the iuniher of workers since the code was approved."
The figure, 150,000, quoted by Dr. Lindsay Rogers its the riuitrer of employees in tire clothing industry did rot refer to the industry as of 1933, but to
those who were ernployed in the irnirustry in 1929. The actual nuiirer of those
employed ill the industry iroriediately precede was rtiaproxinrately 110,000. In
other words, there hs been an increase ii ersrploymeit it) this irlnistry and not
a decrease.
INDUSTRIAL RECOVERY ASSOCIATION FIRMS HAVE LOW AVERAGE WAGES
Table 15, "Average hourly rates paid to nranufactnrring employees", 50 largest
establisinrnents, shows:
(1) The 10 firns paying tie lowest average hourly wages ranging from .12.4
cents per hour to 49.7 cents per hour, or approximately 45 cents per hour, are
all members of tire Induistrial Recovery Association.
(2) From the same table, the 10 firms paying the highest average hourly
earnings, ranging from 74,3 cents irer hour to 8t.5 cents per hour, with an aver'age of 79 cents per hour, are all members of the U. S. A. Association with One
exception, which excepted firrm is an indeperdenrt, nonunion firn ard a nieiher
of neither association.
STATISTICS SUPPLIED TO TIlE INDUSTRIAL REeovERY AssocIATION BY THE RESEARCH AND PLANNING DIVISION OF N. R. A., THE BUREAU OF CENSUS, AND
THE BUREAU OF LABOR STATISTIcs, FROM THE RECORDS OF THE MEN'S
CLOTHING CODE AUTHORITY

This material was supplied in installments, as compiled, beginning January 17,
1935, and continuing through January 29, 1935. All tins material was finally
summarized in a bound report, which report was dated January 29, 1935, and
which was presented to the committee on Monday.
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Frequency table showing distribution of 1,471 establishments (employing
99, 107 workers).
Ilou.ly earnings by average for establishment, classified in 5 cent intervals,
beginning at 40 cents per hour up to 75 cents and above, for both manufacturers
and contractors, separately and combined.
Frequency table showing distribution by market areas according to average
hourly wage, paitd to all employees.
Hourly earnings by average for market area, classified in 5-cent intervals,
beginning at 40 cents per hour up to 75 cents and above, for hoth manufacturers
and contractors, separately and combined.
Percentage of garments cut, suits wholly or partly of wool, 44-week period
beginning January 1, 1934, to week ending November 3, 1934, inclusive.
(For nine principal markets and for elsewhere, also showing total suits wholly
or partly of wool cut.)
The next five tables classify hourly wages paid to manufacturing employees
exclusivee of cutters and off-pressers) by 5-cent intervals, beginning at 40 cents,
up to 75 cents, ant above. They also show tite nuinber of workers in each
establishment listed who receive exactly the 40-cent minimum. Ttese tables
classify hourly earnings for individual workers and by establishments which
cimploy approximtc ly 57,000 workers.
Frequency tale showing percentage of manufacturing employees in coat and
vest shops, exclusive of off-pressers aic cutters, receiving classified rates of pay,
50 largest manufacturers.
Frequency table showing percentage of manufacturing employees in coat and
vest shops, exclusive of off -pressers and cutters, receiving classified rates of pay,
manufacturers employing from 70 to 165 workers.
Frequency table showing perc.tage of manufacturing eml)loyees in coat and
vest shops, exclusive of off-pressers and cutters, receiving classified rates of pay,
50 largest contractors.
Frequency table showing percentage of manufacturing employees in pants shops
only, exclusive of off-pressers and cutters, receiving classified rates of pay, manufacturers employing from 70 to 165 workers.
The number of men's and boys' garments cut is, for all practical purposes, indicative of the number of labels sold to manufacturers located in these nine
Srineipal markets. This data was readily available, arid, in the opinion of the
esearch and Planining Division, is an adequate index of the label sales in these
niae principal markets. Together with the tabulation of the label sales outside
of the nine principal markets they give a complete index of label sales by localities.
Stmrniary of mncii's and boys clothing cut by 4-week periods; designated as
table I.
Summary of me's and )oys' clothing cut by pritteipal markets; designated
as table II.
Label sales (except nine principal markets included in production report) 1934.
Number anttd percent of ciiplyees classified by manufacturing employees and
the percentage of noitinanufacturing employees This information was tabulated
not only for large manufacturers, but also for small manufacturers.
Number and percent of nianufacturing employees (exeluditig otf-pressers and
cutters) classitied by coats, vests, pants, and cutting shops, 50 largest establisliients.
Ij This table show the pcrctentage of workers employed in the coat shops, in the
pants shops, il the vest shops, and in the cutting rooms. The table shows that
approximately 65 percentt of the workers are in the coat shops, S percent in the
vest shops, 16.5 percent in the pants shops, and 9.7 percent in the cutting shops.
Estimated percent of manufacturing employees classified by type of operation
aiid by ininimnu applicable, management amendment proposal.
This table shows the percentage Of workers in the coat and vest shops to which
the 40-ccitt miiniumn would be applicable; the 50-cent minimum and the 65-cent
minimium would be applicable if the anieidient proposal by the management
members of the code authority were adopted.
Number of contracting firms in New York City and Brooklyn, N. Y.
Number of contracting firms investigated and reported upon.
MATERIAL FROM THE UNITED STATES BUREAU

These tabulations show the total
lishmnents, number of employees,
reporting for the week nearest the
to November 15, The material

OF LABOR STATISTICS

man-hours worked per week, number of estabtotal pay roll, for identical establishments
15th of each month, beginning with July 15,
was classified by each individual city over
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100,000, for cities with a population of from 50,000 to 100,000, 25,000 to 50,000,
10,000 to 25,000, 5,000 to 10,000, 2,500 to 5,000, and less than 2,500.
These tabulations cover all pay-roll reports sent to the United States Bureau
of Labor Statistics for tabulation, and cover practically all establishlments in the
industry, all establishn;erits rqporting.
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MANII 8, 193.5.
To: Mr. [,oll Hendermon, Director Research and Planning Division.
From: 11. F. Taggart.
Subject: The Greif case.
This is a rfsumn6 of the activities of the Research and Planning Division, with
the technical assistance of their Deputy Administrator Greenberg, in tie Greif
case.
About August 1, 1034, Gnif had bceen found in violation of section TI (h) of
the Men's Clothing Code by the code authority, and the Conlsliance Division
had upheld the findings, Greif hail also goire iito the Federal court in Baitimore
and obtained a temporary injunction, seeking thereby to retain the "ble eagle"
and their stock of labels. hearing on a permanent injrmnctir.r was pending. In
order to avoid further litigation, lhe suggestion was nlarie by yolrself to see (i)
whether the code authority's application of 1I (b) had been properly made Ald
(2) whether trere were any circumstances which should modify the application.
Greif claimed (1) that tire interpretation and a pplication of II (b) %\erehoth
discriminatory and illogical and (2) that their operating costs and conditions
were such that the application proposed was unfair.
The commission was mrdertaken as a purely fact-finding job. The Greif
records were made available, and we deternrined their costs with what seerned to
be substantial exactness. We obtained competitive garments and figures indicating their costs also. Orur findings were (1) that Greif hall not complied with
section II (b); and (2) that their costs, while substantially higher than they were
precede, were nevertheless decidedly lower than those of their nearest corapetitors. They should, therefore, be expected to make a real effort to comply with
section II (b), a thing which they had not previously done at all.
These findings were made sonic((me in the latter part of August. When they
were reported to Greif and the attorneys for both sides, Greif seemed willing
to accept their and to take some action to comply. They were unwilling, however, trt accede to the award and the proceire of the eode authority. TIe
code aiithority, in trin, would be willing to accept stoie cnrpronise if the principle of section I (b) were trlield
Naturlly we were asked to suggest the
remedy. Thus you were iut in the positions of mediator or arbitrator, and tire
second phase of our connection with tire Case began.
Our proposal consisted of three parts: (1) That Ircif ahandon its tinrework
and bous system of pay and adopt a piecework systin, (2) that the piecework
costs of Greif's basic garments be set at a figure which would he more nearly in
line with their competitors, and (3) that pay restoration to emrployees be on the
basis of a reconupitation of their wages on the new piece rates rather than by
the scheme proposed by the code authority. These stggestions were accepted
in principle, but the manner of setting the piece rates, the level of basic costs, and
the degree of pay restoration had to be settled by negotiation.
Agreements on the points were arrived at as follows: (1) Piece rates were to be
established
joint the
efforts
Greif(2)antbasic
ourselves,
we making
the original pro-7
to be approximately
costs were
finalof say;
having
posals and by
(3) pay
post-cde costs as determined by our findings;
than tothe
percent higher was
date back to approximately June 9, 1934.
reputation
made our
rye agreement
a week
In about
final
15 that
These matters were settled on August 31, 1934. October
first proposals of piece rates but it was not until included
in the code autorit's
was reached as to the rates for the eight plati
rates
the have
later. As
even
set all
would
Rates for the other two plants were
employees
original bill.
which
were set computations were made of the earnings
as of that date. These
ne 9 if the piece rates had been it effect llis.
made since
earnings
the
From
and
computeions were audited by Messrs. Chavir
actually paid in eac case.
which would have been made were deducted the 'wages
Any excess of the computed wage over the actual wage was to be paid to the
employee in question. The total amount of such payments was $24,699.41.
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The payment of the individual amounts was audited by Mr. Ollis, this part of the
work being completed on December 13, 1934. His report indicates that he
examined receipts from all but three of the employees entitled to share in the
distribution. Of these 3, 1 had died and 2 could not be located.
Full records of the case are in possession of the cost-accounting unit or are in
your files. The code authority has been furnished with the piece rates and the
namcs of the operations. Greif gave os complete specifications for each operiationi as well, but these specifications were not, by agreenient with Greif, transmitted to the code authority.
Neither fins the code authority been furnished any cost information, except
the basic costs decided upon in the agreement of August 31, 1934, and the same
basic costs as worked out in piece rates. Neither names of recipients nor amounts
of pity adjustments have been disclosed to the code authority.
We are informed by Greif's representatives that the new piece-rate system is
working satisfactorily at the present time, with minor exceptions. Apparently
a very few of the hundreds of individual rates set are not quite what we hoped
for, but the company has made no application to change them. The Compliance
Division received one complaint from a Greif employee who evidently did not
understand why some employees received a substantial pay adjustment while
others got nothing. This employee also complained that the company was
driving those who were unable to earn the minimum under the piece rates.
This is probable. However, from all information in our posession, we have no
reason to believe that the settlement has not worked out substantially as expected.

11.F.

TAGGAIRT.

OmRoANIZATION, CHARACTER, AND METHOD OF SELECTION OF CODE AUTHORITY

(Discussion of constitution of code authority.

,ee p. 1062 of the record)

Senator Clark, on page 1065, asks the following question: "Was there aliy suggestion ever made to your association to pick omit five nen to go on the code anthoritv?"
Mr. Clurlec, "No, sir."
At this point I wish to file for the record a letter dated August 18j 1933, on the
letterhead of the U. S. A. Association, sent by Mr. Mark W. Cresap, president of
the association, to all the members of the Industrial Recovery Association, at that
time Il l firms. This letter was a request to members of the Industrial Recovery
Association to nominate men to represent them on I lie code authority.
Mr. Cresap was amazed to receive the few responses that were made, The
following responded and made the following nominations:
Tie Block Co., Cleveland, nominated Paul Feiss of Cleveland.
Kling Bros., Chicago, nomninated Briedy & Rogovsky, of St. Louis, Davis of
Cincinnati, and Leopold Kling, of Chitcago.
Kormman, Nashville, nominated 11. A. Sewell, of Brcier, G a., and II, h.
Moore, of the Hardwick Woolen Mihl1, Cleveland, Tenn.
Keller, lteciama & Thompson, Rochester, nominated Hart, Schaffner & Marx,
B. Kuppenheimner, L. Greif & Bro., Inc., Fashion Park, Michael Stern, CohenGoldmnan, Curlee Clothing Co.
Marx & Haas-Korrect Co., St. Louis, nominated S. 11. Curlee of St. Louis.
Michael Stern, Rochester, nominated Keller, Ihuman & Thompson Co., and
themselves.
Epstein Pants Co, St. Louis nominated S. 11. Curlee of St. Louis.
11. B. Rosenthal-Ettlinger dN., Poughkeepsie, N. Y., nominated Paul Feiss,
of Cleveland.
Epstein, Frank & Lochner, of Buffalo, nominated Messrs. Hirsch, IHeller and
M. Wile & Co., of Buffalo,
Mr. Cresap then did the next best thing. le invited the persons who were
most representative of that association in the judgment of the membership of
that association, namely, those whom this membership had chosen to be their
officers. Ai examination of the letterhead of the Industrial Recovery Association
discloses that these officers were as follows:
S. H. Curlee, president; Leonard L. Greif Sol 1euman, J. L. Myers, of Michael
Stern, vice presidents; T. M. Ramseur, of Schoeneman, secretary; Eugene Sacnger, treasurer,
From these officers Mr. Cresap, president of the U. S. A. Association, Mr.
George L. Bell, the then executive director of the U. S. A. Association, Mr.
Victor Reisenfeld, vice president of the U. S. A. Association, and Mr. Lewmain,
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of Riehman Bros., personally called upon and extended invitations to join the
code authority to the following:
S. 1I. Curle; L. L. Greif; Sol Heuman; Mr. Schoeneman; George Itenry, of
Scinsheimer.
The reason for selecting Mr. Henry and eliminating Michael Stern was the fact
that lezman and Michael Stern were hoth in Rochester, and the important area
of Cincinnati would thereby not be represented. The invitation being accepted
by Mr. Heuman, lie invited Mr. Henry. Messrs. Heuman and Henry accepted
thflinvitation, joined the code authority, and are members of the code authority
to date. The other three loen, Messrs. Curlee, Greif, and Schoeneman, refused
the invitation.
Oii page 1066 of the record, Mr. Curlee stated that Elmer Ward is a resident
of New York City. Mr. Elner Ward is the president of the Goodall Co., with
plants now operating in Sanford, Maine; Knoxville, Tenn., Lorain and Cincinnati, Ohio. At the time Mr. Ward was appointed member of thie code authority,
thile Co,lall Co. operated in Knoxville, Tenn., and Sanford, Maine but at n) time
did the Goodall Co. operate manufacturing plants in New York dity.
On September 8, 1933, at the request of Mr. Martin E. Popkin, who is executive
director of the Industrial Recovery Association, the chairman of the code authority invited Mr. Popkin to attend code authority meetings. Mr. Popkin never
responded to the invitation and never attended any code authority meetings.
On May 26, 1933, a letter was mailed to every known clothing manufacturer
in the country. I submit for the record a photostatic copy if this letter, which
was printed in the Daily News Record on May 26, in addition to having been
mailed to individual members of the industry. You will observe that the 33
members of the industry who appeared at the meeting on May 21, 1933, in
Washington, to found the U. S A. Association did not appear in their individual
capacities, but as representatives of trade associations, contractors' associations,
and markets, and that, taken together, these 33 people represented an overwhelming majority of the members of the men's clothing industry.
[Letter to Senator NysJ
MARCH 19, 1935.
NYE,
P.
Hon. GERALD
United States Senate, Washington, D. C.
DEAR SMNATOR NYE: During the conference between yourself and Mr. Harriman and Dr. Peck and myself yesterday, you requested a brief statement of any
benefits which the men's clothing industry has derived from that industry's
code and the administration of it.
The results of code administration can be best pictured by a brief survey of the
industry's situation immediately previous to the approval of the code.
By the first half of 1933 employment and production had reached a low ebb.
Wages were low. In some sections of the industry, weekly wages were as low as
$4, $5, and $6, although in the unionized areas earnings were substantially higher.
The average weekly earnings in the men's clothing industries in June 1933 was
$12.72.
In addition to the diminishing employment, low wages and production trends,
the industry had suffered for a long period from home work, as all needle industries had. This industry had a large group of home workers. This home work
was characterized by the lowest wage standards and by indescribably debased
working and living conditions.
In common with other industries, the men's clothing industry suffered from a
demoralized market. Many members of the industry were operating at a loss
and the industry mortality was high.
Upon approval of the code, home work was abolished and workers who had
previously been engaged in home work began to find employment in shops and
factories at greatly increased wage rates and total earnings. The code minimum
wage rate of 40 cents per hour, and $14.40 per week, was much higher than
average earnings in 1933 and substantially increased the earnings of all workers.
The adverse trends above mentioned have been reversed. The standard work
week of 36 hours has resulted in a spread of employment. (Previously, the workweek in unionized areas was 44 hours, and in many of thi nonunion shops the
work week was much longer.) Employment has increased from a peak of 109,000
workers in March 1933 to 140,000 in March 1934. The average earnings of
workers in this industry during the last half of 1934 was 66.8 cents per hour.
With the general increase in demand for consumers' goods, a substantial improvement in men's clothings markets has occurred. During the present season
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production has again become a problem, and the National Recovery Administration, on March 12, 1935, upon the application of the code authority, granted an
additional 4 hours per week working time for a period of 5 weeks to meet the
market demand for production. The surplus of skilled labor has been absorbed
in inwiy market areas.
Incidentally it is interesting to note that industrial mortality has rapidly do('lined. The mortality of 211 firms in 1934 contrasts with 298 firms in 1933.
Seventy-five percent of the mortality during the 18 months of code administration
oeurred in New York and Baltimore suffered a mortality of only 10 concerns
during the same 18 months' period. Price increases have been moderate and
current season prices show a slight downward tendency. Better business is reflected in a notable increase in confidence among industry members.
It is accurate to say that the code administration period has witnessed a substantial degree of stabilization in regularity of employment, increased wage rates,
and earnings and in production. Much of this is attributable to the uniform
hours and standardized minimum classified wage rates prevailing under the code.
These factors and the elimination of home work and sweatshop conditions are
obviously responsible for the stabilizing trends I have very briefly pictured.
Naturally this has not been accomplished without encountering serious adninnistrative problems. Code authorities were entirely without experience in the
functions of code administration. The National Recovery Administration itself
was likewise without such experience. This industry, however, has fortunately
had a high degree of cooperation between management and labor and between
the code authority, industry members, and the Nasional Recovery Administration. Mistakes have occurred. They have been remedied as rapidly as time
and experience pointed them out. On the whole I feel justified in saying that the
code authority and a large majority of the industry have approached theirjin.
dustry problems and responsibilities with vision and practical good sense.
With best wishes,
Yours very truly,
M. D. VINCENT, Deputy Administrator.
OPERATING

AGREEMENT

The Clothing Manufacturers Association of the United States of America, an
association organized not for pecuniary profit, hereinafter called the "association", and the undersigned clothing manufacturer hereinafter called the "smember" agree, and the members agree with one another.
Whereas a national emergency exists productive of widespread unemployment
and disorganization and demoralization of industry, affecting the public welfare
and undermining the standards of living of the American people and causing wide.
spread and burdensome losses to manufacturers of clothing not only because of
the depression but also because of sweatshop and unfair competition; and
Whereas the lowering of wages in the clothing industry as weU as in other
industries, and the unemployment of millions have greatly reduced the consuming power of the public, and it 'has become manifest that unless some measure of
control is- exercised, not only will the economic condition of industry and labor
siffer, but incalculable harm may be caused to social conditions; and
Whereas the President has requested the Congress to provide tine machinery
necessary to obtain wide reemployment, to shorten the working week, to pay a
decent wage for the shorter week and to prevent unfair competition and other
disastrous effects; and
Whereas there is now a bill pending before the Congress known as the "National Industrial Recovery bill" designed to promote the organization of industry
for the purpose of cooperative action ansong trade groups to induce and maintain
united action of labor and management under adequate governmental sanctions
and supervision, to eliminate unfair competitive practices, to reduce and relieve
unemployment and to rehabilitate industry.
Now, therefore, it is agreed:
I. That the members have formed this association for the express purposes of
rehabilitating, stabilizing, and improving conditions in the men's, boys', and
children's clothing industry, in the interest of every clothing manufacturer in the
' industry, their employees and the public through this and similar undertakings
by other clothing manufacturers, to the end that united action of management and
labor be fostered and maintained under adequate Government sanction and
supervision and reduce and relieve unemployment in the clothing industry and
Improve standards of labor.
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II. The association shall take such steps as it may consider advisable to
analyze the problems of the industry generally and enter into binding agreements with employees or workers and others pertaining or relating to(a) Appropriate agreements with labor establishing maximum wage schedules
which shall prevail throughout the clothing industry.
(b) Appropriate agreements with labor establishing minimum wage schedules
which shall prevail throughout the clothing industry.
(c) Legislation, Federal, State, and local.
and
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IT. Any person, firm or corporation engaged in the clothing industry is eligible
to becorn a member of the association provided he agrees to subscribe to the
practices ann policies adopted and which shall from time to time ) adopted by
tie association and the provisions contained in this agreement, insofar as they are
applicable to the membIer.
IV. Tue association, in thm absolute discretion of the hoard of directors, may
prepare standard terms or agreements to he utilized and put into practice by
work offorpay,
eachand
daysuch
and other
the number
of
every days
member,
cover and
maximum
hours ofrates
work
eachtoweek,
the minimum
working
conditions as
daye desirable to obtain the benefits of the Industrial Recovery
Act for the clothing industry. The members agree to accept and execute such
agreenerts, as individual contracts; or, in tire discretion of the association, to be
bound by a general agreement of the association, and such agreements shall he
binding upon all of its members as effectively as if each had executed the collective
areemet for himself, The member authorizes the association in the absolute
discretion of its board of directors to prepare standard codes of practice which
shall have thie approval of the President of the United States or his properly
designated reresentative or subordinate, to be put into practice by every member
bofthe association and to be a standard for every manurer of the industry, arn
designed for the protection of tre consumers, competitors, employees arid others
in furtherance of the public interest.
V. The association in the absolute discretion of the board of directors may
set up a bureau of adjustment to settle all matters involving codes of ethics and
proper trade practices; and in addition to te provisions for enforcement set
forth in tie National Industrial Recovery Act, the bureau shdl vork out inthrods
for controlling
cr codes and practices and may establish appropriate ruls i
reference thereto.
VI. The association, in the absolute discretion of tie board of directors, may set
up headquarters and engage personnel for the purpose of handling any or all of
the foregoinrg purposes and problems. For such purposes the member agrees to
pay to this association dues fixed from time to time by the board of directors.
rhe association shall utilize the funds paid over to it in its absolute discretion
for any of tie association's purposes.
VII. In the event that any clause, paragraph, or section of this agreement, or
any part thereof, shall be found or held to be illegal or inoperative, such fact
shall not affect the validity or legality of any other part or provision of this agreement, nor shall it affect the intent of the parties, which shall be carried out as
far as may legally and validly be done.
VIII. If this agreement is signed by the member of a copartnership, it shall
apply to them and each of them Individually in the event of the dissolution or
termination of the said copartnership; and any obligation hereunder shall be
binding upon the successor of the subscriber, by merger or otherwise, and upon
irs personal representative.
IX. It is expressly agreed that this instrument is one of a series substantially
identical in terms. All such instruments shall be deemed one contract for the
purpose of binding the subscriber, to the same extent as if all of these scribers
had signed a single contract.
X. The parties agree that there are no oral or other conditions, promises,
covenants, representations, or inducements in addition to or at variance with
any terms hereof; and that this agreement represents the voluntary and clear
understanding of both parties fully and completely.
XI. This agreement shall exist for a period of 2 years from the date hereof.
In the event the Industrial Recovery Act Is further extended, then this agreement
shall be extended for such additional period. In the event the President shall
by proclamation declare that the emergency recognized by section I of the
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Industrial Recovery Act shall no longer exist, this contract shall become null
and void.
Read, considered, and signed as of -,
1933, at Washington, 1). C.
B3-..............................
-. .-..-...
---..
-*.. ... .... ... ...
AssoCIATION

By -----------------.--------------

The CHAIRMAN. Mr. Blaisdell is the next witness.
STATEMENT OF THOMAS C. BLAISDELL, JR., DIRECTOR,
CONSUMERS' DIVISION, NATIONAL EMERGENCY COUNCIL

(The witness was duly sworn by the chairman and testified as
follows:)

The CHAIRMAN. What position do you occupy, and what relationship have you had with this code administration?
Mr. BLAISDELL. Senator, at the present moment I am not connected
with N. R. A. in an official capacity. I am a member of the Consumers' Advisory Board, one of the three advisory boards. My present position is that of Director of the Consumers Division of the
National Emergency Council, which position I have held since
February 1.
My relationship with N. R. A. was since last September until February 1, during which period I was the executive director of the
Consumers' Advisory Board.
It might perhaps be wise if I made a very brief statement about
the relationship of that board to the administration of N. R. A.
The CHAIRMAN. You may proceed.
Senator KING. This is the Consumers' Advisory Board, the organization with which you are now connected?
Mr. BLAISDELL. The organization with which I am now connected
is the Consumers' Division of the National Emergency Council,
Senator. I was until February 1 the executive director of the
Consumers' Advisory Board of N. R. A.
Senator KING. What relation did Mrs. Rumsey-I did not know
the lady.-have to that organization?
Mr. BLAISDELL. Mrs. Runsey was the former chairman of that
board. She was chairman from the time of the organization of N. R.
A. until her death early in the winter.
Senator KING. Who succeeded her?
Mr. BLAISDELL. Mrs. Emily Newell Blair succeeded her, although
there was a period of about 2 months when there was no chairman of
the Board. During that period I happened to be acting as executive
director.
The Consumers' Advisory Board is one of the three advisory boards
of N. R. A. There is an Industrial Advisory Board, the Labor Advisory Board, and a Consumers' Advisory Board. The idea of having
a Consumers' Board, I believe, had never been tried before in Government machinery. There had been some experiments with public
representatives before commissions, paid by the Government, but I
think this is one of the first instances, if not the first, where in an
administration, individuals were definitely set aside to perform that
function.
Senator COSToAN. In connection with the activities'of business?
Mr. BLAISDELL. In connection with the nttivities of busine,;s, yes,
sir,
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There are two other organizations at present which should not be
confused with the Consumers' Advisory Board. One is the Consumers' Counsel of the Agricultural Adjustment Administration.
The other is the Consumers Division of the National Emergency

Council.
The Consumers' Counsel of the Agricultural Adjustment Administration has no administrative connection with the Consumers' Advisory Board. It is a part of the administration of the Agricultural
Adjustment Administration in the Department of Agriculture.
'rhe Consumers Division of the National Emergency Council has
under its jurisdiction about 150 county consumer councils, which are
voluntary groups of consumers scattered over, I believe, all of the 48
States. There may be one or two States in which we do not have
councils.
Senator GORE. But amounting to about 150 counties altogether?
Mr. BLAISDELL. Yes, sir.
Senator GORE. That is out of several thousand, over 3,000 counties?
Mr. BLAISDELL. Yes, sir.
Senator COSTIGAN. Why have no relations been established between
your Board and the consumers' representation of the Agricultural
Adjustment Administration?
Mr. BLAISDELL, Senator, the Consumers' Division has had, in
addition to its function of organizing and servicing these councils,
also the task of supervising a relationship between these two organizations. It has never been made an executive relationship. It has
been a supervisory relationship, because those boards are both under
control of their own administrations.
Senator GORE. Just what do you undertake to do?
.Mr. BLAISDELL. The function of these councils, Senator, has been
to bring to the attention of both the Agricultural Adjustment Administration and the National Recovery Administration, the particu]ar things that happen in those communities which may be significant
fr)m the standpoint of the way those acts are functioning in the
cc.nimunities. That is to say, the councils around the city of Boston
may have a good deal to say to us as to what they regard as the
effects of the Agricultuiral Adjustment Act.
On the other hand, some of the councils in the West have had a
great deal to say to us about what they thought of the effects of
N R. A., and it has been important to keep these Administrations
aware, as far as possible, of these reactions in the country. The
information has been very valuable to the Consumers' Advisory Board
and +o the National Recovery Administration and also to the Agricultural Adjustment Administration.
Senator GORE. Is your board a sort of clearing house for this
consumer information and experience?
Mr. BLAISDELL; That is the work of the Consumers Division, with
which I t,m at present connected, but that is not the work of the
Consumers' Advisory Board, which is a par of N. R. A. The work
which I at present am doing is with the Consumers Division of the
National Ermergency Council.
,
Senator BARKLEY. There is a good deal of confusion in the public
mind, and in the private mind as well, as to the functions and relationships between the N. R. A. and the N. E. (1, Could you in a
word or two describe just what that is?
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Mr. BLAISDELL. Senator, I should like to be relieved of answering
that question.
Senator IARKLEY. All right; you need not.
Mr. BLAISDELL. 'here is a technical set-up there with which I
myself am not too familiar.
Senator BLACK. Are you with the N. E. C.?
Mr. BLAIsDELL. Yes, sir.
Senator BARKLEY. Ile says he is with the National Emergency
Council now.
Senator BLACK. That is what I thought.
Mr. BLAISDELL. Senator Black, I do not wish to dodge answering
the question. I will be glad to attempt it if you wish me to.
Senator BAUKLEY. How were the 150 counties in which you have
these consumer-council organizations selected? Did you look over
the country and select a certain number in which the need for such a
council seemed to be greater than in others, or (lid you t'y to stretch
out and try to organize such a council in all of the counties of the
country? How did you select the 150; by what process?
Mr. BLAISDELL. Senator, I was not with the Consumers' Division
at that time. My understanding is that originally they had the
conception of a council in every one of the three thousand-and-odd
counties. The immensity of the job itself made them decide that
they wanted to try an experimental 200 councils.
Senator BARKLEY. These are voluntary organizations?
Mr. BLAISDELL. They are voluntary organizations.
Senator BARKLEY. They carry no compensation?
Mr. BLAISDELL. They carry no compensation.
Senator BARKLEY. That makes plain the small number of counties.
[Laughter.]
Mr. BLAISDELL. The only thing which they receive from the
Government is the franking privilege for official business, and the
small amount of office space, and so forth.
Senator GORE. Are these counties supposed to be typical of their
sections of the States or localities, sort of cross-sections, or a catchas-catch-can, or do you know? I believe you intimated that you,
did not know.
Mr. BLAISDELL. It was not catch-as-catch-can, Senator. It was
an attempt Go blanket the country,, as far as possible, in a sort, of
spot checking system. I believe the areas which are covered touch
approximately 75 percent of the population, but that, of course, should
not be played up too much.
Senator KING. Who was the author of the plan to establish these
councils throughout the United States? 'Where did it originate?
With the N. R. A. or the A. A. A. or with Mr. Hopkins?
Mr. BLAISDELL. Senator, I believe it was one of those things which
a good many people hod a ptu't in. I believe Mrs. Runisey was more
concerned in it than anyone else.
The CHAIMAN. Proceed.
Mr. BLAISDELI,. I emphasized

the advisory relationship of the
Consumers' Advisory Board to,lie Nitional Recovery Administration. This relationship is one whcr we have no administration
responsibility for carrying out the oct. It is our function to supply
it to the Administrator or to Ole Nitional Recovery Board -I an)
11072--35-r 3 .10
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speaking now of the Consumers' Advisory Board-our judgment as
to the way any particular action of the N. R. A. is carried out to
affect the interests of consumers, and that has been the point of
view which this Board has consistently adopted.
Senator LA FOLLETTE. Before you go any further on that, I am
The imconfused sometimes by this statement of "consumers."
pression is created often that there is a vast section of the population
thitt only consumes, and another vast section that produces, and
that their interests are completely opposed to each other. When
you say, "How it is going to affect the interests of consumers",
before you go any further with that, I would like to get your idea of
how you regard the consumer. I mean, what differentiation do you
make between a consumer and a producer? For example, here is a
man employed in the men's clothing industry that we have been
hearing so much about in the last few days. He and his family are
consumers, are they not'?
Mr. BLAISDELL. Yes, sir.
Senator LA FOLLETTE. When you speak of consumers and the
work of your "Consumers' Advisory Board", what conception have
you of the consumer interests as distinguished from that of producers and distributors?
Mr. BLAISDELL. Senator, the conception which we have taken is
that every producer is a consumer. There are very few of the
population that are only consumios. It is important to a worker not
only how much money goes into his pocket, but it is also important
what that money will buy.
Senator LA FOLLETTE. Precisely.
Mr. BLAISDELL. And it has been our attempt to see that that money
will buy as much as itpossibly can be made to buy under decent conditions. I will go a little further with that in saying that in my
judgment the consumer's interest is best served by the largest volume
of production that we can get.
Senator LA FOLLETTE. And would you include in that, increased
purchasing power, both in the form of higher wages and also in the
actual earnings in real wages?
Mr. BLAISDELL. Yes, sir.
Senator LA FOLLETTE. So that when you think of the consumer,
then, you think, by and large, of all people including producers?

Mr.

BLAISDELL.

Absolutely.

Senator KING. As I understood you, Doctor, in the N. R. A. they
have an organization called the Labor Advisory Board?

Mr.

BLAISDELL.

Senator

Mr.

KING.

BLAISDELL.

Yes, sir.
Presumably to look after the interests of labor?

Yes, sir.

Senator KING. Then they have another organization which looks
after the producers, relating to prices and price fixing, or such arrangements as are incidental to the carrying out of commercial and industrial policies?
Mr. BLAISDELL. Yas, sir.
Senator KING. Then you have the Consumers Advisory Board which
is assumed to consider the interests of the consuming public, whether
that consuming public is a producer or whether it is both a producer
and a consumer?
Mr. BLAISDELL. That is roughly correct, Senator.
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Senator KING. Primarily, you are interested to see that prices are
fair and just and they are not nionopolistic, and that the consumers
are not gouged by other organizations in the country?
Mr. BLAISDELL. Yes, sir. May I expand on Senator La Follette's
question a little bit further? We carry on commercial transactions
a the time; there is always a seller and for every seller there has got
to be a buyer. The sellers usually have been fairly well organized
among themselves. The buyers seldom are organized. The natural
approach, then, of a group of men who are engaged in a manufacturing
activity or other producing activity is to endeavor to secure any advantage they can as sellers. The buyer's position very seldom gets
put.
As a matter of fact, I believe there are very few provisions in any
codes which regulate buying terms except as sellers may want to regulate the terms on which they sell, and naturally, they would endeavor
to seek their own interest in that organization.
We have endeavored to keep uppermost the buying position at all
times-what would we as buyers want here, while over on the other
side, you would have the sellers. In that sense we have been a partisan organization. We have endeavored to present that point of
view at all times.
• Senator BARLEY. Now, let me ask you there. Of course, one of
the objects of the Agricultural Adjustment Act was to increase the
prices of agricultural products to the farmer?
Mr. BLAISDELL. Yes.
Senator BARLEY. And one of the objects of the N. R. A. was to
bring about. greater employment among working people and increase
their wages and increase their purchasing power as individuals and as
a group. In both cases, the increase in the prices would naturally
be reflected in an increase in the price to the consumer. Has it been
the function of your organization or any of these consumer organizations to resist the efforts of the Agricultural Department to increase'
farm prices so as not to reflect those increases in the prices to the
consumer, or in the manufacturing industries, by reason of increased
wages? To what extent has there been any controversy or contest,
between the consumers' organizations and these others that have
sought to increase prices to the producers, whether in the field or
factory, and naturally to the consumer?
Mr. BLAISDELL. Senator, the Agricultural Adjustment Act was a
statement of the policy of the Congress, with definite provisions for
raising prices of farm commodities. The National Industrial Recovery Act was primarily directed to increasing incomes rather than
prices.
Senator BARKLFY. It is the same thing. The income of the farmer
was to be increased, and the income of the industrial worker and the
industrial operator; it all revolves around income.
Mr. BLAISDELL. It revolves around income; ye-, Senator. But the
difference , is that in the, A. A. A. we had a specific mandate to raise
prices. It was the position of the Congress, I believe, that the
agricultural section of our population was not receiving its proper
share of the national income, and that the price-raising device was
ortant from that standpoint. That was achieved, as you know
oil
too well, b, a certain shortening of production in agriculture.
At the same tine, those who have studied that problem, are con-

596

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

vinced that the second most important factor in the income of farmers
is a high purchasing power in the hands of industrial consumers.
Is it possible to solve that dilemma?
It was the conviction, I believe, of the administration and the
Congress that that could be solved; that if by holding industrial
prices down, increasing volume, incomes in the industrial sector could
be increased at the same time that incomes of agricultural producers
were increased by raising prices and a shortening of production at
that end.
It seems to me that that is the only premise on which the picture
makes sense. And we had industrial production at a very low level.
We had agricultural production at, a very high level. The effort
primarily on the industrial end would seem to be how to get thd
volume of production in industry up.
Senator BARKLEY. Then the function of this consumers' organization, I suppose, might be said to see that no undue advantage was
taken of the consumer by those whose costs of production were legitimately increased by either the A. A. A. or by the increased wages
or the shortening of hours of labor or any other condition.
Mr. BLAISDELL. I think that is a fair statement, Senator.
Senator GORE. It was from the buyers' or the consumers' point of
view in trying to maintain the purchasing power of the dollar and
keep it up to as high a point as was reasonable.
Senator KING. enator, I do not think that the witness understood
your question.
Senator GORE. I say, you were acting from the buyers' or consumers' point of view when you were trying to maintain the purchasing
power of the dollar that you mentioned a few minutes ago?

Mr.

BLAISDELL.

Yes, sir.

Senator GORE. You were trying to keep the purchasing power of'
the dollar up?

Mr.

BLAISDELL.

Yes, sir.

Senator KING. You did not regard the
as mandates on the part of the Agricultural
to increase prices to the extent that they
consumers, which would be a part of the

N. R. A. or the A. A. A.,
Department or the N. R. A.
would be oppressive to the
farmers themselves as well.

as a part of the working classes in industries; in other v-.ords, as I
understand your organization, it was to prevent monopolistic practices, monopolistic control of industries, which would raise prices so
high as to interfere with the consuming public.

Mr. BLAISDELL. Yes, sir.
Senator KING. And to scrutinize the acts of the A: A. A. and to
scrutinize the act of the N. R. A. or any of the forces operating in our
industrial and economical life, with a view to determining whether'
there were unfair practices, whether there were monopolistic tendencies which would result in unjust and unfair prices or costs to the consuming public.
Mr. BLAISDELL. I think that is a fair statement, Senator.
Senator KING. I might add that you understood, did you not, that,
for instance, the Sherman antitrust law and the antitrust laws d-d
not seek to prevent production, but did seek to prevent combinations,
which would be monopolistic or restrain trade to the disadvantage of'
the consumers of our country.
Mr. BLAISDELL. That is my understanding of the purpose of theantitrust laws, Senator.
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Senator BLACK. May I ask you one question there? Did I under,stand it is your conception that it was the duty of your board to try
to see that production was not reduced in manufacturing, but that
production was increased, upon the assumption that the larger volume of production would bring about a smaller cost per unit of the
things produced?
Mr. BLAISDELL. I would say that was a fair interpretation of our
position, Senator.
Senator BLACK. And you did not, as representing the consumer,
believe that it was wise to maintain provisions in the codes to punish
people for producing too many stockings? You went on the theory
that if they produced enough stockings, the cost per unit would be a
smaller amount.
Mr. BLAISDELL. I think that is a pretty sound principle.
Senator BLACK. Are you in sympathy with a code which permits

a factory to be fined because it produces too many stockings?
Mr. BLIAISDELL. Senator, the position of our board has been
against any controls on production. That is to say, the general
position. I would say that there might be a few exceptions where it
would be universally agreed that there might be what, for lack of a
better word, we might call "overcapacity" in a particular industry.
That is conceded. Industries are getting out of line all the time.
Whether it was wisdom under the National Industrial Recovery Act
to permit that type of regulation seems questionable in my mind.
Senator BLACK. The reason I asked about that particular one was
because I noticed in the paper that other day where some factory had
been fined for producing too many stockings.
Mr. BLAISDELL. I am not acquainted with the incident.
Senator BLACK. Are you familiar with that code? Did you or your
organization protest against the restriction in the production of those

particular commodities?
Mr. BLAISDELL. Senator, I cannot answer that question from my
own knowledge. I think we could get the information for you very
shortly.
Senator COSTIGAN. Mr. Blaisdell, in undertaking to represent the
consumer, did you feel called upon to justify a return to the more or
less uncontrolled competitive conditions of 1929?
Mr. BLAISDELL. Senator, we felt that the uncontrolled conditions of
1929 were probably very undesirable, and that some form of control--

-

Senator COSTIGAN (interrupting). By the Government?
Mr. BLAISDELL. By the Government, was very desirable.
Senator COSTIGAN." Did you interpose any obstacles to minimum
wages, maximum hours, and shorter hours?
Mr. BLAISDELL. At no time, Senator. Our board has consistently
favored the principles of minimum wages and maximum hours. We
have felt that those are both socially desirable, and that there is
considerable evidence to support the fact that in a number of industries
the shortening of hours and the raising of wages will actually bring
about increased production without increasing costs.
Senator GoRE. Have you any specific instances where the statistics
seem to verify that theory or assumption?
Mr. BLAISDELL. If I may refer to Senator Costigan's State, I
believe that there was a fuel and iron company there.
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Senator COSTIGAN. The Rocky Mountain Fuel Co.?
Mr. BLAISDELL. Yes, sir. Which actually was operated and carried
out on those principles
Senator GORE. Was that the one owned by the lady who is nowSenator COSTIGAN. Yes, Miss Roche, an Assistant Secretary of the
Treasury, is the chief stockholder, and has directed its policies.
Senator GORE. What were the increases in wages, (to you happen
to know?
Mr. BLAISDELL. I do not happen to know, I ain giving that as
general knowledge. That is not a matter that has come under my
purview at this moment.
Senator HASTINGS. I was wondering whether you are prepared to
state, either now or before you finish with your testimony, whether
in your judgment the N. R. A. as a whole has worked to the best
interests of the consumer or against the best interests of the consumer?
If you can answer that and are prepared to give that as your individualjudgnent?
Mr. BL AISDELL. Senator, I would have to break that question down
a little, if I may.
Senator HASTINGS. All right.

Some time l)efore you finish.

Mr. BLAISDELL. I will be glad to take it up right now. I think I
can answer it fairly quickly. It seems to io that there was an early
period which was covered historically by the President's Reemployment Agreement, in which consumers were not harned at all, in fact
were very definitely benefited.
Senator (lonE. What was that? I did not catch your statement.
Mr. BLAISDELL. I said that during the period of the President's
Reemployment Agreement when industry voluntarily accepted a
reduction of hours and an increase in the minimum wages, that consumers were very definitely benefited by those actions.
Senator KiN(i. Because of increased employment?
Mr. BLAISDELL. Yes, sir; and increases in the workers' incomes. I
believe theli there was a second period during which codification was
proceeding. I believe that that period had a very definite effect in
establishing confidence in the business men, when they were willing
to proceed with production and thereby benefit consumers.
I also believe that after the period of codification was completed
and some of the restrictive provisions which have been contained in
some codes, that some of the effect has been detrimental to consuller's.

It is very difficult to get any figures to prove any of those statements.
They arc not a type of thing that can be submitted to statistical
analysis very carefully. I simply speak it and submit it as my personal judgment.
Senator GORE. There has been a recent agreement by consent
given by some of these authorities to a reduction of 25 percent in the
output of cotton textiles, I believe?
Mr. BLAISDELL. I have seen that statement in the papers also,
Senator.
Senator Gonia. I suppose that was based on the fact that there was,
overproduction in that line of business?
Mr. BLAISDELL. I am not acquainted with the details of the case;
I am sorry.
Senator KING. Was it overproduction or underconsumption?
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Senator GORE. That is the question of the chicken and the egg.

I always figured it as underconsumption, myself.
Senator KING. There are lots of people today that do not have
sufficient money to buy cotton hose, not to speak of woolens or silk.
Mr. BLAISDELL. I think so, Senator. A document has been put
in my hands to answer Senator Black's former question regarding the
hosiery code.
Senator KING. Senator Black is not here. Perhaps you had better
wait until lie returns, if it is agreeable to you.
Mr. BLAISDELL. I will be glad to hold this.
Senator KING. May I ask while you are examining that, if at the
hearings on January 9 of this year there were not a number of papers
read by the staff members of the Consumers' Advisory Boars in
which there was a-I will not say a critical, but an examination of the
N. R. A. and its operations, and in which there were statements
calling attention to price fixing and the effect of the N. R. A. in
raisingprices and the deleterious effects upon the consuming public?
Mr. BLAISDELL. Senator, you have in your hands, I believe, a series
of statements prepared for that public hearing. They were based
upon the best information that we could get at the time. We believe
them to be accurate.
Senator KING. One wss by Dexter M. Keezer of the Consumers'
Advisory Board?
Mr. B1LAISDELL. Yes, sir.

Senator COSTIGAN. Now the president of Reed College, Oreg.
Mr. BLAISDELL. Yes, sir.
Senator KING. Another by Ruth Ayres and Enid Baird of the
Consumers' Advisory Board?
Mr. BLAISDELL. Yes Senator.
Senator KING. Another by Leander Lovell?
Mr. BLAISDELL. Yes, sir.
Senator KING. Is lie still with your organization?
Mr. BLAISDELL. Yes, sir.
Senator KING. A man of integrity and ability, I assume?
Mr. BLAISDELL. In my judgment, yes, sir.
Senator KING. Another by J. M. Hadley?
Mr. BLAISDELL. Y(s, sir.
Senator KING. Another by W. L. Chandler?
Mr. BLAISDELL, Yes, sir.
Senator KING. Another by Constance Southworth?

Mr.

BLAISDELL,

Mr.

BLAISDELL.

Yes, sir.'

Senator KING. Devoted to price-fixing in the lumber industry?
Mr. BLAISDELL, Yes, sir.
Senator KING. Another by Corwin D. Edwards?

Yes, sir.

Senator KING. Entitled, "Experience with Price Fixing under the

Codes"?
Mr. BLAISDELL. Yes, sir.
Senator KING. You are familiar with all of those papers, are you
not?
Mr. BLAISDELL. Yes, sir. I am not familiar with the details of
all of them. They all passed through my hands before the hearing.
Senator KIIJG. Is your name Thomas C. Blaisdell?
Mr. BLAISDELL. Thomas C. Blaisdell.
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Senator KING. One by Thomas C.Blaisdell, Jr., "Prices and Standards of Quality"?

Mr.

BLAIBDELL.

Yes, sir.

Senator KING. Another by Ben W. Lewis, "Emergency Price
Experiences"?
Mr. BLAISDELL. Yes, sir.
Senator KING. And several others here. One by Mr. Boffey?
Mr. BLAISDELL. Yes, sir.
Senator GORE. What are those, Senator?
Senator KING. Those are papers which were read, as I understand
it, before the National Industrial Recovery Board on the question of
modification of the codes, was it not?
Mr. BLAISDELL. There was a public hearing on the general topic
of price-fixing and price regulation and some of these papers were
presented orally and others were submitted as part of the record.
Senator COSTIGAN. Have they been published?
Mr. BLAISDELL. Not to my knowledge, Senator Costigan. They
have been mimeographed and made available for the public.
Senator GORE. I would like a set of them.
Mr. BLAISDELL. We will be very glad to furnish them.
Senator KING. At my request I was furnished with these miimeographed copies by the consumers' board. '
Senator COSTIGAN. Mr. Chairman, without having seen the statement to which Mr. Blaisdell referred a moment ago, it has occurred
to me that it might save the committee's time if the typewritten
matter which responds to Senator Black's request might be placed in
the record, Will that suffice for your purpose, or do you want to comment upon it?
Mr. BLAISDELL. No sir; I do not need to comment on it. It is
simply the consumers board's statement in connection with that.
Senator GORE. Senator, are those doenents too voluminous to
include in this record?
Senator KING. I am going to ask that some of them be included in
the record. I will ask the witness to examine them and aid us in
makin the selection.
Mr.3LAISDELL. Since the question of the policy of the Consumers'
Advisory Board has been raised, I think it might be wise to say just a
word about that Senator. The policy of the Consumers' A'dvisory
Board has been tie policy which was stated in the National Industrial
Recovery Act itself. It has had no authority for any other policies.
Those are clearly outlined, I believe, in the declaration of policy of
the act. I won't encumber the record with that-you doubtless have
copies of this--I think it is perfectly clear what the policies were.
We have followed also the statements of the former Administrator of
N. R. A., General Jolnson, and we have also followed the statements
from time to time by the President in indicating what the policy of the
N. R. A. Act was. So that in no sense have we had any policies other
than those which the Congress has declared,
Senator KING. Before you proceed, may I read from one of the
statements here by Dr. geezer, the following, and see if that clearly
represents the views of the Consumers' Advisory Board, and is a fair
summary of the presentation which was made at the conference to
which you have deferred readingg:
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Representatives of the board have prepared for this hearing summaries of part
of this evidence which will be presented subsequently. In general the evidence
which necessarily varie'w from code to code and industry to industry, indicates
that:
1. Provisions in codes sanctioning the fixation of minimum, prices frequently
have been utilized to establish prices so high as to be obviously unfair to consumers.
2. Code provisions designed to disseminate information about prices have
sometimes been perverted to use as tools for arbitrary price-fixing.
3. efforts to maintain fixed minimum prices have often led deeper into a
quagmire of hopelessly complicated administrative regulations.
4. Recent efforts of the National Recovery Administration to correct flagrant
misuse of price-fixing powers granted to business groups )ythe codes have dealt
with onv a fraction of the problems presented.
5. Pri(e-fixing provisiolns have been increasingly ignored, thus creating a new
type of bootlegger and presenting the Nation with another demoralizing example
of large-scale contempt for law.
6. Law-abiding agencies and persons respecting prices fixed under the codes
have increasingly been the victims of economic discrimination.
7. Numerous business groups initially favoring price-fixing enthusiastically
have come to recognize its futility.
8. Price-fixing provisions improperly written into codes of fair competition
have served to buttress unfair restrait'ts upon price competition devised before
the advent of the National Recovery Administration.
I wish it wore possible to complete this chronicle by citing certain cases, but
if there are such cases, they have not come to the attention of this board up to
this time. We should be very much pleased to have conclusive evidence that, in
certain instances, price-fixing has worked. We have been in diligent pursuit of
that evidence but it has not come to us.
In the light of such a record it seems entirely clear to this board that the provisions in the codes authorizing price-fixing should almost without exception be
eliminated forthwith and any reinstatement made contingent upon a showing of
both necessity and desirability far clearer than that which has been submitted
prior to the adoption of any one of these provisions. It seems equally clear that
safeguards should be thrown about provisions for price reporting which will
prevent their perversion for price-fixing purposes.
In mental attitude a step was taken in this direction several months ago when
the then Administrator other N. R. A. promulgated an office order (no. 228)
which called for wide-spread elimination of price-fixing provisions in codes,
except in cases of emergency to be declared by the Administrator. However
very little has been done to put this order into effect. Prior to the issuance of
the order of June 7 of last year approximately 430 codes which contained price
provisions in conflict with it had been approved. There have been, ,of course,
certain says of different types which did not give the price-fixing provisions of
those 430 codes full effect, but the record shows only about 12 of the 430 have
been modified to bring them into conformity with the order.
Further the experience since that time has indicated that the provision for
resort to price-fixing in emergencies, set forth in office order no. 228, was illadvised. A summary of that experience has been prepared for submission at
this hearing by a representative of the Consumers' Advisory Board.
In its proposal o? a policy on price-fixing the National Industilal Recovery
Board states that it "recognizes the value of * * * emergency price provisions.
A continued assumption that there is value in such provisions seems to us to
encourage a continuation of the unfortunate experience with emergency price,
fixing. It invites efforts to convert "the usual case" In which the National
Industrial Recovery Board proposes to bar price-fixing into an "emergency."
And price-fixing per so has been demonstrated to have no capacity to administer
effectively to industrial emergencies.
Senator KING. I want to have this entire statement put in the
record of Dexter M. Keezer of the Consumers' Advisory Board.
(The statement directed to be incorporated in the record will be
found at the close of the day's session.)
Senator GORE. Prices in the long run are based upon cost and
correspond to cost. Does not any policy of price-fixing ultimately
resolve itself into a scheme of cost-fixing?
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Mr. BLAISDELL. Senator, I am afraid there is a great deal of truth
in your statement that once you fix prices you tend to build your costs
to match the prices.
Senator GORE. In a monopoly you can fix prices because you can
relate them to costs because there are only 1 or 2 concerns involved,
but where there are a great many competing concerns with operating
cost varying, is it not almost a financial, political, and human impossibility to do it?
Mr. BLAISDELL. I will accept the statement of your judgment,
Senator.
The CHAIRMAN. Mr. Green will be here tomorrow, and perhaps he
may consume the forenoon. The clerk of the committee will advise
you when you are next to appear, Mr. Blaisdell. You will follow Mr.

Green.
Mr. BLAISDELL. Senator, may I make a very brief statement in
view of the fact that you have read these particular statements into
the record?
Senator KING. Yes; make it very brief.
Mr. BLAISDELL. This statement was a statement placed in the
record as an argument at a hearing called by the National Industrial
Recovery Board itself in an endeavor for that Board to find to find a
sound outlet for its policy. The Board itself was exploring the
problems. It was our function to present as strong a case as we could
in favor of a particular point of view. I hope that may be kept in
mind in connection with that statement.
Senator KING. You may elaborate if you care to later, on that, and
we will offer the record more of these statements.
The committee will adjourn until tomorrow morning at 10 o'clock.
(Whereupon at 12 noon, the adjournment is taken until Friday,
Mar. 29, 1935, at 10 a. in.)
(By direction of Senator King the following statement of Dexter
M. Keezer at public hearing on Price Provisions in Code of Fair
Competition Jan. 10, 1935, is inserted in the record.)
STATEMENT OF DEXTER M. GEEZER, ON BEHtALF OF THE CONSUMERS' ADVISORY BOARD
Mr. KEzxn. Mr. Whiteside, ladies, and gentlemen: I have here a brief
statement which is in the nature of an outline of a larger presentation to he given
by the Conrumers' Advisory Board later. Because it is an outline, it is, I should
say, ol, in a wee measure, argumentative. I think, however, that the evidence
to be presented subsequently will support what here are conclusions which are
not supported by detailed evidence. Will read the statement. [Reading:]
"The proposed policy on price-fixing announced by the National Industrial
Recovery Board in calling for this hearing seems to us to be pointed definitely
in the right direction, though we think that it is too tender in its approach to the
crucial problem to which it is addressed. If the National Recovery Administration is to justify its name, in any large measure, we advise that the policy be
strengthened in a manner which we will outline subsequently and put into effect
immediately.
"We realize that you will find no novelty in this attitude on the part fo the
Consumers' Advisory Board. It opposed large-scale experimentation with p ricefixing 18 months ago, and has consistently advocated such a policy since. However, there is this immortant strength in the position of the Consumers' Advisory
Board at this time. Its views on price-fixing are now supported by a weight of
experience which could not be available in the earlier months of N. A. A.
"Tnitially, in arguing against the incorporation of price-fixing arrangements in
the code, except in a very limited number of cases and then under close public
supervision, the Consumers' Advisory Board inevitably had to argue from the
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experience with such devices before the coming of the N. R. A. This experience
suggested forcibly that if price control devices were generously employed and
placed in private hands there would be neglect of President Roosevelt's warning
that "If we now increase prices as fast and as far as we increase wages, the whole
project will be set at naught"-a warning given when he signed the National
Industrial Recovery Act.
"Advice to act accordingly was set forth by the Consumers' Advisory Board in
directions to its staff advisers and in a comprehensive memorandum on "Suggestions for Code Revision" which was submitted to the Administrator on February
19 of last year. Your attention is invited to those statements. We will not
detain you by summarizing them since the proposed policy on price-fixing suggests
that since they were written the National Industrial Recovery Board has come
to recognize in large part the validity of the arguments there set forth.
"At the time they were advanced, however, these arguments were dismissed
for the most part as'theoretical, and the Consumers' Advisory Board was, in the
nature of the case, unable to prove by experience that it was right. The experience remained for the uture to unfold.
"The Board did, however, undertake to keep a check upon the results of the
price-fixing arrangements embodied in many codes, and at a hearing on prices
inaugurated precisely a year ago presented a large volume of evidence indicating
that these. provisions were definitely retarding recovery by making possible an
increase in prices which was outstripping the increase in Nages---evidence indicating that, in fact, the President's warning was not being heeded. As an important part of the record of experience with price-fixing provisions which this
hearing is designed to generate we invite your attention to the price studies
presented by the Consumers' Advisory Board at the hearing a year ago.
"Subsequently the responsibility for keeping a detailed and comprehensive
record of the results of the price-fixing provisions in codes was concentrated in the
Research and Planning Division. Consequently, this Board is not prepared to
present such a record of experience at this time. However, the large volume of
evidence which has come to the attention of the board in the performance of its
advisory duties has been almost universally unfavorable to the price-fixing provisions in the codes. Representatives of the Board have prepard for this hearing
summaries of part of this evidence which will be presented subsequently. In
general the evidence, which necessarily varies from code to code and industry
to industry, indicates that:
"1. Provisions in codes sanctioning the fixation of minimum prices frequently
have been utilized to establish prices so high as to be obviously unfair to consumers.
"2. Code provisions designed to disseminate information about prices have
sometimes been perverted to use as tools for arbitarry price fixing.
"3. Efforts to maintain fixed miniomin prices have often led deeper into a quagmire of hopelessly complicated administrative regulations.
"4. Recent efforts of the National Recovery Administration to correct flagrant
misuse of price-fixing powers granted to business groups by the codes have dealt
with only a fraction of the problems isresented.
''5. Price fixing provisions have been increasingly ignored, thus creating a new
type of bootlegger and presenting t i,Nation with another demoralizing example
of large-scale contempt fur law.
"6. Law-abiding agencies and persons respecting prices fixed under the codes
have increasingly been the victims of economic discrimination.
"7. Numerous business groups initially favoring price fixing enthusiasticallty
have come to recognize its futility.
"8. Price fixing provisions improperly written into codes of fair competition
have served to buttress unfair restraints upon price competition devised before
the advent of the National Recovery Administration.
"I wish it were possilule to complete this chronicle by citing certain cases, but if
there are such cases, they have not come to the attention of this board up to this
time. We should be very much pleased to have conclusive evidence that, in certain instances, price fixing has worked. We have been in diligent pursuit of that
evidence but it has not come to us.
" In the light of such a record it seems entirely clear to this Board that the provisions in the codes authorizing price fixing should almost without exception be
.eliminated forthwith, and any reinstatement made contingent upon a showing of
both necessity and desirability far clearer than that which has been submitted
prior to the adoption of any one of these provisions. It seems equally clear that
safeguards should be thrown about provisions for price reporting which will
prevent their perversion for price-fixing purposes.
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In mental attitude a step was taken in this direction several months ago when
the then Administrator of the N. R. A. promulgated an office order (no. 228)
which called for wide-spread elimination of price-fixing provisions in codes, except
in cases of emergency to be declared by the Administrator. However, very little
has been done to put this order into effect. Prior to the issuance of the order of
June 7 of last year approximately 430 codes which contained price provisions In
conflict with it had been approved. There have been, of course, certain stays of
different types which did not give the price-fixing provisions of those 430 codes
full effect, but the record shows only about 12 of the 430 have beens modified to
bring them into conformity with the order.
'Further, the experience since that time has indicated that the prs iSiofor
resort to price fixing in emergencies, set forth in office order no. 228,. was illadvised. A summary of that experience has been prepared for submission at
this hearing by a representative of the Consumers' Advisory Board.
"In its proposal of a policy on price fixing the National Industrial Recovery
Board states that it "recognizes the value of * * * emergency price provisions." A continued assui)ption that there is Nalue ini such provisions sents
to us to encourage a continuation of the unfortunate experience with emergency
price fixing. Itinvites efforts to convert "the usual case " in which the National
Industrial Recovery Board proposes to bar price fixing into at "emergency."
And price fixing per se has been denmnstrated to have no capacity to administer
effectively to industrial emergencies.
"The prompt inzpleMellting of the price policy proposed by the National Industrial Recovery Board in projecting this hearing would presunably eliminate
price-fixing provisions from all but is small handful of codes.
"It does riot follow, however, that this salutory step wolul eliminate price
fixing in all industries whose codes are so modified. There was private price
fixing in numerous industries before the advent of N. I. A., and by maintainitig
industrial prices at arbitrarily high levels such price fixing did iuch to intensif;'
the depression. I trust Mr. Beas will elaborate oiL that point. There is no
reason to believe that the proposed policy ontprice fixing will eliminate it, particularly since the N. R. A. hass served to bring niany business groups into closer
communion.
"Therefore, if the National Industrial Recovery Board is to obtain its objective
in any large measure it must make a more trenchant attack upon price fixing
than that outlined in the proposed policy. It may Ite argued that if the Boar
eliminates those provisions in the codes which directly thwart price competition
itwill have done all that comes within its jurisdiction.
Insofar as a legal questioi is involved the Consumers' Advisory Board defers to those expert in such
matters. But as an economic proposition it calls attention to the fact that
every N. R. A. code is officially designated as a "code of fair competition". As
such, it cannot properly apply to au industry which has eliminated price competition by private agreements or attained a position where prices are fixed on
a artonropolistie basis. To validate its codes of fair competition steps must be
instituted by the National Industrial Recovery Board to strike down such price
control in industries operating under codes. A representative of the Consumers'
Advisory Board will present a more detailed statement on this subject.
"In a price policy designed to revitalize the concept of fair competition, quality
standards and labelling seerss to the Consumers' Advisory Board to have a very
important place which is not recognized in the policy oat price fixing proposed by
the National Industrial Recovery Board. In sonm cases quality standards have
been incorporated in codes as essential elements inschemes of production control and price fixing. In others the absence of adequate quality standards has
contributed its bit to the breakdown of price-fixing schedules. *But it does not
follow that quality standards and price fixing go hand in hand. On the contrary
quality standards properly safeguarded and more particularly accurate grade
labels have great potentialities to promote and protect fair price competition.
A representative of the Consumers' Advisory Board will present to you a furtherstatement on this subject.
"In urging the N. 1. A. to uandcar price fixing ir fa, r of a police
of fair competition the Consumers' Advisory Board is guided not only by the enionstrated
effects of price fixing in specific cases but by Its relation to a workable scheme of
national economic recovery as a whole. The obvious purpose of virtually all
price fixing provisions is to raise prices. When such provisions fail to do this
they fail to serve the purposes of their sponsors. Even when not realized, however, the legally validated intention to raise the prices of products governed by
N. R. A. codes presents a serious threat to economic recovery. Thii is indicated.
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by a study of relationships between prices and the capacity to pay them, as set
forth in charts prepared by the Consumers' Advisory Board. An explanation
of the charts is embodied in a separate statement to be submitted by a representative otthe Board.
' Ingeneral the charts, as well as other studies of the relationship of prices to
capacity to pay them, indicates that since the inauguration of N, R. A. any
increase in money earnings per industrial worker has been more than offset by
the increase in the cost of living. They indicate further that increased prices
have vitiated in substantial part the increase in money income of the nation as
a whole
Under such circumstances it is clear that a policy which validates the
purpose to raise prices works directly against national recovery, as truly measured
in terms of employment and production. [Applause.]"
Mr. \VnrrEincN. What is the most important single group of products that go
into the costof living?
Mr. KExzcx,
I think that food is about 40 percent.
Mr. WmTESIDE. May we then be quite elear on the fact that we had nothing
to do with the raisin of the price of foodstuffs in N. R, A.? [Applause.)
Mr. KEEzFt. May I say, Mr. Whiteside, that though that is true, that does
not seem to ineto bear directly on the point. The point is that the prices have
gone up to the extent indicated, and therefore the economic structure, regardless
of who raised the prices, is such that it cannot, be further raised.
Mr. WHITESIDE. But would you not rather have $15 and have prices go up
than not have a cent in the world? . [Applause.]
Mr. KxEzEn. Again, I do not think that meets the issue.
Mr. WHITIsnE. I know, but there are some things that we just have to think
about. Now, do not misunderstand me. There was a great deal in your presentation. I was not trying to ridicule it, but 1 do thnk when you make a stateinent such as you made, that there should be sonic qualifying factors that present,
both sides. I do not mean a long treatise.
Mr. KEzza., 1 think ot every occasio4.1 have leaned over backwards to point
out the fact there has been an increase in the national purchasing power, as a
whole, but the employee, the employed individual, has not gained. We have
consequently had what tends to be a spread-the-work movement and, in effect
a policy which puts a pressure on ins that we cannot stand. I think, when you
look at it front the point of view of the employer and I from the standpoint of
the consumer, we can come to a common understanding on that point.
Mr. WuITESIDE. I think you are right, but from a general standpoint, the
condition of the country is very nich better today than it was a year ago in
spite of N. R. A.
Mr. KEaaza' I do not say in spite of the N. R. A. I have been one of.the most
ardent supporters of N. .,y
A, Is it not true that the figures of last year show
almost no increase hi employment but tend to show a decrease in industrial
employment?
Mr. VHITESID. No; I think there are figures that represent the proper situation. We have certainly less unemployment by millions than we had 18 months
ago; by millions literally. However, let us not get on that abstract discussion.
[Laughter.)
Mr. HEN1ERSoN. Did I understand you to say, Mr. Keezer, that the Consumers' Board felt that none of the price-fixing provisions had given any social
advantage at all?
Mr. KEEzR. I endeavored to say this, that we have no evidence at this time
which indicates that any price-fixing arrangement has been successful in the
public interest:' There are a few cases where the disposition of the members of
the board have been to hold decision in abeyance.
Mr. HENDERSON. HOW about the coal?
Mr. Ks:xzs'u, We have a presentation on coal that is rather striking.
Mr. HENDERaSON. You mentioned so many references to other representatives
of the board who are to appear that I thought you might have anticipated a
number of answers to a number of the questions.
Now, as to this questionn of an emergency, which is to ie covered, again, by
another representative of the board, I would like to pin you with it also. Do
you assume that there is no time in the course of industrial crises that there
should be an intervention, an intervention that can save more than it loses?
Mr. KEZmasa. I can conceive of a situation of panic where a public official
would intervene to stay the price process during that period of the panic, In order
to allow people to recover their senses. I do not know of such cases. I can
ei'icive of then, however, intellectually. [Laughter.]
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Mr. HENDERSON. Again, with Mr. Whiteside, I want to get down off the
intellectual plane. If that is the case perhaps your complaint against the provision for emergency price fixing in 228 goes perhaps to the criteria we apply.
Mr. KaEZER. I think, Mr. Henderson, it would go to something like this, that.
what you get, at best there, is a waiting period of 90 days as opposed to 10 days.
There was some objection to a period of 10 days. I think it might be magnified
in a period of 90 daya. If there is nothing done to straighten out the difficulties
that underlie the emergency, at the end of 90 days, we come back to the Fame
hurly-burly as before.
Mr. HENDERSON. If you make the assumption that, during the 90-day period,
the industry itself will probably be seeking the correctives, is it not about as far
as we ought to go in price fixing to muke a declaration of a stated minimum price
for about 90 days?
Mr. EEZER. I think that is too far.
Mr. HENDERSON. You think 90 days is too far?
Mr. KEEzEnr No; I thought you said "Is not that as far as you could go?"
I believe there are eight cases of the application of the emergency provision.
Mr. HENDERsoN. Eight cases other than the 250 in the retail solid fuels.
Mr. KEEZER. I have studied them as much as I could, but not as much as I
should like to and I think the judgment of an impartial person on those eight
cases is that the public interest-those cases have not been served in the application of the emergency provision in those cases. In my statement going to
e-;i-nce-and we conclude this is to be a hearing or evidence and 1 have been
ited in noticing that it is, in effect, a repetition of what Mr. Whiteside and
gone through a number of times through the years-we have not been
I
ab.
find evidence that it has been successful.
Mi. HENDERsoN. We considered the requests of numerous industries for the
establishment of emergencies and probably took those where there was the
clearest picture if something at work which, presumably under the terms of 228,
might be remedied or there might be a stay obtained by fixing the price.
Now, you could not determine, and I think you will agree with it, at the beginning of the period that no good purpose would be served for the public by fixing
the price. That is a chance you have to take, is it not?
Mr. KEEZEmi. I think so.
Mr. HENDERSON. To sum up, their, you have no objection) t( emergency price
fixing if it is done under proper criteria and proper standards?
Mr. KEEZER. Yes; I do; on this ground, in that price fixing remains price
fixing whether you call it an emergency or what you call it and all the difficulties
that attach to price fixing in fair weather attach to it in air emergency. The only
cases where I can visualize where the Government will interene on its own
motion and say "'We will stop this panic", I conceivably recognize that might be
a fine thing to do-Mr. HENDERSON. Do you know the three major steps of a panic in an industry-destruction of wage scales and destruction of small enterprises?
Mr. K-mza. What is the third?
Mr. HENDERSON. Panic in the industry is one-that is, in a hysterical temporary situation in which some damage might be done, this would be done hy
establishing a low minimum price for a period of 30 days.
In a certain sense that is only a definition of a depression.
Mr. KEsEZx.
Mr. HENDERSON. It is a microcosm of a depression iii a particular industry; yes.
I
do not think you can alninister successfully a depression by
Mr. KEEZER.
fixing prices. I think there has been a vast improvement in the machinery for
trying to work out this condition at the outset. I am not at all persuaded it is
an advisable method of dealing with the difficulty in that the trouble that
brings out the denard for price fixing does not lie oi the outside, and when yeu
try to fix prices without production control, ard so forth, it is like trying to cure a
cancer by a surface application.
Mr. IhENDErisoN. I think if you followed that analogy you use, you virld do
nothing about cancer or do nothing about any truublesomme disease ilr the wely
if trying to create conditions under which the body could repair itself, and I think
that is all that is intended in emergency price fixing-to create a period of stability
during which attention can be given to other factors that inipingo on price.
Mr. KEEZER. I think there are situations where that would be desirable if,
during the period, attention was givenMr. HENDERSON. Do you think we should give administrative attention to
that type of repair?
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Mr. Ksrz:m. I think any tirre the N. R. A. authorizes the fixation of a price
it assilmes a responsibility to the public to regulate tire industry. I I hink anything short of that is ain abuse of the consumer and of the public.
Mr. HILLMAN. Mav I ask yoru this question, Dr. Keezr, assuming that an
industry, like coal-that the evidence would show conclusively that no wage
standards could he maintained unless we give them the relief of price fixing,
would voir be opposed to it?
Mr. KEzm I do not believe I understood the question.
Mr. ILLMAN. Woiurid yui oppose, iii the face of evidence obtained irt the hest
wray we know how to get it, that an industry like coal, would be completely
demorlized, management andullabor, unless we give them price protection?
Mr. K ,Ezam Would I then be opposed to price fixing?
Mr. HILLMAN. III that industry; yes.
Mr. KEFzsR. I would not, on yorr statement of the facts that the workers
would be demoralized and wages would collapse. I would not.
Mr. IHILLMIAN.
So we would have that limitation. Now, would you say,
that if, in the best judgment of whatever agency is established to get tire facts,
that would he temporary demoralization, with all its implications, in an industry--would you say that it was a wrong attitude on the part of N. R. A. or any
other agency, to try tor prevent that kind of panic or must we wait until the panic
is there for a limited time?
Mr, hr:zr. I think my answer to that, Mr. Iillman, would go straight tq
tire question orffact. I do not think the desire on the part of the industry to do
this is a fact. I, many crses we have accepted, in the N. 11. A., tie desire as a
substitute for showing it shoull ie done.
Mr. HiL .Ns.
Assunriig that we have an agency that would represent all
the interests involved--public interests- ard all the participants and th'.at there
would be sufficient evidence that unless we come in and give that industry protection for a limited time- -90 days--can yur see iythig
wrong in lhat situation?
Mr. Krumiz,
Not as a matter of principle. It goes to the question of what is
the fact.
Mr. IIILLMAN, Would not that resolve itself to saying that we can get the best
agency that would take the lirblic interest into consideration, to make a determrination-would it not resolve itself into the proper administrations, rather than
opposition in principle?
Mr. KHEZER. I think I should qualify mnyformer answer to this extent, that
after an arrival at this conclusion after a real showing of the facts, that this industry is demoralized, that there is panic, that something must be done to stay a full
flight over a period of time---I should say along with that should go, on the part
of any agency that makes the deteriniiation, very positive action ill the way
of dealing with productive facilities and the taking of effective ncans to straighten
it out, that the mere fixing of price will not do.
Mr. I1IhrnMAN. In other words, it ought to be treated as a surgical operationpeople should not just perform the operation simply because someone is telling
you that they are afraid something will happen?
Mr. KEEzEm.

That is right.

Mr. HILLMAN. Would you agree with me that we do not want to go back to a
condition of iust letting things take care of themselves, or do you hold the point
of view that if you let things take care of themselves in the lug run the situation
will take care of itself?
Mr. KEEZER. It is not my reading of our history that \ve have ever let things
take care of themselves. We have heard it asserted that we, of the Consumers'
Advisory Board, worship laissez faire, Tit
is not true. We have never had
laissez faire. We went into discussion with one set of industries snaintaining
down
here [indicating] and people just
others
away
high
level
and
prices at a very
could not---

Mr. HILLMAN. That is exactly what, under a laissez faire arrangement, would
happen; some industries that can maintain tIrerurseives, maintained themselves
through the depression, and there is no such thing as a deflation through all our
industries.
Mr. KaEzsF. That is right.
Mr. HILLMAN. Therefore, it is up to us to find a method to find relief for l1
of the people in the industry and give them relief during eimergencles.
Mr. KFsza. Absolutely.
Mr. hILLMAN. I did not think we were in disagreement. I vauted to bring
that out because the Consumners' Board is looked upon as always being in opposition.
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Mr. KEEZER. That is not true, Mr. Hillman.
Mr. HILLMAN. And I know differently.
Mr. WHITEHEAD. Are there any more questions?
(No response.)
(Mr. Keezer thereupon submitted the following supplementary data for the
record:)
"CoNsvMERS' ADvIsoRY BOARD DOCUMENTS TO BE FILED WITH 'GENERAl,
STATEMENT FOR THE CONSUMERS' ADVISORY BOARD AT THE PRICE HEARING
ON ANUARY 9, 1935'
"TENTATIVE

POLICY IN HAN LIr-G CODES (SUBJECT TO REVISION)

"From: Dexter M. Keezer and Wiaiam N. Loucke.
"To: Staffof special adviser on codes,
SUGGESTEDD POLICIES IN HANDLING COIES (SUBJECT TO REVISION) SEPTEMBER 28,
1933
"From: Consumers' Advisory Board.
"To:

Staff of special advisers on codes.

SUGGESTED POLICIES IN HANDLING CODES (SUBJECT TO REVISION) OCTOBER 22,
1933
"From: Consumers' Advisory Board.
"To: Staff of special advisers on codes
POINTSS TO BE CONSIDERED IN HANDLING CODES (SUBJECT TO REVISION) NOVEMBER
28, 193
"From: Consumers' Advisory Board.
"To: Staff of special advisers on codes.
"POINTS TO BE CONSIDERED IN HANDLING CODES (SUBJECT TO REVISION) DECEMBER
1, I
"From: Consumers' Advisory Board.
"To: Staff of special advisers on codes."
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UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, 0. (.
The committee met, pursuant to adjournment, at 10 a. m., in the
,Finance Committee room, Senate Office Building, Senator Pat
Harrison (chairman), presiding.
Present: Senators Harrison (chairman), King, George, Walsh,
Barkley, Connally, Costigan, Clark, Lonergan, Black, Gerry, Couzens,
La Follette, Metcalf, Hastings, and Capper.
The CirAIRMAN. The committee will come to order.

Mr. William Green, of the American Federation of Labor, is the
witness this morning.
STATEMENT OF WILLIAM GREEN, PRESIDENT OF THE AMERICAN
FEDERATION OF LABOR
(The witness was duly sworn by the chairman and testified as
follows:)
Mr. GREEN. Mr. Chairman and members of the committee, I am
glad to come this morning and speak to you in behalf of labor and to
submit an earnest and sincere recommendation that the recommendation of the President of the United States that a new National
Recovery Act be passed during this session of Congress be acted
upon as expeditiously as possible.
I am glad to submit to the members of the committee the expression
of my experience in dealing with the National Recovery Act during
the past year and a half, and what I have to say is based upon my
experience.
I am certain that we would make a very grave mistake if we failed
at this critical point to enact the National Recovery Act. It is unthinkable on the part of labor that we should go back, after having
taken such a forward step in economic pltnning.
Two years ago we recognized that we must have a change in our
economic order. We could not go on under the conditions which had
developed. President Roosevelt immediately took the lead in initiating that change; industry was ready and eager to follow him, because
industry recognized its own inability to find its way out of the depression. Labor also was eager to cooperate with the President in his
efforts to bring about a balanl-ed economic order. We realized that
any change must be achieved through the cooperation of industry
and labor, and that in order for those two groups to cooperate flly
there must be Government supervision. Any program of recovery
119782--5--le 5--.I
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must depend for success upon the best efforts of all interests in our
economic life. The program must be one of social control and not
one designed for the benefit of any single group.
On June 16, 1933, with the sympathy and support of every element
in our Nation, we began the experiment of the N. R. A. I was convinced at that time and I am still convinced that the fundamental
principles of the N. R. A. are sound. The recovery program represents the only plan which is available to us at this time for the rehabilitation of our economic system and for the rehabilitation of
millions of men and women who have suffered so bitterly during the
depression.
If we abandon the N. R. A., what have we instead? Wh1at can be
offered?
As far as labor is concerned, there were four fundamental purposes
of the N. R. A. I want very briefly to evaluate our progress to date
in the light of these objectives. The working men and women of
this country relied upon the N. R. A. for (1) the right to self-organization and collective bargaining; (2) an increase in consumer purchasing power; (3) reemployment through an adequate decrease in the
hours of work; and (4) fairer working conditions through the elimination of child labor, better protection of health of the workers, and the
elimination of various unfair labor practices.
First in importance was the right of self-organization and collective
bargaining provided by section 7 (a) of the National Industrial
Recovery Act. I shall not pretend today that labor has received all
the benefits which were intended from section 7 (a). Many employers, who in their distress agreed to the principles of self-organization and collective bargaining, failed to keep their promises as soon
as they found themselves in possession of the rights conferred upon
them by the N. R. A. Our experience along that line has been disappointing and bitter. The principle of collective bargaining has
never been generally accepted by American industry. Yet organization of the workers and genuine collective bargaining is essential.
It is the only way by which the necessary adjustment in hours, wages,
and working conditions can be effected. It was never intended Tat
the codes would regulate more than minimum conditions, which
would be the starting point for negotiations between employers and
employees.
Andthen from that point it was assumed that the wages, hours, and
conditions above the minimum would be worked out through genuine
collective bargaining.
In the face of the fierce and determined opposition to organization
and collective bargaining, which has always prevailed, it would be
absurd to expect that we could accomplish in less than 2 years a complete change in employer attitudes and policies. That is too much to
expect. I wish to emphasize, however, that the N. R. A. is the first
step in the establishment of real collective bargaining. As such it
must not be underestimated; as such it has served a very great
purpose.
The N. R. A. has given millions of workers the legal right and inspired their courage to organize for the first time in their lives. It has
made them feel free men for the first time in their lives. They will
not see that right taken from them without a struggle. On this most
important phase of the new economic order instituted by the N. R. A.
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we need now to take the second step. We need to strengthen and
clarify the collective bargaining provisions of the act. I have already
urged that this can best be done by a Federal statute, as proposed by
the Wagner labor disputes bill. A Federal statute will extend the
self-organization and collective-bargaining provisions of the recovery
program to all employees. Collective bargaining must not be looked
upon as an emergency measure only. It must become a basic part of
the changed economic order which is our ultimate aim.
The second thing which labor expected from the N. R. A. was an
increase in consumer purchasing power in order that a better balance
in our economic machinery might be achieved. You have already
had called to your attention by representatives of the administration
certain reports concerning this particular phase of the program. When
we attempt to analyze the situation, however, it is clear that there has
not yet been opportunity to make the adjustments which such a
program requires, and it is also clear that there is much still to be
desired in the way of facts and figures if we are fully to evaluate the
accomplishments to date,
I wonder if we fully comprehend the magnitude of our task-a
great Nation like ours embarking upon an economic experiment of
such magnitude as the N. R. A. Can we expect to achieve our full
objectives in a year and a half or 2 years? No reasonable man could
expect that. We have found that there have been errors in organization, errors in the pursuit of our coding processes. That is natural,
because it requires some time to build up an administrative organization alone, and it appears to me that the N. R. A.-it not only appears
to me, but it i; a sound conviction-that the N. R. A, should be given
the chance it deserves, and it has not had that chance. It cannot
have it within a year and a half or 2 years, or perhaps 5 years.
On the one hand, we meet with comprehensive reports on the increases in pay roll which have been brought about tinder the code;
and on the other hand, we are faced with the problem of increased
productivity and necessary wage adjustments. We are committed
to a program predicated upon the increase of the consumption of
industrial and agricultural products through an increase of purchasing
power. Certainly, no convincing proof has been advanced that our
premise is not sound.
I think that we have accepted that economic philosophy that recovery must depend upon buying power, the creation of a market
for manufactured goods; and that market is here, ready to consume
the goods if we can develop the buying power within the market.
On the contrary, we have, I believe, learned through our brief
months of experience that the sharp fluctuations in the activities of
our whole economic structure can be, to a degree at least, stabilized
through the establishment of minimum rates of pay and maximum
hours of work.
Certainly, one of the most outstanding achievements which we have
experienced under the N. R. A. is the abolition of certain "sweatshop" conditions which have prevailed for many years and which,
under conditions of savage cutthroat competition were becoming
increasingly aggravated.
If the N. R. A. has served no other purpose than to have eliminated
the sweatshop in the garment-making industry and in other industries
where the tendency was always downward toward sweatshop conditions, it has served a noble purpose and justified the experiment.
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Hourly wage rates of 7 or 10 cents have been increased to 25 and
30 cents. That is the minimum. Lifted these submerged workers,
the forgotten men and women of the Nation who were away down,
lifted them up to a minimum basis and in that way bottomed our
economic structure with a solid foundation.
I cannot at the moment estimate the great benefit that has come to
millions and millions of forgotten men and women, men and women
without hope, without help and without support, because they were
submerged, they were forgotten, they were unnoticed, they were the
victims of economic demoralization.
It is not difficult to imagine what it has meant to the workers
concerned to have their hourly rates which prevailed at the depth of
the downward surge in our economic activity doubled and tripled
through codes of fair competition.
Even though the minimum rates are still low, it did mean a lot to
these workers to have their hourly rates doubled and tripled simply
because the N. R. A. through its coding processes , rovided for the
establishment of higher minimum rates of pay.
I do not propose to consider at this time the adequacy cf the minimum wage rates which the codes have provided, nor will I present
before your committee today testimony with regard to the hardship
which has resulted because of the fact that provision has not been
made for the adjustment of all rates through codified industries. As
a general policy, the Administration has not established rates above
the minimum in codes of fair competition. There is much to be said
for this policy. In any given industry, it is virtually impossible to
set standard rates for all occupations which would fully protect the
workers involved. Furthermore, any attempt to establish rates
throughout industry through codes of fair competition would seriously interfere with the right of employees to determine their rates
of pay through negotiations, even though we recognize that code
rates established for any class of work are only minimum rates for
that class of work. Up to the present time, it has not been possible
to include in codes general provisions with regard to the adjustment
of rates above the minimum on the basis of which adequate protection
could be given to those workers who possess greater skill than that
of the common labor which is the basis for code minimum rates.
We feel very keenly that there is yet much to be done before our
program of planning for the elimination of unfair trade practices, or
unfair labor practices can become a reality. But I say to you most
emphatically that what has already baen accomplished in lifting minimum rates out of the depths to which they had been driven in 1932
and 1933 is a real achievement. And it is inconceivable that either
the Congress of the United States or the people of our great Nation
would abandon this great economic experiment which has led to this
real achievement. Certainly none of us here could be reconciled to a
return to those times when conditions of employment were almost
wholly beyond human control.
We have not forgotten the dark days. They still linger within our
memory, and we do not want to go back, and we shall protest against
going back.
Labor expected from the N. R. A., also, an increase in employment
possibilities and a stabilization of employment. In 1933, before the
adoption of the N. R. A., we reached the appalling number of almost
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14,000,000 unemployed. By October 1933, when the N. R. A. had
become effective through the President's Reemployment Agreement
and codes, that figure had been reduced to 11,000,000. It stands at
about that today, perhaps between 10,000,000 and 11,000,000 today.
That men can be put back to work by a reduction in the hours of
work has been amply proven. That is one economic fact that has
been very clearly established through our experiment in the coding
processes. There might have been some doubt in our minds as to
whether reduction in hours of labor would create work opportunities
for the unemployed, but in this laboratory where we have experimented, we have established that fact. It is no longer a matter for
argument or for speculation. It is beyond that.
Our experience of the past 18 months is evidence which cannot be
doubted. The N. R. A. has established beyond question the soundness of the principle of reduction of hours of work as a means of bringing about reemployment. That there are still many millions of unemployed is not proof against the soundness of the principle. It is,
rather, proof only that we have been too hesitant and timid to reduce
the hours of work sufficiently to absorb a major portion of the unemployed. Hours of work have been fixed by most of the codes at 40
per week. That is too long a work week, in view of the present technological and managerial development of industry. Too long.
We have simply not yet been able to adjust our thinking and our
planning to the changed economic system which we have been building up since the beginning of this century. We have not yet realized
fully that we have come to a place where we can with safety and with
profit bring about a drastic reduction in the hours of workd. Nevertheless, we have, under the N. R. A. made a long step in that direction. Many industries which before the adoption of the codes were
working-listen-60, 70, and 80 hours per week have now reduced
their hours of work to 40 or 45. That is genuine progress.
What the reduction of hours of work has meant is shown by a comparison of the index numbers of production, employment, and pay
rolls since the N. R. A.
I am not g _ng to burden you with figures, but here are some that
appear to me to be significant.
During the period from July to November 1933, while the N. R. A.
codes were becoming effective, and while much of industry was still
working under the Prfsident's Reemployment Agreement, the reports
of the Bureau of Labor Statistics show that production declined 30
percent; yet employment during that time increased almost 6 percent,
and pay rolls increased 10 percent. I do niot believe that a similar
record could be found at any other time in our industrial history. The
ability of industry not only to maintain but actually to increase
employment and pay rolls while production decreased shows what
the recovery program can do. If we compare that time with the period
from March 1933 to May 1933, when industry was trying to produce as
much as possible before it was placed under any restriction as to hours
and wages, we see that during those months, while production increased 63 percent, employment increased only 17 percent, and pay
rolls increased only 27 percent.
Those two comparisons of production, employment and pay rolls
probably show as clearly as anything could show just what N. R. A.
as done in this direction. It is highly significant that the codes
make possible a steadiness of employment and pay rolls which was
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not possible under the former unregulated conditions. In the past,
production increases were generally accompanied by longer hours,
which restricted and to a large degree prevented increases in employment. We can see from this comparison of code and precode conditions exactly what would happen if the N. R. A. were not continued.
We should return at once to a situation in which some men worked
70, 8p, or 90 hours per week, while others searched diligently and
desperately for work which they could not find.
Senator HASTINGS. Was there very much of that 70, 80, and 90
hours a week?
Mr. GREEN. There was some. There was a great deal; more than
you would realize.
Senator HASTINGS. What were the industries?
Mr. GREEN. In many of the service industries. Industries that it
is now proposed to be placed outside of the codes. To that I do not
agree The exploitation of submerged forgotten men and women.
If ou wish, I will get the statistics on that for you.
Senator BARKLEY. I wish you would put that in the record.
Mr. GREEN. I will.

(The following information was subsequently submitted by Mr.
Green.)
Complete information on hours of work for all industry is nowhere available,
either before or after the N. R. A. It is, therefore, impossible to say just how
many employees worked excessively long hours before the N. R. A. became
effective, or before yours of work were reduced by the depression.
A few reports received from certain plants show that the following hours were
actually worked in June 1929:
Hours
Cleaning and dyeing, Indiana ----------------------------------60-72
70
Chemical industry, Texas -----------------------------------------Petroleum industry, Ohio ----------------------------------------88
70
Petroleum industry, Pennsylvania --------------------------------Aluminum industry, Ohio ........................................
77Y
84
Cement, Alabama -----------------------------------------------84
Cement, Georgia ------------------------------------------------.
.
8
4
.
.
.
.
.
.
C em e n t, I o w a ------- ------- ------ ------- ------ ----84
Cement, Pennslyvania ------------------------------------------Lumber, West Virginia ------------------------------------------60
84
Cereal manufacturing, Iowa -------------------------------------Wood preserving, Mississippi -------------------------------------70
The following examples, taken from the Monthly Labor Review of July 1933,
and August 1933, show some average hours actually worked. Let me call attention to the fact that these are the average hours worked. When the average
hours of work ar3 from 60 to 70 per week, it is obvious that many employees
must work much longer hours.

Industry

Year

Avera
hours
actually
worked
in I week

1929
50.3
Aircraft engine manufacture ...........................................................
Bakery:
1931 -----1.0
Atlanta, Oa .................--------------------------------------------------------Dallas, Tex...
. . . . . . . . . . . . ..-----------------------------------------------------620

0.
.............................................................
Houston, Tex
B7.0
Worcester, Mass .........................................................................
81.0
.... 1932
7-..
.------. .....-.Dyeing and finishing of textiles ......................-----Gasoline filling stations .......................................
.......
1931
Charlotte, N. --------------------------------------------- _
8.0
.. .0
Dee Moines, Iowa .................................................................
- 7.0
Jacksonville, Fl .........................-- --------- o------------ - ..............
b.0
.............
Washlngton, D. C..............................................
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Mr. GREEN. Before proceeding further, I want to refer briefly
again to our accomplishments through this laboratory of experiment
in the direction of hours as a remedy for an employment. I cannot
emphasize that too strongly. Here we are hovering along with ten
or eleven million unemployed, a standing army that is a menace to
the tranquillity and the peace and order of the Nation, a drain upon
the taxpayers of the Nation.
Common sense tells us that it would be far better to put these people
back to work, let them share in the amount of work available,
than it is to maintain them as dependents of a great nation. That is
the reason why labor is urging the adoption of the 30-hour week bill.
We want to boldly strike at this evil, and I am convinced, after making
a survey of the situation, and after going through my experience of
this last 2 or 3 years, that we cannot provide work for our increasing
population, for those who are here, on the basis of a 40-hour or a 36hour work week. We must find the remedy. We must face that
fact today, tomorrow next week or next year.
Senator CouzENs. Have you any statistics, Mr. Green, to indicate

the adequacy of skilled labor?
Mr. GREEN. Yes; we have it; but I have not included it in this
statement.
Senator CouzEws. I wish you would get it, because I think it is a
fact, at least to a degree, that there is a great shortage of adequate
skilled labor in many of the industries, and therefore the cutting of
hours would not leave an adequate supply of skilled labor. I recognize
fully that many of these unemployed to which you refer belong to the
common labor, hi which they are unable to take the positions of
skilled labor, in the case of the shortening of hours. I just would like
to have some facts.
Mr. GREEN. I will be glad to do that.
Senator BLACK. May ask in what industries there is a shortage?
Senator COUZENs. There are a great many I have been informed
where there is, and, further, I am not on the witness standSenator BLACK (interposing). I just asked you, Senator.
Senator CouzENs. I want to know the facts. I asked Mr. Green if
he could furnish us with information with respect to that statement.
I am not able to give it definitely. And besides, I am not on the witness stand. I am asking the witness for information.
Mr. GREEN. I will be glad to do that, Senator. I will be glad to
assemble it and supply it to you personally as well as for the benefit of
the record.
Senator COuZENS. Thank you.

(Mr. Green subsequently submitted the following statement:)
MEMORANDUM

ON UNEMPLOYMENT

AMONG SKILLED

WORKERS

Trade union reports for the month of March 1935 show high unemployment
among skilled workers.
Among skilled craftsmen in the metal trades, 26 percent of the membership
were out of work in March 1935, in the country as a whole. This figure covers
the following skilled workers: Machinists, molders, pattern makers, metal polishers, blacksmiths, boilermakers and sheet metal workers. In certain cities, unemployment among skilled metal trades workers runs very much higher than 26
percent. For instance, in Cincinnati, 50 percent of the membership were out of
work, in Los Angeles 48 percent, in Seattle 44 percent, in Minneapolis 41 percent,
Buffalo 35 percent, Chicago and Cleveland 33 percent, Milwaukee 32 percent,
Philadelphia, Baltimore and San Francisco 31 percent.
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In the building trades, unemployment of skilled workers is even more severe.
Figures covering the country as A whole show 59 percent of the membership out
of work. This includes the following craftsmen: Asbestos workers, boilermakers,
bridge and structural iron workers, carpenters, electricians, elevator operators,
lathers, painters, plasters, plumbers-steamfitters, sbeet-metal workers, roofers
(damp and waterproofing), bricklayers and hod carriers. In many cities two
thirds to three-quarters of the membership are without work: Omaha, Nebr.,
and Paterson, N. J. 74 percent, New York City and Jersey City, 72 percent,
Philadelphia 69 percent, Cleveland 68 percent, Cincinnati 66 percent, Buffalo
65 percent, Chicago, Pittsburgh and Minneapolis 62 percent.
Mr. GREEN. One other example will show what the N. R. A. has
done toward a stabilization of employment and pay rolls. From May
to September 1934 production decreased 20 percent; there was a period
of 6 months in 1932, from January to July, when a similar decrease in
production occurred. Now, if we look at the changes in employment
and pay rolls during those two periods, we find that under the codes
employment decreased only 10 percent, while in the precede period it
decreased 16 percent; pay rolls under the codes decreased 13 percent,
while in the precede period there was a 23 percent decrease. In
other words, when there was no code protection declines in production were accompanied by substantial declines in employment and
drastic reductions in rates of pay.
We have not put all of the unemployed back to work, but the program we have initiated under the N. R. A. is capable of bringing
about complete reemployment. We need only to reduce further
hours of work, while maintaining earnings, to make the recovery
program fully effective.
I want to qualify that by adding, providing Congress, in my
judgment, will pass the 30-hour-week bill introduced by Senator
Black and provide that there shall be established in all of the industrial codes of fair practice, the basic 6-hour day, with such
flexibility in the application as provided for in the bill. I think then
we have reached almost a solution of our unemployment problem.
Senator BARKLEY. What effect would the passage of the 30-hour
bill have upon the necessity of providing minimum hours in the
codes?
Mr. GREEN. That is the point I was making, Senator, that if the
Black bill were passed, then each code would be required to incorporate in the code as a minimum, the 30-hour work week.
Senator BARKLEY. Would it be necessary to incorporate in it at
all if the law provided for a minimum?
Mr. GREEN. It provides for certain flexibility provisions which
may be changed by application to the Department of Labor.
Senator BARKLEY. It is not a rigid 30-hour bill?
Mr. GREEN. No; it is not rigid in that respect; it is flexible. We
cannot, after all, expect to make more than a beginning in the short
time during which the N. R. A. has been in effect. I want to hammer that thought home. The average length of the codes, according
to the Division of Research and Planning of N. R. A. is less than 1
year.
Just think of that. We have had a year's experience only. There
are some industries that are not coded yet.
Senator COuZENS. What are the prominent outstanding ones that
are not coded as yet?
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Mr. GREEN. Communications. And also some of the building
trades, like structural iron workers ond steel erection and fabrication.
These are not coded yet, and I believe the public utilities are not
coded.
The CHAIRMAN. Mr. Green, may I ask you this question to get your
reaction. If the Congress were going to choose as between the extension of the N. R. A. or the adoption of a 30-hour week bill, which
in your opinion would labor prefer?
Mr. GREEN. My dear Senator, there is no reason to make any
choice; they are companion measures,
The CHAIRMAN. But if there were a choice-that is the question.
Mr. GREEN. We have no choice in that. We are asking for the
enactment of both of these measures, sincerely asking for them. We
think the one is needed as badly as the other. That is my opinion,
and that is the opinion of labor, I know.
The first code adopted, that of the cotton textile industry, did not
become effective until July 1933. That isn't very long. It takes
time to do what we have tried to do under the N. R. A. It is my
opinion that in June 1933 we began an experiment which has had and
will have a profound and beneficial effect upon our economic life.
But that experiment must not be judged by what it has done in the
short time it has been in effect. Great changes are not accomplished
within the short space of 2 years. .If we have made the start, and can
show that we are on the right road, we have done much.
Labor believes we have made a start and that we are going in the
right direction. It is not to be expected that those persons who are
determined to follow their own selfish interests will endorse the
N. R. A. It imposes restrictions upon them; it curtails their freedom
to exploit their fellowmen and they resent it. The confirmed chiselers,
the people who never have wanted to play a fair game will not favor
any kind of regulation.
They want to be free, free as the beast in the jungle.
They are the people who are today determined to do away with all
regulation and return to the precede days of long hours, low wages,
and intolerable working conditions.
There are certain long established evils in industry which the
N. R. A. has succedeed in destroying. Probably the most outstanding
is child labor. This in itself is a supreme achievement which will
have profound and far-reaching effects upon our social and economic
life.
Senator HASTINGS. Have you any figures to show how much of
child labor was eliminated by the N. R. A.?
Mr. GREEN. I did have some figures in mind the other day, Senator,
and I think it ran between a million and two million. I may be wrong
on that. I may have some other figures in my mind, but I will get
them.
Senator HASTINGS. I have been told that it was only 10 or 15
thousand.
Mr. GREEN. Oh; it is more than that.
The CHAIRMAN. Put those figures in the record.
Mr. GREEN. I will get them and put them in the record for you.
(The following figures were subsequently submitted by Mr. Green:)
The United States Depa-tment of Labor estimates that on the basis of the
1930 census figures, between 120 000 and 150,000 children were gainfully employed in the occupations affected by the 16-year age minimum. For instance
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the textile industry, alone, employed approximately 20,000 children; the clothing Industries nearly 9,000; and other branches of manufacturing something less
than 40,000. Another 8,000 were in hotels and restaurants, beauty parlors and
laundries; 17,000 in clerical occupations, chiefly as errand and mes mger boys
and girls; and 28,000 in stores, etc. With the exception of 14- and 16-year-old
children in stores, who may work only 3 hours a day outside of school hours,
and so are not in the ranks of full-time employees, all such children under 16
had to leave their jobs for older boys and girls and adults. Exactly how many
children under 16 actually held jobs on the date each code went into effect cannot possibly be determined.
Emfiloyment certificate figures collected annually by the United States Children's Bureau indicate that between 1930 and 1933 there was at least a 50-percent
decrease in the number of these boys and girls going to work in manufacturing
and mercantile industries. However, with increasing economic activities there
is every indication that the number would return to the 1930 level, or even higher,
since already, in 1930, the employment figures were affected by the scarcity of
jobs. It was not until 1933 that employment of children under 16 fell at a time
of increasing employment in manufacturing industries, this result probably being
due to the effect of the codes.

Senator BARKLEY. Can you tell what effect the textile code has
had on labor and on production in the textile industry, taking that
as an example?
Mr. GREEN. I am of the opinion that the forgotten men, these who
were never covered by wage agreements, who worked at indefensibly
low wages, and received as much benefit or perhaps more in the
textile industry, the cotton textile industry, than in almost any other
industry in the Nation. They were lifted from this low, submerged
level to the minimum level provided for in the codes, and many of
them are the ones to whom I referred when I said they were lifted
from 5 or 7 and 8 cents an hour to 10, 20, or 25 cents an hour. The
workers, perhaps, above that minimum rate have not benefitted to
the textile industry to the extent that they should or that we hope
for. There is lots of room for improvement, but the hours of labor
were reduced in the textile industry.
Senator BARKLEY. What was the average reduction in the hours of

labor?
Mr. GREEN. I am unable to give you that, because I have not
included that in my statement, but I will get it for you.
But the
hours of labor in the textile industry were very substantially reduced.
(The following statement was subsequently submitted by Mr.
Green:)
The code for the cotton textile industry reduced hours of work to 40 per week.
A study of the textile industry was made by the Bureau of Labor Statistics at the
request of President Roosevelt, the results of which were made public in February
1935. This report shows that in July 1933, just before the code became effective,
only 50 percent of the men in the North and 39 percent of the men in the South
were working less than 50 hours per week. In the North, 15 percent of the men
and 25 percent of the men in the South, were working more than 60 hours per
week. When the code became effective in August of that year, the maximum
hours of work were reduced until 96 percent of the men in both the North and
the South, and practically 100 percent of the women employed, were working less
than 42 hours per week. By August 1934, the hours were much reduced.
The average number of hours worked per week in cotton textiles fell from 49 in
July 1933, to 36 in August 1933, as the code became effective. Since the adoption
of the code, the average hours of work in the industry have never reached the code
maximum of 40, as the following table will show:
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Average number of hours worked per week, cotton textiles, 1933-84
[Source: Trend of employment, Bureau of Labor Statistfosl
Month
January ......................
February .....................
Marcb ........................

Aprl .........................

May ..........................

June ..........................

1933

1934

40.0

34.1

40.0

35.6

45.3
44.1

47.9

49.1

Month
July..........................

1933
48.9

34.9
35. 6

August ---------------------September -------------------

36.5
35.8

31.0

November ------------------

34.

28.8

October ......................

December ....................

1934
30.1
29.7
33.9

35. 4
33.5

1

34.9
33.9

34.5

Senator BARKLEY. What circumstance or condition brought
about the segregation of large numbers who were outside of the
wage agreements, as you said, a few moments ago? How do they
happen to be outside of wage agreements?
Mr. GREEN. Because they are what I referred to as the forgotten
men, and it was impossible to organize them in the textile industry.
That is one reason. The right to organize was challenged and opposed,
and it was impossible to organize these groups and develop wage
agreements for them. They represent the group whose wages were
fixed by the employer.
Senator BARKLEY. Did this line of demarcation exist in separate
units of the textile industry? Say for instance in a factory employing
a thousand people, were some of them within wage agreements and
others in the same factory outside?
Mr. GREEN. Pardon me, Senator. There is very little if any organization in the textile industry in the South.
Senator BARKLEY. I am not speaking so much of organization.
Mr. GREEN. They would have to be covered by wage agreements.
Senator BARKLEY. Of course it would be difficult to have wage
agreements without a group voice to represent them.
Mr. GREEN. Yes.
Senator BARKLEY. So that it is not true then, as I had the impression, that within a given factory there would be some who would be
covered by wage agreements and some who would not be.
Mr. GREEN. In some textile industries, wage agreements covered
practically all employed. Those were in New England and other
sections.
Senator BARKLEY. Where they covered them, they covered all of
them?
Mr. GREEN. In some instances, but they were isolated and few.
Senator BARKLEY. Where they did not cover them, they did not
cover them at all?
Mr. GREEN. They did not cover them at all where they were not
covered. And the percentage of those covered by a wage agreement
in the textile industry was comparatively small, because the textile
employers have always resisted organization.
Senator BARKLEY. Do you know whether the N. R. A. or the codes
have had any effect on production in the textile industry?
Mr. GREEN. In what way?
Senator BARKLEY. Whether it has curtailed it or has increased it
or what has happened to production under the codes?
Mr. GREEN. f think there has been some production control in the
textile industry, because they have been limited to a machine produc-
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tion of, I think, 80 hours, whereas before there had been no limit.
There has been no control previously.
Senator GEORGE. There are two shifts of 40 hours a week,
Mr. GREEN. Yes.
Senator BARKLEY. We have been told, and I suppose it is true,
that the textile industry is one of those that is yet near the bottor
comip aratively, as to its economic condition, in the country.

Mr.*GREEN. That is true. It is in bad shape.
Senator BARKLEY. Has that condition been in any way reduced or
accentuated by reason of the codes or any agreements entered into
under them?
Mr. GREEN. It has certainly been improved by reason of the codes,
because it was in a deplorable state before the passage of the N. R. A.
Senator BARKLEY. It has been in that sort of a state for a long time?
Mr. GREEN. For many years. Some improvement came as the
result of the codes.
The CHAIRMAN. What is your reaction, Mr. Green, to the voluntary codes, whether control of production and price fixing should be
eliminated?

Mr. GREEN. In order to reply to that, Senator, it must all depend
upon the character of the industry.
The CHAIRMAN. Take coal, for instance.
Mr. GREEN. The bituminous-coal industry?
The CHAIRMAN. Yes.

Mr. GREEN. There is an industry where regulation is needed, so
far as the production control is concerned, and stabilization. Whether
that should go so far as to provide for price fixing or not, I am not
able to say, but I think it should in some instances, under strict Government regulation and control.
The CHAIRMAN. Where they are not natural resources, such as coal
or oil or lumber or something like that, do you believe in a voluntary
code, that there should be control of production and price fixing?
Mr. GREEN. Yes, sir.
Senator BARKLEY. Coming back to coal, with reference to control
of production, which would chiefly affect the curtailment of production that any Government agency can allocate to the different mining sections of the country its share of production on the basis of
equity and fairness to all parties concerned, do you believe that that
could be done?
Mr. GREEN. Oh, yes; I favor that, I think it should be done.
Senator BARKLEY. You think that it is possible to do that?
Mr. GREEN. It is, in my judgment.
Senator BARKLEY. Without injustice to any section, or without
any prejudice being brought to bear because of the domination of
any one geographical section over another?
Mr. GREEN. Yes, sir.
Senator BARKLEY. Or because of any artificial barrier in the way
of freight rates and things of that kind?
Mr. GREEN. My judgment is that a plan of allocation can be carried
out most successfully under governmental control, supervised by a
governmental agency, because each coal-producing field serves a certain territory, and it would be quite easy to make the proper allocation
so that exact justice could be done to ell of the fields. There is not
::
:1 , - ,
any question in my mind about it.
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And I want to say in connection with the coal industry, that if you
allow it to slip back, to go back to the old way, that is a ruined industry. It cannot live under the open competitive plan. Neither the
coal operators nor the coal miners can live; I mean economically.
Senator BLACK. Mr. Green before you leave that subject, you
have stated that you believe that the law should provide a regulation
of the coal industry, and that in that industry you would favor price
fixing. You would not favor price fixing unless the public be protected
in some way from unfair prices, would you?
Mr. GREEN. Certainly not, Senator. That must be guarded carefully.
Senator BLACK. In other words, if we do abandon the competitive
regulation of prices in any code, you would then recognize the fact
that the Government would have to step in in sonie way in order
to protect the public from unfair practices?
Mr. GREEN. Oh, yes.
Senator BLAcK. Either by regulation of profits or by some other
method?
Mr. GREEN. Yes, sir; most decidedly so. I favor that.
Senator BLACK. And if we did not do that, then the public would
have no regulation of prices, either by competition or otherwise,
would it?
Mr. GREEN. No; we certainly could not throw the thing into the
lap of those in private industry. This governmental planning, the
governmental control provided for in the N. R. A., in my judgment,
contemplates that very situation; that there must be Government
supervision and Government control so as to protect the public against
exploitation.
Senator BLACK. Then if I understand it, your evidence nowhere
where you make the statement with reference to permitting codes
agreements to fix prices in any way, that would necessarily carry
with it that the Government had a corresponding duty in some manner
to protect the public from unfair prices and unfair profits, large and
excessive bonuses and salaries which dissipate the profits, and so forth,
Mr. GREEN. That is right. And that is one reason I favor the
N. R. A., because it, gives the Government a chance to protect the
public against exploitation, against the appropriation of large profits
to individuals and corporations.
Senator BLACK. The previous bill did not. Have you seen any bill
that does?
Mr. GREEN. I have riot seen any new N. R. A. bill.
Senator BLACK. One of the objections that some of us raised to the
N. R. A. before was that it did permit abandoning fixing of prices by
competition, and substituted no other method of regulating profits by
exploitation of the public. It is your idea then that if this N. R. A.
does give to industry the right to combine and fix prices, it has to go a
step further and protect the public from unfair profits and dissipation
of the business by unfair bonuses or salaries?
Mr. GREEN. Certainly. I do not think any labor man is against
that.
Senator BARKLEY. In what way would you preserve under the
codes or the law regulating the coal industry, the element of price
competition?
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Mr. GREEN. The code authorities, are, as I understand it, given
authority to regulate the production and in a measure stabilize
prices, but upon that code authority are Government representatives,
and those Government representatives should be in a position to
protect the public against exploitation.
Senator BARKLEY. You would not go far enough to say that you
would advocate a dead level of prices so that nobody could compete
as to the prices of their products? You would protect industry and
small industry especially from cutthroat competition in the way of
cut prices for the purpose of injuring a competitor or driving him out
,of business, and in that case you might have to fix some level, but you
would not altogether eliminate from the consumer the opportunity to
negotiate with the seller of coal or other regulated products as to the
price that he should pay?
Mr. GREEN. Certainly not. There is not an intention to do that
so far as I understand the main objectives olthe N. R. A. It is
predicated upon this theory, that industry cannot survive if it is
going to engage in cutthroat competition, selling below cost, depleting
its capital reserves and operating at a constant loss. No one expects
an industry should operate upon that basis. The whole theory is
that the code shall bottom industry, and that the price received from
the products of this industry shall be sufficient to pay a decent wage,
maintaining decent American conditions, and insure a reasonable fair
profit to the owners of industry. That is my conception.
Senator HASTINGS. Mr. Green, in connection with the question
asked by Senator Black, I had a letter from a manufacturer of fertilizer in Georgia, who was writing me, insisting that the codes shall continue and that this act shall be extended, and he said that prior to the
codes their company was paying 4% cents an hour to labor, that they
had increased it under the code to 25 cents an hour, and their firm was
making more money now than they did before the adoption of the
code. Somebody of course was payig for the increased profit and
the increased wages. I suppose that that was the public, as Senator
Black suggested in his question?
Mr. GREEN. Well, Senator, that is only one example of many that
you have referred to, where an industry was muddling along on a wage
basis that was not sufficient to maintain a family even on a subsistence
level. There were no profits---scarcely any, and in most instances
none. I know that was true in many, coalindustries, because they
were bankrupt when the N. R. A. became enacted into law, and it
saved that industry.
The public does not expect an industry to be operated upon that
basis. It is willing to pay a fair price for manufactured products,
providing decent wages are paid and only decent profits are appropriated to the stockholders.
I presume that the instance to which you refer, where the company
was operating perhaps at a loss, or had no profits at all, and through
stabilization the wage level was lifted and his profits increased.
Senator HASTINGS. Or they operated against cutthroat competition.
Mr. GREEN. Cutthroat competition of the worse kind.
Senator BLACK. I have a letter, and I intended to bring it up, that
does illustrate the point. As I recall it, the letter stated that they
had been protected from competition in prices and had been able to
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put their prices at such a level that they could make a profit. And the
farmers of course are the ones that have to pay that profit. That
raises the exact question that I mentioned a little while ago. If we
are to give them the benefit of making agreements which raise the
price to the general public, then it is your idea that, in order to limit
it to a decent profit, the Government must do more than simply
provide in its code that they can raise the price by agreement and
must protect those firms and the public from indecent profits or
depreciation.
Mr. GREEN. It is inconceivable that a government would create a
stabilizing condition such as the N. R. A. and then turn industry
loose and say, "Go as you please."
Senator BLACK. It has not yet made any effort whatever to curtail unreasonable profits. It has no authority under the bill, and it
is your idea that a bill should give that authority?
fr, GREEN. My own judgment is that the Government should be
clothed with the power and the authority to prevent public exploitation.
Senator BLACK. I tried to get that in the previous bill.
Mr. GREEN. That is the principle embodied in the Guffey coal billgovernmental supervision and governmental control. I favor that
same principle.
Senator KING. Would not your philosophy, Mr. Green, lead to a
complete regimentation of all industry, including, of course, capital
as well as labor?
Mr. GREEN. No, sir; I do not think so. I do not think the word
"regimentation" fits into this N. R. A. scheme at all.
Senator KING. Would it lead to the corporative state, such as

Mussolini has?

Mr. GREEN. No, sir; if I thought it did, I would be here opposing it.
Senator KING. Would it lead to the cartelization of industry, including labor, such as obtained in Germany under the Kaiser?
Mr. GREEN. I have not the least fear of that. This is a democracy,
and we are working out our problems in a democratic way. I am
satisfied to follow that policy and work it out in a democratic way,
not under a Facist government or under any cartel arrangement such
asyou refer to.
The N. R. A. has also gone a long way toward the elimination of the
intolerable sweatshop conditions which existed in many industries.
It has made a beginning in the control of home work; it has outlawed
some of the most vicious and harmful labor practices under which
workers have suffered.
That has been a great evil. And under N. R. A., we are making
progress in the elimination of home work where sweatshop conditions
are approximated. We do not want to make the home a workshop
and we have been eliminating that, and it has been growing and
growing and had become a recognized evil.
For example, in one industry, it has been customary to charge to
the worker who was using a machine the cost of repairnig any breakdown which might occur. That has been changed. The NF. A.
has brought about improvements in employer-employee relationships
in many establishments and even in many entire industries.
We come now to the problem of the small enterprise. We hear
again and again that the small enterprise is subjected to very serious
abuses under the monopolistic practices which are permitted, if not
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fostered, under the codes. That is the charge. We are also told that
the small enterprises which do not have certain of the advantages
enjoyed by larger companies cannot afford to make the improvements
in conditions of employment that are required under the codes.
At the outset it is interesting to note that the "small 2iie 'ise"
has not yet been clearly defined. Where is the dividing line to be
drawn?
SeAator COUZENS. Where do you think it ought to be drawn?
Mr. GPEEN. I do not know of any dividing line. I think the small
and the great should be covered by this economic rule.
We are all aware, however, that in certain industries smell units
have for many years carried on their business on the basis of drastic
price cutting which was made possible only by sweatshop rates of pay.
We know that the conditions which prevailed in this country after
1929 encouraged the estab] lhi1 ient oi such units. We recognize, on
the other hand, that in certain lines (,f activity there is an undisputed
place for the small unit, and it must be protected from the detrimental
practices of the larger companies.
Our accomplishments since the summer of 1933 mark the beginning
of a Feat development. But if we are to succeed, no undermining of
this base can be tolerated. Our whole structure must not be jeopardized through the subminimum standards of a very small minority
of enterprises whose economic existence is not justified.
In considering the problem of a small enterprise we should take full
cognizance of the fact that not all larger units have advantages and
operating economies over the smaller units. I think that is a fact.
In a large number of cases the smaller unit is not at a disadvantage
but actually has certain real advantages over the larger competitor.
This point is clearly illustrated in the Dun & Bradstreet Retail Trade
Survey for the year 1933. 1 am not commenting here on the effects
of the codes in these establishments, because this information is not
yet available, but I do want to bring to your attention some of the
results which were brought out by the studies to which I refer.
In the absence of any clear definition as to what constitutes the
small enterprise, we have broken down these figures in two classifications: Retail outlets with annual sales of $10,000 per year or under and
retail outlets with annual sales over $10,000 up to and including
$100,000. From these figures of concerns reporting profits, there
would seem to be a direct connection between the relatively high
profits which are shown by certain smaller units and their relatively
low-wage costs. For example, the study of bakeries shows that in
the small units the percent which profits constituted of net sales was
twice that of the larger units, and the percent which wages constituted
of net sales was less than one-half of the figure for the larger units.
Senator KING. What period was that, Mr. Green?
Mr. GREEN. That was Dun & Bradstreet for 1933.
Senator KING. You have no figures for the predepression periodsay, for instance, from 1923 to 1929? I do not want to disturb the
continuity of your presentation, but if you have that, I should like
to have those figures.
Mr. GREEN. I do not believe that I have incorporated them here,
but of course I will get them for you, Senator.
The Dun & Bradstreet "Retail Survey" which was made in 1933,
was the first of its kind. There are, therefore, no comparable figures
available for the predepression years.
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In the case of the 5-and-10-cent stores, the percentage of profits for
the smaller units was 60 percent above that for the larger uiits, while
the percentage of costs represented by wages was approximately only
one-third. The small enterprise in the photography field showed
profits three times as high as those for large units, while wage costs on
a percentage basis were only approximately one-half for those of the
larger units.
These brief examples clearly show that there is no foundation to any
general statement that the small enterprise is operating at a disadvantage and must receive special consideration. On the contrary,
these examples conclusively prove that in many cases the small
enterprises show more favorable earnings than the larger units and
that these more favorable earnings are largely due to the lower costs
of labor that prevail.
Senator HASTINGS. You are talking about those doing a $10,000
business. Is not a great deal of the matter of labor in that case due
to the man that is operating that business himself, and are his wages
taken into consideration in those figures?
Mr. GREEN. Yes. We have taken the wages into consideration of
those plants producing under $10,000 and those over $10,000. It is
a matter of fact that those who produce $10,000 or less employ less
labor, but they employ some labor.
Senator HASTINGS. I had in mind a man doing a $10,000 business
must perform the greater part of the labor himself?
Mr. GREEN. I am not in a position to say that. It all depends
upon the character of the business; but it is reasonable to conclude
that a man doing a $10,000 business, even if he did a large part of it
himself, must employ some labor. My report here is based upon the
facts as we developed them in connection with that matter.
Senator KING. Were they $10,000 sales or cost of operation?
Mr. GREEN. $10,000 sales. They were retail outlets with annual
sales of $10,000 per year or under and retail outlets with annual sales
over $10,000 up to and including $100,000. Those were the firms
covered in those figures.
One of the chief complaints against the N. R. A. is its failure to
achieve f'ull compliance with code provisions. I believe that most
employers have observed code provisions covering hours, wages, and
general working conditions. Of course, there are many employers
who have not-who have resorted to every kind of trickery to evade
their responsibilities under the recovery program, while they took
advantage of that program for their own benefit. There will always
be a lawless minority, no matter what the law may be. We knew
this would be so when the law was adopted. Those lawless few can
and will be brought into line. President Roosevelt in his talk to
the code authorities gathered in Washington a year ago this month,
said, in this regard:
It is * * * common sense for the consuming public in their own interests
as well as for labor and for industry, to join in seeing to it that the few who
think only of selfish gain be made to play the game with the overwhelming
majority.

He described the same condition when last June he said, in talking
of the recovery program:
It is well for us to remember that humanity Is a long way from being perfect
and ihat a selfish minority in every act of life * * * will always continue
to think of themselves first and their fellow beings second.
119782-35--Fr 8-18
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A very profound truth.
These statements of President Roosevelt apply not only to the
field of compliance with code provisions, but to support of the entire
recovery program. I do not believe that the majority of employers
are willing to see the N. R. A. scrapped. I know that labor is not.
It would vigorously oppose it. There is again a willful and selfish
minority opposed to regulation for the common good. They are still
inspired by the law of the jungle, the survival of the fittest--"me and
my wife and say no more; I care nothing for the others." They say
"Even though my acts may be demoralizing, it makes no difference."
We cannot tolerate that because it pulls down the standard set.
It is they who are attempting to end the experiment upon which
we embarked 2 years ago.
We cannot surrender to them. No matter from what appeal,
sentimental or otherwise, or how they attempt to play upon our
emotions, the facts are that our judgment must prevail. We cannot
permit the welfare of humanity, of the common good, and the public
interest, to be surrendered.
Compliance with ccde provisions can be secured. The best means
of securing that compliance is through self-organization of the
workers.
If they would leave us to organize, if we could make section 7 (a)
a vital, living, active thing, we will bring about compliance. Labor
will see to that.
As soon as workers are really free to organize they will see to it that
unscrupulous employers do not take unfair advantage either of their
employees or of their competitors, through unfair abor practices.
Of cothe
N.R. A. has notn et with the approval of all groups
or of all individuals. Of course, there are people who have been forced
to do things they did n t want t, do because of the N. R. A. Business
has improved to such a point that some employers are now anxious
to go ahead without the necessary cooperation with Government or
the necessary protection for labor. What 2 years ago was looked
upon as Government assistance in getting business out of a very tight
place has now become the unwarranted interference of Government
in business. So many business men want to do away with the N. R. A.
and go back to the old system. We can never go back. We must
have an agency which is designed to bring order into our industrial
life. We must build up the experience of the past 2 years, if we are
to achieve economic balance. We can no more hope for automatic
recovery now than we could in March 1933. It is impossible. We
cannot forget that we still have 11,000,000 unemployed and that a
return to normal functioning of our economic system cannot be expected until the conditions which created that unemployment are
corrected. Nor do we want to return to the predepression days of
ruthless competition in every phase of our industrial life. We cannot go back to savagery.
It would seem to me in all fairness that if there is any group in the
industrial life of this N ation which might with justification feel that
the N. R. A. has been a failure, it would be labor.
We have been disappointed, not because the fundamental principles
of N. R. A. were unsound but because of errors in its administration.
But we distinguish between that which is fundamental and that which
is administrative. We have not received all we hoped for, but if we
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would yield to our feeling, we would be here appealing to you to
repeal it and punish industry, but we are not doing that.
The collective-bargaining portions of the act have not been enforced; minimum wages established in the codes are too low; the
hours fixed in the codes have been too long to reabsorb into industry
all the millions of unemployed whom we hoped to see reemployed
and the wage rates fixed have not been adequate. Labor has not
been given the place in the determination of code provisions nor in
the administration of those provisions which it had every right to
expect, and which it did indeed expect. We have demanded again
and again that labor must be given representation upon every code
authority which is constituted under the N. R. A.
If we had been given representation upon code authorities, many
of the complaints against N. R. A. would never have been made,
because labor would have made its contribution.
Senator COUZENS. Who is responsible for that condition that you
complain of?
Mr. GREEN. The administration of the National Recovery Act.
I do not mean the President, but the administrators of the National
Recovery Act.
We have demanded that labor be equally represented with industry
upon every board set up to administer the N. R.A. We still urge
equal representation; we still urge a very significant shortening of
the week, and an increase in minimum rates of pay, absorb the unemployed, and build up buying power.
We urge that the collective bargaining provisions of the act be
strengthened and clarified by legislation. All the changes which we
urge, however, let me point out, are predicated upon the continuation
of the N. R. A.
In December of last year, I summarized the recommendations of
labor with regard to the N. R. A., as follows:
1. That section 7 (a) which provides for collective bargaining, be
retained, and that it become the law of the land without regard to
whether or not it may be incorporated in industrial codes of fair
practice.
That it be a part of the fixed policy of the Nation. Let us make
real and vital and declaration of public policy which Congress incorporated in the Norris-LaGuardia Act, and what we can do about
making section 7 (a) the law of the land.
2. hat provisions for the regulation of child labor, the establishment of minimum rates of pay and maximum hours be retained.
3. That provision for the elimination of unfair trade practices be
made.
4. That the new N. R. A. be broadened in its scope, so as to provide
for appropriate labor representation upon all code authorities and
equal representation with industry in the administration of the
National Recovery Act.
I shall not today attempt any discussion of the changes which labor
would like to see in the N. R. A. When a new N. R. A. bill is submitted, I shall hope for an opportuntiy to make specific rcconunendations as to the form the law should take.
There is, however, one proposed change of such great importance

that I must call it to your attention. It has been proposed before
your committee that certain codes be dropped from the N. R. A.
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and some millions of workers be left without any protection. That
should not be. I cannot be too emphatic in my statement that the
N. R. A. must cover all workers.
I therefore disagree with the recommendations made by some distinguished representatives who have come before your committee.
I think the coding process should be broadened so as to bottom
industry completely, and thus protect those who are helpless and
cannot protect themselves so far as minimum rates of pay are concerned and maximum hours of employment. Prevent the pendulum
from swinging back to the old long hours and low minimum rates of
pay.
Senator KING. I want to ask you, Mr. Green, whether your plan
contemplates the prevention of any man from getting work unless he
is a member of the Federation of Labor or of unions or of union labor.
Would it be a compulsory closed shop?
Mr. GREEN. No, sir. I do not contemplate that, and I do not
know wherever you got that impression.
Senator KING. I was asking whether that is your view.
GREEN. You must have had a little impression; and that is not
myMr.
view.
Senator KING. I did have that impression from some-not youMr. GREEN (interrupting). All we want is to give the right to the
workers to organize. If they choose to come to the union, let them
have it. If they choose an independent union, let them have that.
If they choose the American Federation of Labor, let them have it.
They are entitled to that.
Senator KING. I agree with you, and if I were a laboring man I
would become a member of the American Federation of Labor.
Mr. GRELN. I would like to have you as a member of the United
Mine Workers of America. [laughter].
Senator COUZENS. While you are on that point, why is it that unionism has not progressed further in this country than it has?
Mr. GREEN. There is no movement in America, my dear Senator,
that is opposed so viciously and so ruthlessly as the American labor
movement. That is the answer. It is because these employers have
said, "Thou shalt not."
Here is a case: In the Firestone Tire & Rubber Co. and the Goodrich Tire & Rubber Co., the workers accepted section 7 (a) as real and
vital, and a large number of them organized. They have never done
that before under the N. R.A. They were afraid. But they organized. When they organized, they asked that they be permitted to
company
Theemployees'
with
the company.of our
bargaining
engage
in collective
with our
representatives
are bargaining
said, "We
association", which was the company union established by them,
financed by them, fostered by them, and protected by them. They
said, "All right; they do not represent the workers." The company
said, "They do." There was the usual situation. So they came
before the National Labor Relations Board, met up under Public
Resolution 44, passed by the Congress of the United States. And
there was an appeal to that Board to determine this issue. How?
Through an election held at the plant under Government supervision.
Well, the Board said, "That is a fair request. You have asked that
it be determined democratically. If they want the company union, if
the majority of them want the company union, all right. If the
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majority of them want the independent union, they ought to be given
the privilege to say so." And the Board ordered the election.
When the representative of the Board made that known to the
company, the company said, "No; you won't. There will be no
election here."
Why was there not an election? What were they afraid of?
Now, those cases are hanging in the courts, and we can not even
hold an election to see whether the workers want the American Federation of Labor or the company union.
The same thing in the Houde case. The same in the McDonald
case. The Steel Corporation has said "no' , the rubber barons have
said "no ", and the automobile manufacturers have said "no." There
is the answer, Senator.
Senator COUZENS. Didn't the automobile people have any election?
Mr. GREEN. No, sir. They have been pretending to hold some
elections, but not under Public Resolution 44. There is the answer.
Senator COUZENS. Under what form did they hold it?
Mr. GREEN. Under this company union board that is functioning
up there known as the "Wolman Board." That is a company union
board. Whenever you see the company clinging tenaciously to a
board and praising it, you know that it is their instrumentality. And
they praise that board and damn the National Labor Relations Board.
There are between 2,000,000 and 3,000,000 men and women employed
in the so-called" service trades." They are among the most exploited
and poorly paid groups of workers in this entire country.
Just imagine what the chambermaid in a hotel could do in order to
correct a grievance. And there are thousands of them. And bell
boys.
I say now that labor will never willingly see them denied the protection given to all other workers and will oppose with all the force at its
command any attempt to limit the N. R. A. in such a way that these
millions of men and women will be without any regulation as to their
wages, hours, and working conditions.
Let us bottom them. Let us protect them to that extent.
Senator KING. Mr. Green, may I ask you a question there?
Mr. GREEN. Yes.

Senator KING. Some of the States have rather strict laws relating
to labor and fixing hours of labor. Has your organization addressed
itself to State legislatures and to the people of the State with a view
to securing such legislation that would deal with purely intrastate
industries?
Mr. GREEN. Yes. I am glad you brought that point up, Senator.
We have, and we have secured the enactment of nnimum wage laws
in some of the more progressive States. We have seured the enactment of leislation lilting the hours of working women in a number
of progressive States. We have secured the enactment of State
N. R. A. legislation in a number of States. I had the things in my
mind. I think it runs more than it does in the States that have passed
N. R. A. laws patterned after the National Recovery Act.
Senator COUZENS. Utah did yesterday, did it not?
Mr. GREEN. I think so.
Senator KING. May I say that for years I labored to secure restriction of hours in my State, and what I have felt, and feel now, is that
your organization, and labor generally, could get many of these meas-
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ures of relief which they are asking for and which they ought to havo,
through the State legislatures where the matters relate to purely
intrastate matters, so that you do not have the conflict between the
National Government and the States themselves.
Mr. GREEN. We have succeeded admirably, Senator, in a number
of progressive States, but, listen: There are some States that are,
where the employer control is so perfect that it is hopeless, and there
is no-chance.
Senator KING. Let me make this suggestion. Reforms are rather
slowMr. GREEN (interrupting), Would you be surprised if I tell you
that there are still four States where there are no workmen's compensation laws?
Senator KING. No; because it has only been since Ohio inaugurated
that system 25 years agoMr. GREEN (interrupting). Isn't ,hat a good while?
Senator KING. Yes; but I was going to say that the States have been
moving forward just like this with every reform.
Mr. GREEN. Let me show you the competitive disadvantage which
a State is put at where it enacts progressive legislation and establishes
decent minimum rates, with States where there is no legislation of
that kind. Your manufacturers in Utah-if there are any there-I
know there are mining manufactures there, but I do not think Utah
is a great manufacturing State, is it?
Senator KING. We have some.
Mr. GREEN. If in Utah the legislature establishes fairly decent
minimum rates of pay and shortening of hours, and Colorado just
simply works as long as they please, how can Utah compete with
Colorado?
This is a matter of universality. The whole thing depends upon
the competitive relationship between one section of the country and
another, and the exploited worker in the South is entitled to as much
protection by this Federal Government as the exploited worker in the
more enlightened States, and that is the reason why we feel at least[Laughter.] I will change that to "progressive States." I will
change that, if you please, to "progressive States."
What we are trying to do is to establish a national basis upon which
you can stand and upon which we can build our national economic
structure, because there are some things that are clothed with national implications rather than State implications.
It is squarely up to the Federal Government to chart the course
which is to be followed. The formation of policy must be centralized
under the National Recovery Administration. it is not my province
to discuss the legal basis for the protection of these workers. It is
my firm conviction, however, that some method can and must be
found whereby they shall be covered by codes.
I am receiving many statements from unions and from individual
workers all over the country, to the effect that the N. R. A. must be
continued for at least 2 years more, in order that we may know what,
kind of a permanent organization we must build. This is reasonable,
isn't it? We have been experimenting for a short period of time.
We want to find what is the virtue of this experimental legislation.
What are its faults? What are its weaknesses? We cannot find out
in 1 year or a year and a half, but perhaps we will know more about
it within the next 2 years.
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As one expression of the workers' desire for a continuation of the
N. R. A., let me read to you an extract from a letter which I received
recently [reading:]
At the regular meeting of the Central Trades and Labor Council of Greater
New York and vicinity held on March 21, 1935, the delegates assembled voted
unanimously that the national Industrial Recovery Act be continued and extended for a period of at least 2 years or more and that it provisions be amended
to conform with the recommendations as enunciated by the American Federation
of Labor * * * and I have been authorized and instructed to convey to
you that our central body favors the extension of the National Industrial Recovery
Act.

This represents the sentiment of the workers in that great metropolis of New York.
That is a sample. I have received numerous letters of this kind from
orgized workers all over the country.
No one would urge tearing down the foundations of a great bridge or
dam on the theory that it should be destroyed because it was not yet
a completed structure. Yet, there are those who urge that a great
social and economic experiment be scrapped because it has not reached
completion in the short space of 2 years, Labor is not so impatient.
Labor recognizes that social progress is a slow and unending task and
that no worthwhile venture should be abandoned until there has been
every opportunity for a thorough trial.
I base my earnest recommendation to this committee upon that
statement, that N. R. A. has proved its virtue and its soundness. We
have experimented in the governmental laboratory with N. R. A.
More than 2 million men have been put back to work as the result of
reduction in the hours of labor, and I recommend upon the basis of
the statement I have just made in behalf of labor, that N. R. A. be
extended for a period of 2 years.
The CHAIRMAN. The committee thanks you, Mr. Green. The
committee is going to meet this afternnoon at 2 o'clock in the District
of Columbia Committee room in the Capitol. Mr. Blaisdell will finish
his testimony at that time. The committee will now go into executive
session.
Senator HASTINGS. I would like to have this letter printed in the
record following Mr. Green's testimony.
(The letter is as follows:)
WILLIAMSPORT, PA., February 4, 1935.
Hon. ROBERT RicH,
Washington, D. C.
HONORABLE SIR: The N. R. A. has been bothering and threatening our firm.
We had 4 men whom we kept all through the depression, not because we needed
them, but because we did not let any of our men go, but kept these 4 men working on odd jobs of all kinds, any kind of work that we could make for them,
pipe fitting, heating, mowing lawns, repair work on my properties, or anything
Jiost to keep them busy. Their pay was from 55 cents per hour to 68 cents.
we even had them digging ditches. They were the most inefficient men we had
on our list. When the code went into effect saying that we must pay our men
$1.20 per hour these men complained to the code authorities that they wanted
$1.20 per hour back pay for 2 months. This rate is 20 cents higher than was
ever paid in this city at any time. These rates are all out of reason. People are
not able to pay that rate in this locality.
One of these who made the complaint is a boy who just completed his apprenticeship. Another is a man about LAyears, with no family and who is no good as
a workman whatever. The third is an Italian boy who learned his trade with
us, and who has since gore into business for himself, and we feel sure that he is
not charging code prices. The fourth man is one who has been working for us
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for 10 years, and changed his mind just as soon as he made the complaint
against us.
We employ about 18 married men with families, working steady through the
whole depression, giving them any kind of work that I could scrape up, just so
that they would not have to go on the relief.
Since 1929 1 have worked every day from 10 to 15 hours, and have had to
borrow $10,000 to keep from being sold out, and we have a Government homeloan mortgage of $11,212 on our home, the largest in the county.
The N. R. A. has stopped me buying direct from manufacturers, which I have
been doing in the past. This puts Sears, Roebuck in a position to sell cheaper
than I can buy. As an example, Sears, Roebuck sells radiation for 27 cents per
foot, and we have to pay 28 cents a foot through our jobbers. Before the
N. R. A. we bought radiation 4 to 6 cents a foot less than Sears, Roebuck was
selling for. They pay their plumbers about 50 cents per hour.
The Pennsylvania Power 9 Light Co. pay their men about 55 to 60 cents per
hour. They will repipe your hot-water line in the cellar with copper piping for
$7 a lump sum. This is between $20 and $40 below anyone's actual cost.
We have had one new house built in Williamsport this year. The Williamsport
school board is building a unit to the high school. The R. W. D. is doing the
work, which should have gone to the plumbers, and they are only paying 75 cents
per hour to plumbers, and we are expected to pay our plumber $1.20 per hour.
Is there anything fair in this?
Well, I will be glad to send the keys to my home and plumbing business and
maybe I can get a job from the Government.
Respectfully yours,
KARL PLANKNHORN.
(Whereupon, at 11:30 a. In., a recess was taken until 2 p. In., of the

same day, as noted.)

AFTER RECESS

(The hearing was resumed at 2 p. In., at the District of Columbia
Committee room of the Capitol.)
The CHAIRMAN. Dr. Blaisdell, you may proceed, resuming where
you left off in your testimony the other day.
STATEMENT OF THOMAS C, BLAISDELL, JR.-Resumed
Mr. BLAISDELL. Senator, I believe Mr. Green testified this morning.
I was not present at the hearing, but in view of the fact that a number
of the Senators yesterday indicated an interest in the attitude which
the Consumers' Advisory Board under the N. R. A. has taken on labor
questions, I feel that it would be wise to read for the record two pararaphs in a statement which I submitted at a public hearing on
anuary 30 before the National Recovery Board [reading]:
Labor, we repeat, has much the same interest as does the consumer in the consequences of the codes. If the codes advance prices faster than they advance
wages, living standards will fall, volume of output will decline. Employment
will be reduced. The nominal wage gain will be more than canceled by the loss
of 'obs and the rise of prices.
of do not believe that better wages need so to defeat themselves. The crux
of the matter lies in the relationship between wages and costs. Employers have
frequently asserted that higher wages spell higher costs. If they do, and If
these higher costs are passed on in higher prices, there is danger that consumption and employment will suffer. But they need not have this result. If
management and labor will unite to eliminate wastes, improve processes, standalwze products, cut overhead, turn out increasing quantities of goods and sell
them at prices which the people can pay, costs will fall as wages rise, and decent
wage scales will be no bar to decent living.
The CHAIRMAN. That is a very good statement.
Mr. BLAISDELL. I was speaking of the policies of the Consumers'

Advisory Board having their authority within the act itself. I
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referred specifically to the attitude of the Board toward code provisions which have an effect of regulating prices. That this position
properly interpreted the act seems clear from the statements of

Senator Wagner during the debates on the bill. I quote from Senator
Wagner's statements during that debate [reading]:
Mr. WAGNER. I have reiterated on the floor two or three times, and it was
stated any number of times in the committee that It is not contemplated that
prices shall be fixed, because the fixation of prices is not in conformity with the
preservation of fair competition. I made that as clear as I could and still there Is
constant reiteration. Tdo not think we ought to set up a straw man here and
then knock him down.
Mr. BOt.,
I think the reiteration arises out of the fact that it is difficult for
some of us to see how we are to control the question of wages without controlling
the question of prices.
Mr. WAGNER. We can provide that the sales shall not be at prices below the
cost of production, but as to what that cost of production is depends on the
efficiency of each particular plant, and we cannot have one fixed price.
Mr. flASTiNGS. Mr. President, I want to ask the Senator from New York a
question.
Mr. LoNo. I yield.
Mr. HASTINGS, I want to find out whether there is anything in the bill which
would prevent the fixing ox prices.
Mr. WAGNER. Yes; because we are providing a code of fair competition and
providing for practices of fair competition and against practices which bring
about unfair competition. That is also well known in the law. The Senator from
Idaho yesterday was anxious to have that specifically defined. We do not define
it in the antitrust laws. We do not define it in the Federal Trade Commission
Act. We simply use the words "unfair competition". We do not define it in the
Tariff Commission Act.
Mr. HASTINGS. Is there any objection to writing in a statement that fair competition shall, not include an agreement with respect to prices?
Mr. WAGNER. I have no objection to that.
(Excerpt from the Congressional Record of June 8, 1933, pp. 5379-5380 (daily).)

The CHAIRMAN. May I ask if Senator Borah made any observation
at that time?
Mr. BLAISDELL. Senator, I simply took that quotation from the
Record. I have not the further statement.
The CHAIRMAN. I thought that in observing the Record, that at

the time that occurred Senator Borah made some observation. Very
well, proceed.
Mr. BLAISDELL. Before submitting to your committee some of the
materials which have indicated to the Consumers' Advisory Board
the detrimental effects of some code provisions, I wish to suggest
certain directions which any continuation of the National Industrial
Recovery Act should take.
First, the attitude of the Congress toward price-regulatory devices
should be clarified. The act might well prohibit not only monopolistic
practices but trade practices which have the effect of collusive action
between members of an industry against the public interest. In
cases where any control is established over prices or production, that
control should be vested in the public hands.
The CHAIRMAN. I am wondering, Doctor, if you could furnish for
the information of the committee, a draft of just how you think the
wording of that provision should be.
Mr. LAIDSELL. I shall be very happy to, Senator.
The CHAIRMAN. Because that has teen one of the troublesome

propositions.
Mr. BLAISDELL. I have one further suggestion a little further on,

on that specific line.
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Second, any revision should provide definitely for the character of
code authorities. Since code provisions affect not only the owners
and managers of industry but also labor and the consuming public,
adequate provision should be made for the representation of labor
and the consumers' interest on code authorities. This should include
provisions for the proper financing of such representation.
Tlird, to provide for the protection of the consuming public,
Congress might well clarify the concept of unfair competition. Unfairness in competition has been interpreted as meaning unfairness to
trade competitors. I suggest that competition which is unfair to
the consuming public is equally unfair competition and should be
so defined. The present act declares as one of its purposes "to
eliminate unfair competitive practices." I suggest that this section
should read "to eliminate competitive or monopolistic practices which
are unfair to the members of the industry, labor, or consumers."
In that connection, it might be well to refer to decisions which
have been handed down in the courts, indicating that unfair competition or unfair methods of competition are not unfair because
of their effect upon the consumer. They are unfair because of those
upon their competitors.
The CHAIRMAN. Are you a lawyer?
Mr. BLAISDELL. I am not, Senator.
The CHAIRMAN. You talk as though you were.'
Mr. BLAISDELL. It has been a part of my job to try to understand some of the decisions of the courts.
The CHAIRMAN. That is probably because you are not a lawyer.
[Laughter.]
Senator BLACK. If that amendment you suggested should be
adopted, would that not result in preventing any kind of an agreement of any type which would tend to raise prices or hold prices up?
Mr. BLAISDELL. That would be my interpretation, Senator. I
should hope that that would be the effect.
Senator BLACK. It would be slightly inconsistent with the bill as
it is now written, would it not?
Mr. BLAISDELL. I think it would be clarifying, Senator.
Senator CONNALLY. Under your set-up, the consumer would be
in the minority still, of course, on the board, with labor and the
employers? You said you wanted representation by labor and by the
industry and by the consumer, is that right?
Mr. BLAISDELL Yes sir.
Senator CONNALLY. I say, the consumer would still be in the
minority, so that the situation that Senator Black suggestedMr. BLAISDELL (interrupting). As far as counting noses would
be concerned; yes. I would believe that the same restrictions which
are on the present code authorities, that is, that the public authority
as expressed in the National Recovery Administration would still
be supreme over any code authority.
I wish to indicate the nature of the problem which we are facing.
Concentration of control in American industry is nothing new. In
spite of the antitrust acts, this concentration has proceeded apace.
Roughly, American economic organization can be divided into four
classes: First, the section in which competition still plays a large
part; second, a section in which competition has seemed to function
in a way socially undesirable.
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I will be a little more specific there as to what I mean. I think it is
perfectly clear that industries, such as the coal industry-bituminous
coal, I am referring to-the oil industry, and the lumber industry,
have proceeded on the basis of competitive exploitation of natural
resources. At times the tax laws of the various States have contributed to that situation. A number of things have contributed to it,
but it is a competitive system which seems, in my judgment, to have
led to very serious evils.
There is an overexpansion of the coal industry where it is unable
to employ a number of men who are kept around any place near
what would be called full working time. Some time ago when I examined the figures, if my memory serves me correctly, we had about
three times the number of workers in the industry that we needed.
Continuous competitive opening of new outlets creates a situation
not desirable, I believe.
Third, the section in which monopoly has been legalized and subjected to public regulation. Fourth, a section which is essentially
monopolistic, but which does not come within the prohibitions of the
antitrust laws.
The first section obviously needs little regulation. If codes are to
be limited to minimum wages and maximum hours and a few very
simple provisions which we all recognize as morally unjustified practices, that would be all that was necessary.
Senator KING. Are those some of the practices that have been
denounced by the Federal Trade Commission?
Mr. BLAISDELL. I have reference, Senator, specifically to those.
Senator KING. Are they rather comprehensive in the placing in the
category of practices which are hostile to good ethics and good morals?
Mr. BLAISDELL. They are very specific, Senator.
Senator KING. Have you any suggestions to make which would
supplement those?
Mr. BLAISDELL. You mean additional practices?
Senator KING. Yes.
Mr. BLAISDELL. Off-hand, no.
Senator KING. Later, at the conclusion of your testimony, if you
.
care to submit any, we shadl be glad to receive them.
Senator CONNALLY. Doctor, may I ask you a question there?
Mr. BLAISDELL. Certainly.
Senator CONNALLY. Did I understand your last statement to mean

that if N. R. A. were restricted in its activities to minimum hours and
wages and child labor and a few of the admittedly objectionable
practices in industry that that would be as far as it ought to go?
Mr. BLAISDELL. That would be my feeling as far as this section is
concerned.
Senator CONNALLY. This section?
Mr. BLAISDELL. Yes.
Senator CONNALLY. Not the whole thing?
Mr. BLAISDELL. No; I was talking about this particular group, the
great majority of our distributing trades, although even there there
may be a few instances where it may be desirable to interfere.
A number of the States have felt very keenly about the development of chain stores and that type of thing, because they felt they
.
were hampering the small man. : -
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Senator CONNALLY. What would you think of a plan something
like this, something to embody what you have just said, and instead
of having the code of "must", having the code of "must not""You cannot do this and you cannot do the other", and do away
with all of this heavy overhead machinery of detailed codes, and turn
it over to the Federal Trade Commission or some other agency to see
that industry does not do these things that are prohibited. Would
that hot simplify it a great deal?
Mr. BLAISDELL. I would much prefer a set-up of that type, Senator,
to a great deal of the regulation that industry has imposed upon itself in some of the codes.
Senator CONNALLY. There are seven or eight hundred codes. It
occurred to me that it would be much simpler to select definitely the
objectionable things in the industrial set-up and say, "You cannot do
these things", and then if somebody did-we would have somebody
to watch them to see that they did not do that, and provide if necessary the Federal Trade Commission or whatever organization carries
it out, a summary method of acting, rather than to wait on a court
decision for 2 or 3 years. Have some summary practices by which
they could be forcedto desist.
Mr. BLAISDELL. Senator, our board, the Consumers Advisory
Board, has given considerable thought to that specific question. I
think I can answer it best by again reading two paragraphs here from
the statement which we made to the National Recovery Board as of
January 7, 1935.

These are specific recommendations [reading:]
First, that the Government retain the right to impose codes of fair competition
as a measure of industrial control;
Second, that the vast majority of these codes be confined to the establishment
of simple minimum standards governing hours, wages, child labor, collective
bargaining, and fair-trade practices;
Third, that there be added to these standards, comparable quality standards
for the protection of the consumers;
Fourth, that definite limits be set on such price and quantity controls as may
be permitted to code authorities in exceptional cases;
Fifth, that public membership of code authorities be made proportionate to
the powers which they exercise;
Sixth, that the tariff section of the act be repealed; and
Seventh, that provision be made fur the collection of complete industrial
statistics.
Whether the policy embodied in these recommendations should be written
explicitly into the law is for Congress itself to decide. In the main it might be
carried out in the administration of the act without specifically amending its
terms. These proposals do not constitute a complete program of public control.
They are presented, rather, as minimum requirements which should be met even
if Congress confined itself to a brief emergency extension of the act. A continuance of the Recovery Act as an emergency measure, however, will merely postpone
issues which must sooner or later be faced.

The rest of it deals with certain other provisions that I will deal
with a little bit later.
An important matter in connection with the wages and hours provisions, even in their simplest forms, is probably flexibility. There is
a certain amount of flexibility which is probably essential.
Senator CONNALLY. What I had in mind was that we are all agreed
practically on hours of labor and wages and so forth, but under the
present set-up you are just giving to the industry that wants to gouge

the consumer a fine excuse for doing it by saying that because of tie
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wages and because of hours, and that sort of thing, they can make the
consumer pay. So that if you should strive for those things and leave
everything else more or less competitive, would you not get the best
results for the whole effort?
Mr. BLAISDELL. Senator, I am afraid that we could not leave it
more or less competitive because it just is not competitive.
Senator CONNALLY. It was before, was it not?
Mr. BLAISDELL. I am afraid not.
Senator CONNALLY. Because of trusts and monopolies?
Mr. BLAISDELL. There are considerable sectors that even with the
antitrust laws we had, nevertheless, developed a considerable degree
of monopoly in industry, which does not seem to be prohibited by the
antitrust laws.
Senator CONNALLY. You would still find that under your set-up or
under the N. R. A. that you have not destroyed it. It is still there.
What I say here is that the N. R. A. is giving them more power than
they had before, by legalizing and sanctioning the things that it has
been doing.
Mr. BLAISDELL. Our suggestion in that connection is that wherever
those controls have existed, they should be supplanted by public
control.
Senator CONNALLY. That is a pretty general statement.
Mr. BLAISDELL. I think that you Uprobably want to ask more
questions along that line as I go a little bit further.
Senator KING. May I interrupt you there?
Mr. BLAISDELL. Certainly, Senator.
Senator KING. If the Sherman antitrust law and the Clayton Act
and the proVisions of the Wilson bill-the old tariff bill, if you remember-had, been enforced as interpreted by the courts when those
measures were passed, do you not think that there would have been
better control if not a complete control of monopoly in the industrial
life of our country; in other words, was not the development of monopolistic control in industry largely the result of a failure to enforce
those laws as those laws had been interpreted by the legislators?
Mr. BLAISDELL. Senator, you are asking me to distinguish between
the intention of the legislators and the intention as they have been
interpreted in the rulings of the Supreme Court?
Senator KING. Probably my question would imply that, but supposing there had not been the interpolation into the law of the words
"unreasonable restraint of trade", what do you say then? I mean
judicial legislation. Probably that is an unfair question.
I 'Mr. BLAISDELL. Senator, if you will pardon me for seeming facetious, I wonder if that is not saying that if they do not become
monopolistic, they would not have become monopolistic?
Senator KING. Well, hardly that, but, as you know, if you take
the debates at the time the Sherman Act and the Clayton Act were
passed, it was very clearly the intention of the legislators to prohibit
monopoly in industry, and I am wondering if you believe that those
laws ought to be strengthened in the light of the interpretation which
has been placed upon them from time to time by the Supreme Court?
Mr. BLAISDELL. That runs pretty deep into what we think American life ought to develop, Senator, and personally I would very much
like to see a strengthening of the competitive forces. I feel that that
is not a very satisfactory answer, but it perhaps indicates my thinking
on it.
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Senator BLACK. Do yOU believe that these codes have tended Lto
increase monopoly or reduce monopoly?
Mr. BLAISDELL. Senator, as a general proposition, it is very difficult

to answer that question. I think in a great many cases they have
probably tended to strengthen monopolistic practices. I think that
W,'
that is not true of all, by any means.
I think that there may be a great many mitigating circumstances.
I feet that there has been a great deal of experience gained in the last
months under which the act has been operating. I think that probably today the Administration-it is the Natinnal Recovery Administration that I refer to-is in better position to deal with these practices
than probably any other group of men. They have been closer to the
actual factual situations than probably anyone else in the country.
Senator KING. You mean by that that they have learned those
that are monopolistic and those that are not? They know a little
more?
Mr. BLAISDELL. I think they know a great deal more.
Senator KING. And being better able to deal with them merely
because of their superior knowledge of monopoly if monopoly exists?
Mr. BLAISDELL. I am inclined to think that we have got to deal
with monopoly in terms of the particular monopolistic practices as
we come to know them. The Federal Trade Commission has made
the suggestions to the Congress from time to time in its various
reports. Its last annual report, if my memory serves me correctly,
made some very specific suggestions along that line in regard to the
transfer of assets as well as stock control. My feeling is that that is
a step in the right direction.
Senator KING. May I say that I have prepared a bill prohibiting
that and making that monopolistic practice?
Senator BLACK. Has not your department as representing the

consumers simply been fighting a vain battle so long as there were
agreements which couid hold up prices? Your object was to keep
prices down?
Mr. BLAISDELL. Yes, sir.
Senator BLACK. Did you succeed in keeping any down?
Mr. BLAISDELL. I think, Senator, that the influence of this particu-

lar group of individuals has been an increasingly strong influence.
In the early days of the N. R. A., in the hurly-burly and what not of
those months, the protests of the Consumers' Advisory Board,
through faulty machinery, and what not, were not listened to. I
would say that particularly within the last 6 months there has been
an increasing tendency toward a recognition of these very principles
that I have been talking of here and the principles which were intended should be advanced under the Natiohal Recovery Act.
Senator BLACK. Did you succeed in preventing the agreements to
reduce production of things that people actually needed all over the
country? I am not talking now of the things that you say there was
too much of, like coal-per aps there was too much, although I rather
doubt it, because I heard of a lot of people who were cold-but of the
things which your department knew that people needed, did your department succeed in having them prohibit the limitation of production?
Mr. BLAISDELL. I answer that "yes" most decidedly.
Senator BLACK. Practically all of the codes do contain provisions
which tend to limit production, do they not?
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Mr. BLAISDELL. There are some codes-a small number of codes-

that contain specific provisions of that kind. There are a much larger
number, in my judgment, that have that effect.
Senator BLACK. Well, they all have that effect of limiting the time
that the factory shall run, do they not?
Mr. BLAISDELL. There are very few, I think, with those provisions.
Senator BLACK. Have they not tried a number of people in the country for producing more than they were supposed to produce under the
codes?
Mr. BLAISDELL. I think there are gentlemen here who are better
able to answer that question than I, Senator.
Senator BLACK. I want to mention an instance which I saw reported yesterday. Did you find in your study of consumption over
the country that there were too many ladies' hose in the Nation?
Senator CONNALLY. That, is a personal question. [Laughter.]
Senator KING. We will treat it impersonally.

Senator BLACK. I mention that because I saw where a man was
fined $1,000 a few days ago for manufacturing too many; and I am
interested in whether you found there were too many ladies' hose in
the country, provided everybody could have all they needed? ,
Mr. BLAISDELL. I think that the record, as far as our practice is
concerned on that particular question, would be that we have opposed
that type of provision at every point.
Senator CLARK. Did you oppose it successfully?
Mr. BLAISDELL. Senator Clark, I think I answered the question
previously to indicate that we had been overruled in a great many
cases.
Senator BLACK. There is no better way to raise prices, even though
they were to meet and agree to it, than to agree that they will limit
production to such an extent that there will bb somewhat of an
artificial scarcity.
Mfr, BLAISDELL. I agree with you, Senator.
Senator CLARK, Is it not a fact that not only has there been a
limitation in many codes of the production of existing agencies, but
that there has been a very steady attempt in many codes to outlaw
the introduction of new agencies into the field of production? In
other words, I refer particularly to the so-called "control", the birthcontrol provision of tbe lumber code, which was to outlaw the
bringing into production of lumber by any additional areas or any
additional agencies.
Mr. BLAISDELL. Mr. Edwards here, who has been very closely
connected with the technical work, says that there have been, roughly,
20 codes with such provisions.
Senator BLACK. To do what?
Mr. BLAISDELL. To limit the introduction of new facilities.
Senator BLACK. Some codes affect businesses with a few customers
and some affect millions of customers. Are these codes with reference
to big businesses or little business, big industries or little industries?
Mr. BLAISDELL. The lumber code to which Senator Clark referred
affects all of us.
Senator CLARK. The same thing was true of the shipbuilding code,
was it not?
Mr. BLAISDELL. The suggestion is here that we do not believe so.
But I am not sure. We can check on that.
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Senator CLARK. A very strong attempt was made to include that
in the shipbuilding code.
Mr. BLAISDELL. That is probably true.
Senator CoNUAL&Y. How does the N. R. A. reconcile that with its
purpose to increase employment and put more men to work when they
ar limiting the production and insisting that no new industries be
brought in?
Mr. BLAISDELL. Senator, this board has been unable to reconcile it.
Senator CONNALLY. How does any board of the N. R. A. reconcile
it?
Mr. BLAISDELL. I cannot speak for other boards, Senator. I believe you will have before you the Chief of the Research and Planning
Division, who can probably give you considerable technical information. I understand-agan Mr. Edwards refreshes my memorythat we have kept such provisions out of many codes.
Senator CONNALLY. Is not the very creation of your body, a Consumers' Advisory Bo
s
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(Answer off th cordd)
Senator KIN. PI
d, Doctor.
Mr. BLAISDELL. I ha
d'i-2- 1.y, roughly, into four main
group. I said the first section obviously needs little regulation, and
we discussed that in some detail. The second, in which competition
has run rampant, needs a considerable measure of regulation.
We are not dealing with the third section at this time. It is conceivable that the fourth group nee4s to be regulated by codes of fair
monopoly rather than by codes of fair competition. Unless the Congreus to direct the reestablishment of competition in these industries.
Senator CLARK. Will you define what you mean by a code of fair
monopoly? That is a new phrase in our legal nomenclature, as far as
I know m this country.
Mr. iLAISDELL. I used the phrase to literally draw a sharp distinetionSenator CLARK (interrupting). 1 hink it is a very arresting term,
and I would like for you to define it.
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Mr. BLAIISDELL. If we are going to have monopoly, even under the
antitrust laws as they now are, were there no N. R. A., I see no way
of dealing with them except under public regulation. If we assume
that our public-utility bodies have been able to regulate prices and
establish fair rates-I assume that they are fair monopoly prices,
although there might be some question even on that.
Senator CLARK. You refer to the present state of our law. Under
the present state of our law, with the N. R. A. in force, any monopoly
is a legal monopoly if it is approved by the N. R. A., is it not?
Mr. BLA.ISDELL. If approved by the N. R. A.
Senator CLARK. Or any monopolistic practice is legal if approved
by the N. R. A.?
Mr. BLA:SDELL. If approved by N. R. A.
Senator CLARK. Pittsburgh-pluses, price-fixing, regulation of rebates, or anything else which is approved by the N. R. A. is legal
in the existing state of our law if the N. R. A. were in force, if approved
by the N. R. A.
Mr. BLAISDELL. I agree with you. And again I press the point
that if these are to exist, they must exist only under proper regulation.
Senator BLACK. If I understand you there, it is an idea like we had
on the railroads. There was no competition, and they were monopolies. So the Government decided to regulate them and fix the price
and limit the profits.
Mr. BLAISDELL. Yes, sir.
Senator BLACK. And it is your idea that if we are going to do away
with the competition in any field of business, then it is that the
Government has no right to stop, so far as the consumer is concerned,
after competition is eliminated, untiU they regulate that business, its
profits, its bonuses, its salaries, and its unnecessary expenditures?
Mr. BLAISDELL. Right.
Senator CLARK. Does it not inevitably follow that if the Government through N. R. A. is going to permit the fixing of prices, it must
necessarily fix a limit of profit?
Mr. BLAISDELL. I would agree with that; yes, sir.
Senator KING. Would that not result, that plan, in a complete
regimentation of our industrial life? Would it not be just as much
of a regimentation as that which exists in Italy?
Mr. BLAISDELL. Senator, there we come to the question as to
whether we are to be regimented by private monopoly or whether we
are going to regiment the monopoly or regulate it.
Senator KING. Is it regimentation when the farmers go out and
compete in the raising of wheat in various parts of the United States,
or cotton in various parts of the United States? Is that regimentation? Does not the law of supply and demand, the needs of the
people, not only have something to do with production, but with
the losses and the profits?
Mr. BLAISDELL. Does not competition have something to do with
that?
Senator KING. Yes.
Mr. BLAISDELL. Of course, it has something to do with it, Senator.
Senator KING. You are not recommending, are you, a complete
control of our industrial life by the Federal Government regardless of
State lines or intrastate authority and power?
i1972--35-r 8-19
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Mr. BLAISDELL. Senator, I was trying to distinguish certain groups
in industry. And I said that for the great majority of them it seemed
to me that competition was still the most important regulating force,
and I was suggesting that there were certain other specific industries
in which monopoly was already present, irrespective of whether there
was any N. R. A. act or not, and it was to those industries that I was
directing my remarks.
Senator CLARK. I am not certain that I made my question perfectly
clear, because I do not think Senator King and I were driving at the
same point. If it be true that it is necessary in any given industry to
pernjit certain monopolistic practices which have been done by the
N. R, A. without dispute-regulation of prices, fixing of prices, the
setting up of special classes, the matter of rebates, all of which practices have heretofore, over a period of nearly half a century, been outlawed by our law under the Sherman antitrust law, does it not follow
if those things are necessary that there should be a very definite and
rigid regulation of profits. In other words, my complaint against the
N. R. A.--one of my complaints against the N. R. A.-is that they
permitted the setting up of such monopolistic practices as I have
talked about, and at the dame time had made no effort at all to follow
through by regulating profits.
Mr. BLAISDELL. In answering that question, Senator, may I refer
again to the statement which this board submitted regarding the provision of the act?
Senator CLARK. I would be glad to have you do that, Doctor, and
if I am repeating questions which have heretofore been asked and
answered, I apologize, because I have necessarily been in attendance
upon another conimittee and have therefore not been able to be here
all of the time during your testimony.
Mr. BLAISDELL. This is a subject which I do not believe has been
touched. We are referring here specifically to the natural resource
industries, where we have suggested that some kind of control may
be desirable.
In this report of January 7, 1935, we stated [reading:]
Natural resources industries such as lumbering, bituminous coal mining, and
petroleum extraction, differ from other code-controlled Industries in that they
alone present the problem of conservation. The active competition which elsewhere serves the consumer's interest here occasions flagrant waste. It is unthinkable, therefore, that they should again be subjected to the antitrust laws. But
code control is not the only alternative. The codes are concerned' not with
ultimate shortages but with temporary surpluses. They are directed not toward
the conservation of resources but toward the conservation of profits. In no case
do they cope with the basic difficulties of the extractive industries. These industries require controls specifically designed to meet their peculiar needs. The very
measures by which resources are conserved often place a check on one group of
profit seekers and augment the receipts of others. Equity, therefore, demands
that any' set of output restrictions be accompanied by a tax which will appropriate fur public uses the increase In income attributable to the controls which
the Government has applied. The consumer may fairly be asked to pay more
for oil in order to conserve its supply but he may reasonably object to a policy
whereby the Government compels him to contribute to the creation of private
fortunes. The natural resource industries are too vitally affected with a public
interest to be turned over to what is called "self-government in industry." They
must be regulated by public agencies for the common welfare.

Senator CLARK. It is a fact, just using the lumber code as an
example, it is a fact, is it not, that in the lumber code, on the theory
of maintaining g minimum wage, they were permitted to set up every
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sort of a monopolistic practice which had been outlawed for nearly
50 years, not really for the purpose of maintaining a minimum wage,
but for the purpose of paying for a 1st of old, dead horses that the

lumber magnates lost before N. R. A. was ever established. Have
you not found in your investigation of that, that that was a fair
statement of the situation?
Mr. BLAISDELL. I think that is a generally fair statement, Senator
Clark. I would like to call attention that just this afternoon, I
believe, the lumber code itself is under discussion for revision.
Senator CLARK. I am glad to hear that, although I think it is considerably belated.
Mr. BLAISDELL. I simply give that as information. I understand
there is no birth-control provision in the lumber industry.
Senator CLARK. I can speak with some experience on that. The
birth-control provision in the lumber code was under consideration
just about a year ago, and the lines were all set to put it into the code,
and I introduced a resolution in the Senate to have the Federal Trade
Commission investigate the monopolistic practices of the lumber
code, and they forthwith abandoned it.
Senator KING. Proceed, Doctor.
Mr. BLAISDELL. I just said that it is conceivable that this fourth
group could be regulated by codes of fair monopoly rather than codes
of fair competition.
The National Industrial Recovery Act is apparently a device, and I
emphasize "device", for dealing with theso various types of industry,
no one of which can be handled in a cut-and-dried fashion. Flexibility
in administration is essential. It is because I believe there is a
necessity for such an instrument that I support the act in spite of
what I feel to have been very grave errors. I also feel that many
months of experience have played a valuable part in clarifying these
problems of American industry and the methods of dealing with these
problems are being faced within the Administration.
The Congress might well require that the National Recovery
Administration report to it the results of this experience and provide
for such future reports, should the Congress decide it wise to extend
the act.
I have referred to present detailed suggestions of the Consumers'
Advisory Board in connection with this revision of the act, and if you
wish I will submit that complete memorandum for the record.
Senator CLARK. I will be very glad to have it go in.
(The report submitted by the witness is as follows:)
NATIONAL RscovERY ADMINISTRATION-RELEASE

No. 9508

The National Inldustrial Recovery Board has received a memorandum from
the Consumers' Advisory Board containing recommendations for the revision of
the National Industrial Rtecovery Act. Although there has been no opportunity
for formal consideration of these recommendations, which were submitted Saturday, January 5, the National Industrial Recovery Board immediately made
them public in the belief that discussion of all such proposals is desirable.
The text of the memorandum is attached.
THE PURPOSE OF THE ACT LOST SIGHT OF

When the National Industrial Recovery Act was passed iA 1933 Congress included in its statement of policy Its purposes, "to promote the fullest possible
utilization of the present productive capacity of industries, to avoid undue rj-
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striction of production * * * to increase the consumption of industrial and
With these
agricultural products * * * and to conserve natural resources."
purposes the Consumers' Advisory Board is in complete accord. The Board
believes that such policies should have dominated the administration of the act
and should be made effective in the revision which the new Congress is now compelled to undertake. If the Recovery Act, in its practical appliwtion, has unduly
restricted production, prevented the fullest possible utilization of productive capacity, or failed to increase consumption, it is because the pressure of special interests for individual advantage has diverted the course of the act from that
which'Congress intended it to follow.
MORE THAN ANEMERGENCY
Congress is no simple one. It involves not only the
The problem before e
adoption of those policies best calculated to promote industrial activity and
in meeting
the
determination
of methods
to be employed
employment
but
also
the
more persistent issue of industrial regulation.
It presents
for so lotion
problems
service
trades.
distribution,
and
the
of
the
extractive
industries,
manufacturing,
It raises the whole question of enforced competition as opposed to controlled
monopoly.

EVERY PRODUCER A CONSUMER

Every His
citizen
La5an
in these
issues both
as a producer
andoften
as a come
eonsumer.
interest
as interest
a producer
is a particuLar
interest
which may
into conflict with the interests of others. His interest as a consumer is a more
general interest which all citizens have in common. It Is from the point of view
of this general interest that the Consumers' Advisory Board offers Its observations
upon the forthcoming revision of the act.
THE CONSUMER INTEREST

The consumer's interest requires that goods be turned out in large and increasIng volume, that living standards may be advanced to the highest level to which
our productive capacity and our technical skill can raise them. Competition
which contributes to this end must be encouraged, prices kept low. There most
be maintained in tb' industrial system a degree of flexibility which will permit
the low-cost to di.spli'o the high-'odt plant, tlhi more efficient producer to sllie.sedc processes,
his less efficient
Theideas.
door must be kept open to nlew products
and
to newcompetitor.
blood and new
SHOULD WE PUT ON THE BRAKES?

The evidence is conclusive that the people of the United States do not have
and
have hadinanany
average
standard
living high
enough to justify
complacent never
acquiescence
program
whichof restricts
production.
Thousands
are
improperly fed, badly housed, inadequately clothed. Nearly all of us could increase our consumption of goods and service without overindulgence. In such a
situationeit is fantastic to talk of overproduction. There has been overapacity
only in the sense that industry has produced more than it can sell at high prices.
If prices are not so high as to prevent It, idle labor and capacity will be put to
work and the so-called "surpluses of the goods" of which our people stand in
desperate need will shortly disappear
A FLOOR P015 COMPETITION

The consumer wants a low price, but he does not want such a price if it is to
be obtntaed only by depressing abor standards, by impairing the quality of
goods,
practicing
misrepresentation
or byprice
squandering
resources. by He
does, however,
want the lowest
which is precious
consistentnatural
with conservation, with honest merchandising, withproper quality, and with decent wages,
hours, and working conditions. His interest is to be served neither by unbridled
forces
down, but
itcompetition
may do sonor
at by
the unbridled
expense ofmonopoly.
the worker,Competition
the consumer,
the prices
fair corpetltor,
and the coming generation. There is no indication that monopoly deals more
decently with abor, gives high quality, eliminates deceptive competitive methods
or conserves resources; it does however enjoy the power to establish prices which
will reduce the volume of industrial output and impair the standard of living.
What is needed is an intermediate program which might at once put a floor under
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labor, consumer, and trade standards and preserve the protection against undue
price increases which competition affords above that floor. Adoption by industry
of codes of fair competition confined to the establishment of minimum conditions
of employment, quality guarantees and competitive standards might have provided such a program. That the present codes have gone far beyond these
simple minima is a matter of common knowledge.
THE CODES DISTORTING THE ACT

Some groups have employed the codes, frequently in violation of the purpose
of the act and even in defiance of their plain terms, as a means of eliminating
active price competition, increasing and protecting profit margins. Prohibitions against sales below "cost", basing-point price systems, minimum mark-ups,
maximum trade-ins, resale price maintenance limitations on discounts and guarantees, minimum prices---such restrictive code provisions have little to do with
the establishment of basic standards for labor, quality standards for the consumer
or simply honesty for the trade. They may be used, directly or indirectly, to
control prices and profits. They aim not to regulate competition but to eliminate
It. Insofar as they boost prices they operate to reduce output and impair
living standards. They are anticonsumer both in intent and effect. Such
powers cannot safely be entrusted to private agencies unless accompanied by
effective public supervision.
INDUSTRY PUTS ON A STRAIT-JACKET

Certain industries have seized upon the' codes as an opportunity to protect
established concerns against the growth of rival producers. They have set up
standard differentials in the discounts granted to different types of distributors,
imposed standard methods of cost accounting, limited machine hours, endeavored
to allocate production and to check the introduction of new equipment. The
inevitable tendency of such provisions is to destroy that flexibility which is so
essential to the success of small enterprises and to the growth of economic efficiency. When he adopts them, the business man deliberately places himself in
a strait-jacket from which the community will soon be called upon to extricate
him.
CAN

WE PREVENT DESTRUCTIVE

PRICE-CUTTING

It may be well questioned whether the Government should undertake to outlaw
"destructive price-cutting." In practice it is next to impossible to identify the
destructive price-cutter. In general the designation is applied to any business
man who undersells his competitors. If he undersells by exploiting his workers
or misrepresenting his products his price-cutting may fairly be called destructive.
But if he undersells by virtue of his superior efficiency there is nothing socially
deeructive in his policy. The practical difficulty comes when we attempt to
discriminate between pricc cutting which is and that which is ilt socially justifled. Any device which can be employed to check destructive underselling-resale
price maintenance, minimum price fixing, prohibitions against selling below costcan also be used to eliminate legitimate price competition. Any ban on destructive price-cutting lets the camel s nose in under the tent.
OPEN-PRICE SYSTEMS

The open-price reporting systems which are permitted under many of the codes
carry possibilities both of use and of abuse. In some industries price-reporting
may be used to increase the eneral availability of price information and to
stimulate genuine price competition. Elsewhere l may be employed to fix col.
lusive prices and to compel individual business concerns to adhere to them. Any
permission granted industry to make use of open price reporting should therefore
surrounded with such safeguards to guarantee against its abuse as have already
been suggested by the Consumers' Advisory Board.
PROFIT WITHOUT RISKS?

The effort hat been to stabilize profits. But. profits cannot be stabilized under a
system of Industrial freedom. Freedom involves risks. Profits are the incentive,
losses the hazards of those who assume risks. When risks are eliminated the
economic function of profits disappears. The authors of many of the codes apparently were determined both to have their profit cake and to eat it. In attempt-
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ing to guarantee themselves a profit margin they have tried to shift to other groups
in the community those risks which it was their own function to assume. The
effort to stabilize'profits come perilously near to stabilizing poverty.
A SHOTGUN

ATTACK

No common formula can be applied to the control of several hundred separate
Industries and trades which differ one from another in their essential economic
characteristics. Some are composed of several thousand small, scattered units;
others are dominated by a handful of powerful concerns. In some it is next to
impossible to subject the individual producer to any common control; in others it
is fanciful to expect him to exhibit any real independence. Some employ a few
hundred, others hundreds of thousands of workers. Some produce necessaries,
others nonessentials. In some, competition may be counted upon to eliminate
waste; in others it inevitably begets it. Yet each finds itself functioning under a
code authority which is administering the labor clauses, the fair practice provisions, the price and quantity controls of a code of fair competition. It should be
apparent by now that the complexity of the industrial system demands a more
discriminating approach.
CONSERVING RESOURCES OR CONSERVING PROFITS?

Natural resources industries such as lumbering, bituminous coal mining, and
petroleum extraction, differ from other code-controlled industries in that they
alone present the problem of conservation. The active competition which elsewhere serves the consumer's interest here occasions flagrant waste. It is unthinkable, therefore, that they should again be subjected to the antitrust laws.
But code control is not the only alternative. The codes are concerned not with
ultimate shortage but with temporary surpluses. They are directed not toward
the conservation of resources but toward the conservation of profits. In no case
do they cope with the basic difficulties of the extractive industries. These indiustries require controls specifically designed to meet their peculiar needs. Tile
very measures by which resources are conserved often place a check on one group
of profit-seekers and augment the receipts of others. Equity, therefore, demands that any set of output restrictions be accompanied by a tax which will
appropriate for public uses the increase in income attributable to the controls
which the Government has applied. The consumer may fairly be asked to pay
more for oil in order to conserve its supply. but lie may reasonably object to a
policy whereby the Government compels him to contribute to the creation of
private fortunes. The natural resource industries are too vitally affected With a
r ublic interest to be turned over to what is called "self-government in industry."
hey must be regulated by public agencies for the common welfare.
WHERE THE ANTITRUST LAWS FAIL

In other industries, not a few in number, monopolistic control is notoriously
present. Competition had passed away long before the enactment of N. I. lt. A.
It could not conceivably be resurrected by the reapplication of the antitrust laws.
Here these laws are impotent. But we are not ready to go to the other extreme
of applying public-utility regulation, controlling securities, accounts and services,
determining valuations and setting rates. We are confronted, therefore, with the
necessity of applying some other type of control. We believe that it would be
wise to experiment further with control by codes in this field. Such codes should
outlaw monopolistic price practices, but they should be administered by authorities whose membership largely represents the public interest. They should remluircregular collection, reporting, and publication of statistics on costs, prices,
amid profits. It may be necessary to supplement such supervision and publicity
by revoking the monopolist's patents, removing the tariffs which protect his market, taxing his profits, forcing him to face public competition or applying other
controls which go beyond the scope of the recovery act. The Federal Trade Commission has recent; made to the Congress a number of recommendations which
should be seriously'considered in this connection. The code of fair competition
is one of many weapons in the arsenal of public control. It deserves a further
trial,
OVERDOING THE CODES

In the vast majority of industries, which present neither the problem of conservation nor that of de facto monopoly, the codes might serve three important
purposes. They might create quality standards for the protection of the con-
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sumer. They might set up minimum wage and hour standards for the protection
of labor. They might establish trade-practice rules for the protection of the
business man against his less scrupulous competitor. Each of these purposes
might be better served than it is through the present code mechanism. The
amount of quality protection which the codes have given the consumer is negligible. It is unlikely that quality standards will ever emerge from a codification
process in which 'the initiative resides primarily in industry. The standards
which are needed by industry itself in order fairly to fix the quality level of price
competition are unlikely to appear until they are developed and promulgated
by sonic consumers' standards agency established by the Federal Government.
Minimum standards for labor, if they cannot be established by statute, may
be written into codes. But it should not be necessary to set tip extensive and
costly private machinery for their enforcement. It is already recognized that
the enforcement of labor provisions cannot be left to industry alone. Public
factory inspection and public prosecution of labor code violators is the answer.
Trade-practice rules, finally, if confined to matters which have already been
legally established as unfair may be enforced through the Federal Trade Commission and the courts. There 'is a necessity, however, for a simplification of
procedure to expedite the handling of these complaints.
SIMPLIFYING THE CODES

It seems4esirable in any future continuation of the N. R. A. to confine the great
majority of the codes to a few simple provisions covering clearly established unfair
trade practices, incorporating publicly approved consumer standards, prohibiting
child labor, setting maximum hours and minimum wages and providing for the
right of collective bargaining. The Government, if it is to prevent competitive
impairment of labor standards, must retain the right to impose such codes and
must itself provide for the enforcement of their labor provisions.
BUSINESS RIGHTS OR PRIVILEGES?

Under exceptional circumstances it may appear to be wise to carry a cede
beyond simple labor, quality, and fair practice minima. Business may make out
a case for the establishment of standard cost accounting systems, open-price reporting, the collection and sharing of statistical information, the adoption of
standard contract forms, the limitation of discounts, premiums and guarantees,
the prohibition of loss-leaders or even for the temporary imposition of output and
capacity controls. Each of these devices substitutes central control for active
competition. Each may be usel to establish something other than a competitive
price. Each achieves legal status only by public consent. None can be made
completely effective without public support. If anything is granted to any
business in a code, therefore, beyond the simplest labor, quality, and trade practice minima, it must be granted not as a right but as a privilege.
BALANCING POWER WITH CONTROL

Each such extension of privilege should be conditioned upon a proportionate
extension of protective control. Government cannot safely turn over to private
agencies public privileges which are subject to serious abuse. It follows that
public membership on code authorities should increase as the powers of these
agencies arc increased. This is a principle which has already been recognized in
the petroleum code. The precedent should be followed in the establishment of
other authorities. A single administration member eight suffice on a code authority which deals only with labor, quality and fair practice minima. Any
agency, on the other hand, which administers the output, price and profit controls Which must be present in the government of the natural resource industries
must be predominantly public. Between these extremes, public control must
balance grants of power. Public representation on the authorities administering
the codes of those industries where high concentration assures market dominance
should at least equal that of industry itself. We are not prepared to recommend
a simple common formula for the designation of labor or consumer members on
each of these bodies. It may be well for a time to experiment with different
methods of representing these interests, both direct and Indirect. Our only inI I
sistence is that they must be represented.
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THE TARIFF

The section of the act which provides for possible increases in customs duties
has not been employed to raise trade barriers. It nevertheless carries, as long as
it remains in the law, a constant threat to our trade with other nations. Insofar
as it may be used to reduce the importation of such raw materials as lumber and
petroleum it conflicts with the announced policy of conserving natural resources.
*sofar as it may be used to increase rates on goods which are produced under
monqpolistie conditions in the United States, it rubs the Government of one of
the most effective weapons which it can use to attack monopoly. Its very presence
on the statute books cannot fail to embarrass the administration in its present
efforts to negotiate reciprocal tariff pacts and to find foreign markets for our
agricultural products. This section should l)e dropped from the act.
TURNING

(,

ON THE LIGHT

Clearly included in any legislative reconstruction of N. R. A. should be detailed
provision for the collection, analysis, interpretation and publication of industrial
and trade statistics. A Federal agency should be designated to prescribe the subject matter of reports, their form, and the time of their collection. It should be
further empowered to place a member of its staff in every code-authority office
to procure compliance with the reporting provisions of the law.
Such representation might well be financed by levying a specific fee against
the code authority for the Government's statistical service. Information thus
collected should be made available in summary form, without identification of
individual reporters, to the industry and to the general public. It might be
extended to cover orders, materials on hand, goods in process, stocks on hand,
sales, prices, employment, wages, hours, pay rolls, equipment, contracts, costs,
and profits. The opportunity is now open to obtain the information upon which
both business policy ald public policy should be based in the years to come. It
should not he passed by.
WHAT N ERDS TO HE DONE

We recoumnend, in conclusion:
(1) That the Government retain the right to impose codes if fair competition
as a measure of industrial control.
(2) That the vast majority of these codes ie confined to the establishment of
simple minimum standards, governing hours, wages, child labor, collective bargaining, and fair-trade practices.
(3) That there be added tA) these standards comparable quality standards fz
the protection of the consumers.
(4) That definite limits be set on such price and quantity controls as may be
permitted to code authorities in exceptional cases.
(5) That public membership on code authorities ibe made liroportionate to
the powers which they exercise.
(6) That the tariff section of the act be repealed; and
(7) That provision be made for the collection of complete industrial statistics.
Whether the policy embodied in these recommendations should be written
explicitly into the law is for Congress itself to decide. In the main, it might be
carried out in the administration of the act without specifically amending its
terms. These proposals do not constitute a complete program of public control.
The, are presented, rather, as minimum requirements which should be met even
if Congress confined itself to a brief emergency extension of the act. Continuance
of the Recovery Act as an emergency measure, however, will merely postpone
issues which must sooner or later le faced. Social control of lumber, petroleum,
bituminous coal, public regulation of those industries in which high concentration
has destroyed market freedom, establishment of consumer quality standards,
establishment and protection of minimum standards for labor, in short the socialIsation of monopoly and the civilization omfcompetition-these are human objectives which cannot long be delayed.

Senator KING. Doctor, I am going to interrupt you right now to
read a paragraph, if you s.ill pardon me, and then I will ask you to
comment on it, if you cfre to. Is not this the fact [reading]:
In the first place, the N. R. A. Legal Division took the position that the antitrust laws were entirely suspended. The administration took the position that
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industry was making the codes and was entitled, therefore, to insert anything it
believed to be necessary or desirable for industrial recovery. The result was that
an entirely new construction was given to unfair competition. Under the antitrust laws, monopolies and monopolistic practices were well defined, as had also
been the term "unfair methods of unfair competition" under the Federal Trade
Commission. Blazed trails were, however, disregarded by the N. R. A. almost
completely, and monopolies or monopolistic practices permitted under the assumption that'the antitrust laws were repealed. Unfair competition, formerly regarded as the prohibition of those practices which tend to create monopolies and
create a free and open market were construed to mean practices which did not
tend to suppress competition.
Thus, the codes contain one or more of the following practices: Open prices
resale prices, price maintenance, price-fixing, compulsory cost systems, floor costs,
uniform costs, average costs, uniform contracts, uniform discounts, customer
classification, allocation of production, production control, and various other
devices intended to suppress all competition between the various members of the
different groups.

Have you any dissent from that statement?

Mr. BLAISDELL. Senator, I would have to refer to the Legal Division of the N. R. A. for what they intended to do or what their interpretations were. I am not acquainted with those. I suppose that
the Legal Division of the N. R. A. was consulted in connection with
these matters. I assume also that, in writing the act, it was the intention of Congress that a broader interpretation should be placed on
some of these provisions. I so assume that, otherwise I do not see
any reason for the act itself.
Senator CLARK. Doctor, the act, in terms, suspended the antitrust
laws of the United States insofar as they interfered with the discretion of the National Recovery Administration?
Mr. BLAISDELL, That is my understanding of what the act intended to do.
Senator CLARK. That was my understanding, and that is the reason I voted against the act.
Mr. BLAISDELL. The assumption was that there would be sufficient
discretion in its use, at least, I assume that was the assumption in
the Congress, or they would not have passed the act, so that it would
not be misused.
Senator CLARK. The assumption was that, instead of Congress outlawing certain monopolistic practices which they had done by the
Sherman Antitrust Act and the Clayton Antitrust Act, the discretion
to suspend at will those provisions would be vested in an authority
to be known as the "National Industrial Recovery Administration."
That was the only fair conclusion to be drawn from the specific terms
of the act, is it not?
Mr. BLAISDELL. I think so.
Senator KING. Do you assent to or dissent from the conclusion
stated there as to those price-fixing and other provisions that are found
in the codes?
Mr. BLAISDELL. Senator, we have opposed so many of those that
I would have to agree with a great doa lof the statement. I would
not say that I would agree with it in every detail, in fact, it is my
intention to submit to you this afternoon some of the very practices
which are referred to there, and since I assume it is the intention in
asking me to appear here, to make suggestions along those lines, I
have appeared with the fill intention of making suggestions for
dealing with that type of thing.
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I do not believe they should be continued. We never have believed in them, and that has been our position consistently from the
inauguration of the N. R. 'A. Even in the early days when the
Consumers' Advisory Board probably did not receive the attention
that it has recently, I think it can never be stated that either Mrs.
Rumsey or I)r. Keezer, who was at that time the executive director
of the Board, over backed down on each of those propositions.
Senator KING. Perhaps we are a little hit unfair in subjecting you
to examination before you have completed your statement.

Mr.

BLAISDELL.

YoU are not unfair at all, Senator.

I am here to

try to give you such information as I have.
There has been no doubt with the Consumers' Advisory Board
that provisions of numerous codes have had an effect of increasing
price-control. In support of this position, the Board has presented
to the National Recovery Administration itself a series of statements;
first, a considerable volume of evidence on uniform bidding, and a
considerable volume of evidence on the effect of open-price systems.
I shall refer first to the mnemoranduin submitted by the Board it
the conference of code authorities on January 9, 1934, then to a
memorandum submitted to General Johnson in February 1934, and
finally the memorandum submitted to the National Industrial Recovery Board at the public hearing on price policies in codes on
January P of this year.
Senator KING. That is at the time when Dr. Keezer and others
spoke?
Mr. BLAISDELL. Yes, sir. And the statement that you referred to
yesterday, Senator.
I should first, like to refer to this matter of open-price systems, and
we will say this. Previous to the establishment of the N. R. A. the
terra "open-price system" had taken on a fairly well defined ineaningir.
Such systems were regarded as well within the bounds of public
policy as stated in the antitrust laws. Business men, generally, had
accepted them as valuable because more accurate information regarding the state of the market mad it possible for tra sanctions to be
adapted more quickly to changes in market conditions. Such openprice systems were characterized by: (a) Voluntary reporting,
(b) limitation of such reporting to past transactions, (c) the circulation
to participants in the reporting system of the su'ainaries of these
reports.
The courts, as well as many business concerns, had frowned 1upon
(a) the reporting of price quotations instead of prices of actual transactions, (b) the identification of particular transactions between
known buyers and known sellers, since the use of such data might
have an effect similar to that of collusive action in regulating prices.
Under N. R. A. codes the term "open-price system" has come to
have an entirely different meaning. It has come to refer very
largely to a system with the following characteristics: (a) the compulsory reporting of prices at which goods are offered for sale, (b) the
identification of sellers and buyers, (c) the insertion of waiting periods
within which price quotations might not be changed (except to meet
lower quoted prices).
Office memorandum 228, which is a rather famous memorandum in
the N. R. A., eliminated the waiting period as a matter of policy. I
do not want to be misunderstood on that. As a matter of policy, it
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was eliminated. That means that, as far as the codes that had been
approved were concerned, it did not change their status unless those
codes were dealt with specifically. Such codes as had waiting periods
in them retained the waiting periods until they were negotiated out.
Most of them had not been.
Senator CLARK. It is a fact, is it not, Doctor, that most of the strong
industries rushed in and got their codes adopted very early in the
action?
Mr. BLAISDELL, Yes, Sir.
Senator CLARK. So that they were out of this change of policy?
Mr. BLAISDELL. Yes, sir.
Senator CLARK. This office memorandum was number 228?
Mr. BLAISDELL. Yes, sir. Those things would have to be taken up
new and redone.
Senator CLARK. The provisions in those codes would remain unless
specifically taken up and changed by the N. R. A. authorities?
Mr. BLAISDELL. Or unless changed by blanket order, which is
possible.
Senator CLARK. But which had not been done?
Mr. BLAISDELL. But which had not been (lone.
Senator Ki c. Were not many of the codes which were gotten in
on the ground floor, if I may be permitted that expression, after that
number 228 order and after the statement by General Johnson to
the effect that some of these price-fixing devices must cease, did they
not immediately pounce down upon him and the N. R. A. and insist
that a different interpretation be placed upon the situation from that
which he had indicated in his order, and he immediately stated, or
soon afterwards stated, that his statement applied not to codes that
already existed, it was not to be ex post facto, but those that were to
be granted in the future?
Mr. BLAISDELL. The order was not retroactive, Senator, I take
it that that is the point of your question. There have been revisions
of a small number of codes, even of those previously approved.
Senator BLACK. Doctor, from what I have gathered from your
evidence here, and the rest of your evidence, it seems to me that so
far as prices are concerned, it has in many instances been a crime to
sell too cheaply; that is correct, is it not?
Mr. BLAISDELL. Yes, sir.
Senator BLACK. But it has not yet been made a crime to sell too
high?
Mr. BLAISDELL. I am afraid that is also true.
Senator BLACK. Is there a single instance where it was made a
crime to sell too high?
Mr. BLAISDELL. Not that I know of.
Senator BLACK. It is a fact, is it not, that in a number of instances
it has been a crime to produce too much?
Mr. BLAISDELL. In some instances.
Senator

BLACK.

Has it in any instance been made a crime to

produce too little?
Mr. BLAISOELL. Not that I know of, Senator.
Senator BLACK. So that, the tendency has been, so far as the law
is concerned, to make it a crime to produce too much, And to sell too
cheaply. That has been the tendency, has it not?
Mr. BLAISDELL. You are drawing the implication from your
own questions, Senator, which I think is sound.
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escape from it, is there?
Senator KINo. And that the only protection whieh tie public has
had has been that given by the organization with which you are
connected?
Ni'. Hlt,AIS)E 4L,, Senator, we have done1 our best to do what wiis
in our power.
Senator B1,,LVK. It is pretty hard to do that when you have a
soIf--,vernihi, indust ry is it not?
Xr,
I1 think so. And as I have stated before, I saw no
uelu for 1 Ilrisilon of any typo of regulation (if this sort., unhes it,
Senator BTACK, There is no

,

ill public atilitics.
js
)oes the N. R A. roquirle nny reports front
S4na0or (t INNAIA,.
an
.
tl0
h',4
I
industrials as to their profits, to be tiled wit t.ho N. It. .?
N Il'.lBl, Ii,.:
NO; 'ot go fa r as11 know. They eall for repo'tS
w

fromn timl to title on various (ling,
There
lhas Ibeen no general
r(Iui relleol
nt, of t hut sort.
41nat-or ( 'tNAttY. I undtrstand that, some witnes, stilted 0h,
other duy t tit onl the whole, business r ioVery
ld gone long, and
cited as a fial, the incretsed profits of a groat ially concerns engaged

in a large
measure, to the N. 1. ,.,)o you think that, the N. R. A. ought. to
show sont interest, t. least,, in these profits of the corporations which
they have b(,en making, is well its to ho concerned about t thoir volunie
in indust ry , ant crodi ttd that. to the operation, of ,ours,

and shutting down of production and control, and things of that

kind?

Mr. 13LAIsrhmi, I paid,
thinkSonator.
it is a very important thing, 'o which
attention should e
Senator (ONNAIV,Y. As far as you know, they do not required any
reports as to protits at all?
11r.l ,AIsDLLr,. 1 think not.
-enator (ON NA,IY. Ei ther annually, semiannually, or quarterly?
Mr. BLAIsUDL,t. 1 think they secure their proit figures entirely

from other sources.
Senator B]LACK. The law does not provide for then to (It) that,
does it?
Mr. BLAum
SL.
1 (10 not believe so.
Senator CONNAY ,ly.Thoy could do it if they wanted to, could
they not?
enator BlACK, I offered two aiondiuents to the bill, ant I had a

I had
gotetn run over upon both of tho first two, [ did not offer the third, but
I called attention to it on the floor, that there was no provision to
regulato proits
f
no1 to reOgulate bonuses and .salaries am dissipation
third one in reference to profits, bonuses, and salaries, and after

of the wofits. I do not t ink the bill authorizes it..
it oii those grounds, and I stated why.

I voted against

Senator KINa. Proceed, )octor,
Mr. BI.AlsimLL, II view of the fact that the functioning of codes
since otce inemnoranduni 228 las revealed dangers and abuses for
which the principles of ofhico nieniorandui 228 do not som to us a
suticiont corrective we havw taken the following position.
We have nio objection to what, opu-iprive reporting was originally
intended to be i. e., prico-reporting that will furnish information on
Cojlipetitive prices but will leave thont competitive. To to this, u
procedur must be established that will prevent collusion and permit
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mli vidulds or concerns ti determine price on the basis of their own
judgment of inarket conditions and custoiners. Price infornitation
usudlV does not require the publication of the names of either sellers
or huy Ors, since the market information to which either is entitled is
covered aloquatoly by frequent publication of quantities sold tind the
range of jiCAIs.

We regard tn opn-prico system in the original sense as al vpproach

to the ad vat
tagos furnish hed by organized coinlnodity exchaiigis. We
believe thit.t there are many markets so iwonopolistio that ia them,
ovon an opon-price system thus limited cold serve no sueh purpose.
We aro asito con vinceol that ,

n-prive, syst ems stuch ots heretofore

have been approved in N. I. A. codes fail tio act its substitutes for
copetl itivo niorkets. We aro open to cortviclion that in a very few
eases it may t

shown to he desirable to use tIte "new style" open.

price systemiis. But any such system should be safetguarded and should

clearly sttto thitat it does not in tiny manner limit the pri(es which
may b liled or quoted. In general, wo are fuidaenttlly opposed
to hel device a.s it has been used tunder N. I. A.
Senator CLARK. What classes of industries, )octor, would that
last obsertvatioin apply tot? 1 tiilexist.aid that you do
declare in

110t

favor of it. You say that you are open to conviction on it.

Mr. BLAISDLL. YOS.
Senator (LARK. What would be the situation on that, roughly?
Mr. BL,.or.t
. 'l'horo is a very interesting illustration that came

to us the other day. If I ntay, I would like to ask Mr. Edwards to
describe that, since he doalt with it in considerable detail.
Senator (LARK. I was about to suggest that Whei0 we want Mr.
Edwards to) respond to a question that he respond without writing
you a note. Laughter.] 'Ihat involves no critioismn at all. That is
a practice that I think ought to he followed by all cointmittees whero
thoro are a number of ropiesetitativos from a'departnent or bureau,
titat anyone who is particulrly qualified could inake the response.
Mr. fIAISIMLL. Mr. Edwards dealt with a very interesting case.
Senator (LA K. 1 ani going to suggest that throughout th) progress
of this hearing that whichever official be best qualified to answer
may
)eorinitted to answer.
Aenator CONNAtLLv. We want fair competition, titugh. [laughter.]
(At this point Mr. C. 1). Edwards, technical director, Consumers'
Advisor, Board, N. I. A., subnittod tho following testimony:)
MI r. EDWARiS. We rtit atro.e,
a very interesting ,ase in which thore
wore four large doncerns which dominated an industry which has a
total of sono 24 votiicerjis,
Senator CONNALLY. WVhv not tll us whaat industry?
Nir. Ei)wtA is. The clock manufacturing industry. Theso concorns distribute partly through mass distributors inl chain drug
stores ad things of that sort, and partly tltrough ordinary jewelry
outlets, al according to tie degree of national advertising wlich the
concert lts in the various incidents of its post history, thoy depend
to difthring degrees ipoll tlh itass distributor, so that otte concern
for exit nple

ilishri

Ibut es prinarily through IIttss distribltors nd dot's

not care much about tio jveh',lry tratdo.
Sonattr (LAitK.
l'o ughlclain stores?
Mr. EnwAr). Yes, sir, Another distributes chiefly through the
jewelry trade and does not care nuch nbout the mass distributors,
arid otirs are oniowoire in between.
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These concerns follow price policies that depend upon which one

(I
(.

of these markets they like. One of them gives very large discounts
to the mass distributors and makes no secret of the fact. The jeweler
cannot buy as advantageously because the manufacturer does not
greatly care about him.
Anotherone protects the jewelers and refuses to give the mass distribu4tor any special discount because he relies chiefly on the jewelry
distribution.
The third one says that he gives the mass distributors very large
discounts, but if his jeweler customers knew of it, he would not do
any such thing; that they would come down on him too hard.
And the fourth one refuses to state entirely what kind of discounts
lie gives, in fact.
So that I drew the inference that the discounts were largely a matter
of bargaining power of the individual customer. It seemed to us in
those cases that secrecy of prices, at least in 1 of these 4 cases and
probably in 2, was the means by which you got very definite discriminatory pricing. A pricing that the man could not defend if it
got out in the open, and probably would not prevail if it got out in
the open.
This industry wished to be permitted to have an open-price filing
system provided it was allowed to exchange prices among its own
members but not make its prices available to customers. The standard open-price clause which is included in item 228 makes the prices
available to customers as well as to members of the industry, and the
industry declared very frankly that if they had to have that, they
would rather not have any open-price system at all. In that particular case there was sonic argument at least for an open-price system
from the point of view of the customers.
Senator CONNALLY. Was there any evidence that they were "rntilw
in concert in one sending his goods chiefly to the chain stores and the
others to the jewelry trade, farming it out?
Mr. EDWARDS. You mean an agreed division of the market?
Senator CONNALLY. Yes.
Mr. EDWARDS. We saw no such evidence.
Senator CONNALLY. Was your eyesight good?
Mr. EDWARDS. I mean by that that we were investigating the particular proposals before us, and we did not make a comprehensive
investigation of the industry, but nothing came to our attention that
would indicate that.
Senator CONNALLY. That is an unjust discrimination in the form of
a rebate.
Mr. EDWARDS. The pricing of at least one member of the industry
seemed to be very much like the secret rebates.
Senator CLARK. In other words, what that member of the industry
was doing was following exactly the same rebate practice, to use the
most familiar case I suppose in the United States, that laid the foundation for the Standard Oil Co.'s control of the oil industry-a practice
which was strictly forbidden by the terms of the Sherman Antitrust
Act and the Clayton Act before the advent of the N. R. A.
Mr. EDWARDS. That seemed to us possibly a case where the openprice filing, new style, might be desirable.
Senator BLACK. I am interested in that new style, because the
customer should know about it. What industry suggested that?
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Mr. EDWARDS. I believe that was originally suggested by the
Consumers' Advisory Board.
Senator BLACK. I assume that industry hastily approved it?
Mr. EDWARDS. Strangely enough, while some industries objected
to it, others accepted it quite readily. The reaction was quite individual, depending upon the industry.
Senator CLARK. YOU mean the industries where the particular ones
were trying to be on the up-and-up, and there were no monopolistic
practices, approved it; and those who were tryng to build up a monopolistic practice opposed it. Is that not a1o2t a fair statement?
Mr.EDWARDS. I think, generally speaking, your definition seems
to be fair. There was one industry in New York which came down
in a hurry to take that provision. Itwas a provision that customers
might register their names and get the prices right along from the members of the industry, and they wanted it very badly because they had
a provision that any customer could call at the office, and they said
that all of the students in New York City were in their office Writing
price histories of their industry.
Senator BLACK. Have you had any hostility to that within the
official circles of the N. If. A.; and if so, who was it?
Mr. EDWARDS. That is an established policy of N. R. A. to which,
as far as I know, there is no dissent.
Senator BLACK. When it was proposed, did anybody fight it?
Mr. EDWARDS. If so, I am not aware of it.
(Mr. BLAISDELr, at this point resumed his testimony.)
Senator KING. Doctor, I hope that you will not think that we are
discourteous, but the Senate is in session and we are called in there
every few moments, and some of the Senators have to be on the floor
now, and there are several other committees in session which some of
them must attend.
Mr. BLAISDELL. I recognize, Senator, that you are all very busy men.
We were talking about those particular industries in which monopoly
or monopolistic practices existed and were effective previous to N. R.
A., which had been possibly continued under N. R. A. or curbed by
N. R.A.
In that connection, I wish to read some excerpts from one of the
statements to which you referred the other day, Senator, which is
entitled: "Private price control and code policy." That is a statenient at the price hearing on January 9, 1935, by Dr. Ruth Ayres and
Miss Eni Baird [reading]:
If price control under the codes has proven impracticable, the withdrawal of
price-control provisions will not of itself restore American industry to the controls
of free competition. There will still remain the problem of industries that had
successfully established and maintained internal controls in the price field prior
to the N. R. A. Some of these industries had devised controls that were wholly
legal under court interpretations of the antitrust laws-while other industries
were making use of controls either expressly prohibited or subject to court action
if proven. The economic effect of these different kinds of controls Is often similar
or identical. It is the existence of price controls exerted within an industry which
is of significance; not the question of the existence of an illegal monopoly. Where
it is known or seems probable that an industry representing a code of fair competition for approval has established sonie degree of price control, several courses
of action are open to the N. R. A.:
1. It can, as in the case of the bolt, nut, and rivet industry, refuse to incorporate in codes provisions contrary to a consent decree.
2. It can grant provisions which, taken as a whole, adequately bolster the
controls already established. An example of this type of wotiot may be seen in
the cement code, which, while it, contains no S iAii'ot'WVisitll iTl1C0)or01':1Itg the
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well-established basing point system into the code, is replete with provisions which
cannot but serve to implement the basing point system.
3. It can practically ignore the significance of the existing control as in the
case of the temporary aluminum code. The fair trade practice rules of this code
include a provision quoting only one section out of many from the consent decree
under which the Aluminum Co. of America, sole producer of virgin aluminum in
the country, has been directed to function; furthermore, no price-filing system,
the publicity from which would be a restraining influence upon the moniopoly,
is provided.
Th.re are numerous types of industries in which some degree of internal control
existed prior to the N. R. A. In many instances present approved codes have
incorporated and consolidated previous controls. The following examples illustrate some of the problem situations with which the N. R. A. is faced:
1. One of the means of legally effecting control over prices is through centralization of patent ownership. Sometimes this device is used spontaneously;
sometimes it is used as a substitute for other means held to be contrary to the
antitrust laws. A case in which price stabilization was achieved through a
patent-licensing system is to be found in the asphalt shingle, and roofing industry,
whose leading members, when charged by the Department of Justice with price
fixing agreements, sold their patent rights to a single patent holding corporation
which in turn granted patent leases freely to all on condition that specific selling
terms should be used.
In this instance the terms of the N. R. A. code added further control to the
existing situation.
I won't detail this, but will go on further.
Second. Where in cases such as the following, explicit price-fixing powers
are asked from N. R. A., there is some opportunity for consumers to indicate the
dangers of the proposal and to call attention to past records of price agreements.
At the hearings on the proposed plan for stabilization of the newsprint industry
their customers, the newspaper publishers, centered attention on the past
history of the newsprint Industry and on the consent decree of 1917 issued
against members of the Newsprint Manufacturers' Association. This decree
ordered said manufacturers to refrain forever after from any attempt to maintain
and raise prices by collusive agreements.
In this particular case, because of the previous record of price fixing at a high
level, plus the opposition of a well-organized buyer body, the adoption under the
N. R. A. of the proposed plan of cooperative price control has to date been
prevented, even though this plan was meant to raise a price that at the time of its
proposal was generally admitted to be relatively low.
Third. When, as in the case of most Industries, there is no adequate organization of the consumer group, and when price control powers are not explicitly
written into codes, but exist under the shelter of, or in spite of, the codes, the
responsibility for protecting the public interest necessarily falls heavily on the
Government. The problem before the N. R. A. is especially linked with the
administrative provisions in the codes when the method of achieving control is
by private concerted action.
insider glass. The files of the Department of Justice and the files of the
N. R. A. deputy administrator show that a large plate-glass manufacturing
company was at one time enjoined by decree from exercising methods of intimidation to control price; they show that members of the flat-glass distributing
trade engaged in the allocation of sales territory as a measure of control, and that
a heavy fine was imposed in this connection.
Yet the proposed flat-glass distributors' code provides for close interlocking
between manufacturers and distributors. It creates five regional territories for
the administration of the code, despite the fact that there have already been complaints that this set-up was designed for the very allocation of sales territory that
was used in the past. The code does not provide clear protection against the
possible misuse of tlis regional set-up for price-control purposes.

This code has not yet been approved.
attempt, that is all.
Continuing frozn this report:

It is indicative of the

Fourth. The next case is one in which the price-control provisions in a series
of N. R. A. codes has resulted In the erection of a system of price control uniting
an entire industry that has long been seeking this goal.
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In the paper distributing trade there has been for years a program of resale
price maintenance through the circulation of a so-called "blue book" of suggested
mark-ups for the use of paper distributors in different regions and through cooperative cooperation with the manufacturers of various paper products.
This price-control measure was so carried on by the Pacific States Paper Trade
Association that investigation by the Department of Justice resulted in the issuance of a consent decree in 1923.
I believe that investigation was a Federal Trade Commission investiation, and the decision in the case was afterward confirmed by the
upreme Court.

Senator KING. I am advised by the representative of the Federal
Trade Commission that that statement is accurate.
Mr. BLAISDELL (continuing):
The distributors involved agreed to desist in the future from such combinations
in restraint of trade.
Under the various paper codes the N. R. A. has supplied the missing links to
a program of price maintenance throughout this entire industry. Most important
was the achievement and the maintenance of Identical prices by the manufacturers of paper, through the assistance of the elaborate price-filing mechanisms
in the several codes of fair competition. In the paper distributing trade the
regional set-up under the open price-filing provisions, and other sections in the
code, have perfected the maintenance of uniform mark-ups; further, the mandatory replacement cost and labor mark-up clauses have assured a large measure
of uniformity.
There has been long great stability of prices and a substantial control by manufacturers of certain grades of paper-notably in the book-paper industry-which
was proceeded against by the Federal Trade Commission in 1916 for its activities
In enhancing prices by methods that were in restraint of trade, but it remained
for N. R. A. codes to complete the pattern of uniform prices, uniform discounts,
and uniformly restrictive terms that face the purchaser of paper today. Uniformity of prices on Government bids during the last year and half offers eloquent
testimony on this subject.
Fifth. In the textile bag manufacturing industry practices In regard to resale
prices, terms, discounts and freight allowances had been seriously questioned by
the Federal Trade Commission. It is only fair to this industry to state that
nothing illegal was found in its activity. We are not raising the question of
legality, but of economic policy.
This same association presented the Code of Fair Competition of the Textile
Bag Industry in June 1933.
The N. R. A. might have chosen either one of two alternatives inits attempt to
further fair competition in the textile bag industry It might have denied price
fixing powers; it might have admitted such powers and provided safeguards to the
public interest by including in the code special supervisory powers in the hands of
the administration. It did neither of these two things.
What it did was to experiment with price controls. The protests of the
Consumers' Advisory Board that the mandatory use of replacement costs for raw
materials would tend toward price fixing were overruled on th ground that such
a use of replacement costs was mtcustomary practice in the industry.

I might emphasize, Senator Clark, these things have been existing
prior to and without the consent of the N. R . A.
Senator CLARK. I am very sorry to have missed part of your state,
ment. I am very much interested in it.
Mr. BLAISDELL (continuing).
Other price-control provisions of the code provided all the mechanisms
necessary to achieve strong price control if the industry retained its previous
wish to arrive at uniform resale prices. The code as approved stipulated that
nonmembers of the Textile Bag Association should be represented , l the code
authority. Three months later, when evidence was presented that nearly all
members of the industry werc rime rmibers of the association, the code was
amended, so that the code authority would he composed entirely of the members
of the executive committee of the association. Thus the total effect of the code
was to spread an umbrella over the industry by granting legal santion to various
devices used in the past to maintain prices.
119782-35--PT 3--20
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This action was not the result of a demonstration on the part of the industry
that any price emergency existed, for the report of the Research and Planning
Division stated that the textile bag industry had maintained a very good position
during the depression.
Through the N. R. A. the competitors of the Textile Bag Association have
been drawn into its membership, and there remained only the public to be protected
against any price-fixing tendencies that might reappear. Should the N. R. A.
withdraw support from provisions that permit price fixing, affirmative protection
of the public interest must still be assured.
Sioh. In the iron and steel industry we come to a case of a different sort.

Senator CLARK. If I may interrupt you there, I do not wish to
interrupt your general trend. You seem to have come to the end of
one section.
Mr. BLAISDELL. That is right.
Senator CLARK. When you soy that investigation showed that
there were no illegal practices on the part of the textile bag manufacturers, of course it is perfectly true that under the N. R. A. Act
no practices which were hitherto considered violations of the antitrust act would be considered illegal if approved by the N. R. A.
Mr. BLAISDELL. Senator, 1 I was referring then to the findings of
the Federal Trade Conmission.
Senator CLARK. Whether they be found by the Federal Trade
Commission or by anybody else, nothing is illegal as far as the antitrust act is concerned if it is approved by the N. R. A.?
Mr. BLAISDELL. That is true; but I think you are missing the point.
The point is that when the Federal Trade Commission investigated
this, prior to the enactment of the N. R. A., they found that while
they did not like the thing very much, there was nothing illegal
about it, on which they could proceed.
Senator CLARK. I beg your pardon. I missed the first part of
your statement, and therefore I missed the point.
Mr. BLAISDELL. Whether N. R. A. continued or not, here was a
situation which seemed to present a monopolistic situation that would
exist.
Senator CLARK. You mean absent N. R. A., the practices in which
they were indulging were still in contravention of the antitrust act,

I beg your pardon.

I misunderstood it.

Senator KINo. Proceed, Doctor,
Mr. BLAISDELL [reading]:
The practice in this industry of quoting prices on a Pittsburgh basis led in 1924
to the famous "Pittsburgh-plus" decree, which enjoined the industry from continuing this system of price control. The result of this order was the establishment of a number of other central basing points upon which iron and steel prices
were quoted. Prior to the code, prices were held in close alinement because of
the competitive threat of price cutting which dominant units of industry always
possessed. But if it became advantageous for a prod icer to sell on his own terms,
and if lie were large enough or sure enough of his market to do so, the opportunity
and the right were his to set his own price at what he believed to be profitable.
When the code of the iron and steel industry was approved it contained a iuandatory basing-point system in accord with which all members of the industry
must quote prices. ]Further, the mandatory character of tim j,veonlt extras
and deductions, which are compiled by the institute and promulgated by it in its
capacity as the code authority, make any deviation from the structure of relative
prices for all industry products an illegal act and in no way subject to the judgment of the producer.
The code authority's emphasis upon an effort to control the structure of prices
and to fix the limits within which all competition in the steel industry must take
place is so great that it sacrifices very specific consumer interests. This is evidened by the record in regard to the provision for the payment of All-rail freight
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rates. With a few specific exceptions, the code required that all-rail rates from
the basing point at which prices were quoted to consuming point must be charged
to each and every consul mer, whether or not the goods are carried by water.
To suggestions that this provision prohibiting charges on the basis of actual
water-transportation costs is in principle basically unfair, the code authority has
consistently replied that it will take the matter under advisement. Action does
not follow, apparently because members believe that the total results of any
change in this code provision would he so complicated and far-reaching upon the
price structure of the industry that the code authority has been unable to devise
a means of allowing customers to benefit from their natural location on lanes of
water transportation.
Where an organized industry has taken unto itself the prerogative of controlling
the ends and means of competition, any action on the part of a Government
agency, which in any way strengthens, or by implication permits, the strengthening of internal controls, carries with it special obligation to see that the public
interest is at the same time protected.

Senator CLARK. The Iron and Steel Institute, which is now, as I
understand, the code authority, as a matter of fact, since its institu-

tion has been almost wholly controlled and dominated by the United
States Steel Corporation, has it not? If you do not wish to express an
opinion on that, I won't press it.
Mr. BJiASDELL. I would say certainly by the larger units in the
industry, including the United States Steel.
Senator BLACK. I was told a few days ago, with reference to that,
that the Iron and Steel Institute fined its members $10 a ton for each
ton they sold under the fixed price. Is that true?
Mr. BLAISDELL. If it is a cartel regulationSenator BLACK (interrupting). I understand that it is in the Federal
Trade Commission reports.
Mr. EDWAHDS. They have a provision in their code for liquidated
damage agreement.
Senator GOnF.. Does that include pretty much all the industries in
the business or just limited numbers?
Mr. BLAISLPELL. May I ask Dr. Ayres to answer Senator Black's
question?
(At this point, Dr. Ruth Ayres, code advisor, Consumers' Advisory
Board, N. R. A., testified as follows:)
Dr. AYRES. The $10 per ton penalty does not apply except to
the filed pric;.]that is, in the iron and steel price. There is an
open price filing for the filing of the basingpoint. As a matter of
fact, those are uniform. Competition wouldlead them to be uniform, collusion would lead them to be uniform and there is no possible way of saying where competition and collusion begin and end.
But it is on the filed price and not on a fixed price.
Senator BLACK. It,
is on the base price, is it not?
Dr. AYRES. Each individual has the right, and it is when he sells
below his own filed price that the penalty results.
Senator BLACK.

aSa matter of fact, allof those prices are the same,

aren't they?
Dr. AYES,. All of those prices are the same. In either the end of
June or July 1934, however, a certain individual concern initiated a
group of prices lower than the April prices, end those were followed.
In other words, it does not always work upward.
Senator BLACK. Have not some of thm been fined $10 a ton for
selling below that, by the Iron and Steel Institute?
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Dr. AYRES. I have not the figures on that. I think there have been
one or two cases, butperhaps.
they are probably few. I can give you the
answer on that later,
(Mr. Blaisdell at this point resumed his testimony:)
Senator CLARK. The late Judge Elbert H. Gary, chairman of the
board of the United States Steel Corporation, was for many years
head of the Iron and Steel Institute, was he not, Doctor?
Mt. BLAISDELL. I did not get the question.
Senator CLARK. I say, Judge Elbert H. Gary who was the chairman of the board of the United States Steel'6orporation, wits for
many years, tip to the time of his death, the headof the Iron and
Steel Institute?
Mr. BLAISDELL. I believe that since that time the head of the Iron
and Steel Institute has been from the Bethlehem Steel Co.
Senator CLARK. That is in the same group, to say the least, is it not,
Doctor?
Mr. BLAISDELL. Certainly. Now, gentlemen, I will skip the rest
of this memorandum, except for a paragraph. We were urging at
that time that it was cases of that kind which seemed to indicate the
necessity for a broader approach to this particular type of problem.
It was not the type of problem that could be solved by any such
formula as self-government in industry, and the iron and steel case
was a perfect example of what happened. So we suggested that
merely to reform the present codes by ejecting their phrases about
price control would not only leave well established in certain industries
the actual conditions which the N. R. A. policy holds to be contrary
to the public interest but would foster those conditions by the administrative un'ty maintained by the rest of the code. It does not
do any good to just say, "Put it out", because you have the situation
there which calls for positive action. [Reading:]
In order that the codes may move toward fair competition rather than the.
establishment of permanently privileged groups in American society, they should
not ignore but regulate or prevent the conditions which make for unfair restraint
of trade.
I am sorry to impose such a long statement on you, Senator, but

it seemed to me to have a number of different specific instances of
the way that private control exists, irrespective of whether there is
an N. JR. A. or not,
Senator CLARK. Doctor, we were very glad to have you go into
the very greatest possible detail on this subject, because you are
striking at the heart of what we are very much interested in.
Mr. BLAISDELL, That is one type of control, both outside the code
and supplemented by code, and under a possibly positive declaration
of Congress that such things should be dealt with on the basis of
Government control, might be handled.
Now, I would like to turn to the problem of uniform bids, and openpricing systems, and I shall use for that purpose a series of documents
which have come to me from Mr. Nicholson, a consulting member of
our board, and also the purchasing agent and secretary of the central
board of purchases of the city of Milwaukee and special representative of the United States Conference of Mayors.. It has to do with
the purchase of fire hose for that city and a number of. other cities.
Senator KING. Doctor, did you intend to. refer to, a number of
statements by representatives of this organization,, the Consumers'
Advisory Board, made at the price hearing on January 9, 1935?
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Mr. BLAISDELL. I referred to one of them here, Senator, because
it bore particularly on that point. If you care to have me comment on
the others, I will be very glad to. I did not want to encumber the
record too much.
Senator KING. I have read these statements very carefully, all of
them. They contain a great deal of information which ought to be
valuable to the committee.
Mr. BLAISDELL. I am taking this particular case, Senator, because
it illustrates a whole series of problems that surround this problem
of open-price systems and uniform bidding.
Senator KING. Proceed.

Mr. BLAISDELL. The Fire Hose Manufacturers operate under
chapter 7 of the Mechanical Rubber Goods Division of the Rubber
Manufacturing Code. That code contains a prohibition against
selling below cost; provides for price-filling for standard products
with a 10-day waiting period, and that on goods made to sustomers'
specifications no member shall sell at a price lower than that of the
member whose cost is lowest.
Also, these manufacturers, like all others, come under the President'
Executive Order No. 6767, permitting a tolerance of as much as
15 percent below filed prices in bids submitted to governmental
purchasing agents, including municipalities.
['hat was an order which had its inception, because of the complaints of the uniform bids to various governmental agencies, was
meant to provide a leeway for bids below filed bids under open-price
filing systems.
Senator KING. Was not there a report made to the President by
tho N. R. A. as to the operation and effect of that tolerance order?
Mr. BLAISDELL. There was such a report under way, in preparation, Senator, at the time when I left the N. R. A. several weeks ago.
Whether it has been completed and submitted yet, I do not know.
Senator KING, I wish you would make inquiry, and if so, kindly
produce it at the next meeting,
Mr. BLAISDELL. It was not a report by our Board. It was a report
called for by the Research and Planning Division of N. R. A. I am
informed that Mr. Henderson, the Chief of that Division, is to be
'.,alled. It might be proper for him to present it.
Senator KING. I presumed there was sufficient friendly relations
between your organization and Mr. Henderson that you could
produce it.
Mr. BLAISDELL. I shall be very glad to try to produce it, if you
would like me to.
Senator KING. If you will, please.
Mr. BLAISDELL. There is, therefore, nothing in the code to justify
the 18 persons or concerns who submitted uniform bids to the city
'f Milwaukee.
Collusion for the purpose of price fixing, either by individual members or by the Rubber Manufacturers Association (as distinct from
the code authority) are properly matters for investigation by the
Federal Trade Commission, if such collusion took place outside Gf,
and apart from, any code provision or administrative action.
Senator CLARK. Just, on that point. Is there any distinction in
fact between the code authority and the Rubber Association, or
whatever the name is?
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Mr. BLAISDELL. I believe in this case there is.
Senator CLARK. I understand that in some cases there is a distinction and in some cases not.
Mr. BLAISDELL. I may be mistaken on that, but my best recollection is that that is the fact.

Senator GORE. Is the point in this that a number of bidders submitted the same bids for fire hose to the city of Milwaukee?
Mr. BLAISDELL, Yes, Senator Gore. I gave you that background.
Now I will rive you the details of the case.
In February 1935, Mr. Nicholson, consulting adviser to our board,
and purchasing agent of Milwaukee, and also representative of the
United States Conference of Mayors, submitted to the Consumers'
Advisory Board copies of communications submitted by him to the
Federal Trade Commission charging collusion on the part of certain
manufacturers of fire hose, and in submitting bids to the city of Milwaukee on January 31, 1935, it was found that 18 bidders had quoted
identical prices on two specifications; that 15 bidders had quoted
identical prices on one specification, and that 10 bidders had submitted
identical bids on one specification.
Prior to the opening of bids the Bi-Lateral Fire lose Co. wrote:
We have every reason to believe that the prices will be the same * * *.
We had to agree on the code prices * * * or we would be deprived of our
N. R. A. eagle.
Senator BLACK. Whon1 did they write that to?

Mr. BLAISDELL. To the purchasing agent of the city of Milwaukee.
And when the bids were opened, January 31, 1935, it, was found that
18 bidders had quoted identical prices on" two specifications; that 15
bidders had quoted identical bids on one specification, and that 10
bidders had submitted identical bids on one specification.
There was one bidder (N. L. Kuehn Go. of Milwaukee) who "followed the President's Order No. 6767 had quoted approximately 8
percent below" the other identical prices on all four specifications.
That company was awarded the contract.
A. D. Kunze secretaryy, Rubber Manufacturers' Association:
secretary, code authority, Mechanical Rubber Goods 1)iviion of
the Rubber Industry Code) immediately wired Milwaukee purchasing
agent: 'Strongly recommend award be withheld pending cur investigation."

The Milwaukee purchasing agent replied that the contract had been
awarded to the lowest bidder.
In a letter to Senator Borah, February 27, 1935, Mr. Nicholson
stated:

A. D. Kunze, secretary Rubber Manufacturers' Association of New York,
wired every manufacturer of fire hose in this country warning them not to accept
or fill an order for fire hose from the Kuehn Co. for delivery to the city of
Milwaukee.
In a communication to the Consumers' Advisory Board, Mr.
Nicholson said:
The city of New York has rejected bids eight tines and yet has not been able
to obtain any competition.

Mr.Nicholson asked the Federal Trade Commission, on February
11, 1935, to "undertake an investigation" of his charges; also, lie
asked the Consumers' Advisory Board, on X[rch 2, 1935, to "go.
on record favoring an investigation."

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

663

rhe Consumers' Advisory Board was informed that the Federal
Trade Commission had initiated an investigation as requested by
Mr. Nicholson. We. have since been informed by Mr. I. Burton,
assistant chief examiner of the Federal Trade Commission, that the
inquiry has been completed and the file is now before the Conunissioners awaiting their decision. We have no information that N. R. A.
was asked by Mr. Nicholson to conduct an investigation, or that
charges of code violation were made against the fire-hose ruanufacturers.
Senator GoiE. Which concern had that contract?
Mr. BLAISI)ELL. The firm that received that contract was that of
N. L. Kuehn Co., of Milwaukee.
Senator GORE. And were they trying to buy from other concerns in
order to fill the contract?
Mr. BLAISDELL. That is correct.
Senator (ORE. And some agency in New York wired these conipanies not to supply Kuehn Co.?
Mr. BLAISDI.LL. Apparently.
Senator Goe. What happened?
Mr. BLALSDELL. I will give you the rest of the history.
Mr. Nicholson states that "there was a trust of fire-hose manufacturers before the N. R. A. when they were holding the price at 54
cents and making a substantial profit."
(Letter to Federal Trade
Commission, Feb. 11, 1935.)

We are informed 1)y Assistant Chief Examiner Burton, of the

Federal Trade Commission, that, to his knowledge, there have been
no complaints or requests for investigation of fire-hose manufacturers,
prior to the one now under consideration; that his experience with
the Commission lovers the past 10 years. The inference is that there
was no 1'edral Trade Commission inquiry of the alleged "Fire 'lose
Trust." l(tivities prior to the adoption of the code, or that conditions
similar to those now complained of were specifically charged.
While it. is obvious that the open-price filing system of the code
makes it possible for each member of the industry to know every
other iienhber's filedl prices, it is also true that the code permits a
meniber to revise his prices downward (after a 10-day waiting period)
and, also, in submitting bids to a niunicipality lie nay lower his filed
prices as much as 15 percent. In the Milwaukee case only one
bidder availed himself of the tolerance permitted and lie was the one
who received the order.
In a letter to the Consumers' Advisory Board, dated March 6,
1935, Mr. Nicholson said:
The contractor (N. L. Kuiehn Co.) called at this office yesterday and stated
that thus far lie had been prevented by the trust from making delivery of any of
this hose and it looked to him as though he might have difficulty in obtaining
any of this hose for use.

Again there is no charge that any specific provision of the code has
been violated, or that the failure of the contractor to fulfill his order
is due to any provision contained in the code.
There is a little more history in connection with that which indicates that this is a little broader proposition than the city of
Milwaukee.
Senator CLARK. And the city of Milwaukee, if I understand correctly the exhibits which you just read-and correct me if I do notthe President's proclamation allowed a tolerance of 15 percent?
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Mr. BLAISDELL. Right.
Senator CLARK. Which would permit one bidder under the code to

bid against another if he wished to by bidding lower than the stated
price?
Mr. BLAISDELL. Lower than the filed prices.
Senator CLARK. And the N. L. Kuehn Co,, well within the 15 percent tolerance, bid 8 percent lower than the uniformo bids of the other
bidders.
Mr. BLAISDELL. Right.
Senator CLARK. Whereul on, the Secretary of the Rubber Manufacturers' Association of New York-which was to a large extent
identical with the code authority, is it not?
Mr. BLAISDELL. Apparently.
Senator CLARK. Sent out a notice, not only to the city of Milwaukee advising them not to accept the bid, but sent out a notice to

all of the members of that organization not to supply the successful
bidder with the necessities for carrying out the contract?
Mr. BLAISDELL. Right.
Senator CLARK. Which meant in effect that while there had been

no violation of the code by the successful bidder, that the dominant

element in the code authority was actively entering into the situation

to see that a man who did bid within the limit of tolerance and in
accordance with the provisions of the code and the President's procla-

mation, below the other bidders, should not be able to perform his
contract?
Mr. BLAISDELL. That is the essence of it.
Senator GORE. What is the exact name Aif
this New York agent who
notified these companies not to supply this material?
Mr. BLAISDELL. Mr. A. D. Kunze.
Senator GORE. And who was the one that got the contract, (id you
say?
Mr. BLAISDELL. Kuehn is the name of the gentleman who got the

contract, and Kunze is the name of the agent.
Senator GORE. What is his official connection with the organization
of the industry?
Mr. BLAISDELL. The secretary of the Rubber Manufacturers'

Association, and also secretary of the code authority, of the Mechanical Rubber Goods Division of the Rubber Industry Code.
Senator GOiE. Mr. Chairman, has he been called to appear before
this committee?
The CHAIRMAN. Not yet, but we will get a statement from him.

Senator GoInE. I want him brought here.
Senator BLACK. I think it could be submitted to the Department

of Justice.
Mr. BLAISDELL. It was sent to the Federal Trade Commission.
Senator BLACK. In my judgment, it should be referred to the Department of Justice. I suppose they have a department for prosecuting such things.

Senator GORE. I want him brought here and I want to see if there
is any way to nmke them supply the hose to those municipalities---The CHAIRMAN (interrupting). Mr. Whiteley, will you get an explanation of this matter and arrange to get him before us?
Mr. BLAISDELL. I am presenting the only case as it comes to me.

I am not making personal charges or anything of the sort.

I am
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interested in a situation here that seems to require some kind of
handling. It apparently is not a matter that is cause by code action.
But that code has possibly been used as a subterfuge and possibly as
an attempt to misrepresent the situation, which was not according to,
the fact.
Senator BLACK. Has there been any regulation of N. R. A. that
in cases where at least prima facie there is a clear violation of the
law, the matter should be turned over to the Department of Justice?
Mr. BLAISDELL, Apparently this case was not brought to the
N. R. A. This was brought to the Federal Trade Commission.
Senator BLACK. Is there any such regulation in the N. R. A.?
Do you people in the consumers' department have any right to submit things to the Department of Justice when it is apparent that
there has been a violation of the antitrust act, or seemingly so?
Mr. BTLAISDELL. There is no such power, I believe, Senator. As a
matter of fact, I am inclined to think-I would rather say as a matter
of judgment rather than as a matter of fact--as a matter of judgment
I should think that a revision of the act might very wAell call for a provision like that.
Senator BLACK. I see no reason why it should not he, even nowv.
Senator Gor:. Is there not some authority here in Washington
who hais supervision over this gentleman in New York to tell him
that lie is transgressing the limits of the law and of propiety? Is
there nobody that can re"ise or chastise him for violating the code?
IILAISDELL. lie is not violating the code, Senator.
B.
Senator BLACK. lie is just violating the law. [Lmghter.]
Senattor GORE. If the President in Executive Order No. 6767 perlaitted a reduction of 15 percent below a fixed price, and this man

comes within that limit of tolerance, and this gentleman in New York
counteracts that or tries to upset that, is he not violating some rule,
some law, sonie order, or sOlnething?
Mr. BLAISDELL. The matter has come to the Federal Trade Com-

mission, and, as I stated, apparently the Federal Trade Commission
has taken action, at least the matter is now before the Commission
for hearing.

Senator Guuw. If this code business is a cloak for that sort of

activity, the sooner we unmask it, the better.
The CHAIRMAN. If the Federal Trade Commission should find
these facts that you have stated, they would certify their findings to
the Department of hstice for prosecution.
Mr. BLAISDELL. I believe the Federal Trade Commission would take
either that action or if it wereL a violation of their own act, it would
result in a cease and desist order.
Senator CLARK. But Doctor, the point is that it would appear
from your statement that even with all the suspensions and exemptions
of the antitrust act contained in the N. R. A. that this man is still
guilty of a violation of both the Sherman and the Clayton Antitrust
Acts, and there ought to be some authority, when it comes to their
notice, to certify it to the Department of Justice for a criminal prosecuation. Such practice as that is, of course, more nefarious, because it is
carried on under the cloak of authority of the code authority under
the N. R. A. Act, but nevertheless, unless I am very badly mistaken
as to the legal proposition, even with all of the exemptions and suspensions of the antitrust laws granted by the N. R. A. this man has
still committed a crime.

W

The
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The code would not protect him.

Senator CLARK. That is exactly what I am getting at, Senator, as to
why there is not some power or some responsibility on the officials of
-the N. R. A. or the Federal Trade Commission or any other governmental agency, when a matter of this sort is called to their attention,
to certify it to the Department of Justice for appropriate criminal
action.
The CHAIRMAN, That is in the law.
Mr. BLAISDELL. The Senator has made my suggestion bettor than I
could make it myself.
The CHAIRMAN. That is in the law, and they will certify it.
Senator BLACK, But it seems to me that it has come up here openly
now, and now that it has conie out here publicly, I see no reason why it
should not be turned over to the Department of Justice before
tomorrow morning.
Senator CLARK. Meanwhile, Milwaukee is deprived of the fire hose.
How long would it take the Federal Trade Commission and the courts
to test this matter and decide it one way or the other finally so that
they can get the hose? Is there not some sort of summary proceeding
that some code authority here has when they see a man doing a thing
like that to say, "Here, cut that out and tell these people to go ahead
and supply this stuff."
Mr. BLAISDELL. Senator, it is not under the jurisdiction of N. R. A.
It has not come to their official attention.
Senator CLARK. Is this man still secretary of the code authority?
Mr. BLAISDELL. Apparently lie is acting in iS other capacity.
Senator CLARK. Is he still secretary of the code authority?
Mr. BLAISDELL. As far as I know.
Senator GoE. Has anybody the power to remove him? Anybody
here in Washington?
Mr. BLAISDELL. I suppose so.
Senator BLACK. He is the secretary of this self-governing board of
industry, isn't he, and we would have to let them decide themselves
whether they want to remove him.
Mr. BLAISDELL. N. R. A. would have the power to remove him.
Senator BLACK. They would?
Mr. BLAISDELL. I think so.
Senator BLACK. Industry is the one that has named him as the
secretary.
Senator GoRE. Who is N. R. A. now?
Mr. BLASDiELL. The administration of N. I. A., the National
Industrial Recovery Board, is the official authority there.
Semitor Goum;. What is his name?
'l'.BLAISD mrLL.The Chairman, Senator, is Mr. Richberg.
Senator GoiE. Could Mr, Richberg summarily remove this man
in New York who has been guilty of this thing?
Mr. BLAISDELL. I would assume that the full board would have
that power.
Senator Gowm. I want to see if it has been called to their attention, and if it has, and if they have neglected to do that, somebody is
guilty,
The CHmAIRMAN. Do you know whether it has been brought to the
attention of the N. R. A. authorities?
Mr,BLAISDELL. I think not.
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The CHAIRMAN. Mr. Whiteley will find out all about it and let the
committee know.
Senator CLARK. As I understand, Doctor, this statement that you
have just read was by a member of the Consumers' Board of the
N. R. A.?
Mr. BLAISDELL. Yes; the question came to us recently, as I stated.
Senator CLARK. So that the matter was within the knowledge of the
N. R. A. per se, because the document which you just read was prepared and written and forwarded by an official member of the N. R. A.
organization.
vr. BLAISDELL. This document was prepared. It was a summary
report, for my use here, and as I said, Mr. Nicholson brought it to our
attention in connection with this general subject of uniform bidding
and prices.
Senator GORE. How long ago?
Mr. BLAISDELL. In February. At the time he took it to the Fedoral Trade Commission.
Senator BLACK. Then that is just one of a number of such instances,
is it not?
Mr. BLI,.SDELL. I am using it as an illustration of this basic fact.
Senator CLARK. It is a very pat illustration.
Senator BLACK. You have quite a number of others?
Senator GoRE. Did you say basic fact or base fact?
Mr. BLAISDELL. The word is yours, Senator.
The CHAIRMAN. All right, Doctor, proceed.
Mr. BLAISDELL. This is not just a matter of the city of Milwaukee.
Mr. Nicholson sent a file which he submitted to the Commission, and
I will simply read a few sentences from it. This was from the 3iLateral Fire Hose Co. [Readirg:]
To OuR AorNTS. We were virtually compelled to furnish the code authorities
with a list of prices of our standard brands of fire hose, which we are supposed to
strictly adhere to, and to protect our agents with a profit, we have adopted the
following: and then follows the quotations on the various types.
Do not under any consideration sell these brands of hose at less thai the prices
shown above.
Senator BLACK. Who wrote that letter?
Mr. BLAISDELL. The Bi-Lateral Fire Hose Co. Further:
If you find any deviation from these prices, report it to us at once.
Senator BLACK. Did he say what would be done to him if he did
not sell at those prices, in that letter?
Mr. BLAISDELL. lie does not state. It is just an instruction to
agents.
Senator Goio.:. 1)o you know to whom this man in New York,
Kunze, to whom he wrote this letter advising them not to supply this
Milwaukce company the fire hose which lie was furnishing the city?
Have you the name?
Mr. BLAISrELL. Apparently not.
Senator GoREk. Can you get it?
Mr. BLAISDELL. If it is in the record as submitted to us, yes.
Senator CLAIME, He wrote one letter to the city of Milwaukee
advising theta not, to accept the low hid, did he not?
Mr. BLAIEb1,;DL. That is in the suiarrary statement.
Senator GoRi;. I want this if yon can get it. I want to get the
nanres of the different concerns to whom the New York man wrote
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this letter requesting or advising them not to supply the fire hose to
the Milwaukee concern. Then I want to find out from them what
they did about it.
Mr. BLAISDELL. I do not believe, Senator, that we have the inforniation, Mr. Nicholson is our source.
Senator GORE. We can find that out, can we not?
The CHAIRMAN. I have instructed Mr. Whiteley, one of our experts
here, to get all of this information for us. Both from the Federal
Trade Commission and the N. R. A.
Senator BLACK, As a matter of fact, if we had time, we could find
a large number of instances like that, could we not?
Senator GORE. Do you know of any others? I would like you to
catalog those that you know.
Mr. BLAISDELL. We have plenty of evidence of uniform bids, if
that is what you mean, Senator.
Senator GoRE. But you do not have any other stances where
somebody advised them not to supply the low bidder?
Mr. BLAISDELL. I do not know of any instances, Senator.
The CHAIRMAN. Proceed, Doctor.
Mr. BLAISDELL. The city nmnagor of ()khlahonm (City writes to the
executive director of the United States Conference of Mayors, apparently in reply ,,an inquiry from Mr. Btteis, the executive
director [reading]:
Wv wiIve'rtisedl for 10,000, ftet,()-i)mOltId secfi,l, wAl\x- W11 giim -trtateid him'
hose, and th, first. bids w," identical
* * * tiiril rew lv,rtising pric.iwere

dropped t 01.20 per foot, again heing identical
* *
in other word,, it w,
quite vvi(dent that if we had acecpted the bids as subhiitt(,d tinder the protection
of the N. R. A., it wold have cost the taxpayers ofO)klahlioa City $,,000
additmod for the 10,000 feet of lose.

You notice the assumption again is tlit it is under the protection
of the N. R. A., but it is again contrary to the fact.
Senator GORE. Does that mnm thtt the second bid was $4,000
less than the first?
Mr. BLArSDEL, That is right. The first was $1.40 and the
second was $1,20.
Senator CLARK. What do you mean by saying it is contrary to the
fact that it is under protection of the N. R. A? These fellows would
not dare to persist in such a brazen manner unless they felt that they
had tie eagle's wings over them, would they?
Mr. BLATSDELL. I do not assunic for a nioinent, Senator, that the
gentlemen who are concerned would maintain that they were doing
this under tie protection of N. R. A. There is no provision of this
kind in the code, and such actions ats they hmve taken are apparently
entirely outside of N. R. A.
Senator C1LARK. Do you think that ittman outtt
in the sticks, sly this
man Kuieln in Milwarikee, can distinguish between a letter that he
gets from the secretary of thi code athority in his capacity as secretary of time code authority, and a letter that tegets from the saimue
man as secretary of the Rubber Manufacturers Association in New
York? In other words, [if, is using the club of the N. R. A. amrni. the
fact that he is secretary of the code authority with practical power of
fif, and death over individual corporations or individual manufacturers, to do something else--it is possible that he is acting ultra vires,
outside of his authority, but nevertheless it is all done under the
club of the N. R. A., is it not?
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Mr. BLAISDELL. I could not agree with that, Senator.
Senator CLAnK. What do you think that Kuehn up in Milwaukee
thought when lie got this letter threatening him?
Mr,BLAISDELL. I think that lie is an intelligent business man who
is probably pretty well acquainted with his rights, and I suspect that
he recognized th5 fact, and that is the reason that it, wats brought to
the attention and was called to the attention of the Federal Trade
Commission,
Senator CLAnK. WhePn Kunze, tht,
secretary of the code authoritv
and also the secretary of the Rubber Mnufacturers Association in
Now York, wrote him, (1o you know whether Kuehn in Milwaukee
could tell whether Kunze was speaking on this side of the table as the
secretary of the code authority or on that side of the table as the
secretary of the Rubber Manufacturers Association, when he threatened him, as lie did very plainly, if he went through with that bid?
Ilow was the man ont in'N' ilwau kee to distinguish as to what capacity
in which Mr. Kunze was writing?
Mr. BLAISDELL. Senator, it seems to me his action indicates clearly
that he was aware of the difference, else he would not, have taken the
action that he did.
Senator CLARK. In what capacity do you think that these other
manufacturer, that Kunze wrote to and said, "Do not give Kuehn the
rubber fire hose to carry out his contract"? Do you think they rearded tho communication a being that, purely of the secretary of
the Rubber Manutiaturers 'Association as distinguished from the
secretary of the code authority?
Senator GoRE. The right han( had a pretty strong suspicion of
what the left hand was doing.'
Mr. BLAIS) ,LL. I cannot disagree with you on that at all. The
only point I am making is that apparently these gentlemen were
acquainted with the fact, even though they may have tried to use the
other things, and the other thing that I am trying to make perfectly
clear is that, there are a great many things that have been (lone and
charged to N. R.A. which are not on their bill.
Senator GonEk. Is there anything that N. R. A. could do to prohibit that sort, of business?
Mr. BLAISDELL. W11c
made a suggestion here a few monients ago-I believe it, was Senator Black's suggestion-that specific authority
and necessity should be written into the act to require N. R. A. to
deal with such a question and report it immediately.
Senator BLACIS. To the Department of Justice.
Senator Gonr. As far as it stands now, under the rules and regulations, that sort of thing can go forward and there is nobody to say it

Kir. BLAISDELL,. We still have the Department of Jistico and the
Federal Trade Commission. The N, R. A. has not been interpreted essentially as a body to deal with that type of thing.
Senator BLACK. The N. R. A., if they are down there on the whole
trying to protect the public, th(yi certainly ought to have a regulation
that requires where there is iamalnifest o)en and lilpalle infraction of

the law, that it,
should be reported to the Department of Justice.
Mr. BLAISDELL, I think so.
Senator GORE. I thought that is what it was for.
The CHAIRMAN. Do you think it proper for the committee to consider t lie question that if any one on a code authority has exceeded the
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law, they should be subject to some penalty? There should be some
penalty attached to it?
Mr. BLAISDELL. Yes, sir. I might call attention to one instance,
that of the Cotton Garment Code Authority, which apparently acted
outside of its authority and was removed by the N. R. A. They were
stricken from the books, and the N. R. A. took over itself the direction
of the code and required the election of a complete new code authority.
Senator GORE. And they could have done that in this instance?
Mr. BLAISDELL. In this instance, apparently the action was taken
outside of N. It. A. and not under actions approved by N. R. A.
Senator BLACK. It is also true that the employees of private coinpanies, either individually or collectively, should not be charged with
any duties of enforcing N. R. A. rules and regulations, is it not?
Mr. BLAISDELL. It seems to me that they are public functions.
Senator BLACK. I sent a complaint down for a violation by an oil
company of price-fixing down in Alabama, and I had a letter from
my friend who made a complaint a week later and said that the representative of the code authority had been over to correct the mistake,
and lie was the general representative of the Waffut Oil Co in Atlanta, Ga. Of course, they did not get very far to correct it, because
it was an abuse of the Waffut Oil Co. that was complained about.
Senator CLARK. Ile was hard to convince.
Senator BLACK. They really did not convince him that lie had violated the law. [Laughter.] Do you still have down there the system
permitting employees of these companies to go out and pass on com-

plaits against the colflpafly?
Mr. BLAISDELL. My un(ierstnnirig is, Senator, that when complaints are submitted, that they are referred to a code authority for
information. Do you wish to correct ne O that, Mr. Edwards?
Mr. EDWARDS. The standard plan for the trades practice comrmittes of the code authority provides that members of the committee
who tire members of the industry should not sit on cases which are
brought where they themselves are principals.
Senator GORE. They are not allowed to sit in judgment of their
own case?
Mr. BLAISDELL. Exactly.
Senator CLARK. What does the N. It. A. do, and I am not blaming
the Consumers' Board for this practice--what do you do in such a case
as Senator Black has stated, where th representative of ali interest,
or a company, we may say, or an industry, is a very prominent member
of the code authority, aid under that particular code he lias desigited the agent of his own company as compliance officer of the code
authority in a particular State, which has happened in a great many
States and a great many industries. When some independent comes
along and gets in a row with the code alithority and files a complaint
against the company which is represemwed on the code authority, is
there, iny provision in N. It. A. that such representative of the particular outfit complained against shall not be the one to investigate
and pass upon the violation of the code?
Mr. BLAISDELL. Senator, there is a compliance division in the
N. R. A. They coId Probably give you much more detailed information on that.
Senator CLARK. I will be very glad to ask them when I get a chance.
Mr. BLAISDELL, I do not want to dodge the question.
Senator CLARK. I thought you would be able to answer it.
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Mr. BLAISDELL. I would also like to add this thought, though, that
this is one very good reason why, if there are code authorities, there
are any responsibilities given them, they should certainly have public
representatives sitting there.
Senator CLARK. That is exactly what we are trying to get at, and
we are very happy to have any suggestions along the line of tightening
these loop ioles and strengthening the operation.
Senator KING. The code authorities would be interested in their
industry, would they not?
Mr. BLAISDELL. Of course, Senator. They are representatives of
the industry.
Senator CLARK. And sometimes in a predominant faction of the
industry against the minority faction?
Mr. BLAISDELL. I assume that cases of that kind have arisen and
that it certainly would be part of the function of N. R. A., and I
believe they have always interpreted it as such, to protect those
minorities wherever possible?
Senator KING. They would not be so acute about the complaints
as to price-fixing if they were engaged in price-fixing themselves?
Mr. BLAISDELL. Of course not.
Senator KING. They would be rather disinclined to view wit4
favor the complaints regarding the injustices and unethical practices
if they themselves in their industry, and they are the judge and juty
in their own industry, were guilty of the same thing.
Senator CLARK. And the sheriff and the executioner.
Senator GORE. If these people in New York, this secretary of this
fire hose concern, can get away with this, I can see how certain intustries are glad to have the antitrust law suspended and the N. It. A.
law substituted in its place to provide that sort of immunity.
Mr. BLAISDELL. I should like to press that I believe no immunity
has been granted in this case as the result of the N. R. A.
Senator BLACK. Immunity can be provided just the same by not
providing appropriate methods to call it to the attention of the
authorities as by an open-blanket immunity.
Mr. BLAISDELL. My point is that there is no immunity under the
act.
Senator GORE. This thing has been sent to the Federal Trade
Commission. Before it grinds along, a long time will pass. The
city has not got its fire hose, and the man that wants to supply it was
not able to supply it. There ought to be some practical remedy for
that situation, so that people who are acting within the law can act
within the law and carry out honest transactions,
Mr. B3I.AISDELL. Senator, that is exactly the point I have been
trying to make, that such authority should be est ablished in a ny act
similar to N. It. Ak.
Senator GoRtu. llas this whole N. It. A. business, this whole set-p,
been it sort bf house of refuge for tra.tsuctiomms of this kind, if and when
people were (lisposed to engiiage in them?
Mr. ]J3LhAISELL. I think that is iapet
It geueral charge, I could
not agree with it.
Senator KIN(. W1101he
Ill) inlst
ry rushes ill, as soniC 0f the ,m did,
snd they were the large units il lhe v ainlls ililstries, am obtained
(odes which usually diet ated, or they did dictate the machinery which
wais to he employed in that code, did they not?

672

INVE8TIOATION OF NATIONAL RECOVERY ADMINISTRATION

Mr. BLAISDELL. In the early days of code writing, those were pretty
hectic days, Senator. If you were around in those summer months,
you would be well aware of it. I know you were here part of that time.
I believe you were conducting an investigation yourself during that
time, and certainly a great many things went through in those hectic
(lays that would not go through for a minute today.
Senator KING. Is there any difference now?
MAr. BLAISDELL. [ think so, very definitely.
Senator KING, I was told quite recently that a number of individuals who were engaged or who had had garages and were interested in
the repair work of a automobiles, and so forth, "Now that the getting is
good," they said, "lot us come in awid get a code also." And they came
in without any consultation particularly with the thousands of young
men and others who were engaged in the repair of automobiles, scattced all over the United States, and they finally got a code, and a
Mr. Pulley is secretary. The rest of the people throughout the
Un ted States will hi ve notliing to do with the selection of the officials
of that code, will they? And if there is any violation of the code--it
has been approved only within the past 2 months--they will be the
judge@ and the jury to determine what the situation is,will they not?
Mr. BLAISDELL. Senator, perhaps I can get a little information
about tha t.
Senator KING. I understand they are asking for a large budget,
several hundred thousands of dollars, and Mr. Pulley is going to get
a $10,000 or $15,000 salary, the same as so many others of those who
organized these codes.
Mr. BLAISDELL. Senator, I am very sorry, but we have no information here at hand on this partieuiar case.
Senator CLARK. The formation of all of these codes Doctor, was
originally based upon the same prnciple that General Forrest said
about war, "Getting there fustcu3t with the mostest men"-in
other words, a strongly organized adustry when they had a strong
trade association which might have been gouging the independents

in the same industry, rushed in ', 're and said, "Well, we represent

the industry ", and got a code, set themselves up as the code authority,
they got authority from N. R. A. to collect contributions from even
the independents for the support of the code authority, and msade
regulations as they pleased. Is that not about what happened?
Mr. BLAISDELL. Senator, I think N. R. A. has been pretty careful
in the matter of representativeness. I think you will aloo bave
before you other persons much better infornied than I, whom you
can question-Senator CLARK (interrupting). Well, we had testiuoy before
us this week on one code, in which the deputy administrator, Dr.
Lindsay Rogers, approved the code which provided-this was an
industry iii which there were two very bitterly divided factionswhich provided that on the code authority the dominant fiction should
have 10 members, and then the dominant faction should be permitted
to appoint 5 members from the other faction, which was exactly like
allowing one particular party to name 4 election judges, and then
name 2 election judges from the minority party. Was that not rather
customary in the early days of the code formation?
Mr. BLAISDELL. I cannot speak from personal knowledge, Senator.
At that time I was in th Department of Agricultur,3.
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Senator CLARK. You know, Doctor, from your experience in the
Consumers' Board, that a great many very gross injustices did exist
in these codes, these early codes, and when 1 say early codes, I mean
the codes wlich were adopted early in the history of N. R. A., which
are still perpetuated, by which a so-called "donnant faction" in an
industry was allowed to oppress and gouge a minority faction as well
as the consumer?
Mr. BLAISDELL, Our work has been particularly straight, that we
have made every effort
Senator C'LARK (interrupting). Understand me. I would like to say
this for the record, that I am in no sense criticizing the work of the
Consumers' Board. I think it is the most commendable work that
has been done in connection with the whole N. R. A., and my objection
lies in the fact that the consumers' interest as represented by the Consumers' Board has not been given greater weight in the determinalciun
of the policies of the N. I. A. I think in saying that that I express
Ihe views of a number of other members of this committee, from what
testimony has been heard.
Mr. BLAISDELL. Senator, it has been our attempt to do nothing
but, press for what, we believed were the stated principles of the act.
I introduced considerable material in the record to support that particular provision.
Senator C(,AaK. We thank you for introducing the evidence, Doctor, and it has been very valuable evidence to the committee in our
determination of policy.
Senator KING. You have not concluded your statement, have you,
Doctor?
Mr. BILAISDI:LL. I had not.
Senator RIN,. P.roceed.
Mr. BLAISDEGLL. I)o you wish to hear anything further about the
fire hose, gentlemen?
Senator CLARK. We would like to hear all we can about the fire hose.
Mi. BL~iSnELt. This happened to be from the city of Dallas, also the
United States (Conference of Mlayors, a letter which states [reading]:
All bids have been identical since March 1934; prices are approximately 25
percent higher since identical bids have been received.

to,50

I shall not read the complete letter. I am trying to select significant items.
The city of San Francisco also addressed to Mr. Betters, of the
IU1nited States Conference of Mayors [reading]:
In answer to vouLr ]cifer of 'ebraary 20, please I) informed tfhtt oily oni 1)id
was received for lire iona during If:il andi all tith bids were identiea iii price.

iroimi the

(om iissuoliers' office of thie city of Chicago [reading]:
(re otjtied for 2>-itth tire 1mesaon .mni,' 5, 1934. Sixtenti bids were
icc ive(,(, till of whih were eq(m , atmely SO cents ter foot.
lbi(

From the city of lint, Mich. [reevling]:
Bid

were received froit live sources of sulijihy.

[roin the
[reading]:

All

i[otations were identical.

1 ichigan Municipal League, oflice of the director

we hI vP,cocul(
te
ice tists on tlit' o,,se built prior to thi
ode aid that con8fric(i sine itlv 19l, andid tO fti, tli quitality tias teen uniformm throughout,
bat its you knmo ,'th' price is pira'tially double.
119182--'3PT I--21

674

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Senator BLACK. You do not have any figures there to show how
much they increased wages?
Mr. BLAISDELL. I am sorry I do not.
Senator BLACK. They probably had to double the price because
they raised the price of wages 6 or 10 cents.
Mr. BLAISDELL. Again, from the Michigan Municipal League, also
to Mr. Betters [reading]:
tith curtailed operating budgets and heavy tax delinquencies, the cities have
simply reduced all of their purchases to an a absolute minimum and inasmuch as
the fire hose prices have practically doubled, they are quiietly putting into effect
a buyers' strike arid will not purcliase hose or any other commodity until they
are forced to do it.
From the city of Los Angles [reading]:
The city of Los Angelts first received bids o7 fire hose on December 4, 1934.
The prices quoted by all firms were id.rtical and were 54 cents per foot for lh-inch
hose and 82 cents for 2 -inch hose, including couplings.
This is from the Rubber Manufacturers Association, Inc., 444
Madison Avenue, New York City, to Mr. Holn, purchasing agent
of the city of Los Angeles, srrbject: Fire Hose, City of Les Angeles
[reading]:
The mechalical diviirial code aut,horify feis tbat all exjlanation i. due yoi
regarding the attitude of our industry with respect to Executive Order No. 6767.
A you know, that order permits roaiufacturers operating mid(r N. It. A. Codes
of fair compctitiorn to quote govrnmital agencies riot more thaL 15 percent
below prices filed by then purstant to such codes:
When ExcLtive Order No. 6,767 was iSSUC(i, ili, ruechaicral rtibber uranufactoring industry, iiinihling m ifracturer8 of cotton rubhier-lined tire ioso, recorded its
orpioition to the applications of the order to pri(,ces filed urirr iiir r! de, and a
formal request for air exemption from the orier was s liiittcd to the Nuiuil
Recovery Administration. Pending the final oiiome, ini view of the expression
of the industry on fhis qirestion, meriers of the industry are obligated to confori
to their filed prices in quting government agencies without accordig them he
benefit ofu Executive Order No. 6767.

Senator CLARK. Who is this letter signed by?
Mr. BLAISDELL. Mr. Kunze, secretary of the Mechanical Division
Code Authority.
Senator CLAIK. So that Mr. Kunze, after the President had issued
his Executive Order 6767 allowing a tolerance of 15 percent, warned
the members of the industry that because a protest had been filed on
belirIf of the code authority against that Executive order - and that
they were warned in the meantiie not to regard the terms of the
President's order.
',r BLArsDEL,. That seems to be the fact, Senator.
Senator KiNG. Proceed.
M1,.BLAISDELL. This is the city of Los Angeles writing to Mr.
Walter Cussenhoven, chairman of the Cotton Rulbher-Line Fire,
lose Division, at 1790 B'oadway, New York City [reading]:
In our case, we have already Iought appruxiately $45,009 worth of hose this
year. The prices were higher than at any tinie in tieiIast -- cvent iiinitrg the
boom vrars of high prices; but consi(lerin; the initrrrial reiiivery irroileris,- they
were fair. If we are granted the 15 trrecnrt alloirei my the Presdent, we will
wi'
ue ' ill buy only whe necessity
spent am additional $40,(000 for hoe; rtherwi
foreros us to (i,) so, and thenonly in small
ri i
itic.,
simii the prices woli be
tire salie.
it

I have simply selected material there which scms to me to make
clse.
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Senator CLARK. I think you have made a very complete ease,
Doctor, if I may be permitted to observe.
Senator BLACK. S there any way you can submit that to the directors of the N. R. A. tomorrow?
Mr. BLAISDELL. I think this record can be submitted very easily.
Senator BLACK. As one member of the committee, I would like
you to submit it to them, to see whether or not they will submit it to
the Department of Justice and seek to establish the fact which has
been alleged that they do not tolerate violations of the Sherman
Antitrust Law.
Senator CLARK. I heartily concur in that suggestion.
Senator BLACK. If they do not, it would be interesting to know
why.
Mr. BLAT DELL. I shall be glad to submit the record as we have it,
Senator.
'low widespread is this uniform bidding proposition is a question
I think there has been interest expressed in; and for that purpose,
or for the purpose of indicating that, I would like to submit some other
material.
Senator KING. While that is being obtained, may I read an extract
from a statement from the Consumers Division of the National
Imergency Councit at the N. R. A. price hearing, on January 9,
1935? [Reading:]
* ' * the official countenancing of sope pricecontrols has been used as a
i)retor'se
by industries for sting
up their own price controls elsewhere.
1 glrer prices for particular commodities have discoura-ged consumption
The consumers' option of rfusal to buy whien prices are not right is not an

adequate protection, and when exercised it defeats the purpose rf the act to get
corsurners to buy more goods.
Price fixing does rrot permit the results of efficient management to be passed
on to consumers in the form of lower prices.
In many cases of threatened or actual destructive competition, price fixing has
not proved to be a desirable, effective, or practical solution.
*

*

*

*

*

*

*

Itaving the N. R. A. to blame, business men have used it as a pretense for
collusion and price raising. An official abandonment of price fixing by the
N. H. A. would probably result in an abandonient ofa considrabhl anioait of
unofficial price fixing by industries which have used tie N. It. A. as a cloak,
swhiether
there was a code provision or not.
*

*

*

*

*

*

*

A study group inOnialia reports that the code prices for printing its annual

programs had tripled from the 1933 rates.

We have rooted a large rurobnr of conmiaints occrrrinrg intii Irpcr nd printing
industries. These complaints take the form generally ol very larte price
i creases,
increases which could inoteasily be explained err the IIasis of risirn
labor cost, sire tIis ind urst-y
as a whole was nrot riotoriour for labor "sweating'
orlow-wage rates,*

lherer have been a number of instances where consumliion has been dis* * * The manual
training department of tire Los Angeles schools found it necessary to ct down
thework of that iciartioent irecauso of the high price of lumber. There are
other cases where lixenl budgets have ineant that highrri prices resulted inthe
reaction of goods which an institution coushi purchase and thus cut down the
coruraged as a result of high prices fixed under codes.

airint of employment that the hiroduction

of these goods would have afforded.

There are other statements in connection with that.
to ask you if you are familiar with that situation?

I would like
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Mr. BLAISDELL. Yes; I was familiar with it. While it was prepared before I was with the Consumers Division, that is a summary
statement of reports which came to us from councils scattered over
the country, which were and have been used considerably for the
purpose of trying to find out information which ought to be valuable
to the Recovery Administration, and it was that purpose that was in
mind in submitting it. The purpose in submitting it to you was
upoa your request for information of materials that we bad that we
felt might be valuable.
Senator KING. At the close of your remarks, so as not to disturb
your continuity, this may be inserted as a statement of your organ.
ization.
(The portion of the statement which was not read by Senator King
is as follows:)
There are many cases where high prices have diverted hovers tc an alternative
and, porhais inferior, method of satisfying their wants. Such was the case in
Do IIalbCounty, Ga., where the school board found it necessary to defer permanent additions to the schoolhouse because of high costs anti decided to construct cheap temporary quarters for their present needs. The report even
comes that Harvard U'niversity
has substituted a cheap paper wrapper for the
manila envelope formerly used in mailing its alumni bulletin. There are cases
in the reports oif individuals deciding to do their own dry cleaning instead of
paying the high prices which were set up by the code aulhborities and which have
in 'iany cases persisted. A large Louisville, Ky., hotel established its own
printing presses for preparing menus, programs, etc., rather than letting this
business to local printers as it (lid
formerly.
The fourth conclusion that flows from the evidence we have received is that
the consumers' option of refusal to buy does not afford an adequate protection
against the undesirable effects of price-fixing provisions. In the first place, it is
clear that consumers do have to buy coal, whether the price is reasonable or not.
Moreover, this is only one of a number of absolute necessities. The principal
point we wish to make, however, is that a refusal to buy means a curtailment of
consumption, and this is a poor recourse in a program the affirmed aim of which
is to increase the flow of goods and services into the hands of consumers. A
number of statements cite cases where consumers, fully intending to build houses
(their intention being evidenced by the facts that plans were drawn and bids
sought) changed their minds when they learned that the over-all cost had increased approximately 25 percent above the precede level and that the bids
received were practically identical. Here is the sort of statement received,
illustrated by one from Ames, Iowa:
"Ai individual was interviewed who would like to build a house in the near
future; he states that he and two others who have the like desire are unlikely to
build during the coming year because of conditions due to the codes. Identical
figures in bids submitted prove that monopoly has replaced competition. This
is said to be enforced by the authority given to a body in Des Moines to throw
out all bids which seem to them too low. Furthermore, if an individual rejects
allbids, hc ii not allowed to call for rtuba.Won within 0 da3 ,. Slihlu a qa.
of this length is often out of the question, lie may be forced to pay the price
demanded by the monopoly."
Price fixing does not permit the results of efficient management to be passed on
to consumers in the form of lower prices.
It is a very serious consequence ofprice fixing that it does not permit the savings
of efficient management to be passed oiito consumers in the form of lower pricc. .
Cases illustrating this point vary all the way from the restriction upon the college
bookstore which wanted to sell books to students on a nonprofit basis to the tinmerous cases where dealers have definitely expressed their willingness to sell at
lower prices if the code would permit it, such statenrnts being generally aceinipanied by a declaration that an entirely satisfactory profit would result front these
lower prices.
Some eflicient dealers have admitted that higher profits have not been brought
about by price fixing, since the higher mark-up is aecoomponied by a smaller volume
of sales. While from a profit point of view this makes little difference to them,
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they feel that consumers are getting less than they should for their money, and
the would, therefore, prefer to sell at lower prices than the code provides.

MJr. BLAISDELL. That was a public statement of the Consumers
Division. It is not a statement of the Consumers Advisory Board.
It was simply a summary of this information that had come to us.
Senator KING. Yes. ?roceed, Doctor.
Scuator BLACK. Is it a fair statement of that issue or circular which
has just been read by Senator King, that it is your judgment and the
judgment of those protecting the consumer that about the most importint thing this committee can (1o in addition to wages and hours is
to try to protect the public from unfair and unjust practices?
Mr. BLAISDELL. I woul accept that statement wholeheartedly,
Senator.
Senator BLACK. You think it is imllortalt for us, then, to adopt
legislation to protect the public from unjust and unf ir practices and
profits as it is to try and protect a few industries ag ist whit they call
unjust and ruthless (Oml)etition,
Mr. BLAISDELL. You might have quoted the act, Senator. I think
the term is "destructive competition."'
Senator BLACK. I do not care what it is. From your experience, I
will rsk you if the public has not suflered far inure from unfair practice.s broth ht about since these codes started thim it, has, in your
judgment, from any so-called "destructive competition ", either before
or since
Mr. 131.AISDELL. I think that probably tlere has been more hardship caused than there ias been by destructive price-rutting. I think
destIueti -e price-cutting is a very misleadiug term.
Senato K iN(;. Proceed.
Mr. I3;..4ISDELL. I have a memorandum here which is called "Suggestions ior c'do revision from the consumerss Advisory Th'rd ", ind
they were contained in a memorandum to General Johnson of February 19, i.934.
Senator KING. Those were embodied in a report which is entitled
Appendices to menmoramlun submitted to General ,Johnson?"
Mr. BLAISDE.LL.
Cs; hat is the appiendix, amid it is to this report
that you have in your hi.nds.
Senator KINo. And that shows, in appendix A, examples of uniform
bids?
Mr. BLAISDELL. Yes, sir.

Senator KING. Were you going to comment upon this report?
Mr. BLAISDELL, I was only going to comment on it, to this extent,
that we were talking about the problem of the extent to which
uniform bidding hald hecouie a serious problem, and fhis was the
material that had cone to ins, which indicated to us thatt it was very
widespread, and tlit. it was something that needed to be dealt
with very shortly, and it was our endeavor at that time to pish it
further 'I am not sure hut what some of this very material was
partly responsible eventually for the issuing of the Executive Order
o. i7i7 which pcriitted the bidding below filed prices.
Sonator Kix,. Were you going to challenge attention to some of
the figures which were shown here, for instance, the examples of
uniform bids in portland cement, it bids, and S identical; 17 bids
and 15 identical; 16 bids and 13 identical; 15 bids and 15 identical.
Chemicals, showing the identical bids there; great numbers of them.
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Electrical equipment and supplies, envelops, ice, lumber, and building.
Were you going to comment upon those?
Mr. BLAISDELL. I was not going to comment upon them, Senator,
beyond the suggestion I have already made. I think they speak
for themselves sufficiently.
Senator KING. Appendix B contains lists of approved codes which
contain provisions leading directly or indirectly to artificially raised
prices. The lists cover the first 180 approved codes. I am calling
attention to this report.
Mr. BLAISDELL. Again the records speak for themselves, I think,
Senator.
Senator KIN(G. Eighty codes provide for open prices with a waiting
period. That is correct, is it not?
Mr. BLAISDELL. Yes, sir.
Senator KING. It mentions iron and teel, cast-iron soil pipe, and
many others, 80 codes. Nine codes provide for open prices without
waiting period. Codes containing provisions against selling below
cost, and it gives a large number there. And costs defined as a combination of individual concerns, and average cost. Cost defined and
cost of individual concerns-65 in that category. Members of
industries permitted to sell either at individual costs or at price
necessary to meet competition, 45 codes.
Codes providing for restrictions upon installation of new machinery
or other classification of industry capacity, 29 codes; codes providing
for allocation of production, 4, lumber and timber, petroleum, iron
and steel, and glass containers; codes providing for restriction of machine hours, 29; codes with basing point system, 7; codes with zoning
system, 6; codes with freight equalization and other systems of
delivered prices, 33, and among them are funeral supplies; codes
providing for fixed price differential between different classes of
customers, 23; codes providing for resale price maintenance, 16; codes
providing for some degree of price determination by the President,
code authority, or other agency, 17; codes permitting code authority
to establish price differentials, 6.
Mr. BLAISDELL. Senator, I think it is quite fair to state that a
great many of these are a summary of the provisions as the codes
read, that the codes also contain in a great many cases, provisions
that these items shall not go into effect without some previous action
by N. R. A. and I know that in a great many cases they have not been
permitted to go into effect.
The exact status of that I could not supply you with the information at this time. Undoubtedly the Division of Research and Planning or Mr. Henderson when lie is here, can give you much more detailed information on that.
Senator BLACK. What would be your idea or suggestions to proect
the public from these bids when they ore identical?
Mr. BLAISDELL. As I said before, the problem existed even before-Senator BLACK (interrupting). Undoubtedly. On cement, for
instance.
Mr. BLAISDELL. The only way that I know of is when you have
ot a monopoly is to have a public authority that has the power to
eal with those practices.
Senator BLACK. Deal with the prices and profits, and so forth?

Mr.

BLAISDELL.

Yes, sir.
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Senator BLACK. As I understand it, everybody that has testified
here has said that they want to preserve the antitrust law so as to
prevent monopolies. I think everybody is agreed on that. Suppose
we put in a little amendment to the Sherman antitrust law that whenever bids are identical, that shall be prima facie evidence of guilt of
violating the antitrust laws? Do you think that would have a good
effect? Do you think then that bids would all be the same?
Mr. BLAISDELL. 1 suppose there would be technical ways around it,
where your bids can vary only slightly, and so slightly that it would

not mean a material difference. The important question would be
the level of the price, and that is one of the difficulties when we step
in to prohibit price fixing. If we mean price fixing by a private
agency without control, you get it one way. If you have price
fixing by a public agency, the probabilities are getting it the other
way.

Senator BLACK. I suppose it gets back to the statement which I
entered upon the record the other day in which I quoted from Adam
Smith, where lie said that if you let business people get together on
any subject, even for social diversion, the chances are very great that
they will form a conspiracy against the public on prices. Thqt is
what it gets back to.
Mr. BLAISDELL. There seems to be a great deal of truth in that
statement.

Senator BLACK. And your experience led you to believe that he
was probably correct in that statement?
Mr. BLAISDELL. Yes; we have given a good deal of evidence to
support that position.

Senator BLACK. Do you see any 'way to regulate these cement

people if they are going to object to competition themselves and not
regulate prices and profits or salary and bonuses, but by actual honest
competition with others in the business--do you see any other way
to regulate them except for the Government to step in and fix their
profits and fix their bonuses and salaries?
Mr. BLAISDELL. I think the Consumers' Board is on record in the

material that we put into thepoint.
record already indicating our agreement
with you on that particular
Senator BLACK. When I say that, 1 understand that competition is
not only supposed to regulate prices, but it regulates the expenses of
the business, because if they have to compete and sell at a low price,
they cannot pay more than is necessary, or right and fair, for the
bonuses and salaries and profits. That is correct, is it not?
Mr. BLAISDELL. Yes, sir.
Senator BLNCK. Competition,

in other words, regulates it. But
where they step in and deliberately destroy the competitive system,
have they a right to complain when we say we are not going to let
them gotge the public by these prices?
Mr. BLAISDELL. That is essentially the position that I have been
taking.
Senator BLACK. I want to be absolutely clear. You take the position that you prefer competition if we can have it?
Mr. BLAmIDELL. Yes, sir.
Senator BLACK. But if we cannot have competition, the public is

entitled to protection by taking that industry and demanding by
laws that they shall not gouge the public, .ven if it is necessary to
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limit their profits and limit their expenses and put investigators in
every business that has destroyed competition in that way.

Mr. BLAISDELL. As an expression of personal opinion, Senator, I
will agree with you.
,Senator KING. Doctor, that report shows, does it not, and do you
agree with it, that there are 89 industries that have open-price systems provided and sanctioned in the codes?
Mr. BLAISDELL. With the suggestion I made previously, that a
great many of those have not been permitted to go into effect.
Senator KING. The open-price systems of this type, have they not
been condemned by the Supreme Court as monopolistic practices in
violation of the antitrust law?
Mr. BLAISDELL. I am not sufficiently well acquainted, Senator,
with any decisions of the courts that turn specifically on these points.

I did my best to summarize what I understood the position of the
court to be in the previous statement that I made on the openprice systems.
Senator KING. Have you gathered any information of coercion, or
other efforts to keep the open price uniformly high?
Mr. BLAISDELL. Yes, sir.
Senator KING. And that information shows affirmatively that
there have been efforts, coercive, or others, to keep open prices
uniformly high?
Mr. BLAISDELL. Senator, you use the word "evidence."
I assume
that you mean such materialas may have come to us?
Senator KrNG. Yes.
Mr. BLAISDELL. I doubt if a good deal of the information which
we have could be properly accepted as evidence. It is ex parte and
it might be convincing to me. At the same time, I would not dignify
it legally as evidence.
Senator KING. Well, I will use the word "information." Have you
gathered information?
Mr. BLAISDELL. I expressed my judgment; yes.
Senator KING. Has the open-price system under the codes been
used as a device to fix prices? I think you have answered that.
Mr. BLAISDELL. I think so.
Senator KING. Have you gathered any information tending to show
the uniformity of bids in various industries, and the extent of uniformity? By that I mean the number of industries in which there
was uniformity.

Mr. BLAISDELL. We have submitted such information as came to
us, Senator. In dealing with the open-price problem, we also prepared a statement which I believe is in your hands on the functioning
of the open-price systems. I can put that in the record or I can take
it and comment on it.
Senator KING. I have not seen it, Doctor. I think it would be a
good idea to put it in the record. I have been asked to have placed
in the record the report from which I read.
(The report just mentioned will be found at the close of today's
session.)
Mr. BLAISDELL. I have a copy, Senator, which was not submitted
to you, as I formerly stated. It is labeled, "Experience with openprice provisions of approved codes", by various members of the staff
of the Consumers' Advisory Board, and, if you wish, we can put it
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in the record, There is also an appendix to that with the materials
which were used in that connection.
Senator KING. This one (noted above) will go into the record.
Examine these others during the recess, and if you have covered it
during your testimony we will not encumber the record, but if not,
when you come back on Monday we will insert it in the record.
We have had rather a long day, and we will recess now.
Tomorrow morning at 10 o'clock, and the committee will meet in
the committee room, and Mr. Robert W. Irwin will appear, also

Albert Ettinger.
At 2 o'clock Monday afternoon, you will kindly return, Dr. Blaisdell
and complete your statement.
(Whereupon, at 5 p. m., the committee recessed until Saturday,
Mar. 30, 1935, at 10 a. m.)

(The following report is in connection with the testimony of Mr.
Blaisdell.)
APPENDIXES TO MEMORANDUM SUBMITTED TO GENERAL JOHNSON ON FEBRUARY
19 BY CoNSUMERS' ADvIsoRy B0ARD
FOREWORD
When this report was submitted, only preliminary analyses of code provisions
were available, as is stated on page 4 of the report. Further analyses and interpretations of doubtful cases since that time have made a few changes in the lists
of codes containing various types of provisions. These appendixes have been
corrected accordingly, and therefore the number of codes listed in appendix B do
not correspond exactly with the summaries on pages 3 and 4 of the original report.
Later information also indicates that because of increases in cost unaccompanied by further price increases the rayon industry un longer should be included
in the list on page 3.
APPENDIX A. EXAMPLES OF UNIFORM BIDS
CEMENT
Portland cement, 11 bids, 8 identical; 17 bids, 15 identical; 16 bids, 13 identical;
15 bids, 15 identical. Five identical bids.
CHEMICALS

Soda ash, 9 identical bids; dry lime sulphur, 2 identical bids; calcium arsenate
powder, 2 identical bids; arsenate of lead, 2 identical bids; liquid chlorine, 3
uniform bids, cash discount varied; 4 uniform bids, cash discount varied; anhydrous chloride, 10 bids, 8 identical; anylidrous ammonia, 7 ilids, 4 identical;
ethyl alcohol, 5 identical bids.
ELECTRICAL EQUIPMENT AND

SUPPLIES

Dry cells, 10 bids, 6 identical; electrical material, miscellaneous, 3 bids, 2
identical; switches, Y contractors, 13 bids, 7 identical; switch hooks, 11 bids, 6
identical; electrical equipment, 32 items, 4 bidders, all bids identical; electrical
equipment, buzzers, 5 bidders, 3 bids identical; fuses and links, 6 items, 2 bidders
all bids identical; incandescent lamps, 9 bidders, 8 bids identical; fuse links, 14
bidders, 10 identical bids; fiber conduit, 5 bidders, 5 identical bids; conduit,
rigid black, 10 bidders, 6 bids identical; electrical supplies, miscellaneous 27
items, 3 bidders, identical on 24 items; plug fuses, 7 bidders, 4 identical on 24
items; link fuses, 3 bidders, 3 identical on 24 items; electric fixtures, miscellaneous, 7 bidders, 5 identical on 24 items.
Switch gear equipment, 2 bidders, identical bids; regulators, 2 identical bids;
compensators, 4 bids, all identical; roundels, 9 identica bids, third bid 2 cents
higher; outer globes, 3 bidders, 2 identical; midget electrical sets decalcomanias,
2 Identical bids, third bid 2 cents higher; electric welder, three capacities, 5
bidders, all bids identical; deaerating feed water heaters, 5 bidders, all bids
identical; supervisory control equipment, 2 identical bids; insulated cord, 16
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Identical bids; fibre insulation 5 identical bids; insulators, 7 bids, 3 identical;
wire, no. 12 duplex R. C., 10 bidders, all bids identical; copper wire, 6 bidders,
all bids identical; insulated wire, 20 bidders, 17 identical; copper wire, 10 bidders,
8 identical; switchboard wire, 15 identical bids; trolley wire, 4 bids, all bids
Identical; steel cable 7 items, 6 bidders, all bids identical; cable, 3 items. 9 bidders
8 bids identical; armored cable, 15 bidders, all bids identical; submarine armored
cable, 8 identical bids.
Electric cable, 3 identical bids; insulated cable no. 1, 12 identical bids; insulated
control cable, 12 identical bids; street lighting cable, all identical bids; varnish,
cambric and lead cables, 5 items, 9 bidders, all bids identical; steel tape cable,
3 bidders, all bids identical; lead covered and steel taped cable, 13 items, 10
bidders, 9 bids identical; cable transmission system, 6 identical bids; friction
tape Y1-inch, 10 bidders, 7 bids identical.
ENVELOPS
Envelops, 4 bidders, all bids identical; 4 bidders, 3 identical bids; all bids
identical.
ICE

*

fl

Ice, all bids identical; identical code prices; 2 bidders, all bids identical; 4
bidders, all bids identical.
LUMBER AND BUILDING MATERIALS

Red building brick, 6 bidders, all bids identical; sewer brick, 8 bidders, 6 bids
bids.
9 bidders,
identical
16 bidders,
bidders, 10
identical;
Identical;
firelime,
clay, 17
bidders,
13
identical
bids;lime,
finishing
lime,8 16
Hydrated
16 bids
molding
plaster,
lime,
4
bidders,
all
identical
bids;
identical
bids;
ground
burned
15 bidders, 14 identical bids; cedar poles, 6 items, 10 bidders, 6 identical bids.
MACHINERY AND TOOLS
Automobiles, 3 bidders all bids identical with uniform trade-in allowances;
pneumatic drills, 4 identical bids; pneumatic hammers, jackhammer drills, 6
bidders, 5 identical bids from all companies; twist chills, 10 bids, 9 identical;
10 bids, 10 identical; bulldog wrench iobs, 4 bidders, 3 identical bids; road
machinery, roller, 2 bidders, all bids identical; road machinery, tractors
aiid graders, 4 bidders, all bids identical; spades, 3 bidders, 2 identical; lift
trucks, 5 bidders, all bids identical; stilison wrenches, 15 bidders, 6 identical.
OFFICE FURNITURE

AND SUPPLIES

Steel files, 12 bidders, 6 identical bids; 7 bidders, 7 identical bids; steel
lockers, identical prices quoted; 7 bidders, 5 identical )ids.
Metal shelving, 7 bidders, 2 identical bids, others slight variation; 2 bidders,
all bids identical; 7 bidders, 7 bids practically identical; 7 bidders, 2 bids identical,
others slight variation; 7 bidders, 4 identical bids; 7 bidders, 4 identical bids; 9
bidders, 7 identical bids; 9 bidders, 7 identical bids; drawing tables, 3 bidders, 2
identical bids.
OIL AND FUEL

Coal, bituminous, 6 bidders, 5 identical bids; Kasoline, 3 grades, 6 bidders, all
Identical bids; bunker fuel oil, 7 bidders, all identical bids; creosote oil, 4 bidders,
2 identical; quinching oil, 3 bidders, all identical bids; swabbing, slushing, and
machine oils, 3 bidders, all identical within one-half cent.
PAPER AND PAPER PRODUCTS

Paper bags, 4 companies, identical quotations; all companies quote identical
prices; packing boxes, 3 companies, quotations practically identical; paper cartons, uniform price list; corrugated containers, 3 companies, quote identical
prices; paper napkins, uniform price list; book paper, 8 bidders, all identical bids;
all identical bids; paper, 4 companies, quote identical prices; book paper, uniform
price list; paper, 4 companies, quote identical prices; 5 companies, quote identical
prices; book paper, uniform price list; paper, 4 companies, quote identical prices;
4 companies, quote identical prices; all companies in State quote identical prices;
sulphite bond paper, all companies in city quote identical prices; shlpping tags
d
S bidders, 5 identical bids; paper towels, 5 bidders, 5 identical bids;
identical.
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PLUMBING FIXTURES AND SUPPLIES

Miscellaneous roughing-in plumbing materials, 7 bidders, all identical bids,
2 bidders, all Identical bids; plumbing fixtures, 26 items 2 bidders, all identical
bids; plumbing supplies, 152 items 5 bidders, all identical bids; 8 items 9 bidders,
all identical bids; miscellaneous plumbing supplies, 6 companies, all identical
bids; water closets, 8 bidders, all identical bids; 11 bidders, all identical bids.
lavatories, 8 bidders, all identical bids; 11 bidders, all identical bids; vitrified
sewer pipe, 10 bidders, 9 identical bids; radiation, 4 bidders, all bids identical.
RUBBER

Rubber tires and tubes, 5 bidders, 5 identical bids; rubber fire hose, 11 bidders,
10 identical bids; rubber-lined fire hose, 8 bidders, 7 identical bids; rubber
erasers, 10 bidders, 6 identical bids; rubber tires, 5 bidders, 5 identical bids.
SCIENTIFIC APPARATUS

Scientific apparatus, 3 bidders, 3 identical bids.
STEEL AND FABRICATED METAL PRODUCTS

Reinforcing bars, 5 bidders, 4 identical bids; reinforced steel deformed bars.
25, 5 bidders, 4 identical bids.
Round deformed steel bars, 22 bidders all identical bids; steel beams, 2 bids,
2 uniform; bolts, 8 bidders, 7 identical bids; machine and carriage bolts and nuts,
6 bidders, 3 identical bids; brake spider castings, 5 patterns, 3 quantities, 6
bidders, all identical bids- hoist chain, 14 bidders, 11 identical; galvanized steel
conduit, 14 bidders, 12 identical; steel conduit, 18 bidders, 11 identical; dredge
chain, 9 bidders, 5 identical; steel drums, 10 bidders, all bids virtually identical;
chain-link fencing, 9 bidders, all bids identical; fence, 7 bidders, 6 identical bids;
cyclone chain link fence, 6 bidders 4 Identical bids; cast-iron fittings, 3 bidders,
2 identical bids; miscellaneous durbam fittings, 11 companies, all Identical; railway fittings, 10 bidders, 6 identical; gratings and treads, 9 bidders, 7 identical;
nails, 2 varieties, 8 bidders, 7 identical; nails, finishing, 6 bidders, 3 identical
bids; steel pans, 3 bidders, 2 identical bids, 1 practically identical.
Pig iron, 6 bidders, 3 identical; pig lead, 2 bidders, 2 identical bids; steel rails,
identical bids; steel rivets, 10 bidders, 9 identical; black steel pipe, 14 bidders,
12 identical bids; black wrought-iron pipe, 14 bidders, 10 identical bids; black
pipe, 7 bids, 6 identical, 1 practically; pipe and fittings, 20 items, 12 bidders, all
identical bids; 24 items, 13 bidders, 12 identical bids all items, 1 practically;
C. I. water pipe and fittings? 4 items, 9 bidders, all identical bids; pipe, galvanized,
24 bidders, 19 identical; miscellaneous galvanized pipe, 13 bidders, 12 identical,
1 practically; galvanized steel pipe, 6 sizes, 14 bidders, 12 identical; galvanized
steel pipe, plumbing, 13 bidders, all identical bids; galvanized steel pipe, 12 bidders, 11 identical bids; galvanized wrought-iron pipe, 6 sizes, 14 bidders, 10
identical bids; wroguht-iron pipe, 14 bidders, 10 identical; miscellaneous soil pipe,
14 bids, 13 identical bids; zinc plate, 5 bids, 4 identical bids; leaf springs, 2 bidders,
all bids identical.
Steel, 9 items, 4 bidders, all bids identical; steel, reinforcing, 14 bidders, 10
identical; cold-rolled steel, 4 bidders, all lids identical; 13 bidders, 12 identical
bids; reinforcing steel, 5 bidders, 4 identical, 1 practically; reinforcing iron and
t ol steel, 8 bidders, all bids identical; structural steel, 7 bidders, 6 identical, 1
practically so; 2 bidders, 2 identical; boiler tubes, 6 bidders, 5 identical, I practically so; gate valves, 12 bidders, 6 identical bids; spring washers, 9 bidders, 8
identical bids; steel wheels, 2 varieties, 5 bidders, 5 identical bids; wire attachments for use on docket covers, 3 bidders, 2 identical.
MISCELLANEOUS

Paper clips, 4 bidders, 2 identical; book cloth, 7 bidders, 6 practically identical;
dies, all bids idellical; lil)e (lies, 4 bidders, 3 identical bids; Wihington finish,
16 bidders, all bids identical; fire extinguishers, 9 bidders, all bids identical;
fire extinguisher charges, 7 bidders, 5 identical bids; fire extinguisher system, 5
bidders, 5 identical bids.
Flashlights, 5 bidders, 3 identical; leather harness, 4 bidders, 2 identical;
black vellum muslin, 3 bidders, all bids identical; general writing pencils, 8 bidders,
4 bids identical; red-head pencils, 10 bidders, 6 identical; lettering pens, all
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bids identical; printing, 50 bidders, all bids identical; hard fibered wall, 15 bidders, all bids identical; mesh linen webbing, 6 bidders, 6 identical.
NOTE.-The above classification is purely arbitrary. No attempt has been
made to identify particular products with the codes having jurisdiction over
them, There has beei includcd in it e i1V only those exit nipies of uniform bidding
in whiel supporting evidence is available. General claims of "uniformpricess,
"collusive price fixing", "price agreements", etc., have been excluded,
as well as
repeated references to products, such as oil, lumber, cement, coal, steel, etc., for
whic4 prices are generally uniform.
APPENDIX B. LISTS OF APPROVED CODES CONTAINING PROVISIONs

LEADING

DIRECTLY Olt INDIRECTLY TO ARTIFICIAL DETERMINATION OF PRICEs-

(Lists cover first 180 approved codes)
EIGHTY CODEs PROVIDING FOR OPEN PRICES WITH A WAITING PERIOD

(4) Electrical; (6) lace icanuftcturing; (11) iron and steel; (18) cast-irin soil
pipe; (20) salt producing; (25) oil burner; (26) gasoline pump manufacturing;
(31) lime; (34) latundry and dry-cleaning machinery manufacturing; (39) fairm
equil)ine'i'; (43) ice; (54) throwing industry, amendment no. 1; (55) compressed air; (56) heat exchange; (57) punip manufacturing; (58) cal) and closure;
(59) inarldng devices; (61) industrial supplies and distributors trade.
(62) Steel tubular and firebox boiler; (67) fertilizer; (68) road-nmachlinerv
manufacturing; (70) gas cock; (73) hair and jute felt; (75) canning and packing
machinery; (76) rock-crusher manufacturing; (77) crown manufacturing; (78)
Nottingham lace curtain; (80) asbestos; (81) copper and brass mill products;
(82) steel casting; (84) fabricated metal products, Supp). Nos. 1, 2, 3, 4; (85)
American petroleum equipment industry and trade; (86) toy and playthings;
(88) business furniture, storage equipment, and filing supply; (90) funeral'supply;
(92) floor and wall clay tile Inaniufacturing; (96) buff and polishing wheel; (98)
fire-extinguishing appliance manufacturing; (99) asphalt shingle and roofing;
(102) shovel, drag line, and crane; (103) machine tool and forging machinery;
(107) ladder; (108) motor fire-apparatus manufactu ring.
(109) Crushed stone, sand and gravel, and slag; (112) all-metal insect screen;
(113) limestone; (114) scientific apparatus; (115) wood plug; (116) mopotick;
(117) gear manufacturing; (120) paper and pulp; (123) structural clay products;
(126) chinaware and porcelain manufacturing 1; (127) reinforcing materials
fabrication; (128) cement; (129) radio broadcasting; (130) precious jewelry;
(131) pipe-nipple manufacturing; (133) concrete masonry; (136) vitrified clay
sewer pipe manufacturing; (146) excelsior and products; (148) pyrotechnic
manufacturing; (149) machined waste manufacturing; (150) asphalt and mastic
tile; (153) valve and fittings manufacturing; (154) metal tank; (156) rubber
manufacturing; (157) hair-cloth manufacturing.
(158) Stone-finishing machine and equipment; (159) dry- and polishing-mop
manufacturing; (166) wax paper; (167) set-tip paper-box manufacturing; (168) refractories; (170) grinding wheel; (171) rolling steel door (172) rayon and silk
dyeing and printing; (173) smelting brass and bronze; (174) rubber-tire manufacturiig; (175) medium- and low-priced jewelry manufacturing; (176) paper-distributing trade.

CODES PROVIDING FOR OPEN PRICES WITHOUT A WAITING PERIOD
(23) Underwear and allied products; (27) textile bag; (33) retail lumber,
lumber products, building materials, and building specialties; (37) builders'
supplies trade; (66) motor bus; (104) liquefied gas; (134) gas "appliances and
apparatus; (137) warco-air furnace manufacturing; (147 motor-vehicle storage
and parking trade.
CODES CONTAINING PROVISIONS AGAINST SELLING BELOW COST-COST DEFINED AS
(135)

AVERAGE FOR INDUSTRY (3)
Cigar container; (31) iliae; (9) lumber and timber products.

COST DEFINED AS COMBINATION OF INDIVIDUAL CONCERN'S AND AVERAGE COST (3)
(37) Builders' supplies trade; (33) retail lumber products, etc.; (123) structural clay products.
Open prices apply only to vitrifIed hotel hina,
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COST DEFINED AS COST OF LOWEST COST REPRESENTATIVE MtEMBER OF THE I NDUSTRY OR AS A "FAIR AND REASONABLE" OR "ALLOWABLE"
COST (5)
(146) Excelsior

and excelsior

products;

(98)

fire-extinguishing

appliance

manufacturing; (113) limestone; (132) malleable iron; (619)millinery and dresstrimming braid and textile; (147) motor-vehicle storage and parking; (162)
refraetorieii; (171) rolling steel door; (156) rubber manufacturing.

COST DEFINED AS COST OF INDIVIDUAL CONCERN (65)
(138) Antifriction bearing; (105) Automotive parts and equipment manu
factoring; (5) automatic sprinkler; (65) advertising specialty tial factoring;

(47) bankers; (97) buffing and polishing composition; (96) buff and polishing
wheel; (88) business furniture, storage equipment, and filing supply; (7) corset
and brassiere; (75) canning and packing machinery; (18) cast-iron soil pipe;
(40) electric storage and wet primary battery; (90) funeral supply; (13) fishing
tackle; (161) fur dressing and fur dyeing; (70) gas cock; (26) gasoline pump manufacturing; (36) glass container; (157) hair cloth manufacturing; (16) hosiery;
(53) handkerchief; (173) industry engaged in smelting and refining of secondary
metals into brass and bronze alloys in ingot form; (61) industrial supplies and
distributors trade.
(43) Ice; (32) knitting, braiding, and wire covering machine; (87) leather and
woolen knit glove; (34) laundry and dry cleaning machinery manufacturing;
(104) liquefied gas; (42) luggage and fancy leather goods; (94) men's garter, suspender, and belt manufacturing; (46) motor-vehicle retailing trade; (59) marking
devices; (22) motion-picture laboratory; (15) men's clothing; (116) niopstick;
(108) motor fire apparatus manufacturing; (149) machined waste manufacturing;
(154) metal tank; (103) machine tool and forging machinery; (165) nonferrous
foundry; (79) novelty curtains, draperies, bedspreads, ard novelty pillow;
(25) oil burner; (10) petroleum; (71) paint, varnish, and lacquer manufacturing;
(148) pyrotechnic manufacturing; (106) printer's rollers.
(76) Rock crusher manufacturing; (68) road machinery manufacturing; (172)
rayon and silk dyeing an d printing; (122) special tool die and machine shop; (158)
stonw' finishing machinery and equipment; (I(it') set-up paw'r box manufacturing;
(2) shipbuilding and ship repatiring; (48) sill textile; (83) soap and glycerine
manufacturing; (62) steel tubular and firebox boiler; (27) textile bag; (35) textile
machinery manufacturing; (51) umbrella; (23) underwear and allied products;
(125) upholstery and drapery textile; (140) waterproofing, dampproofing, calking compound, etc.; (163) wholesale automobile trade; (93) washing and ironing
machine manufacturing; (19) wall paper manufacturing.
MEMBERS OF INDUSTRIES PERMITTED TO SELL EITHER AT INDIVIDUAL COST OR AT
PRICE NECESSARY TO MEET COMPETITION (45)

(50) Af)cstos; (112) all-metal insect screen; (150) asphalt and mastic tile;
(99) asphalt shingle and roofing; (128) cement; (126) chinaware amid porcelain
manufacturing; (55) compressed air; (133) concrete masonry; (109) crushed
stone, sand acid gravel, and slag- (159) dry and polishing mop manufacturing;
(4) electrical manufacturing; (179 clectrotyping and sterotyping; (84) fabricated
metal products manufacturing and metal finishing and metal coating; (39) farm
equipment; (67) fertilizer; (92) floor, acid wall clay tile manufacturing; (145)
furniture manufacturing; (134) gas appliances and apparatus; (117) gear manufacturing; (170) grinding wheel; (73) hair arid jute felt; (110) hardwood distillation; (56) heat exchange; (164) knitted outerwear.
(107) Ladder manufacturing; (175) medium- aid low-priced jewelry manufacturing; (78) Nottingham lace curtain; (120) papcr and pulp; (176) paper distributing trade; (85) petroleum equipment; (180) photoengraving; (131) pipe
nipple manufacturing; (57) pump manufacturing; (retail drug); (60) retail trade;

(142) retail jewelry trade; (156) rubber manufacturing; (114) scientific apparatus;
(177) silverware manufacturing; (86) toy and playthings; (136) vitrified clay sewer
pipe manufacturing; (137) warm air furnace manufacturing; (178) watch case
manufacturing; (166) waxed paper; (115) wood plug; (20) salt.
CODES PROVIDING

FOR RESTRICTION UPON INSTALLATION

OR OTHER EXTENSION OF INDUSTRY
(1) Cotton textile; (6) lace manufacturing; (11)
(27) transit; (28) textile bag; (36) glass container;
motor bus; (67) fertilizer; (82) steel casting; (92)

OF NEW MACHINERY

CAPACITY (29)
iron and steel; (16) hosiery;
(43) ice; (54) throwing; (06)
floor and wall clay tile; (99)
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asphalt, shingle, and roofing; (110) crushed stone, sand and gravel and slag;
(174) rubber tike manufacturing; (111) air transport; (113) limestone; (118) cotton garment; (120) paDer and pulp; (128) -n-nit; (1) structural clay products;
(146) excelsior and excelsior products; (147) motor vehicle storage and parking;
(148) pyrotechnic manufacturing; (149) machined waste manufacturing; (156)
rubber manufacturing (2 divisions); (168) refractories; (172) rayon and silk
dyeing and printing.
CODES PROVIDING FOR ALLOCATION

OF PRODUCTION

(4)

(9) Lumber and timber; (10) petroleum; (11) iron and steel; (36) glass container.
CODES PROVIDING FOR RESTRICTION OF MACHINE HOURS (29)

(1) Cotton textile; (3) wool textile; (5) coat and suit; (6) lace manufacturing;
(7) corset and brassiere; (9) lumber and timber products; (15) mei's clothing;
(16) hosiery; (18) cast-iron soil pipe; (23) underwear and allied products; (27)
textile bag; (38) glass container; (48) silk textile; (43) ice; (53) handkerchief;
(54) throwing; (78) Nottingham lace curtain; (79) novelty curtain draperies,
bedspreads and novelty pillow; (119) newsprint; (118) cotton garment; (120)
paper pulp; (125) upholstery and drapery textile; (135) cigar container; (149)
machined waste manufacturing.
(157) Hair cloth; (164) knitted outerwear; (166) wax paper; (172) rayon and
silk dyeing and printing; (175) medium and low-priced jewelry.
CODES WITH BASING POINT SYSTEM (7)

(18) Cast-iron soil pipe; (128) cement; (11) iron and steel; (31) lime; (9) lumber
and timber products; (168) refractories; (127) reinforcing materials fabricating.
CODES WITH ZONING SYSTEM (6)

(88) Business furniture, storage equipment and filing supply; (67) fertilizer;
(9) lumber and timber products; (10) petroleum; (20) salt preduciug; (102) shovel,
dragline and crane.
CODES WITH FREIGHT EQUALIZATION AND OTHER SYSTEMS OF DELIVERED PRICES (33)

(99) Asphalt shingle and roofing.
(24) Bituminous coal; (37) builders supplies trade; (126) chinaware and
porcelain manufacturing; (135) concrete masonry; (109) crushed stone, sand and
gravel and slag; (159) dry and polishing mop manufacturing; (40) electric storage
and wet primary battery; (39) farm equipment; (13) fishing tackle; (90) funeral
supply; (145) furniture manufacturing (amendment); (70) gas cock; (36) glass
container; (110) hardwood distillation; (43) ice; (6) lace manufacturing; (107)
ladder manufacturing; (34) laundry and dry cleaning niachinery manufacturing;
(104) liquefied gas; (132) malleable iron; (108) motor fire apparatus; (71) paint,
varnish, and lacquer manufacturing; (120) paper and pulp.
(63) Plumbago crucible; (148) pyrotechnic manufacturing; (68) road machinery;
(171) rolling steel door; (51) umbrella; (153) valve and fittings manufacturing;
(136) vitrified clay sewer pipe manufacturing; (19) wall paper manufacturing;
(140) waterproofing, dampproofing, caulking compounds, and concrele floor
treatments manufacturing.
CODES PROVIDING FOR FIXED PRICE DIFFERENTIALS BETWEEN DIFFERENT CLASSES
OF CUSTOMERS

Codes which provide for customer classification and which bind members of
the industry to sell their products at prices applicable to classes named (23):
(150) Asphalt and mastic tile; (24) bituminous coal; (96) buff and polishing
wheel; (88) business furniture, storage, equipment, and filing supply; (IS) castiron soil pipe; (81) copper and brass mill products; (128) cement.
(55) Compressed air; (1) cotton textile; (77) crown manufacturing- (67) fertilizer; (90) funeral supply; (134) gas appliances and apparatus; (104 liquefied
gas; (31) lime: (10) petroleum; (174) rubber tire manufacturing; (76) rockcrusher
manufacturing; (156) rubber manufacturing- (102) shovel, dragline, and crane;
(153) valve and fittings; (19) wall-paper; (137) warm-air furnace manufacturing,
Codes provising for definite discounts to be applied to different classes of customers as determined by the trade (8):
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(145) Furniture manufacturing; (98) fire-extinguishing appliance manufacturing; (92) floor and wall clay tile; (I1) iron and steel; (175) medium- and lowpriced jewelry manufacturing.
Codes providing for definite discounts to be applied to different classes of
customers as determined by the trade (8):
(131) Pipe nipple manufacturing; (168) refractories; (158) stone-finishing
machinery and equipment.
Codes providing for customer classification and definite discounts to be applied
to classes named (2):
(9) Lumber and timber products; (148) pyrotechnic manufacturing.
Codes providing against split deliveries (2):
(117) Gear inau ufacturing; (114) scientific apparatus.
CODES PROVIDING FOR RESALE MAINTENANCE
Date -,

approved -,

1933.

COI)ZS SPECIFICALLY PROVIDING MAINTENANCE (1)6

August 19 (0), lumber and timber products; August 19 (10), petroleumAugust 19 (11), iron and steel; October 3 (31), lime; October 3 (34), laundry and
dry cleaning machinery manufacturing; October 3 (43), ice; October 11 (55),
compressed air; October 11 (57), pump manufacturing.
October 31 (67), fertilizer; October 31 (68), road machinery manufacturing;
November 1 (76), rock crusher manufacturing; November 1 (80), asbestos;
November 4 (88), business furniture, storage equipment and filing supply;
November 8 (102), shovel, dragline and crane; November 27 (137), warm-air
furnace manufacturing; November 4 (96), buff and polishing wheel.
CODES PERMITTING AGREEMENTS

TO SECURE

MAINTENANCE

(2)

November 1 (77), crown manufacturing; November 2 (81), copper and brass
mill products.
CODES HAVING FAIR PRACTICE CLAUSES THAT MAKE MAINTENANCE POSSIBLE (1)

November 4 (98), fire extinguishing appliance manufacturing.
CODES PROVIDING

SOME DEGREE OF PRICE DETERMINATION BY THE PRESIDENT,
CODE AUTHORITY, OR OTHER AGENCY (17)

(47) Bankers; (24) bituminous coal; (135) cigar container; (101) cleaning and
dyeing trade; (162) domestic freight forwarding; (11) iron and steel; (31) lime.
(9) Lumber and timber products; (132) malleable iron; (10) petroleum; (172)
rayon and silk dyeiog; (168) refractorics; (127) reinforcing materials; (182)
retail food and grocery; (142) retail jewelry; (60) retail trade; (156) rubber
maniufacturinig.
CODES IPEIMITTING CODE AUTI1ORITY TO ESTABLISH PRICE DIFFERENTIALS

(6)

(88) Business furniture, storage equipment, and filing supply; (179) electrotyping and stereotyping; (98) fire extinguishing appliance manufacturing; (145)
furniture manufacturing; (180) photoengraving; (153) valve and fitting.
APPENDIX C. EXAMI'i.S (OiF PRESSURE ON CONCERNS QUOTING LOWER THAN

STANDARD PRICES
1. The following are extracts from correspondence between the Consumers'
Advisory Board and the Monypenn--talmond Co., wholesale groceries and
notions, of Columbus, Ohio. The first quotation is from a letter from the
llonvpenny-Ilamminiond Co. to I). L. Clark & Co., the copy of which was sent to
the consumerss' Advisory Board:
Mr. Snitzer then stated that because we would not maintain the price set
by the local association of candy jobbers, it was very doubtful whether ou
could accept additional business from us. In fact, Mr. Snitzer told us that you
would probably refuse to fill the orders which you now had on file for us."
On January 15 the Consumers' Advisory Board received a letter substantially
as follows:
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"At the present time we are up against a similar attempt to fix a uniform selling
price on candy. Several weeks ago the Ohio Wholesale Candy Dealers Association established an arbitrary selling price for candy from service jobbers and from
cash-and-carry jobbers. For your information, a service jobber is a wholesaler
who travels salesmen and who makes delivery of orders to his customers, In
most cases where his customers arc entitled to credit, the service jobber also extends credit to his customers for a matter of 30 days. A cash-aid-carry jobber
has no salesman and no delivery service. His customers come to the jobber's
warehouse, pay cash for the merchandise, and do their own hauling. This accounts for the difference between the service and the cash-and-carry prices.
"However, during the past week we have had considerable pressure brought
to bear on us to conform to this uniform selling price. This pressure has come
from candy manufacturers who have receive complaints from other Columbus
candy jobbers because we had refused to adopt the uniform selling l)rice.
"Mr. Reader was very much disturbed wihen lie talked toius today, because
he felt that if he continued to sell us he would undoubtedly lose out with tle
other local candy jobbers."
Again, on January 24, a letter from the same source, substantially as follows:
"Since writing you January 15, we received a telephone call from the D. L.
Clark Co., of Pittsburgh; Mr. Dailey, sales manager of the D. L. Clark Co.,
talked to us. Mr. Dailey told us that lie had received our letter asking for
definite information as to whether or not his company would refuse to sell us
because we were not maintaining the selling prices su'4gestcd by the Candy
Jobbers Association. Mr. Dailey told us his company was not interested ill the
prices at which we sold their products as long as we sold their brands of candy
at the same price level that we sold competing brands. We were, of course, perfectly willing to agree to this, and Mr. Dailey the
stated that the D. L. Clark
'
Co. would continue to fill promptly any orders which we might ,nud them.
"Today we have received a letter from the Williamson Candy Co., 4701 Armi.
tage Avenue, Chicago, Ill. This letter advised us of the fact that the Williamson
Candy Co. had certain definite prices at which they expected the wholesalers to
sell their products to the retail dealers. Their letter further stated that they
reserved the right to pick their own distributors. The letter further carried the
threat that any jobber who failed to maintain these suggested prices, which, by
the way, carried a 20-percent profit to the jobber, that they, the Williamson
Candy Co., might refuse to sell such jobbers or that they might limit the size of
the orders they would accept from such jobbers during any specified period.
"Yesterday we received a letter from the National Confectioners Association,
with offices at 659 Bolivar Road, Cleveland, Ohio. This letter was written by
W. M. Hinson, secretary of the association. In this letter Mr. Hinson advised
us that he has received one of our recent published price lists showing our prices
on candy to be less than the suggested selling prices established by the Candy
Jobbers Association. Mr. Hinson stated that he has sent a copy of our price list
to Mr. Herbert Tenzer, who is national consul for the National Wholesale Confectioners Association and who at the present time is in Washington meeting with
his committee to protect the industry from such practices as ours. The tone of
Mr. Hinson's letter would lead us to believe that lie is threatening some action
against us on the part of the National Wholesale Confectioners Association."
On February 2, a letter from the same source:
"We feel sure that the organization chiefly responsible for the attempt to impose
a uniform resale price oii candy is time National Confectioners' Association, with
offices at 659 Bolivar Road, Clevelamd, Ohio. Mr. WV.M. Hinson is secretary of
this association. Mr. Hinson called on us yesterday in an effort to induce us to
advance our selling price on candy to the price set by the local jobbers' association.
During the conversation Mr. Hinson told us that his office had received letters
from a number of candy manufacturers throughout the country asking his advice
as to whether or not he would suggest that these manufacturers discontinue
selling uc."
And oi February 3:
"We are enclosing herewith the letterhead of the National Confectioners'
Association. You will note that the officials am] the executive committee of this
association are composed entirely of candy manufacturers. This leads us to
believe that this association is made up from candy manufacturers. Yet the
strange part about it, to us, is the fact that Mr. W. M. Hinson is secretary of
both the National Association of Candy Manufacturers and the Ohio Wholesale
Confectioners Association, which, as you know, is composed of candy jobbers.
Being secretary of both associations would give Mr. Hinson the opportunity to
police time uniform resale price established by tihe Ohic Wholesale Candy Dealers
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Association and at the same time to bring pressure to bear against candy manufacturers, in his capacity as secretary of the National Candy Manufacturers
Association, to refuse to sell any wholesaler who refused to maintain this uniform
resale price. We feel positive that Mr. Hinson is the keynran in the entire
situation."
The following is an extract from a letter received by the Monypenny-Hamind
(Jo. dated February 1, from the Planters Nut & Chocolate Co.:
"We note that our 5-cent bags of salted peanuts are listed at ridiculously low
price that is not in accord with the general resale price set up by your local and
tate Whllessle Confectioners Association.
"Being members of the N. R. A. ourselves, we are fully in accord with the
majority as to the code of ethics set up.
"We respectfully request, therefore, that you eliminate listing our 5-cent bags
entirely from these lists unless you can offer the item at the prevailing general
price."
2. Other efforts to secure conformity to suggested prices are continued in the
following excerpts:
"During the past 2 or 3 weeks, we have been notified by manufacturers of
certain commodities, as well as by trade associations, that we would be compelled to sell these commodities on a certain definite price level, which will be
a uniform price sold by all our competitors within our particular territory. In
every instance this fixed price has meant an increased profit over the former
profit made by ourselves as well as our competitors.
"For exaniple, on November 15 all distributors of paper bags have been
notified of a. suggested selling price which they are expected to conform to.
Any distributor who refused to maintain this price level is reported to a commnittee of distributors. This committee sends this distributor's name to all
manufacturers of paper bags, and we are told that from that time o none of
the manufacturers will sell this particular jobber.
"We happen to have a large quantity of paper bags, purchased some months
ago at a low cost. We would prefer to sell this stock at a reasonable profit
rather than advance our prices at this time to the fixed and uniform price specified
by the paper-bag distributors.
"Can you tell us whether we are acting within our rights in refusing to advance
our prices over and above our normal profit? Or does the Government at
Washington, give the paper-bag distributors the power to force us to a higher
uniform price with our competitors, and the right to force manufacturers to
discontinue selling us if we refuse to maintain his price."
A later letter from the same complainant:
"At the time we wrote you there was, as we told you, an effort being made to
establish a fixed and uniform jobbing price on paper bags. We were given to
understand that this movement originated from the paper bag manufacturers.
"At no time did we receive any written notice from manufacturers advising
us that they would refuse to sell us unless we maintained their suggested resale
price. However, at the time we wrote you, we had had a verbal conversation
with the representative of a bag manufacturer. This individual called on us in
an endeavor to induce us to agree to this suggested resale price. It was during
our conversation with the individual that we were told the paper-bag manufacturers
would it) the future, refuse to sell any jobber who did not maintain the uniform
selling price. Later on this same individual denied making such a statement to
us. This was after an official of his company had called on us in an effort to
induce us to adopt their suggested price schedule and after we had informed this
official that we had written the National Recovery Administration relative to
this situation.
"Up until approximately 2 weeks ago there was considerable pressure being
brought toubear or us to establish this uniform price schedule. We were told
that we were the only wholesaler in the State of who had refused to line up.
We even received a call from air official of the National Association of Bag Manufacturers. But as this call came at the time when the writer was out of the city,
we had no opportunity to talk with this individual,
"Then just about 2 weeks ago the attempt to establish a fixed price schedule
was given up. We were told that several of the bag manufacturers felt that the
proposed plan would not work. What caused this decided change of policy, we
do not know. But for the present there is no effort being made to establish a
uniform selling price on paper bags."
3. A company in New York City writes as follows:
"There exists at the present time in New York an organization known as
'Photo-Lithographer's Association of Now York.' From what we have been able
110782-35-PT 3---22
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to learn of them, they are reputed to be an organization of photo-lithographers
,controlling about 90 percent of the reputed $2,000,000 worth of photo-lithographer equipment in New York City. They are fixing prices and any printer who
-does not observe their price ruling, it is reported is fined and his paper supplies,
material supplies are mysteriously cut off, or are delayed in delivery.
"This information we get only from hearsay, but we do know this, that as
late as November we were paying $1.25 per 100 for the first 100 sheets, size 8
by 11, for photo-lithographic work and each additional 100 sheets were 20 cents,
with a price of 15 cents per 100, if 500 or more.
"The price today is $1.75 per 100 for the first 100, and 25 cents per each additional 100 regardless of quantity, and that price is being quoted by all lithophotographers with whom we have communicated.
"Of course we can get nothing in writing or specific evidence other than the
information we have given herein, and we are advised that the activities of this
organization extend beyond the confines of the metropolitan district of New York
and any photo-lithographers attempting to vary prices find it difficult to secure
materials from out of the city's sources, as well as from within the city itself."
A request for further information brought the following comment:
Printing Co. that
"Furthermore we were informed by telephone by the they would be glad to give us a lower quotation, but by so doing, they would
findthemselves in trouble, probably find their supplies cut off, whether purchases
were made in New York or outside."
4. A publisher makes the following statement in regard to book paper prices:
"All of these gentlemen prefaced their remarks by saying that they were
helpless on price which was dictated by the association. 'We all have the same
prices', they said. 'This action has been taken with the approval of the President. It is a part of the recovery program.'
"The first or eastern zone is everything cast of the Mississippi. Besides the
p rice chart there is also a folder bearing the heading: 'Explanation of Suggested
Resale Prices.' When I remarked that these resale prices were merely 'suggested'
Mr. replied: 'Yes; that's what they call them, but we know what they are.
If we sell below these prices we know that we will be cut off the list, not only by
added
that mill, but by all the other mills.' in reply to my question Mr. that wholesalers were satisfied with the mark-ups given them by the association
on
carload
lots
on
which
the
mark-up
was
too
low."
except
5. Correspondence from a wholesale confectioner includes the following
statements:
JANUARY 30, 1934.
"Within the past 6 months there has been formed a local association of confectionery jobbers known as the 'Wholesale Confectioners Association of MetroBuilding. The purpose of the
politan Philadelphia' with offices in the
association was to improve conditions among the jobbers and believing the
movements were worthy, 1 joined this group which embraced nearly all local
jobbers. As a member of this association, I sold all products at the price agreed
among ourselves as being fair for the retailer and the jobber.
Three weeks ago, I received notice from Mr. who is the permanent secretary of the association that I had been dropped as a member on the technical
grounds of nonpayment of dues. It is true that I had been in arrears for 2
months, but many jobbers whom I know had been as negligent. Without
notice that I would be dropped unless payment was made I received notice that
I had been dropped front the membership. Since this notice, I have reajpplied
for membership and have been told it will be necessary to pay an initiation fee
of $100 in addition to the $10 dues. Thils, I feel, is a discrimination as they reel
this amount is so excessive as to discourage my readmission to the association.
Although I am not a member of the association, I am receiving my business
rrt the ,qauie prices charged by members, and I am honestly doing everything in
my power to carry on my business along ethical lines.
At tine present time, I am securing goods from manufacturer, but there has been
pressure brought by the association, and I am afraid that in time I will have trouble
securing the products which are necessary in carrying on my business.
If possible, I would appreciate an early answer to the following points in this
case:
(1) Can the Wholesale Confectioners Association of Metropolitan Philadelphia
force me to pay the initiation fee of $100 in order to be taken back as a member? (2) Is there any way that I ran secure merchandise front manufacturers
who have agreed to only sell their products to members of the Wholesale Confectioners Association of Metropolitan Philadelphia?
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I would appreciate an early answer to these questions and will gladly supply
you with any further information that you may wish.
(6) Naturally, pressure to maintain high prices is not always seated by the
manufacturer himself but may be of concern to thu buyer who is unable to secure
competitive quotations.
The following correspondence is from a buyer of tinned cold roll strip steel:
and
"Our information is that the extreme high price is fathered by the while the smaller concerns have frankly shown evidence of conscience they are
nevertheless tempted by an opportunity to get a profit beyond their wildest
dreams, and it Is therefore questionable whether we can prevail upon them to
file with the Steel Institute a price based upon the actual increased cost to them
resulting from operation under the N. B.. A. which is our contention all that they
are entitled to at the present time."
The division administrWssr, Mr. K. M, Simpson, had written to the complainant
earlier defining the rights of individual companies under the steel code as follows:
"With reference to the third paragraph of your letter of August 30, we wish to
point out that each company lists the prices at which it proposes to sell under
the steel code and if any manufacturer of this product desires to sell you at a
price below that named by the company writing the attached letter, it is free
to do so at any price which is not below reasonable cost of manufacture. You
may wish to approach companies producing this product, soliciting the prices
they are willing to offer you on this date.
"K. M. SIMPSON,
"'Division Administrator."
Two later letters from the complainant contain the following:
"JANUARY 18, 1934.
"During a further discussion with the small manufacturers, who can most
economically produce flat steel for our purpose, they frankly admit they fear to
offend the big manufacturer by filing a price that will cover only tle increase in
cost resulting from operation under the N. R. A. They claim the big manufacturers can do anything the small manufacturers do, and that irrespective of
what share of our tonnage goes to the big fellows, offending them means loss of
tonnage other than ours."
"JANUARY 18, 1934.
"Two of the smaller manufacturers have indicated that they might proceed
along the lines you have suggested provided they felt sure that their names
could be kept confidential. It is evident they are badly scared. We do not
want to drive them too hard, and hope the information already given you provides
sufficient leads to permit the administration to uncover the facts."
7. Anitthur letter cites the following example:
" But when every jobber and tistrihittor says that the honk-palper ittills got
together under the egis of the N. It. A. codes,agreed on uniform prices for the
various grades, uniform differentials for tonnage, colors, etc., then the system is
now is
wrong and will ultimately turt tihe hotk-paper industry as uinehas it,
the pu)blishers who arc paying the recently lofted prices.
''Last May we paid $4.50 a hundred for caster super. We justplaced an
under the
order at $6.25. The seller said it was too high, but lie sas helpless
prices established unther the N. It. A. code. That is practically a 39-percent
''A friend of the writer in the wltoesale paper trade by iiiistakc failed to add
the printed code difterential for india tint in quoting a printer. Tie quotation
was accepted. It was legally a contract. Ti itill was informed oif the price
anI forced cancelation of the quotation and an increase in the printed slhet
figure. Up to the time tifthe code agreement this wholesaler iiad' hisown prices.
Today lie must charge what the millprints tn its standard form 'ir get notpaper
to fill his contracts.
not mean the repeal ofthe Sheritman
"We have understood that tie N. R, A. (lid
and Clayton Acts. The book-paper industry thinks it dces."
8. The following letter showing pressure brought to bear t require conformity
ini bids in incandescent lights was introduced in the price hearing on January 9
and 10 by Mr. J. W. Nicholsei, purchasing agent for the city of Milwaukee:
Relative to your letter of December 26, we are returning heress itli your order
no. 2771, together with your formal contract forms in triplicide utsigiet, innsmuch as we arc compelled to do so hy our suppliers, the Imvandescritt ],aiimp
Department of the General Electric t'o. They have refused to ship lamps
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ordered by us on your orders nos. 2732, 33, 35, 36, 37, and 38, stating that our bid
was irregular in that your specifications conflicted with those of the incandescent
lamp department, and that we ;ts their agents, were not permitted to accept
this business. It is extremely unfortunate that this situation has occurred,
but under the conditions as outlined above, we are compelled by our source of
supply to withdraw our bid.
"We then awarded the entire contract to the firm that had the $20,000 business
and we ordered the bond of the $30,000 contractor forfeited. It was a .1,000 bond
and he had to suffer that loss, or the surety company has, who signed the bond.
"IMw, the gentlemen who received the $50,000 contract, the combined contract, called me up and said that they had been told they were going to have
difficulty delivering these lamps, but they were going to wait and see what
happened at this meeting before they shut down on them."
0. This statement of Mr. Herman J. Pipkern, building materials dealer, has
been forwarded to us by Mr. J. W. Nicholson, purchasing agent, city of Milwaukee, Wis., and has to deal with the sand and gravel code.
'Regarding sand and gravel denlers, they do not seem to know what they are
doing although we have posted our price with building materials code authority.
Mr. Norman K. Wilson, 610 West Michigan Street, Milwaukee, is the head of
We file prices with our
the Sand and Gravel Dealers Aggregate Association.
code authority. We bid 10 cents a yard less to the county park commissioner
and our bid was thrown out because we were not abiding by the code. Mr.
Wilsonk told them we were not abidiing by the code if we bid( a lower price. Onl
another job) at the county institutions for sand and gravel we were told by Mr.
Wilson what the price should he. We bid that price and] later onl he said lie had
made an error and had given me the wrong figures. Our bid was thrown out
because we were not abiding by the code. Mr. Wilson stated we were not
abiding by the N, It. A. HIe said we had to quote their prices. Dr. Fitzgerald
upheld me in asy prices and secured orders for us after we wrote a letter to him
explaining matters. They knew they were all wrong and immediately corrected
themselves. We tried to act independently. They have been trying to prevent
us from getting business."
10. The following extract from tile public hearing of the cast-iron soil pipe
industry is another xamNnple ofthe practice under discussion:
(Mr. C. A. tlamilton represents the Alabama Pipe Co,., Anniston, Ala.)
"Deputy Kixo. Do you think there are members in your industry who, if
they had a 2,000-ton order offered them would likely file a more attractive price
if itwas necessary to get the business?
"Mlr. HAmLTON. We have had to sit up at night with them to keep them from
doing that, but they have not done it yet.
"Deputy Kio. You mean you have used pressure on them to keep them from
doing it?
" Mr. HAMILTON. No, sir; not pressure, but we have tried to show them the
errors of their way,
"Deputy Kinwi. The errors on that are in your opinion bad?
"Mr. HAMILTON. In our opinion that it would break us down, so that we would
be apt to be selling below cost. A man can take 2,000 tons today in the industry,
and make a price lower than the fellow who has not got the mechanical operations.
He could take a 2,000-ton order and quote a lower cost than the other fellow that
has got less carloads and carload shipments,'piecemeal orders' we call them.
"Deputy KINo. Then, you admit in the operation of this open-price structure
that if a manufacturer in your industry files a lower price you would sit up nights
with him trying to get him to come up?
"Mr. HAMILTON. I say that we have done. I do not think we sat up all night.
but we lost some time on it.
"Deputy KINO. I admire your frankness, Mr. Hamilton.
"Mr. HAMILTON. Yes, sir; we are trying to hold this industry together, Mr.
YiTng, so that we will be above cost, and one man can't get an advantage so that
he can quote a lower cost than the other man by going ip and publishing his
price and taking a big order against the other fellow and establishing a lower cost.
"Deputy KINO. Yes; but we are concerned in the operation of a cost that permits price fixing, and permits members of an industry to get together and arrive
at a price that will be at variance with public interest in the matter.
"Mr. HAMILTON. I understand that, sir; but the life of this industry * * *
depends on trying to get above costs for our goods.
'Deputy KINO. I am not getting above cost.
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"Mr. HAMILTON. I will say 'cost' then, let me change that and say 'cost'"Deputy KING. Suppose your cost is $30 a ton and your filed price is $40 a
to-,,, and the manufacturer files a price of $35 a ton, do you think you are justified-this is above his cost-in sitting up nights, trying to get him to go back to
$40 a ton?
"1Mr.HAMILTON. I do, sir, if he is going to be able, ith that large order we
have mentioned, to make a better cost than anybody else in the industry.
"Deputy KING. Is cost such a variable in your industry that one order of that
kind can influence the cost?
"Mr. HAMILTON. Today, yes; very materially, sir."

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
SATURDAY, MARCH 30, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D, C.
The committee met at 10:05 a. m., in the Finance Committee
room, Senate Office Building, Senator Pat Harrison (chairman),
presiding.
Present: Senators Harrison (chairman), King, Connally, Clark,
Black, Gerry, Couzens. Also present: Senator Patrick A. McCarran.
The CHAIRMAN. I wish to read to the committee a memorandum
that was prepared by the experts from the testimony of Dr. Blaisdell
yesterday with reference to charges made with reference to the Rubber
Manufacturers Association. [Reading:]
The original complaint in this matter was filed with the Federal Trade Commission by Joseph W. Nicholson purchasing a,ent and secretary of the Central
Board of Purchases of the city of Milwaukee, Wis. and also special representatives
of the United States Conference of Mayors on February 14, 1935. Additional
data was requested by the Chief Examiner under date of February 18, which was
received February 28. The matter was then docketed as an application for complaint, the Rubber Manufacturers Association of America and some 18 manufacturers of fire hose being named as respondents, and the Commission directed
the investigation of the complaint be expedited in every manner possible.
The application was docketed on the following charges: Conspiracy in restraint
of trade; collusive price fixing; boycott, and the operation of an illegal system
of resale price maintenance.
The report covering this investigation was filed with the Chief Examiner
March 20 and after the necessary review, was submitted to the Commission on
March 22 for consideration and action. The Commission thereupon ordered
that complaint issue against the Rubber Manufacturers Association, Inc.; The
Code Authority for the Rubber Manufacturing Industry- Divisional Code Authority for the Mechanical Rubber Goods Division; J. H. donnors, chairman, H. N.
Young, C. G. Garretson, members, A. D. Kunze, secretary, and Hamilton Albert,
assistant secretary. There are also to be named in the complaint 18 manufacturers of fire hose who are operating under the Code for the Rubber-Manufacturing
Industry. Complaint in this matter is now being prepared in the office of the
Chief Counsel of the Commission. The complaint will contain allegations %rith
respect to collusive price fixing, boycott with respect to the activities of the code
authority and the manufacturers with respect to measures adopted to prevent
manufacturers availing themselves of the provisions of Executive Order No. 6767,
and the operation of an illegal system of resale price maintenance,
The attorney who conducted the investigation of this case and prepared the
report thereon is now in the city and is available to the committee, if it desires
his testimony. The complete file containing the data on which he report is
based is also available for committee use in these hearings.

I have here the report of the Chief Examiner of the Federal Trade
Commission, also the final report of the investigating attorneys of
the Federal Trade Commission with reference to this matter. Is it
desired that these reports go into the record?
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(The reports referred to above are as follows:)
REPORT OF THE CHIEF EXAMINER FEDERAL TRADE
COMMISSION
IN THE MATTER OF AN APPLICATION FOR COMPLAINT

Joseph W. Nicholson, Special Representative United States Conference of Mayors,
et at , v. Rubber Manufacturers Association, Inc., Code Authority for Rubber
Manufacturing Industry Divisional Code Authority for the Mechanical Rubber
Goods Division of the Rubber ManufacturingIndustry, etat.
(Mar. 20, 1935.

To docket and Commission.

J.A. H., Chief Examiner)

(1-8120)
Memorandum for the Commission.
On February 11, 1935, Mr. Joseph W. Nicholson, purchasing agent for the city
of Milwaukee and special representative of the United States Conference of
Mayors, complained that the manufacturers of fire hose had fixed the prices for
that prGduct and asked the Commission's aid in breaking up the alleged collusive
bidding in connection with the s sof frr ho
esothat municipalities and others
might
fire hose at a reasonable
Fire purchase
hose is manufactured
by some 19price.
companIes, all or substantially all of
which are members of the Rubber Manufacturers Association. The Rubber
Manufacturers Association has been active since at least 1915 and has been and
is the principal trade association in that industry. In submitting a proposed
Code of Fair Competition for the Rubber Manufacturing Industry to the National
Recovery Administration, the Rubber Manufacturers Association claimed to
represent approximately 85 percent of the volume of production and over 50
percent of the members of the industry. The total sales of members of the
Rubber Manufacturers Association exceed $1,000,000,000 annually, and those of
members of the division of that industry of which fire-hose manufacturers are a
part, approximate $68,000,000 annually. The income of the Rubber Manufacturers Association for the calendar year 1934 exceeded $400,000. These general
facts are stated to show the industrial significance of the respondents herein.
The approach made by the industry to the self-government which it anticipated
as a result of the consideration being given by Congress to the National Recovery
legislation in the spring of 1933, is reflected by a meeting of accountants representing the members of the Mechanical Division of the Rubber Manufacturers

Association held May 31, 1933. At this meeting C. D. Garretson, now a member
of the Divisional Code Authority for the Mechanical Rubber Goods Division,

said in part:
"The purpose of the meeting is to develop certain facts of the industry, agree

on certain fundamentals, get the capacity of the industry, and costs so that the
sales executives of your companies may finally agree on uniform selling prices
and, possibly, an apportionment of business which will
finally be embodied in a
code to be approved by the Government. * * *
"Under the bill as it will be passed, it will be necessary to be fair to each
Individual company, but it is evident that the method of eliminating cut throat
competition must be the fixing of prices."
In 1932 and in 1933, immediately prior to the meeting referred to above, there
was no uniformity in prices bid by various manufacturers of fire hose. On
October 11, 1932, bids were opened by the department of purchase of the city of
New York on certain rubber fire hose. These bids were as follows:
Name of bidder:

Price per foot

Continental Rubber Works ---------------------------------$0. 231
Eureka Fire Hose Manufacturing Co -------------------------.
249
B. F. Goodrich Rubber Co ----------------------------------.
25
Boston Woven Hose & Rubber Co ---------------------------.
2625
Goodall Rubber Co., Inc ------------------------------------ . 30
Republic Rubber Co-----------.--------------------------- . 305
Quaker City Rubber Co -----------------------------------.3263
Goodear Tire & Rubber Co --------------------------------.
334
American La France & Foamite Industries, Inc ----------------.
334
Hamilton Rubber Manufacturing Co -------------------------.
344
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It will be noted that 10 bids were submitted, only 2 of which are the same,
those of the Goodyear Tire & Rubber Co. and American La France & Foamite
Industries, Inc., and the latter is an agent of the former. The investigation shows
that similar differences in prices occurred in bids made to other municipalities on
other dates prior to June 1933.
On June 21, 22, and 23, 1933, the members of the Mechanical Rubber Goods
Division of the Rubber Manufacturers Association held meetings at Trenton,
N. J., at which a "Declaration of Business Principles of the Mechanical Rubber
Goods Division" was adopted. This declaration contains among other provisions
the following:
"4. (a) On goods made to customers' specifications, whether they be railroad, industrial, or Government specifications, and on those highly competitive
items which are generally recognized by the trade, we will match costs and will
adopt a minimum selling price on these items based on the total cost of the most
efficient manufacturers, the price so arrived at to be considered the minimum
price for all similar goods."
and
"To eliminate unfair competition, we hold that is necessary for us to adopt
and rigidly enforce sales prices of our products for our branch stores, as well as
enforce minimum resale prices by our jobbers and/or retailers, which shall not
be lower than the minimum prices out of factory branches."
It was further agreed:
"Despite the fact the foregoing 'Declaration of Business Principles' must be
approved by the Industrial Recovery Administration before it becomes binding
on all units of the industry, it was the concensus of opinion that all mechanical
rubber goods manufacturers represented at this meeting should consider the code
to be immediately operative and conduct their future operations in accordance
with its provisions."
On June 29, 1933, the Acme Rubber Manufacturing Co. wired the secretary of
the Rubber Manufacturers Association:
"Important that all members mechanical group attending Trenton meeting
last week be immediately notified new price schedule becomes effective July 1 as
board directors have tentatively approved our code."
A few days later, on July 14, 1933, bids were opened by the Department of
Purchase of New York City on 25,000 feet of 2$-inch cotton rubber-lined fire
hose in 50-foot lengths. These bids were as follows:
Price perfoot
Hewitt Rubber Corporation -------------------------------------SO.71
Manhattan Rubber Co -------------------------------------------.
75
B. F. Goodrich Rubber Co -----------------------------------------.
71
Goodyear Tire & Rubber Co ---------------------------------------.
71
Quaker City Rubber Co-------------------------------------------.
71
Republic Rubber Co ------------------------------------------------.
71
Hamilton Rubber Co --------------------------------------------.71
Boston Woven Hose and Rubber Co ---------------------------------.
71
The file contains evidence indicating that effective July 1, 1933, the price on
2$-inch underwriters specification fire hose was increased from approximately
47 cents per foot to 70 cents per foot. Similar action was taken with respect
to other sizes and types of fire hose, but the 2 -inch size has been selected as
reasonably representative. It is also indicated by the file that the fixed prices
thus established were substantially observed during the remainder of 1933.
A code of fair competition (No. 150) for the rubber manufacturing industry
was approved by the President effective December 26, 1933. This code applied
to those engaged in"* * * the manufacture for sale in the continental United States (including
Alaska) of any rubber product or products, expressly excluding, however, all
solid and pneumatic tires and pneumatic tubes, and tire accessories and/or tire
repair materials, together with such other rubber products as may be specifically
covered by another duly approved code of fair competition."
The industry was divided into several branches for administrative purposes,
as follows, Automobile fabrics, proofing, and backing division, rubber flooring
division, rubber footwear division, hard rubber division, heel and sole division,
mechanical rubber goods division, sponge rubber division, rubber sundries
division, rainwear division.
The code further provides that the code authority shall consist of the chairmen
of the several divisional code authorities and that the general manager of the
Rubber Manufacturers Association shall act as chairman of the code authority
without vote.
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Chapter VII of the code covers the mechanical rubber goods division. Article
Iv section 1, reads:
"No member of the division shall initiate a price not in accordance with chapter
I, article VII. No member shall sell any standard goods or goods made under
recognized standard specifications at prices lower or on terms more favorable than
the prices and terms in his present schedules and price lists filed pursuant to article
III of this chapter, unless he has first filed revised schedules and lists to take effect
in not less than ten days from date of filing. The association shall promptly
after receipt of such revised schedules and lists notify all members affected. Such
affected members may thereupon file with the association, if the), so desire, revisions ef their price lists which, if filed prior to the date when the revised price lists
first filed shall go into effect. may become effective on said ,Iate."
Chapter I, article VII, above referred to, reads:
"SEc'rIO 1. Each member of the industry shall substantially adopt and adhere
to the methods of cost determination and the cost accounting formulae adopted
by each division, and advocated in the association accounting manual and revisions thereof adopted by the association from time to time, subject to the approval
of the Administrator.
"SEe. 2. No member of the industry shall initiate the sale and/or exchange of
any product of its manufacture at a price or upon such ternss or conditions as will
result in the customer paying for the goods received less than the seller's own
individual cost, determined as in section 1, subject to any qualifications in the
several divisional codes provided, however, the provisions of this section shall be
construed not to prohibit any member of the industry from selling below his own
individual cost in good faith and in order to meet the competition of any other
member. Where the term "representative member" is used in any divisional
code in connection with any such qualifications, it shall be deemed to exclude any
member of the industry w.hose actual capital costs are unduly low due to the
acquisition of plant at less than fair appraisal value, or to other exceptional circumstances out of the course of normal business; but this shall not be construed
as applying to any legitimate advantages due to location, material costs, or
manufacturing methods. Provided, That seconds and obsolete goods may be
marketed on such terms and conditions as the divisional authorities may approve."
The divisional code authority first undertook to effectuate the price-filing
provisions at a meeting held February 2, 1934.
"By motion duly adopted the divisional code authority decided to call for the
official filing of prices, on or before February 19, on all products coming within the
scope of the mechanical divisional code. * * *'
A second price filing took place on or about April 4, 1934. The prices filed,
taking the 2M-inch double jacket uncoupled hose item, were to all intents and
purposes uniform at 70 cents per foot. The code authority recommended that
prices on this item should be refiled quarterly, and the next filing occurred July 1,
1934, at which time the prices filed were uniform at 74 cents per foot, and a
decrease of 5 percent was made in the discounts allowed certain classifications of
customers.
The divisional code authority by no means limited itself to requesting individual
manufacturers to file their prices. The file shows that in a great number of
instances where bids were asked by various municipalities throughout the
United States for supplying fire hose, the code authority called the attention of
the members to such requests for bids prior to the date they were to be submitted
and pointed out in numerous instances the manner and form in which such bids
should be made. Attention was particularly directed to those instances where it
appeared that by reason of the form in which the bids were asked, price variations
might occur, and the procedure which in the opinion of the code authority should
be followed was pointed out. For instance, in a letter dated January 17, 1935, to
manufacturers of underwriters fire hose the secretary of the divisional code
authority wrote in part:
"In view of the fact that bids were to be opened by time above for a quiautity of
fire hose on January 23, and that there were certain complications in connection
with the request for bids, to which if exceptions were not taken, would be violations of filed prices, this office sent a telegram to all menubers of the group on
January 14, and again on the 15th sent another telegram, the last scritence of
which read: 'Price quoted is exclusive of State sales tax'. This was added in
view of the note in the request for prices which read 'unless otherwise stated the
price quoted will include State sales tax'.
"It was called to our attention that the California State sales tax does not
apply to material manufactured and shipped from without the State. Consequently, if instructions given in our telegram were followed by the Pacific
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coast companies they would be at a disadvantage of 2% percent. Therefore,
they are quoting their filed prices to include the California State sales tax."
On July 18, 1934, the Secretary of the Mechanical Division of the Code Authority addressed a letter to members of the miscellaneous hose subdivision, reading:
"It has been brought to our attention that the city of San Antonio requested
prices on fire hose some little time back and has been continuously putting off
the
purchase
hose. Prices quotedd were those in effect as filed prior to
July
1. hose ofhasthenot
JThis
yet been purchased, and the prices offered should be
changed immediately to those filed as of July 1 and now effective.
"Please be kind enough to advise us whether or not you have withdrawn your
original quotation and, if not, that you will do so at once, substituting therefor
bids at prices now in effect."
On December 1, 1934, the secretary of the same group addressed members
with respect to bids submitted to the city of Dallas, as follows:
"We have been informed that the bids submitted to the above have been
thrown out and that the city council has instructed the purchasing agent to
buy the hose on the open market. It is apparent that this was done because
of manufacturers quoting their filed prices, with the exception of a few errors In
prices on special brands, which we believe were all corrected. It is our understanding that the city of Dallas was only interested in underwriters hose.
"Will you advise us what action you will take in the apparent attempt to
break filed prices."
Instances such as the above could be multiplied at length.
In addition to price activities such as those pointed out in the preceding
paragraph, the code authority in many instances followed up the bids submitted
to municipalities, and wherever any variations from the filed prices occurred
immediately wrote the bidders insisting that they withdraw such prices. One
of the many instances of this type of activity appears in a letter addressed by
the secretary of the Mechanical Divisional Code Authority to members, in
which he quotes a report of the prices bid to the city of Boston on %-inch 4-ply
chemical hose, and continued:
"This is to remind you that according to prices on file with this office pursuant
to Code No. 156, chapter VII, the lowest price that can be quoted the city of
Boston on %-ineh 4-ply chemical hose equipped with pin lug couplings is 0.306
per foot, coupled, and equipped with hole type couplings 0.3096 per foot, coupled.
"We have so advised the city of Boston in response to its specific request
for information on the subject.
"Will the manufacturers involved in this situation, as indicated above, please
immediately withdraw any prices quoted the city of Boston below those just
naaned?"
In addition to the general price filings required of members, the divisional code
authority from time to time required the filing of prices on specific bids to be made
to municipalitics. On June 26, 1934, the secretary of the divisional code authority
address members:
"Please consider this letter as a definite call on behalf of the Mechanical
Divisional Code Authority for the filing of prices on 2'4-inch double-jacket cotton
rubber-lined fire hose and couplings made in accordance with the specifications
of the city of New York. Kindly favor us with this filing on or before July 1,
1934, and be certain to send us 35 copies thereof."
In a letter of July 5, 1934, between the same parties, the secretary stated that
he had received price filings of 78 cents per foot, coupled, from 13 manufacturers
that he named in his letter and that"The Pioneer Rubber Mills has filed a price of 82 cents per foot, equipped
with pin lug couplings and 84 cents per foot, with rocker lug couplings.
"American, Cincinnati, Mercer, and Thermoid advise that they do not intend
to bid on the forthcoming proposal.'
The record in this case contains numerous instances of price activities by the
code authority similar to those already specifically pointed out, and in addition
shows other types of price activities, n;)ne
of which appear to be specifically pro..
vided for by the terms of the code and which are obviously calculated to aid in
bringing about and continuing uniformity of prices quoted to governmental
agencies for fire hose.
Executive Order No. 6767, approved by the President June 29, 1934, 1-.vides:
"Any person submitting a bid to any agency or instrumentality of the United
States,'or any Stafe, municipal, or oter public authority, to furnish goods or
services at prices which, in accordance with the requirements of one or more
approved codes of fair competition, must have been filed, prior to their quotation,
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with the code authority, or other designated agency, shall be held to have complied adequately with the requirements of such code of fair competition: (a)
said bidder shall quote a price or prices not more than 15 percent below his
price or prices filed in accordance with the requirements of such code or codes;
and (b) if, after the bids are opened, each bidder quoting a price or prices below his
filed price or prices shall immediately file a copy of his bid with the code authority
or other appropriate agency with which he is required to file prices.
chairman
of to
thethe
code
authority, adUndera date
3, 1934, A.
L. Viles,
of the
industry,
referring
above-mientioned
dressed
letteroftoJuly
all members

A

4.
i.
*

Executive order, and stated:
"The code authority of Code No. 156, at a meeting held on July 2, 1934, appointed a special committee to prepare and submit a brief to the Administrator
requesting exemption from the provisions of the Executive order in question.
'It was the sense of the meeting that pending final decision on the requests
for an exemption, it would be desirable for manufacturers individually to adhere
to their currently filed prices and terms in bidding on all governmental inquiries."
This recommendation was effective. The record conclusively shows that with
few exceptions the members of the industry did not avail themselves of the terms
of the Executive order in bidding to govermnental units and prevented such
action by dealers. This attitude on the part of the members of the industry was
encouraged in various ways by the secretary of the divisional code authority in
question here. For instance, on December 12, 1934, he addressed a telegram to
all manufacturers of fire hose, reading:
"Understand Los Angeles rejected all bids fire hose will readvertise shortly.
Reported rumor current that some manufacturer directly or indirectly has
indicated intention on reopening to extend city benefit 15 percent discount off
filed price permitted under Executive Order 6767. All manufacturers including coast have indicated intention adhere filed price and not give city benefit
Executive order wire concurrence."
Up to this time no exemption has been granted to the rubber industry pursuant
to its request, not has there been any reasonable prospect of such action. It is
extremely doubtful that the industry entertained, in good faith, any real hope
that such exemption would be granted. None has been granted to any industry.
Chapter VII, article V, sections ! and 2, read:
"Uniform terms of sale shall be established by the divisional authority subject
to the approval of the Administrator, which may include freight paid or allowed
to customer. In no case shall the freight allowed by any member to any customer
be Tmore than the published freight rate by the route used from the member's
fa, rv to the destination.
"No member of the division shall offer or give any discounts other than those
specified in such member's price schedules or price lists on file with the association. After January 1, 1934, no member of the division shall offer or give any
rebates or bonuses to any classification of buyers."
Othe sections of the same article prohibit any warranty other than a standard
one; an), guaranty against price declines; any contingent sale or purchase; the
supplying of excessive samples; the giving of exclusive sales help except under
certain provisions; or the postdating or predating of any invoice. The code
authority drew up uniform terms of sale, which were approved on July 12, 1934,
by Administrative Order No. 156-22. The terms of sale thus becoming effective
under the code cover every factor which might prevent ultimate uniformity of
price.
The code authority pursued activities with respect to the maximum terms of
sale similar in general character and import to those carried out with respect to
the price filing provisions as pointed out above. In one particular the code
authority went even further. The terms as approved include a cash discount of
2 percent in 10 days, or net in 60 days. In purchasing fire hose the city of New
York had a long-standing policy of specifying terms of 2 percent in 30 days in
Its advertisements for bids and, as shown by letter of the code authority dated
February 18, 1935, the code authority authorized bidders on New York City
specifications to depart from the uniform maximum terms of sale which had been
approved by the Administrator July 12, 1934.
This situation continued until March 1, 1935, when the code authority, in a
letter to members, after pointing out the previous action with respect to terms
of sale to the city of New York, said:
"This mean that regardless of the conditions referred to in the foregoing
quotation, members of the industry, effective immediately, are required to observe
the uniform maximum terms of sale, as approved by the Administrator install
dealings with the city of New York.
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Chapter VII, article III, section 1 of the code, provides:
"To assist in providing uniform trade practices and preventing discrimination
and unfair competition, group customer classification, definitions, based upon
differences in costs and services rendered, may he adopted by the division, subject
to the approval of the Administrator for the following classifications under the
title of 'Definitions of Buyers of Mechanical Rubber Goods' and such definitions
shall be filed from time to time with the association.
"Classification of buyers of mechanical rubber goods: Jobbers and mill supply
houses; distributors; dealers; mail order-chain stores; department stores; syndicate buyers; equipment manufacturers; industrials; Government: Federal,
State, county, municipal; consumers.
"If such definitions shall, by virtue of their application, pursuant to this
chapter, work hardship upon any member of the division or customer, such
member or customer may apply to the divisional authority, which shall have
power to reclassify such customer as justice may require."
The code authority submitted to the National Recovery Administration definitions of the several classifications of customers which were approved October
2, 1934, by Administrative Order No. 156-38. Office memorandum no 267,
issued by the National Recovery Administration on July 20, 1934, in treating
the policy of N. R. A. with respect to classification of customers, pursuant to
code provisions, includes:
"* * * and each member of the industry may, at all times, classify his
own customers in accordance with his own judgment."
The file in this case shows that prior to the approval of group customer classification definitions by the Administrator the divisional code authority was active
in classifying and reclassifying customers of its members. These activities were
not begun by individual members of the division or customers but generally
followed complaints by members of the industry that a competitor was selling
a specified account on terms more favorable than those to which the complaining member felt the customer in question was entitled. The minutes of a meeting of the divisional code authority on April 11, 1934 show:
"At a meeting of the mechanical divisional code authority, held on March
30, the authority approved a procedure recommended by the fiat belt, molded
hose, and miscellaneous hose groups, whereby members of those groups will
refrain from quoting distributors or a distributor's basis of price without having
first secured the authority's approval of the classification of the given account
as a distributor, pursuant to the definition covering that class of trade."
At a meeting of the code authority held October 29, 1934 the following was
adopted:
"The mechanical divisional code authority will receive for approval recommendations of any subdivision, group or subgroup of the mechanical division
with respect to reclassification of accounts, provided such recommendations are
the result of a majority vote in volume and number of all code members of the
subdivision, group, or subgroup involved."
The code authority carried on practically continuous activities with respect to
classification of customers of its members, not upon request of members but upon
its own initiative. Members of the industry were advised of classifications made
by the code authority from time to time. On December 18, 1934, for instance,
the divisional code authority wrote its members:
"Please accept this letter as official notification from the mechancial divisional
code authority with respect to the proper classification of the accounts named in
exhibit A, attached, under the group customer classification definitions, approved
by th administrator, pursuant to Code No. 156, chapter VII, article IIl, seetio) 1.
"juis classification of accounts is effective January 1, 1935. Any arrangements which embrace prices and terms more liberal than filed prices and terms on
flat belt, molded, braided nose, miscellaneous hose and related goods to the
accounts named, according to their classification, must be changed to conform to
currently filed prices and terms to the respective classifications as of January
1, 1935.
"Improper classification of accounts is a violation of the code."
In view of the uniformity of prices and terms already discussed, the code
authority by demanding and secunng the cooperation of members of the industry
in observing its classification of accounts, prevented possible competition in price
and enabled manufacturers arbitrarily to grant or withdraw discounts. This is
illustrated by "net" prices to chain stores, department stores, syndicate buyers,
municipalities and other customers who, while buying in large volume, nevertheless paid 20 percent more than a small dealer or jobber. The customer classification resulted also in the elimination of all quantity discounts.
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The code authority, as another feature of its activities in the maintenance of
uniform prices, undertook te require dealers and jobbers who purchased fire hose
from members of the industry, to conform in tile
resale of such hose to the prices
filed by the manufacturer with the code authority for the particular classification
in which the individual or concern purchasing from the dealer or jobber was
placed, The method followed to enforce resale prices in cases where jobbers or
dealers refused to withdraw the lower prices is illustrated by the following instance: On February 21, 1935 the code authority issued a bulletin calling attention to a bid made by the Boston Belting & Rubber Corporation and stated:
"We have contacted the Boston Belting & Rubber Corporation direct on behalf of both items and have been unsuccessful in getting them to withdraw their
price. Their contention is that they did not have any filed prices on the packing, and on the hose; they said that they had not received any filed prices until
the 1st of February and that their bid had been sent in prior to that date. * * *
"In view of the fact that the Boston Belting & Rubber Corporation have quoted
prices below manufacturers' filed prices, and also that orders covering the above
would be easy to recognize as they are made to specifications, will you kindly
advise us your attitude if offered these orders, inasmuch as Boston Belting &
Robber Corporation would not correct or withdraw their prices."
Responses by members of the industry to the code authority were as follows:
By Hamilton Rubber Co.:
"This will acknowledge receipt of your letter of the 21st (MG-C-1663) on the
above subject.
"We wish to advise that should we be offered the orders in question by the
Boston Belting & Rubber Corporation we would refuse to accept sane inasmuch
as their prices were in violation of our filed prices on these items."
By Boston Woven Hose & Rubber Co.:
"Replying to your circular MG-C-1663, we do not manufacture wire-inserted
packing and wouhl not care to quote the Boston Belting & Rubber Corporation on
house.'
By Manhattan Rubber Manufacturing Division ' f Raybestos-Manhattan,
Inc.:
"We ackno ledge your letter of February 21, 1935 (MG-C-1663) on the above
subject.
"Ini the event of our being called upon to furnish material to Boston Belting &
Rubber Corporation ii conjunction with this inquiry, it would be necessary for us
to refrain from so doing due to the fact that their prices are based on those below
established filed prices."
By B. F. Goodrich Co.:
"This will acknowledge your letter of the 21st (MG-C-1663).
"Should any of these items be offered tsby the Boston Belting & Rubber Corporation, we would decline to furnish same."
By United States Rubber Products, Inc.:
"This willacknowledge receipt of your letter MG-C-1663 dated February 21,
1935, under the above subject, calling our attention to a bid by the Boston Belting & Rubber Corporation which isnot in accordance with filed prices.
"This is to advise that if the Boston Belting & Rubber Corporation offer the
United States Rubber Co. these orders, we will not fill them.
By the Cincinnati Rubber Manufacturing Co.:
"In reply to your letter of the 21st; wish to state we have never submitted
prices on- zechanical rubber goods to Boston Belting & Rubber Corporation.
"Should the orders for the items disclosed in your letter be tendered to us, we
would decline to fill them."
By Whitehead Brothers Rubber Co.:
"In reply to your letter of February 21, MG-C-1663, concerning recent bids
to the Panama Canal on fire hose and packing. We will not fill these orders if
they are offered to us below our filed prices."
By Thermoid Rubber Co.:
"Replying to your letter of February 21, circular MG-C-1663, subject Official
Filing of Prices-Fire Hlose and Packing-Panama Canal Schedule 3027-bids
opened February 13, would advise that we will not accept the orders for these
items from the Boston Belting & Rubber Corporation if they are offered to us."
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By the Republic Rubber Co.:
"Referring to MG-C-1663, wish to advise that we would not accept the orders
referred to provided the same agreement is made by all other manufacturers."
By Continental Rubber Works:
"Replying to your letter MG-C-1663, dated February 21, beg to advise in
case we should be approached by Boston Belting & Rubber Corporation with the
suggestion to secure for them materials as falling within classes 37 and 41 of
Panama Schedule 3027-bids opened February 13-we would refuse to be of any
assistance to them in making possible sup)lying of the goods which were quoted
at an off-schedule price."
By American Rubber Manufacturing Co.:
"Reference your letter of February 21, No. NfIG-C-1663, on the above subject.
We wish to advise that if we are approached by the Boston Belting & Rubber
Corporation to fill their order, we will decline to( do so."
By Pioneer Rubber Mills:
"If the Boston Belting & Rubber Corporation offer us orders for the specification material on which they have submitted bids below filed prices, we shall deCline to fill them."
The original complaint in this matter received from the purchasing agent for
the city of Milwaukee, related to bids made to that city on certain fire hose in
which there were 18 bidders who submitted bids absolutely identical in all particulars with the exception of one, N. L. Kuehn Co., a dealer located in Milwaukee,
whose bids were approximately 8 percent below those of all other bidders. The
same procedure was followed by the code authority and manufacturers with
respect to N. L. Kuehn Co. as shown above in connection with the Boston Belting
& Rubber Corporation. The record contains evidence showing similar procedure
in connection with about 30 cases such as that of the Boston Belting & Rubber
Corporation and notations have been made of a greater number, the evidence of
which was not taken from the files of the code authority.
Tlhse activities amount to boycotts carried out at the instigation of the code
authority for the purpose of insuring price uniformity and enforcing resale price
maintenance by dealers who are not subject to the terms of the code for the Rubber Manufacturing Industry.
As a result of the very limited time in which this investigation has been made,
it has been strictly confined to fire hose. It can be said, however, that substantially the same conditions found to apply with respect to fire hose obtain with
respect to other commodities within the Mechanical Rubber Goods Division.
Further by reason of time limitation some data, including the corporate status of
some of the respondents does not appear. These deficiencies, however, can be
supplied.
From the foregoing it is believed that it can be properly concluded that prior
to the approval of any code for the Rubber Manufacturing Industry, in anticipation of the passage of the National Industrial Recovery Act and of the approval
of codes subsequent thereto, the Rubber Manufacturing Industry through the
Rubber Manufacturers Association, Inc., adopted a set of so-called "business
principles" including a provision for minimum prices; that these rules wer3 by
agreement made immediately effective some 6 months before any code was finally
approved by the President; and that the rules in question were intended to and
did create price uniformity by illegal means including the elimination of every
possible competitive factor which might disturb uniform prices established by the
subscribing members.
The Code of Fair Competition which was approved effective December 26
1933, to all practical purposes is the same as the so-called "business principles'
already adopted and made effective by the industry. The executive authority
established pursuant to the Code of Fair Competition for the Rubber Manufacturing Industry has gone beyond any rights which reasonably flow to it from the
actual provisions of the code and in the interest of maintaining uniform prices
and eliminating competition has prevented any benefits accruing to governmental agencies as a result of Executive Order 6767; has supplemented the pricereporting provisions of the code by acts of its own whenever such action seemed
desirable and necessary to it to prevent price cutting; has by the means already
pointed out induced and enforced resale-price maintenance by dealers not subject to the code for this industry; and has arrogated to itself the right and power
of classifying customers of members of the industry in order to prevent any price
variation to customers who might be differently classified by various members of
the industry were the classification left in the hands of the individual members.

704

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

The above conclusions relate to activities of the Code Authority not authorized
by the code and to which no immunity may flow by reason of the code. The
activities disclosed by this investigation show the creation of a conspiracy ill
:'estraint of trade in June 1933, and a continuance of that conspiracy in part
through the Code of Fair Competition secured in December 1933, and in part
through activities outside of the code. The parties to this conspiracy are the
Rubber Manufacturers Association, Inc.; the Code Authority for the Rubber
Manufacturing Industry; the Divisional Code Authority for the Mechanical
Rubber Goods Division, .1. H. Conners, Chairman, H. N. Young and C. D.
Gar8tson, members, A. D. Kunze, secretary and Hamilton Abert, assistant
secrefiry; and the following manufacturers, members of the Rubber Manufacturers Association and of the Mechanical Rubber Goods Division of the Rubber
Manufacturing Industry Code:
Acme Rubber Manufacturing Co.; American Rubber Manufacturing Co.;
Boston Woven Hose & Rubber Co,; Cincinnati Rubber Manufacturing Co.;
Continental Rubber Works; B. F. Goodrich Rubber Co,; Goodyear Tire & Rubber
Co.; Hamilton Rubber Manufacturing Co.; Hewitt Rubber Corporation; Home
Rubber Co.; Manhattan Rubber Manufacturing Division of Raybestos-Manhattan, Inc., Mercer Rubber Co.; Pioneer Rubber Mills; Quaker City Rubber Co.;
Republic Rubber Co.; Thermoid Rubber Co.; U. S. Rubber Products, Inc.;
Whitehead Bros. Rubber Co.
The Rubber Manufacturers Association and the Code Authority for the Rubber
Manufacturing Industry are so intermingled in the administration ufthe activities
of each that it does not appear feasible to separate one over the other. For
instance, the Rubber Manufacturers Association collects dues and assessments for
its own maintenance and for the maintenance of tire code authority and claims
that the management of the finances of the code authority are, therefore, not
within the jurisdiction of the National Recovery Administration. The members
of the Divisional Code Authority for Mechanical Rubber Goods are members of
the Rubber Manufacturers Association and are corporate officers of members of
the Mechanical Rubber Goods Division of the Code Authority.
From the facts stated it is believed that the parties just named have created and
are now carrying on a major conspiracy in restraint of trade. The question is to
what extent, if at all, the proposed respondents have sanctuary in the code.
Disregarding for the moment the conflicting provisions of the National Industrial Recovery Act respecting the antitrust laws, it is pointed out that the conspiracy was created some 6 months before a code was approved and is therefore
to that extent without any possible protection from the National Industrial Recovery Act. The circumstances make it reasonable to believe that in securing
the code the purpose and intent of the proposed respondents was to perpetuate
the existing conspiracy so far as possible in the code itself. Various activities
wholly outside of code provisions, but carried on under the guise of legitimate
code activities side by side with activities actually permitted by the code, are
almost inextricably intermingled, and the legitimate are ainted by the illegitimate. Considered alone, to the extent that is possible, law violations exist
which constitute adequate grounds for a proceeding by the Commission.
The provisions of the code respecting the filing of prices and prohibiting
changes therein except in a manner specified and after a waiting period of 10 days;
the use of standard terms of sale eliminating all competition through such means;
and the classification of customers, are all acts which heretofore have been considered monopolistic practices violative of the Sherman and/or Federal Trade
Commission Acts.
Section 3 (a) contains the proviso:
"That such code or codes shall not permit monopolies or monopolistic practines."
Section 5 of the same act provides:
"Whlile this title is in effect (or iti the case of a license, while section 4 (a) is
in effect) and for sixty days thereafter, any code, agreement, or license approved,
prescribed, or issued and in effect under this title, and any action complying with
the provisions thereof taken during such period, shall be exempt from the provisions of the antitrust laws of the United States."
As to the Commission, this apparent conflict may be clarified by the provision
in section 3 (b) of the National Industrial Recovery Act.
"* * * but nothing in this title shall be construed to impair the powers of
the Federal Trade Commission under such act, as amended."
In approving a code the National Industrial Recovery Act requires a finding by
the President:
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"(2) That such code or codes are not designed to promote monopolies or to
eliminate or oppress small enterprises and will not operate to discriminate against
them, and will tend to effectuate the policy of this title."
Article VIII of chapter I of the Code of Fair Competition for the Rubber
Manufacturing Industry reads:
"No provision of this code shall be so applied as to permit monopolies or
monopolistic practices, or to eliminate, oppress, or discriminate against small
enterprises."
The undisclosed activities of the proposed respondents which preceded the
approval of the code, the manner of application of the code provisions and the
ultravires acts of the code authority are obviously violative of the intent of the
President in approving the code. A proceeding against even those activities
covered by the code does not necessarily contravene the finding by the Presidenthe could not anticipate the form in whict code provisions would be applied. The
promulgation of the Executive order of January 20, 1934, permitting appeals to
the Commission shows that the President recognized the possibility of misuse of
code provisions and sought to provide against it.
Attention is called, without recommendation, to paragraph 6 of "Method of
procedure in handling complaints arising under or in connection with the National
Industrial Recovery Act" which reads in part:
"After the preliminary investigation of the type ordinarily made in unfair
competition cases is completed, and before determination as to whether formal
complaint shall issue, the nature of the case and character of the data obtained
should be called to the attention of the appropriate National Recovery Administration official, without however disclosing the name of the complainant. It
may be that these officials will thereupon take such appropriate action by way
of altering a code provision or making a new code provision as in itself will
eliminate the practice on which complaint was based. When the nature of the
complaint is brought to the attention of the appropriate National Recovery
Administration official, the case shall be submitted to the Commission for sueh
action as it deems necessary in discharge of its statutory duties."
It is recommended that complaint issue charging the organizations, companies
and individuals heretofore named with conspiracy in restraint of trade, price
fixing, illegal resale price maintenance, and boycoting. It is thought that the
complaint might properly, though not necessarily, include the code provisions
mentioned above, but because of the questions of policy involved no recommendation is made as to this.
Respectfully submitted.
JAS. A. HORTON, Chief Examiner.
MARCH 20, 1935.
FINAL REPORT OF INVESTIGATING ATTORNEYS OF THE FEDERAL
TRADE COr"'ISSION ON RUBBER MANUFACTURERS ASSOCIATION, INC., ET AL.
Application of city of Milwaukee, Wis., for issuance of complaint against the
Rubber Manufacturers ApR.ociation, Inc., et al.
Final report 1-81.0
I. PARTZe
Applicant: This application is docketed in the name of the Central Board of
Purchases, City of Milwaukee Wis, which, on February 11, 1935, complained
to the Commission that In purchasingfire hose for use in the city's fire department
it had recently been confronted with identical bids from all iro-hose manufacturing companies from whom it solicited bids. It was recited in the same letter
that a jobber in the city of Milwaukee, the N. L. Kuehn Co., had quoted a price
lower than the uniform prices submitted by all other bidders, but it (the Kuehn
Co.) was unable to make delivery for the reason that it could not find any manufacturer or other source, who would supply the hose.
Other applicants active in complaining to the Commission are the city of New
York, through Mayor F. H. LaGuardia; the city of Los Angeles, the city of
Cincinnati, and the United States Conference of Mayors, Joseph W. Nicholson,
secretary, who complains in behalf of many cities and municipalities.
Respondent: The Rubber Manufacturers Association, Inc a Connecticut
corporation, with statutory address at 444 Madison Avenue, N4ew York City,
119782-35--' 8---28

706

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

and the manufacturers of so-called "mechanical rubber goods," members of the
Rubber Manufacturers Association and the Mechanical Rubber Goods Division
of the Code Authority for the Rubber Manufacturing Industry; the Code Authority of the Mechanical Goods Division, J. H. Connors, chairman; H. N.
Young, C. D. Garretson, and the administrative officers thereof, Mr. A. D. Kunze,
secretary, and Mr. Hamilton Abert, assistant secretary; particularly considered
as respondents, are the underwriters' fire-hose manufacturers, who are subscribing
members of the Mechanical Rubber Goods Division of the Rubber Manufacturing
Industry Code and members of the Rubber Manufacturers Association. They
are:
Acme Rubber Mfg. Co., Trenton, N. J.--corporate organization undetermined.
American Rubber Mfg. Co., Park Avenue and Watt Street, Oakland, Calif.corporate organization undetermined.
Boston Woven Hose & Rubber Co., a Massachusetts corporation, having its
principal place of business at 29 Hampshire Street, Cambridge, Mass. Its
officers are: J. Newton Smith, president and treasurer; W. L. Larkin, Secretary.
The Cincinnati Rubber Mfg. Co., an Ohio corporation having its principal
place of business at Norwood, Ohio. Its officers are: J. F. Joseph, president;
E.J. Henzerbing, secretary-treasurer.
Continental Rubber Works, a Pennsylvania corporation having its principal
place of business at Erie, Pa., Its officers are: T. R. Palmer, president; P. H.
Henkel, secretary; H. M. Reineeke, treasurer.
The . F. Goodrich Rubber Co., a Michigan corporation, having its principal
p lace of business in Akron, Ohio. Its officers are: J. D. Tew, president; S. M.
Jett, secretary; V. L Montenyohl, treasurer.
The Goodyear Tire & Rubber Co., Inc., a Delaware corporation, having its
principal place of business at 1144 East Market Street, Akron, Ohio. Its officers
are: P. W. Litchfield, president; W. D. Shiltz, secretary; P. E. H. LeRoy,
treasurer.
Hamilton Rubber Manufacturing Co a New Jersey corporation, having its
principal place of business at Trenton, i4N.J. Its officers are: H. T. Cook, president; A. Boyd Cornell, secretary-treasurer.
Hewitt Rubber Corporation, a New York corporation, having its principal
place of business at Buffalo, N. Y. Its officers are: Thomas Matchett, president;
F. G. Cooban, secretary; E. K. Twombly, treasurer.
The Home Rubber Co., a New Jersey corporation having its principal place of
business at Trenton, N. J. Its officers are: Charles E. Stokes, Sr., president;
Charles E. Stokes, Jr., vice president and assistant treasurer; George T. Gretton,
secretary.
The Manhattan Rubber Manufacturing Division of Raybestos-Manhattan,
Inc a New Jersey corporation having its principal place of business at Passaic,
N. I. Its officers are: S. Simpson, president; M. L. Judd, secretary; F. L.
Curtis, treasurer.
Mercer Rubber Co., Hamilton Square. N. J., corporate organization undetermined.
Pioneer Rubber Mills, San Francisco, Calif., corporate organization undetermined.
Quaker City Rubber Co., a Pennsylvania corporation, having its principal
place of business at Wissinoming, Pa. Its officers are: H. R. Shellenberger,
president; F. L. Jones, secretary-treasurer.
The Republic Rubber Co., an Ohio corporation, having its principal place
of business at Youngstown, Ohio. Its officers are: A. A. Garthwaite, president;
E. M. Ikirt, secretary-treasurer.
Thermoid Rubber Co., a New Jersey corporation having its principal place
of business at Trenton, N. J. Its officers are: L. K. Leaver, vice president;
R. H. Temple, treasurer; F. H. Holler, Jr., secretary.
U. S. Rubber Products, Inc., a New Jersey corporation, having its principal
p lace of business at 1790 Broadway, New York City. Its officers are: F. B.
Davis Jr, president; Eric Burkman, secretary; W. H. Blackwell, treasurer.
Whitehead Brothers Rubber Co a New Jersey corporation, having its principal place of business at Trenton, N'ew Jersey. Its officers are: F. B. Williamson,
Jr., president; B. E. Marean, vice president; C. W. Appleget, secretary; R. J.
Goehrig, treasurer.
(See pp. 91, 97-113, 114-118,119,120.)
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II. CHARGES
Conspiracy in restraint of trade; price-fixing; customer classification; boycott
and resale price maintenancece . The investigation has, in the main, however, had
as its objective a Jetermination of the extent to which the application of the provisions and amendments of code no. 156 for the rubber manufacturing industry,
as the same has been administered and carried out by the Rubber Manufacturers
Association and/or the code authority, enters into or is responsible for the charges
as recited.
111. STATEMENT

The docketed application in this case was received at the New York Office of the
Commission on the morning of March 6, 1935, accompanied by imperative direction of the chief examiner that investigation of the same take precedence over all
other matters and that the respondent be interviewed no later than I p. i. of the same
date. Since the receipt of the chief examiner's direction, the facilities of the
entire New York office have been drawn upon in carrying out the direction. The
undersigned examining attorneys appreciate that certain mechanical details,
such as the corporate organization of some of the respondents, interviews with
customers, etc., are lacking as this report is transmitted, but no apology is made
for the facts and conclusions hereinafter set forth as not being accurate or complete.
1. THE RUBBER

MANUFACTURERS

ASSOCIATION,

INC.

The Rubber Manufacturers Association, Inc., is a Connecticut corporation.
Its statutory address is 444 Madison Avenue, New York City; Mr. A. E. Viles is
the present president and general manager of the association. The organization
has as members, 148 manufacturers of rubber products of various kinds, inclusive
of cement, elastic fabric, rubber flooring, rubber footwear, golf balls, hard rubber,
heels and soles, insulated wire, mechanical rubber goods, rebuilt tires, spongerubber products, rubber sundries, tires, and tubes, tire and tube accessories (see
p. 98 et seq. for names of members and names of other manufacturers constituting
collectively the rubber manufacturing industry of the United States).
Information provided by the officials of the Rubber Manufacturers Association
is to the effect that in 1934 the aggregate sales of the members of the Mechanical
Rubber Goods Division was approximately $68,000,000. The total sales of the
members of the Rubber Manufacturers Association were in excess of $1,000,000,000. A statement of the association's financial operations, assessments, expenditures, etc., is in the file at page 1320 et seq.
The Rubber Manufacturers Association, Inc., has been in existence for a great
many years, particularly active as a trade association since 1915. It is correct to
state that it was, prior to the promulgation of Code No. 156, a vcry substantial
influence in the rubber industry. Certain It is that it was and is the only outstanding organization of its kind in the rubber industry in the United States. It
has been difficult during the entire investigation to separate the Rubber Manufacturers Association, Inc., from the rubber manufacturing Industry as the same
is organized tinder Code No. 156, such confusion arising in part from the fact that
the code authority for the rubber manufacturing industry is organized with the
general manager of the Rubber Manufacturers Association, Ine., as chairman of
the code authority. The investigation has disclosed that various officers of the
Rubber Manufacturers Association, Inc., are members of the divisional code
authorities, and there is shown to be a closely interlocking relationship between
the association and the code authority for the rubber manufacturing industry
and the subsections set up thereunder.
What is more significant, all assessments levied against the industry are paid
to the Rubber Manufacturers Association and by it used in part to defray the
expenses of the code authority. Thus, the authority is not amenable to administrative regulation of its budget, or so it says. As we understand it, the Rubber
Manufacturers Association negotiated no. 156 with the National Recovery
Administration, which fact entails that it (the Rubber Manufacturers Association) represented a majority of the rubber manufacturing industry.
2. CODE NO. 16 FOR THE RUBBER MANUFACTURING INDUSTRY

Reference is made to page 90 of the buff file, where will be found Code No. 156
for the rubber manufacturing industry, approved December 15, 1933, and
amendments thereto, approved as of April 30, 1934, September 1, 1934, and
December 18, 1934. By the authority of this code, the entire rubber manufactaring industry is set up as a self-regulating body and authorized to do certain
things which are recited-
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"to effectuate the policies of title I of the National Industrial Recovery Act,
* * * and its provisions shall be the standards of fair competition for this
industry, and shall be binding upon every member thereof."
The code first provides for the creation of"The code authority which shall consist of a chairman of the several divisional code authorities, presided over by the general manager of the Rubber
Association, who is, as stated, its chairman."
The entire industry is then organized under divisions, which are automobile
fabrics, proofing and backing; rubber flooring; rubber footwear; hard rubber;
heel and sole; mechanical rubber goods; sponge rubber; rubber sundries; rainwear.
Each division, in turn, has a code authority of its own, created and governed
by the following provisions:
'Each division of the industry shall establish a divisional code authority (or
divisional authority) to administer this code within such division, subject to the
right of the Administrator on review to disapprove any action taken by any
divisional authority.
"Each division shall determine the size and character of its divisional authority
and the basis of representation which shall prevail within that division, subject
to the same provision contained in article II-A, section 2-a."
For any purpose of the report, it is correct to state that after the approval of
Code No. 156, the Rubber Manufacturers Association, Inc., with the assistance
of the industry, immediately proceeded to put the provisions thereof into effect.
We have the word of the president of the association that the entire industry
was organized as proposed and permitted by the code, and that such organization
has carried out, or is attempting to carry out, each and every provision thereof.
At the time this investigation was initiated, the association was advised that
the investigation would be concerned primarily with the determination of the
charge of price fixing on fire and chemical hose, but that, in the judgment of the
examining attorneys, such tadetermination would be inseparable, certainly, from
a determination of the operation of the mechanical goods division of the code, and
to a certain extent, from the operation of the code, as a whole since interlocking
control is extant as between the divisional code authority and the code authority.
3. THE MECHANICAL

DIVISIONAL CODE AUTHORITY

Code no. 156 for the rubber manufacturing industry provides for the creation
of a mechanical rubber goods division (p. 104 et. seq of the code; p. 90, buff file).
Investigation shows that the code authority was set up consisting of J. H. Connors, chairman (Mr. Connors is vice president of the B. F. Goodrich Co., Akron,
Ohio); Mr. C. E. Garretson, member (Mr. Garretson is president of the Electric
Hose & Rubber Cr)., Wilmington, Del.); Mr. Henry N. Young, member (Mr.
Young is vice president of the Hamilton Rubber Manufacturing Co., Trenton,
N. J.). These three men function as the Mechanical Divisional Code Authority
and all correspondence sent out is signed by such designation, either by A. D.
[unze, the secretary, or Hamilton Abert, assistant secretary.
The investigation shows that with this organization the Mechanical Divisional
Code Authority has put into operation the provisions of the code applicable to
mechanical goods manufacturers and/or sellers. Such provisions are, in fairly
descriptive language:
1. No member or interest to whom or to which the code is applicable, is to sell
below his or its cost. (What is cost is to be determined by the application of the
Association's Uniform Accounting Manual, exhibit I, herewith.)
2. Uniform (maximum) terms of sale were made applicable to all members
and those subject to the code. Such uniform terms of sale included only the
giving of 2 percent for cash within 10 days from time of invoicing, and a standard
guarantee as follows:
"This merchandise is warranted to be free from defects of workmanship and
material. The seller's liability hereunder is limited to the purchase price of merchandise which has failed through defect or, at the seller's option, to the replacing
of such merchandise upon its return by the buyer with other merchandise of the
quality warrant, and with due allowance made for the service rendered by the
merchandise return."
Other provisions determined and made uniform freight allowances, guarantees
against price decline, free samples, exclusive missionary avles help, postdating
or predating.
3. Classification of customers into categories particularly provided for in the
code, viz: Jobbers and mill supply houses; distributors; dealers; mail-order
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chain stores; department stores; syndicate buyers; equipont manufacturers;
industrials- government: Federal, State, county, municipal, consumers.
4. The Aling of selling prices of all manufacturing membJrs of the division,
which prices, when filed, should be distributed and made avaVable to the other
members of the industry. It is a condition of the code requirement that a filer
of prices is to strictly adhere to such prices until a new price"- filed, and no new
price can become effective until 10 days after such new price Sling.
The investigation shows that the Mechanical Divisional Code Authority set up
for its own assistance various subdivisions or committees, each of which had
immediate concern with those members manufacturing a common product.
Such committees were set up for the following groups: Flat belt V-belt and
radiator hose; multiple V-belt; F. H. P.; fan belt and radiator hose(a) original equipment (b) replacement equipment; jar rings; tape; thread;
all-rubber hose; molded and braided hose; miscellaneous hose; railroad
goods; automobile mats and matting; mats and matting (except auto); backing;
molded lathe cut and extruded goods; wringer roll; plumbers' specialties;
rubber-covered rolls; inking rolls; general mechanical rolls. (See p. 122.)
The individuals comprising the committees in control of these several groups
are shown to be officials of practically all of the larger manufacturers subject to
the code. Fire and chemical hose, the subject of special interest to this investigation, comes within the jurisdiction of the "Miscellaneous Hose Subdivision."
(p. 123).
4. UNDERWRITERS'

FIRE HOSE MANUFACTURERS

The following-named companies, manufacturers of Underwriter fire hose, are
part of the Mechanical Divisional Rubber Goods Division. Collectively, as we
understand it, they manufacture all of the fire and' chemical hose made in the
United States.
Acme Rubber Manufacturing Co., American Rubber Manufacturing Co.,
Boston Woven Hose & Rubber Co Cincinnati Rubber Manufacturing Co.,
Continental Rubber Works, Electric Pose & Rubber Co., B. F. Goodrich Rubber
Co., Goodyear Tire & Rubber Co., Hamilton Rubber Manufacturing Co.,
Hewitt Rubber Corporation, Home Rubber Co., Manhattan Rubber Manufacturing Division Mercer Rubber Co., Pioneer Rubber Mills, Quaker City Rubber
Co., Republic rubber Co., Thermoid Rubber Co., U. S. Rubber Co., I'hitehead
Bros. Rubber Co.
It should be noted that some of the companies listed, including Continental
Rubber Works, Mercer Rubber Co., Thermoid Co., Electric Hose & Rubber Co.,
do not manufacture fire hose but do merchandise fire hose under their own names,
manufactured for them by other manufacturers. Also included in this group is
the American LaFrance and Foamite Co. (see pp. ).
The manufacturers and/or sellers just named sell fire and chemical hose to the
Federal Government and its agencies, States, cities and municipalities. All of
such customers, of course, purchase the product for use on fire-fighting equipment.
Perhaps 50 percent of the combined production of fire hose is sold to the several
governmental units just above referred to, the remaining percentage being disposed of to what may be loosely described as industrial accounts, by which is
meant factories, railroads, steanship lines, hotels, apartment buildings, office
buildings, etc.
5.

FIRE ROSE

PRICES

(a) Before the code.-The record shows that the several manufacturers of fire
hose, or their agents, sold or quoted the product (Underwriters' specification,
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2%-inch, double jacket) at varying prices during 1932, 1933, and 1934, as illustrated by the following table:

Date

U
1932....................

0.:i6 - ;5

......
0.00

.......... ......

95...

10,231

'.8,17 1.72 ...
...... .........
.70
7 ......

1033...................

19341to Aprl .................
.70
70

70

70

.. . . .. . ..

21.20

.......
.......
.. ..,.
.....
.. .,.......
.
......
.......

..... ., ...... .... .' ...
......
,...
....................
.........
0.48
...
......
, ................................ 45
...
......
, .....................
........
5825 --,...
. .............................. 92.
4...

I......

......

......
......

Apr. 10..............

0.60
0.49
...0.44.... ..........
0.593 ...
1.40
1.07 0.99 0.40 .90
. .326
1.35 .' 49 ......
....... '1,27 '1.42 '1.04

....

.......

....................
.........

70 I 74 I.....
70 I 70 .T70

.74.
.70

.74.

70
.70 . .70

'.04

.64

t'54
1.900
'1.20

-

..
..

...

.40
".70 .74i-1
.24

.70
70

:70

New York City specification.
'City of Detroit.

We find on this evidence that prior to July 1933 there was keen price competition between the several manufacturers and sellers of fire hose and that after
July 1933 and until about April 10, 1934, there was a substantial amount of price
competition, the exceptions being sales to large cities, notably, the cities of New
York, Detroit, Cincinnati, and probably others.
(b) Prices after
thecode.-Investigation shows further that after about April
10, 1934, when all of the manufacturers filed prices with the Mechancial Divisional
Code Authority, all filed a price of 70 cents per foot on 2Y.-inch, double-jacket
underwriters' specification hose, without couplings. The table following shows
price filings from about April 10, 1934, to date:

Date

February
.......

'

.................
0.70 ---- 0.70 0.72 0.70 ......
0.70 ......
0.70 0.74
.70 .70 - -.
70 .70 ...... .70
.70

April ....................................
.. . 0.70
July
.............................
74
.74
Undated ..
.
.

.74

February 103- -- - ---.............................
.
- -

.74

.18

.74

.

..

t-ly.

..............................

.74
0.70.

_..
7,

.74 .

.7.0
74

....

.....

1.1 1o

February ............................ 0

0.74

.74

.74

. .74".............
74

February

Date

April.........................0

..
. 74
. .7. I.

0.7 0...

70.

0.70 7.

.74

.74

Undated ...........................................................
...
-74
February 1935. ................
.........
.
.......
- ------..

.

7

074

70

74

.

.74

..

,4o

6 - .7 o

.74

0.70

.70
.74

...
.......

(See see. IV, pp. 342-568.)

It is thus conclusively shown that after about April 10, 1934, the prices and
terms of all fire hose manufacturers were uniform and that they were raised once
during the period. This report will now concern itself with the natural and/or
artificial reasons (if any there be) which have brought about this enhancement
and stabilization of prices.
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Code no. 156 for the rubber manufacturing industry makes provision for all
of the activities which will now be discussed under separate headings, attempting
to set forth what the investigation shows to have been done by the mechanical
divisional code authority with respect to each topic.
1. PRICE FILING
(a) Prices filed by manufacturers on standardspecification hose
Code no. 156 provides, in chapter VII, article III, section 2 (p. 105):
"Each member of the division shall establish a price schedule for standard
goods, as recognized by the division, properly applicable to each classification,
and price lists for goods made to recognized standard specifications. Having
established such price schedules and price lists, which may be revised from time
to time, they shall be filed with the association on or before the date specified
by the divisional code authority."
Under article IV, section 1, appears the following provision:
"No member shall sell any standard goods or goods made under recognized
standard specifications at prices lower o
t rms more favorable than the prices
and terms in his price schedul
;
ee IsA~ffM nouant to article III of this
chapter unless Le has first
revised schedules an
to take effect in not
less than 10 days from
of filing. The association s
romptly,' after recept of such revised
edules and lists, notify all members
ected."
The divisional c
authority took actio' to carry out th, ,,provisions at a
meeting held Feb ary 2,1984, which acti
orded as folio
"By motion
y adopted, the
Ional ode
ority decided
call for the
official filing o rices, on or
re ebru
19 on
products co ng within
the scope of t mechanic
vision code
R
t of the motion
to do
with the wa lng of thetrictob
vane
cost visions of
e code,
_
we.
i
apter 1.) ,
article VII,
Pursuant
this action of twe cod
t
e re
a
s that so e of the
larger e manufacturers filed
ces a o
.I
. Insp
n of all
price f
as m
e mauu
urers, shows
man
the am
companies di
ot imtallj
ny p
n.,
taki the f
oompara
Item,
i.e., 2 -in , double. eke
de
e, the ini price
filings we as follows.

Acme Rub

r Manufa urin
-- --- ------$a0
Boston Wo n Hose &
r Co.
.70
Cincinnati
bber Man
turning Co
:-------..---....-----.
72
Continental
bber Works ---- -....
f
70
B.F. Goodric Co ---------!n
"- "
. 4
.
_
---IRubber Co- Z _..
Goodyear7i..
Hamilton Rub
CO-...
--.
.
77
Hewitt Rubber
ration --- I ------ .74
Manhattan Rubber manufacturing division-------- ------- ---- ------. 74
Pioneer Rubber Mflls
.----------------- ---------------------- .70
U. S. Rubber Co ---- .. 74
Whitehead Bros. Rubber
----------------74
The other manufacturers did no
e any prices on fire hose. No
further call for price filings is recorded In the minutes of the code authority, but,
as section IV of the file shows, each and every one of the fire hose manufacturers,
called the fire hose group, did, beginning about April 4, 1934, file or reflue a
schedule of prices on all types of fireand chemical hose. The records of the
association show that such filings were made upon a mimeographed blank, wbiMh
blank in practically every particular, corresponds with the yellow pages of s
tion AV (see p. 344).
.
, I
I !
. ....
Inspection of this price filing shows that to all Intents and purpose tihe prices
of each and every filer were uniform and, with respect to the prte of, underwriter specification, 2w-inch, double-jacket, uncoupled hose, was 70 cents per

712

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

foot. Each price filing carried, with respect to discounts allowed to customer
classifications, the following:
Treatme

Clas of radeRos

Attachi

of.
jackt Couplings customers
Couplings

Percent
Net .......
Net.
10-10-N t.......
Distributors
...........................................

do----- do .......Do.
10-10-5 ...
Jobbers, mill supply houses ............................
10-10-5 ..
......_do .......Do.
.............................
Equilfment manufacturers

Do.
net _do .......
...
do.......
M ail-order houses .....................................
net -.. do .
..
o..... Do.
Cbain stores ...................................
Do.
10 ... do ......
-.-do.......
Dealers ...............................................
..
.do.
Do.
10
Department stores .....................................
do.......
Do.
.................
10 ... do.
Syndicate buyers ....
..........
Industrial:
"A. ...................... ..........10.....
do
d
Do.
10 ...
do..........do. Do.
..........................
"B"._ ----......
:do.
Do.
Consumers .................................10... ...
Do.
1
10-10-5
. do
d............
. ..
.
Federal Government ....................
Do.
net
do
- do.
tte, city, and municipal g ornments................
The record further shows that pursuant to the recommendation of the code
authority that prices on this Item should be refilcd quarterly, each fire hose manufacturer did, on July 1,1934, refile upon the same form (then apparently printed
by all filers were uniform,
by the association) new prices. Again, ellprices filed
and, in the case of 2}j-inch, underwriters' specificationT 'double-jacket hose, was
he filing made on July 1,
74 cents per foot, or a price raise of 4 cents per foot.
1934, eliminated from the discounts accorded to the various trade classifications
5 percent from the distributor, jobber, quipment manufacturer, and Federal
Government classifications.
On January 1, 1935, most, if not all of the manufacturers refiled prices which
were again, in all respects, uniform and unchanged from the price filing of July 1
1934, the price of 2-inch hose remaining at 74 cents per foot, and those who did
not refile have considered the July 1, 1934, prices still in effect. There is an exception in the case of the Federal Government, which, since January 1, 1935, has
been quoted the filed price by all manufacturers but advised that it may deduct
15 percent.
(b)Prices filed by manufacturers on customers' specification hose
Avoiding at thispoint the question as to whether or not Code No. 156,
chapter V1I, provides for, or permits the filig of prices on hose made to customers'
specifications, the record shows that the Mechanical Divisional Code Authority, in
undertake certain activities with respect thereto.
poit)t of fact, (lid
The most outstanding example is the call for the filing of prices covering the
fire-hose specifications for the city of New York. The first call was made by the
divisional code authority, June 26, 1934 (p. 130). On June 27, 1934, the code
authority sent out another letter to members of the fire-hose subdivision, in which
attention was called to tile fact that the city's invitation was inclusive of a provision for payment of 2 percent for cash in 60 davs and a 3-year guarantee. The
members were told to disregard this and bid only accordist to code provisions,
i. e., 2 percent, 10 days and the cote guarantee (p. 137). (See also title V, 1 (a)
York, post.)
cit3y
Inofa New
bulletin
to members dated July 17, 1934, attention was called to a bid
about to be opened by the city of Los Angeles. Members were told to quote the
filed price "Exclusive of State sales tax" (p. 171). Section II, pages 125-182,
contains a multiple number of examples '-here the divisional code authority has
pointedly brought to the attention of the fire hose members, various types of
differences between special city, Navy, Army, and municipality specifications, and
standard specifications, and indicated that members must make due provision for
such differences. The result sought and obtained was, of course, uniformity of
bids or quotations.
(c) The enforcement of filed prices by the code authority
The record shows that after the mechanical divisional code authority secured
price filings from all manufacturers of fire and chemical hose, in April 1934 it
investigated and rectified every deviation from such filed prices. It is shown
that the authority did not limit its activities to subscribing members or those to
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whom the code was applicable by reason of being "a member of the industry".
It took steps to see to it that every manufacturers' jobber quoted prices in
conformity with those prices filed by the several manufacturers of the product.
It can be as well stated here as anywhere that this practice and modus operandi
applied not only to fire hose but to each and every item coming within the operation of the Mechanical Rubber Goods Division.
Those activities which were undertaken arc fully established by evidence taken
from the files of the Rubber Manufacturers Association (mechanical divisional
code authority), and such evidence is in the file (sees. IV to XIII). The
mechanical divisional code authority is shown to have operated in substantially
the same manner in each instance, and the references above contain all the
details with respect to at least 20 instances of departure from filed prices, and
reference to 50 more.
Because of the fact that bids to Federal, State, city, and municipal agencies
were open to public inspection, and, therefore, readily checked, most of the code
authority's filed price investigations were made in connection with bids or quotationi to such agencies. Contrarily, little evidence was found of filed price checking with industrial purchas-r, principally for the reason that if discounts were
given, the recipient, of course, did not complain to the code authority or advise
other hose manufacturers or sellers. The typical investigation will now be
illustrated:
PANAMA CANAL SCHEDULE

1027, OPENED FEBIIRUARY

13, 1935

Letter from Quaker City Rubber Co., dated February 14, 1935, to secretary of
code authority:
"Confirming our telephone conversation of yesterday regarding prices quoted
below schedule on the above subject inquiry.
"We have been advised that on class 37 covering 1,000 pounds of one-sixteenthinch thick wire, inserted rubber sheet packing, made in accordance with Federal
Specification HHP-161, the Boston Belting & Rubber Co. quoted a price for the
lot of $342. The schedule list is $0.4509 per pound, totaling $450.90, less 15
percent.
"On class no. 41, item 194-covering 5,000 feet of 2% inch double jacket cotton
rubber lined fire hose made to Federal Specification ZZ-.H-451, eoupled-pin lug
couplings, the schedule price is $0.7994 per foot, totaling $3.997 less the Government's 15 percent.
"On this item Boston Belting & Rubber Co. quoted a price of $0.6794 per foot,
total $3,397 net.
"According to the information on the schedule submitted by Boston Belting &
Rubber Co., the manufacturer of the material upon which they are quotig is
the Stokes Rubber Co.
"Will you kindly have this bid investigated, and oblige" (p. 1031).
On the same date, February 14, 1935, the Secretary of the Mechanical Divisional Code Authority wired A. L. Flint, general purchasing officer, Panama
Canal:
"We wish to protest the bid of the Boston Belting & Rubber Corporation in
connection with your circular 3027 bids opened February 13 in view of the fact
they. were below filed prices class 37, item 184, filed price $450.90, Government
entitled to deduct 15 percent would leave net figure of $383.26, Boston Belting
bid $342. Class 41, item 194, filed price $3,997, subject fifteen percent deduction
by Government would equal $3,397.45. Boston Belting Co. bid $3,397. Ma 1
we bespeak your cooperation to the end that you disregard Boston Belting Co. s
bid? Kindly advise collect (p. 1030).
On February 21, 1935, the code authority issued the following bulletin to the
fire-hoso group:
SUBJECTT: OFFICIAL FILING OF PRICES

FIRE

HOSE & PACKING-PANAMA

SCHEDULE 302-BIDS OPENED FEBRUARY

CANAL

13

"May we again call your attention to a bid by the Boston Belting & Rubber
Corporation.
"We have contacted the Boston Belting & Rubber Corporation direct on both
the above items and have been unsuccessful in getting them to withdraw their
price. Their contention is that they did not have any filed prices on the packing,
and on the hose, they said that they had not received any filed prices until the
1st of* February and
that their
bid had been
sent in prior to that
date.
*
*
*
*
*
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"In view of the fact that Boston Belting & Rubber Corporation have quoted
prices below manufacturers' filed prices, and also that orders covering the above
would be easy to recognize as they are made to specifications, will you kindly
advise your attitude if offered these orders, inasmuch as Boston Belting & Rubber
Corporation would not correct or withdraw their prices" (p. 1024, 1025).
On February 22, 1935, responses to this bulletin began to appear:
Hamilton Rubber Co., February 22, 1935: "This will acknowledge receipt of
your letter of the 21st, MG-C-1663, on the abowc subject.
"We wish to advise that should we be offered the orders in question by the
Boston Belting & Rubber Corporation we would refu se to accept same inasmuch as
thelE prices were in violation of our filed prices on these items" (p. 1027).
Boston Woven Hose & Rubber Co., February 5, 1935: "Replying to your
circular MG-C-1653, we do not manufacture wire-inserted packing and would
not care to quote the Boston Belting & Rubber Corporation on hose" (p. 1023).
Manhattan Rubber Manufacturing Division of Raybestos-Manhattan, Inc.,
February 2.5, 1935.: "We acknowledge your letter of February 21, 1935, no.
MCr-C-1603, on the above subject.
"In the event of our being called upon to furnish material to Boston Belting
& Rubber Corporation in conjunction with this inquiry, it would be necessary
for us to refrain from so doing due to the fact that their prices are based on those
below established filed prices." (P. 1022.)
The B. F. Goodrich Co., February 25, 1935: "This will acknowledge your
letter of the 21st, MG-C-1663.
I "Should any of these items be offered us by the Boston Belting & Rubber Co.
we would decline to furnish same." (P. 1021.)
United States Rubber Products, Inc., February 26, 1935: "This will acknowledge receipt of your letter MG-C-1663, dated February 21, 1935, under the
above subject, calling our attention to a bid by the Boston Belting & Rubber
Corporation which is not In accordance with field prices.
"This is to advise that if the Boston Belting & Rubber Corporation offer the
United States Rubber Co. these orders, we will not fill them." (P. 1020.)
The Cincinnati Rubber Manufacturing Co., February 25, 1935: "In reply to
your letter of the 21st, wish to state we have never submitted prices on mechanical rubber goods to Boston Belting & Rubber Corporation.
"Should the orders for the items discussed in your letter be tendered to us, we
would decline to fill them." (P. 1019.)
The Whitehead Bros. Rubber Co., February 26, 1935: "In reply to your letter
of February 21, MG-C-1663, concerning recent bids to the Panama Canal on
fire hose and packing. We will not fill these orders if they are offered to us
below our filed prices." (P. 1018.)
Thermoid Rubber Co., February 27, 1935: "Replying to your letter of February
21, circular MG-C-1663, subject 'Official Filing of Prices-Fire Ihose and
Packing-Panama Canal Schedule 3027' bids opened February 13, would advise
that we will not accept the orders for these items from the Boston Belting &
Rubber Corporation if they are offered to us." (P. 1016.)
The Republic Rubber Co., February 27, 1935: "Referring to MG-C-1663,
wish to advise that we would not accept the orders referred to provided the
same agreement is made by all other manufacturers."
(P. 1014.)
Continental Rubber Works, February 27, 1935: "Replying to your letter
MG-C-1663 dated February 21, beg to advise in case we should be approached
by Boston Belting & Rubber Corporation with the suggestion to secure for them
materials as falling within classes 37 and 41 of Panama Schedule 3027, bids
opened February 13, we would refuse to be of any assistance to them in making
possible supplying of the goods which were quoted at an off-schedule price."
(P. 1013.)
The American Rubber Manufacturing Co., February 25, 1935: "Reference
your letter of February 21, no. MG-C--1663, on the above subject. We wish to
advise that if we are approached by the Boston Belting & Rubber Corporation,
to fill their order, we will decline to do so." (P. 1012.)
Pioneer Rubber Mills, February 28, 1935: "If the Boston Belting & Rubber
Corporation offer us orders for the specification material on which they have
submitted bids below filed prices, we shall decline to fill them." (P. 1009.)
On March 2, 1935, A. L. Flint, general purchasing officer of the Panama Canal,
addressed the secretary of the Mechanical Divisional Code Authority in part as
follows:
"You are 'informed that in view of your telegram and the showing of bids
received under these two classes, the bid of the Boston Belting & Rubber
Co. has been rejected, and awards for tbese commodities have been made as
follows: * * *""
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Commonwealth of Pennsylvania
Section VIII of Buff file, pages 916 to 951, shows by a series of letters copied
from the files of the Mechanical Divisional Code Authority that on June 30,
1934, the Hamilton Rubber Manufacturing Co. complained to the code authority
that R. A. Humphreys' Sons Co., F'hiladelphia, had recently bid below the filed
price on 2,4-inch underwriters' fire hose, tenders for which were invited by the
,tate of Pennsylvania. The correspondence referred to completely establishes
that the activities of the code authority are set in motion to the end that the
Humphreys' company could not purchase this material from any of the rubber
manufacturers. On August 15, 1934, the secretary of the association wrote:
"With further reference to your letter of July 30, relative to the above, we have
investigated those companies whose products we could recognize, and the answers
are as follows:
"Continental has arranged to withdraw their price of 0.522 per foot and to substitute a figure of 0.555 per foot.
"Goodall stated the inquiry did not specify the size of hose so they quoted on
three different sizes.
"Hewitt Rubber Corporation did the same thing.
"This is not a very satisfactory solution but is the best we could do not being
able to find out whose hose the other bidders were quoting on" (p. 932).
On October 23, 1934, the same cycle was initiated by a letter from the Quaker
City Rubber Co., addressed to the code authority, now quoted in part: "We have
an abstract of the bids submitted to tho State department at YIarrisburg, Pa., and
the price quoted by the Stockwell Rubber Co., who handles the Boston Woven
Hose & Rubber Co.'s line, is 62 cents per foot, coupled, totaling $310.
"Will you kindly have this matter taken up at once so that the price may be
corrected or the bid withdrawn."
On October 31, 1934, the secretary of the code authority wrote: "We have a
letter today from Boston Woven Hose & Rubber Co. with which they sent us a
copy of Stockwell's letter returning the notification of the aNard of the order to
them and refusing to accept it" (p.921).
Huntington Borough, Pa.
The file contains (p. 850) copy of a pencil memorandum, dated April 11: "24inch fire hose, C. H. Miller, Hardware Co., Huntington, Pa., pin lug, W. G.
treated, 76 cents."
On April 20, 1934, the secretary of the code authority wrote the Quaker City
Rubber Co. (p. 849):
"Will you please immediately investigate a report we have received that the
C. H. Miller Hardware Co. recently quoted Huntington Borough, Pa., on 234ineh D. J. fire hose, wax- and gum-treated, equipped with pin log couplings, a
price of 76 cents per foot coupled.
"If this report is correct, the price of 76 cents per foot is in violation of your
filed prices on underwriters fire hose both prior to April 10 and since April 10,
on which date you refiled your prices.
"Please favor us with all facts in the case and oblige." (P. 849.)
On July 20, 1934, the Quaker City Rubber Co. explained the situation:
"In looking up our records on this deal we find that we did not quote the
C. H. Miller Hardware Co. on this hose. However, we did secure an order direct
from the Borough of Huntington, Pa., for 1,000 feet of 23-inch wax- and gumtreated hose at $0.76 per foot net, coupled. This price is correct and is in
accordance with our filed price because the hose was sold at $0.70 per foot, uncoupled plus $0.05 per foot for the wax treatment, plus $0.01 per foot extra for
attaching customer s own couplings which they sent us. We did not furnish
new couplings.
"Hope this explains the matter to your entire satisfaction." (P. 845.)
Town of Dracut, Mess.
On February 25, 1935, the Manhattan rubber manufacturing 'division of
RaybestosoManhattan, Inc., wrote the secretary of the code authority:
1
'It has been reported to us that the Acme Rubber Manufacturing Co. through
their Boston (Mass.) office quoted the town of Dracut, Mass., on February 21,
1935, on 2,000 feet of 23-inch double-jacket treated fire hose coupled in 50-foot
lengths at $0.90 per foot.
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"Inasmuch as no hose to any municipality is to be sold at prices lower than the
prevailing schedule on underwriters hose, it is our belief that no price should be
quoted for 2%-inch double-jacket treated fire hose coupled below $0.92 per foot.
"We will appreciate your investigating this matter and advising us the outcome." (P. 876.)
On February 25, 1935, the Acme Rubber Manufacturing Co. wrote the code
authority as follows:
"Enclosed please find copy of letter of this date addressed to Mr. F. H. Albee,
manager of our Boston store, in regard to mistake made in quoting price on 2inch double-jacket C. R. L. underwriters fire hose wax and gum treated, on
recent bid at Dracut, Mass.
"We noticed the mistake in letter received in this morning's mail from Boston.
",We enclose copy of our wire of this morning addressed to Mr. Albee requesting
him to correct his quotation." (P. 873.)
On February 27, 1935, the Mechanical Divisional Code Authority advised the
complainant, Manhattan rubber manufacturing division:
"On February 25 you wrote us in connection with the above. We are advised
by the Acme Rubber Manufacturing Co. that their bid has been corrected."
(P. 872.)
In all, the record contains in sections VII to XIII all of the evidence in connec.
tion with price investigations and adjustments with the following interests:
War Department, Fort Peck, Mont.; North St. Paul, Minn.; Newelarus, Wis.;
Pueblo, Colo.; United States Engineers, Kansas City, Mo.; Navy Department,
New York; city of Nehawka, Nebr.; Gullette Gir Co., Amite, La.; Seaboard Air
Line Railroad; New York Central Railroad; New York City (department of
water supply), (p. 790); League of Wisconsin Municipalities (p. 796); United
States Forestry, Portland, Oreg. (p. 813); Camp Holabird, Baltimore, Md.
(p. 830); New York State (temporary emergency relief (p. 851); Village of
Struthers, Ohio (_p.856); Seattle, Wash. (p. 877); State of Ohio (p. 887); United
States Forestry Corporation, Ogden, Utah (p. 893); Niles, Mich.; Norfolk, Va.;
Laredo, Tex.; Leighton, Pa.; Lincoln, Nebr.' Okemah, Okla.; town of Paulsboro,
N. !}.; city of Philadelphia; Belmont, N. Y.; Evansville, ind.; United States
Engineers, Philadelphia, Pa.; Fort Madison, Iowa.
Other investigations made by the code authority were examined, but not copied.
They are, however, of the same general character as established by the foregoing
examples and references:
Ellenville, Ga.; Elgin, Tex.; Lexington, Ky.; Rome, Ga.; Racine, Wis.; Blanford, Mass.; Whitehall, Mont.; Prophetstown, Ill.; Sturgeon Bay, Wis.; Philadelphia Electric Co., Mars, Pa.; McPherson, Kans.; McNeil's Island, Wash.;
McCormack, S. C.; Mount Angel, Fla.; Medford, Mass.; Lynchburg Va;
Memphis, Tenn. (U. S. Engineers); Quartermasters Supply, Brooklyn,
. Y.;
Mobile, Ala. (War Department); Horton, Lewis County, Wash.; Goshen, Ind.;
Manhasset- Lakeville, Long Island, N. Y.; Cincinnati, Ohio; High Point, N. C.,
Hillsboro, Tex, Mangenville, Md.; Dallas, Tex .Saginaw, Mich.; Bethlehem, Pa.;
Watertown, Wis .San Antonio, Tex.; Cyrus, Minn.; Cudahy, Wis San Bernardino, Calif.; Clarkctown, Mass Syracuse, N. Y.; Stewartsville, N. .; Columbus,
Ohio; Donora, Pa.; Trenton, enn .Dayton, Ohio; Cambridge, Mass.; Detroit,
Mich.; Boston, Mass.; Albany, N. V. (Jee pink file).
2. UNIFORM (MAXIMUM)

TERMS OF SALE

Just as prices varied prior to the adoption of the code, and more particularly,
before the joint action of the mechanical rubber goods division of the association,
in the latter part of June 1933, so did terms of sale vary as between the several
fire hose manufacturers. Allowances for freight, 2 percent for cash in 60 days,
quantity discounts and &uarantees for as long as 3 years, were the practise of the
industry rather than the exceptions.
It can be accepted as a fact that the industry recognized that unless these
factors were eliminated or made exactly the same as between the several manufacturers, there could be no ultimate uniformity of price. This conclusion, of
course, comes from the fact that any variance in any of the recited considerations
constituted in last analysis a discount and a departure from the fixed price.
Code No. 156 provides in article V of the Code for the Mechanical Rubber
Goods Division:
"SEcTION 1. Uniform terms of sale shall be established by the divisional authority, subject to the approval of the Administrator, which may include freight
paid or allowed to customer. In no case shall the freight allowed by any member to any customer be more than the published freight rate by the route used
from the member's factory to the destination.
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"SEC. 2. No member of the division shall offer or give any discounts, other
than those specified in such member's price schedules or price lists on file with
the association. After January 1, 1934, no member of the division shall offer
or give any rebates or bonuses to any classification of buyers.
"Stc. 3. (This section has to do with the standard warranted, heretofore referred to in this report.)
"Ste. 4. No guaranty against decline of price on contracts or orders shall be
made to anyone-accepting, however, such items of seasonal character as may
be specified by the divisional authority, subject to the approval of the Administrator. Any such guaranty shall apply only to the unshipped portion of any
contract or order.
"Sec. 5. No member of the division shall enter the time contracts.
"SEc. 6. No member of the division shall indulge in the practice of free goods.
"Stc. 7. No member of the division shall extend exclusive missionary sales
help to any one distributor in excess of 90 days in any 1 year.
"Stc. 8. No member of the industry shall postdate or predate an invoice."
The matter seems to have first come before the Mechanical Divisional Code
Authority in a meeting held on March 30, 1934, in the minutes of which appear
(p. 217) the following:
"Pursuant to chapter VII, article V, section 1 of Code 156, maximum terms
of sale established by the Mechanical Rubber Goods Divisional Code, are as
follows:"
There then follows on the page referred to, and on pages 220 and 221, rulings

and/or interpretations with respect to consigned goods, the offering of different
prices to members of the same class of trade, published freight rates and prices In
good faith to meet competition.
In the following meeting of the Mechanical Divisional Code Authority, held on
April 11, 1934, the subject matter of maximum selling terms was continued (see
pp. 223-225). The subjects considered were guaranties, adjustments, consignments, and replacements. At this time the industry had already approved the
2 percent for cash and 10 days, as the maximum discount allowable against any
quotation for fire hose or other product coming within the jurisdiction of the
Mechanical Goods Division.
While the code itself provided the uniform (maximum) terms of sale must be
approved by the Administrator, we have been unable to find any definite evidence

that the Administrator ever approved of the terms of sale, as approved from time
to time by the Mechanical Divisional Code Authority. Some light is thrown on

the subject by a circular letter sent out by the code authority on March 1, 1935
(p. 197), with reference to New York City requirements for fire hose, then on
invitation for bids.
"The uniform (maximum) terms of sale approved by the Administrator, in

accordance with Code 156, chapter VII, article V section 1, provides for cash
discount terms of 2 percent, 10th proximo, net 66 days, on practically all mechanical rubber goods, commonly purchased by municipalities.
"The city of New York has a long-standing policy which evidently is difficult to
change, whereby it calls for terms of 2 percent, 30 days, from date of invoice on all
purchases, and should a bidder take an exception to the required terms or offered
terms, which are less liberal than those called for, the city considers the price
offered in connection therewith as net. This situation has caused considerable
confusion both to the city in the evaluation of bids and to our Industry in the
proper application of the uniform (maximum) terms of sale. These conditions
were brought to the attention of the M. D. C. A., and after a careful survey of all
the circumstances and realization of the difficulty and time involved in an endeavor
to have the city change its terms, the M. D. C. A., pending final clearance of the
question, decided to make an exception of privileges made by the city of New

York in respect to the application of the uniform terms of sale, to the extent that
members of the Industry, so desiring, may accede to the terms as now called for
by the city as a maximum.
"This means that regardless of the conditions referred to in the foregoing quotation, members of the Industry, effective immediately, are required to observe the
uniform maximum terms of sale, as approved by the administration In all dealings
in the city of New York."
This letter was written after one sent out by the code authority on February 18,
1935 (p. 198), In which the code authority presumed to permit bidders on New
York City specifications to depart from the uniform maximum terms of sale, as
theretofore established by the authority. The reason for the rescinding of the
permission was, as I am Informed, a letter from the code administrator in Washington, stating that the cede authority's action of February 18, 1935, was outside of
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any authority which it possessed, and that its action was contrary to the code
because it was done without the approval of the administrator.
We find as a fact that the code authority, operating under color of the provisions
of the code, has eliminated and/or made uniform each and every condition of sale,
as the same are made or are to be made by the members of the group, and that it
has enforced each and every provision by an exercise of the authority possessed
and/or assumed by it.
3. CUSTOMER CLASSIPICATION

Chapter VII of Code No. 150, article III, provides:
"A.

MARKETING STANDARDS

"SEcTIoN 1. To assist in providing uniform trade practices and preventing
discrimination and unfair competition, group customer classifications, definitions,
based upon differences, in costs and services rendered, may be adopted by the
Division, subject to the approval of the Administrator, for the following classifications under the title of 'Definitions of buyers of mechanical rubber goods', and
such definitions shall be filed from time to time with the association.
"Classification of buyers of mechanical rubber goods: Jobbers and mim-supply
houses; distributors; dealers; mail order chain stores, department stores;
syndicate buyers; equipment manufacturers; industrials; government, Federal,
State, county, Municipal, consumers.
"If such definitions shall, by virtue of their application, pursuant to this chapter, work hardship on any member of the Division or customer, such member or
customer may apply to the divisional authority, which shall have power to re.
classify such customer as justice may require."
Prior to the submission and approval by the divisional authority of the defi.
article, the National Recvery Adminisnitions provided for in the above-quot
tration, on July 20, 1934, issued office memorandum no. 267, which states:
"The following clause reflects N. R. A. policy on this matter and should be substantially followed wherever provisions for classification of customers are included
in codes:
"'The code authority shall cause to be formulated and keep current a classification of all types of customers of the industry. Such classification shall be subject to the disapproval of the Administrator and shall contain (a) a complete list
of all the classes of customers of the industry, including a class to cover every
known type of customer; and (b) definitions or descriptions of the several classes
in terms of functions performed, or in other appropriate terms, such as purchases
of defined quantities.
"'After submission to the Administrator, if there is no disapproval or request
for suspension of action within 20 days, full information concerning the classification shall be made available to all members of the Industry. No one shall, by
intimidation, coercion, or other undue influence, cause or attempt to cause the
inclusion of any customer in, or the exclusion of any class of customers from, the
classification, or the use of uniform or stipulated prices, discount, )r differentials,
and each member of the industry may, at all times, classify his own customers in
accordance with his own judgment.'"
Administrative Order No. 156-38, dated October 2, 1934, approved the group
customer classification definitions submitted by the Mechanical Divisional Code
Authority. At a meeting of the code authority held October 29-November 2,
1934, the following procedure with respect to the reclassification of accounts was
adopted:
"1. The Mechanical Divisional Code Authority will receive for approval recommendations of any subdivision, group or subgroup of the mechanical division with respect to 'reclassification' of accounts, provided such recommendations
are the result of a majority vote in volume and number of all code members of
the subdivision, group or subgroup involved.
"2. The Mechanical Divisional Code Authority will review requests, complaints, and other communications received from individual members of the
mechanical division pertaining to the 'reclassification' of accounts. In the absence of definite recommendations from a subdivision, group, or subgroup, the
Mechanical Divisional Code Authority will require the source or sources of supply
of the account involved to submit complete facts and figures in accordance with
the requirements of the definition and in support of the member's classification
of the account thereunder.
"3. The decision of the Mechanical Divisional Code Authority will be based
on the merits of each case and pursuant to Code No. 156, chapter VII, article III,
section 1, 'as justice may require'." (P. 289, buff file.)
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The facts developed in the course of this investigation establish that long prior
to the approval of group customer classification definitions by the Administrator,
the Mechanical Divisional Code Authority was active in classifying and reclassi.
fying customers. It also appeals that such activities were not initiated by any
member of the division or customer claiming that the application of said definitions
were a hardship, but, on the contrary, generally followed complaints of members
of the industry that a competitor was selling a specified account on terms more
favorable than those to which the complaining members felt said customer was
entitled.
The minutes of the meeting of the Mechanical Divisional Code Authority,
dated April 11, 1934, report:
"At a meeting of the Mechanical Divisional Code Authority held on March 30,
the authority approved a procedure recommended by the flat belt, molded hose,
and miscellaneous hose groups, whereby members of those groups will refrain
from quoting distributors or a distributor's basis of price without having first
secured the authority's approval of the classification of the given account as a
distributor, pursuant to the definition covering that class of trade." (P. 225,
buff file.)
On July 19, 1934 the Mechanical Divisional Code Authority considered advice
received that the League of Wisconsin Municipalities had completed arrangements with the American Rubber Manufacturing Co., Oakland, Calif., for the
sale of Underwriters' fire hose to member municipalities. They thereupon, by
formal motion duly adopted, "instructed the Secretary to communicate with the
American Rubber Manufacturing Co., stating that Code No. 156, chapter VII,
makes no provision for classification of the league and requesting advice, first,
as to the basis of price being quoted the league, and, second, whether member
municipalities of the legaue or through the league received concessions beyond
the prices filed by the American Rubber Manufacturing Co. on Underwriters'
fire hose to 'consumer' and/or 'government (municipal)' classes of trade."
(P.248, buff file.)
In response to the secretary's communication, the Mechanical Divisional Code
Authority was advised that the American Rubber Manufacturing Co. appointed
the League of Wisconsin Municipalities as Its agent in the sale of fire hose in
that State, and that municipalities pay the "consumer" and/or "government
(municipal)" class of trade filed prices. This explanation was accepted but the
secretary was further instructed to direct the attention of the American Rubber
Manufacturing Co. that such a policy is contrary to the general viewpoint of
members of the miscellaneous hose subdivision with respect to selling policies on
municipal fire hose." (P. 266, buff file.)
From time to time, both prior and subsequent to the approval of the groupcustomer classification definitions by the Administrator, the Mechanical Divisional Code Authority, as appears from the minutes of its meetings, classified
and reclassified accounts. Such classificatios were based upon answers to questionnaires sent out to members of the Industry familiar with the account's method
of doing business. The code authority having made its determination, the
members of the industry were notified of its decision. Such notification followed
the form of a letter appearing at page 797 of the buff file, reading as follows:
"Please accept tis letter as official notification from the Mechanical Divisional Code Authority with respect to the proper classification of the accounts
named in exhibit A, attached, under the group-customer classification definitions,
aproved by the Administrator pursuant to Code No. 156, chapter VII, article
ifI, section 1.
"This classification of accounts is effective January 1, 1935. Any arrangements which embrace prices and terms more liberal than filed prices and terms
on flat belt, molded and braided hose, miscellaneous hose, and railroad gools,
to the accounts named, according to their classification must be changed to
conform to currently filed prices and terms to the respective classifications a of
January 1, 1935.
"Improper classification of accounts Is a violation of the code.
"This letter is being addressed to you by 'registered mail' with return receipt
so we are not asking for an acknowledgment."
requested,
As appears
from said letter and the statement of Mr. Abert, the Mechanical
Divisional Code Authority is of the opinion that its classification of accounts
Is binding upon all members of the industry. It further appears from the Interviews with fire hose manufacturers that upon receipt of such notices they immediately reclassified the accounts mentioned therein in accordance with the code
authority's decision (p. 1226).
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In view of the complete uniformity in prices and terms as discussed above,
the activities of the code authority in compelling the manufacturers of fire hose
to observe its classification of accounts insured the elimination of any competition
in price in the sale of this product, to or by customers of the several manufacturers.
It is, of course, a fact that the customers who were e'assified were not "members
of the industry" within the code definition and were allocated to a classification
without any hearing or chance to be heard. It Is apparent that the classification
definitions, even as approved, enabled manufacturers arbitrarily to grant discounts or withhold them. This is illustrated by "net" prices to chain stores,
department stores, syndicate buyers, municipalities and other customers who
while buying in large volume, nevertheless, paid 20 percent more than a small
dealer or jobber. It is apparent that customer classification resulted, among
other things, in the elimination of all quantity discounts.
V. EXTRA CODE ACTIVITIES UNDERTAKEN BY RUBBER MANUFACTURERS AssoCIATION, INC., AND/OR MECHANICAL DIVISIONAL CODE AUTHORITY

1. SPECIAL CITY CONTRACTS
(a) New York City
The original reourds of the department of purchase of the city of New York
disclosed that on bids opened October 11, 1932, it received quotations on New
York City specification fire hose ranging from $0,231 to $0.344 per foot. Of the
10 bids received, only' 2 were in the same amount; i. e., the bids of Goodyear
Tire & Rubber Co. and American LaFrane & Foamite Industries, Inc. (P. 1088,
buff file.) Since American LaFrance & Foamite Industries, Inc., is the distributing agency of Goodyear Tire & Rubber Co., it may be stated as a fact that on
the occasion of this award, no two of the prices quoted by the various manufacturers of fire hose were identical.
This condition continued until July 14, 1933. On said date, bids were opened
and 7 of the 8 bidders quoted a price of 71 cents per foot, the eighth bidder
quotiv, 75 cents per foot. (P. 1102, buff file.) On this occasion, all bids were
rejectA~d, the purchasing clerk reporting: "Last price on 200-foot quantity June
9, 1933, $0.47 per foot.
(P. 1100, buff file.)
On September 1 1933, bids were again received for fire hose and the same
companies who ha bid on the previous occasion all quoted a price of $0.80 per
foot with the exception of Manhattan Rubber Co., which quoted 81 cents per foot
(p. 1113, buff file). Again bids were rejected and the contract readvertised, and
on March 2, 1934, 10 bidders quoted 76 cents per foot, while the Republic Rubber
Co. quoted 80 cents per foot (p. 1126, buff file). New York City attempted four
more times to obtain competitive bids on fire hose, but on each of these occasions
received uniform quotations of 78 cents per foot from all bidders (p. 1081, buff
file). They were finally compelled, on September 12, 1934, to award the contract
to the B. F. Goodrich Rubber Co. at the 78-cent price (p. 1167, buff file).
On February 11, 1935, the city of New York again opened bids on New York
specification fire hose. This time they received 13 bids, all quoting 82 cents per
foot (p. 1184, buff file).
The explanation of the sudden rise in the price of fire hose in July 1933 and the
rigid uniformity in the bids received by the city of New York thereafter is to be
found in the files of the Rubber Manufacturers Association and the Mechanical
Divisional Code Authority.
The Mechanical Rubber Goods Division of the Rubber Manufacturers Association made an abortive attempt to adopt a code of business principles in 1933.
This project was renewed while the National Industrial Recovery Act was still
peudin in Congress. On Iay 31, 1933, a meeting of accountants representing
the various manufacturers was held, Mr. C. D. Garretson stating:
"The purpose of the meeting is to develop certain facts of the industry, agree on
certain fundamentals, get the capacity of the industry, and posts, 8o that the sales
executives of your companies may finally agree on uniform seizing price" (p. 1325,
buff file.)
The accountants were directed to submit to Mr. Garretson their company's cost
figures on several items, including fire hose, not later than June 6, 1933 (p. 1330.
buff Me).
It appears that at a meeting of the mechanical rubber goods division of the
Rubber Manufacturers Association, at which all manufacturers of fire hose were
represented, held June 21-23, 1933, a code of business principles was submitted
and it was reported:
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"Despite the fact the foregoing 'Declaration of business principles' must be
approved by the Industrial Recovery Administration before it becomes binding
on all units of the industry, it was the concensus of opinion that all mechanical
rubber goods manufacturers represented at this meeting should consider the code
to be immediately operative and conduct their future operations in accordance
with its provisions" (p. 1291, buff file).
Said code of business principles, among other things, provided:
"No. 4 (a) On goods made to customers' specifications, whether they be railroad, industrial, or government specifications, and on those highly competitive
items which are generally recognized by the trade, we will match costs and will
adopt a minimum selling price on these items based on the total cost of the most
efficient manufacturers, the price -o arrived at to, be considered the minimum
price for all similar goods.
*

*

*

*

*

*

*

"No. 6. To eliminate unfair competition, we hold that it is necessary for us to
adopt and rigidly enforce sales prices of our products for our branch stores, as
well as enforce minimum resale prices by our jobbers and/or retailers, which shall
(Pp. 1293,
not be lower than the mimimum prices out of factory branches."
1394, buff file).
June 29, 1933, Mr. Lambert, of Acme Rubber Manufacturing Co., wired
R. H. Goebel, secretary Rubber Manufacturers Association:
"Important that all members mechanical group attending Trenton meeting
last week be immediately notified new price schedule becomes effective July 1st
as board of directors have tentatively approved our code" (p. 1323, buff file).
It is to be noted that this meeting took place between June 9, 1933, when the
city of Newv York received competitive bids on fire hose, the lowest of which
was 47 cents per foot, and July 14, 1933, when no bid was received lower than
71 cents per foot and 7 of the 8 bids received were identical. The inference is
inescapable that the action at this meeting was responsible for the bids of July
14, 1933. It is to be further noted that all this occurred 6 months prior to the
date of the approval of the code for this industry.
Since the effective date of the code, as appears above, prices quoted on fire
hose to the city of New York have continued to be uniform not only as to price
but as to terms. The Mechanical Divisional Code Authority was diligent in
enforcing code provisions with respect to maximum terms. On bids opened
May 16, 1934, Bi-Lateral Fire Hose Co. and Fabric Fire Hose Co. omitted to
take exception to the New York City terms and substitute the standard terms
imposed by the code (pp. 1146, 1147, buff file). The Mechanical Divisional Code
Authority promptly notified said companies and the city of New York of this
fact and both of these companies immediately corrected their bids, and fell in
line with other bidders (pp. 629--632, buff file).
Following this incident, and on June 26, 1934, the Mechanical Divisional Code
Authority directed all members of the industry to file prices on or before July 1,
1934, on 2k-inch double-jacket cotton rubber-lined fire hose and couplings, made
in accordance with the specifications of the city of New York (p. 627, buff file).
In response to this request and a telegram dispatched on-July 2, 1934 (see p. 610,
buff file) ,"quotations of 78 cents per foot, coupled, were received from 13 manufacturers, 1 manufacturer filed a price of 82 cents per foot, and 4 manufacturers advised that they did not intend to bid. The industry was notified of this fact by
letter dated July 5, 1934, which also reminded them of the maximum selling terms
and the code requirements with respect to guarantee (see p. 594, buff file).
On July 10, 1934, Mr. Kunze, secretary of the Mechanical Divisional Code
Authority, telegraphed all manufacturers who had filed prices on New York City
specification hose as follows:
"Refer circular six four three July fifth covering filed prices New York City
specification fire hose and couplings, also refer Viles circular CG three seven July
third. In view fact brief being prepared requesting exemption from President's
Executive order permitting bidders quote as much as fifteen percent below
their filed prices to Federal, State and municipal Governments and recommendation of code authority that penAing decision thereon manufacturers adhere to
currently filed prices assumed you intend adhere your filed price New York City
fire hose and couplings in connection with July fourteen opening. Wire answer.
"A. D. Xurza."
(P. 593, buff file.)
All manufacturers to whom said telegram was addressed advised Mr. Kunze
that they would adhere to the filed price on this bid and would not take advantage
of the President's Executive Order 6767 (pp. 578 to 592, buff file). It is to be
119782-35--PT 3-
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noted that the reply of Thomas Robins, Jr., of Hewitt Rubber Corporation, was
as follows:
"Re tel. our New York fire-hose bid will be seventy-eight cefits unless others fail
reply your telegram or state intention quote below their filed price" (p. 578, buff
file).
The result of this action was that the 14 bids recvkv
the city of New York
on July 14, 1934 were identical. Mr. Forbes, Commi6sroot
f Purchase (if
the City of New tork, thereupon wrote Mr. Kunze as follows:
"We are rejecting all bids and readvertising for bids on our proposed purchase
of fire hose. Fortunately, our present supply does not make it imperative that
we enter into a contract at once. Meanwhile, we arc giving your inembera
another chance to come down to earth in price.
"Ihad assumed that all the members of your code authority had read and under.
stood the President's recent Executive order, which permitted a 15-percent
reduction in code prices without violation of the code."
(P. 577, Buff file.)
Following further correspondence between Mr. Forbes and Mr. Kunze, a
conference between representatives of the city of New r rk and of the code
authority was arranged. The following is a copy of Mr. Kunze's memorandum
of said conference held on July 25, 1934:
"Mr. Young and I conferred today with Messrs. Tracy and Murray, representing, respectively, the fire department, and purchasing department of the city of
New York.
"They were particularly anxious to learn what the city could expect in the way
of lower prices in connection with the bids to be opened on July 30, in the face of
Presidential Executive Order 6767, dated June 29, 1934, whereby manufacturers
may quote as much as 15 percent below their filed prices in bids to Federal,
State, county, municipal and other governmental agencies.
"We advised Messrs. Tracy and Murray that, first of all, the industry had submitted a brief to Washington, asking for an exemption from the provisions of the
Executive order in question, We also pointed out that the present filed price of
78 cents per foot on New York City specification fire hose and couplings is below
that of 82 cents filed on underwriters hose, and directed attention to the fact that
the city's specification hose is much more costly than underwriters'. We admitted that manufacturers individually and voluntarily could quote the city as much
as 15 percent below the filed price of 78 cents if they see fit to do so, but we advised Messrs. Tracy and Murray that we doubted whether a manufacturer would
do so in view of the brief which we presented to Washington" (p. 574, Buff file).
Commissioner Forbes stated that he had had several conversations with Mr.
Clay Baird, president of Bi-Lateral Fire Hose Co., with respect to this situation, in
the course of which Mr. Baird stated that the price on fire hose was fixed by agreement between the various rubber companies (p. 1079, buff file). Mr. Baird
promised to use his influence to remedy this situation, but, apparently, was unable
to do so.
On August 23, 1934, he wrote Mr. Forbes:
"I note that you are peeved at the action of the rubber companies manufacturing specification hose. I don't blame you for this, but from our talk over the
phone I thought you were a little peeved at the writer because I had not accomplished what I endeavored to do-get you a better price on your second advertisement for hose and be of some help to you. At that time I Insisted that my
connections with the code people-that they give you a better price by reason of
the difference between the code prices and the last price your city paid. I was
politely informed that the second bid would be advanced ',o
84 cents, same as the
code price on Underwriters hose, with the explanation t at the New York hose
cost more than the Underwriters hose, which other cities are buying and paying
84 cents for right along; however, I informed them that I did not believe they
were treating you fairly, and to my surprise they decided to put the bid in the
same as before, 78 cents" (p. 10841 buff file).
Not only did the Mechanical Divisional Code Authority take effective action
to hold manufacturers in line, as appears above, but they also made every effort
to see to it that jobbers bidding on New York City contracts quoted the filed
,prices. A recent instance is illustrative of the methods employed by the Meehanical Divisional Code Authority in maintaining the resale price of New York City
specification fire hose. On January 26, 1935, the Quaker City Rubber Co.
advised the Rubber Manufacturers Association that on bids opened by the city
of New York on January 15, 1935, the Ace Rubber Co. quoted a price of 40 cents
per foot, although the filed price was 44 cents per foot. (See p. 706, buff file.)
On January 31, 1935, the Mechanical Divisional Code Authority notified all
manufacturers of underwriters fire hose of this fact, stating: :
I
,
,
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"Do you supply this company with its requirements? If so, kindly have them
correct their bid apd advise us. Also, advise what action you willtake if the
order is offered to your company" (p. 705, buff file),
The companies responding to this bulletin and advising the code authority
that they would not accept this order if the Ace Rubber Co. attempted to place
it with them were marked "0. K." by the Mechanical Divisional Code Authority
on the list of fire-hose manufacturers appearing at page 687, buff file. The
individual replies appear at pages 688 to 704, buff file.
It is significant that the 40 cents price quoted by Ace Rubber Co. was well
within the 15 percent tolerance permitted by Executive Order No. 6767. It is
also worthy of note that Ace Rubber Co., as a jobber, was not subject to the
provisions of code no. 156 and, therefore, neither bound by the prices filed nor
required to file prices itself. Nevertheless, the Mechanical Divisional Code
Authority effectively established a boycott against it.
This situation resulted in a protest from Mayor LaGuardia to Geo. Hugh S.
Johnson as early as August 23, 1934. The mayor stated:
"You will recall my talk with you over the telephone concerning the situation
in the fire-hose industry. Under the law I can purchase only after open competitive bidding. The situation in the hose industry, even before N. R. A. would
indicate that there was not open competitive bidding. We are convinced that
we are not getting the benefit of the 15 percent latitude allowed in bidding for
municipal or Government work" (p. 61, buff file).
On August 23, 1934, General Johnson replied:
"As you know, Executive Order 6767, of June 29, 1934, a copy of which is
enclosed, provides for a tolerance of 15 percent below filed prices on bids made to
governmental agencies but does not make mandatory sueh reduction from filed
price lists.
"Therefore, while there may be a tendency toward uniformity of bids on
governmental agency business, Ido not, in the light of the code and the executive
order, see that the situation will alter until competitive conditions in the industry
so dictate" (p. 59, 60, buff file).
On February 15, 1935, Mayor LaGuardia renewed his protest, this time directed
to Hon. Donald Richberg (p. 56, buff file). Mr. Richberg promised an immediate
investigation (p.58, buff file). At the date of this report, it appears that the
only investigation being made is that of the Federal Trade Commission.
(b) City of Mfilwaukee.-On January 15, 1935, the city of Milwaukee, central
board of purchases, advertised for bids on approximately 13,000 feet of fire hose.
The bids were opened on January 31, 1935, and were as'
follows:
Bids received on fire ho~e, by the central board of purchases, Milwaukee, Wis.,
Jan. 81, 1936
[a. P. No. 41
(A)

(B)

(C)

(D)

500reftly. 10,00 feet 2,505feetIDO
feet 4inch fire more orles,more or eI inch A
hose
2*inch
3-inch Ihse
fie hose

Kuehn Co.,LtFranc
N. L .....................................
$0.
tWs P
American
Co ...............................
.55
American
R ibber
Manufacturing
Co ..................
.5
Badger Beli,&
Supply 0..
.
.
.
..
.5
BiLateral Fs Hose o...............................
.. 55

0.
.84
.84
.84

fire hose I

$1,
1.2488
35
1.35
)

.84
.84

1.3a5

Cunningham Ortmayer Ca ............................
. .55

Co.)................................................
55
Fbrio FireHos Co ...................................55

.84
.

I,.5

Eureka
FireHase Co. (division ofUnited States Rubber

Factory
Equipment Ca ...............................
.s&
FordRubber C ......................................
.. 55
General
Rubber Co ...................................
.. 55
GoodallRubber Co ....................................
.

.84
.84
.84 )
84

Rom Manfarong...........................
Co
.. 5W
.84
MiddeC ............................................
. .5
Mlwaukeo Rubbe Co.................................
.5
.8
Raffia KorM ann C ..................................
.55
.84
Shadbolt & Boyd Co ...................................
.55
S4
WalsoCn
& Co ...........................................
Price p id lest contract, 1931.......................... . s

I No bid.

low

i.35
1.35

1.3
1.35
35
1 35
1.35
1.35
L5
1.38
).
1.5
.8W2

$1.
5W
L6
1.68
(?
60
(1)

1.68
1.68

1.68
1.70
')
1.6
.6
(L.
68
160
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It will be noted that the only deviation from a price of 84 cents per foot on
2y-inch underwriters' specification coupled hose, was the bid of a Milwaukee
jobber, N. L. Kuehn, 1022 North Fourth Street, Milwaukee, Wis. The Kuehn
Co. was, however, unable to purchase hose from any of the manufacturers to make
delivery on this tender. The explanation appears in the record of the mechanical
divisional code authority (pp. 743 to 789; see also p. 172).
On January 23, 1935, the mechanical divisional code authority sent out over its
signature the following letter (p. 770):
"On January 31, at 3 p. m., bids will be opened by the above for the following:
"Quanlity and sizeo.-One hundred feet of 4-inch D. J. fire hose, rocker lug
couplings, 4-inch thread; 2,500 feet 3%-inch D. J. fire hose, rocker lug couplings,
3%-inch thread; 10,000 feet 2%-ineh D. J. fire hose, rocker lug couplings; 500
feet 1!,i-inch
D. J. fire hose, rocker lug couplings.
"We wish to call your attention to several items in the request for bids.
"Payment.-Exception should be taken to the terms outlined in the city's
request. Only standard terms according to the code should be quoted.
"Guarantee.-Exceptionshould be taken to the 3-year guarantee and only the
standard guarantee, as covered by the code, should be quoted.
"Notice to bidderson fire hose.-Under this caption they call attention to Executive Order 6767. Kindly bear in mind that the industry has taken exception to
this Executive order, and, as you know, filed a brief with Washington to be
exempted therefrom. Pending such action, they have deemed it advisable to
disregard this order and only quote filed prices.
"In making your bids on this proposal kindly be governed by the foregoing."
This notice to the members seems to have been inspired or suggested by a
letter dated the same day and sent to Mr. Hamilton Abert of the mechanical
divisional code authority by W. Gussenhoven, assistant to the vice president of
United States Rubber Products, Inc. (see p. 777). The divisional code authority
obtained immediate response from several of the larger manufacturers:
Manhattan Manufacturing Division, January 26, 1935: "We acknowledge
your letter MG-C-1577 of January 23, 1 935.
"We are offering quotation on this inquiry on the l -inch and the 2W-inch size
only, and our quotation will be based strictly in accordance with information
given in your letter to us, taking the various exceptions noted."
Acme Rubber Manufacturing Co., January 24, 1935: "In answer to your letter
of the 23d instant, MG-C--1577, wish to advise that if this company bids on fire
hose for the city of Milwaukee, Wis., it will comply with the conditions as set
forth in your letter."
Apparently fearful that American Rubber Manufacturing Co. in Oakland,
Calif., and Pioneer Rubber Mills, San Francisco, Calif., would not receive the
letter of J~nuary 23 in time, the secretary wired both companies:
"Milwaukee, Wis., opening bids January 31, fire hose. We are notifying industry by letter to take exception to payment clause, guarantee clause, and not
acquiesce to Executive Order 6767 mentioned in the proposal quoting filed
prices."
On February 1, 1935, the secretary of the Mechanical Divisional Code Authority sent out a form letter "To Manufacturers of Underwriters' Fire Hose",
the subject of which was "Official filing of prices, fire hose, Milwaukee, Wis.:
"We have received a report that all bidders quoted according to filed prices
with the exception of N. L. Kuehn, Milwaukee, who quoted as follows:
Bid
1,00 feet of 4-inch F. J. fire hose, rocker lug couplings, 4-inch thread..............
. 5355
2,500 feet of $34-tnch 1). J.fire hose, rocker lug couplings, 3)4-lnch thread ............
.12488
i
10,00feet of 2h-inch D. J.fire hose, rocker lug couplings ............................
.777
00 feet of I -inch D. J. fire hose, rocker lug couplings ...........................
5W3

o

Fil d
,6
1.33
.84
M5

"The Hamilton Rubber Manufacturing Co. quoted them on this material and
specifically stated that they must bid according to filed prices. In contacting
them concerning their bid, they stated that they were sure they could purchase
the material from some company and would not change their bid.
"Kindly advise your attitude, if offered this order."
The result of this letter was response from all manufacturers of fire hose.
Goodyear Tire & Rubber Co., Inc., February 19, 1935: "Referring to your
letters of January 23 and February 1, MG-C-1577 and 1609, respectively, we
did not reply to these letters because of the fact that we have repeatedly ex-
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plained our position with reference to bids to municipalities on fire hose, to the
effect that we had a sales agency in the American LaFrance & Foamite Industries,
and our agreement with that company does not allow of our quoting directly or
through jobbers on municipal business. Consequently, if the order for Milwaukee
was offered us by Kuehn or any other jobber, we should be unable to accept it,
even though we wanted it, and certainly our agency is not going to accept it.'
Continental Rubber Works, February 16, 1935: "We are in receipt of your
wire dated February 13, asking that we advise our attitude in connection with
Milwaukee fire hose as mentioned in circular MG-C-1609.
"We are sorry that we have failed to reply to the circular under consideration
and take this opportunity to advise you that we will, of course, not accept any
order for fire hose, if any offer should be made to place it with us by the N. L.
Kuehn Co., Milwaukee."
Hewitt Rubber Co., February 13, 1935: "Milwaukee fire hose will protect our
filed prices and will refuse to accept order unless at proper schedule.'
Republic Rubber Co., February 12, 1935: "Referring to MG-C-1609 of
February I, we would be entirely agreeable to refusing to accept order from N. L.
Kuehn, in case this action were agreed upon by all other manufacturers."
American Rubber Manufacturing Co., February 9, 1935: "With reference to
the recent bids on the above subject, we wish to state that we do not furnish the
company in question on any of its requirements, and that we will decline to accept
an order from them if we are approached."
Pioneer Rubber Mills, February 4 1935: "This answers your letter of February
I, MG-C-1609, reporting that N. t. Kuehn submitted the only bid below filed
prices. Should they offer to purchase this hose from us, we shall decline to supply
it unless their bid has been corrected to the proper basis."
United States Rubber Products, Inc., February 6, 1935: "In reviewing our
letter of February 5, acknowledging yours as above, please disregard our first
letter as we will not quote the N. L. Kuehn Co. if approached to fill the order."
Hamilton Rubber Co., February 6, 1935: "Referring to your letter of the 1st
and on the above subject, we can only confirm our telephone conversation with
Mr. Abert in this connection, which was outlined in your letter, to the effect that
we quoted N. L. Kuehn on this hose specifically stating the filed prices to quote,
with the understanding that if they deviate from these prices we would not accept
this business.
"We feel the industry should watch this company very closely."
Cincinnati Manufacturing Co., February 6, 1935: "In reply to your letter of
the 1st.
"Should the order for cotton rubber-lined fire hose for the city of Milwaukee
by the N. L. Kuehn Co., Milwaukee, quoting prices below schedule, be tendered
to us, we would decline to fill it unless the bid is. withdrawn and the business
placed at prices in accordance with those which have been filed.
"No overture has been made to us to accept this order."
Whitehead Bros. Rubber Co., February 6 1935: "If we are given the opportunity of quoting on the fire hose through N L. Kuehn, Milwaukee,
rere-.,
ferred to in your letter of February 1, MG-C-1609, we will not quote below our
filed price."
Boston Woven Hose & Rubber Co., February 6, 1935: "Replying to your
circular MG-C--1609, in view of the fact that N. L. Kuehn cut the price on the
recent fire hose inquiry from the city of Milwaukee we should feel that it would
be up to us to refuse the order, if offered to us, on the assumption that concerted
action of similar nature will be taken."
B. F. Goodrich Co., February 5, 1935: "Supplementing wire 1st, city of
Milwaukee have information to effect Goodyear refusing to accept order from
N. L. Kuehn, Indicating however Hamilton accepted order and will furnish
hose."
B. F. Goodrich Co. February 4, 1935: " We will not serve this distributor under
the circumstances. In any event, we have our distributor in Milwaukee who
looks after our interest."
Thermoid Rubber Co., February 4, 1935: "In reply to your letter of February
circular MG-C-1609, subject official filing of prices, fire hose, Milwaukee,
is.,
would advise that we did not quote and are not the source of supply of
N. L. Kuehn, of Milwaukee.
"We will not accept this order from them. if it is offered to us."
Quaker City Rubber Co., February 5, 1935: "In reply to your letter of February
1, references shown above, we have not as yet received an inquiry from N. L.
Kuehn of Milwaukee, but if we do, you may rest assured we will quote them
schedule prices only, and should they send us their order for fire hose, we will
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not ,,cept it unless they agree to withdraw their bid and put in a new one at
regular schedule prices.'
Acme Rubber Manufacturing Co., February 2, 1935: "In answer to your
letter of the 1st instant under the above caption, we wish to advise we will not
accept any order for fire hose as referred to in your letter unless accompanied by
a signed declaration that the hose will be sold at scheduled prices, and this
must be verified by the city purchasing agent."
Manhattan Rubber Manufacturing Division, February 2, 1935: "I)Due to
existing arrangements, we are not in a position to accept an order from N. L.
Kuehn, Milwaukee, Wis., for fire hose even though it might be offered to us."
On March 15, 1935, the board of purchases for the city of Milwaukee wired to
the President of the United States (which message was related to the Coinmisjiol)
that the N. L. Kuehn Co. was unable to purchase the fire hose upon which it had
bid from any manufacturer, and further, that it (the board) was in possesion of
information that all manufacturers of fire hose were requiring their whulvale
outlets to sign affidavits that all hose being delivered to them is not intended for,
and would not be diverted to, the N. L. 1 uehn Co. Investigation of thi allegation has confirmed it to the extent that the president of the Rubber Manuacturers' Association states that manufacturers were requiring assurance from their
jobbers that their hose purchases were riot intended for lKuehn.
The conclusion, of course, is that the respondent manufacturer have quoted
a fixed price to the city of MIilwaukee on its fire-hose requirements and have
carried through a secondary boycott which, to date, has proved effective and
made the primary conspiracy (price fixing) 100-percent effective.
2. EXECUTIVE ORDER No. 0707

On June 29, 1934, President Roosevelt issued Executive Order No. 6767, vhich.
provides:
"1. Any person submitting a bid to any agency or instrumentality of the
United States, or any State, municipal, or other public authority, to furnish
goods or services at prices which, in accordance with the requirements of one or
more approved codes of fair competition, must have been filed, prior to their
flotation, with the code authority, or other designated agency, shall be held to
have complied adequately with the requirements of such code of fair competition:
(a) If said bidder shall quote a price or prices not more than 15 percent below
his price or prices filed in accordance with the requirements of such code or codes;
and (b) if after the bids are opened each bidder quoting a price or prices below
his filed price or prices, shall immediately file a copy of his bid with the code
authority or other appropriate agency with which lie is required to file prices"
(p. 7, buff file).
In the minutes of the Mechanical Divisional Code Authority dated July 19,
1934, the following is reported:
"Under date of July 3, 1934, the chairman of the code authority of Code No.
156 issued Bulletin GC-37 to all members of the industry subject to Code No.
156, regarding the President's Executive Order No. 6767, which appeared in the
press on June 30, 1934, modifying Executive Order No. 6646 with respect to bids
to Federal, State, county, and municipal Governments on products embraced
by codes of fair competition.
"The modifying order in question, which is not mandatory but permissive,
allows bidders to quote prices as much as I5 percent lower than their filed prices
and in such an event, required bidders, in each instance, to then file copies of
their bids with the code authority.
"The code authority of Code No. 156, at a meeting held on July 2, 1934,
appointed a special committee to prepare and submit a brief to the Administrator
requesting exemption from the provisions of the Executive order in question."
(P. 246, buff file.)
Bulletin G-C-37 referred to in said minutes, reads in part as follows:
"The code authority of Code No. 156, at a meeting held on July 2, 1934,
appointed a special committee to prepare and submit a brief to the Administrator, requesting e.emptin front the provisions of the Executive order in question.
"It was the sense of the sneeting that pending final decision on the request for
an exemption, it would be desirable for manufacturers individually to adhere to
their currently filed prices and terms in bidding on all governmental inquiiries."
(P. 141, buff file.)
On July 6, 1934, the American Rubber Manufacturing Co. wired Mr. Kunze,
the secretary of the Mechancial Divisional Code Authority as follow.:
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"Advise by air mail effect of President's recent ruling on bidding below filed
prices to governmental agencies. Have Government bids pending here, desire
information at once." (P. 193, buff file.)
Mr. Kunze replied as follows:
"Retel brief being prepared requesting exemptions from provisions Executive
order regarding bids below filed prices governmental agencies. Code authority
opinion desirable manufacturers adhere currently filed prices pending decision on
brief. See circular G-C-37, July 3," (P. 192, buff file.)
The code authority received assurances from several members of the industry
that pending application for an exemption from Executive Order No. 6767 they
would adhere to their currently filed prices (see pp. 191, 195, buff file). The
letter of the Republio Rubber Co. with respect to thi subject is interesting. It
.
states:
"It is my understanding, although I may be wrong, that the code authorities
represent the division. It is not my understanding that such authorities are at
liberty to make their own Interpretation of what the division might be thinking.
Present filed prices on Government business were established by the division
members, and it would seem to me that only those members can change it. In
other words, if the division members as a whole desire to be exempted from the
Executive order applying to Government business, the members should so vote."
(See p. 185, buff file.)
In response to request of the National Recovery Administration for information
as to the effect of Executive Order No. 6767, the Mechanical Divisional Code
Authority reported:
"There have been only a few instances where manufacturers bidding direct
have taken advantage of Executive Order No. 6767 and quoted governmental
agencies below filed prices. Such instances have not to date resulted in the general lowering of prices to governmental agencies or to other classes of trade, but
they have created some lack of confidence that is within the industry and forebodings as to the future.
"There have been numerous cases where jobbers and other resale outlets have
quoted governmental agencies below filed prices of the manufacturers, and the
existence of Executive Order No. 6767 has not helped the situation." (Page 300,
buff file.)
The code authority's request for exemption from the provisions of Executive
Order No. 6767 was never granted (p. 95, buff file). Nevertheless, it appears
that at least until January 1, 1935, the members of the mechanical goods division
did not accord to governmental agencies the 15-percent tolerance provided for in
said order. Two outstanding examples of instances in which the Mechanical
Divisional Code Authority boycotted jobbers who took advantage of said
Executive order in submitting bids are set forth in sections V. 1. (a) and (b) of
this report.
On February 25, 1935,
Manhattan
manufacturing
division
of
ManuAcme Rubber
Kunze that
to Mr.rubber
Inc., the
reported
Raybestos-Manhattan,
facturing Co. quoted the town of Dracut, Mass., a price of 90 cents per foot on
2inch double Iacket treated fire hose coupled. It complained:

"Inasmuch as no hose to any municipality is to be sold at prices lower than the
prevailing schedule on Underwriters hose, it is our belief that no price should be
quoted on 2 inch double jacket treated fire hose coupled below $0.92 per foot."
.876,
buff file.)

A similar complaint was received from the Republic Rubber Co. (p. 871, buff
file). The Mechanical Divisional Code Authority took this matter up with the
Acme Rubber Manufacturing Co., as a result of which said company corrected
its price (p. 870, buff file).
Despite the fact that the Acme Rubber Manufacturing Co. apparently felt
obligated to change its bid in accordance with the request of the Mechanical

Divisional Code Authority, since the price quoted was not more than 15 percent
below its filed price, the original bid was proper and not in violation of the code
under the terms of Executive Order No. 6767.
Innumerable other instances appear in sections VII and VIII, buff file, in
which manufacturers of fire hose at the instance of the Mechanical Divisional
Code Authority withdrew or corrected their bids despite the fact that the bids
submitted, although quoting less than the filed prices, did not give a discount
in excess of the 15 percent provided for in said Executive order. Since January
1935 the Federal Government has been permitted to take a 15-percent discount
from filed prices on payment of invoice. Other governmental agencies must still
pay the full price (p. 1240, buff file). It is not unreasonable to conclude, there-,
tore, that the failure of the members of this industry to take advantage of Execu-

728

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

tive Order No. 6767 in bidding upon governmental contracts was the result of an
agreement between them not to do so.
3.

CONTROL OVER NONMEMBERS

OF THE INDUSTRY

(a) Resale-price maintenance.-The Code of Business Principles agreed upon
by all manufacturers of fire hose at a meeting of the mechanical rubber goods
division of the Rubber Manufacturers' Association, held June 21-23, 1933, provided:
"No. 6. To eliminate unfair competition, we hold that it is necessary for us to
adopt and rigidly enforce sales prices of our products for our branch stores, as well
as enforce minimum resale prices by our jobbers and/or retailers, which shall not
be lower than the minimum prices out of factory branches." (P. 1294, buff file.)
While it was impossible because of time limitations to make an extensive investigation as to the resale-price-maintenance policies of the members of this industry, it appears that the Mechanical Divisional Code Authority deemed it the
obligation of every manufacturer of fire hose to see to it that their jobbers did nut
offer prices or terms better than the uniform prices and terms filed by the manufacturers themselves.
On October 23, 1934, Mr. Abert, assistant secretary of the Mechanical Divisional Code Authority, complained to the Boston Woven Hose & Rubber Co. that
Stockwell Rubber Co., a jobber, had bid less than the filed price on fire hose on
the bids opened October 17, 1934, by the Commonwealth of Pennsylvania (p. 930,
buff file). On October 24, the Boston Woven Hose & Rubber Co. advised Mr.
Abert that the matter had been taken up with Stockwell Rubber Co. and"We received word from him this morning about it together with a copy of a
letter dated October 23, which he has written to the commonwealth of Pennsylvania, purchasing department, explaining the error and withdrawing the bid."
(P. 926, buff file.)
On February 21, 1935, the Mechanical Divisional Code Authority advised the
Manhattan rubber manufacturing division that the Mid-West Co. had bid less
than filed prices on their product to North St. Paul, Minn. (p. 961, buff file).
The Raybestos-Manhattan, Inc., advised Mr. Abert that they would immediately
investigate this bid (p. 996, buff file).
On January 7, 1935, Mr. Kunze telegraphed Republic Rubber Co., Quaker
City Rubber Co., and B. F. Goodrich Co. that Holmes Hardware Co. had quoted
less than filed prices to the city of Pueblo, Colo. (p. 984, buff file). It appears
that said company was a jobber for Goodrich, which advised Mr. Kunze:
"Telegram seventh fire hose Pueblo our Denver branch advised Holmes has
promised correct quotation," (P. 980, buff file.)
Additional examples of action by the Mechanical Divisional Code Authority in
cooperating with manufacturers of fire hose in the enforcement of resale prices
are to be found in sections VII and VIII, buff file.
(b) Boycot.-The investigation made herein establishes that wherever a jobber
refused to correct its bid so as to conform to the filed prices of the manufacturers,
steps were taken by the Mechanical Divisional Code Authority to prevent said
jobber from obtaining the merchandise necessary to fulfill his contract. The most
outstanding examples of this practice are set forth in section V, 1 (a) and (b),
above. The records of the Mechanical Divisional Code Authority disclosed,
however, that the incidents referred to; namely, Ace Rubber Co.'s bid to the city
of New York and N. L. Kuehn's bid to the city of Milwaukee, were not exceptional cases but were a part of a general plan carried out by the Mechanical
Divisional Code Authority.
Thus it is found that when the Boston Belting & Rubber Corporation, a jobber,
bid below filed prices on February 13, 1935, on the contract of the Panama Canal
purchasing department, the mechanical divisional code authority advised the
members of the fire-hose group:
"In view of the fact that Boston Belting & Rubber Corporation have quoted
prices below manufacturers' filed prices, and also that orders covering the above
would be easy to recognize as they are made to specifications, will you kindly
advise your attitude if offered these orders, inasmuch as Boston Belting & Rubber
Corporation would not correct or withdraw their prices." (Pp. 1024, 1025,
buff file.)
The names of the manufacturers responding to this inquiry and stating that
they would not accept the order of the Boston Belting & Rubber Corporation, If
tendered, are indicated by the mark "0. K." appearing after their names on the
list of manufacturers at.page 1007, buff file. The individual replies appear at
pages 1008 to 1027, buff file. The Mechanical Divisional Code Authority took
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similar action with respect to the bid of W. F. Matthias to the Department of
Sanitation of the city of New York (p. 1059, buff file).
On December 29, 1934, the following bulletin was sent to members of the
"Underwriters' fire-hose group:
"On December 20 the above-opened bids for a quantity of fire hose to Federal
specification ZZ-H-451, coupled with pin-lug couplings. There were 16 bidders,
15 of whom quoted prices according to those filed, namely, $0.6794.
"The Safety Fire Extinguisher Co. bid 60 cents and we understand were
awarded the order.
"If you supply this company with its requirements will you kindly request that
theTy correct or withdraw.
'n order to protect your filed prices, kindly advise your attitude." (P. 158,
buff file.)
The boycotts thus established complete the chain of activities by which uniform
prices and terms on fire hose are rigidly enforced.
VI. ADDITIONAL FACTs, ARGUMENTS AND FINDINGS

This investigation deals with an industry the yearly aggregate sales of which
are shown to be in the neighborhood of $1,125,000,000. The Mechanical Goods
Division, with which the inquiry has been particularly concerned, sold, in 1934,
approximately $68 000,000 worth of Its products. We have shown in the report
that the Rubber Manufacturers Association is the real party in interest and that,
during the calendar year 1934, it collected in dues from the association upward of
$500,000 and that it -xpended in the operation of the code authority and the
several divisional co& authorities, $401,000.
The price of rubber and articles made from rubber are a matter of concern to
probably every man, woman, and child in the United States. It is difficult to
think of any product (outside of food products) which is more universally used.
From the rubber pants and nipples of babyhood to the rubber tires of the hearse
that carries us to our last resting place, there is no period of life when rubber is
not a matter of daily use by every citizen. There is in this case, therefore, an
unusual amount of public interest.
The president of the Rubber Manufacturers Association states that the hours
of labor and rates of pay generally throughout the industry are now satisfactory;
that the industry has experienced few labor troubles and for this credit is due
to the industry and perhaps to the association. It is a fact that during the last
2 years the price of crude rubber has advanced and so also has the price of cotton,
which commodity enters into the manufacture of many rubber products including
fire hose, the immediate subject of this investigation. Mr. Viles of the Rubber
Manufacturers Association has stated that prior to the adoption and operation
of the code the industry was In very poor circumstances, particularly with respect
to low prices, low wages, and unfair competition. He included, however, in the
last consideration the effect of the selling policies of large chain organizations, mallorder houses, etc. However all these things may be, this investigation is necessarily confined to a.determination of what the industry has undertaken and done
by way of self-regulation, either independently or through the Rubber Manufacturers Association, the code authority, and the collective action of the individual
companies comprising the industry.
The industry's initial approach to the question of self-government is illustrated
by the following record of a meeting held May 31, 1933, at which were representatives of all manufacturing members of the mechanical-rubber goods division of the
Rubber Manufacturers Association. The remarks now recorded were made
by Mr. C. D. Garretson, a present member of the Mechanical Divisional Code
Authority.
"In order to get a clear picture of what this meeting is all about, let me emphasize first, that this is not a meeting of the accounting division of the Rubber
Manufacturers Association, but a meeting of the accountants of the members of
the mechanical division of the Rubber Association, and each one of you is here
representing your company. The purpose of the meeting is to develop certain
facts of the Industry agree on certain fundamentals, get the capacity of the
industry and cost so that sales executives of your companies may finally agree on
uniform selling prices, and, possibly, an apportionment of business which will
finally be embodled in a code to be approved by the Government. This is all
predicated on the passage of the so-called "Wagner bill" by Congress. * * *
"Under the bill as It will be passed it will be necessary to be fair to each individual company, but it is evident that the method of eliminating cutthroat
competition must be the fixing of prices" (p. 1325, buff file).
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Thereafter, and on June 21-23, 1933, at a meeting of the mechanical goods
division of the Rubber Manufacturers' Association, at which were present responsible representatives from each of the mechanical rubber goods manufacturers, further action was taken, looking toward self-government.
"Despite the fact the foregoing 'declaration of business principles' must be
Approved by the Industrial Recovery Administration before it becomes binding
on all units of the industry, it was the consensus of opinion that all mechanical
rubber goods manufacturers represented at this meeting should consider the code
to be immediately operative and conduct their future operations in accordance
with this provision" (p. 1291, buff file).
The code of business principles to which the resolution had reference is in the
file at page 1293 et seq. In this connection it is interesting to note that the
American Rubber Manufacturing Co., Oakland, Calif., was not represented at
the meeting, but this company, on July 31, 1933, filed with the association a
signed copy of the Code of Business Principles. That the result of the adoption
of the Code of Business Principles was followed immediately by an agreement
with respect to prices, is circumstantially established by the entire investigation
and particularly corroborated by a telegram sent on June 29, 1933, by J. A. Lambert, of the Acme Rubber Manufacturing Co."R. H. GOBaL,
Secretary Rubber Manufacturers Association:
"Important that all members mechanical group attending Trenton meeting
last week be immediately notified new price schedule becomes effective July 1 as
board directors have tentatively approved code."
The record shows that effective July 1, 1933, the prices on fire hose generally
were raised from 47 cents (on 2%-inch underwriters specification hose) to 70 cents
to 74 cents per foot. There is plethora of evidence, considerable of it direct,
establishing that the new and fixed price was substantially observed, during the
remainder of 1933 and until Code No. 156 for the Rubber Manufacturing Industry
was approved and placed in effective operation. This code, as stated hereinbefore,
was approved by the President on December 15, 1934, and became effective on
December 26 of the same year.
The record shows that after the Rubber Manufacturers Association had set
up and placed in operation the code authority and the several divisional code
authorities, as provided for in Code No. 156, the things hoped for and to some
extent accomplished in the June 21, 1933, meeting, became entirely effective in
bringing about uniform prices for all types of mechanical rubber products, including fire hose. Perhaps it is not too much to state that Code No. 150 in the main
codified the Code of Business Principles referred to above and secured official
sanction for the rules and their enforcement. True it is that the code did not on
its face sanction price fixing or agreements with respect to prices, but it set up
multiple rules, the enforcement of which has, as shown by this investigation,
resulted in the fixing of uniform prices and the elimination of all price competition
as between the several members of the mechanical rubber goods division.
Let us say at once that in our opinion, with one exception, Code No. 156contains nothing which, standing alone, or on its face, is illegal
from the standpoint
of the trust laws. The exception which we have in mind is that provisions which
provides that when a member has filed a price schedule or list of prices for its
product, it agrees to adhere to such prices in iiaking all sales until it has given 10
days' notice to the code authority, and through it to the trade, that such price is
no longer its filed price. While we are aware that the reason usually ascribed for
this provision is the elimination of secret or confidential rebates or discounts,
nevertheless, we, as attorneys, hold the opinion that such an undertaking either
within or without the code, constitutes an agreement in restraint of trade prohibited by the Sherman law and is a monopolistic practice as prohibited by the
National Recovery Act. (This opinion is not shared in its entirety by Attorney
Seidiian, but he is agreed that in its operation under this code it has become an
effective instrument for the enforcement of a price-fixing agreement and as such
constitutes a monopolistic practice prohibited by the National Industrial Recovery Act and Code No. 156 itself.)
The record clearly establishes that under the "sanctuary" of Code No. 156,
the rubber industry and particularly the mechanical rubber-goods division of the
Rubber Manufacturers Association was permitted to do several things which have
heretofore been unreservedly condemned by the Supreme Court. We refer to1. Filed price, accompanied by an agreement that such filed price will Le the
sellingprice of the filer until 10 days' notice to the trade.
2. The determination and application of uniform (maximum) terms of sale.
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3. The classification of customers according to rigid definition and the adoption
of such classification by all selling members of the group.
4. An agency created and to make effective 1, 2, and 3 supra.
We are principally concerned with what has been brought about in the industry
by application of the provisions of the code as the same have been applied by the
code authority and the Mechanical Divisional Code Authority. Enough has been
set up in the body of this report to establish beyond any doubt that the Mechanical Divisional Code Authority and its paid officers have widely exceeded their
respective provinces and have erected under Code No. 156 a first-class combination and conspiracy in restraint of trade. Under cover of the code, the Mechanical Divisional Code Authority has, with the cooperation of the members of the
division, fixed prices on the several products which the members manufacture,
including fire hose. It has done this by using the machinery of the code authority
to enforce filed prices, which filed prices were uniform and by this investigation,
shown to be uniform by reason of agreement between the several manufacturers of
fire hose.
If there is doubt in the mind of anyone reviewing this report with respect to the
accuracy of this conclusion, let him answer the question as to how 19 manufacturers filing their prices simultaneously could possibly hit upon 100 percent uniformity with respect to a multiple number of items and like discounts to be allowed
to 12 customer classifications.
Let any doubter bear in mind that while Code 156 provides machinery for
the determination of members' costs to the end that no member of the industry
shall indulge in below-cost selling tactics, such machinery has not been once set
in motion to determine any member's cost nor has any charge been made that
any seller has approached a price concerning which question was raised. From
this fact It is quite obvious that the prices now being secured by the industry
are not those dictated by rock bottom, yet, fair competition, but are prices sustained by an agreement. It is significant that the 70 cent price of April 10, 1934,
was raised to 74 cents on July 1, 1934, has remained there until the present time,
and we are informed that manufacturers have announced a further raise to
become effective on April 1, 1935. The heredity of all price-fixing arrangements
is thus dsclosed.
The record establishes that the conspiracy has militated particularly against
municipal governments, although, of course, the FederalGovernment has, because
of the conspiracy, been required to forego the advantage which the President
intended to give to it by his Executive Order 6767 June 29, 1934. Cities, towns,
and villages must purchase fire hose for the protection of life and property. It
is significant that many towns, villages, and cities have deterred the purchase of
this commodity for the last year to the present time, in the vain hope that some
type of competition might come to the industry which would result in a lowering
of prices. We have little doubt but that large industrial buyers of fire hose
have been accorded special prices and concession, in addition to the lower prices
accorded to them by the customer classification set-up of the code. We can see
no justification for a discount of 10-10 percent to equipment manufacturers,
jobbers, and distributors and net prices to State, county, and municipal governments, many of which purchase in very large quantities, as, for example, the city
of New York, which on its last invitation, asked for quotations on some 182,500
feet of hose. Obviously, a successful bid can be placed before the purchasing
officer of the city of New York at a total selling cost of 3 cents for the stamp for
the letter transmitting the bid.
We find that11. The Rubber Manufacturers Association is the real party in interest in this
case for it collects all sustaining funds used by the code authority and the several
divisional code authorities and in turn supports these agencies by meeting their
expenses. It follows, therefore, that the association by reason of fiscal control
over the code authorities, is in theory and practice, in position to entirely dictate
and control the activities of the code authorities. There is the further showing
that the president of the association is chairman of the code authority and this
by provision of code 156.
2. We find the mechanical divisional code authority with the theoretical and
actual approval of the code authority and the association has much exceeded its
authority by(a) Investigating, checking, exhorting, advising, and requiring the several
members of the industry under its jurisdiction to adhere to certain prices on
mechanical rubber goods and particularly fire hose, which prices it knew and must
have known were fixed by agreement;
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(b) Interpreting, construing and enforcing rules with respect to uniform (maximum) terms of sale to the end that no discount or price advantage accrue to any
customers of the members.
(c) Arbitrarily and without authority classifying customers without giving such
customers a chance to be heard, and enforcing such classification on the industry
in the face of direction of the administrator to the contrary.
(d) Advising, encouraging and assisting the members of the division not to
grant to the Federal Government State governments and municipalities any
benefits intended by Executive Order 6767.
(q) Encouraging, assisting, and cooperating with members of the industry in
the maintenance of resale prices.
(f) Actively assisting and cooperating with the members in the conduct of
boycotts directed against those who desired to make price concessions and who
were not "members of the industry within the code definition."
(g) Encouraging, assisting and cooperating with the members of the industry
in the conduct of a secondary boycott with particular reference to the city of
Milwaukee and N. L. Kuehn Co., a jobber of such city.
3. We find, of course, that the members of the mechanical rubber goods
division of the Rubber Manufacturers Association entered into a conspiracy to
fix prices in June 1933, and continued such conspiracy until the approval of code
156 in December 1934, and that such conspiracy, supplemented and assisted by
the code authority, has continued and continues at the present date.
4. We find that the 19 members of the fire hose group severally sell the fire
hose which they manufacture (or for which they act as exclusive agents) throughout the United States. They are without question engaged in interstate commerce and for such reason subject to the jurisdiction of the Commission.
The Rubber Manufacturers Association is not engaged in commerce, but its
members are, and it, together with the code authority and the Mechanical Divisional Code Authority, are by this investigation shown to be actively cooperating
with the fire hose manufacturers in the carrying out of an agreement in restraint
of trade. Stated in another way, the Rubber Association and the MechaDical
Divisional Code Authority are the agencies selected, authorized, and paid by the
conspiring members to assist in, execute, and administer the conspiracy.
VII. CONCLUSIONS
The foregoing facts and findings warrant the sure conclusion that the several
designated respondents have perfected and are now carrying out a major type
conspiracy in restraint of trade, which, if found existing prior to the passage of
the National Industrial Recovery Act, would demand instant proceedings under
the Sherman law and/or the Federal Trade Commission Act; U. S. v. Eastern
S aes Lumber Association, 234 U. S. 600; U. S. v. Trans-MissouriFreight Association, 17 Supreme Court, 501; U. S. v. American Column & Lumber Co., 263
Fed. 147; U. S. v. American Linseed Oil Co., 257 U. S. 393; Trenton Potteries Co.
v. U. S., 273 U. S. 392; Federal Trade Commission v. Pacific States Paper Trade
Association, 273 U. S. 52; Ark. Whol. Grocers Association v. F. T. C., 18 Fed.
(2d) 866.
The question then is on whether or not the respondents, by reason of the fact
that they are operating under the provisions of an approved code, enjoy any
sanctuary from prosecution by the Federal Trade Commission and/or the United
States of America. We think the answer to this question must be sought in
several directions.
First: There can be no doubt but that the National Recovery Act of June 16,
1933, intended to and in point of fact did, to some extent, grant to industry some
measure of immunity from the operation of the trust laws. It is to be remembered
that in the debates in Congress before this act was passed, proponents of the bill
were directly asked by Senator William E. Borah and others, whether or not the
act was intended to and would suspend the operation of the trust laws. Amendment to the act was tendered to the effect that nothing to be authorized by the
act would suspend or impair the operation of the trust laws. The proponents
of the bill resisted the amendment and a compromise was reached which resulted
in placing in the language of the act the provisionmonopolies or monopolistic
practices."
"Proided, That such code or codes shall not permit
Because of this provision and the earnest desire of the National Recovery
Administration to see to it that codes as adopted were indeed codes of fair competition, it was a condition precedent to the approval of any code that all classes
and gradations of the industry to which the code was to apply were accorded
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free opportunity to be heard in open meetings. Then and only then were codes
approved and each code was approved by the administrator with the affirmative
finding: "The code is recommended as not designed to promote monopolies or to eliminate or oppress small enterprise and will not operate to discriminate against them
*

*

*,'

Furthermore, each code in its approved text contains the provision:
"No provision of this code shall be so applied as to permit monopolies or
monopolistic practices."
It is thus apparent that the National Recovery Act and the codes erected by
authority thereof (at least the one here under study) specifically prohibited monopolistic practices, as such results might flow from their operation. Since this investigation establishes that the members of the mechanical rubber goods industry
have, under color of authority allegedly granted by the code no. 156, are fixing
and maintaining uniform prices on mechanical rubber goods and since in our
opinion price fixing is a monopolistic practice, we come to the conclusion on this
consideration that no sanctuary or immunity is available to the industry by reason
of any grant under the National Recovery Act or the code as approved by the
President.
Second: Apparently fearful that approved codes might, in practical operation,
result in untoward restraints of trade or might discriminate against, eliminate or
oppress small business enterprise, the President, on January 20, 1934, issued
Executive Order 6569:
"1. Whenever any complanant shall be dissatisfied with the disposition by
any Federal agency, except the Department of Justice, of any complaint charging
that any person, partnership, corporation, or other association, or form of enterprise, is engaged in any monopolistic practice, or practice permitting or promoting
a monopoly, or tending to eliminate, oppress, or discriminate against small enterprises, which is allegedly in violation of the provisions of any code of fair competition approved under the National Recovery Act, or allegedly sanctioned by the
provisions of such code but allegedly in violation of section 3 (a) of said National
Industrial Recovery Act, such complaint shall be transferred to the Federal
Trade Commission by such agency upon request of the complainant.
"2. The Federal Trade Commission may, in accordance with the provisions
of the National Industrial Recovery Act aid the provisions of an act to create a
Federal Trade Commission, approved September 26, 1914, upon the receipt of any
such complaint transmitted to it, institute a proceeding against such persons,
partnerships, corporations, or other associations or form of enterprise as it may
have reason to believe are engaged in the practices aforesaid, whenever it shall
appear to the Federal Trade Commission that a proceeding by it in respect thereof
would be to the interest of the public: Provided, That if in any case the Federal
Trade Commission shall determine that any such practice is not contrary to the
provisions of section 5 of the Federal Trade Commission Act or sections 2, 3, or 7
of the act of October 15, 1914, commonly called the Clayton Act, it shall instead
of instituting such proceeding, transfer the complaint, with the evidence and other
information pertaining to the matter, to the Department of Justice.
"3. The power herein conferred upon the Federal Trade Commission shall not
be construed as being in derogation of any of the powers of said Commission under
existing law."
A study of the foregoing order discloses a clear intent on the part of the President to authorize and direct the Federal Trade Commission (in its discretion and
when it shall appear to the Commission to be in the interest of the public) to
proceed against persons, partnerships, corporations or other associations or forms
of enterprise, when such interests are believed to be engaged in practices which
tend to eliminate, oppress of discriminate against small enterprise. It seems clear
to us that this action by the Federal Trade Commission is not intended to take
into account any supposed approval or sanction of a Code of Fair Competition as
approved by the N. R. A. and the President. Indeed, it is clear that these are
the very wrongs which the order was intended to correct. Furthermore, the
order si)ecifically directs the Commission's actions to those "engaged in any
monopolistic practice, or practice permitting or promoting a monopoly." Also,
we think that price-fixing as such is oppressive to small business and enterprise, but
if proof of oppression in small enterprise is desired, the record in this case is
replete with it, as witness the coercion of jobbers, the elimination of discounts,
and the hig!h-handed treatment of all who oppose the purposes and objectives
of the conspiracy.
Third: The ltxecutivd order above quoted, provides:
"That if in any case the Federal Trade Commission shall determine that any
such practice is not contrary to the provisions of section 5 of the Federal Trade
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Commission Act, * * * it shall instead of instituting such proceeding,
transfer the complaint with the evidence and other information pertaining to the
matter, to the Department of Justice."
We are aware that in the Pacific States Paper case and the Arkansas Wholesale
Grocers case (supra) that agreements and conspiracies in restraint of trade have
been held by the courts to be violations of section 5 of the Federal Trade Commission Act. The Commission has issued numerous orders on such assumption
and is prosecuting complaints under this theory at the present time. Generally
speaking, we endorse the proposition that a violation of the Sherman law is ipso
factor
a violation
ofthe Federal Trade Commission Act. It is our best judgment,
however, that there is presented here facts which establish a perfect case tinder
the so-called Sherman law.
Fourth: Code no. 156, chapter I, article 12, provides:
"Sacrion 1. This code and all the provisions thereof, are expressly made subject to the right of the President, in accordance with the provisions of subsection
(b) of article 10 of the act, from time to time, to cancel or modify, any order,
approval, license, rule or regulation issued under said act, ind specifically, but
without limitation, to the right of the President to cancel or modify this approval
of this code or any conditions imposed by him upon his approval thereof."
Because of this provision It is obvious that the President can summarily suspend
the operation of this code, or any part thereof. We believe that considerable
could be accomplished by the deletion from the code, and Its operation, of the
authorization for price filing, uniform (maximum) terms of sale and customer
classification. We think that if these instrumentalities were taken away from
these respondents, it might well be that price competition would return'to the
industry and at the same time many of the benefits which have resulted from the
adoption and use of the code can be preserved to the industry and to the public.
We find ourselves unable to hold much of a brief for the respondents. There
can be no doubt but that the members comprising the code authority, the directors of the association, and the agents of the divisional code authority have
worked with great zeal and industry to place in operation Code No. 156. It must
not be forgotten that they were in a sensorrequired to formulate and adopt a
code and that they were obligated to carry out the provisions of the code. They
must have known (or they could have found out by it,ng competent counsel
available to them) that some of the things which they were doing were ultra
vires of any charter front
the National Recovery Administration. We,of course,
refer to the uniform fixed prices, resale price maintenance and boycott. It
probably is true that it was necessary to indulge in these practices in order to
raise prices in the industry and to maintain them at the higher levels. Such fact,
however, wrings no tears from us for the public interest and the law requires
that the industrial elements banded together in the Mechanical Rubber Goods
Division, should and must compete. If the weaker or less efficient fall out of
the race, neither the industry nor the public willstiffer. We are only concerned
with seeing to it that the rules under which such elimination may result, are fair
to all concerned. Such was and is the purpose oi the National Industrial Recovery Act, when it handed to this industry Code No. 156, designated a "Code of
fair competition " That the industry has traduced its obligations and prerogatives under the authority is no fault of the Government.
VIII. RECOMMENDATIONS
In this section immediately foregoing, we have done our best to set out the
several alternatives available to a determination of this case. Probably in last
analysis what is to be done is a matter for decision by your Commission. We, as
your attorneys, understand our duties to be an endorsing up of a recommendation
as to whether or not the facts adduced by the investigation constitute a violation
of the Federal Trade Commission Act.
We find that they do, and we recommend the issuance of a formal complaint
against the Rubber Manufacturers Association, Inc., the code authority of the
industry the Mechanical Divisional Code Authority, J. H. Connors, H. N.
Young 6 D Garretson, the agents of the Mechanical divisional Code Authority,
A. D. kunze and Hamilton Abert, and the members of the mechanical rubber
goods division, and particularly the respondents designated at page 2 et seq.,
this report.
Respectfully submitted.
MARcH 17, 1935.

HARiY A. BABCocK, Altorney.
ALBERT G. SEIDMAN, Attorney-Examiner.
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BRIar Or FACTS

This report is transmitted unaccompanied by the usually required brief of
facts for the reason that the examining attorneys have had no time to prepare the

same.

The accompanying documentary material, however, is conveniently

arranged for the quick assembling of all necessary data.
Senator CLARK. I would like to have the opportunity of examining

them. I am informed, Mr. Chairman, that the Chief Examiner of the

Federal Trade Commission has been in Washington and will be
available as a witness if it is desired, and I would suggest that we
call him Monday-the man that made this investigation.
I am told-I have not had a chance to examine the file-but I am
informed that the field discloses this fact, that before the complaint
was ever filed with the Federal Trade Commission, the same matter
was called to the attention of high officials of the N. R. A. who did
nothing about it.
Senator BLACK. I wonder if there would be any objection, instead
of filing them here, to send them to the Attorney General?
Senator CLARK. I understand that Mr. Babcock is familiar with
the factsThe CHAIRMAN (interrupting). Suppose we leave these with the
clerk for the present and hear Mr. Babcock's statement. It would
seem that the Federal Trade Commission, as disclosed in this report,
is doing everything possible to expedite it. They naturally would
send it over to the Department of Justice under the law.
Senator CLARK. The matter was only brought to the attention of
the Federal Trade Commission about a month ago. Since that time
the Federal Trade Commission has conducted a very thorough and
exhaustive investigation and is proceeding as expeditiously as it is
possible for them to do.
The CHAIRMAN. The witness this morning is Mr. Robert W. Irwin.
TESTIMONY OF ROBERT W. IRWIN, NATIONAL COMMITTEE
FOR THE ELIMINATION OF PRICE-FIXING AND
PRODUCTION CONTROL
(The witness was duly sworn by the chairman.)
The CHAIRMAN. I understood that you wanted to present a matter
briefly to the committee. You are representing the National Committee for the Elimination of Price Fixing and Production Control,
chairman of the Furniture Code Authority, and member of the
Durable Goods Committee; is that right?
Mr. IRWIN. Yes, sir.

The

CHAIRMAN.

What is your address?

Mr. IRWIN. Grand Rapids, Mich. For 46 years, I have been
engaged in the furniture manufacturing business in Grand Rapids.
We manufacture household furniture and several other types of
furniture in the several institution in which I am interested.
I am appearing today on behalf of the new organization, the
National Committee for the Elimination of Price Fixing and Produc-:
tion Control, and also on my own behalf. I am not appearing on
behalf of the Furniture Code Authority. That organization has not.
any thing, I believe, to bring before the committee at this time.
I am personally vitally interested in this legislation. Every dollar
that I have in the world is invested in bricks, mortar, and furniture,
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in the businesses referred to. These businesses, I think I may say,
have been well managed and went into this depression, each and
every one of them with a substantial cash reserve in Government
bonds. Today, one of the businesses we have had to suspend, the
cash reserve has disappeared from most of the others, and if there is
continuation of business conditions such as we have had, in the last
few years, I can see what the end may be. Therefore, I am personally
vitally interested in this.
N. R. A., as I think we all understand, consists of four policies or
practices in connection with business and employee relationship, the
short work week, the minimum wage, and the code of fair competition.
I might add fifth, the child labor.
I will devote my time to discussing the question of the plan of
regulating competition under this act, although I will be very glad
to answer questions upon any other sections of the aht insofar as
it is within my power to do so.
I do want to say, however, that I am heartily in accord with the
minimum wage section of this act. I think labor needs a protection
of that character in times of depression. Labor has no resisting power
in the sale of its product. An empty stomach means that a $10
commodity may have to be sold for 50 cents. As I said, before, I
am heartily in accord with this section of the act.
I quite agree with what Mr. Green said yesterday as to the necessity
of a single minimum wage for various industries, possibly different
ones for different industries, and that wages above that amount shall
be determined either by collective or individual bargaining. I do
not believe, however, there is much else in his statement in which I
do agree.
There have been many statements made that a discontinuance of
the N. R. A. at this tine will bring about chaos in this country. I
think it would bring about chaos in the demoralization of existing
business conditions if the minimum wage section of the law were wiped
out or not maintained or reenacted. I think, however, any phases
of chaos which might develop are due almost entirely to that section
of the law.
It has been pretty well understood for many years that some sections of business in this country, and expecially big business, have
been restive under the restraints of the Sherman antitrust law.
When I say "big business", I do not intend that that classification
shall be all-inclusive, because there are some industries in this country,
notably the automobile industry, which I figure is one of the largest,
were on record as standing for free and open competition and which
would mean the reinstatement of the Sherman laws. But this
section of business which has been working for years to have the
Sherman law modified finally did get it anesthetized 2 years ago, and
as I see it, they are going everything in their power to bring forward
another tank of ether to keep it in that condition for another 2 years.
I would like to present to the committee at this time some evidence
in this connection and as an illustration of what is being done under
the price fixing or the controlling of production, the powers which are
given to some industries. I have before me a series of letters, the
original of which was addressed to the Beach Manufacturing Co. of
Charlotte, Mich. This concern manufactures road culverts and other
products of that character.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

737

Senator KING. Cement as well as iron and steel?
Mr. IRWIN. I think I have their letterhead here, Senator.
Senator KING. Well, it is not important.
Mr. IRWIN. I will find it a little bit later.
This was what might be termed a circular letter, written under date
of June 15, 1933, by the Jensen Bridge & Supply Co. and signed
A. P. Jensen as president. It was addressed to the Culvert Manufacturers of Michigan (reading:)
Enclosed please find copy of a letter which we have just received from the
Republic Steel Corporation, our source of supply on sheets, together with copy
of our reply, which you will find self-explanatory.
We really feel that this is an opportunity for us to got our house In order, ad
are sure that you will all agree that we have been very weak in our sales policies,
and we are probably all equally guilty in doing our share in bringing prices down
to their present level.
Please understand that we are simply sending this dope on to you to let you
know that our organisation is anxious to do everything possible to bring about a
better understanding among ourselves, and consequently, an improvement in the
selling price of Culvert pipe.
Any time you people would like to call a meeting, please get in touch with us
at Sandusky, Mich., and you can rest assured that both Mr. Frame and the
writer will do everything we can to help the good cause along.
We will be very glad to receive an expression from you.
Very truly yours,
JzxszN BRD az & SU PLY CO.,
A. P. JzaszN, Prtidia.

The CHAIRMAN. That is of what date?
Mr. IRWIN. That is under date of June 15, 1933.
The CHAIRMAN. About the time the act was passed?
Mr. IRWIN. I think that may be the day before the act was passed.
They knew it was coning and they started to get busy.
Sewittor KING. Generally speaking, from your observation and your
information with some of these larger industries, did they, in anticipa-

tion of the N. R. A. and the codes which were contemplated under it,
and immediately following it, proceed to get under the umbrella as
soon as possible and take the lead?
Mr. IRWIN. They did.
Senator KING. And. come to the N. R. A. forthwith and get the
codes?
Mr. IRWIN. Yes, sir.
Senator KING. Was that done oftentimes without any consultation

with the great mass of producers or manufacturers in the industry?
Mr. IRWIN. I could not say as to that, Senator. I only know in
reference to the consultation with the manufacturers, what the process
was in connection with the formation of the furniture code.
Senator KING. If that would not be out of place in connection with
the continuity of your observations, would you care to describe that
now or later?
Mr. IRWIN. I would be very glad to describe it now.
Senator KING. If you will, please.

Mr. IRWIN. The first procedure in the formation of the furniture
code was to call a meeting of the existing trade organizations in that
industry. We have two principal organizations, one in the North
and one in the South; the National Association of Manufacturers
which takes the territory north of what you might call the Mason and
Dixon Line, and the Southern Manufacturers Association, which
confines its operations to southern territory.
119782..-35---PTS3----25
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Then there were associations in connection with the office desk
business and the office chair business, and they finally joined in the
formation of this one code.
These various organizations and industries within the sections which
I have outlined were called together, and the committee from the
various sections and industries were appointed. We then started
on the work of the formation of the code, We started immediately
after the passage of the National Industrial Recovery Act, and I
tbink it was not until December of that year that the code was finally
I think we have one of the best codes. I say one of the best
proved.
because it has about th fewest provisions outside of the mandatory
provisions of the act of any of the codes.
The CHAIRMAN. Is there a control of production provision in that
I
code?
Mr. IawIN. Only to the extent of a provision prohibiting the
operation of more than one shift, a provision which I think is unsound.
The CHAIRMAN. Have you a price-fixing provision?
Mr. IRWIN. We have not. We have a provision prohibiting sales
below cost, but with a permissive proviso, unless it be to meet the
price of a lower cost producer.
The CHAIRmAN. Has the code administration of that code, and the
representatives been selected with fairness?
Mr. IRWIN. I would think so.
The CHAIRMAN. There is no friction between the southern end and
the northern end with reference to administration?
Mr. IRWIN. None at all. It was arranged at the start-I think the
membership of the code authority was 24-and it was arranged that
it would be 8 from the South and 12 from the North.
The CHAIRMAN. YOU would say that that code has been very
satisfactorily administered?
Mr. IRWIn. Insofar as it is possible under the conditions to administer a law of that character. There has been no friction between the
members of the code authority-there never has been a division that
I know of in a vote taken within the code authority that was based
on a North and South division.
Senator CouzENs. Are you a member of the code authority?
Mr. IRWN. I am, Senator. I am the chairman.
Senator COUZEwS. Have you ever had any investigation made or
do you know of any investigation ever having been made as to the
cost of production?
Mr. IRWIN. You mean by our code authority?
Senator CouzsNs. Yes. I asked that because you said a while ago
there was a prohibition or inhibition against selling below cost.
Mr. IRwIN. Yes; unless it is to meet a lower cost producer. There
has been very little done, Senator, in connection with that endeavor
to enforce that provision of the code. In its present form, it is just
next to unenforceable.
Senator COUZENS. But there has been no investigation to determine
the cost of production has there?
Mr. IRWIN. No general investigation. There may have been
a few instances where complaints have been made and investigations
have been made.
Senator COUZENS. Is there any objection on the part of the coda
members to investigating costs at each other's plants?
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Mr. IRWIN. I don't know that I could answer that.
Senator COUZENS. Is there any inhibition in the code about starting new plants?
UVMr.IRWIN. No, sir.
Senator KING. Have any new plants been started?
Mr. IRWIN. I have not heard of any, Senator. I have heard of

Suite a few that have closed up, but I have not heard of any new ones
hat have started, although they may have.
Senator KING. Closed under the code?
Mr. IRWIN. No, not closed under the code, but closed because of
lack of ability to keep going under business conditions.
Senator KING. What I meant was, closed since the N. R. A. enactment.
Mt. IRWIN. There is no question, but that there have been failures
in the furniture business going on constantly and continuously.
Senator KING. Are they going on now?
Mr. IRWIN. I could not without referring to reports just say when
the last one was. I know what the condition in business is today.
The CHAIRMAN. Would you say that the industry is in a healthier
economic condition now since the code than it was before?
Mr. IRWIN. I do not. I fail to see wherein it has in any way helped
the industry.
The CHAIRMAN. Naturally, the furniture business is one I presume
that you sell more of in the flush times of prosperity rather than in

times of depression.
Mr. IRWIN. Like all products, Senator.
The CHAIRMAN. It is peculiarly so with reference to furniture, is it
not?
Mr. IRWIN. I do not believe the figures of the past and present
depressions will show that the reduction in the sale of furniture had
been out of proportion to the reduction in other lines. Every depression hits more largely the higher priced merchandise.
Take this depression; it for a period practically wiped out the sale
of higher-pricedgoods. One section of our business, for instance, one
plant, makes exclusively as high a grade of goods as I think is made
not only in this country, but in the world, and as a necessary fact
because of that fact, the prices are what is termed "high-priced
furniture."
Senator COUZENS. Would you say that the code has hurt the
furniture industry?
Mr. IRWIN. No; I do not know that it has hurt it any. But the
business in that line of furniture was almost wiped out. I do not
think that our business for the first 2 or 3 years of the depression,
say after 1930 on that class of furniture, was 10 percent of what it
had been before. It is a little better than that now but not an awful
lot.
The CHAIRMAN. I should imagine that that would be true with
high-priced furniture. I did not know but what it would be true also
in the lower grades.
Senator KING. Take your business in 1925, 1926, 1927, 1928, and
1929 and compare it with your business under the code. What would
your figures show in employment, in output, and so forth?
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Mr. IRWIN. I did not bring those figures, but the furniture business generally, I would say, was today probably not 40 percent o:
what it was in 1927 and 1928 and along in that period.
Senator KING. Does that mean in production as well as in employees?
Mr. IRWIN. They all go together.
The CHAIRMAN. The figures which were given by Mr. Richberg for
the furniture industry, March 1933, there were 83,000 plus employed.
In December 1934 there were 110,000 plus. The pay rolls in March
1933 were $897,000, and in December 1934 it was $1,859,000.
Mr. IRWIN. I have those figures here. The. question, though,
asked me, was in its relation to 1927 and 1928, I think, by Senator
King. I want to call your attention, however, I have those figures
before me of Mr. Richberg which you referred to. That you may
properly appraise them, I might say they are of March 1933 and
January 1935, and I want to call your attention to the seasonal
phase of the furniture business, and that these figures based on I
month compared with another, might be very misleading.
For instance, March is not a high-production month, whereas the
later months in the season are the high-production months.
And also in the number of employees. You must take into consideration that the reduction in the hours of employment under the
code was fully 20 percent of what it had been normally in March
1933; in other words, the normal hours of working in the furniture
business probably averaged about 50 hours a week. There were a
few sections where there may be some plants operating under a 55hour and others where they are operating under a 45- or 48-hour
week basis. You must take those factors into consideration in
appraising those figures.
Senator COUZENS. What are the hours now?
Mr. IRwIN. Forty hours.
Senator CouzENs. You employ in your industry, pretty generally,
skilled labor, do you not?
Mr. IRWIN. No; the employment in the furniture business is a
very large percentage of common and semiskilled labor. There is
only a limited amount of labor in the fu-niture business that cannot
be trained for its work within a comparatively few months' period.
There are, however, certain sections of labor which take years of
apprenticeships in order to reach the highest degree, like carving, and
the artists that do the decorating and work of that character, and some
machine work, but on the average it is what you might call a lowskilled industry as far as the average is concerned.
The CHAIRMAN. Will you point out to the committee just as succinctly as you can, any criticisms that you have to offer, together with
such constructive suggestions as you may desire to make?
Mr. IRwIN. Yes, sir; I will be very glad to.
Senator COTUZENS. Before you do that, what percentage of your
employees would you term "skilled workers?"
Mr. IRWiN. I should not think it would run over 20 to 25 percent,
Senator. Of course it depends on what the definition of "skilled
worker" is, how long an apprenticeship it requires in ordcr to givo on^
a classification of skilledd work."
Senator COUZENS. Is there any shortage of skilled workers in the
industry now?
Mr. IRwIN. No, sir.
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Senator COUZENS. What effect would the 30-hour week have on
your industry?
Mr. RWIN. I think it would have the same effect that I feel it
would have upon the entire country.
The CHAIRMAN. What is that?
Mr. IRWIN. If you cut down the productivity of men, which you
will cut down by fixing the hours of work at any such basis as 30 hours
a week, you are going to lower the living standards of the people of
this country, and I do not believe you can get away from that economic
fact. I do not believe you can get away from the economic fact
that a man's living standards and average living standards in this
country or any country are directly related to and controlled by his
productivity, and that the increase in the productivity in this country
during the last 30 or 40 years, which was so marked because of
technological improvements, and in 30 or 40 years productivity in
this country, increased per man about 60 percent, and that that
accounts for the increased standards of living and the changes that
we have seen come about in our lifetime.
If you go the reverse way, you are going to lower those standards.
The CHAIRMAN. Suppose that you pay the same amount in the
weekly pay envelop for the 30 hours of a or as you now pay for the
40 hours of labor do you think that would be a burden upon industry?
. Mr. IRWIN. No burden on industry at all, but a great burden on
society. It does not make any difference to me as a manufacturerTl'e CHAIRMAN (interrupting). You mean the prices would be
increased?
Mr. IRWIN. Certainly. The prices of all commodities, where we
have free and open competition.
Senator COUZENS. Have you any estimate as to the number of
employees that can be put to work as a result of the reduction of hours?
Mr. IRWIN. I have not.
Senator COUZENS. You have never attempted to figure that out?
Mr. IRWIN. No, sir. You have to take the total number of the
people that are out of work the unemployed, and figure that in relation to the number of employed that are working, and reduce to a
point where you will absorb them all, if in the process you do not bring
about a decline in production. The 30-hour plan or any short-work
plan, as I see it, is nothing but a spread-the-work plan. It does not
increase work.
Senator COUZENS. Have you in Grand Rapids or anywhere else
observed the kind of men or the occupations of the men that are now
out of work?
Mr. IRWIN. In a general way.
Senator CouzENs. What is it?
Mr. IRWIN. I think it is what you might call an average run. You
have relation to skilled or unskilled?
Senator CouzENs, Either one. When we are talking about 10 or 11
million unemployed, I wondered what they were composed of, common
labor or skilled labor, or what percentages of either?
Mr. IRWIN. I think they are probably in the same relation that
they were when they were all in production, because it takes, running
on a reduced time, it takes the same relative proportion of skilled to
common labor, so I think it is fair to assume that those now out of
employment are in that same relationship.
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Senator COUZENS. Do you not think, Mr. Irwin, that the large

portion of these men that are out of work now belong to the building
trades?
Mr. IRWIN. A substantial amount. The last figures that I saw
showed that out of 11,000,000 men unemployed, there were about
6,000,000 in industry and about 5,000,000 in service.
,Senator COUZENS. When you say "in industry", do you mean to
include the building trads?
Mr. IRWIN. Including the building trades. And I think that about
half of the number of productive laborers that are out of employment
are in the building trades and the other half in industry. That is
just my memory from the last figures that I saw.
Senator CouzENS. Is it your observation that most of the unemiployed might be classified as common labor?
Mr. IRWIN. No, it is not. Because you can take the industries
that are known to be at a very low ebb, like the machinery industry.
The woodworking machinery, taking that just as an illustration. I
happen to know something about that. I was in times past a purchaser of machinery and interested in a very small operation of that
character. That business is just almost nil today. That business
did employ a very high percentage of skilled labor. Unless that labor
has found employment in other industries, like the automobile
industry or industries of that character that might use the like type
of labor, I think it is fair to assume that they are out of employment.
The CHAIRMAN. Now, Mr. Irwin, would you give us your criticisms and constructive suggestions?
Mr. IRwIN. May I put this letter in, which is quite important, and
which I started to read?
The CHAIRMAN. Yes.
Mr. IRwIN. This first letter that I read has a note at the bottom
showing that this same letter had been sent to six other concerns, the
Jensen Bridge & Supply Co., Sandusky, Mich.; U. S. Bridge &
Culvert Co., Bay City, Mich.; Yeager Bridge Co., Port Huron,
Mich.; Bark River Bridge & Culvert Co.; Bark River, Mich; Charles
Gunderson, Escanaba, Mich.; and J. F. Manahan, Big Rapids, Mich.
The letter which was enclosed with this is headed "Republic Steel
Corporation, Youngstown, Ohio, June 13, 1933, Circular 33-18.'
(Reading:)
Subject: National Industrial R0)covery Act.
To the members of the Toncan Clvert Manufaturers' Association.
GENTLEMEN: As a matter of undoubted interest and of possible benefit to you,

we feel that you should be advised that a meeting was held last week by representatives from most of the leading culvert-sheet-producing mills, at which meeting it was decided that it is desirable and essential to have the c- rugated-metal
industry controlled by the culvert-sheet-producing mills in a manner that will not
conflict with the provisions of the National Recovery Act and a recommendation
has been made to the National Association of Flat Rolled Steel Manufacturers
that a plan for the control of the culvert industry be immediately set up and that
plan we can assure you, if adopted, will immediately and effectively curb all unethical competition which has existed heretofore in any territory and will put the
control of the sales organizations of the various culvert fabricators throughout the
country strictly under the respective mills from whom their supplies are purchased.
Furthermore, the plan, if adopted, means that if any culvert manufacturer
representing a given mill refuses to abide by the majority decision of the oulvert
manufacturers in his territory, then his supply of sheets from the mill from whom
he has been accustomed to purchase is Immediately shut off and arrangements ar
such as will prevent his securing a supply of sheets ftom any, other sduioe..' ' "
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Senator CLARK. Who wrote that letter, did you say?
Mr. IRWIN. The Republic Steel Corporation.
Senator KING. Proceed.
Mr. IRWIN (reading):

From the foregoing, which is necessarily quite general and which cannot be

made specific until the recommendation referred to has been approved or
amended, you will observe we are sure, that when the plan is adopted, your ionnage record will be simply a reflection of the sales ability of your organization
and your ability to compete with all other culvert makers in your territory on
an even basis.
Under the price-fixing plan of the National Industrial Recovery Act, every
culvert buyer in the United States will pay identically the same price for his
sheet supplies and when the plan has been worked out to a final conclusion their
sales prices will also be identical.
It seemed at our meeting last week to be the consensus of opinion that the culvert situation was in such a deplorable condition in all sections of the country as
to make it mandatory that some drastic action be taken and taken at once, and
for that reason we are hopeful that the recommendation submitted will be approved and, if it is, then you can confidendy depend upon it that your territory
will be organized in a systematic manner just as quickly as the various mills'
representatives can work out all the necessary details.
Very truly yours,
REPUBLIC STEEL
CoRPoRATION,
L. D. MERCER,
Assistant Manager of Sales, Sheet, and Strip Steel Division.

Senator KING. Did you learn who were present at the meeting
referred to in that letter? Who called it andwho was the dominant
factors in it?
Mr. IRWIN. No. This correspondence was furnished to me by
Mr. Beach, of the Beach Manufacturing Co., of Charlotte, Mich.

Mr. Beach also told me that he was practically at a standstill in the
development of his business. lie was afraid to go ahead. He was

afraid to make new patterns, because he might at any time, because
of this power under the N. R. A., be shut off from his supply.
Senator CLARK. In other words, nearly all culverts sold in the
country are sold to States and municipalities, and under this arrangement any manufacturer who refused to adhere to uniform prices and
uniform bids for these public institutions, would be shut off from his
source of supply?
Mr. IRWIN. Yes, sir. Mr. Beach tells me to say to the committee
that he will be glad to testify to the receipt of these letters. He
hesitated to come to Washington because of the expense entailed in
connection with it.
There is another letter in connection With this which was enclosed
with this first original letter, which was written to the Republic

Steel Co., of Youngstown, Ohio, under date of June 15, by the Jensen
Bridge & Supply Co., the company which sent out to the culvert
manufacturers the Republic Co.'s letter.
This letter is dated June 15, 1933 and is addressed to the attention of
Mr. L. D. Mercer, assistant manager sheet sales, in re National Recov-

ery Act.

(Reading:)

: In reply to your letter of June 13 to the members of the Toncan
Culvert Manufacturei Association, will say that it is the most interesting letter
-I have received in a long time. It is my conviction that the passage of this act is
a most beneficial bit of legislation that has been passed, for the benefit of the indusI I
:. I I ,
try, in a long time.
I am taking the liberty of sending a copy of, your letter to the various culvert
fabricators in the State of Michigan, as I want to go on record with them as being
willing and anxious to do everything possible to get our industry out of the rut
GENTLEM

T
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and on some kind of a paying basis. I am sure that all the other fabricators feel
very much the same as I do, and you can rest amured that I will do everything
possible to help this movement along.
Senator CLARK. The movement being to fix prices?
Mr. IRWIN. Just a moment, please. Here is another one, Senator:
I just returned from Chicago this morning, afterattending a number of meetings
with reference to improving conditions n the wire industry, and we are very hopeful af accomplishing something.
Sincerely hoping that you will do everything possible to help us straighten out
our difficulties
in Michigan,
I remain.
Very truly
yours,
JENSEN
BRIDGE & SUPPLY
CO.,
, Preident.

I think that letter is one bit of somewhat conclusive evidence if it

is authoritative, and it is very easy to ascertain that, as to what is
going on under the price-fixing and price-control powers of codes
toda.
I have some other evidence of a similar character which I will
present.

Within the last few years, there seems to have been a new meaning

given to the term "fair competition."
Senator KING. Do you mean under the codes?
Mr. IRWIN. About the code time and just before the code tune,
Senator. The new meaning seems to be that no one shall sell for less
than my price. That is my interpretation as I interpret this new
meaning.
Senator KING. That is, it is unfair competition if I should happen
to sell below your price?
Mr. IRWIN. Yes, sir.
Senator KING. Though it reaps me an enormous profit?
Mr. IRWIN. Yes, sir; that is just it exactly. Prior to this period;
and I have been 45 years in business as I testified before, and I have
been at all times in a highly competitive business. Every section of
the business that I have been engaged in has been a business that was
of a highly competitive type.
Senator KING. Two of the Senators who are now on the committee
came in after you made your statement. You are in the furniture
business and are chairman of a committee opposed to price fixing and
production control.
Mr. IRwTN. Yes; I am in the furniture business in the city of
Grand Rapids. I am interested in four institutions. We make in
some of them household furniture, school furniture, office seating,
and office furniture, both wood and steel. My life has been devoted
to the furniture business, and almost all sections of that business
during all of the period that I have been connected with it, and it has
been a highly competitive business. There were times in the schoolfurniture business in the early days, say before the Sherman law, when
all kinds of things were done, but in all recent years that business
has been, I think as competitive as any of the others.
Heretofore and prior to this period, what we knew in business as
unfair trade practices were the character of trade practices that are
prohibited today by the Clayton Act and the Federal Trade Com-'
mission Act. Unfair trade competition was the type of competition
which through a desire to obtain monopolistic control, for instance,
a great institution, a national organization might sell a product in
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one territory at less than its average price in order to cruqh out a
competitor, recouping for its loss in other territories. That is what
we always knew as unfair and ruthless competition.
Senator CouzENs. You would like that eliminated, would you not?
Mr. iwmN. I would. If the Federal Trade Conunission Act or
the Clayton Act, in order to protect industry against that character
of competition %hich has as its end the development and obtaining
of monopolistic power, I think it should be given most serious consideration. I am not here to say whether, and I am not capable of
saving whether the present Federal Trade Conunission Act and the
Clayton Act are sufficient to protect industry in that regard.
Senator KING. Haven't you seen some of the decisions of the
Federal Trade Commission and a synopsis of them which would
clearly bring under the denouncement of that organization, the
practice to which you have referred?
Mr. IRWIN. I think it would, yes; absolutely.
There have been new terms coined in the last few years as applying
to methods of competition, "cannibalistic", "aveman", "ruthless",
"cut-throat." Those terms have been coined and the claim is they
must be avoided because they produce evils to society. I say that
they are mythical evils which do not exist and the use of those terms
is nothing but invention or a camouflage to put a stigma upon free and
open competition.
I think it is ridiculous to say that industry in this country which
developed the greatest industrial system ever known in history, must
today need government and protection in the operation of its business
of a different character than it had prior to 1929. There are many
in industry today which, to use the words of Virgil Jordan in an
address he made before the National Association of Manufacturers
in New York last December said, "Many in business today have
Government-mother complex."
The object of this new philosophy is to put a straight-jacket upon
those in business, and to a large extent freeze it where it stands
today.
I fail to see upon what law-making theory that those in any given
industry could be considered to have a vested right in that business
which should entitle them to make laws in connection with that
business and under which business in that line should be done. I
think it is unsound. And to say that you are not giving it to industry
under N. R. A. but are giving it to government is but to beg the
question, because there is no bureau of government that can be built
up that is capable, that can be manned with men capable of distinguishing as to what is right and, what is wrong in relation to these
detailedrules. You must bear in mind that everybody who approaches
government under those conditions from industry naturally have a
selfish interest. Industrialists have the same human selfish interests
that runs through all mankind. And what can the deputy administrators do but take the word of those who have a selfish interest in
the decision?
If you strike out in enacting a new N. R. A. the fair-trade provisions from that which has to do with price and production control,
I think it *il be found that that section of the law is even deader
than the dodo, because the industrialists would not spend their time,
many of them, in connection with methods of competition such as
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bribery and other unfair methods of competition, all of which are,
I believe, covered by the Clayton Act.
It seems to me, gentlemen, that it is ridiculous in a great country
like this with its great area, the great diversity of business, including
everything from the traveling tinker to giant corporations like the
United States Steel Co., to say that it is possible for any bureaucracy
in the city of Washington to lay out detailed rules for the operation
of those various businesses.
Take our industry, for instance. It is an industry of small units.
I believe the average is not an employment of over 75 or 100, if it
averages that much.
Senator COUZENs. What is the maximum.

Mr. IRwiN. The largest one that I have heard of recently is a firm
in the qouth that was said to be now employing 1,400 men.'
Senator CouzENs. Do you think that is the largest in the whole
industry?
Mr. IRWIN. I do not know of any larger, unless perhaps it might
be the Crayler Manufacturing Co., which has several plants. His
combined employment might be more than that, but in the city of
Grand Rapids today there is not a plant there employing as many as
a thousand men at the present time.
Senator CouzENs. Is it your judgment that that is a rather ideal
condition, rather than these large aggregations of capital and production?
Mr. IRWIN. Yes, Senator. I think one of the great dangers of
this country today is the aggregation of capital in these large industrial corporations. I think there is an ideal condition existing in
furniture business today so far as society is concerned. There is free
and open competition. You can count on the fingers of a one-armed
man, I think, all of the people today in this country in that business
that are worth over a million dollars. I don't know who any of them
are; I could not name one of them.
I have been in Grand Rapids for 45 years and I have been engaged
in the furniture business there. I came there when the old school,
the men that started the business, were still active. I do not know
of two men in the city of Grand Rapids in the furniture business that
ever died leaving an estate of $1,000,000.
I say that condition in industry is the ideal condition so far as
society as a whole is concerned, if those units are large enough to
produce the product at the minimum cost, and I think they are.
It has been said that small industries need this protection. I think
that is a ridiculous statement if I may use a word of that type. Small
industry does not want it, as is evidenced by evidence which I will
give you a little later.
You give to small industry in this country a freo field with the
Sherman law and the Clayton .Act and other acts that prohibit unfair
competition, and no one will need to shed any crocodile tears for small
industry.
Senator CouzENs. Have those acts that you refer to been enforced?
Mr. IRWIN. So for as my experience is concerned, Senator, in reference to the Clayton Act and the Federal Trade Commission, or in
other words, what we have called "unfair competition" 'heretofore,
I think they have been. My perspective may be somewhat limited,
but insofar as my experience has gone, I think the Sherman law has
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never been properly enforced in this country. Its enforcement has
been sporadic. There have been times when a fairly good job has
evidently been done, but I do not think it has ever been enforced
the way it should be enforced in the protection of society.
Senator COuZENS. It certainly has not been enforced so far as the
Steel Corporation and the Aluminum Co. and others like that.
Mr. Iaw N. I would not think so on some things that I think I know.
Senator KING. Generally speaking, in your industry-that is in
the furniture business-and I assent to your views about the necessity and advantage for the good of society to have a diffusion of industry-has there been unfair practices?
Mr. IRWIN. In our business?
Senator KING. Yes; or generally.
Mr. IRWIN. No, not to any degree at all. It is what some man
might say is an unfair practice. I would say the nearest to what I
would classify as an unfair trade practice in our industry was the
appropriation on the part of one organization of another one's design.
There should be a law establishing a property right in design the
same as there is establishing a property right'in invention, and we
are going to move--industry is going to move in this session of Congress asking for just such a bill.
Other than that, the unfair trade practices--as I say, if you interpret when some man sells goods for less than you think he can
make them for or you can make them for as being an unfair trade
practice, we have lots of that, but I do not think that that can properly be classified as an unfair trade practice. If a man sells goods too
long under cost, the sheriff cones around and gets him in the end.
Senator BLACK. As I understand it, your idea of competition is
that if one can sell cheaper than the other, he should do it?
Mr. IRWIN. Of course. It is the development of individual initiative and free and open competition, and we have gone as far as we
have in this country because of that, and any time you stop that
you are going to stop development. There is not any basic reason, if
our laws that are passed by Congress are based on sound economics,
why we cannot, after this depression-I think the cycles of depression
are things you will never be able to get away from as long as you
have a capitalistic system-but I think after' this depression, if we
have laws based upon sound economics, we will rise from this depression as we have from every depression, and the people will come to a
higher standard of living than we have ever had before. If we encourage productive methods, technological development, and thereby
increase a man's productivity, there is not any question but that we
will increase the standard of living.
Then it should be looked to to see that the distribution of that
created wealth, is a fair distribution, and in my humble judgment we
never can get back to a prosperity condition in this country until we
are again producing the amount of wealth at least that we were producing in 1929. 1 do not mean existing wealth, I do not refer to the
brick and the mortar in this building awd all the other buildings, but
I am talking about the daily created wealth. That is where you get
buying power. If we want to increase buying power in this country,
we must have more production and then see that that production is
properly distributed, the right amount to capital, the right amount for
government, and the balance is bound to go to the purchaser.
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Senator COUZENS. Is there any phase of N. R. A. that you believe
should be renewed?
Mr. IRWIN. Yes, sir.
Senator COUZENS. Are you coming to that later?
Mr. IRWIN. I had mentioned it before you came in, Senator.
Senator COUZENS. I beg your pardon.
Mr. IRWIN. The minimum wage section. I think the minimum
wage section of the N. R. A. Act is absolutely needed in this country.
I-said that I entirely agree with Mr. Green in his statement yesterday
that there should be one, but I think it should be a single base for
each industry, leaving it to either individual or collective bargaining
to fix the wage rates above that. I think if you did not have a minimum wage, with employment such as it is today, the price of labor
would be i :)mediately driven down to where it was before the passage
of this act, because there is an oversupply of labor at this time in
proportion to the demand.
Senator COUZENS. To that extent, N. R. A. has been a good thing,
you think?
Mr. IRWIN. I think so. And anything that it may have done in
relation to the child labor prohibition. I know that has not made any
material change in our State because we had State laws which prevented it. It may have changed a year or two in the time that a boy
of 14 could work. He might have to wait until 16, and that may be
questionable as to whether that chane was advisable. However, it
has made no material difference in our State.
Senator CouzENs. Do you believe in maximum hours?
Mr. IRWIN. Not fixed by statutory law.
Senator COUZENS. By some governmental agency?
Mr. IRWIN. No; I do not believe in it. I think the question of
hours should be left as it is in the past. In the last 30 years, prior to
1929, there has been a reduction in the hours of labor in this country
of about 13 percent. It was a natural process going on. The question
of the shorter workweek is a social question and not an economic
question. As an economic question it is going to reduce--that is,
when you get below a certain number of hours of labor, where production will be at its maximum per man, you are going to reduce the
production and thereby reduce the standard of living. During this
period of 30 yearsSenator CLARK (interrupting). Do you believe that all of the 8-hour
laws should be repealed?
Mr. IRWIN. It is not for me to say.
Senator CLARK. I want to get your theory.
Mr. IRWIN. I am giving you my economics as I see it.
Senator CLARK. Would you repeal, for instance, the 8-hour laws
as applied to railroad employees?
Mr. IRWIN. No, not necessarily.
Senator CLARK. If your theory is correct, it is not a matter of
Government regulation.
Mr. IRWIN. I think you have got to take into consideration the
hours that have been developed in industries in which there were no
fixed hours by statutory law. Mr. Green yesterday spoke of there
being still 60-, 70-, and 80-hour workweeks in this country. I have
lived in an industrial town for 45 years. We have quite a diversity of
industry there. Forty-five years ago we had a 60-hour week in Grand
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Rapids. It then dropped to 55 and later to 50 hours a week. I don't
know of any 60- or 70- or 80-hour week in industry today in any
industry that I know anything about, unless perchance an occasional
man on a watchman's job or a sitting job of that character, but far and
wide there is not such a thing existing in this country today.
So I think that the natural processes, the natural desires of people
for greater leisure--but it must be in relation to their income-have
brought about in a natural way the reductions that should come.
I say when by law or government, or under code laws, you arbitrarily within a few months cut down the permissible hours of labor
in this country to a 40-hour week or take off 20 percent, you have set
the country" back and the living standard back 7 years, because it
was 7 years prior to 1929 there was an increase in man's productivity
equal to that amount.
Senator BLACK. Mr. Irwin, how many months did your factory
run last year?
Mr. IRWIN. We ran almost every day.
Senator BLACK. How many did you run the year before?
Mr. IRWIN. What I mean, our operation is almost a continuous
one. We may shut down for a few days at a time, but it is regulated by the amount of work we have, and then the number of em-

ployees.

Senator

BLACK.

Have you been running continuously through the

depression?
Mr. IRWIN. .No, sir.

Senator BLACK. How many months did you run in 1933?
* Mr. IRWIN. Again I say we ran 12 months, but with a very much
reduced crew.
Senator BLACK. What reduction, would you say?
Mr. IRwiN. 1933?
Senator BLACK. Yes.,
Mr. IRWIN. Figuring the full time, I do not think we were aver-

aging over 35 35.
or 40 nerrlnt employment on an hourly basis.
ably not over
Senator BLACK. In 1932 what percentage did you run?
A

Prob-

Mr. IR wN. 1932 was a little better, as we hit the low spot in 1933;
1932, possibly 40 percent.

'Senator

BLACK.

In 1931, what did you run?

Mr. IRWIN. I am just giving you this from memory.
Senator BLACK. Yes; just approximately.
Mr. IRwim. I would say possibly 50 or 60.
Senator BLACK. In 1930, what did you run?
Mr. IRWIN. I think our 1930 operations may have been not over
60 percent. Our business was a little better when we reduced our
staffSenator BLACK (interrupting). In 1929, what did you run?
Mr. IRWIN. Fifty hours.
Senator BLACK. In 1929 then you ran 100-percent capacity?
Mr. IRWIN. Practically so.
Senator BLACK. As to the whole year?
Mr. IRWIN. The continuity of working time in the furniture
business is as good as any industry that I know of. In other words,
we have not the peak seasons to the same degrees that exists in many
other industries.
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Senator

BLACK.

That is the average during that 5-year period,

58 percent?
Mr. IRWIN. Yes.
Senator BLACK. Society lost 42-percent capacity production there
during the 5 years?
Mr. IRwIN. Yes, sir.
,Senator BLACK. And your business was running a great deal better
than an average business in return, wasn't it?
Mr. IRWIN. I do not know as to that. I may be a little high in
my figures. I did not think there was any business that was much
worse than the furniture business.
Senator BLACK. You did not think any was much worse than it?
MT. IRWIN. No; I did not think so.
Senator BLACK. You realize, of course, that we have been having
a so-called "cycle" like that all through the years?
Mr. IRWIN. Yes, sir. Have been through a number of them starting with 1893.
Senator BLACK. That is a pretty good average, 58 percent, is it not,
for any 5-year period that you can select for business throughout this
country?
Mr. IRWIN. If you are speaking of 58 percent of our maximum
production, I did not intend to convey that thought to you, because
our business has not been anything like 50 percent during these last
few years.
Senator BLACK. What has it been, would you say, on an average
for the last 5 years?
Mr. IRWIN. Since 1929-eliminating 1930 because we did not get
in our business the full effect of the depression until the year following-but from 1930, it has not been from 33g to 40 percent volume.
Senator BLACK. In other words, through that period of years,
society was losing that 66 percent of the production that your business
could have given it if the people had been able to buy?
Mr. IRWIN. If we had been able to keep the machine going.
Senator BLAUa&. And you would have been able to keep the machine
going if you had been able to sell?
Mr. IRWIN. Yes, sir.
Senator BLACK. And of course, under our system, the thing that
makes it run is purchasers with money. You cannot afford to operate
your factory unless you can sell at a profit?
Mr. IRwIN. No.
Senator BLACK. May I ask you in that connection thenMr. IRWIN (interrilpting). But pardon me, Senator. I do not
want to admit that it is just purchase with money. It is production
of other products that may be exchanged. There is a great difference
between money and wealth created by production.
Senator BLACK. All the difference.
Mr. IRWIN. The money is just a standard medium of exchange,
but in reality the furniture man trades furniture for automobiles.
He trades it for clothing. The more furniture he makes, the more
he will have to trade.
, Senator BLACK. So that of course the thing that we need, as ou
stated a while ago, and with which I fully agree, is the most production we can get out of our system?
Mr. IRwIN. Yes, sir.
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Senator BLACK. The fact that you had 33% percent there, that is
somewhat in line according to your observation, with the other business enterprises in this country, is it not?
Mr. IRWIN. Yes, sir. The consumer industries have not gone at so
low a rate of production as thedurable goods industries. The consumer goods have gone much higher in the rate of production.
Senator BLACK. You mean the things that people consume everyday.
Mr. IRWIN. The seat of our troubles today is in the durable goods
industries.
Senator BLACK. You had run during part of the time at full capacity, had you not?
Mr. IRWIN. I do not think our plant has operated a day at full
capacity since 1929.
Senator BLACK. Did it run at full capacity in 1929?
Mr. IRWIN. Pretty close to it; not quite. There was a little dropping off in business from 1927. I think 1927 was the peak. Building
started to decline about that time and there was a general decline in
the furniture business.
Senator BLACK. So that in reality it has now been about 8 years
since your furniture factory ran at capacity?
Mr. IRWIN. As I say, I do not think 1929 was quite capacity, but it
was a good average business. I would like to see it back to that.
Senator KING. In the 5 years preceding that, were you running at
full capacity?
Mr. IRwIN. Yes sir.
Senator BLACK. How lorg did you run at full capacity in the 1920's?
Has there ever been a time that you ran at full capacity 5 years
continuously?
Mr. IRWIN. We had the depression of 1920 when the prices broke
after the high prices following the war. That depression only lasted
about 9 months. Within the middle -% the next year-1921-we
were back to about the normal business, and we went from 1921 to
1929 through a period of what I would say was as good a period as
this country has ever seen within my time.
Of course you realize that there is no period of the greatest prosperity of which we have a record where production is up to 100 percent
capacity. The statistics show that even in the best period of 1928
or 1929, there was a potential production of 15 or 20 percent in excess
of what was produced.
Senator BLACK. That is according to Brookings?
Mr. IRWIN. That is according to Brookings; yes, sir.
Senator BLACK. Are you familiar with the other report that was
made by the Government engineers which showed it was only about
55 percent?
Mr. IRWIN. No, I am not.
Senator BLACK. In that connection, however-we are talking now
about society Iosing-when you were running at one-third didyou
discharge two-thirds of your employees or reduce their hours or their
earnings? Which course did your factory pursue?
Mr. IRWIN. We maintained substantially the same working hours.
They were working upon that basis. But there were years there that
the men might only have 2 or 3 days work a week. At the same time,
the day they did work, they worked 9 hours.
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Senator BLACK. In other words, what I was getting at was this:
Instead of discharging this two-thirds when you were only running
at one-third capacity, you would retain them on the pay rolls to keep
yow organization?
Mr. Iw0n. We brought it down, Senator, to what you might call
a minimum working crew, and we retained our best men, naturally.
Senator BLACK. So that as a matter of fact, when you were running
at ofily one-third, it is true, is it not, that ordinary business sagacity
and caution demanded that you reduce your pay roll in accordance
therewith.
Mr. IRWIN. You absolutely have to. We cannot make any more
than we can sell, for very long.
Senator BjACK. That is the system?
Mr. IRwIN. We do not want the sheriff to come along.

Senator BLACK. So that as a matter of fact during that period
that you were running one-third over this period of years, there were
that many people who were either thrown out of a job or had their
ear wings reduced in proportion to the decreased business, the decrease
being two-thirds. That being true, those people either had to be
supported by someone else or supported by the Government or die?
Mr. IRWIN. Yes, sir.
Senator BLAca. So that it became a question whether they would
be supported by voluntary contribution if they could not get any
other job or supported by the taxes paid by you and other business
men?
Mr. IRWIN. Yes, sir.

Senator BLACK. And the country at the same time was suffering
the loss of the products that could have been made if your factory hag
run and these men had not been idle, thereby reducing the living
standards?
Mr. litwx. We am still suffering.
Senator BLACK. Still suffering?
1M i. Inwrn. Yes, air.
Senator BLACK. Bot the public and the men, because of this idleness
of InwiN.
men and machines?
Mr.
Absolutely.
Senator BLAcK. Your problem of course is to find somebody that
I bu the out ut of your factory, is it not?
- r Mr.'nw . Yes,'sir.
Senator BLACK. And your taxes run on just the same, approximately, do they not?
Mr. IRWIN. Yes, sir.
Senator BLACK. And your interest, if you have any interest, or
those businesses that have it?
Mr. IRWIN. Yes, sir.
Senator BLACK. So that if you had a full time employment in that

factory and you could sell your goods so as to authorize running it full
time, you would be selling those goods and could afford to sell them at
a great deal cheaper rate than you could afford to sell them today,
could you not?
Mr. Imw

.'

Yes, sir.

Senator BLACK. And that being true, do you figure that society
would sustain any very great loss if you would put these people back
to work at a reduced lhour and pay those whose hours were reduced,
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the same wage that you are paying them, would society get more or
less? We are talking about society now-would it get more or less
production?
Mr. IRWIN. In the first place, you cannot pay them the same
wages.
Senator BLACK. I will get to that in a moment. In the first place,
if you would put them back to work at the same wages, reducing the
hours, would you produce more or less today?
Mr. IRWIN. I do not know whether I get your question.
Senator BLACK. If yoU were to reemploy two-thirds of the men and
run at full capacity and employ them at 6 hours and pay all of them
what you are paying them now for whatever hour-day you are running,
8 or 10 or whatever it is, would society get more furniture or les14
furniture?
Mr. IJRWN. If we filled our factory to capacity on the 6-hour basis,
we can produce more goods than we are producing today, I think, on
a 40-hour basis because we are nowhere near up to full employment.
But of course we cannot do that, Senator, unless we can sell it.
Senator BLACK. I will get to that in a moment. That is the other
part. I understand what you have in mind, but it is true that if
you did run that factory to capacity, whatever wages you pay the
men-we %villassume first paying the same hourly wage you are paving now-you would produce at a great deal cheaper per unit., would
you not?
Mr. InwiN. Yes: if we could run the factory to capacity we would
produce more. If we run it 50 hours a week, we will produce a lot
more furniture than if we operate at 30 hours a week.,
Senator BLACK. And produce it cheaper, would you not?
Mr. IRWiN. The more we can produce, the loss will be the overhead.
if we run 50 hours a week, we can produce a great deal more furniture than we can produce on any 30-hour operation.
Senator BLACK. So that we get down to the simple problem that
we have in this country is thaL we cannot sell it today as fast as we
..
..
can produce it. That is it, is it not?
Mr. IRWIN. That is the situation that exists today.
Senator BLACK. There are 20,000,000 people that you help to feed
with your taxes?
Mr. IRWIN. Yes, sir.
Senator BLACK. That goes in as a part of the expense of operating
your daily business, does it not?
Mr. IRWIN. Yes, sir.
Senator BLACK. And to that extent it adds to the cost of that
furniture, does it not?
Mr. IRwIN. Yes, sir.
Senator BLACK. So that if you could be relieved of a tax of feeding
the hungry and the unemployed, that also would justify you in
producing at a cheaper price per unit than you can produce today,
would it not?
Mr. IRWIN. It would enable us to do it,
If our taxes are less, of
course the cost will be less.
Senator BLACK. SO that today, you and every other business
enterprise in America are having to put out a greater outlay for the
expense of production ]er unit by reason of two causes-one that you
cannot run your mammum capacity, and the other that you are
119782--85--Pr 8-26
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having to pay additional taxes to support the very unemployed that
are not workungand are not buying your goods?
Mr. IRWIN. No question about it at all.
Senator BLACK. Do you think that if we had a 30-hour week
today-forgetting now the wage question for just a moment-and
ut all of them to work producing at capacity, that not only your
business but every other business in this country would have a greatly
increased output at a much reduced price or cost per unit?
Mr. IRWIN. No, I do not think so. In the first place, you cannot
necessarily put them all to work on a 30-hour weekSenator BLACK (interrupting). I am assuming they are all put to
work on a 30-hour basis. What I wanted to know is first, in your
judgment, would that greatly increase production in America?
Mr. IRWIN. I would have to figure the number of employed against
the number of unemployed in order to answer your question. Have
not those figures before me, but the point I want to make is that the
shortening of the workweek or the working time to 30 hours does
not create more work; it merely spreads the work. The reduction
from 50 to 40 hours under the code did not create more production;
it merely spread the work. And I think that during the last year
and a half, the most forgotten man in this country was the good workman with a job who had to give up 20 percent of his wealth-producing
capacity in order to take care of the person who was out of employment.
Senator BLACK. He did not object to that if he had the same wages,
did he?
Mr. IRWIN. I am heartily in accord with the idea that society must
take care of and should take care of those that are out of employment
but I say that you put too great a burden upon the working men of
this country until you had at least to a greater extent tapped the
pools of wealth of this country in order to take care of the unemployed.
Senator BLACK. Which way would you rather support them, by
taxes or by wages?
Mr. IRwIN. Wages of course. But when you take away from one
man and give to another manSenator BLACK (interrupting). And you do that by taxes, do you
not?
Mr. IRWIN. You are doing the same proposition on shortening the
hours. I can give you cases. You take a man for instance in our employ that was getting $25 a week. He was getting that for 50 hours.
The time was shortened to 40 hours; and he still gets his $25 a week
because we advanced to compensate for the shortening of hours. For
a few months that man had a little advantage before the reflex of the
increases hourly cost came into the products that he buys, and he had
10 hours more of leisure time.
But what is the situation today? As a result of the increased cost,
his living costs have gone up, so instead of getting a benefit from that,

it is the exact equivalent of a cut in his pay.
Senator BLACK. Let us see about that. What percentage of the
cost of your material is labor?
Mr. IRwiN. About 33% percent.
Senator BLACK. And 33X percent being your labor costMr. IRWIN (interrupting). Wait a minute. I want to correct that
statement. If you say what percentage of the cost of furniture is
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labor, I think I would have to answer, near to 90 percent, because
there is labor in what we call our raw material.
Senator BLACK. What is the added value of the raw products that
you have in the furniture business-what is the proportionate cost of
labor with the other elements entering into it?
Mr. IRWIN. As we buy the raw productsSenator BLACK (interrupting). That is what I am talking about.
Mr. IRWIN. About 33% percent.

Senator BLACK. All right. It is true that you have increased production in 1934, have you not?
Mr. IRWIN. We have sold more goods.

Senator

Sold more goods?
Wait a minute, I want to correct that.
Our fiscal year in our business comes in June, and from my latest
figures, I do not think our business for the year which will end the
first of the coming June, for that fiscal year will be as large as it was
the year before.
Senator BLACK. How much have you increased prices?
Mr. IRWIN. I would say that the increase in prices has probably
been 15 percent.
Senator BLACK. And your cost of labor is 33%Mr. IRWIN (interrupting). We had about a 25-percent increase in
the cost of labor.
Senator BLACK. Have your profits gone up or gone down?
BLACK.

Mr. IRWIN. A few more.

Mr. IRWIN. "We ain't got no profits."

Senator BLAcK. Have your losses increased or decreased?
Mr. IRWIN. Our losses in the last fiscal year have been a little less
than our loss for the year before, but not so much, and when you
take the item of what we call loss on inventory, I think the operating
loss was not far different.
Senator BLACK. How much was it this year?
Mr. IRWIN. I do not know.

Senator

BLACEL.

More or less?

Mr. IRWIN. I am not able to say because we are not to the end

of the fiscal year, but I feel reasonably sure that we are going to have
a substantial loss on this year's operation.
Senator BLACK. Will it be more or less than it was in 1932?
Mr. IRWIN. I think it will be a little less than it was in 1932;
I hope so.
Senator BLACK. And you paid your labor 25 percent more?
Mr. IRWIN. We have not paid our labor 25 percent more measured
by the purchasing power of his wages. In dollars; yes.
Senator BLACK. You have paid him 25 percent more in money?
Mr. IRWIN. In dollars; yes.

Senator

BLACK. And
Mr. IRWIN. Yes.
Senator BLACK. You

you have raised your prices 15 percent?

do not claim, do you, that there is any justification on earth for that company raising its prices the exact amount
that it raises the prices of labor?
Mr. IRWIN. This happened to work out that way in the end.
Senator BLACK. The exact amount? Even though it only costs
one-third?
Mr. IRWIN. It costs more than one-third. You have to take the
labor elements that enter into the raw materials, which is the lumber

756

INVESTIGATION OF NATIONAL RECOWVRY ADMINISTRATION

that we buy that costs us $100 per thousand. What is it worth in
the tree? Five dollars or $10 a thousand at the very most. It is
the cost factors of labor which regulate the ultimate cost of that
lumber through the various processes including the cost of transportation.

It is the same with coal in the ground.

What is coal in the ground

worth? You can buy millions of acres at 5 cents an acre, and coal
costs us $5 or $6 a ton delivered in Grand Rapids. It is the element
of labor that you have to take into consideration.
Senator BLACK. I have before me the report of profits of the Continental Can Co., which is one of the two big companies that manufacture cans, and I find its profits in 1927, the net before dividends
was $4,439,000; and in 1934 was $10,707,000. Do you think that
there would be any room there to increase wages to enable them to
buy more of your furniture?
Mr. IRWIN. I would say that there might be, or to reduce prices.
They may possibly be doing what they were trying to do in the culvert
business according to this correspondence; I don't know.
Senator BLACK. That is correct. But we do agree on this, do we
not, Mr. Irwin? We have got to have, and I want to say that, in the
main, I am in sympathy with the position you have, that what we
have is a system to produce that can produce a great deal.
Mr. IRWIN. Yes, sir.
Senator BLACK. But we can produce it faster than we can find
people who are able to buy it with the incomes they receive.
.
Mr. IRWIN. As it stands today; yes, sir. We have got to get the
machine under way. We have got to work and analyze what it was
that brought us out of the other depressions and see if we cannot
apply those principles instead of changing the entire economics -of our
system, in my judgment.
Senator BLACK. You will agree with me, will you not, that what
we need in this country is an increase in the real wages and an increase in the real farmers' prices?
Mr. IRWIN. What we need in this country is an increase in production. That in and by itself will give an increase in the wages measured by the proper standard.
Senator BLACK. All right. Increase in the production; I agree
with you there.
Senator KING. Senator, may I interrupt you?
Senator BLACK. Yes.
Senator KING. Mr. Irwin has to leave, and we have to adjourn at
12 o'clock.
Senator BLACK. He has brought up a question in which I am very
much interested, and I want to ask more questions. I agree that
what we need is an increase in production, and, agreeing with that, are
you ever going to produce any more until you have some customers
who are able to buy it?
Mr. IRWIN. We are not.
Senator BLACK. You have no idea of doing it?
Mr. IRWIN. We cannot do it.
Senator BLACK. And neither will any other business enterprise in
this country?
Mr. IRWIN. I do not think so.
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Senator BLACK. So what you want is more people able to buy in
order to have an increased production; is that not so?
Mr. IRWIN. Absolutely. If you can get the machine started, some
making furniture and some making other things, we will have the
commodities to exchange.
Senator KING. Now, Mr. Irwin, will you precede with your statement?
Mr.,IRwIN. All right, if I may. I think I will finish well within the
time.
What I claim or state is that, in my judgment, free and open competition is the governor which automatically regulates the return to
capital. If you can maintain the Sherman Antitrust law, that will
take care of capital's return.
As I said before, I think the furniture business is a fine example
of the operation of the laws of free competition.
I say that it is a false theory on the part of industry that profits
should come before recovery. I think we ought to accept the economic fact that profits cannot generally come until after we have
recovered. Industry in this country is asking of the administration
and Congress that we have recovery before reform. I think by the
same analogy they should say that the profits should come after
recovery.
There has been a great deal said about the relation of profits to
wages, and that a concern must be a profitable concern in order to pay
a good wage. I want to say to you that it is my experience in business,
and I think it applies to all business that there are other factors than
profit which is really what regulates the productive wages. You
have many examples of national institutions in this country, profitable
ones, that are notoriously payers of low wages. You can take in
almost any city where there are half a dozen factories operating on one
kind of production, and one may be or two may be very profitable,
and another operating at a loss, and they all paying substantially the
same wages. So I think it is an unsound principle to say that it is the
profit factor that we must have in order to raise wages.
Senator CouzENS, How do you account for those industries which
you have just described that are paying the same wages, some operating at a profit and some not? What is the cause of that?
Mr. IRWIN. If business conditions are normal, it may be a question
of management. There may be some other factor.
Senator COUZENS. What other factor outside of management? I
am trying to get at the bottom of it.
Mr. IRWIN. There may be an industrial change. A man might
have a certain line of furniture, for instance, and there may be a style
change, and in a sense it takes away from him what he thought was a
sound business. Just the same as we have changes in many things in
industry.
Senator CONNALLY. Obsolete plants and things of that sort?
Mr. IRWIN. Sure. There are various factors that change.
I know in my business, many times we would have a good year and
do pretty well and with no apparent hange in business conditions,
but a change in the demand for the particular product the next year,
and our results would be quite different, but at the same time we
were paying the going wages in the community. So I say it is not a
prime factor.
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I just want to present another little bit of evidence in connection
with price fixing under codes and what has been going on and what
is still going on, even though in this particular code price fixing has
been abolished.
All of the mahogany lumber that comes into this country comes
in in the form of logs and is sawn in this country. It is not only in
the most general way a competitor with other lumber but the total
quantity of it is comparatively small. As you know, it is a highgrade wood, and if a man wants furniture or trim for a builaing of
mahogany, if the style is such as to demand that wood, the fact that
it cost $10 or $15 or $20 a thousand more than oak would not make
aniy difference; he would not care. So only in the most general way
is it competitive.
This material comes in in the form of logs and is sawn in this
country. A few years ago the price of sawing, taking the logs from
the liter in the days when we ad custom mills in New York, the
price was $10 a thousand. I can have it sawn today for $15 a thousand, which goes to show that any increase in the cost brought about
by N. R. A. could only have affected a cost element of $15 a thousand.
But since that code went into effect the prices of mahogany were
raised an average of about 49 percent. For instance, 4/4 was raised
from $92 to $137; 8/4 from $107 to $157.
Senator CouzENs. That was not brought about by any increased
wages in America?
Mr. IRWIN. There is only at the maximum $15 worth of work done
in this country including the profit and overhead in the sawing
operation.
Senator CouzENs. Did that 49 percent increase come about
through an agreement of the sellers or did it come about by any
increased wages anywhere?
Mr. IRWIN. The wage could only affect thc most minor part of it.
It came about as the result of the fixing of the prices under codes.
About 2 months ago the price-fixing provisions, or "cost protection" as they call it, was thrown out of the lumber code, and there
has been a break in the prices since that time-ant, I have the figures
here to present that-in almost every kind of lumber except mahogany;
and mahogany is holding the same price today aq while they had
price-fixing codes.
I have copies of letters by some of these concerns to their salesmen.
I dislike to make them public because I think the m tn would lose his
job, which goes to show that they are still getting together and agreeing upon prices.
Senator CouzENss. That would be done then simply by the importers, would it not, practically?
Mr. IRWIN. Yes, sir.
Senator COUZENS. Would the benefits go bark to Honduras or
would they stay in the importers' pocket?
Mr. InwIN. They would stay in the importers' hands. I will say
that in times past I have imported hundred( of thousands of feet of
logs. I have a price now where I can get logs into this country and
cut it into lumber for about $100 a thousand against having to pay
$147, but they have an imporing quota, and I do not know yet
whether I will be able to'get the quota, but I suspect I will have quite
a time getting one.
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I want to put into the record a lot of figures-you may not want to
copy them all in the record-but a price list to show under date of
January 15 the prices issued by the Northern Hardwood Lumber.
Senator KING. This year?

Mr. IRwiN. This year. This is after the price-fixing was out.
They had a meeting in Chicago, and here is a price list.
Senator KING. Hand that to the stenographer and put it in the
record.
(The price list referred to is as follows:)
Price list, Jan. 15, 1985, showing delivered prices at all points in lower peninsula
of Michigan, rough-air dried
BROWN ASH
Free
alongside

Select

No. 1
conmeon

No.2
cornmon

No. 3
comMoon

4/4......
4......-

,1.50

$42.50

$36.50

$30.50

$24 50

8/4

-

6
5650

47.60

39.60

32.50

25.50

8/4

-

$44.00 1$300
47.00
33.00
47.00
33.00
60.00
33.00

$23.00
25.00
2500
25.00

Free
alongside

Select

$1.50

$64.50 $46.50

No. 1 No. 2
coom. common
mon

69.60

49.50

$95.00 $85.00
100.00 90.00
57.00
4.00

70.00
75.00
3.00

6.60

38.50
38.50

No. 3
common
$2.5.0
26.60

BASSWOOD
44 54 .
14....
8/4.

63. 00 $55.00
,70.00 60.00
73.00 63.00
0..
0.00 7000

0
12/4.
3/4

$48.006&0 ........
.
........

414:
4 and 6feet, No. 2 and better ..............................................................
$33
32( to Qi inches No. 2 common ...........................................................
33
All 10and 12feet ..........................................................................
13
..................
5
5/4and thicker: All 10and 12feet ......................................
Standard lengths No, 1 and better:
8inches and wider ........................................................................
'7
10inches and wider .....................................................................
115
12inches
and wider......................................................................
130
4/4t
8 feet and larger, long cutting:
3
No. I common .........................................................................
No. 2 common--.........................................................................
1
Key stock:
No. I and better .................................................................
70
On grades ......................................................................... $80 and 0
6/4:
Key stock, No. I and better ...............................................................
75
On grades ..............................................................................
W$and 5
I by 4 Inches, 6 to 16feet, I and 2 face clear ....................................................
55
i by), inches, a to 16feet, I and 2 face clear..-................................................
70
BUTTERNUT
Free
along.
side
414.............
54...............

$75
80

No, I
Sele

$15
50

No. 2
crnMeon
$33
3A

No.3
neD
mon
$23 6/4...............
38 8/4...............

Free
alongside
$0
80

No
Select

$50
60

No.2
cor
mon
$3
38

No. 3
commen
$25
25
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Price list, Jan. 15, 1935 showing delivered prices oaall poinra in lower peninmiula
of Aki igan, rough-airdried-Continued
BIRCH

Free

alongside

Select

$
$53
4/4 .......................................
a
71
6/4
.......................................
71
81
84 .......................................

No. 2
No. 1
common common

No. A.
No. 3
common ando D

$40
48

$35
43

$24.50
26.00

$2&I5
31 0

63

45

27.00

33.0

..........
48 .......
81
78
ox
10/4
.......................................
I 4.. ...... ...... ...... ... ... ..

130

14

0
1./4---------------------------------.
.1
3/4 ...

68

..
.....................

............
123..........
40.................
78

3

48

28 .................

........
48
3
$24.0
101
-1 -----------------------------------25,50
1by Inchs all lengths, no. 3.........................................................
34.0
by 4 Inchs all lengths,
40.00
.......................................................
no, 21.........................................................
lengths, no.
...................................................
Inche
no.
all lengths
by 4$nce
Sby
Standard stock 4/4 and 0/4 SeleMtsand better approximately 45percent 8-inch and
10-Inch
and wider,
approximate 45 percent
wider this to contain 10to16percent
14and 18fest:
Add $2.50per M feet
For each additional 10percent of8-inch and wider ..............................
Add $2perM feet
14
and
16
se.
.................................
10
percent
of
For each additional
.....
Deduct $6per At feet
For all 8-to 7.inch Selects and better ..................................
Specified widths narrower than 5 and 7 inches, price shall be same as for random
widths, except when specifically provided for.
Add $20per At feet
.............................
Straight grained, freeIrom crow grained or curly stock
I by 4 Inch and wider, 4 and I feet:
Add $45
No. I common ................................................................
Add $37
No. 2 and better ..............................................................
Add $M
No. 2 common .........................................................
Add $10
Red birch ......................................................................
6 to 16feet:
I- by 4-1nob,
Add $51
I and 2 m ce r..............................................................
Add $8
2 face
clear ...................................................................
1-by 5-Inch, 6to 1 feet:
Add $'A
clear
..............................................................
I and 2 sce
Add 66
2 face clear
...................................................................
OAK

3A
No. 2 INo.3a
No. I
1Free
moNo.°Mon
Mor
mo°n
side..°'
along-

Select

$73
$
4/4
........................................
I
..................................
78[
4
83
68
0/4 ........................................
93
8/4 .....................................

om-

com-

$48
08
3
[3
3

78
93
113
10/4.......................................

$37
8
38
3

om- I

om.

$24
$26
26 ..........
..
2 .
20 ........

...----153 ..........

SOFT ELM
along-

4/4-... $40.10
6/ ----4&60
$14.......
5&
0

$04.50
34.30
34.50

crn

Com-

com

and
sie
select
e mon

cornWon
$30.60
3000
30.60

consmon

alongsde

$24.50 8/4..... $51.60
---61.50
260
12/4.....
71.10
28.10 I10/4

and
mon
select

cornMon

com-~
won

$32.10
$26.20
$30.50
44.50
54.1,0 34.50----: . ...
:50

4/4, narrow:
$34.10
No. 2 and better ...............................................................
$2 less than No. I and select
No. I common ...... .........................................
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Price list, Jan. 15, 1985, shotein delivered price. al all poir8 in lower pimsula
of Michigan, rougt-ir dried--Continued
ROCK ELM
Free
alongside

No. I
conmon

4J4 .........
'/4
.
/4

"

78

3

63
88

No. 2
common

29
31
1

Free
alongside

No. 3
oommon

No. I No. 2
corn- lcommon
non

$4 84
o7/4
...............
88
73
26
26

4..............
98
12
/..... 108

93
93

No. 3
caml
mon

3

29...

48
.
63 1

38

41

4:Narrow, No. 2 and better ..................................................................
$43
Sapjackets ............................................................................
1
Bridge plank ..................................................................
Add $4to No, 3 price
SOFT IAPLE
Free
alongside

4/4..............
.........................
$57
6/4..- --- -"-"---........................
-.
I
62
/4
----------------------------------------72
......
77
8/4
....................................

No. 1
common

:Wc
$52
02
7
432

842
48
so
60

No. 2
common

No. 3
common

$31
3
37
37

$2350
2. 00
3.00
2L.00

4/4,narrow: No. 2 and better ..................................................................
$39
HARD MAPLE
F. A. S.

SeetI No. I
common

V4.......................................
68
53
0/4
...............................
73
88

48

48

sound
No. 3
No. 2
soononoommon : no.$
34
38

22
26

2
31

6/4
...
8
(1 f....................................
68
40
2
31
104....................................
98
83
68
43
32
26
68
40 .................
68
83
7/4
.......................................
32
40
26
83
68
58
8/4
..................................
1/4 .................................
8
16
.:
11/4 .................................
118
103
83
48...........
....
,914
................................
..
Ii
3
43...............
16/4 .................................
110
105
i83
8.....
..........
Miscut, 4/4 no, 2 and better, $36.
1by 4 inches
no. 3.$22.
Beech:F. A. S., $10less than hard maple select, $5 less than hard maple; no. 1,8$ les than hard map*
no,2, $3less than hard maple; no.3, same as hard maple.
HARD MAPLE-WHEN SOLD NO. 1 AND BETTER
SFreealong- No. 1 and
"I elc
Fsde

30 percent to 0 percent free alongside

4Aby e inches and wider, 6 feet
and longer ...............................
$68
514
by 6 inches and wider, 6 feet end longer ....................................
73
0/4by 6 inches and wider, 6 feet and longer ...................................
78 [
1/4by 6 inbes and wider, 6feet and longer ......................................
8
e0/4by 6Inches and wider, 6 feet and longer .....................................
68
12/4by6 inches and wider, 6 feet and longer ....................................
108
16/4by a Inches
and wider, 6 feet
and longer ..............................
. .148

80
53
8
73
68
8
126

The combined grade of No,I and Select may be sold at the prim designated above I16inches and wider
6 feet and longer,
4/4and thicker No. I and Better Curly, $15W
4/4and thicker Birdseye, add $M to upper bracket maple prices for free alongside only,
Heel stock, 6/4 to 10/4,add $10to No. 1 and better prices.
No, 2 Common and better (log run) may be sold at $2per M less
than No. I Common in the same thick.
Pss:
I by4 inches, to id feet, I and 2 face
...............................................
86
/4by 4 Inches, 6 to1 feet, I and 2 face
..............................................
73
tynches,6to
le feet, Iand 2face
....
.........................
...................
73
Addto hard maple prices for straight grained ........
..................................
20
Wite maple (fIat dried) .....................................................................
)a
White ma le (end dried):
Free ongside ..........................................................................
36
No. 1and Select .........................................................................
26
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Price list, Jan. 15, 1935, showing delivered prices at all points in lower peninsula
of Michigan, rough-air dried--Continued
HARD MAPLE-FLOORING STOCK
No, I

No. 2

414,4 inches and wider, 4 fet and longer, mixed grades ..................
$41
544 inches and wider, 4 feet and longer roised grades ................. 46
4-, 4 inches and wider, 4 feet and longer, mixed grades .................. .........

No. 3A

$34
38
0

$26
31
31

HARDWOOD IIEARTS-WEIGHT 1,300POUNDS
Crossing

Crossing
No. 3 plank and
colmon struct ural
stock

No. 3
plank and
common structural
stock
2

4 iy
inches, 6 to 16 feet......

$26

$32

V
2-

2

2 by 0 Inches,a to 16fet ....
_
2 by 8 inches, 6 to 16 feet
2 by 6 inches and wider, 6 to
16 I t ......................
3 by 3 inches, 6 to 1 feet......
3 by 4 inches, 6 to 16 feet .
3 by 6 inches, 6 to 16 feet ......
3 by 8 inches, 6 to 16 feet ......

20

32

26

32

27
27
29

32
32
34

28

32

3
3
4
4
4
4
6
6
8

by 10 Incites, 0 to 16 fot .....
by 12 Inches, 6 to 16 feot .....
by 4 inches, 6 to 16 feet..
by 5 inches, 6 to It) feet ......
by 6 lncho.s, 6 to 16 feet ......
by 8 Inches, 6 to 10 feet ......
'ty 6 inches, 6 to 16 feet ......
by 8 inches, 6 to 16 feet ......
by8 Iches, 6 to 16 feet ......

$38
48
32
33
32
38
33
38
48

$32
38
28
28
27
33
28
33
3

8 by 10 inches and larger, prices not less than 8 by 8 Inch .
4 to 6 foct (25 to 30 percent 4 and 6 feet) $1 less,
All on length, 8 feeL or longer, add $2.
All t0 to 16 feet, add $050.
All 12 to 16 feet, ard $1.
All 14 to 16 foet add $.50.
Sales of 2- to 6-loot lengths tsay le sold at not less than tite e4 1ahtl.hed prces for hardswood blo-king,
Selected one face sound suitable for flooring add $5 or up acec.rditg to ',rado required,
For cutting to length without waste, add $1.
HARDWOOD BLOCKING (NO, 3 COMMON),

2oet
2
3
4
6

by
by
by
by
I

3, 2
3,3
4, 4
I, 6

3 feet

4 feet

5feet

$24
24
24
26

by 4, 2 by 6 Inches .........................
by 4 3 by cinches ..........................
by 6, 4 by 6 Inches .........................
by 8 inches ............................

StaR

$24
26
25
20

For cross cutting add $1 and charge for next even length; 2 to 6 feet mixed lengths $1 loss than

$24
25
25
20
feet.

HARDWOOD LAGGING D. AND M. OR D. AND M. AND BEVELED AND BUTTED (NO, 3
COMMON)

4ot 5, 6, and

4 feet
0/4bylInches ............................................
2 by 6 Inches ..............................................
$ by inches ..............................................
HARDWOOD SQUARES

24.
23.0
2350

7 foot

5 foot 4
inoies

$2.50
25.,0
20.50

4to 6foot

$27.60
26160
27.50

$24.50
24.60
25.60

6/4

8/4

(PER M FEET BOARD MEASURE)
4/4

12 to 24 Inches ...-.............................................
26 to 40 Inches ..................................................
42 to 48 inches ..................................................

SNto6C nches ..................................................

5/4

$43
48
58

$48
53
63

$3
568
68

$58
63
71

73

78

83

8
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IPric list, Ja,. 15, 1985, showing delivered prices at all points in lower peminonla
of Michigan, rough-airdried-Continued
SPECIAL INSTRUCTIONS WIDTUS AND LENGTHS. ALL HARDWOODS EXCEPT AS
OTHERWISE PROVIDED

5 inches or 6 inches and wider, 8 feet and longer: Nos. 1 and 2 Common,
$2
add----------------------------------------------.-----------10 feet and longer or 12 feet and longer: No. 2 Common, add -2
3 inches and wider, 8 feet and longer: No. 3, add ------------------6 inches and wider, 6 feet and longer: No. 3, add ------------------2
6i inches and wider, 8 feet and longer: No. 3, add ---------------------7
7 inches and wider, standard lengths: No. I and better, add -----------12
8 inches and wider, standard lengths: No. 1 and better, add -----------25
9 inches and wider, standard lengths: No. 1 and better, add ------------10 inches and wider, standard lengths: No. 1 and better, add -----------30
12 inches and wider, standard lengths: No. 1 and better, add ----------35
11 inches and wider, standard lengths, step plank, add to free alongside
35
price ---------------------------------------------------------12 inches and wider, standard lengths, step plank, add to free alongside
40
price ---------------------------------------------------------Lengths all in multiple of one specified length. Add to minimum price the
co'st of working, including waste.
All one width. Same price as for the same width anU wider, except as specifically provided for.
Six feet and shorter, deduct $2 except where otherwise specifically provided for.
COMBINED GRADES, NO.

I COMMON AND SELECT

Except as otherwise provided: The combined grade of no. 1 Common and
Selects may be sold at not less than $2 per M feet more tlnn the established prices
for :io. I common in the respective dimension and species,
MISCUTS, THINNER THAN I INCH

Surface measure price is three-fourths of 1 inch 'price if three-quarter-inch or
thicker, and if stock is less than three-quarter inch thick, the surface measure
price is five-eighths of the 1-inch price, except as otherwise provided for hard
maple, birch, and basswood.
BARKY STRIPS
(All spades,

same price as no. 3 Common in the same species)

Additioaa to be made to above ltd for kiln-dried or mlillworked #lock

Kilo-dried
stock (all
woods except
basswood)

S
2_.

S
. 1or
or 8.2 a, 2 S. and
I IC.
R.2C.

. I C. I. 2 C.

Size Add4/4
5/4

6/4

$5
6

8/4
10/4
12/4

5
7
11
14

14/4

19

1/4

Birch, hard maple, soft maple, oak, and rock
elm-add ....................................

Soft elm end ash-add .........................
Basswood-add ...............................

24

NotE,--Bssswood $1 ver NI less.

$0.S0

60
0

$1.60

1.60
,0

$2.75

3.00
2.00

$1.00

.75
.0

$2.00

2.00
I,0
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LOWER MICHIGAN DELIVERIES
Prices shown in this list are f. o. b. all points in the lower peninsula of Michigan
except In the "thumb territory" where 50 cents per thousand feet should be
added.
15, 1935.)The "thumJb territory" is considered to be east of Saginaw. (Jan.
HEMLOCK LIST
(Subject to change without notice)

(For delivery your station add

-)

NO. I PIECE STUFF SILE OR $48 STANDARD AND EXTRA STANDARD

Slfeet
2by3 and 2by4 nches ..............
60
" bylInches .........................
2800
2by8Inohes .........................
28.0
2by 10Inches ............-............
2byl2inches ......................
MERCHANTABLE PIECE

l0feet

I2teetI1feet

$38,
31.50
i
00
87.00
3.0

P3g.0
$3.0
32.00

$3,50
33.00
33.50
1700
3

$33.50
33.00
.ALW
37.00 37
38..00,
.00

2bydlnches .......
............
2 by8 Inches................~
2byl10nches..................
2by 12inches................

00

00 $3
100 21.
3%W0 32.9

00
30.0
SlE OR

3

34.
35.0

00

I.Sand 22and
2fet24 teet

Wo

$37.00
37.00
37.00
40.00
40.00

$3.00
33.60
34,0
38.00
3 9.00

TUFF SISIE OR 848 STANDARD AND E

2by3andh y4nches--.2 ...........

NO. 2 P11CE STUFF

8 feet

A STANDARD

$32.o00
89*
$33.00 *00 $37.00
3O
1t. 81.00 2.00
00
30.00
32. 00 .0.0
33.0WO 3.0
.000
34.
3

3.00
38.00

K4.00
35.00

W4 WVANPJARI3'ND E:Rl#

W. so.0
2.00
29.00
2,00
I60.
30.00 2
!00.00
0o0.
.00
00 83.00
33.00

NO. 3 1 IECE S

~OPk%.

R1Y WLEC

2 by 3and 2by 4in..............$21.00
2byinches.................
M
SbyInches ....................
24
2by inches..........
...........
3by 2Inches ...........

........

NO 3) *IE

STANPR

2.*

. *

w.
2. 0,0
35.0
-

.0 5
02560
2

I

$33.00 $W. 00
31.00
33.00
32.00
34.00,
33.00 ,3.00
34.00
3.3 00

TANDARD AND EXTRA

.

25.0

39.00
40.00

-

$25:1 $23.
34

21,60
2.9
2%50 21,R

37
38.

STANDAR

2by3andlby4 cbe............ $25.0 I
50 $0. 0
2by6Inches ...............
.... 3.00 200 *.00
2by8inches .... ........
30.o
3.0.....
,
Sby lOinb.se.....
.
.
2....
3
by 2 nches-.:.
33.00
FF (FORM

$39,00
39.00
39.00
42.00
42.00

25.0

$2Z.0 $27.
25.
20.
28 00
7
28.0 1.
2.0 0

-------.----

.

NOsg.-SPeCIal censttuN we, $2 over regular no, 3.
NO, 4 PIECE STUFF 8ILU 4OR 848 STANDARD

AND

ZZIYA STANDARD

8. feet
'

2 by 3and 2by 4.................
......................
2 by 0...................................................
2by8
.........................................................
2by 10......... ............................................
2 by 12..........................................................

I0 f'eet

12 and

Stes 10 est

14 test

$20.00
$20.00
19,00
19.0
20.00
30.00
20,00X) 30.00
.20.00 i
20.00

I$ lost

$20.00
19.60
20.00
25.00
30.00

821.00
30.30
21.0O
21,00
31. 0D

All grades: 7 et add $1 to 14 feet 9 feet same price as S feet.
2-inch
2-Inch
2-inch
2-Inch
2-Inch

Rough, deduct ....................
$0.50
SIE only add ......................
.0
D and M or shiplap, add ............
.76
S18 or S2S ...........................
00
828 and es, add ..................
76

J 2-inch Resawn roigh, add ...................
2.Inch Log Sdg., silo stares well tubing .....
2inch Ripped per cut, add .................
2-nch Cut to Length, percut,add.

$0.28
600
1.00
1.00

2 by 4 inches and wider, 4-foot Merchantable, mixed rough, $22. S1 or 25, $22. 0.
2 by 4 inches and wider, 6 foot Merchantable, mixed rough, $2.
81 or 28, 823.0.
2 by 4 inches and wider, 4 by 6 feet no, 3 sad better, deduct $2 per M from Merchantable.
2-inch no. 2 and better takes same price a Merchantable.
2 Inch no. 3 and better takes Merohsntable price for no. 2 and bettor with no. 3 priced separately.
2 inch, all widths and all lengths, same price as 2 by 5 inches, 10 to 14 feet.
2 by 2 inches add $1 to price of 3 by 4 inches.
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HNMLOCK LIs2--Contiued
NO. I STRIPS AND BOARDS $18 OR SISIE STANDARD AND EXTRA STANDARD
8 feet

6 feet
I by 4inches ...................
$20.0
2 00
1 by 6inches
...................
I by8 inches ...................
29.00
by1ti h----------------32.00
lby2 inthe...........--------34.00

10 feet

12feet

$32.00 I $a00
32.60
33.10
34.50
34.80
38.00
38.00
40.00
40.00

$31.00
32.10
33.50
37.00
39.00

14feet
$32.00
33.60
34.00
18.00
40.00

to fot

et

8

$400
M
3.00
30.00
30.80
41.60

$32.00
13.150
34.0
38.00
400

MERCHANTABLE STRIPS AND BOARDS 818 Oil S81E STANDARD AND EXTRA
STANDARD

Iby8 inches
...................
2.0
t by i0
Inches
..................
29.0
3LO
by 12Inches-..................
-

NO. 2 STRIPS AND BOARDS 618 OR
I by 4 Inches ...................
$20.30
I by 6 Inches ...................
22.00
23,0
1 by8inches
...................
26.0
1 by 10inches ..................
28.50
1 by 12Inches
..................

$01
30.0
82.00
30.00
37.00

$2.0
30.0
32.00
35.00
37.00

$28.1
290
31.00
34.00
36.00

nches--.-............--824.00
I by4
1
by6 inches
.................
.
00

2.0
30.0
02,00
25.00
17.00

$31.150

32.00

33:00
30.00
38.50

$29.10
30.0
32.00
35.00
37 00

ISIESTANDARD AND EXTRA STANDARD

$24.00
$26.00 $25.00 $2500
$27.00
26.0
27.0
27.50
27.50
29.00
28.00 29.00 29.00
29.00
30,50
31.00
32.00
32.00
32.00
33.0
33.00 34.00 34.00 34.00 38.10

$25.00
27.50
29.00
32.00
34.00

NO.3 STRIPS AND BOARDS (FORMERLY SELECT No. 3), SISOR SISIE STANDARD AND
EXTRA STANDARD
6feet

afeet

Iby 4 Inches------------------------$10.8W
Iby6inches .............................
20.00
21.00
1 by8 inches
..............................
22.00
1 by 10Inches
..........................
I by2 Inches
.............................

0 to 10
10feet 12and lefeet feot
mixed
14feet

23.00 $23.00 $23.00
23.00 23.0
23.10
24.60 24.50 24,10
24.60 24.50 24,10
24.10 24.10

l24.0

$24.00
24.10
2.50
20.10
25.00

$23.00
23.10
24.10
24,0
24.50

Special construction
grade, $2overregular no. 3.
NO.4 STRIPS AND BOARDS 813 OR SISIE STANDARD AND EXTRA STANDARD
$19.00
$10.00 $19.00
1 by 4 inches------------------------....
1 by6 Inehes
.............................. 19.80 19.0
20.50
1 by8 Inches
..............................
17.60 20.0
1 by 10Inches
.............................
17.50 20.80 20.50
17.60 20.60 20.10
I by 12inches
..............................

$20.00
$19.00
19.50 20.00
20.0
21.60
20.50 21.10
20.0
21.10

$19.00
19.50
20.50
20.50
20.10

$0. 25 Ripping,
each cut, add .....................
$1.00
Rough deduct..............................
100
1). and M., planshiplap or 848, add ........ 26 Cutting to lengths, each cut, add ............
add ...............................
10
Drop siding, ceiling, fancy shtplap, add ......
2,76 Bundling,
Resawe, rough, add ..........................
60
rooted rosfng ad .......................
2.76
-7...........6.75
Partition, add ...........
22...................
82 and resawn, ad ..........
676
Merchnutable, 1 by 6 tnes and wider, 6 feet
and larger, rough, $32.25. S1 or26, $32.0.
No. 2, 1 by I loches and wider, 8 feet and larger, rough,
rogh, $24.26.
$29.26.61cr
S1or 24,
2S,
$26.60.
$24.10.
6 feet
and larger,
and vider,
No, 1 by Inches
I by 4 inches and wider, 4-foot merchantable rough, $22, 41or 2S, $22.10,
I by 4 inches
and wider, S-footmerchantable rough, $20. 51 or 28,$25.0.
4.and 6-Isot no. 3 and bettor, deduct $2 per M fromnierchnntabte.
ForI by 4 Inches
and wider,
SPEcIAL DESCRIPTIONS

No. 2 and better, 1-inch or 2-inch takes the Merchantable price.
No. 3 and better, 1-inch and 2-inch takes the Merchantable price for the No. 2
and better, with the No. 3 price separately.
1-inch all widths and all lengths, same as for 1 by 6, 10 to 14 foot.
2-inch all widths and all lengths, same as for 2 by ), 10 to 14 foot.
Odd width, same price as next wider width.
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Odd length, same price as next longer length except 7- and 9-foot piece stuff
l-inch thin and Miscut, surface necasiurc, price is three-fourths of 1-inch price.
4-inch and wider, and 6-foot and longer, deduct $1 from price of 6-foot and
longer.
I by 2, add $1 to price of 1 by 4.
1 by 3, add $1 to price of 1 by 6.
2 by 2, add $1 to price of 2 by 4.
Shorter than 6-foot, same price as 4-foot lengths.
Mill run 6-foot and shorter shall he sold as Merchantable and No. 3 Common
atprives for each grade, 8-foot and longer shall be sold on grade.
Crgting: To be sold on grade, except Barky. Barky same price as No. I
Con mn,
MEC0CHANTABLE PLANK AND
TIMBERS ROUGH
12af
16
14fee
and

10feet

1
0fFin
18

3 bye and 3 by S_ $I0)00 $37.
$10,00
3 by 10.........
43, N)[ 41).0
43.00N
3 by 12.
44.IN), 4,1) 44.00
4 by 4mird I by
10.003
7.14)
40.4W

22

feet

12an

$42.00

45, 00

46.00

18and

6hby to8 by H. $42.00
4 by lo1 hnby
10. 43.25
4 by 12 o2by 12. 44.25

22 and
24
24 foot

20 feet

1 feet n

et
and

$49, 0
40,25

$42.00

41.25

$44.00

43,25

45.25

44.25 46.2r

42,4W

No. I plank and Inibers $3 more than Merchantable.

No. 2 plank and timbers $2 les than Merchantablo,
3 inch and4.1 by -1to 8 by SSlS1E, ald._
3 inch w i 4 by IIo 8 by 9 4.14, oid .....
3 ich T), n41 At. or ShIpliq), old ...........

$2,0X
4 by 10 to 12 by 12 Sl,'-l,
id .........
2.(9)
4... 4 by 10 to 12 by 12 S11, adtl ...... __.......
2
I tpping. per itl, .dd .... _...........

.$2.0
.

. 3,0
1. M

PATENT SIIEATIING LATI
Worked froIn--

No.

4-loch, 4 foot 4mn1 on[)
o
, irhlnf, hinllld
..
.
0-ich, I7feet a4
4 l hnmner, ij\ci l, butic-d .......................

49-inch No. L ..............
4n-itci NI, ..................
_

.......

I

$35,60
37.50

Nferchant1.1blo

$34.4 )
3.1)
IN)

$'32.60
4N)

A BY 1.% INCt LATII
........ $7. 00 48-Inch No, 3 ...............................
0. 00

32.1Uch mixed ...............................

(MAIN AND (OAL DOO . I3OARDS-F, 0. 1. MIlLL
(rain d1horhords:
Coal door boards;
0 foot ....... ...........................
$19'00
0-toot ................
7-foot .............................
.. 21.00
7-foot ..............
WHItTE CEIDAR

No. 2

sta
rd- .......
-Sound
4(
U ......................

$30.00
X1.A)

$4,0
2.30,

......... $14.00
.h.....................
01)

fII11NGLIJ,-0. 0, B. ALL POINTS IN I,OWtNVT
MIC1IGAN
tsr N1

M init
l A ............................

No. 3

..............................................

$1,50 [

.......................
................................. 4.0
..................................................
3116

Per

S<ju(are
1;..70
3.30
3...
2.00

,Y. You say they hltVe ti qti~a (on 111h11gny?
Mrt. 1 W IN. YeS, ir.
S
4it41'(ONNAIA+',
Ve (to not prodli(', 45!Iy in A.lerin.
S0111401r ('(INNAI

NI-., IitN . NI,.
S01111tl' ( !ONNALLY.
VIy s111ll141 there 10It (11161?
N1'. IltWIN. 1 (1 11(t, l10W ex('l)t to hold the tll.ot,
oIf it, dowil.
Sen1,h0o C'ONNtI, Y, W110 fixes, LIM tltt1O ? TJ'h0 Code?
I WI N. Tim ctl a51nd the ( over 11ent.
'i'hOy h)ve tho autht)rTiw N. i. A.
A is the atiority.
Senator CONNALLY. It is under the N. R. A.?
MI.

ity,

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

767

Mr. IRWIN. Yes sir; it is so stated in the Lumber Code.
Senator CONNALLY. It is not under the tariff act?
Mr. IRWJN. No, sir. Logs come in free under the tariff law. There
is no import duty on it. There is no import duty, because it is not
supposed to be competitive in this country; yet we fix under N. R. A. a
quota, and they have raised the price of mahogany an average of 47
percent.
Senator CONNALLY. The point I am trying to make is that, since it
is not to protect any domestic producers in America, a quota can only
be for the purpose of making a greater profit for the importers of
America, because the less that comes in the higher the price will be.
Mr. IRWIN. I think you are right. That is my suspicion.
Senator CONNALLY. I cannot see any other purpose. If there is a.
small supply it is going to enhance the price.
Mr. IRWIN. I want to introduce another bit of evidence. Oa
January 17 our company had a proposition on hard maple of $44 a
thousand for no. 1 common and selects and $46 a thousand on 6 by 4.
There was a meeting of the hardwood lumber men in Chicago on
January 15, and on January 18 we got a wire from those lumber men
withdrawing the price, and upon looking it up we find the prices
were raised during that meeting, and he withdrew his quotation.
Senator COUZENS. Did any of those things ever happen before the
code?
Mr. IRWIN. A certain amount of it has always gone on, Senator.
Senator KING. But they did not have the code authority behind
them to protect them.
Mr. IRwIN. They were always in fear of prosecution under the
Sherman law. Today they are protected.
A statement has been made before this committee that 90 percent
of industry wants a continuation of code law and 90 percent of labor.
I am not in a position to say as to labor, but I think I can produce
some statistics for you in relation to what industry wants, which will
show that Mr. Richberg's 90 percent was not very far wrong, but he
had it just the wrong way around.
We have recently organized a committee to oppose price fixing in
any future law, called the "National Committee for the Elimination
of 'Price Fixing and Production Control". And I would like to, if I
may, introduce into the record the platform of this committee, which
is very short.
Senator KINO. It may be inserted.
(The Same is as follows:)
TOiE PLATFORM OF Tai

NATION kI COMMITTEES Fol TiY L'ELMINATI(IN OF PICE
FixING AND PRODUCTION CONTIoy,, ADOPTED AT WA8IIINOToN, I). C., FmiIJAR"y 27, 1935

We affirm that the monotolistio power of price-fixing and productin control,
proffered to inhldstrN under N. It. A., is traditionally anlc economically ucisound
and dangerous. This fs not only doing an injustice to the coilsinier Nit is
iwtdl ly returning recovery.
Hiigh costs and prices prodtciccce by such niens lead to decreased volume of
I)Isiliess and employ1llnt. Lower coists and lower prices which come from free
competition will increase: both v'olue111111
and cploymcnt.
Trade plractico provisions

l(,signced to accomplish price-fixing or p rod ction

control must inevitawly lead to regimentationc of business and to the sacrifice of
eflicicney at the cost of itheconsulllter.
Prico control power in the hands of industry today is working a great hardship
lUponililc y small industries.
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We, therefore, insist ti, it is in the interest of recovery that there be incorporated, in whatsoever legislation there may be to modify or continue the present
National Industrial Recovery Act, an affirmative prohibition against direct price.
fixing or production control.
If, in the interest of the public welfare, there is needed any additional legisla.
tion governing trade practices, let it be general In character and applied alike
to all types of industry.
Mr. I wIN. I wou't take time to read the platform. We have sent

out a letter to take apoll of industry. We are making quite a mailing
aud the returns are just starting to come in, in which we set up the
committee's platform which asks for the elimination of these powers,
Senator KINc. Do you mean price-fixing?
Mr. IWlviN. Price-fixing and production control and a return to
free and open competition, and the pol which is incloged says, "We

approve of the platform of the national committee", or "we disapprove" as the case may be.
Hiere are the returns to date which have come in since 1 have
been in Washington. We have had 1,618 returns to this card, and
1,340 approve the platform of the committee, and 278 disapprove it,
That is, 17 percent have disapproved, and would leave 83 percent
did approve,
Senator CONNALLY. Was that sent to all industries?
Mr. InWiN. That war sent to all industries except natural resources
industries. We have ttker the names from a standard list. The
Listing that was used is the l-:sting that is alphabetically arranged, not
by industries, so this ought to be even in the first instance a ?air te~t
of what industries' (opinion is.
Senator CONNALLY. Who compiled that standard list?
Mr. InwIN. I have forgotten the name, but it is a big one, larger
than a Dun or Bradstreet book, that gives over 60,000 names of
industries.
Senator CONNALLY, It is a standard list?
Mr. IRWIN. Yes, sir.
Senator KING. Standard statistics?
Mr. IRWIN. Yes, sir.
Senator CouzENs. Have you included merchandisers?
Mr. IRwIN. No, just manufacturers.
The first day we had 419 approvals and 90 disapprovals; the nest
day 235 approvals, and 57 disapprovals; 479 approvals and 82 disapprovals, and the last day 207 approvals and 49 disapprovals. If
you will figure that in the percentage, you will see that the percentage
on each day is almost identical with the total.
Senator C1o1ZNs. As a matter of fact then, those eases of price
much in the minority, are they riot, according to that
fixing are very
report?
"
Mr. ItwIN. Yes, sir; as to what industry wants.
Senator CouzENs. If it has been advantageous for thoin to get
together such as they got together in Chicago, and the c(Ivert people
and so on, they are very much in the miinority.
Mr. IRwIN. This I would say is more largely suiall industries. I
do not think we have had fn approval from the steel people or the
electrical people or people of that character. f have not, gone through
the file, but I will wager wo tave riot.
Senator CouzENS. Are you going to study tho file to see the size
of the industries?
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Mr. IRWIN. We will, and we will make a compilation, because on
this card we asked for the number of employees and we will make
that compilation and be glad to give it to the committee.
There was another poll taken in the South by the Southern States
Industrial Council, of which Mr. John Edgerton is president.
Senator KING. When you get your polls complete and any other
information, please transmit it to Senator Harrison, the chairman of
the committee for insertion in the record.
Mr. IRWIN. I will be very glad to do so.
This poll that was made by the Southern States Industrial Council
with a constituency of about 8,000, asked three questions:
1. Arasyou in favor of the continuation of the National Industrial Recovery

Act after June 1935, and if in favor, what modification would you propose. if
not in favor say so.
Tle compilation of those showed that 43 percent wanted it abandoned, 34 percent wanted it modified, and only 22.4 percent wanted
it continued in its present form.
If you divide those that want it continued in a modified form, I do
not believe the results will be far different from what our poll shows.
We center just on tile one question-prico fixing and production
control.
Senator BLACK. You mean that your question xvas submitted just
as to two things, prifc-fixing and the control of production?
Mr. IRwIN4. Yes. We (lid not touch any other phases of N. R. A.
The National Association of Manufacturers sent out a questionnaire. It was longer than a legal document, and I would say it would
take a firm of chartered accountants to figure out what tile answer of
industry was, and I am here to say that the answer was not given at
the big meeting in New York in I)ecember. But I got the answer
tie other day from the chairman of the committee, and that answer
was 15 percent wanted it continued, 45 percent wanted it discarded,
and 40 percent wanted it modified.
So that whe big industry cones here and says that industry in
this country wants a continuation of this law, 1 say that is not in
accordance with the facts as we have revealed them, and I think we
have a fair test,
] sent out in the first instance on my own initiative, a circular letter
out of which grew this organization, and I got about 400 replies to
that i;ircular letter which I sent out, and the ratio of those who agreed
with what was set u) iii that letter, and those who were opposed, is
almost identiVal 1o the votc iihat is coming in in a larger way today.
Scootl or KIN,. Let 1110 aSk you a. questioli. I lave you foul( any
jr)oiigii(lia being carried on by the N. R. A. or aoy of tle code
nithoritlies in favor of thbo proposition that N. I. A. shall be continued?
Mr. IRWIN, I know of Uone, directly, Senator.
Now, it is said that we have had sonic revival of buiisicss faiit that
tic: N. I. A, is to have entire credit for it.
' think thiat is (quito inisound. I thbik li at we must realize that
possibly there is still some faith and confidence in (,tr people in tile
coitinuity of our institutions, and thOt possibly some of the forces
that dug us out of tho otlr deprcssiois are at work today and possibly havo something to do with this increase in business rather than
N. 1. A.
110782----5-r

3-21
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I say it is unsound if there has been an increase to say that it is duo

because of the N. R, A., because what has been done this time is not
comparable with what had been done in other d epressions, We
Ju1led out of tfli 183 depression which was tho longest one we have
lad since my fi110, and after a period of 3 or 4 years. We (lid not,
have a ilti
eagle'; all we had was the protection of the American
eagle, a nld I saty, gentlemen, that, that is all1 thlt, wo lived1 today.
I would like 'to submit to you a paragraph to he incorporated in a
lew law.
Senator KING. Havo you concluded all you want to sayV withi
referente, to the general proposition?
Mr. irwIN. I just want to say one more word. I want to warn
you against Obe open-price plan. If I may read this first, and then
the other, I will be, thro Ih,
Our organization of wllieh I have the honor to ho chairman smiggests
that there be incorporated in the new law if there he one, the following,
under the prohibitions:
Or tim roguiation of lriictin Oir new or increased capacity nor shall smi
code or codes he in aid of price fixinig, or pvrinit any form of d(ret or Indirect
prico fixing, or any open-prle plan or other plan of Irimc filing or reporting in
advaice of at or at the ti!ne of ally sale, but nothing ill this section lishall ho eonstrud als i'cv'eilting the publication of price lists not resulting from prohibited
coinert id agreeients or price fixing arraungemetit.s.

We ask that there be an affirmative prohibition incorporated in the
new law in language which will cover, as we think this language covers.
You will find inidust ry coming and asking for the open-price plan.
The opOn-price plan, as I know fro,'m sonii experience with it, has
for its purlposo price control or l)rioo itabilization, and here is no i)asic
difference between prico control, pi ce stabilization, and )ric-fixing,
At ti(' meeting in Neow York at wh;cIi I ojpposod the report of the
ColmnlittoI boforo the National Aisociation of MIanufact11rs, I
madlo this stiltelheint ble'atuso in tbIi ipor they iaskid for the privilege
of a11 )blicity of pi'ices, and I mode the open challenge that the iiirposo
of thuin wits for price-fixing reason. and I elallongod any i11111iin the
audience to get tip and say what his purpose was if it was [lot for
price-lixing.
I would like to submit for the record a statenOnt Which I have
drafted, which oiitli.tes yuite in detail not only the purposes but the
op eralii0 of tIm Oll- price or potliity-price plan
Setat01-I NO. it will be roccived and mnorl)orated ill the record.
(TiM sta tenioit is 1s follows:)
THE11

I'),iMiiEANi

]EF'Ni'T (i'

TIE

''()"I'N-PRiC

lPaiir~s)

PLAN''

(o

P14LIC'ITY

OiF

BYlvRolmvrT iV

IRWIN, president Robert W. Irwin Co., Grand Raiids, Mivh,,
chairman Nitiiial Coi iiilttee for Eliiliitliih of Price Fixing aiid I'r(ictii

Conit rol)
Many lies iof imistry have, through the powers grmited milder N. It. A.,
audloji,'ud fthli very ,,fective plan as a iieais of price fixing or pr(,c control,
I ndcr this plan, if itopted by an industry and incorporated in its ,ode, overy
1il1it ill that iiih stry is cotll Illed to )iiblicly lilt prices oil all of its products.
1'rics ari usuiiihly fid With the idastry's code aut horit, and are availabhe to all
tuiinhub rs of that hl ul r'.
The jw~rsoii or otciverrn is

at liberty to chneli prices at will, but tho tin lin
which niiw prices maicyle iinuile eficivv varies from iniieiate'ly to A pcrilod of
sevitral days., Tile ohjoct of tih' waiting period, btforo go(Is nlmayb sold at
i'h liige'd lyrics, imthiut all ii1'1 iiliers of that iiidiitr,6 L lYi a isod of tho change
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opportunity to better meet the competltiion brought about
and
amit thereby
requit of have
themeaicchanges.
pri;car
terms midr
may
qell1yhi;
at for
im
mantfatorr
Under
the
plan
other than those oil file with whatever
agct
is product,
demignatc(I
thisorpitrlpom.
ro
(to No would be a violation of tile law, Slidsuch all at, would carry tile lMIMOMie
provided in the N. It. A. statute.
Its proponiNts claim that Its purpose Is not price fixing, but rather to staihlize
competition and to raise the ethical standards of hicsittess. It is 8121pposed to provent so-called "ct-threat, cannibalistic, ruthless" competition. ''ese are new
phrases coined by those who no loIuger want to doibusiiess ider tie principles
of fret andt open coiiipetition, but, ott the other hiid, want 1( tire ohitainig
Government support to violate every prineicle of rommercu which was safeguarded under the Sherman antitrust law, Its propocents very softly and
smoothly say that all that is asked is that every buyer have ani opportunity to
purchase at the sain(! price.
Those who further the opn-price policy art, attempting to justify their position
by the argument that the clear marking of prices it the retail trades has helped
business ethics tremendohmly, and that the opce-priee policy will result in similar
heiefits by clearly desiguatiuig the prices at whivh a coanufuuct irer proposes to
sell his goods. This, it is argued, will eliminate many of the unfair-tradc'
practices, and therefore justifles the inelusiot of this provision in tile N. It. A.
and in tlit codes,
This coitentioni is a pure celusimc. Other is, of course, n objectioii to the
issuance of catalogs and price lists by business. In fact, ill iccost husitcessc's it is
essential that catalogs ancd price lists he issued. Three is no otcr way of doing
business. It is cicite another matter, Icwover, to perclit the issuance of these
catalogs and price lists for interchange with co tl)titors, and thic hol the
mbreila of law over this practice. In other words, when tie Sherman Aictit.rutst
and other laws are siste
hd and this practice ailircuatively pcrnitted ex the
Sherman Antitrust Law, then obviously the open price policy will flomcish as a
means and method of price fixing and priec control. It is one tihig fcr individual
concerns to issue a price list, It is another thing to have a system coder which
an organized metlccd of interchlicolge of these lcricl lists Cakc plam itW ti 1
lags
for changes, etc., and with te cousent of tile Govertimeont aud tl1 waiver cif thic
antitrust laws.
It sounds idealistic to once tuot familiar with Mle priiciles of trad, aid 01V
abslt necessity of a continuation of barter which has always bccttti undere
lying basis of the exchange ilt
commdities.
Its purpose is tcot idealistic icr lic the public iterest. Its pirpose al ctfet
arc' to control pirler's.
It forms acI macy times is used as an uicrlying base for it crice fixiug agreecment. It makes violators of one law of those who dcc mot violate tic Sherinic
Antttru.st Law.
As aci illustration of how this plan works it fixing prices if tire is a secret and
uirecorcIcd agreement lcetwe'ti matifactrers [i t ecrti, iriaic':
,
After having reached the agroc'ntict inl
regard to prices, A, geccilly the largest
concern, will issue the first price list. B, UI,1), and others wvillfcillcw sit., Everything is ucow scet aliii prices have iecomce stahicizod, There can tico hitger fi
ruticss, canihalistic, ctthroat, or cave-man eom etibtic, at, least not so long
its ticc' uinderstantling or agre'uelcit co't ciiu c's.
Thecfirst maic iwhii vica'st his agreonic it without notifying all of his compctitors has viccli
ed
c it ec ral 3W all is stljc'' t lict tush
iicict, VitS lailcicg
thic fct that h, violatiicg ot' iawie is tioiccger cottirming to vlilate th Sicerman Antit'cst Law.
'the facts are that if thc opc price phim is honstly adhered ti it ciill
greatly
inteusifv comiict t il.
W]cat greater faic' is tire tic inl'isifv ccctciltcin thcacc
to aliwa kntw yoir comptl'Ror's prices? Ti fact t hathis s soiN
well i kniwn i
trade c'stailishes heyol a cjcestio of lhih that the purposes of the ocenc prite
pil is icothing otort or i'ss thani Io hiring thuicct price stabillzatilo, another
caiie for price fixing, Evet Its iudhorets will admit that this is Its ctpcurlsce, bict,
as stated before, it ct's tcotcaccomplish that purpose cclhss there is ti
ctciirlylng
agre'emi, which forrcrly was icrohihitcd cider tho S'hrctim Antilrcst LAw.
If price fixng is to be ililooed ac tic principals of fret antt c),tcetimpetitiic
are to hcoreestablished, with th Shelm'anluI Antirust law fiilly olccrAi %(!,Riwill
he necessary that hero be incorporated i i t
new N. R. A. act not only tin
affirmative irohibtion against price fixiig, hut aIso a prohiititcn which will tdeny
to any liranch of indust, or
oerating mic'r 'olc's of so-callmc
"fair ('Olieiticil"
tle right to make mandatory iipon cii mecithhe's of that imc cstry tht pulllc fill cIg
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of prices. If the adoption and use of the open-price plait is to be permitted at all,
it should be allowed only as an individual unit's right and not be made mandatory
upon all operating within a given industry.
Senator KINo. Have you finished?
Mr. JIRWIN. I have one more letter that I would like to introduce
in reference to price-fixing. It is a letter from the National Rheostat
Electric Controller Co. of Chicago. I will put the letter in evidence,
but I will only read a paragraph or two if I may. [Reading:]
On January 8, 1935, we bought mica washers at $2.60 per 1,000, or $2.67 de.
livered, from tile Tar Heel Mica Co. of Plumbtree, N. C.; but on January 25,
1935, the price was jumped to $4.55 per 1,000 on the same washers and on
double the quantity.
The telegram which was sent to this concern by the Tar Heel Mica
Co. of Plunitree, N. C. read: "Code price mica washers four forty-five
delivered."
Senator KING. That correspondence may be inserted.
(Tie samne is as follows:)
TE
NATIONAL RHEOSTAT,
Chicago, Id., February .7, 1935.
Mr. RonRT W. IRWIN,
I1rsh:rqton IHotel, Washington, . C.
DEAR) Sir I regret my absence from your meeting but I thought maybe I
could hlp a little by showing the effect of the N. R. A. oi the price of some
material that we purchase.
On January 8, 1935, we ought mica washers at $2.60 per 1,000, or $2.67 deheexed, froi the Tar Heel Mica Co. of Pluitree, N. C.; but on January 25, 1935,
the price was jumped to $4.55 per 1,000 on the same washers and on double the
quantity.
These statements are verified by the enclosed documents; the telegram seems
to attribute the increase in price to the code.
Such an increase in price must be passed on to the consumer and will have a
tenrderwy to reduce the consumption of the goods, and reduce employment.
The increased prices also have a tendency to cause labor unrest as the wages will
no longer buy as much at the stores.
Yourr ;cry Lruly,
THOMAS RHODUS.
[Western Union Telegraml
NATIONAl. EnECRIr

CONTRiOLeER Co.,

PLUMTREE, N. C., January 25, 1935.

;."07 Uavenspl'ood Acenue, Chicago, Ill.:
Retail code price rica washers four fifty-five delivered.
TsA
(Quantity 20,000)
THE TAi

HEEL MICA Co.

IlyE, MICA Co.,

Plurtrce, N. (,'., February 1, 1,935.

Hold to National Electric Controller Co., 5307 Ravenswood Avenue, Chicago,
Ill.; consigned to Same; shipped via parcel post; number of eases, 1; gross weight,
net weight, 12 pounds; your order no. 7788, dated Janmary 8, 1935.
7,000 mica washers 5' j by 2 by %4.at $2.60 per thousand-------------- $18 20
49
Postage (7 cents per thousand), at $0.07 ----------------------------.
Total, at $2.67 per thousand -------------------------------18. (9
Senator KING. May I ask you one general question? Have you
made an inquiry to determine the inrous(', in prices generally in
commodities?
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Mr. IRWIN. I have not. I have wished that it was within my power
to do so, but it means the expenditure of a little money, and if that
character of examination could be made, I think it would be very

revealing and show very clearly what I believe is going on under the
price-fixing powers of code law, which again I think is greatly retarding
recovery in this country.
If I may just add this one thing to my testimony. I am a member
of the durable goods committee. They made a report to the President
on May 14, 1934. I found it necessary to file a dissenting opinion in
connection with that report.

It is very short.

[Reading:J

I dissent from the committee's conclusion with respect to points I, 2, and 6.
I recommend the elimination of all price-fixing plans and a reinstatement of the
antitrust laws. Price-fixing plans have already resulted, as inevitably they must
result, in prices higher than those brought about by free and open competition.
They produce and have produced price increases faster and farther than the
increase In purchasing power. Such plans destroy small enterprises, promote
monlopolies, and foster the inefficient. Eventually they will reduce the living
standard of the Nation, At any rate if price-fixing is countenanced at all it
should at least be definitely circumscribed so that no increases are permitted
beyond what are required to cover actual advances in sellers' costs because of
N. R. A. Otherwise maintaining or increasing the purchasing power of the masses
is impossible. Recovery is dependent not on increasing prices but on increasing
output. Controlled prices lead to lowered production and thwart recovery.

I made that dissenting opinion a year ago. I got in just ahead of
the Darrow report and I still stand by it.
Senator KING. Just one other question. As I understood your
opening statement, you are a member of some code organization?
Mr. hNwIN. Yes, sir; I am chairman of the Furniture Manufacturing Code Authority.
Senator KING. Does that organization attempt to enforce upon
minority members of the industry, the policies and practices of the

majority?
Mr. IRW.
I do not think it has enforced anything. They have
very limited fair-trade practice provisions in the code. We have one
for design protection against design piracy. We have set up an
impartial tribunal to adjudicate questions of that character.
Senator CeUZENS. You said that you are a member of the durable
goods committee?
Mr. IRWIN. Yes.
Senator CouzENs, Do you consider the motor industry a durablegoods industry?
Mr, IRwIN, I think it is really classed; yes, it is classed as a "durable
goods".
Senator COUZENS, Is that a proper classification? I have always
been curious about it.
Mr. lidwIN. Of course there is a line thero that is just almost impossible to say scientifically what is durable goods and what is consumers'
goods, but the m,)tor car is classed as "durable goods."
Senator McCAR5RAN. Mr. Chairman, may I ask a question? I am
not a member of the committee.
Senator KIN. Proceed, Senator.
Senator McCAmRNr. What industries have at the present time
code open price fixing?
Mr. IawiN. You mean the open-price plan?
Senator MCCARSAN. Yes.
Mr. IRwIN. I have not a list of them. It is easy to furnish it. I
think there is a very considerable number of them,
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Senator MCCARRAN. You have not a list of them with you now?

Mr. IRWIN. No; I have not. I am informed that it is working
beneficially in some and detrimentally in others. If honestly carried
out, it will intensify competition; there is not any question about that,
They had it in the plumbing codes. Mr. Kohler contended for it in
this report. He was a member of the durable goods committee.
Within the last month, the plumbing industry, four of them in all
urder one general code, have thrown out everything from their code
except the mandatory provisions in reference to hours. Mr. Kohler
told me that their attempt to stabilize prices under this plan had
brought about a worse condition in the business and a greater demoralization of business than had ever existed in its history.
There are other industries, on the other hand, where I believe it is
working beautifully and I could name a few of them.
mean where they enforce it to get their prices?
Senator KING. .ou
Mr. IRWIN. Yes, sir.
Senator KING. And violate the Sherman Act?
Mr. IRWIN. Of course they are not violating the Sherman Act if
it is permitted under N. R. A., and as I say, the Sherman Act has been
anesthetized for a couple of years.
Senator MCCARRAN. Mr. Chairman, before the committee adjourns, may I make a request that the committee if it is in order and
proper, for the enlightenment of the Senate as to what salaries are
paid under N. R. A. to those directly connected with the administration of N. R. A. and their employees, and when, if at all, those
salaries were changed, be procured?
Senator KING. I have asked for that information and I have
part of it. It has been transmitted to me and we will put it all in
the record early next week. I am very glad for the suggestion.
The committee will adjourn until Monday morning at 10 o'clock,
at which time Mr. Babcock probably will appear, and also Mr.
Iettinger.
Mr. IRWIN. Mr. Chairman, I thank you very much for the consideration you have shown me.
Senator KING. If you care to amplify your statement, you may
do so and hand the additional material to the clerk of the committee.
Mr. IRWIN. May I do it when I get home?
Senator KING. Yes.
Senator MCCARFAN. I wonder if you care to -amplify your statemient in answer to my question?
Mr. IRwIN. What was your question?
Senator MCCARIRAN. What codes have the open-price system?
Mr. liiwiN. Very well.
Senator MCCARRAN. If it is available to you.
Mr. IRWIN. I am quite sure it is available; I think it is published.
I think I can either give you (he list or the record.
Senator McCARHAN. Thank you.
(Whereupon at 12:05 p. in., a recess was taken until Monday
morning, Apr. 1, 1935.)

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
MONDAY, APRIL 1, 1936
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met, at 10:05 a. m., in the Finance Committee
room, Senate Office Building, Senator P~at Harrison (chairman) presiding.
Present: Senators Harrison (chairman), George, Barkley, Costigan,
Clark, Byrd, Lonergan, Couzens, and Hastings.
The CHAIRMAN. The committee will come to order. Is Mr.
Nicholson in the room?
Mr. NICHOLSON. Yes, sir.
STATEMENT OF JOSEPH W. NICHOLSON, PURCHASING AGENT
FOR THE CITY OF MILWAUKEE, WIS.
(Duly sworn by the chairman.)
The CHAIRMAN. You are the purchasing agent for the city of
Milwaukee?
Mr. NICHOLSON. I am.
The CHAIRMAN. Do you know with reference to this controversy
that has come up before the committee, about fire hose for the city
of Milwaukee?
Mr. NICHOLSON. I do.
The CHAIRMAN, Will you proceed in your own way and make an
explanation?
Mr. NICHOLSON. I am also special representative of the United
States Conference of Mayors, an organization consisting of 188 of the
largest cities of the country. Not paid though-voluntary.
I am coming before your committee not for the purpose of complaining about something that I have never mentioned of complained
about before but I am coming before your committee to reiterate
many of the things that I have said at public hearings before the
N. R. A.
I have done it on January 9, 1934, before a group of some 4,000
code authorities and trade association of secretaries and the National
Industrial Recovery Board. I did it again on the 9th of January 1935
before a similar group, but nothing was done about the complaints.
I have worked with N. R. A. and we have shown them what has
transpired under the N. R. A., and we succeeded fortunately in getting
the President of the United States to issue an order, known as
"No. 6767," which would permit a variation of prices on public bidsthat is those whi
bhad filed this with the code authority were permitted
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to quote from I to 15 percent below its filed bids, and it was not
necessary for them to file their prices with the code authority until
the awarding authority, that is the city, county, State, or Federal

official hqd opened the sealed bids.

The purpose of this order is obvious,

On public bidding, generally,

the laws require that the award go to the lowest responsible and competent bider. Where bids are filed with the code authority, the bids
arc exl)o~ed. There is a tendency for bids to become uniform because
they are unimeliately exposed.
lheso bids, without the existence of the President's order, would
he filed with the city official, let us say the public awarding officials.
They then would be uniform. There would be no competitive bids,
and there would be no protection to you and me as taxpayers in the

purchase of commodities, because the bids would all be the same.
The tendency has been to raise the prices exorbitantly. I have
evidence to that effect that I would like to file with your honorable
committee.
The CHAIRMAN. Yes; it may be filed.
Mr. NICHOLSON. We have specifications which were drawn tip by
engineers and others who know what they want, and know how to
ask for it, antd we purchase in very large quantities. I want to present
to you this information with reference to municipalities, that is, the
organization which I represent, and then specifically I will present
information relating to a number of cities regarding the purchase of
fire hose, and specifically to a number of purchases made by the city
of Milwauke.
So I am not coming before you with general statenients but I mn presenting specific information such as I have presented before the N. I. R. B. arid which is in their files.
We have also presented it to the Federal Trade Commission, and
they also have, I believe, made an investigation and will have something to report on it.
Senator CLARK. It was not presented to the Federal Trade Com-

mission until soei time after it had been presented to the N. R. A.
and no action taken by them?
Mr. NICHOLSON. Yes, sir. I wanted to say that we have our own
laboratories for testing materials after they are delivered, and therefore we believe that the specifications on which we ask for bids
should be followed by bidders, but we find that the codes have changed
all this. They have eliminated many of our requirements which
would protect public officials and the taxpayers on public bids, and
there has been no reason given for the elimination of these features.
For example, in the purchase of fire hose, we asked for 3 years'
guaranty and they wiped that out so that, if we buy fire hose today

we have to take the fire hose as they want to submit it to us and make
the best of it.
I do not want you to think that I a coming in here to destroy
the N. R. A. I want to say that the elimination of child labor and
the fixing of reasonable wages arid hours are a most commendable
accomplishment, and if we could confine the N. It. A. to these activities, there would be no need for strife over these price fixings.
Coming back to the 15-percent order of the President, I have
copies of it here if anyone desires to have them. We find that this
order has been generally disregarded by bidders, The reason for
disregarding it is shown by the evidence submitted herewith.
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I have here a letter from.Mr. A. D. Kunze, secretary of the Mechanical Divisional Code Authority, dated January 17, 1935. 1
would like to offer that in the record.
The CHAIRMAN. You may do so.
Mr. NICHOLSON. I would like to quote briefly from the statement
which he has made.
Senator CLARK, He is also secretary of the trade association, is he
not?
Mr. NICHOLSON. I believe he is. [Reading]:
When Executive Order No. 6767 was issued-

this is the order [indicating]. Does anyone care to have a copy?
The CHAIRMAN. That may be put in the record.
(The Executive order referred to is as follows:)
EXECUTIVE ORDER NO. 6767

Modification of Executive Order No. 6646 of March 14, 1984, etc.
By virtue of and pursuant to the authority vested in me under title I of the
National Industrial Recovery Act of June 16, 1935 (cb. 90, 48 Stat. 195) and in
order to effectuate the purposes of said title, it is hereby ordered as follows:
1. Any person submitting a bid to any agency or instrumentality of the United
States, or any State, municipal, or other public authority, to furnish goods or
services at prices which, in accordance with the requirements of one or more
approved codes of fair competition, must have u.en flisd, prior to their quotation
with the code authority or other designated agency, shail be held to have complied
adequately with the requirements of such ,ode of fair competition: (a) If said
bidder shall quote a price or prices not moi'e than 15 percent below his price or
prices filed in accordance with the requirements of slch code or codes; and (b)
bids
are opened, each bidder quotinF a price or prices below his filed
if,
after
price
or the
prices
shall
immediately file a copy of his bid with the code authority or
other appropriate agency with which lie is required to file prices.
2, If upon complaint made to the Administrator for Industrial Recovery he
shall find. after due investigation, that the tolerance of 15 percent provided in this
order is resulting in destructive price cutting in a particular trade or industry, he
Is hereby authorized to issue an administrative order reducing said tolerance of 15
percent for such trade or industry to the extent he shall find necessary to prevent
such destructive price cutting, but in no event to a tolerance of less than 5 percent.
3. The Administrator for Industrial Recovery is directed to cause a study to be
made of the effects of this order upon the maintenance of standards of fair competition in sales to public and private customers and to report to the President thereon
within 6 months of the date of this order.
4. All prior Executivo orders, including Executive Order No. 6646 of March 14,
1934, are hereby modified insofar as, and to such extent as, they may be in conflict
or inconsistent with this order.
FRANKLIN D. ROOSEVELT.
THE WHITE HOUSE.

June 29, 1934.

Mr. NICHOLSON. I wish particularly to call attention to paragraph 1
of that Executive order. That, as you can see, would protect us against
collusive bidding. It was intended to protect us.
Senator CLARK. The 15-percent margin would afford bona-fide
competition? That is the purpose of the order, is it not?
Mr. NICHOLSON. Yes, sir; to create an area of competition on commodities where prices are filed with the code authority.
Senator CLARK. So that they simply could not get together and
make uniform bids?
Mr. NICHOLSON. Yes. Here is Mr. Kunze's statement relative to
that order. [ReadingJ:
When Executive Order No. 6767 was issued, the Mechanical Rubber Division
including manufacturers of cotton rubber-lined fire hose recorded its opposition
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to the application of the order to prices as filed under our code and a formal
request for an exemption from the order was submitted to the National Recovery
Administration. Pending the final outcome, in view of the expression of the
industry on this question, members of the industry ate obligated to conform, to
their filed prices in quoting to governmental agencies without regard to the
benefit of Executive Order 6767.

Senator HASTINGS. Do you know anything about a study that
was made that followed the issue of that order? My understanding
is there was called for a report to be made after 6 months of use indicating the results, and that report I think is not in the hands of the
committee. It has been suggested by Senator King at one time that
it be given to the committee and it has not been done yet.
Mr. NICHOLSON. Mr. Chairman, I know all about that study. I
appealed to General Johnson at the time this order was issued to be
permitted to work with the Research and Planning Division on this
study, and I worked with Leon Henderson and his assistant, Mr.
Harry Cantor, and we have submitted-and when I say "we" I
mean all of our cities-we have submitted regular monthly reports
received by those cities, and Mr. Cantor has had that report and it
has been filed with the President, and it illustrates clearly just what
we are saying today.

Senator

HASTINGS.

Whose report was it?

Mr. NICHOLSON. Mr. Harry Cantor. He is the assistant director of
the N. R. A. Research and Planning.
Senator HASTINGS. Mr. Chairman, is there somebody here representing the N. R. A.?
Mr. NICHOLSON. Mr. Blackwell Smith.
The CHAIRMAN. I have asked the expert here to try to get us a
y of that.
Mr. NICHOLSON. I believe their attorney could get it for you, Mr.
Chairman.
The CHAIRMAN. Mr. Smith, we wish to have a,copy of that report,
please.

Senator

HASTINGS.

Mr. Chairman

--

The CHAIRMAN (interposing). I understand that Mr. Richberg
has written a letter to Senator King explaining in some detail the
matter, and Senator King has that letter, That will be put into the
record. But we will get the report, I have asked the experts to
get it.
Mr. NICHOLSON. Now, Mr. Chairman, I think we can save time
if we will dwell on just certain specific cases of collusive bidding and
leave out all general statements. I have here in my file a number
of letters received from cities, members of our conference. I have
already submitted the file from the city of Los Angeles in which Mr.
A. J. Holmes, tinder date of December 12, 1934, has filed a complaint
stating that all bids received on 38,000 feet of fire hose, 16 bids in all,
were uniform,

The

CHAIRMAN.

That may go in.

Mr. NICHOLSON. The city of New York rejected identical bids
eight times. Dr. Russell Forbes is the city purchasing agent there
and lie can verify that. The city of Dallas, Tex., 10,800 feet, and all
bids were identical since March 1934, signed by B. P. Dypart, city
purchasing agent, letter dated February 2, 1935. Do you wish to
have me file it in the record?
The CHAIRMAN. Yes.
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Mr. NICHOLSON. The city of Oklahoma City, 10,000 feet. HIe says:
We advertised for 10,000 feet, 68-pound section, wax- and gum-treated fire hose

and the first bids were identical, quoting the price on the hose we wanted of $1.40

per foot. I recommended the bids be rejected as I have on practically every
occasion when the bids have been identical without any justification as to the
merchandise, and upon readvertising prices were. dropped to $1.20 per foot, again
being identical.
I recommended they be rejected again, which was done and during the week
representatives of the various bidders were at my office and seeing that I was
demanding the best possible price, finally rebid their merchandise and I was
able to'buy the hose at $1 per foot.
In other words it was quite evident that if we had accepted the bids as submitted under the protection of the N. R. A. it would have cost the taxpayers of
Oklahoma City $4,000 additional for the 10,000 feet of hose.

The city of Detroit. This is signed by Don E. Trumbly, secretary
of the department of purchases and supplies, letter dated February
25, 1935, on 20,000 feet of hose.
In June 1933, 9 bids were offered, of which 6 quoted $0.54 per foot; 3 others
at $0.95, $1, and $1.20 representing trade brand hose. In May 1934, 11 bids
were offered at $0.78 per foot; 4 others ranged from $1.10 to $1.30 per foot for
trade brand hose.

I would like to say at this time that the trade brand marked
carries a higher price than the specifications hose, because everybody
has their own name for their hose, and they can put any price that
they want on it, but on our specification hose, that is, the specification
of the Board of Fire Underwriters, which practically every city uses
in the purchasing of hose, the prices are usually the same.
The CHAIRMAN. Before the adoption of the code, there was a
difference in the prices submitted, was there not?
Mr. NICHOLSON. If a city purchasing agent insisted on getting
competition, there was a difference. As a rule, the bids came in
exactly alike. They came in time and time again in our city at 54
cents per foot, and when we rejected and readvertised, we got the
p rice down to 49 cents, which I understood was a reasonable price
for that hose at that time, but if you did not insist on competition
you did not get it. There was an apparently tacit understanding
among the manufacturers.
The city of Fllnt, Mich., signed by Ned 0. Vermilyea, city clerk,
dated March 1, 1935. He states there were five identical bids. He
does not give the prices.
The city of Portland, Oreg., signed by Joseph K. Karson, Jr.,
mayor, dated February 27, 1935. Nine identical bids at 89 cents
per foot.
The department of public works, Chicago, 0. E. Hewitt, commissioner of public works. On June 5, 1934, 16 identical bids at 80 cents
per foot. On June 12, 1934, 12 identical bids at $1.03 per foot, and
1 bid at $1.01 per foot.
The city and county of San Francisco, signed by Leonard S. Leavy,
comptroller, dated February 27, 1935 20,000 feet, 3 identical bids
on 2%41-inch hose, at $1.25; 3 identical bids on 3'-inch hose, at $1.60.
The CHAIRMAN. Is there any exception from that in the investigation you made, and others that you have received, or are they
all of them of that saine tenor?
Mr. NIcHoLsoN. There is one exception, Mr. Chairman. I have
one exhibit here before I com to that exception, and I would like
to tell you what happened there.
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CHAIRMAN. Very
NICHOLSON, The

well,
city of Cincinnati, Charles E. Lex, Jr., city

purchasing agent, June 1934, 10,000 feet, 16 bids identical, at 80
cents. And one higher.

Now we come to the exception. On January 31, 1935, the city
of Milwaukee advertised for bids for 13,100 feet of fire hose, and we
received a number of telephone calls and a number of letters stating
that the .price would be the same. Prior to the opening of these
bids, the Bi-Lateral Fire Hose Co. wrote a sales letter from which
we quote:
We have every reason to believe that the prices will be the same.

To which we replied as follows:
I should like to know what leads you to believe that prices will be the same.
If you have reference to the price of 84 cents for 2%-inch with rocker-lug couplings,
delivered anywhere in the country in any uantity, be it 200 feet or 20,000 feet,
I should like to refer you to the President s Order No. 6767, which was issued
for the purpose of creating an area of competition. You and all other bidders
are permitted to bid from I to 15 percent below your filed price and there is
absolutely no reason why the prices should be the same.

I should like to file his reply to that.
Kindly understand we had to agree on the code prices on our standard brands
of hose, including the underwriters, or we would be deprived of our N. R, A
Eagle and this would shut us out from bidding.

On January 31 these identical bids were received from 17 bidders at
84 cents per foot on 2%-inch hose; 55 cents on 1%-incli; $1.35 on 3%inch and $1.66 on 4-inch.
But one bid was 7 percent below the filed price, or what we are
pleased to call the trust price. And you can put that word "trust" in
quotation marks.
Mr. N. L. Kuehn called me up before this bid was opened and he
said, "We represent four different sources of supply. Each one of
those sources has told us that we must quote the prices that I have
just mentioned to the committee, but I am going to quote according
to the President's order." And I said, "If you do we certainly will
stand back of you. We want you to do that." I said, "flow in
the world can you afford to quote according to the President's order?
Won't you lose money?"
I just wanted to find out whether this order was fair to him or not.
He said, "We are getting two 10' s off the list, and this is an over-thedesk transaction. It requires no salesmanship on my part."
He said, "I could handle this order nicely at one 10 off and make
money, because ail I have to do is to send in my bid; I do not even
have to collect the money. My house will collect the money for me."
So he filed a bid on the 2 - at 77.7; on the 1 - at 50.88; on the 3%inch at $1.2488, and on the 4-inch, $1.5355.
What happened?

Here is a telegram from A. D. Kunze, whom

I have mentioned before, dated February 1, the following day after
those bids were opened.
PURCHASING AGENT,

City of Milwaukee:
Understand N. L. Kuehn quoted below filed prices fire hose. Strongly recommend award be withheld pending our investigation. Wire attitude collect.
A. D. KuNsz.
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I suppose he meant to say "pending our intimidation and coercion"
so that he won't be able to go through with it and he will withdraw
his bid. le asked me to kindly wire our attitude collect, and here
is our attitude collect:
FFBSTTARY 1, 1935.
A. D. KUNZ,
New Vork, N. Y.:
Re tel contract awarded Kuehn lowest bidder, Bid conforms to specifications
and is 8 percent below filed prices. President's Order 6767 permits as much as
15 percent discount.
JOSEPH W. NICHOLSON,

PurchasingAgent City of Milwaukee, Wis.

Mr. Kuehn has very kindly loaned us his record on this transaction
so that we may file it with you gentlemen. The Kuehn Co. received
our contract and proceeded to fill it, and they came back in a few
days and said, "We cannot get the hose." I said, "Why can't
you get it?" "They won't give it to us." "Why won't they?"
"Because I quoted below the stated price."
We said, "Well, try somebody else." Se we tried somebody else
and came back in about a week and said we could not get it. We said,
"Have you tried everybody?" Ile said, "No." "Well, then, try
everybody."
lIe tried everybody and came back and said, "They
won't, give it to us."
"All right," we said; "Do you have a friend in the fire-hose business
in some other State? Can't you get it from him?"
He brought in a letter shortly after this from this friend, and he
would not file it with us because it is a confidential letter and this
friend said, "I could get you that hose if I signed an affidavit that it
was not intended for the city of Milwaukee." Naturally lie could
not do that, so we did not get the hose.
Senator CLARK. ',Mr. Nicholson, did you know that Mr. Kunze
was both the secretary of the code auth..ity and also the secretary
of the trade association and had written to every manufacturer in
the United States warning them not to sell to Mr. Kuehn and requiring them to respond in writing that they would not sell to the Kuehn
Co., which they did?
Mr. NICHOLSON. Mr. Kuehn told us as much, but I had no
evidence.
Senator CLARK. I have had the opportunity to investigate it in the

Federal Trade Commission file on that, and that is disclosed in that
file.
Mr. NICHOLSON. Now, 1 have here the correspondence that Kuehn
left with us and I will just give you the high spots.
The Acme Rubber Co. letter, dated January 21, 1934, signed J. A.
Lambert, vice president, treasurer, an( general manager-this was
Kuehn's source of supply-and he says:
The city of Milwaukee, Wis., will open bids on the 31st instant to furnish 500
feet l'-iliC, 10,000 feet 2%-inch, 2,500 feet 3%-inch and 100 feet of 4-inch
double jacket C. R, L. fired hose, to be coupled with rocker-lug couplings.
We are %%ritingour Chicago store manager, Mr. A. ii. Ralt, king him to
contact with you immediately looking toward the possibility of your presentingig
tis
anid bidding on this hose.

Then he quotes the prices.
Prices oi the hose would be 55 cents for l -i,'ch,
84 cents for 2 -i'ch, $1.35
for 3%-inlh, $1.66 for 4-inch, per foot, each size coupled with rocker-lug cou pliu'gs.
necessary
to
take
the following exceptioLs:
decide
to
bid
it
will
be
If you should
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Payment: Exception should be taken to the ternis outlniied in the city',
request. Only standard terms according to code should be extended.
Guarantee:'Exception should be taken to the 3-year guarantee, and only
standard guarantee as covered by the code should be extended.
We did not want bidders to come in any number of times and say,
"We never heard of the President's Order No. 6767; we don't know
what it is,." So on every bid we sent out one of these notices to every
bidder, akid we put on the bid "Notice to bidders" at the top, so that
they could read it, in big type, so that they could read it even
without glasses:
Attention is called to Executive Order No. 6767.
Mr. Lambert's letter continues:
Notice to bidders fire hose.--Under this caption attention is called
to Execative
Order No. 6767, as oir industry has taken exception to this Executive order and
filed a brief at Washington to be exempt therefrom, pending decision on this
action. It is deemed advisable to disregard this order and only quote code
filed prices.
We cave them a notice in large type calling attention to. this
Executive order--Senator BARKLEY (interrupting). That Executive order which permitted 15 percent below filed prices?
Mr. NrcoLsoN. From I to 15 percent.
Senator BAREKLY. And you advised that that order would
Mr. NICHOLSON (interrupting). I gave it to you wrong. Here is a
statement to the bidders:
We callyour attention to notice attached and wish you to bid in accordance

therewith.
Senator BARKLEY. I thought you read from your letter tlat you
advised them to disregard tlis and submit the filed prices?
Mr. NICHOLSON. Yes, I read that--that was an error, What I
intended to say was-Senator BARKLEY (interrupting). Your notice will speak for itself,
will it not?
Mr. NICHOLSON. Yes.
Senator BAEKLEY, Just read that over again. Perhaps I misunderstood it,
Mr. NICmOLsoNx. I gave it to you wrong. What I intended to say
Nas that we filed with every bidder a copy of the Executive order and
we called attention to this order in large typeNotice to bidder.-We wish you to bid in accordance with this order which Is
attached.
The CHAIRMAN. Read what you have in your letter.
Mr. NICHOLSON. Here is a letter from J. A. LambertSenator BAuKLEY (interrupting), Read over what you read a
moment ago.
Mr. NICIOLSON. I am just coming to that. This is Mr. Lambert,
writing to N. L, lCuehn Co., his distributor, ind lie underNotice to bidders-of fire
hos.e-Under this caption attention is called to Executive
Order No. 6767 as our industry has taken exception to this Executive order and
filed'a brief at Washington to be exempt therefrom pending decision on this
action. It is deemed advisable to disregard this order and only quote code-filed
prices.
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Senator CLARK. Mr, Nicholson, that paragraph that, you just
read was a restatement of a copy of instructions given to Lambert
and to the whole trade by Kunze, was it not? That was in the testimony here the other day, in the testimony of Dr. B]aisdell, and I
think that that identical instruction was sent out to the whole trade
from Washington or Mr. Kunze, the secretary of the code authority?
Mr. NICHOLSON. I was not at the hearing' the other day, but tiis
letter that I filed here from Kunze bears it out. Mr. Kunze's letter
is as follows [reading]:
When Executive Order 6767 was issued, the mechanical rubber manufacturing
industry, including manufacturers of cotton and rubber-lined fire hose, recorded
its opposition to the application of the order to prices filed under our code, and a
formal request for an exemption or order was submitted to the National Recovery
Administration. Pending a final outcome, in view of the expression of the
industry on this question, members of the industry are obligated to conform to
their filed prices in quoting governmental agencies, without according them the
benefit of Executive Order 6767.

Senator CLARK. In other words, what that amounted to, Mr.
Nicholson, was this: That the President of the United States had
issued Order No. 6767 providing for a margin of 15 percent tolerance
to the extent of 15 percent, establishing a zone in which there could
be bona fide competition?
Mr. NICHOLSON. Yes.
Senator CLARK. Whereupon the industry came in and filed an
application that they be exempted from the operation of Order
No. 6767?
Mr. NICHOLSON. Yes.
Senator CLARK. And having filed an application to be exempted
from Order 6767, the secretary of the code authority took it upon
himself to inform the whole industry that they should not be hound
by the President's order?
Mr. NICHOLSON. Exactly.

Senator CLARK. In other words, the secretary of the code authority
defying
the President of the United States?
Mr. NIcHoIsoN.
Yes, sir; exactly. Here is a letter from the
Hamilton Rubber Manufacturing Co., dated January 28, 1935,
addressed to Mr. Kuehn. The Hamilton Rubber Manufacturing Co.
is also a source of supply of Mr. Kuehn, the local jobber.
Confirming prices given you today, on fire hose for the city of Milwaukee, the
following are the prices that you are to quote:
500 feet l-inch D. J., 55 cents per foot coupled, net.
10,000 feet 2%-inch D. J., 84 cents per foot coupled, net.
2,500 feet 3%-inch D. J., $1.33 per foot coupled, net.
100 feet 4-inch D. J., $1.66 per foot coupled, net.
Your cost from the Underwriters list price on the hose, uncoupled, will be
1--10 percent, p lus the cost of the couplings.
On the 4-inch, base price not coupled, is $1.40 per foot, plus the cost of the
couplings.,,
This quotation must be submitted in line with our terms, which are 2 percent,
10th prox., 60 days net, or a maximum of 1 year, with the interest added at the
rate of 6 percent per annum after 60 days from the date of invoice. Of course,
this is out if it is billed to . L. Kuehn, as you would then carry the account.
Now, regarding guaranty, their specifications call for a 3-year guaranty. This
is eliminated tinder the Rubber Manufacturers' Code, and the quotation must
be made tinder this guaranty, copy of which we are attaching.
Thus were the taxpayers' interests often set aside, and the code

requirement prevails.
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The letter continues [reading]:
Also, there is a request of exemption in the bid, under Executive Order 6767.
The rubber manufacturers do not make any exemptions to municipalities wider
the Executive order.

Not only speaking for himself, but for all of the rest of them.
Also further [reading]:
It is imperative that the above-named prices be quoted to the city without
any deviation, and inform us if anyone files anything differently, immediately.

Senator HASTINGS. Can you tell me-in view of that order issued
by the code authority-was it by the secretary?
Mr. NICHOLSON. Yes; A. D. Kunze. I will give you his title,
"Secretary, Mechanical Division Code Authority."
Senator HASTINGS. What was the industry to do? Ought it to
have followed the Executive order or ought it to have followed the
order of this executive secretary?
Mr. NICHOLSON. I cannot answer that.

Senator HASTINGS. What I am interested in is whether they
would be guilty of violating their code if they did not follow the
order of the executive secretary?
Mr. NICHOLSON. No, sir; they would not be guilty of violating
their code, because the Presidential order specifically permits them
to vary from that code from I to 15 percent.
Senator BARKLEY. You did not get the question. If the President's
order was permissive, anybody might vary by 15 percent, but if
they refused to vary at all, they still would not be violating the code?
Mr. NICHOLSON. That is true. It was supposed to vary it if they
cared to.
Senator CLARK. But if the secretary of the code authority exercised his control over them to instruct them that they should not
regard the order of the United States, he was certainly setting his
authority at variance with that of the President.
Senator HASTINGS. Senator Clark, what I am interested in is, in
view of his order-the order of the executive secretary-whether or
not the industry was just then bound to do what lie had suggested
rather than to do what they were permitted to do under the Executive order.
Senator CLARK. I have stated, Senator, I think before you came
in, that I had the opportunity of examining the Federal Trade Commission report in this matter, which will later be gone into in detail.
I understand Mr. Babcock of the Federal Trade Commission is to
be here. But this shows affirmatively that in the case referred to by
Mr. Nicholson, in the city of Milwaukee's awarding a bid to a man
named Kuehn, that this man Kunze, the secretary of the trade
association and also of the code authority wrote to each manufacturer and required them to write in affirmatively that they would
not supply the order to him.
Mr. NICHOLSON. I would like to add this, that there is no reason
at all-forgetting all about the President's order-why any bidder
cannot file a new price with the code authority every 48 hours.
The CHAIRMAN. I think, Mr. Nicholson, that this committee is
thoroughly in accord with your criticism of the proposition. It
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seems that here is the code authority that has exceeded its authority
in the matter, and when that is found to have been done, it looks
to me as if the N. R. A. authorities ought to admit their mistake
without question, because the evidence is overpowering to that
effect.
Now proceed
Mr. NICHOLSoN. This is what happened when Kuehn got the order.
Naturally, you would expect that he would make delivery and that
would be all there is to it. This telegram from the Acme Rubber Co.,
dated January 30, 1935, is to N. L. kuehn:
Please remember to take exceptions on fire hose mentioned in our recent
letter when bidding tomorrow.

Test ACME RUBERt

MANUFACTURING CO.

And a telegram from the same concern sent to N. L. Kuehn Co. of
February 2:
Because your disregarding fire-hose price schedule we cannot accept your
order unless you revise quotation to schedule.

They followed that up with a letter on the same date, as follows:
Mr. N. L. RoueN,
L. Kuehn Co., Milwaukee, Wis.
President IV.
GENTLEMEN: We have advice from the mechanical division, code authority of
the Rubber Manufacturers Association that your bids on fire hose as submitted
to the city of Milwaukee are not according to price'schedules filed under N. R. A.
code provision. This compels us to wire you as per copy of telegram enclosed
and to the effect that we cannot accept your order unless you revise your quotation to the N. R. A. schedule prices. We would be in violation of the code
and subject to penalty provided for such violation. We are sorry that you saw
fit to disregard advice as to the prices as it will only lead to trouble and confusion,

Here he puts a halo around his headManufacturers in this line are living up to code price filings and are encouraged
thereto by the fact that the Federal Government, many State and municipal
governments reject bids lower than N. R. A. code filed prices. As a matter of
fact,
the Federal Government is enforcing this ruling to the extent that those
manufacturers disregarding filed prices are compelled to sign a compliance
declaration to the effect that they will thereafter live up to the filed prices. The
signing of such a declaration of compliance in connection with a subsequent
violation of code price filings releases the Government from seeking any evidence
to convict the manufacturer. The signed and sworn to compliance declaration
and the open cut-price quotation of filed prices is all that is necessary for conviction.
Every manufacturer of this C. R. L. hose will be questioned and anyone
failing to declare that it will refuse accepting this order will have the necessary
pressure brought to bear to complete compliance with the demand of the code
authority.

If that is not coercion and intimidation, I do not know what it is.
Senator CLARK. Who is that letter signed by?
Mr. NICHOLSON. J. A. Lambert, vice president, treasurer, and
general manager of the Acme Rubber Manufacturing Co.
,.Senator BARKLEY. Did he have any official connection with the
code authority or the N, R. A.?
Mr. NICHOLSON. I do not know.
Senator BARKLEY. Or writing in his capacity, as an officer of this
.
command?
Mr. I CHOLSON. I do not know. I-do not have a listC ...
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Here is another letter from Mr. Lambert, dated February 4. 1
will just read the salient points here so as not to take up any more of
the time of the committee than is necessary. (Reading:j
There isn't any way in which to avoid publicity such as you think it is possible
to escape. The name of one manufacturer is now tied up with yours as your
probable source of supply. This manufacturer will endeavor to persuade you to
cancel your bid, In failing to do so will report to the code authority accordingly.
Already all qnembers of our code have been notified of your bidding under schedule
and each manufacturer has been asked to keep this information in mind and refuse
to accept any contract corresponding with the Milwaukee bid. You will therefore see our hands are tied and that if we were to accept the business we would not
have to broadcast the fact for every other manufacturer in the line to know about
it.
The city of Milwaukee isn't quite as big as the city of New York and it will be
no more successful than the city of New York in the fight it is now undertaking.
Federal Government itself is sustaining filed prices. It cannot do otherwise
without leaving itself open to being considered an enemy to N. R. A.
There is no legitimate reason for the attitude of the city of Milwaukee in this
matter, On the contrary, the filing of uniform prices means that tile smaller
city will be able to buy at the same price as the larger city. This is nothing more
than justice.

1 would like to put in an aside here.

You must understand that the

price is the same, as our survey has shown, the country over, irrespec-

tive of quantity, irrespective of where it comes from or whether you
can pay cash or not, if it is. 200 feet or 500,000 feet. And if the manufacturer is right next door, the price is the same. You go down to the
little city of Podunk and sell them 200 feet, and you sell it at the
same price.
Senator CouzENs. Do you object to it?
Mr. NICHOLSON. I do. I think it is entirely unfair.
Senator COJZENS. In other words, the little fellow mist pay more
than the big fellow?
Mr. NICHOLSON. Exactly, on the basis of the quantity of purchase.
Senator COUZENS. I do not uubscribe to any such theory as that.
Mr. NICHOLSON.
of Podunk, and it
York. He puts a
He does not waste

It may take a salesman 2 weeks to sell tile town
takes him no time at all to sell the city of New
3-cent stamp on an envelop and puts the bid in.
any time trying to sell. (Reading:]

You do not think for a minute any manufacturer in our line would help the
city of Milwaukee in the effort it is making nor make it possible for the city of
Milwaukee to buy the same kind of hose as other cities at a lower price? Milwaukee is showing a very bad example and which it cannot successfully execute.
We cannot assist the cit, of Milwaukee in its efforts to break down the N, It. A.

In other words, when the President issued that order, he did it to
break down the N, R. A.? That is silly.
The order which you gave our Mr. Raff coincides exactly with the specifications
calling for bids by the city of Milwaukee and it would he dntirely useless for us
to think we could defend ourselves in accepting this business when the reason for
placing this order is so plainly evident. Foreseeing the possibility of some kind
of trouble or mix-up explains'why we did not accept the order on being received
here.
I am very sorry that I cannot see any possible way out of this mix-up except
for you to withdraw your bid and endeavor to assure your success as a bidder on
the next opening in some manner which will not be in violation of our code 156,

That means by hook or crook.
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Senator CLARK. How could he insure that if it is the same price?
Mr. NICHOLSON. That means by hook or crook. There was one
fellow called up and he would not give his name and lie said, "Don't
you have a firemen's pension fund or something that we can contribute
to?" I could not get his name.
Senator CLARK. In other words, some secretary to a code authority
suggested by the manufacturer that this man would secure the business even if all the bids were the same price?
Senator HASTINGS. Is Executive Order No. 6767 still in effect?
Mr. NICHOLSON. Yes.
The CHAIRMAN. Have you some more data there that you want t.,o
put in the record?
Mr. NiCHOLSON. Yes.
The CHAIRMAN. The committee understands this pretty well now.
Mr. NICHOLSON. If you will give me 3 minutes, I will summarize
this.
I have a letter from the Fabric Fire Hose Co., dated the same day,
March 4, in which he says:
DEAR Mn. NICHOLSON:

they would like to cut my throatWe have been informed that the successful bidder on fire hose was unable to
deliver the hose at the price quoted.
That was before Kuehn said that he could not deliver it. htow did
he find that out?
We will appreciate it, very much if you will advise us if you are going to advertise for the bids again or if you are going to place the order elsewhere.
Thanking you in advance for this information and with kindest personal regards, I remain,
So Kuehn could not deliver the hose, and- fially established it to
me that we were licked, and we took new bids on March 28, 1935.
The bids were all identical, andI they were all according to the socalled "trust" price of 55 cents for the 1%-inch; 84 cents for the 2Y
inch; $1.35 for the 3%-inch, and $1.66 for the 4-inch.
Everyone was identical, including Kuehn. We asked Kueln,
"Why is the price that way?", and he said, "If I quote lower, I
won't get the hose. I would like to get part of that business."
They also threatened to raise the price effective April 1 in spite of

the recent drastic reduction in the cost of cotton and rubber, and the

purchase by Milwaukee was made at that cost, because they had
to have the hose. The order was placed on the 29th of March.
Half of it went to the Bi-Lateral Co. and the other half went to
Kuehn.
That is all for fire hose.
Now I would like to file another bit of evidence with you if you
have no objection.
On February 7,,
1935, we received bids on large gate valves. These
bids were all identical, and they were from 50 percertt or 100 percent
higher than they were on previous bids. There are six bidders. For
example, the 36-inch valve in June 1932 was $600, and on February 7
was $1,231.40, and all the bids were exactly alike.
119782--35--

14---
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Naturally, we rejected the bids, and on March 7 we received new
bids, and they were again identical, and the same as the previous
bids, and we called these men in and asked them why. there was no
variation and why it was so much over the previous prices, and they
had nothing to say; they would give no explanation.
We asked one fellow, "Why don't you follow the President's
order?" He said, "I cannot discuss the order." "'Why can't you?"
He said, VI suppose I should have said, 'Iwon't discuss it."' So we
had to let it go at that.
Those bids were rejected. On March 29 I was instructed to take
informal bids and see whether I could do any better without advertising, and the same people quoted the same prices with no exception
at all, and a "take it or leave it" attitude.
I would like to file that with your commiteece.
We had to have some of these valves, and so we bought them,
paying from 50 percent to 100 percent more than we paid previously.
I have still more data here that I would like to submit.
We have here on December 20, 1933, 11 identical bids on pipe
fittings, all quoted exacly the same price, $1,907.84.
On December 22, 1933, five identical bids on fiber conduit and
couplings which were quoted 52.03 cents per foot.
On December 21, 1933, five identical prices on reinforcing steel.
On December 19, 1933, eight identical prices on reinforcing steel.
On February 6, 1934, six identical prices on blueprint paper contract for a 3-month period.
The CHAIRMAN. Was there any exception in the bids on any of
these articles?
Mr. NICHOLSONs. No, sir; those are the only ones I am filing with

you. Just the identical ones.
The CHAIRM AN. You say there were eight bids and all the same.
Were they all the bids that were filed, and all of the bids that were
filed were the same?
Mr. NICHOLSON. Yes. I just checked off in this list the two that
were the same, In the others there were variations.
On April 6, 1934, four identical bids on ready-mixed concrete,
On February 2, 1935, 5 identical bids on tile, and 5 identical bids
on high low-set cement.
On February 28, steel plates for peddlers' wagons, four identical bids.
The CHAIRMAN. Put all of them in the record, Mr. Nicholson.
Mr. NICHOLSON. In closing, Mr. Chairman, I want to thank the
committee for their attention, and I want to say this, that I have
been in contact with private purchasing agents who have hiformed
me that I am paying more than they are paying, but they cannot
give their prices because it is against the policy of their companies
to give those prices.
They say there is more chiseling going on under the N. R. A. in
the matter of prices than there was before the N. R.A.
I tried to supply Mr. Blackwell Smith with that evidence, and
asked for copies of the letters which I received from the industries,
stating that they cannot give out prices that are private. But in our
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.case, our prices are open and anyone can see them at any time, and that
is where the price-fixing is being enforced.
I thank you.
The CHAIRMAN. Thank you very much.
Senator HASTINGS. Mr. Nicholson, what do you know about this
report that was made? I think you said you knew all about it.
Mr. NICHOLSON. Yes; I thought I did.
Senator HASTINGS. What was the nature of the report?
Mr. NICHOLSON. It was supposed to show the effect of the President's order upon public bids, and that there was also another object
to show the effect on the manufacturer, but I shall not go into that.
I was to go into the matter of the effect of public bids, and in doing
that I filed with Mr. Cantor the reports every month showing exactly
what prices were received, and with the material submitted by Mr.
Cantor himself, all of this evidence was submitted to the President.
That report will show all of these things?
, Senator HASTINGS.
, Mr. NlcHoLsoN. Yes; from every city of any consequence in the

country.
Senator

BARKLEY.

What report is that?

Mr. NIcHoLsoN, That is the report of the Research and Planning, it

is called for, under this Executive order of the President. It was
supposed to have been made within 6 months after the date of this
order.
Senator BARKLEY. To whom was the report made?
Mr. NICHOLSON. To the President.
Senator BARKLEY. By whom?
Mr. NICHOLSON. By Leon Henderson of the Research and Planning
Division.

The CHAIRMAN. We have called for that report.
Thank you, Mr. Nicholson.
We will now call Mr. Babcock.
Senator HASTINGS. Has this Executive order been put in the record,
Mr. Chairman?
The CHAIRMAN. Yes; that has been put in the record.
(The following matter was submitted in connection with Mr. Nicholson's testimony:)
ExEcUTIvE ORDER No. 6767
MODIFICATION OF EXECUTIVE ORDER NO. 5048 OF MARCH 14, 1934, ETC.

By virtue of and pursuant to the authority vested in me under title I of the
National Industrial Recovery Act of June 16, 1933 (ch. 90, 48 Stat. 195) and in
order to effectuate the purposes of said title, it is hereby ordered as follows:
1. Any person submitting a bid to any agency or instrumentality of the United
States, or any State municipal, or other public authority, to furnish goods or
services at prices which, in accordance with the requirements of one or more approved codes of fair competition, must have been filed, prior to their quotation,
with the code authority or other designated agency, shall be held to have complied adequately with the requirements of such code of fair competition: (a) If
said bidder shall quote a price or prices not more than 15 percent below his price
or prices filed in accordance with the requirements of such code or codes: and (b)
if, after the bids are opened, each bidder quoting a price or prices below his
filed price or prices shall immediately file a copy of his bid with the code authority
or other appropriate agency with which he is required to file prices.
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2. If upon complaint made to the Administrator for Industrial Recovery, he
shall find, after due investigation, that the tolerance of 16 percent provided in
this order is resulting in destructive price cutting in a particular trade or industry, he is hereby authorized to issue an administrative order reducing said
tolerance of 15 percent for such trade or industry to the extent he shall find
necessary to prevent such destructive price cutting, but in no event to a tolerance of less than 5 percent.
3. The Administrator for Industrial Recovery is directed to cause a study to
be made of the effects of this order upon the maintenance of standards of fair
competition in sales to public and private customers and to report to the President thereon within 6 months of the date of this order.
4. All prior Executive orders, including Executor Order No. 6646, of March
14, 1934, are hereby modified insofar as, and to such extent, as they may be in
conflict or inconsistent with this order.
FRANKLIN D. ROOSEVELT.

THE WHITE HousE,

June 29, 1984.
THE RunnER MANUtACTURERS ASSOCIATrOx, INC,
Nei,' York City, Janunary 17, 1985.
Fire hose, city of Los Angeles.
Mr. A. J. Horm,
Purcheing Agent, city of Los Angeles,
Department of Supplies, Los Angeles, Calif.
DEAR SIn: Kindly refer to your letter of December 12, 1934, addressed to Mr.
W. Gussenhoven, of the United States Rubber Co., 1790 Broadway, New York
City, in his capacity as chairman of the cotton rubber-lined and specification hose
subdivision, operating under code no. 156, chapter VII (mechanical division).
Mr. Gussenhoven has sent us a copy of his response of December 24, 1934,
addressed to you, and referred the correspondence to this office for the attention
of the ,Mechanical Divisional Code Authority, Mr. Gussenhoven pointing out to
you that he is without power to permit or not permit fire-hose manufacturers to
accord to the city of Los Angeles the benefit of Executive Order No. 6767.
The Mechanical Divisional Code Authority feels that an explanation is due
you regarding the attitude of our industry with respect to Executive Order No.
6767. As you know, that order permits manufacturers operating under N. R. A.
codes of fair competition to quote governmental agencies not more than 15
percent below prices filed by them pursuant to such codes.
When Executive Order No. 6767 was issued, the mechanical rubber manufacturing industry, including manufacturers of cotton rubber-lined fire hose,
recorded its opposition to the application of the order to prices filed under our
code and a formal request for an exemption from the order was submitted to the
National Recovery Administration. Pending the final outcome, in view of the
expression of the industry on this question, members of the industry are obligated
to conform to their filed prices in quoting governmental agencies without according
them the benefit of Executive Order No. 6767.
The basic reason for the attitude taken by the mechanical rubber goods manufacturing industry on this matter is the conviction that the application of Executive Order No. 6767 would lead to destructive price cutting in the form of successive reductions in prices culminating In a condition where sales would be made
below cost, which the National Industrial Recovery Act was intended to correct.
Another fundamental reason for the belief of the industry that the order should
not be applied to mechanical rubber goods is because, with respect to at least
some products, prices to governmental agencies are already on the general level
of cost and any further reductions would rulingthem below, cost. Generally
speaking, prices accorded governmental agencies as filed with this office are 'as
low as those offered any other class of trade including resale outlets, and, while
this condition may not pertain In all cases to the purchase of fire hose by the city
of Los Angeles, it is a very important factor in the industry's consideration of the
problem.
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The foregoing is offered solely as an explanation and a fair statement of the
situation in response to the very liberal attitude expressed in your letter of
December 12, 1934, addressed to Mr. Gussenhoven.
A.D. KUN S,
Yours very truly,
,Secretary, Mechanical Divisional Code Authority.

CITY OF Los ANOELES,
OF SUPPLIES,
DEPARTMENT February
25, 1930.

CONFERENCE
UNITED STATES

OF

MAYORS,

Washington, D. C.
(Attention of Mr. Joseph W. Nicholson, Secretary.)
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..
"
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facturers Asso tion controls the grdlp with an iron hand. r
e conditions existing
under
ngeles will not place a large order
The city of Lo
f the bids mentione
The quantities called for in bo
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134-inch double-jacket hovnd 38,000 feet of 23-Inch
herein, were 14,000 feet
an option to double the
ezxqdsted
double-jacket hose. On threo t set of bids,
quantity might break down the
tMtsed
quantity thinking that possi
price structure.
We buy our hose on our own specifications which fulfill the minimum requirements of the underwriters' laboratory.
I will appreciate anything that you can do to help me in this situation because
I am determined to get fair prices, and in my opinion, a fair price does not cosist
of one price to all consumers regardless of the amount purchased.
I have been informed by many representatives that they will be glad to get
all the hose orders possible at 70 cents a foot on the 2Yrineh size. If the Rubber
Manufacturers Association would extend the 16 percent discount allowed by
the President in Executive Order No. 6767, the price would be brought down to
approximately 70 cents a foot and I would be satisfied.
Respectfully yours,
A. J. HoLm, Purchasing .Iyenl.
Indicates local Jobber.
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A. D. KUNzE,

CIT) OF Los ANGELES, DEPARTMENT OF SUPPLIES,
Los Angeles, January 21, 1935.

Secretary Rubber Manufaclurers Associatio, Inc.,
New York City.
DEAR Sin: Thank you for your courteous letter of January 17, in which you
state the reason why the city of Los Angeles cannot possibly be given the 15percent discount in prices as permitted by the President.
I firmly believe that you do not expect me to agree with the reasons given, for
the reason that common logic refutes the statements made,
I acknowledge the power and authority of the association to maintain prices,
This acknowledgment is based on the results of bidding throughout the entire
country, including such requests for bids as call for large quantities of )ose. In
almost all cases the group of manufacturers and agents has held together. The
very fact that the association can hold the manufacturers and agents together oliminates the danger of destructive price cutting referred to in your letter.
One of the first requirements to accomplish anything is the keen desire to do so.
I know that if the Rubber Manufacturers Association wanted to establish a fair
price based on quantity they could do so and could maintain it just as they are
maintaining the price level at the present time.
I also believe that it would be only fair to have an arrangement made whereby
consumers buying fire lose in carload lots or more, and taking delivery of such
fire hose at one tim(, should be quoted a price taking into consideration the
savings effected by the manufacturer by reason of such quantity.
Executive Order No. 6767 may not he the solution, but there is nothing to
prevent the filing of price differentials for quantity purchases such as we find
prevailing in most other commodities.
Yesterday, I again received bids covering the furnishing of our annual requirements of fire hose. One of the conditions contained in my specifications was to
the effect that if the 15-percent discount was not given to us. the city of Los
Angeles reserved the right to purchase in small quantities of not less than .1,000
feet, and over a period of time of not greater than 1 year.
If we cannot expect fair treatment from the manufacturers of fire hose, we can
at least make them work for the business to such an extent that the margin of
profit will not be much larger than in such cases as when they sell to a small
account, purchasing a thousand feet. It is not our desire to do so for the reason
that both the manufacturer and the city of Los Angeles lose by this procedure.
However, under the arbitrary conditions set up by the association, it seems to
be the only feasible procedure to follow.
I have talked to many agents of manufacturers in Los Angeles and with few
exceptions they have told me that if they could possibly get this order the' would
make from 50 to 60 percent more profit on this sale than were they to sell an equivalent quantity in dollars and cents of any other item that they handle.
Naturally, vith such a picture in mind, I feel very strongly against the arbitrary, high-handed attitude shown by the manufacturers of this product,
(Signed) A. J. HOLM,
Very truly yours,
Purchasing Agcnt.
CITY OF Los ANGELES,
DEPARTMENT OF SUPPLIES,

Los Angeles, December 12, 1,934.
WALTER GUSSENHOVaN,

Chairman Cotton Rubber Lined Fire Hose Division,
New York, N. Y.
DEAR Sin: In the very near future, I believe that N. S. Dodge of the American
Rubber Manufacturing Co. will appear before you to discuss certain matters
among which will he a plea to be permitted to quote lower prices on fire hose to
the city of Los Angeles. I feel that you should also personally know my attitude in the matter, an attitude that I have been led to believe has the sympathetic support of a large number of the firms that submitted quotations on our
last request for bids.
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I want to be fair, and I want to conform to those good principles of business
that have been proven to be sound through long :ears of usage. I am not a
If there is one thing that
"chisler" and I am not interested in "chiselng."
history brings out in strong relief, it is that those principles, which are fair and
sound, will endure; the others will pass out in time.
I believe in, and am wholeheartedly supporting the President's program as
embodied in the National Recovery Act. I am not fighting it in this instance
because he has provided for what I am asking in Executive Order No. 6767;
rather, I am making a suggestion to the worthy organization which you represent
to consider a sound principle. Volume purchases have always commanded a
better price than small-lot purchases.
In our case, we have already bought approximately $45,000 worth of hose this
year. The prices were higher than at any time in the past, even including the
boom years of high prices; but, considering the industrial recovery problems, they
were fair. If we are granted the 15 percent allowed by the President, we will
spend an additional $40,000 for hose; otherwise we will buy only when necessity
forces us to do so and then only in small quantities, since the prices would be the
same.
In your own mind, does it seem fair and sound that an organization buying
almost $100,000 worth of hose per year should pay the same price as an organization buying $100 worth? I feel certain that the problem can be worked out
if we are both willing to be fair to the other party.
The President has provided the means. Let's work together for the best
interests of all concerned-82 cents per foot on 2 -inch hose and 54 cents per
foot for 1 -inch hose, both less 15 percent, will be a step in the right direction.
I will appreciate hearing your views on this matter.
Respectfully yours,
(Signed) A. J. HoLu, Purchasing Agent.
UNITED STATES RUBBER PRODUCTS,

INC.,

New York, December 24, 1984.
Mr. A. J. IOLM,
PurchasingAgent, City of Los Angeles,
Los Angeles, Calif.
DEAR MR. HOLM: Referring to yours of December 12, 1 have not seen or heard
from Mr. N. S. Dodge of the American Rubber Manufacturing Co.
However, for anyone to appeal to me for permission to quote lower prices on
fire hose would be most ridiculous, as I certainly have no jurisdiction over prices
filed and quoted by other manufacturers. Likewise, if any other manufacturer
wishes to take advantage of Executive Order No. 6767, I presume it is their own
business, although I understand that the Mechanical Divisional Code Authority
(Code 156, eh. 7), at the instance of the industry, has asked Washington for an
exemption from Executive Order No. 6767. Under the circumstances, I am referring your letter to the code authority.
I can assure you that any prices my company has quoted you on your fire hose
are fully justified by our present-day costs.
Trusting I have made my position clear in this matter, I am,
Respectfully yours,
W. GUSSENHOVEN,
Assistant to Vice President.
CITY OF DALLAS,
Dallas, Tex., February28, 1935.
Mr. PAUL V. BEcTTrS,
Executive Director, U. S. Conference of Mayors, Chicago, Ill.
DEAlt Sin: The experience of the city of Dallas in the purchase of fire hose,
aH requested in your letter of February 20 to Mr. Edy, is outlined below. I am
also attaching a tabulahtion of the latest bids that we received.
1. All bids have been identical since March 1934.
2. Prices are approximately 25 to 50 percent higher since identical bids have
been received.
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3. Identical bids are the only ones we have received during the past few
months.
Our experience in the purchase of fire hose during the past few months has
Indicated to us that there is a very strong combination controlling the prices.
Our city council has authorized us to purchase in the open market, and we have
been able to buy on several occasions at prices as much as 10-percent lower than
the formal quotations. This procedure, however, leads to much dissatisfaction
and criticism.
Very truly yours,
B.Patrchasin~g
P DYRAT,
"
AtgeW~.

~City

R

10,800 feet, 2W-inch fire hose, 2-ply jacket
or better. Underwriters' specifications or
better

0
White, coupled, in 50-foot sections with i$8
rocker lug couplings ............-.........
White, uncoupled, in 50-foot sections -..
Wax- or gosm-treated, coupled in 50-foot
sections with rocker lug couplings ---

.

74
.1 88

I

Wax- or gum-treated, uncoupled in 50-foot
sections ----------------------------------

80.84 $0.84 $0.84 $0.84

$0. 793

'99

-84

80.84

.74

.74

.74

.74

.93

-74

.89

.89

.99

.89

.843

.89

-79

.79

-

79

NOTz.-All bids that did not conform to the code bid were either withdrawn or the hose did not meet our specfleations.

-79
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CITY OF FLINT,

Flint, Mich., March 1, 1985.
Mr. PAUL V. BETa'xas,
Executive Director United States Conference of Maiyors,
Chicago, Ill.
DEAR SIR: Your communication directed to Mr. J. M. Barringer, our city
manager, with reference to fire-hose purchases has been referred to tie writer.
The city of Flint has received prices only once within the last 2 years on fire
hose. Bils were received from five sources of supply. All quotations were
identical, And on checking with bids received from other cities, I find the city of
Flint received quotations based according to the price agreement evidently
entered into by fire hose manufacturers.
Very truly yours,
NED J. VERMiLTA,
City Clerk.
CITY OF PORTLAND,

Portland, Oreq., February 27, 19t5.
Mr. PAUL, V. B3FTTEW;,
Executive Director United States Conference of Mayors, Chicago, Ill.
DEAR MR. BETTERS: In response to your letter of February 20, this is to inform
you that December 12, 1934, bids were opened for furnishing 22-inch double
jacket wax-and-gum-treated fire hose with couplings.
Nine bids were received, seven of the bidders submitting bids on Underwriters'
grade of hose, all of which were identical, at 89 cents per foot. Other bids were
for the standard brands of the various companies in the higher grades of hose.
None of the bids offered any price advantage whether the purchase were for a
foot or a carload.

While Executive Order No. 6767 of June 29, 1934, signed by President Roosevelt, grants any needed authority for competitive bidding and reduction in prices,
there has been no deviation front regular prices.
If we can be of further help, please inform us.
Yours very truly,
JOSE'II K. CAnsou, Jr,, Mayor.

DEPARTMENT OF PUBLIC WORKS,

Chicago, February 26, 1935.
Mr. PAUL V. BETTERS,
Executive Director, United States Conference of Mayors.
Chicago, Ill.
DEAn S11: In answer'to your letter dated February 20, 1935, regarding fire
hose purchases, please be informed that bids were opened for 2%-inch fire hose on
June 5, 1934. Sixteen bids were received, all of which were equal, namely, 80
cents per foot.
Bids were also received for 3-inch fire hose on June 12, 1934, of which 12 bide
were equal at $1.03 per foot, and 1 bid submitted at $1.01 per foot.
Yours very trily,
• "
O.
. HlEwITT,
Conalissioner of Public Works.
CITY AND COUNTY OF SAN FRANCISCO,
February 27, 1935.
Mr. PAU, V. BETTERS,
Executive Director, United States Conference of Mayors,
Washin glon, D. C.
fire hose.
Subject: Bids,
DEAR MR. BETTERS: In answer to your letter of February 20, re the above
subject matter, please be informed that only one bid was received for fire hose
during 1934 and all such bids were identical in price.
Three bids were received for 20,000 feet of 2,4-inch cotton rubber-lined fire
hose at $1.25 a foot. Three bids were also received for 4,000 feet of 3%-inch
cotton rubber-lined fire hose, and the identical price was $1.60 a foot.
Yours very truly,
LEONARD S. LEAnY, Controller.
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CITY OF CINCINNATI,

Cincinnati, Ohio, February21, 19,5.
'tNI'TED STATES 'CONFERENCE OF MAYORS,
Washington, D, C.
GENTLEMEN: This morning I received a letter from Mr. Paul V. Betters,
executive director of your conference, asking that we immediately send to your
Washington office our city's experience in the matter of taking bids for contemplated fire-hose purChases. This I am very glad to do and I think the computation sheets themselves will be self-explanatory with a brief explanation.
Our fire department, in the past, has not been in a position to consider fire-hose
purchases yearly, but you may notice that we had one bidding for them in 1932,
one for our department of water in 1933, and again another for the fire service
in 1934. In asking for quotations, we have used a city specification which we
designed with limits under one or two items slightly higher than those found in
the so-called "underwriters' specifications", and recently, or particularly in the
1934 transaction, we allowed bidders also to quote on brand hose which they
considered equal to or better than that which might be furnished under our
specifications.
While all of the prices were not identical, many of them are so listed and these
I believe, were based on a strictly specification hose. The rest of the story, I
think, is told by the computations of bids themselves, although as a matter of
general information, you may note that we have circled in pencil the awards
actually made and that in two instances, the contract price governing was different
from that on which apparently an agreement had been reached.
This whole situation has created a very difficult problem for us and I certainly
can sympathize with Mayor LaGuardia of New York in his protest as to identical
bids. Incidentally, the same condition seems to persist in the purchase of other
commodities and by the time this letter is received, you may also have received
one written by me yesterday illustrating the same thing in connection with bids
taken for pneumatic paving breakers.
Please let me know if there is anything else this office may supply your con,ference in its studies.
Very truly yours,
CHARLEs E. Lxx, Jr.
City Purchasing Agent.

Reference No. 1650-47.

Date June 5, 1934.

CrTY OF CINCINNATI, DEPARTMENT OF PURCHASING, COMPUTA&TroN OF BID8

Department of safety, division of fire. Bids opened 1- noon, June 5, 93J4

711HC
Hoar

Eureka Fire Hose
Manufacturing
Co.

Fabric Fire
HRose Co.

The B. F.
Goodrich
Rubber
Co.I

The Harrison
Tire & uh. Home Rubbet
berCo.
Co.

The Win. T.
Johnston
Co.

The
Manhattan
Rubber
ManuThe Queen
facturing Division ThNetherlan Iube
Couppl
Co.
Rubber
of Raybestae
Manhattan Co.

I
10.000feet (more or less)
2Io inch L D. cotton
rubber-lined fire hose
in accordance with
city of Cincinnati
standard specificaltions No. CC-127 revised May 4, 1934;
complete with male
and female pocket
lut type couplings:
Pice Per foot ..... 80.80
..........
$0.80 -------------. $0.80
.---Brand or trade Specictions .... Elkshead -------Specifications.
name.
-Manufacturer ...... Eureka Fire
Hose Mannturing Co.

Per
foot

Trade
name

Fabric Fire
Hose Co.

Per
foot

$0.95 Northerm..$0.85

1.10 Midland-.
1.1 1 Trojan........
L 20
-

Trade
came

Per
foot

Trade
name

Elkshead

$1.10

Panama

.90

Sphynx_

.85

8peified
with radio-ac-

lWax and
g u m
....(treated

I

Paragon...- 1.100 Climax.-..
I Wax and

1

treated

3 ply

.

$0.80.. . . . .. $0.80 ........
$0.76-....
$0.80 --------New York
Ace High ----- Fire Fite ..... SpeeficatIons .... Whitehead....
Belting &
Packing Co.
B. F. Good- ----- d o --------Bome Rub- Quaker City Manhattan Rub- Whitehead
rich Rubber
ber Co.
ber ManufacRubber Co.
Bros. RubCo.
ing Division
ber Co.
of Raybestos
Manhattan Co.

.

gum

---------------- I

----------------

----------------

----------------

Streat
meant

30.80.
Specifications.
Boston Woven
Hose & Rubber Co.

Alternate proposals .

Afl
alternates
manufactured

by &Eureka
Fire
Hose
Manufactur|2 pe cnt 10th
proximate,
Bonorcrt-edce
nCheck-

--.................

o.b. Akron,
Ohio,freghtm

-

All

American-&
1AFrance
The Republic The Wirthlin. Foaa0teludusRubber CO.
Mann Co.
trie. Inc-, by
J. R. Wood
supply Co.
10.000feet (more or less) 2W
Inch I. D. cotton rubber,
lined fire hose in accordance
with city of Cincinnati
standard specifications no.
CC-127 revised May 4,1934;
complete with male and female packer lug type coup-"
lingsPrice per foot ----------.80..........
...........
Brand or trade name .
Relief--------Newltt ....
Manufacturer-...........-Republic Nett Rub
Rubber Co.
b eCo.
Terms ----------------------Bond or certified check .......

alternates

.

not express,
by Manuhattan
allowed
Rubber Man-hata
u n d " to
°
destination
ubbrnC Co,
Pi
ufheturing
o n 10 0
Lo. b. CincinPounds or
nat Ohio
2 percent 10th 2 percent 10 2percentlf1th 2percentl0th 2parent 10th 2 percent 10th 2 percent 10 2Parent
10th
proximate or days, 2 perproxinate.
proximate or
proximate
proximate,
at
net eodays.
cent 30 days
0 days n
day net.or
d
n
dse
01
net.
0
days
t.
net.days
CheckBond- Check - - - Bond - - - Bond-Bond--------Bond.
Cnint

Atlas Fire
Hose Co.

.8 ..........
Brigade g.
OoodyearTlre lamIlIton
& Rubber
Rub ber
Co.
ManufacturCo. 10th
2percent 10th 2percent 10th 2pecant 10th 2 lug
percent
proximateor
proximate.
pr9ifiate or
proximate or
60days net.
60days net.
U
days
net.
Check------ Bond--------Check------ Bond .........

nunatContinental
Atlas Rubber Bl-lateral Fire Bi-Lateral Fire R Ci
Products Co.
Hose CO.
Hose Co.
CntierWrs
facturing Co. -Ubber Works

o

.uberMan

0

0
0.800.
Relleforlexo Specifications.
RepublicRub- B. F. Goodber Corich Co.
2 percent 10th 2 percent 10th
proximate or
proximate,
00days net.
Bond--------Bond ......-

.
0.
0.80.
Congo..
. 8Bull-dog.
SpecicationsB. F. Good- Cincinnati BostonWoven
rich Co.
Rubber
Hose& RubManufacturher Co.
Co. 10
2 percent 10th 2 inr
percent
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days.
days.
I
Bond --------Check -----informal (no
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furnished).

0
%
H
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Reference No, 2806-46,
CITY OF CINCINNATI,
DEPARTMENT OF PURCHASING,

Cincinnati,Ohio, May 4, 1982.
Department, Safety; Division, Fire.
Computation of bids, fire hose-1O,OOOfeet (more or less), £f-inch, double.jacketed,
cotton, rubber-lined fire hose in accordance with city of Cincinnatistandard specificatioh CC-127
Pricepe

Delivery

coupled

Terms

Fabric Fire Hose Co ...................... $0.54
30 days ............. 2 percent, 30 days.
.54
2
i.to
days.............. 2 percent, 10days.
E. A. Kinsey Co .........................
Net 50days
.6292
Cincinnati Rubber Manufacturing Co ....
Eureka Fire Hose Manufacturing Co ....
0.84
30da.,fo. b. Cincinnati 2 percent, 1 days.
"Eureka" special
2 percent, 10days.
B. F. Goodrich Rubber Co ............... .54
30 days ...................
2 percent, 30days.
American Rubber Manufacturing Co .....
.54
60days ...................
2 percent, 10days.
' 4
General Fire Hose Co ...................
...........................
54
Hamilton Rubber Manufacturing Co...
46 days .............. 2 percent, 80days.
5U
queen City Su y Co ...................
14days .............
.... 2 percent, 10days.
2 percent, 10days.
narrson
Tire T"Rubber Co ..............
3 weeks
..........
1 percent, 30 days.
. .... ..................
National Fire Equipment Co............. 85
Net 30days
.90
American-LaFranre Foanste IndustrIes,
Inc,
2 percent, 10days.
Republic Rubber Co ..................
' R0 3.days....................
2 mate
percent, lth proxi.
Doermann Roehrer Co ...................
.57
2 percent, 10days.
Consumers Rubber Co ...................
.7
30days ....................
.67
2 percent, 10 days.
Boston Woven Hose & Rubber Co .......
30
20 days
days ....................
....................
a. 4
2 percent, 30 days.
HI-Lateral Fire Hose Co ...............
2 percent, ISdays.
. 07
Wm. T. Johnston Co..................
2 percent, 10days,
.7
Home Rubber Co....................
ALTERNATE I
..
Fabric Fire Hose Co ....................
General Fire Hose Co.----...------------.5
Amerlcan-LaFrance Foemite Industres,
..
Inc.
I-Lateral Fire Hose Co ..................
4

.

.

.

ALTERNATE 2
Amercean-LaFrance
FoamiteIndustrleI
,
.I
Inc.

......................

F. o. b. Cincinnati or fire department storeroom.
AWithout Underwriters' label, deduct 1 cent perfoot
S3-yer guaranty.
'Covers label of Underwriters.
I year guaranty.
I

801

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

July 11, 193S.

Water works.

Fire hose.-) ,2O0feet (more or less), 2%-inch I. D. double-jacketed, cotton, rubberlined fire hose, complete with rocker-lug couplings

[Alternaste: Jacket shall be treated with wax and gum or other material)
Price per
foot

Price per
toot Includingtreating
of Jacket

$
0.82
Americsn.LsFrcfoe & Foamite Corporation ..................................
Terms: 2 percent, 30 days; net60 days; check.
77
.82
..
Continental Rubber Works ............................................
Terms: 2 percent, 10days; check.
77
Cincinnati Rubber Manufacturing Co.........................................
Terms: 2 percent, 10days; check.
.77
.82
Doermann-Roehrer Co .........................................................
Terms:2 percent 10days; check.
.77
.82
EurekaFire Hose Manufacturing Co ...................................
Terms: 2 percent, 30days; check.
.9
..7831
B. F. Goodrich Rubber Co ..............................................
Terms: 2 percent, 30days; check.
(
()
Harrison Tire & Rubber Co ..........................................
Terms: 2 percent 11th proximate; cheek,
2.8
Wm.T. Johnston 6 .......................................................r,77
Terms: 2 percent, 10days; bond.
.77
.140
E. A. Kinsey Co ............................................................
Terms: 2 percent, 10th proximate; bond.
h.82
Netherland Rubber Cs ........................................... .77
Terms: 2 percent, 10days; check.
...77
.
Queen City Supply Co........................................................
bond.
Terms: 2 percent 10days;
.71
.)e2
Republic Rubber do. (informal) not properly signed ............................
Terms: 2 percent, 10days; bond.
.78
................................
.. 77
Wirthltn-Mann Co ...............
Terms: 2 percent, 10days; bond.
$0.60 uncoupled plus $6per set for couplings attached, or $0,77.
2$0.76 uncoupled plus $6per setfor couplings attached, or $0.87.
3 Coupled.

Identical bids on large gate valves
BIDS RECEIVED ON FEB. 7, 110, AND REJECTED
Three 20-inch,
double-hub
gatevalve

Four 24-inch,
double-hub
gate valves

RicA
Chapman Valve Manufacturing Co ........
$19.13
319.13
Kennedy Valve Co.........................
319.13
Ludlow Valve Manufacturing Co ..........
Michigan Valve& Foundry Co ............ 319,13
319.13
Bundle Spence Co .........................
Weeter Gas Contruction Ce .............. 319.13
= 70
a=trice
...... .....................
July 1O4

EWc
$472.36
472.35
472.36
47Z30
472.33
472.36
330.48
July 19

One a6-inch.
double-hub
gatevalve
.fihch
$1,231.40
1, 1 40
1,231.40
1, 231.40
1,231.40
40
1.23L
,5

lm 19

Total

$4,078.19
4,078 19
4, 078.19
4,07 819
4,078.J9
4 07&19
...

MARCH 7, 1OU
Chapmn Val"e Manufacturing Co-----------19. 3
319.13
Kenoedy Valve Ce .........................
119.18
Mlehian Valve & Fouadry Co ............
'AppvoanimaA.

$47135
47135
47135

..

..
....
F .........

$1,9 40
.
1,23,140
1,2 1.40.
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FOUR

JNFORMALOPFERS MADE MARCH
29, 15,
ALL SAME AS ABOVE; NO EXPLANATION, NO DEFENOs
MADE BY ANYONE.
"TAKE IT OR LEAVE IT ATTITUDE"

Identical price* cy, of ;ilwaukee.
Pipe 4n 4 tingp: Galvanizedbras (Dec. 20 1'933 Civil Works
Adisiation), jump stum pft, ndieable
$1;907.84; 11 identical bids received:
Plumbing & eating Co
Acme
Heating & Supply Co., Cordes Heating
Supply Co., Crane Co. iR. yley
&
Dengel Co. Hoffman Manufacturing Co.,
wa ee Plumbing & Heating Co.,
Pritzla Hardware Co. Rex Packing MlRobe;t Rom Co., Rundle Spence Co.,
Co.,
Standard Sanitary
anufac
Wisconsin Plumbing & Heating Co.
Co.,
Fiber conduit and couplings (Dec. Contract awarded b y ballot.
22, 1933): 4,000 pieces 5-foot lengths,
fiber conduit, length price October
1933, $0.5203- 250 3%-inch fiber conduit
couplings, each, price October
following: Graybar Electric Co.,1933 $0.09614. Five identical bids from the
general Electric Co., Line Material
Mansville Sales Corporation, Westinghouse
Co.,
Liquid chlorine: November 1928, 60,000 Electric & Supply Co.
pounds, six bids received as follows:
$0.054 per pound less 1 percent, 10
$0.0544 per pound less 1 percent, 10 days---------------------$0. 05346
days ---------------------$0.0545 per pound net
.05356
------------------------------------.
$0.0565 per pound less 1 percent, 10
.0545
$0.0565 per pound less I percent, 10 days------ ----------------.055935
days----------------------.
$0.0559 per pound net
055935
------------------------------------.
0559
April 1932, 73,500 pounds, six identical
bids received: $0.0565 per pound less
2 percent, 10 days.
April 1933, 75,000 pounds, four bids received,
identical,
$0.065 per pound, 2 bids, less
cash discount:
1 percent 10 days; 1 bid, exception
less 2 percent, 10 days;
I bid, less 4 percent, trade discount.
ExaiBIT 1
WIRs AND CABLES

Wires and cables for the Bureau of Electrical,
Service: 12 idential bids received
from 12 firms, 1 bid received
was much higher, February 1934;
bids received December 1933;which
9 identical
14 bids, not identical, January 1932
(lowest bid
shown); 6 bids, not identical, May 1926
(lowest bid shown).

Psr Met

IFebruary

________________

item

1934 y

I...................................

114
24%

tem 2 ..............................................

telm
.........................
... ... ..........
ite 1.......................
Detmu3 t ".
.. . ............ ......................... l

fti1 ..... ...
..................

LOI

D ieetnbberJanua
1933

134
177

218

n
. 44
L 3

1 ............

......

1932Y
1324
1.90
590

121.10

IN

9.0
147.90
3i50
M5.OD

' 00

2k42D
8............
K
50
T

3 00

6.0

Notz.-Sldaltios used tn Ig3and 1934
were dtfersnt from those of previous years
on Items omitted.

ExmHI,

2

PORT1 AD CEMENT

Summary of Qement poifs: January 1926, $2.26 per
barrel, n
'
$2.02 per arrel, net; November 1931,
$1.09 per barrel,
$2.42 pur barrel net. The December
December 1933,
1933 price of $2.42 net;
per barre represent
an increase of 122 percent over November
1931 price; 19 P rpent over December
1928 price; 7 percent over January 1926
price.
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EXHxIBIT 3.-Concrete, ready mired
Price per cubic yard
nwuury
1933
Item
Item
Item
Item

A (7 bags cement)
B (S bags cement)
C (0 bags cement)
D (4 bags cement)

per cubic yard ---------------------------per cubic yard ..................---------8........
per cubic yard ------------------per cubic yard .............................

Cash discount ......................................................

$7.98
7.29
.79
6.19

Not

April 1933 September
9
$4.78
$4.74
4.36 ........
3 98 ...........
3.83.
Net I)

A$0.10per ton, tenth proximate.
NOTE.-JuIy 1933price repreesnts an increase of88 percent over April 933price.
70 percent over September 1929price.

EXHIBIT 4.-Lumber
Description of lumber

November and
December 1932

s
.p
d
1bsides.
.1.
F 8byS, 10, 12,14, 10,no. ,. I.el--ow-pine,-dress-4
2 by 8 by 16, no. I yellow pine, dressed 4 sides 4 - 2 by 4 by 7 and 10, no. 1 yellow pine, dressed 4 sides..
2 by 10by 1, no. I yellow pine dressed 4 sides I by 6,by 16, no. I white he, . and M ..............-1by8byl1, no., whitepine, drawd4sa32 ....
4
2 by 4 by 12, no.I white pine, dressed
2byby16, no. 2whitepine, dressed4sides ----1 by 10by 18, no. I white pine, dressed 4 sides ..
2 by 6 by 12, maple hearts ............................

#21 to 323.0430 td $25..."-."
4 .to
4323--------to 00...
--- to 4......
to
$28to"
$23to $44
$20 to $21..........

November and
early December
1933

r3Percent
$-to

Approstmate
increase

..........
$32to $3 .........
!to 40..........
..........38 .0
-----411
to 45
4& 0 $48.......
V6
48,9 54..........
3to50 .........
toI$8..........
$29to132 ..........

40
38
0
12
9
80'
40
20
45

Late
February December,
1934
1932
D select pine, dressed four sldes(all bids identical) ..................................

$7.0

$42

NoTz,-A 20 percent Increase since December 1933.
EXHIBIT 5.-Uniform priCCs
STEEL PIPE I
200length 200length 25 length
galvanized galvanized galvanized
steel pipe steel pipe steel pipe
11feet 8
II feet
10 feet 9
long
long
inches
inches long

I bid ................
11bids (identical) .....

........................
.........................

$1.93
2.30

$1.99
1381

2.108
'2.48

Total

3836'
998

ZBids received on Nov. 3, 1933.
'Net,

The low bid on November 1933 represented the poorest lot of pipe ever shipped'
to the city, 90 percent being old used pipe heavily corroded, rusted, pitted, and
regalvanized. The pipe was rejected and has been replaced with good pipe.
This contractor evidently did not belong to the "trust."The 11 identical bids represent an increase of 23 percent more than the price&
paid in March 1932.
119782-85-PT 4-3
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IDENTICAL PRICES (CITY Or MILWAUKEE)

Steel, reinforcing (Dec. 21, 1933 Quot. 29, C. W. A.).-Six identical bids
received; lump sum $34. Following bidders: Win. Eichfeldt & Son, W. H.
Pipkorn Co., Jos. Ryerson & Sons, Truscon Steel Co., Worden Allen Co.
Steel, reinforcing (Dec. 19, 1933, Quot. 18, C. W. A.).-Eight identical bids
received; lump sum $457. Following bidders: Calumet Steel Co., Concrete
Engineering Co., Cunningham Ortmayer Co., Kalman Steel Co., W. H. Pipkorn
Co., Ryerson & Sons, Trusnon Steel Co., Worden Allen Co.
Blueprint paper (Feb. 6, 1934).-For furnishing blueprint paper for a period
of 3 months; 6 identical bids received:
Price p er

48 rolls 21-Inch blueprint paper, 50 yards to roll..-------------------$1. 65
21 rolls 24-inch blueprint paper, 100 yards to rolL. -----------------4. 06
10 rolls 30-inch blueprint paper, 1,00 yards to roll ------------- -----4. 40
25 rolls 38-inch blueprint paper, lU0 yards to roll ------------------5. 20
7 rolls 42-inch blueprint paper, 50 yards to roll ---------------------3.00
2 rolls 54-inch blueprint paper, 50 yards to roll --------------------4. 40
Following bidders: Eugene Dietagen Co., Frederick Post Co. of Wisconsin,
Schiller Blueprint Co., 0. T. Wallber & Son, H. H. West Co., David White
Co., Inc.
INCREASES

N PRICES

Lumber prices received by the city of Milwaukee (Feb. 7, 1934, C. UW.A.).22 pieces 2 by 4 by 16, 48 pieces 2 by 4 by 14, 20 pieces 2 by 4 by 10, 57 pieces
2 by 4 by 8, D, select pine dressed 4 sides.
Price per 1,000 feet: Pagel Lumber Co., $100; Hilty Forster Lumber Co.,
$90.50; Schroeder Lumber Co., $90 50; Carl Miller Co., $84; Mid-City Lumber
Co., $90.50; Steinman Lumber Co., $7b.50.
Prices December 1933: Wisconsin Lumber Co., $65; Hilty Forster Co., $70;
Schroeder Lumber Co., $70; Carl Miller Co., $70; Mid-City Lumber Co., $72;
Steinman Lumber Co., $62.
Price December 1932, $30.

Identical bids

I

DIU bids openk and nnme o artielb bd on...- -

Feb. 4, a&oRexf.et........ . . ....
Do - --------------------

Brief duOlption Ofarticle

I Number of Number of
firma
dinbid-

i

I

9ln
. ----------------......
.................
4- by 6 strailt
by 10inch
5
Mo R.
bri.---------------................
.
Wedge no. I - ..-----...........
6
W edge no. 2 ...---- .......---- ...
Hloet cement---------------------Feb. 2%1938,Peddler plate_.
193 yellow fold blue. letters
.
-4
Mir 7, 135:.
Common b
. .
.
..
S 8
Ubook iL ...........
.--12 inch by 173 Inch ............ : ..
4-J.L* hard burnt
*-........
tie
Partition
eta
------- ----------- ---------9
Feb. 2k8:
-metal lath .............................
Ba r-X la h- mnl 0 or e qu al . . .. .. ... .
Bar-X or equal ----------------- - .........
1
-l
o web nn l -----.............. .......
7
cuu
to2 oot lengthe-----

e09- 1,.19K4Renocn

"I Meh---------

bea.....
..............

4

5
44
5

Identical
bidder

$35.00
40.00
36.00
17.5O
46.50
.11

8
14
13
7
16

13

6%by 3, 6A inch 24pound atock ----I

Quantity bid for

Firm A

Firm B

$3=.0
5. pars

32150
1&.26

.24
.26
.495
.02

3K4.81
L857

18
12
U I ___
L___

.6
LOO
L006
.82 I

le 7

46,000.
2-800pieces.
100square feet.
(1)
.088-

3.034

wb ite ---------------------------634by 3, 8A5inchiS pound
_'---....---......
Do...........
..........---...."-------_- 934by 4. i/ h 2Pound$to --]Do-.-.----------------------------------..
In 100-burot.. ------....-

-iw

Ainnnt bid

12.50
13.70
.171
.00

Bank tiewho .-----.---------tAnLattebid, all bid per o _As per city apeclftatiom ----.--

L

I

I

____

.............
----

Cetfe stedreqe. --..----------------_------

Identical
bids

680square feet.
2.093

1,420 square yards.
85square yards.

4.135
1.92

2.375

216linear feet.
1,000Hner feet.
2 cartons.
5Opounds.

.S3
1.086
6.32

.676

.286
.285
(4),

.516

I

130 boxes.
boxes.
0-box lots.

I
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The following is the latest price comparisons made by the city of Milwaukee on
"ready-mixed concrete":
Concrete--ready-mized (4 identical bids received on Apr. 6, 1984)
[Price per cubio yard]
April 1934I February~ Jul
ItemnA (7 bap cement perocubicyrd

-

Item B (abags moment per cubicyard)
Item C (abagscement per cubic yard) ..........
ItemD (4bagscementpercubioyad) ..........
Cah dount..................................

780410.30

$7.90

$7.98

7.2- 9.75
7,25
&70- 9.20
6.70
6.18- 96 ..........

7.29
6.79
..19

Net

Net

Net

Apr1
$4.74

Spe
$4.78

436 ..........
3.98 ..........
383 ..........
Net

(')

I April 1934prices depend upon quantities delivered at one time.
*10cents per ton, tenth proximate,

April 1934price represents an inreas of 13percent over February 1934pri0e; 16percent over July 1933

price; 93percent over April 1933price; 71 percent over September I29 proe.

QUOTATION No. 20. Blueprint paper-Feb.6, 1984
[Blueprint paper requirements for a period of 8 months from date of award]

Prie

t

rair
All bids identical:
48 rolls 21-inch blueprint paper, 50 yards to roll ---------------$1.65
21 rolls 24-inch blueprint paper, 100 yards to roll --------------4. 06
10 rolls 30-inch blueprint paper, 100 yards to roll- -.-------------4. 40
25 rolls 38-inch blueprint paper, 100 yards to roll ---------------5. 20
7 rolls 42-inch blueprint paper, 50 yards to roll ----------------3. 00
2 rolls 54-inch blueprint paper, 50 yards to roll -----------------4. 40
following bidders: Eugene Dietzgen Co., Frederick Poet Co. of Wisconsin,
Schiller Blueprint Co., O.J. Wallber &Son, H.H. WestCo., David White Co., Inc.
Reinforcing ste~l prices December 21, 1933, Quotation No. 29. C. W. A. work
(5 bids received).
Bids on reinforcing steel. All bids identical, lump sum $34.
Following bidders: William Eichfeldt & Son, W. H. Pipkorn Co., Joseph
Ryerson & Sons, Truscon Steel Co., Worden Allen Co.
December 19, 1933, Quotation No. 18. C. W. A. work (8 bids received).
Bids on reinforcing steel. All bids identical, lump sum $457.
Following bidders: Calumet Steel Co, Conerete Engineering Co., Cunningham
Ortmayer Co., Kalman Steel Co., W. V. Plpkorn Co,, Ryerson & Son, Truscon
Steel Co., Warden Allen Co.
Pire-hose bids received Mar. 28, 1985, . P. No. 12
(A)EO
a
feet

(B) 10,0W5
(C)?,0
ee feet
214-1nob 3h.inch

(D)l100
feet

Pr
$0, oo

Pertoot
4

Per$fo0

.84

-L 3

LeG

.4
.84
.4
.84
.84
.84

1.
1.8a
L35
L
1.38
1.35

L6
1.66
1.61

.84
.84
.$4

1.35
1 .1
L.

I.neh (more or (more or
Jea)
lew)
efo
.......
Last prices paid..............................
Amleaan.LFranos Co., 1047West Wiebago Street, Ml.

wauke .......................................................
W
Amerion Rubber MantufaturIng Co., Park Avenue and Watt
Street Oakland, Calif
............................
8
Badger Bel
t&
o, UNrt
NbFfthStret,
th
M waukt..
.55
.(CWy Baird), 2ONorth Wacker Drive,
Chicago, I].....................................
... .. .
. 33
Cunningham.Ortmayer Co., W W. Miohigan Avenue, Mllwaukee ..................................................
. .8
Eureka Fire Rose Division of United States Rubber Products,
In ............................................. . .5
Fabric Fire Rose Co 1114CIrcle Tower, Indianap 1s, Ind.---- .65
Ford Rubber Co. 3iWNorth Water Street, Milwukee ........
... U
General Rubber o., 1123North Water Street, Mil wukee
.66
Hoffmano Manufaoturing Co., B., 1819Wet St. =aulAvvnue
•
Milwaukee ........................................
.5
Kidde & Co., Inc., Walter, 15East Wacker DrIve Chlcago, II.
5
Kuehn Co., N. L., 1021North Fourth Street, Mgwaukee...
5

.84
.84

1.1
1.35

4-inch

.......
1.66
1.06
1. 6

..........
.

1.66
1.0
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Fire-hose bids received Mar. £8, 1985, C. P. No, 12--Continued
(A)0
Ieets
1k-noh

P

o

get4
ao
iMA
2-ncb
S-Inch
(m)oor (moor

IM.)

less)

foot 'Per
Ps

(D)fee100
4Iach
c oo

$L
.......
Milwaukee Rubber Co., 2406West Clybourn Street............ . S
Llman
EnineeringWorks, 4603 West Mitcbell Street,
i5. .8
.
$L
WIs
is..
.
rest 2
1.68
. 5
.84
1.35
Petley Co., I. R.,79 North Miwaukee Street, Miwaukee
1.66
.65
.84
L
lReichel-Korftnann Co., 221 East Clybourn Street, Milwaukee
Shadbolt & Boyd Co., 533 North Flankinton Avenue, Mil.
----5
.84 ...................
waukee .................................................
Stores Co., 319-331
EastClybourn Street, Mil.
Western Iron
1.6
U
.84
1.35
waukee ..............-...................................
1.6
55
.84
1.35
Wilson Co., Y. D., 617North Seeond Street, Milwaukee .........

Bi-LATERAL FIRE HosE Co.,
To Our Agents:

September 6, 1984-.

We were virtually compelled to furnish the code authorities with a list of prices
of our standard brands of fire hose which we are supposed to strictly adhere to and
to protect our agents with a profit, we have adopted the following:
$L 40
-------------------Special motor, 3-inch -----------------------1. 30
Motor, 2}t-inch ----------------------------------------------------------- 1. 30
Bi-Flex, 2%-inch ------------------------------------- -...-,-.
1. 25
Red Star 2yrinch--------------.
120
Ideal, 2 -Inch ---------------------------------------------------.
Do not under any consideration sell these brands of hose at less than the
prices shown above.
For your Information, the prices given the code authorities by the Eureka
Fire Hose Co. are as follows:
Eureka, 4-ply -------------- $. 40 Eagle, double jacket, treated.- $1,15
1. 00
1. 30 Superior, double jacket, treated
Para on, 3-ply -------------1. 05
Red Cross, 2-ply ------------ 1. 20 Blue Diamond, single jacket -Trojan, double jacket --------- 1.20 'Helmet, single jacket --------- 1.00
95
Midland, double jacket -------- 1. 15 Trojan, single jacket ----------.
'
Blue Queen, double jacket --- 1. 10 Blue Queen, single jacket--- _--.- 90
80
Northern, double jacket ------- 1.00 Northern, single jacket -------75
Avon, double jacket---- ------ .95 Avon, single jacket ----------Peerless, double jacket, treated. 1. 20
Also, the prices given the code authorities by the Fabric Fire Hose Co. are at.
follows:
$1. 40
Unique, double jacket --------------------------------------------------------. 30
Keystone, double jacket
---------------------------------------------------------------1. 25
Patrol, double jacket
.20
Arrow, double jacket
--------------------------------------..........
1. 20
Brown Diamond, double jacket ----------------------------------- 1. 10
Safety, double jacket -----------------------------------1. 00
Warwick, double jacket ------------------------------------------------------------- ------- 1. 105
Arrow, single jacket--L 00
Knickerbocker, slngle jacket ----------------------------------------.
.9
Brown Diamond, single jacket --------------------------------------.
------------------90
Safety, single jacket --------------------------85
----------------------------------------.
Warwick, single jacket
If you find any deviation from these prices, report it to us at once. If you find
that tp secure business there has been any extra hose promised or furnished, any
donations made in the way of supplies or any discounts, giveI us this information
promptly so we can stop the filling of the order.
You understand that we cannot fill an order if you break the bode prices, but
you can have your, own brands under the various constructions, under which
you will not be bound should you desire to sell the hose at a lese figure. You can
sell any brand of hose you please under the name of "Bi-Lateral White" or

8D
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"Bi-Lateril Wax-Treated," or if you want to get up g brand of your own for
the bi-flex construction, let us know.
You understand that our Congo Brand of fire hose sells at 99 cents per toot.
Under no condition mentionthe brand where the price deviates from the figures
given qbove.
Kindly acknowledge receipt of these instructions.
Very truly yours,

BiLATERAL FIRE

HOSE

CO,

CLAY BAIRD, Preaident.

Bide received on fire hose by the Central Board of Purchases, Milwaukee, Wis.,
Jan. 81, 1985
Prloes shown are per foot]
(A)I00a
eet
inh
hos

Blddr

(B) 10,000 (0) 2,500
(D) 100
feet (more feet (more
or sess)
or less) feet 4-inch
fin hose
3Wlinab
2,1+1c
fire base
fire bose

Kueho Co., N. L., 1022North Fourth Street, Milwau$0. 8
$0.777
kee, Wis ..............................................
American LeFranoe Co., 445Lake Shore Drive, Chi.
.84
66
cago, 11 --------------------------------------N5
.84
American Rubber Manufacturing Co. Oakland COii!
Badgr Belt & Supply Co., 935 North Fifth Street,
.84
.
M waukee, Wis ...............................
BiLateral Fire Hose Co., 20 North Waker Drive,
.5
.84
Chicago,fIll.....................................
Ortmayer
Co.,
429
West
Michigan
Street,
Cunningham
Milwaukee Wi..................56
.84
Bureka Firs hoe 'Co. (divialon of "United Sta-t4esRub.5
.84
her Co.), 1790 Broadway, New York City ............
.. 5
.84
FabrloiFi Hos Co,, Sandy Hook Con .............
Fatoy Equipment Co., 810Nort Plankinton Ave. .5
.84
u Milwauke, Wis ...............................
Ford Rubber Co., 842North Water Street, Milwaukee,
8...............................
5
.84
Wis ..................
General Rubber Co., 1123North Water Street, Ml.
.5
.84
waukee Wis
.................................
Goodall Rabb.Co., Il0Noith Peoria Stret, Chicago,
.a
.84
U ..............................................
Hoffman Manufacturing Co., B., 1819West St. Paul
.84
..
. .35
Avenue, Milwaukee Wis
Kidda C., W a]teor,3 E!kas
t 'W erDrive, 'Chlo,
.55
.84
Milwaukee Rubber Co., 2406West Clybourn Street,
5
.84
Milwaukee, Wis.
...............................
Reaohel Kormann Co., 221East Clybourn Street, MU. .5
.84
waukee, Wis ........................................
Shadbolt & Boyd Co., 53 North Palnkinton Avenus,
.84
.5
Mliwaukee, Wis ...............................
Wilson & Co., J. D., 817 North Second Street, MU.
.84
. 55
waukee, Wis ........................................
Price paid last contract ................................
No bid.

IYear 1931,

86
1.'

$1. 5

$1.2
1.35
1. 3b

1.56
1.66

()

(1)

I'.3
1.3

L
166
(9)

1.35
1.35

1. 66
16

1.35

1.66

1.W
1.35

1.70

()

A.36

1.63

1.35
1.36

(')

1.65

i.35

()
I.6

1.35

(')

(')

1.35

.4986

.8992

1.66
'1.50

Year 1928.

STATEMENT OF HARRY A. BABCOCK ATTORNEY,
TRADE COMMISSION

FEDERAL

(The witness having been first duly sworn by the chairman, testified

as follows:)
The CumRMAN. I understand that you are the attorney for the
Federal Trade Commission, that is, one of the attorneys?
Mr. BABCOCK. Yes, sir.

The CHAIRMAN. And that you had this matter, about which we
have heard much discussion, in hand?
Mr. BABCOCK. That is correct.

The CHAIRMAN. Just state as briefly as you can the situation.

INV~nA~rnwonnloflD ft~vft

AM~lS~ATON
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Mr. BABCOCK. I am an attorney of the Federal Trade Commission,
with 13 years? experience, in the! Examining Division; for the most
part. I am attached to the New York office of the Commission.,
In the regular ibouise'of my duties I believe, on March 6 of this
year, I received instructions to'invistgate certairi charges that had
been laid before 'the,Federal Trade Commission with respect to the
commodity, fire hose, and claims that prices were being fixed upon
that commodity.

.*',

.
1 ,1;

, ,

!. ", ,, ;

II

.

The name of the respondent was given to me as the Rubber Manufacturers' Association, Inc. I made an investigation, and at the
direction of the Commission, Mr. Chairman, I attend here with that
full record, with direction to serve your committee in any manner
that I can.
The CHAIRMAN. Has it,
been turned over yet, or a complaint
..
.
made to the Department of Justice? ', .
Mr. BABCOCK. That I do not know, sir. 1, however, do not so
understand.,
The CHAIRMAN. You have merely made your report to the Federal

Trade Commission?

'

Mr. BABCOCK. That is rigbt.
The CHAIRMAN. IS there anything else any member of the committee wishes to ask?
.
*'
'

Senator HASTINos. Has that report been made a part of cur
record?
The CHAIRMAN. Yes; that was filed with our committee on Friday
or Saturday. If it has not been, it will be. You have another copy
of that report?
' .
Mr. BABCOCK. Yes; I do have,.

The CHAIRMAN. The clerk will take that report. We win turn it
over to the experts here of the committee.
, , ,
I
Mr. BABCOCK. I have the full 2,000-page record here. Shall I
. ..
.
.
!,
take that back to the Commission?
The CHAIRMAN. I would like that to be available to the com-

. .
' .. .
m ittee's experts . ..
Senator HASTINGS. How long is the report?
Mr. BABCOCK. My report is 83 pages. .

I

Senator HASTINGS. What is your conclusion?

Mr. BABCOCK. I think it is a case of price-fixing.
Senator CLARK. What did you say you found?.
Mr. BABCOCK. I found that the members of the mechanical rubber

goods division of the Rubber Manufacturers Association, Inc., were
fixing prices.
Senator COUZENS. Who are the officers of that association?
I
Mr. BABCOCK. J. I. Connors is the chairman.
Senator COUZENS. Who is he? What industry is he with?
Mr. BABCOCK. Mr. Connors is the vice president of the B. F.

Goodrich Co., of Akron, Ohio.
Senator CouzENS. Who are the other officers?
Mr. BABCOCK. C. E.Garrison. He is president of the Electric Hose
'L..
, I,
& Rubber Co., of W ilmington, Del.
Senator CLARK. Is this the code authority you are giving us? ,
Mr. BABCOCK. The Mechanical Division. 'N. R. young, president
of the Hamilton Rubber Manufacturing Co., of Trenton.
Senator CLARK. IS that all?
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Mr. BABCOCK. Yes, sir,
Senator CLARK. Have you the list of directors of the manufacturers' organization?
Mr. BABCOCK. Yes, sir; they are in my record back there.
Senator CLARK. It is going in the record anyway.
Senator BARKLEY. These three names that you have mentioned,
are they on the code authority?
Mr. BABCOCK. They are the code authority.
Senator BARKLEY. Just the three?
Mr. BABCOCK. Yes, sir.
Senator BARKLEY. Did I understand you a while ago to say that
,your conclusion was that the trade was fixing the: prices or the code
authority was fixing the prices?
Mr. BABCOCK. The industry, the meohancial rubber goods division,
,the members thereof, fixed prices prior to the code, on fire hose, at
'least. Subsequent to the code, that agreement of conspiracy and
price fixing was perfected and consummated and made 100 percent.
I Senator CLARK. Is there any, difference .n the personnel of the
officers of the trade association and the code authority? As a matter
of fact, the trade association just stepped in and became the code
authority, did it not? Does your report disclose that? :
Mr. BABCOCK. Yes, sir; it is the same interests, of course.
:Senator HAsTINGS.. Wee they exactly the same authority, the
-same officers?
Mr. BABCOCK. Some of :then Were., I could not say that they

all were.,
Senator HASTINGS. About how many members were there of that
association? Did the whole industry belong to this association?
Mr. BABCOCK. The Rubber Manufacturers Association is made up
of 194 principal manufacturers .of rubber. It is a $1,225,000,000
business in its entirety.
Senator HASTINGS. Do you know how many boards of directors
they have?
Mr. BABCOCK. That information is in my record, Senator.
Senator HASTINGS. Do you know about how many there were?
Mr. BABCOCK. There are as many directors as there are divisional
divisions. I can read you the divisions.
Senator COUZENS. While you are looking that up-these same
industries were also involved in making tires, were they not?
Mr. BABCOCK. Not the mechanical rubber goods division, however.
Senator COUZENS. The same industries that you have mentioned
were also making tires?
Mr. BABCOCK. Yes, sir.
Senator CoUzENs. And they fixed the prices, from your investigation, before the adoption of the code?
Mr. BABCOCK. Yes, sir.
The CHAIRMAN. And since then they have not altered their policy?
Mr. BABCOCK. That is. enrreet, They havc increased the prices.
Senator HASTINGS. Did you say they had increased the prices?
Mr. BABCOCK. Yes, sir.
The CHAIRMAN. You have rot found that they paid much attention
to this order of the President with reference to the 15 percent flexibility?

Mr, BAicoc.m Not Rofr as cities a~d nvniiipalities are concerned.
Senator CLA.., s this not, truvi hat.th very same crowd that has
been fixing the prices in violation of the law prior to the N. R. A.
moved in and became the code axithority and claimed to fix prices by
virtue of the law after the N. R.A.
Mr. BABCOCK, That is substantialy tue.
Senator BARKLEY. The antitrust laws did not have much effect on.
them before they were suspended, then, did they?
Mr. BABcocK. No.
Senator HASTINGS. Mr. Babcock, I would like to find out who are
the members of the code authority, how many there are, and whet are
their positions and their relation to this manufacturing association?
Mr. BABCOCK. Well, the president'of the Rubber Manufacturers
Association, is a gentleman by the name of Viale. He is, by the
terms of Code No. 156, the chairman of the general code authority.
Senator HASTINGS. Now, go on down.
Mr. BABCOCK. Mr. Kunze, whose name has been mentioned here is
the secretary of the Rubber Manufacturers Association, Inc., and aso
secretary of the mechanical division code authority, within whose
range comes fire hose.
Senator HASTINGs. Go on down the list. Is it a long list?
The CHAIRMAN. You might put that in the record, Mr. Babcock.

Mr.

BABCOCK.

I could.

The CHAIRMAN. I wish you would supply that to us.
Senator HASTINGS, Mr. Chairman, I would like to get it in the
record right now, the particular relationship between the officers of
that association and the code authority. Were they identical?
Senator COUZENS. He said not, a while ago.
Mr. BABCOCK. I said that some of them. were. I can say that
much now.
The CHAIRMAN. I wish you would make an investigation of that
fact and supply it. We will put you on again on that proposition.
Is the Federal Trade Commission doing everything to expedite this
matter and do what it is charged to do under the law with reference
to the violations of the unfair practices.
Mr. BABCOCK. So far as I can answer that question, Mr. Chairman, we have been very alert and active in investigation. I, of course,
am not connected with the prosecution department.
Senator HASTINGS, In your judgment, after your investigation, do,
you think the Federal Trade Commission ought to have taken action
against them before the N. R. A,. became effective?
Mr. BABCOCK. If we had been in possession of the facts, we could.
have; yes, sir.
Senator HASTINGS. If you had been in possession of the facts which
you now have?
Mr. BABCOCK. If we had any complaints. We had not had any
complaints.
Senator HAsTxNos., Does not the Federal Trade Commission act
except upon complaints from somebody?
... .,......
7
Mr. BABCOCK. As a rule that is true, Senator. If, however, wehave notice of irregularity, or a practice being performed by one
interest where we are prosecuting another one, doing the same thing,
we of course try to bring him in.
.4- ....
.
'.
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Senator HASTINGS. Let me inquire whether or not this price-fixing
which this industry is now engaged in is in violation of the code itself.
Mr. BABCOCK. It is.

Senator HASTINGS, It is in violation of the code itself?
Mr. BABCOCK. It is.
any such
Senator HASTINGS. That is, 'the code does not permit
1
I'
price-fixing?
Mr. BABCOCK. I can answer you by stating that they are doing
things that they were never directed to or permitted to by the code.
Senator HASTINGS. So that they arenot only violating the antitrust
laws, but they are violating the code under which the are operating?
They are going
Mr. BAbcocK, 1 cannot say "yes" to that.
'
farther than anything permitted by their code. ,
Senator HASTINGS. That is a violation, too, is it not?
Senator COUZENS. It might not be a specific violation.
Senator BARKLEY. It might not be a permissible violation. At
to do under
least, they are not doing any less than they are permitted
,. .'
':
.. . .:
. ,,
the code, are they ?
,•
. :; " ,I
M r. BABCOCK., No, sir. -. ," : ,

Senator CLARK. Mr. Babcock, is there anybody, on this code
authority who is not connected "with the Manufacturers' Association?
Mr. BABCOCK. Nosir.
'
Senator BARKLEY. Who selected them?
Mr. BABCOCK. The codeprovides for their election. They'are
:
, 11 , ,
industry.
the
of
selected, I think, by the members
Senator HASTINGS. Who is the Government representative on that
code?

.,

, ,'

.

Mr. BABCOCK. Do you mean the deputy administrator?,
Senator HASTINGS, Myunderstanding is that in the selection of the
people who operate these codes the Government has something to do
with it and some representation upon it.
The CHAIRMAN. Who is the deputy administrator?
Mr. BAcocK. The deputy administrator supervises the subdeputies who supervise the' code authorities, who are in turn super":
, ,,
I ,i I
4 1 ,, .,...
vised by their employers.
Senator HASTINGS.,I Who is the deputy administrator of this code?
"
.,,I
r
r
, ,., , . f
- , ,'
W h at is h is histo ry ?
positive.
Mr. BABCOCK, I believe I have seen his name. I am not
,'
I
"
But I believe his name is Lenaerts, but I do not know.
Senator BARKLEY. Some, of these codes provide-such as the
clothing code-that there is to be a public representative or two
upon the code authority. But that is not so in all of the codes. Is
there any provision in this code for any public representative? : :,
Mr. BABCOCK. There is no provision in this code for any public
representative.
Senator BARKLEY. So that they are selected by the industry?
Mr. BABCOCK. Yes.
Senator CLARK. Coming back to the subject of your investigation;
this investigation was made as a result of a complaint filed by Mr.
Nicholson, the purchasing agent of the city of Milwaukee, was it not?
'Mr, BABcOCK, That was one of, them. . We had several.
Senator CwiA. You had several complaints?.
I
'
'
Mr. BABCOCK, Yes.

.
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Senator CLARK. Your report disclosed that immediately upon
filing a complaint with the Federal Trade Commission, that the
Federal Trade Commission instructed the New York oce to give
priority to this investigation over anything else that was then ponding, did it not?
Mr. BABCOCK. That is correct.

Senator CLARK. You were instructed by the Federal Trade Commission to proceed immediately with as complete an investigation of
the
whole subject-matter as it was possible for you to make,
as
,P,
. and..
expeditiously?
Mr.BABCOCK. I made a major tye investigation in 10 days.
Senator CLARK. Did your record disclose the fact that these same
facts and matters had previously been called to the attention of the
N. R. A. authorities by the city of Milwaukee and by Mayor La
Guardia of New York, without any action being taken by the N.R. A.
authorities on the practices?
Mr. BABCOCK. Yes, sir; it showed that.
Senator BARKLEY. Prior to the N. R. A. and even regardless of
N. R. A.,, the Federal Trade Commission, without complaint from
anybody, had the authority. to make the investigation if it had
reasonable grounds to believe that there was any violation of the law?
Mr. BABCOCK. If it,has those reasons to believe, or has any notice.
Senator BARKLEY. Or if any information comes to it, and regardless
11.
. of a formal complaint filed?
Mr. BABCOCK, It very often instigates investigations on its own
motion.

.:,

.

Senator BARKLEY. And if there had been any information brought
to the Federal Trade Commission Or any complaint had been filed
prior to the enactment of the N. R. A. law, andyou had found ,the
conditions to exist that you!now find did exist at that time, whatwould
the Federal Trade Commission ,have had the authority to do?
Mr. BABCOCK. Bring its formal complaint.
Senator BARKLETY. Against those engaged in the practice?
M r. BABCOCK, Yes, sir.

'

,

.!.
I

.-

....i.I

,,

SenatorBARKLEY. It. could have issued -an order to cease and
desist?
Mr. BABCOCK. Yes, sir.
.
Senator. BAnKEY. Or refer it to the Department of Justice, or
both?
.'

Mr. BABCOCK. Yes, sir, ',:',,.'
,
Senator CLARK. In this, particular case, Mr. Babcock, just for the
purpose of the record, you -discovered, did you not, that in the aee
of the fire-hose practices for the city of Milwaukee, that Mr. Kuehn, or
the Kuehn Manufacturing Co. with which Mr. Kuehn was connected, in pursuance of President Roosevelt's Executive Order No.
6767, submitted a bid for certain quantity of fire-hose, approximately
7 or 8 percent lower than the filed price?
Mr. BABCOCK. Yes..

Senator CLARK., And was awarded the contract?,
Mr. BABCOCK1. I believe they were.
Senator CLARK. And that thereafter he discovered that he was
unable toipurhase fire hose from any manufacturer in the United
States?
Mr. BABCOCK. That is right.

I4
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tS natriCi.AR .;Ybttr record further. discloses the, fact that Mr.
Kunze, 'the secretary, of the. Manufacturers, Asociation, and likewise
the secretary, of, the Manuftactured Rubber Goods Code Authority,
hiad notified every manufacturer in.the United States not to sell to Mr.
Kuehn, and required from them an acceptance in writing that they
would not sell to Mr. Kuehn; isn't that correct?
Mr. B ABCOCt

Y es, sir.

.

.. .. . .

..

.. ..

Sen tor CLARK. And you found a substantially similar situation
later in the case of the Ace Manufacturing Co., I believe, on bids of the
city of New York?
Mr. BABCOCK. Yes, sir.

Senator HASTINGS. Does your report show how much the price
has been raised since the N. R.A. went into effect?
*Mr.BABCOCK. Since what I deem to be a conspiracy was entered
into, it was raised from 46 cents to 84 cents to the city of New Yorki
Senator HASTINGS. From 46 to 84?
.
.. ..
Mr. BABCOCK. I am pretty sure that was correct.
Senator HASTINGS. What date was that?
Mr. BABCOCK. The first raise to 70 cents occurred in July 1933.
Senator HASTINGS. It was raised from 46 to 70 in July 1933?
Mr. BABCOCK. Yes, sir.
Senator HASTINGS. Did that apply from then on to all of their
I
customers?
Mr. BABCOCK. They did not have it very well perfected, to start
with, just
the large cities, my investigation shows, and they were not
paying
very
much attention to industrial accounts, but the real perfecting of the plan came after they filed prices under the terms of code
no. 156 which was done in April. 1934, all of which prices and terms,
and so forth, were alike.
.,
! -,
Senator HASTINGS. And then they raised it at that time to 84 cents?
Mr. BABCOcx. They raised it 4 cents to 74, and there are certain
,
1; ! I
differentials.
Senator BARKLEY. Is there any private market for the character
of fire hose involved in this Milwaukee or New York case?
Mr. BABCOCK. Oh, yes, sir. Steamship lines, railroads, and all
sorts of factory users.
Senator BARKLEY. Did your investigation reveal whether any of
the cities in the country had been able to obtain an advantage of the
President's order permitting up to 15 percent reduction below the
filing prices in the purchase of anything?
I
Mr. BABCOCK. No city, State, town, or any other municipality,
as far as I can find, had one price different from the fixed price.
Senator
S
BARKLEY. Did your investigation show whether the prices
quoted to private purchasers was different from that quoted to the
cities?
I
...
I Mr. BABCOCK. It did not disclose contrarily that it was not, if
you see what I mean.
Senator BARKLEY. What I mean is, could a private purchaser who
used fire hose, get it cheaper than the cities could?
Mr. BABCOCK. Not if the code authority could find it out, but,
as a matter of fact, the bids and the conditions of the transaction
with a private organization were not available to competitors, therefore there would be no report.
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Senator CLARK. But 'because they were not a matter of public
record, in other words.
Senator BARKLEY. You do not know whether there was any difference between prices made to the cities and those made to private
purchasers for the same article?
Mr. BABCOCZ. No, other than that I have my own thought in the
matter.
Senator HASTINGS. Those fellows who cut the price to private
industries are what Mr. Richberg calls the "chiseler", isn't that so?
Senator CouzENs. In other words, they had no pink slip.
Senator CLARK. Your investigation disclosed, did it not, that Mr.
Kunze, the secretary of the code authority and the secretary of the
Manufacturers' Association, notified the whole trade not to pay any
attention to the President Order No. 6767, and which allowed bids
within the 15-percent limit of tolerance, on the ground that a brief
had been filed asking that the order be set aside as to that trade,
did it not?
Mr. BABCOCK. Yes, sir.
Senator HASTINGS. The secretary who made that order was the
same man who was the secretary of the association before the code
authority was created?
Mr. BABCOCK. Yes, sir.
Senator BARKLEY. Is he still the secretary?
Mr. BABCOCK, As far as I am informed.
Senator BARKLEY. Is he still on the code authority?
Mr. BABCOCK. As far as I am informed,
;"
Senator BARKLEY. Is he still secretary of the code authority?
Mr. BABCOCK. Yes, sir.
Senator CLARK. And of the Manufacturers' Association?
Mr. BABCOCK. Yes, sir.

The CHAIRMAN. Very well, Mr. Babcock.
additional information for the record.

Please furnish that

(Mr. Babcock subsequently submitted the following:)'
The otlcers and directors of the Rubber Manufacturers Association' %no.,
are as follows: A. L. Viles, president' R. H. Goebel, secretary; Wixson H. %lackwell, treasurer, U. S. Rubber Co.; 1W. h. Dunn, assistant treasurer, RaybestosManhattan, Inc.; Charles Neave, general counsel, Fish, Richardson .& Neave,
New York City; K. B. Anderson, assistant secretary- 0. S. Dickey, assistant
,secretary; W. L. Finger, assistant secretary; George Fllnt, assistant secretary;
A. C. Grimley, assistant secretary; C. W. ilalligan, assistant secretary; A. D.
Kunze, assistant secretary;W. E. Manley, assistant secretary.
In...
Board of directors: A. P. Townsend, chairman, Raybestos-Manhattan, Inc.,
George B. Dryden, Dryden Rubber Co. Chicago- E. B. Germain,
lnlopTire
& Rubber Co., Buffalo, N. Y.; A. B. Newhall, Hfood Rubber Co., Watertown,
Mass.; William O'Neil, General Tire & Rubber Co., Akron, Ohio; J. D. Tew,
B. F. Goodrich Co Akron, Ohio; E. S Boyer American Hard Rubber Co.,
New York City* P. . Miller, Faultless Rubber &0 ., Ashland, Ohio; H. E. Smith,
U. S. Rubber do., New York City; C. Flvsser, Goodyear Tire & Rubber Co.,
Akron, Ohio; J. P. Seiberling, Seiberling Rubber Co,, Akron, Ohio- F B Davis,
Jr., U. S. Rubber Co. New York City; D. D. Garretson, Electric Hose &'Rubber
Co Wilmington, Dei.; J. A. Lambert, Acme Rubber Mfg. Co., Trenton, N. J.;
E. F. Burke, Kelly-Springfield Tire Co., New York City.
APRIL 1, 1935.
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Cde authority--Codc no. 156
[A. L. Vila, general Manager R.M4.
A., chairman; W. L. Finger, assistant to genr
Division

Princ1;"l

manager, eertay]

Alternate

I Terms expire

Automobile fabrim... I.D, Lippinan, president Tex- J.T. Callahan, Archer Rubber :uly 25, 1938,
tleether Corporation, Toledo,
Ohio.
Floorib ..............
0. C. Pehline, flooring division,
Goodyear Tin & Rubber Co.,
Akron, Ohio.
,
Footwear .............
A. B. Newhall president Hood
Rubber Co., Inc.,
Watertown,
Mars.
Hard rubber .........
F. D. Hendrickson, vice president American Hard Rubber
Co.
eal and ale .........
R E. Drake, Avon Solo Co.,
Avon Mass.
Mechanil ...........
..H. Cnnors, vice president
The B. F. Goodrich Co.,
Akron, Ohio.
Rainwear .......... Win. LIotenstein, president
Peerless Glarment
Co,, Boston,
Mass.
Sponge rubber ........
B. B. FelixFeatheredge Rubber
-- Co., hioago, Ill,
Rubbersundres ......
F. Thataer Lane, president
Seamless Rubber Co., New
Haven, Conn.

The

CHAIRMAN.

Co., Milford, Mass.

M. A. Turner, Stedmt Rubber
Flooring Co., South Braintree,

Duration of
code
Mas.
T. J.Needham, vice president Feb. 14.193.
U. S. Rubber Products, Inc.,
Now York City.
Bruce Bedford, Luterne Rubber Not decided.
Co,, Trenton, N. J,
H. T. Mason, Quaheug Rubber Duration of
Co., North Brookfleid, Mass.
code.
Henry Young, vice president Not set.
Hamilton Rubber Manufaoturlrg Co., Trenton, N. J.
Moo Bherman Sherman Bros. Dec. 31,1W.
Rainwear Co., New York
City.
P. 1. Daley, Sponge Rubber Not set.
Products Co., Derby, Conn.
T. W. Caey, vice president
Do.
Seiberling Latex Products Co..
Barberton, Ohio.

Mr. A. J. Hettinger.

STATEMENT OF A. r3. HETTINGER, JR, EXECUTIVE SECRETARY
DURABLE GOODS INDUSTRIES COMMITTEE
(The witness having been duly sworn by the chairman, testified as
follows:)
The CHAIRMAN. You are the executive secretary of the Durable
Goods Industries Committee?
Mr. HETTINGER. I am.
Senator BARKLEY. What is the Committee for the Durable Goods
Industries?
What do you mean by that?
Mr. HETMONER.
The Durable Goods Industries Committee was
formed following the code conference in March 1934 at the request
of General Johnson. At that time a Durable Goods Industries Committee was formed, one representing the heavy industries, and the
Consumers' Goods Industries Comnmittee, representing, as the name
would imply, the consumer-goods industries.
The committee was supposed to work over the evidence presented
at that code committee meeting and make recommendations of those
things that might be done to add to employment and general recovery
or to criticize such things as might be then done which were retarding
it. That committee turned in a report to the President under date,
I believe, of May 14, and has continued in operation to date. I want to say in my statements that I take that oath very seriously.
I have profound convictions, and all that I am anxious for is that the
truth be brought out, and I want to be cross-examined just as mercilessly as you gentlemen care to.
I believe that the N. R. A., and by that I mean the executive
heads, have misled their President, have misled Congress, have misled this committee, and have misled the country.
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'to feel that that can be demonstrated. Whether I have the ability
.
.
to or not is another question. . , ,
Senator HASTINGS. Were you connected of August
the N.1933
R. A.?
i Mr. HE.TTINGER, Ap~proximately the IlSthwith
1 received
a wire i Detroit asking me if I could come down to the N. R. A.
and spend 30 days during what was thought of as *thepolicy-forming
period. I came down for that 30 days and, at the request of my
superiors, that was gradually lengthened and lengthened.
Senator CouzENs. Who were those superiors? .,
Mr. HETTINGER. I was in the Division of Research and Planning,
and my superiors were the various members of that Division from
that time on until
w
Senator CouzENs. You were a private citizen then?
Mr. HETTINGER. Yes.
The CHAIRMAN. What business were you engaged in in Detroit?
Mr. HETTINGER, Investment research.,
Senator HASTINGS. But you were employed by somebody, were you
not?
Mr. HErroNR. I was in investment research, employed by the
Investment Research Corporation in Detroit.'
Senator Couzsws. A private organization? .'
Mr. HETTINGER. Yes, sir. I think I entered the N. R. A. about
' ' . "; ' : - ,
t h e 18 th of A u g ust - , . .. . .. .
: Senator BARKLEY (interrupting). What was the Investment Research Corporation's business?
Mr. HETTINGER. The business was investment analysis, and it
has had a very few clients, but primarily, I3 small. investment
"
trusts, 1 'in Detroit and 2 in Caforna. '

Senator BARKLEY, And were tlh' investment tusts engaged in the
purchase and sale of securities?
, ' ',
.
Mr. HETTINGER.' The same as any irvestment :trusts in, the country;
Senator CouzzNs. I 'think you misunderstood, Senator. _Your
corporation 'was not interested in buying and selling investments?
Mr. HETTINQE. No; our work was 4e study of them. I was the
trustee for one of those three groups.
Senator BARKLEY. Did your concern recommend securities to others
to be purchased?
Mr. HETTINGER. To thosethree investment trusts.
Senator COUZENS. In other words, they paid you a fee for the
service?
Mr. HETTnE . Right.'

Senator CouzENs. You had nothing to gain by the sale or purchase
of securities?
Mr. ETTINGER. No. Except for the fact that naturally if the
three concerns were to prosper, there would be a growth factor, and
if they were not to prosper, there would not be. Indirectly, yes.
The CHAIRMAN. All right, proceed.
I ........
Mr. HETTINGER. My tenure of service at the N. R. A. was approxi-

mately from the 18th of August in 1933 to the 1st of June 1934.
. I desire to read first a paragraph from the Colorado Springs Telegraph for Friday afternoon, March 15, 1935 (Reading:]
Now do I feel about the Richberg-Borah controversy concerning the effects
of the codes on small business? As some of you know, I prepared the data-

The

CHAIRMAN.

Who is that by?

818

INVESTIGATION OF 'ATIOIA&IRECOVERY'ADMINISTRATION

Mr. HETTINGER. This is by Charles F. Roos, and as soon as I have

finished it, I will go into that. (Continuing:]

I prepared the data which Riohberg and General Johnson's son used to answer

the reports of the Darrow Board. ,I am sorry to say that these made public
only the figures which were favorable to N. R. A. To illustrate, it is true that
of those firms which showed Increases innet worth in 1933, the greatest percentage increase occurred among the smallest firms, as reported by N. R. A., but it
is also true that In every one of 16 industries examined, of those firms which
showed decreases in net worth, the greatest percentage decrease occurred among
the small firms. The latter, however, was not made public.
The N. R. A. both helped and hurt small firms.
Now, jumping a little-and I am perfectly willing and ready to
put this whole thing into the recordWhat shall we do With the N. R. A.? The obvious course is to abandon most
of it as quickly as possible.

You asked, Senator, who this was. This is Charles F. Boos, and
I quote here from "Who's Who in America" of 1934-35 as an indication of his trustworthiness as a witness.
Began as teaching assistant in mathematics, Rice Institute, 1920; civil engineering. Contractor, 1921-23; teaching fellow Rice Institute, 1924-26; National
Research Council fellow in mathematics, 1926-28' assistant professor mathematics, Cornell University, 1928-31; see section it (economics, sociology, and
statistics), A. A. A. S., 1928-31, permanent secretary mem. exec. comm. A. A.
A, S.,February 1931-33; Fellow John Simon Guggenheim Memorial Foundation,
April 1933-July 1933; chief of section of recovery analysis and research and
secretary advisory group of Industrial economists, N . R. A. Mem. Am. Math.
Society, Math. Association of American, Econometric Society (joint founder,
secretary-treasurer and mem. council). Independent Democrat.
Senator Couzi'Ns. What does that mean? [Laughter.!
Mr. HETTINGER. I think that means, Senator, possibly just what
I am myself. I have never voted in a Presidential election for anyone
but a Democrat, because I happen to believe that that represented
a sound choice. ' I think of myself as an independent Democrat.
I wrote him to confirm that. The thing reached me entirely accidentally. I had written an analysis of N. R. A. and sent him a copy,
and I will simply read the paragraph that deals with thatThe CHAIRMAN (interrupting). This is from you to him?
Mr. HETTINGER. This is from him to me under date of March 28---Senator Couzmrs (interrupting). Was he still with the N. R. A.
when he wrote that?
Mr. HErTTINOER. No, sir; he was with N. R. A. when I left the
1st of June. He is, I believe, professor of economics at Colorado
College now, and research director of the Cowles Commission for
Research in Economics, whose Advisory Committee consists of Carl
Snyder of the New York Federal Reserve Bank, Wesley C. Mitchell
of Columbia University, Irving Fisher of Yale University, A. L. Bowley
of London University and one of the leading statisticians of the world
today, and Ragnar Frisch of the University of Norway.
Reading that particular paragraph which gives just a little more
data:
When the Darrow Board report was made, Henderson asked me to prepare
data for Lt. Pat Johnston (the General's son) and Donald Richberg. I worked
with these, especially Johnston, for about 2 weeks supplying data on a variety
of questions. In my files I have copies of most of these data and the original
penciled
the Genei'a1
askingfor certain small firm information,
which, bymemorandum
the way, is of
highly
Interesting.
Long, Tuttle, Sasuly, Ptiley, Mrs.
Chishoim, Neary, and others helped me ascsmble the data. Sasuly's charts
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made very favorable impressions on Congressmen, especially on Senator Robinson. These were analyses of P. R. A. data showing precede and postceode employment and average wages by size of concern in 40 industries. In about half
of the industries precede wages of small concerns were higher than precede wages
of large concerns. I have a suspicion that Johnston showed only the charts
favorable to N. R. A. but I do not know. I do know, however, that the statement which I was reported to have made in Denver is correct.

That is, this was a statement before the Denver City Club.
This appeared in the Colorado Springs Telegraph for Friday afternoon, March
15, 1935.

Now, jumping for just a moment, the N. R. A. has staged, with
reference to the price situation, its hearings, one in January 1934,
with voluminous evidence of the character that Mr. Nicholson
brought out.
That was carefully audited. I was one of several people in charge
of that meeting, with Mr. Whiteside, the active bead. I helped
work over that evidence. So far as I know, nothing was done with it.
Along about May, under pressure, N. R. A. announced some
changes in its price policy prospectively, met with complaint from
industry, wobbled, and then the Presidential Order 6767 was issued
in order to provide that 15 percent trading area, and a report called
for 6 months after that date.
Then in the beginning of 1935, another of these hearings, with the
statement before them that the material would be audited quickly
and price policies forumlated.
This is the 1st of April now, and nothing done.
As far as that Executive Order No. 6767 is concerned, the report
was made and was sent to the President. Senator King asked for it,
I think about 3 weeks ago. I asked Saturday whether it was available, in order to check it before my testimony. It was not. But I
believe, if you will examine your N. R. A. people, you would find that
the delay in substantial part is the result of the efforts to try to find
some way to handle an embarrassing situation.
I
I will later on go into the report on the operation of the National
Industrial Recovery Act presented by the Research and Planning
Division under date of February 1935, I think probably as, much as
anything else for the benefit of this committee.
As to that report, I can form only two possible conclusions--either
the Division of Research and Planning has been unwilling to turn out
a frank report and has substantially colored evidence in a way that
even the figures within it will not justify, and with respect to that I
will simply read the last paragraph of Mr. Henderson's statement in
issuing it:
In this pamphlet, prepared by the statistical section of Research and Planning
Division, is presented a compendium of relative information without statement
of implication or conclusion-

I think, not borne out by the report, or else that report was edited
before it reached the public and this committee in such a way as to
reflect no credit on the scientific ability, the independence, or, I would
say, the sheer honesty of that Division. In comparing this report
with the reports that they have turned out for certain hearings, the
only conclusion that I can get is that this material was edited, and
thoroughly edited.
119782-35--.fl 4-4
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There have been some very clean and very impartial pieces of work
ut out on individual subjects when there was no investigation of
.R.A. It would take a substantial length of time to audit that
report in some detail:
As a matter of fact, I had been troubled with it, and yesterday
afternoon and evening dug through it pretty thoroughly as a first
approximation; but, before that, it is necessary to get a picture of
what the N. R. A. actually, honestly, is and has been.
Senator COUZENS. Do I understand these conclusions that you
have are the conclusions also of the durable goods committee?
Mr. HETTINGER. I would like to answer that question, Senator,
very frankly. I was asked, about the 1st of December, to come with
this committee for an indefinite period of time. It is a temporary
assignment. I said that I would come with the committee under
certain conditions. Substantially, those conditions were these: I
said, "If there is anything partisan in this committee, I want nothing
to do with it. Secondly, if I come with this committee, as long as
I am with this committee I want to tell the truth on all occasions.
If that becomes a liability, all that you have to do is to tell me, and
I will put on my hat and o."
I called the chairman of the Committee with respect to testimony
here. I said to him that I feel that I have got to come up; the matter
was under some little discussion. I said, "I can come up in one of
three ways: I can come up as a private citizen, having resigned my
connection with the committee; I can come up as a private citizen,
still a nekuber of the committee; or, I can come up as a private
citizen and executive secretary of the committee."
The only question that was asked me was, "What do you intend
to say?" I said, "I intend to tell the truth. There will be places
where my opinions will deviate from the committee's, and I want to
make that perfectly clear."
Senator HASINGS. From which committee?
Mr. HETTINGER. The durable goods industries committee. Any
committee of 15 men, more or less, will have divergent viewpoints
within it.
Senator CouzENs. So you are not speaking for the committee?
Mr. HETTINGER. I am speaking both for the committee and

myself at this moment myself, and I will make the committee position
very clear, as well, Senator.
I have gone through, as carefully as I have been able to, from such
published reports as are available, the testimony with reference to
the N. R. A. here. I would never recognize the N. R. A. from that
testimony.
I want to go over an analysis that I prepared of the N. R. A. last
summer. I think the thing, with moderate deviations will hold good
today, and I believe that it will give an orderly procedure, and I will
welcome cross-examination at each point. After that I want to get
into the report on the operations of the N. R. A.
This is the analysis: There will be 3 or 4 minutes of general statement, and then 45 specific points. [Reading:)
t
am a Democrat.
believe
he plat form
adop t ed Ibybelieve,
the Democratic
Party
at IChicago
in 1932. 1Ivoted
forInPresixoent
Roosevelt.
on met balance,
in the objectives of the administration, as I understand them; I do not believe In
the methods by which certain of those objectives have been sought.
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The President has stated that criticism of any portion of the "new deal" is
welcomed, so long as that criticism be honest and constructive toward the National
Recovery Administration. It is not for me to say whether my criticisms are
sound. I believe them to be so. But one thing I can say: I know the N; R. A.,
from long months of days and nights spent within It.
I heard the National Recovery Administration described this summer by a
number of its leaders. The occasion was the session of the University of Virginia's "Institute of Public Affairs", where I happened to be leading one of the
round tables. Those men in N. R. A. are fighting a battle; they have my admiration. They are my friends. Their descriptionwas as honest as could be given
by any group of men whose official position inevitably rendered them defenders
and advocates. But what they pictured was more nearly the N. R. A. that they
and I had hoped for during the early days. And that is not N. R. A.
It is utterly distasteful to me to make this atalysls of the Recovery Administration. Yet, as I see it,--

And I can say that it is no picnic for me to be here todayYet, as I see it, to refrain from doing so would be unpardonable. I sought no
contact with the Administration, but in August 1933 received a telegram urging
me to come to the N. R. A. for a month. That period was extended at the request
of my superiors; it became necessary for me to return to my own work at the
r.
1 . .I ... ! , I,
beginning of June 1934.
The day I arrived in N. R. A.1I expressed the willingnesi'to accept any assignment at any time; to the best ofmy knowledge I did so until the day I left. My
,one reservation was the privilege of telling the truth as I saw it.
'his
analysis
contains nothing that I did not say to my superiors within the Recovery Administration. ' The official transcript of the general codq conferences in Washington
last March will show that upon that occasion in the presence of General Johnson
and under his cross-examination
as well, I pu licly
qpestioped the soundne. of
'
N. R. A.'s econornfe polieR.' My present aetfda is didtzstcful
wto means was that.
* The country is beginning to see, though I' ubt) whether the General yet
realizes it, the seriousness of the crisis confronting tl N, R. A. , The RecoVery
Administration will become a distinct political liability to the Democratic Party
unless the situation is remedied. If there is anythln for which the American
voter possesses an Inherent dislike, It is a huge, cumbersome,' incompetent
bureaucracy whose actions threaten to retard 'the restoration. of prosperity.
Transcending that consideration, the really important thing In that th= Nation
should not be asked needlessly to endure the N. R. A.: of today.

My position was thoroughly clear before I was ever engaged by that
.committee. It has been clear every day since then.
. Senator BABBLEY. Are you reading a. statement that you prepared
for the committee, or some statement that you ,have made heretofore?
Mr. HETTINGER. I am reading an analysis of last summer which

brings out 45 points, within a minute or two, which I want to use as
the basis for the discussion of N. R. A.,
On every clear-cut test, the N. R. A.'has wobbled.
It has no price policy other than opportunism. Intheory, having burned-tts
fingers and those of the country, it is against price fixing, save possibly in the
fields of wasting natural resources and natural monopolies. But it does not know
how to undo what it has done. Its vacillation on price policy alone during
recent months would be sufficient to condemn it,.

That analysis made last sunme'r is just as true today. It wobbled
all through 1934 on the price policy. It held its hearings again in
January of this year- it promised the prmpt announcement ofa
policy and action. Were we are the first of April and no action, and
with N. R. A. as it stands, having created so many vested intereatp
vested interests on the part of industry vested interests on the part of
labor, vested interests on the part of code authorities, and vested
interests on the part of N. R.'A. personnel, there is, as I see it,
no conceivable way that we can pull out those vested interests.
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Senator BARKLEY. Let me ask you-you say that is from an
analysis which you made last summer?
N r, HETTINGER. Yes.
Senator BARKLEY. For whom did you make that analysis?
Mr. HETTINoER. I sent that analysis to the New York Herald

Tribune, and I think I might in fairness say that I did it because I
believed that I should do it. I declined compensation for it, because I
felt that would have been blood money, and I asked them to turn the
proceeds into their Christmas fund, so that directly or indirectly I
think I received nothing out of it.
Senator BARKLEY. Did you make it at their request, or did you

make it on your own responsibility?

Mr. HEVTINGER. I made it on my own responsibility and sent it

down to them with no idea as to whether it would be published or not
published.
Senator BARKLEY. Did you have any connection with this committee that you now represent at the time you wrote that?
Mr. HETTINGER. I had no connection with the committee.

I was

just simply a private citizen doing something that should be done.
Senator BARKLEY. You had severed your connection with the N. R.
A. at that time?
, Mr. HErrTINaER. I had severed my connection with N. R. A. the
1st of June. This is dated the 9th of September, but within the
N. R. A. I think that I had taken substantially the same policy, and
if you will look at the, code hearings of this first week in March, 1
believe you will find, I know that you will find, there, that I questioned
the soundness of the economic policy of N. R. A.
Senator BARKLEY. Let me ask you-I want to get you identified a
little better. What is this committee; who selected it, and what
, . .
was is formed for? ;
Mr. HErriNGER. This Durable Goods Committee, the Durable

Goods Industries Committee, was formed approximately at the close
of the first week in March 1934, at the request of N. R. A., to gather
together, I suppose it would be fair to say, the heavy industries of the
country in the light of the material presented at that code hearing,
to make recommendations which might assist in recovery and reemployment, and those recommendations were made in the report
filed with the President under date of 14th of May 1934, and then at
the request of the heavy industries, the committee has continued.
Does that make it clear?
, Senator BARELEY. How many members of the committee are
there?
Mr.'RETTINGER. Of the committee itself, approximately 15.
Senator BARKLEY. How were they chosen?
Mr. HETTINGER. They were chosen, I believe, first, by a group of
the heavy industries present at that code conference and then later,
in either the late summer or early autumn, before I had any connection with the committee, there was a group conference of the heavy
industries called., The committee reported tothem approximately

what had been done, and asked whether they should cal it a day, or
continue. The sentiment of the heavy industries was that they should
continue, and the committee was very slightly modified in order to
make it more representative and has continued to this day.
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Senator BARkLEY. Is the heavy industry, as a. whole oigarizod?
Is there any trade' organization thatcovers the wholh group? ,' !
;

Mr. HETTINGER. I think not. This committee has the. definite
participation through councilors selected from somewhat over ,100
eavy industries. This committee is a. temporary committee that
wants to fold up just as fast as it feels that we are really on our Way
out of the depression.
,.
,
Senator BARKLEY. When did you become its secretary?
1
Mr. HETTINGER. Approximately the first week in December.

Senator

COUZENS.

Last year?

Mr. HETTINGER. Yes, sir.
Senator CouzENs. So you were not with the. committee when it
protested against the passage of the Securities Exchange Act, were
you?

Mr.

HETTINGER.

No, sir.

Senator BARKLEY. Did you sympathize with that protest?
Mr. HETTINGER. To be perfectly frank, I was working right along
and really did not know that they had protested, but I can state,
because, as I said, I want all of the cross examination in the world,
I can state my own feelings very briefly there.
At this moment I am a heavy goods man, and sincerely so. I
believe that in our economic picture today we are caught in a vicious
circle that prevents the attainment of the President's more abundant
life. That vicious circle comes down about to this: We have
10,000,000 unemployed, in round numbers, and 20,000,000 on the

relief rolls.

Therefore we have social, political, and economic

instability, and therefore we have what is believed to be the need

for a quarterback philisophy, which I would term an effort at enlightened opportunism, that is, the difficulty of rigidly defining
policies far ahead.
When you have that, you have a premium placed upon short term
commitments, and a heavy retarding influence upon long-term commitments. The chain-store operator, turning over his inventory
rapidly, can make a commitment, because his cash goes out, he turns
over his inventory, and his cash comes back; he can view it again and
decide how to use it.
With a long-term commitment, the moment that you spend your
cash for a durable good, machinery, brick, mortar, or what not, you
are practically taking a mobile cash fund that can be used in any
direction offensively or defensively-you can use it for your pay-roll
purposes, you can use it for taxes, you can use it for fixed charges,
you can use it for any sort of commitment-'and you are putting it
into something that immediately becomes a liability instead of an
asset, insofar as you can use it. The moment you have bought a
machine, it is a liability; you have given, as Bacon would put it,
"hostages to fortune." You have to pay interest on it, you have to
pay taxes on it, and so forth and so forth.
Under conditions of uncertainty, we find inevitably a defensive
psychology where men hesitate to expand. Mr. Weir is doing that in
the National Steel, Mr. Ford is doing it, but there is a hesitancy about
.
..
... .
..
doing it.
There are roughly of our unemployed today, I man in 8 in the consumer goods industries; 3 men in 8 in the service industries; 4 men in
8 in the heavy industries, and by an large the service industries are
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linked to the heavy industries. The railroads, for instance, would
probably be the largest of the service industries. Their crying need
Js for heavy tonnage.
I With that unemployment in the heavy industries, you have it in
the service industries. I will state for instance, one particular group
of just four railroad classifications, if I can recall them-mineral,
ores, sand, clay and gravel, and lumber, and its products. In those
four classifications, you have had a decline in gross revenues from the
1928-29 average to the 12 months ending June of 1934, and the figures
would be essentially the same were we able to carry them down to
date, of something over $800,000,000.
, Those industries are starving for tonnage, and it is my belief that
the N. R. A. and the A. A. A., granting the finest of motives, attempted
to curtail production in this country, and are leading in part to the
railroad crisis; but following around with that unemployment in the
heavy industries caused by the industry's hesitancy to make long-run
commitments, you have a continuation of the unemployment, the
10,000,000 unemployed and the 20,000,000 on your relief rolls, and the
economic and social and political uncertainty which forces the quarterback philosophy.
You have gone around your circle, and you can go around it as
often as you want, but you are stuck there until you cut through.
You will cut through when you get long-range confidence.
Now, Senator, to come specifically to your questionSSenator BARKLEY. Yes, I have to go to the Senate. I would like
to get an answer.
Mr. HrnINozE. All right. I believe that until the capital markets
of the country are reopened, and by that I mean new securities issued
that will put men to work, the proceeds of them, we have not got our
vicious circle cut. I recognize, as well as anyone elseSenator OsoRaz. We will have to get the answer shortly now.
- Senator COUZENS. Wo canot get an answer.
Senator Gxo-oi; You may come back to the District Committee
room this, afternoon at 2 o'clock. : Dr. Blaisdell will be on, but after
heis finished-perhaps we have one other witness-your testimony
may be resumed.
, (Whereupon, at 12 o'clock m., a recess was taken until 2 p. m., of
the same day, at the District Committee room at the Capitol.)
4

AFTER RECESS

* (The hearing thereupon resumed at 2:10 p. m. of Monday, Apr. 1,
1935, at the District of Columbia Committee room, the Capitol.)
The CHAiRMAN. The committee will come to order. Dr. Blaisdell,
please proceed where you left off.
STATEMENT OF THOMAS 0. BLAISDELL, JR., DIRECTOR, CONSUMERS' DIVISION, NATIONAL EMERGENCY COUNCIL-Resumed
(The witness having been previously duly sworn, testified further
as follow s:) '' '
.. 7; , ,. ,
, ;, ,
: .", ,,,
,
Mr. BLAISDELL. Senator Harrison, at the last hearing at which I
was present, Senator King,.-who was in, the chair asked .that I attempt
-tosecure a copy of thestudy of reportmade by tIe National Recovery
Administration in regard to the, functioning of Executive Order No.
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-6767. I transmitted that request to the Board and received the
information that the request had already been transmitted to the
Chairman of the National Recovery Administration and that he had
written to Senator King, as follows:
MARCH 29, 1935.

I understand that you have requested a copy of a report made on the operation
of Executive Order No. 6767. There is a slight misunderstanding about this
matter which I would like to clear up. According to the provisions of Executive
Order No. 6787, the National Industrial Recovery Board was directed to have a
study made of the effect of the order and then make a report to the President.
A study has been made and the board is preparing a report. This will be ready
shortly and transmitted to the President and I am sure that I can arrange to have
it released immediately thereafter so that a copy of the report can be transmitted
promptly to the Senate Finance Committee.

The CHAIRMAN. That report has not yet gone to the President?
Mr. BLAISDELL. Not as I understand the letter.
The CHAIRMAN. That is the order which gives a leeway of 15 per-cent?

Mr. BLAISDELL. Yes, sir; that is the order, Senator.
The CHAIRMAN. We got the impression that the report had been
sent to the President.
Mr. BLAISDELL. Senator Black also asked that such material as we
had in regard to the uniform bids and the coercion in connection with
the prices of fire hose be submitted to the administration. Those materials have been prepared and are ready for submission.
In connection with this material that I submitted, I was itsing thA
case as an example for a number of things.
The first thing was that uniformity was not uncommon prior to
N. R. A., and N. R. A. cannot be charged with the full responsibility
for such actions as may have taken place in that connection.
The second point that I wanted to make in that connection was
that probably with that expansion of the open-price systems, probably there had been some increase in uniform bidding practices, and
that this would be true irrespective of whether there was any coercion
involved.
Third, that it was because of N. R. A. that the widespread nature
of this practice gradually began to be apparent; that while it had
existed, we were not aware of the extent of the practice, and it has
become apparent that we are probably in better position to deal with
.
it today than we were before.
Fourth, that the existence of the antitrust laws did not prevent
this kind of practice. Whether it was violation of the law or not, it
was there, and whether an action brought under the antitrust laws
could be upheld in that connection, I do not know. There are legal
questions galore, I dare say, in that connection. Whether anyone
could be held responsible or not, I do not know. I have been
concerned very much with the existence of the thing, and whether it
is possible to find any way to deal with it, I just feel that the evidence
available seems to indicate that the antitrust laws were not sufficient.
That when these actions became apparent, that the President issued
an order in order to provide leeway under any code provision for such
industry or bidders as cared to bid below his filed prices, to do so, so
that there was at least opportunity and no possibility that the charge
could be made against the N. R. A. after the issuance of the Executive
order that N, R. A. was eenniving or, assisting in this type of practice.
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Finally, that it is important that some further method be found for
dealing with this type of practice.

The CHAIRMAN. It has developed this morning, Doctor, by witnesses, that the secretary of this code administration, after the order
had been issued allowing a flexibility of 15 percent, that influence
was exerted and notice was sent out that this man who had made the
bid lower than the others should not be permitted to buy the material. That was done after the Executive order had been issued.
Mr. BLAISDELL. Yes, sir; I did not mean to sidestep that fact.
The CHAIRMAN. I do not think there is any defense for that man
doing that. That is my opinion, from what I have heard so far.
Mr. BLAISDELL. I do not think anybody would care to defend the
practice. But the point I am going to try to make is that if we are
going to charge N. R.A. with responsibility for this kind of thing, we
have got to make a stronger case than has been made yet.
The CHAIRMAN. YOU can say this: While it was shown that this
similarity of prices was submitted before the code was put into
operation, yet in the code administration this man who was secretary of the trade association was there operating the code, in large
part, and at the same time representing the trade organization, too,
which is bad practice, it seems to me.
Proceed, please.
Mr. BLAISDELL. My own feeling is that as a result of this order
and as a result of what N. R. A. now knows, we are probably closer
to dealing with the problem, and that methods can be found to deal
with it provided that we go nhsAd ith thc program as has been laid
down. That is the direction in which N. R. A. has been movinghow to deal with these problems rather than simply push them aside
and say, "Well, let somebody else take care of them."
Senator HASTINGS. Is there any way to deal with that except to
have it definitely provided that it shall be unlawful for the members
of this industry to agree on a price? Is that not the only way?
Mr. BLAISDELL. I believe that that has been unlawful.
Senator HASTINGS. It is not unlawful under the N. R. A., is it?
Mr. BLAISDELL. I believe it has been unlawful as far as the N. R. A.
is concerned.
Senator HASTINGS. How do you reach the conclusion, then, that
we are approaching a solution of the thing?
Mr. BLAISDELL. I think the first step in a solution is knowing something about the thing, which you have not known up until today.
Senator HASTINGS. Up until when?
Mr. BLAISDELL. Up until very recently. The Executive order was
the first recognition of it.
Senator HASTINGS. That was 9 months ago, and it does not seem
to have improved the situation any?
Mr. BLAISDELL. I am inclined to think it has improved the situation in probably a great many cases. I cannot cite you cases at the
moment, but I dare say if we were to bring our purchasing agents
before you, we could very well find instances where, as the result of
the order, there had been bids submitted below filed prices.
Senator HASTINGS. Would that be an exception, or do you think
that has been the general rule?
Mr. BLAISDELL. My judgment would be that it is the trend.
There is a possibility here at all times of dealing with the matter in
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an administrative way. The very fact of publicity of this type of
thing is an important point. Where it is known and where pressure
can be shown to have been applied, I suspect that you tend to get
rid of that kind of thing.
The CHAIRMAN. Is this the most glaring case that has come to your
attention?
Mr. BLAISDEL L. This is the most glaring case that has come to our
attention; es, sir.
Senator HASTINGS. I do not see how the publicity could have been
avoided. These were public contracts, contracts for municipalities,
and they must have been published in all of the newspapers of the
country, or at least the local papers of that particular city, showing
that these people were all putting in exactly the same kind of a bi.
I should think if making the thing public had anything to do with it,
it would have corrected the thing long ago.
Mr. BLAISDELL. Well, there is such a thing as things being public
without their coming to general notice. I think you would agree
with that, Senator. I have been submitting to the committee here
public documents that have been available, some of them, for a great
deal more than a year.
Senator HASTINGS. I agree with the general proposition that the
administration of N. R. A. has succeeded in getting published what
they wanted published and kept out a lot of things that they did not
want published.
Mr. BLAISDELL. These"statements were made at public hearings,
Senator. Most of the material which I have presented.
The CHAIRMAN. As a matter of fact, there is so much happening
down there, it has been impossible for the papers to have carried
everything.
Mr. BLAISDELL. There is another point that we might stress here,
and that is, that had there been public representation on this code
authority, probably we might have had a different type of action
that the characteristic set-up of code authorities without, in my judgment, proper public representation, has probably contributed to.
Senator HIASTINGS. Is it not true that the administration was
represented on nearly every code?
Mr. BLAISDELL. I suppose, in a general sense, yes, Senator; but in
a practical sense I do not believe it has gone nearly as far as the
present tendency of N. R. A. is to require.
Senator HASTINGS. I suppose practically the industry picked the
public man as well as their own men?
Mr. BLAISDELL. I think that is hardly accurate, Senator.
Senator HASTINGS, I expect it is exaggerated a little. [Laughter.]
Mr. BLAISDELL. In a good many cases, the public representative
may have been an administrator in the N. R. A. who had a lot of
codes to watch and could not have been actively taking part in all of
them.
Senator Gore also asked that if there were other instances of this
kind that we had a record of, it might be well to put them in the record.
I have here some documents which were submitted to General Johnson
and later made available, and from those I would like to read very
briefly and to indicate the contents of those documents as I submit
them for the record.

"
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document, submitted to General Johnson on FebThis if ftom .a.
rmary ,19, 1934; troim lthe Consumers' 'Advisory Board.' The subject .
,,,!
,'
' ,' . ! ,
'
. -,
is , Su gges tion g fo r C od e R eision .
The conclusion of the first topic which isThe effect of the recvery program on purchasing power-'
was that, the--,

.

.,

...

...

,

.,

charts Vrepared by the staff of the Consumers' Advisory Board, copies of whfch
are attached, indicate that while there has been a net increase in consumers'
purchasing power since the inauguration of the recovery program, rising prices at
retail have largely offset th increased money Income of wageworkers and farmers.
The charts are necessarily based'on incomplete information, and do not attempt to
isolate the various elements of the recovery program, such as the N. R. A. and
the A. A. A., which have affected incomes and prices.
We simply took the total net effects. ;
.
Then further:
Other elements in the general price situation, not Indicated by the charts
appear to the Board to present certain dangers. The first Is the fact that retail
prices have not vet fully reflected the price Increases of the wholesale markets,
so that a considerable number of new price increases may be expected in the
spring, Retailers assure us that such will
be the case and no evidence has come
to us to suggest the likelihood of counterbalancing decreases. The second is that
unless the standards for wages and hours are decidedly changed the Increase of
wages and employment required by the codes lie mostly in the past; and that,
since inventories have been fairly 'well built up, the growth of pay rolls is not
likely to continue unless there is further growth of the final consuming market. A
third element is that the average purchasing power per employed industrial and
commercial worker has been decreased by rising prices, as indicated on chart II.
This means that some of the gains of the reemployment program have been made
at the expense of the previously employed, and emphasizes the necessity of following the injunction which you gave to the National Retail Dry Goods Association, in your New York address of January 18, to keep prices down.
Then, to indicate some of the difficulties that have come as the
result of price-fixing it states:
The evidence indicates that arrangements to fix uniform prices have been made
in the case of numerous products, sometimes locally, sometimes nationally, sometimes with code sanction, and sometimes without. Cases in point affecting
cement, chemicals, electrical equipment and supplies, ice, lumber and building
materials, machinery and tools, office furniture and supplies, petroleum and supplies, rubber products, scientific apparatus, steel and fabricated-metal products,
and a variety of items which will be seen in appendix A.
Further:
We have reason to bedeve that these products represent only a small part of
those affected by uniform pricm fixing. We have received a number of letters,
expressing the belief that uniform price fixing is part of the established order under
N. R. A.
Notice that this was a considerable period ago.
Senator HASTINGS. Have you any figures showing the increase in
the price of these products manufactured by these various industries
anywhere in your memorandum?
Mr. BLAISDELL. I think there is some very scrappy information.
There are various reports that have been issued by N. R. A. which
deal with that in much more detail than I can. Those reports are
public documents issued by the Research and Planning Division of
Senator HASTINGS. I suppose part of the job of your particular
division would be to find out whether there had been a tendency to
increase the price to the consumer, and I should think that you would
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be able to eive, us some details of that increase' 4n the important
industries.
Mr. BzLASDELL. The basic function of the Cnsumers' Board h'
been not to carry on that type of research, which is a function of the"
Division of Research and Planning. We have used the materialwhich they have made available, and that is the reason I cite those',
reports as more detailed than anything that I might have. ' It would
seem to me that the proper procedure wotld' be to' ask' that those
reports be made a part of the record' if you wish them, Senator. I"
do not wish to take responsibility for materials that we have not

prepared.

'

'

'

.

This report of February 19 further states that there is a-,
tendency in some industries to forget the recovery program in their own interests
and this is strengthened by any arrangement which makes the determination of
prices a matter of agreement among the members of the industry.

In regard to the open-price systems, the next heading it states:
The recent hearing on price changes produced a considerable volume of evidence
that open-price systems are facilitating uniform price-fixing.,

More detail is given in the appendix.
'
The next heading is the provision against selling below cost, and it
states:
As these provisions have been written in certain instances, however, they provide, in effect, for relatively high and uniform prices for industry as a whole. This
is done by basing prices upon average costs which are necessarily higher than the
costs of the more efficient producers. Codes whose cost provisions are of this
character, together with the nature of the standard cost specified include the
following:
Average cost, average overhead, fair and reasonable or allowable costs, lowest
representation or lowest reasonable cost.

I am not citing the specific industries in each case.
In addition, it goes on:
It has recently been made a general N. .. A. policy to permit the code authority, when it finds its industry is confronted by an emergency, to determine "the
lowest reasonable cost for the products of this industry."

It is provided further that such determination may serve as a basis
for minimum prices, sales below which constitute an offense against
the code. This policy, in addition to making emergencies attractive
to industry, has the effect of permitting the establishment of uniform
minimum prices in all cases where it is adopted by industry.
As to output limitations:
We feel that the application of such limitations is dangerous unless carefully
supervised. General restrictions upon machine hours inevitably have the effect
of forcing efficient producers to follow the pace of the less efficient and thereby

increase the consumers' bills disproportionately to the increase in purchasing
power through expanded wage payments.

And further on this topic:
The effect of leaving decisions of this sort to private interests or of limiting of
public action to consideration of plans submitted by them has been, as we said,
to encourage unwise restrictions of output and to'allocate that output among
producers upon unwise princi ples. Qubta4 assigned to the industry by the code
authorities have been set at the expense of employment, wheil it appears that'A
healthier alternative would have been to seek larger sales and inqreasecd employment, through low prices.
*
* The princIple generally followed, in dividing
the limited, output among the available producers, gives each producer a proportion of the market equal to his relative irdud ' capacity. Theeffect of such
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procedure Is to limit the production of those efficient concerns whose ability to
supply products of good quality at low prices has given them operation relatively
near their capacity, and to encourage, at their expense, the continued existence
of concerns which could not otherwise survive. In lumber, this practice went so
far that even though total production and sales were declining, establishments
were revived which had been shut down for 2 or 3 years. Such a division of the
output of industry keeps production costs high and creates a situation in which
members of the industry need to overcharge the consumer in order to survive.

The next heading is "Basing point, zone freight systems and other
systems of dividing the market." The report states:
A number of the approved codes provide for basing point systems, zone freight
system, and similar arrangements * * * Their history is one of grave abuse.

Then we go on to state that the facts are not available for showing
this thing in detail:
We are willing to be guided by the facts when they become available. We
feel that the present danger of having prices outstrip increased wage payments
makes it peculiarly undesirable to experiment further with price systems of this
general type.

The next heading is "Fixed price differentials between different
classes of customers", and states:
The formidable drive to embody in N. R. A. codes fixed-price differentials between different classes of customers has been motivated by two major and somewhat conflicting desires. One is the desire of intermediate distributors, such as
jobbers and wholesalers, to operate upon a margin protected by law from the
competition of more direct methods of distribution. The other is the desire to
avoid having their prices driven down by the bargaining strength of large buyers
who demand discounts greater than can be justified by any lowering of costs
attendant upon filling their large orders.
It seems desirable to prevent very large distributors from clubbing unreasonable discounts out of manufacturers, but it is very undesirable to freeze the
present system of distribution by setting up arbitrary price differentials to apply
to different stages of distribution.

Here is one of the most difficult problems that we have to decide.
Historically, large manufacturers have been able to secure good
bargains from competition between buyers. Now you have the
development of the large distributor who has the large power, and
who is the large buyer; the chain store, the mail-order house, and so
forth. Is it possible or probable that the development of these
large distributing outlets as reversed the picture, and you may get
your tendency to monopoly, if you please, from the large distributing
unit rather than from the large manufacturing unit as was previously
the case. The problem is a very difficult one to solve. Have not
heard the solution yet.
Then the general heading of "Price-fixing in codes ", stating:
A limited number of codes in which it has been provided that mnlinum prices

are to be fixed by authority of the code do not differ essentially from some of the
codes where there is no mention of such an arrangement. By using an average
cost as the basis of the minimum price to be charged by the industry and coupling
with this some standard form of freight charges, much the same result is obtained
as though uniform prices were authorized in the first instance. Consequently,
the observations previously made in discussing cost provisions apply to the codes
where uniform price fixing is explicitly authorized. An additional objection to
price fixing in accordance with explicit code provisions Is that the prices set tend
to be more rigid than those attached to some cost basis, and also tend to be set
without any explicit accounting of the cost elements involved. This was notably
true of the code for the cleaning and dyeing industry where, given an authorization
to fix minimum prices representatives of the industry proceeded post haste to
set a schedule of such prices without making even a plausible pretense that they
had analyzed the costs In the industry.
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Now I am leaving out quite a good deal and it continues:
Therefore, we feel that such minimum price fixing should be eliminated from
all codes, there being no emergencies at this time which would justify it in the
industries where it has been granted.

The CHAIRMAN. I did not understand that last. You say that
price-fixing should be eliminated?
Mr. BLAISDELL. Yes, sir.
The CHAIRMAN. In all codes?
Mr. BLAISDELL, From all codes. The statement is that we feel
that such minimum price fixing should be eliminated from all codes,
there being no emergencies at this time which would justify it in the
industries where it has been granted.
The next heading is "Quality standards and informative labeling."
Senator BARKLEY. Going back to that last statement. If cod s
are to provide for minimum wages and maximum hours in any industry that might be covered in any new law that we might enact or
any amendment of the present law, and if they are required to live
up to those minimum wages and those hours, would you then leave
them free to cut prices below the costof production or to resort4o
any method by which they can injure a competitor? , What is your
idea about that?
Mr. BLAISDELL. Senator, we have felt that the setting of the
minimum wage rates and maximum hours places any firm on an
equal competitive level with any other firm, that part of the risks of
competitive business involve those risks, and as long as everyone
has to do that on the same basis, allthat we have done is-to shift the
level of competition. That if a business cannot survive under present
conditions as a result of a number of lompetitivo factors, the recourse
is well known-the bankruptcy courts.''hat is part of tho rials of
business.
-1 ... ..
1.1 ,
Senator BARKLEY. I know that, but nobody likes to rush into that
avenue of escape. Do you advocate the elimination of the minimum
wage and maximum hour provisions from codes?
Mr,BLAISDELL. No, sir.
Senator BARKLEY. You are for them?
, .
Mr. BLAISDELL. Yes, sir. .. , ,
Senator BARKLEY. Admittiug as I do the general undsirbili4y of
price fixing, in the event that allof the component parties of,'4y given
industry enter into the codes or are taken into the codes with respect
to minimum wage and maximum hours, and admitting, tht ome
one of them might be willingto take a chance on underselling, and it
might be some local geographical or transportation situation which
can give them a little leeway there, would you do nothing about tiat?
Mr. BLAISDELL. Those situations, Senator,, exist iroppective of
whether there are minimum wages.,
Senator BARKLEY. Of course.
Mr. BLAISDELL All I would feel woauJ be that we have #ip]y
raised the level of competition and prevented the takig of ,tat
out of the workers who probably are already paid too ',low., he
danger has been that that is exactly what has happened, that when a
person was at a disadvantage, he tended to take it out of labor, and
lbor took the risk that was properly the risk of the business ian.
Senator BARKEEY. I do not care to pursue that further at hi' time.
Thank you.

1i2
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Mr. BAzsDxLL. Onoof the ,pointswhich the Consumers' Advisory
,,Board, has made consistently has been that one Qf the places at which
you, can establish, fair competition was in making available to consumers and customers the quality of the goods which is sold; that,
underpresent merchandising practices,, unfair competition may come
about fully as much by chiseling on the quality as by chiseling on the
wages or chiseling on the prices; and that, if you are to have fair
competitive prices, thequality of goods ought to be known. That is
a very difficult technical problem,
It is one of the problems which the code mechanism is unusually
well suited to deal with. If you can get; agreement within an industry as to the types of goods which are to be sold, and everybody
knows what those types are, and that is all out in the open, then the
tendency to take advantage of the mislabeled goods tends to dis•appear; you get fair competition on quality, and you throw your com' petition open to price where it more properly belongs, we feel.
. The next -heading is "Code administration." There it has been
,our conviction that if we are to have code authorities there must be
on' those code authorities representatives of the public with proper
financing and proper powers so that they may be continually aware
of what is going on in the code authority and may act as a proper
check on. any actions that may seem to be improper on the part of
that code authority.'

,

,

,. , , ,

Finally, the "Slgnificance of code revision "-you remember that
codes are under revision, all the timeThe N. R. A. ha given and Is'giving much impetus to the organization of
Iabor.
in thideclopmnmn*
i the
chancethe
that
as each
separately
to promote its own
interest,
broad
interest
of theorgancornized ind Inherit
ustry meek.
misity of busise men and worker in a proPer balance among industries will
be obscured; and the further chance that the nterests of consumers who are
not eligible to enter a trade association or labor group will be sacrificed for lack

Hence our suggestion of the necessity for proper consumer representation and financng on code authorities.
As an appendix to that document, which I submit for the record is
some of the material to support the contentions therein. First is
"appendix A in which we cite samples of uniform bids. I will simply
run down the, list of some of the commodities: Cement, chemicals,
electrical equipment and supp lies envelops, ice, lumber and building materials, machinery and toois, office furniture and supplies oil
aptd fuel, paper and paper products, plumbing fixtures and supplies,
rubber, scientific apparatus, steel and fabricated metal products, and
a series Of miscellaiieousa items.
These classifications are purely arbitrary. No attempt has been
made to identify, particular products with the codes having jurisdiction over them. I simply cite them as instances that came to our
attention.
'Alpendix B is a list of approved codes containing provisions lead.g directly or.indirectly to artificial determination of prices. This
list covers 'the first 180 codes approved. There were 80 codes pro'riding for open prices with waiting period.
(Matter referred to will be found at conclusion of Dr. Blaisdell's
testimony.)
The CimAaiMN. How many of those codes have since eliminated

price-fi.xing?
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Mr. BLA SDELL. In a great many of these codes, Senator, the exact
provisions, -which made it possible to fix prices never went into effect
at all. They provided for power to establish prices on a basis of a
.cost-accounting system which had to be first approved in the N. R. A.
Many of those, in fact most of them, have never been approved. The
exact number I do not know. I have not any figures on that.
Mr. EDWARDS. Somewhere around 30 to 40 cost systems have been
.approved, I believe.',
Mr.BLAISDEL. The information is that some 39 cost-accounting
systems for the purpose of establishing prices, have been approved.
That is a comparatively small number as compared to the total
number of codes that have permissive provisions in them.
The CHAIRMAN. Can you put into the record those which you have
in mind? Just supply the record in your testimony. There are some
.of those that since then have eliminated price-fixing, have they not?
.ve.heyn
Mr. BLAISDELL. Yes,sir.
The CHAIRMAN. I wish you would supply the record with that, if
I
you can.
Mr. BLAISDELL. The most important of those codes is, of course,
the lumber code. We will supply the record with that list.
Nine codes providing for open prices without a waiting period.
Then a wbole series of codes containing provisions against selling
below cost. I won't go into the details of those. i
The CHAIRMAN. That provision is not in all of the codes?
Mr. BLAISDELL. Not in all of the codes; no, Senator.

Then the code providing for restriction upon the installation of
new machinery or other extension of industry capacity, 29.
Codes providing for allocation of production, 4. And they are
four rather important industries, lumber and timber, petroleum, iron
-and steel, and glass containers.
Codes providing for restriction of machine hours, 29.
Codes with basing-point system, 7.
Codes with zoning systems, 6.
have you the
The CHAIRMAN. On each of those classifications,
...
names of those codes?
Mr. BLAISDELL. They are, in the list here, Senator. They have
.
been submitted for the record
.
The CHAIRMAN, Yes.
Mr. BLAISDELL. Codes with zoning systems, 6.
Codes with freight equalization and other systems of delivered
prices 33

-'.

'

..
- ,

.

0, ,

: ; t. . - f .;

Coaes providing for fixed price differentials between different
.classes of customers 23
Codes providing for ;esale price maintenance, 16.
Codes permitting agreements to secure resale price maintenance, 2.
Codes that have fair practice clauses that make maintenance pos'
'
sible, 1.
Codes providing for some degree of price determination by the
President, code authority, or other agency, 17.
Codes permitting code authority to establish price differontals, 6.
,I
' '
:) - ."
That is the end of appendix B.
Then appendix C contains copies of some letters'of examples of
,pressure on concerns quoting lower than standard prices.,
- Senator BARKLibY. Pressure by whom?
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Mr. BLAISDELL. Members of the industry who put pressure upon
other members of the industry not to go down in their prices. I
simply will read an example taken from a public hearing. This
was a public hearing on the cast-iron soil-pipe industry, and Mr.
C. A. Hamilton represents the Alabama Pipe Co., of Anniston, Ala,
(Reading:]
Deputy i~o. Do you think there are members in your industry who, if
they lnd a 2,000-ton order offered them would likely file a more attractive price
if it was necessary to get the business?
Mr. HAMILTON. We have had to sit up at night with them to keep them from
doing that but they have not done it yet.
Deputy WING. You mean you have used pressure on them to keep them from

doing It?

Mr. HAMILTON. No, sir; not pressure, but we have tried to show them the
errors of their way.
Deputy KING. The errors on that are in your opinion bad?
Mr. HAMILTON. In our opinion that it would break us down, so that we would
be apt to be selling below cost. A man can take 2,000 tons today in the industry,
and make a price lower than the fellow who has not got the mechanical operations.
He could take a 2,000-ton order and quote a lower cost than the other fellow that
has got less carloads and carload shipments; piecemeal orders we call them.
Deputy KING. Then, you admit in the operation of this open-price structure
that if a manufacturer in your Industry files a lower price you would sit up nights
I
with him trying to get him to come up?
Mr. HAMILTON. I say that we have done. I do not think we sat up all night,
but we lost some time on it.
Deputy KING. I admire your frankness, Mr. Hamilton.
Mr. HAMILTON. Yes, eir; we are trying to hold this industry together Mr.King,
so that we will be above cost, and one man can't get an advantage so that he can
quote a lower cost than the other man by going up and publishing his price and
taking a big order against the other fellow and establishing a lower cost.
Deputy KING. Yes; but we are concerned in the operation of a cost that permits
price fixing, and permits members of an industry to get together and arrive at a
price that will be at variance with public interest in the matter.
Mr. HAMILTON. I understand that, sir; but the life of this industry depends on
trying to get above costs for our goods.
Deputy KIxo. I am not getting above cost.
Mr. HAMILTON. I will say cost then; let me change that and say cost * * *.
Deputy KING. Suppose your cost is $30 a ton and your filed price is $40 a ton,
and the manufacturer files a price of $35 a ton, do you think you are justifiedthis is above his cost-in sitting up nights, trying to get him to go back to $40 a
ton?
Mr. HAMILTON. I do, sir, if he is going to be able, with that large order we
have mentioned, to make a better cost than anybody else in the industry.
Deputy KING. Is cost such a variable in your industry that one order of that
kind can influence the cost?
Mr. HAMILTON. Today, yes; very materially, sir."

I am reminded to call to your attention that this was April 4, a
year ago.
Then there are a number of cases of the use of pressure to fix
prices,

This document was brought out on April 18, 1934.

We

were concerned primarily with the practice, not who did it in those
cases, and so in these ilustrations that were brought together, all
names were deleted. I simply will cite one instance of the materials,
for your information. [Reading:]
Under pressure a small manufacturer unwillingly raised his prices. (The code
provides for an open-price system with a waiting period and for no sales below
individual cost except to meet competition.)
Letter of April 3, by small manufacturer:
"A meeting was held In which I did not attend. The night the meeting was
held, one of the men who had been in attendance at the meeting called me on
the telephone, and asked me to meet him for a little talk. I told him that I
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would be busy until late in the evening. He said that did not make any difference to him-that he would meet me at any time, so I met with him. He
talked about general things, and eventually got around to talking about prices.
We talked about an hour, and I would not commit myself as to my Intentions regarding filing prices. There was considerable pressure put on me then. I was
then urged to meet with some other men on the next day, and I did so only because pressure enough was put on that I did not want them to think that I
was not willing to meet with them and be a good sport.
"We met the following morning, and for several hours these men talked with
me, explaining how a small manufacturer in the steel business was taken to
Washington and his prices forced into line with others, etc., and how this and that
concern had failed only because they did not get high prices for the goods sold.
When we parted that*day, I had not committed myself to file prices as they
intended to do, nor did I on the day the prices were filed [date].
"My first filed list apparently was the only one different from the others. Aa
soon as the prices were available to one another, I received telephone calls from
some of the manufacturers and they were very much disappointed because my
prices were not the same as theirs.
"I based my original price list on one which was used in 1926, and to my
mind it was in line with the general line of things as they are today."

Then there is a sample of that type of thing in a considerable number of codes. I submit that document.
The CHAIRMAN. It may go in.
(This document will be found at the close of Mr. Blaisdell's
testimony.)
Senator COSTIGAN. Dr. Blaisdell, some of us arrived late at this
hearing. What is the document you have been summarizing?
Mr. BLAISDELL. These several documents, Senator Costigan,
were records that we made in the Consumers' Advisory Board of
various matters that came to our attention in the course of our
advisory work and such complaints as became available to us. The
material was submitted to General Johnson at that time. We had
pushed the matter of endeavoring to clarify policy and to try to secure
changes in the administration from time to time.
Senator COSToAN. Are you personally in general accord with the
conclusion to which you have drawn our attention?
Mr. BLAISDELL. I am not quite clear, Senator, as to just what you
mean by the question.
Senator COSTIOAN. Are you personally in general accord with the
statements you have brought to the attention of the committee?
Do those statements represent the expression of your personal views
a year ago?
Mr. BLAISDELL. Oh, yes. We were convinced that here were
certain things that we believed were not in accordance with the
policies of the National Industrial Recovery Act. That was the
reason that we were so continuously urging revisions.
Senator COSTIGAN. Have your views changed since, or are they
substantially the same?
Mr. BLAISDELL. My views as to the trend in N. R. A. have ery
definitely changed since that time. I am convinced that the public
hearings which have been held within the last few months and the
actions that have been taken by the National Industrial Recovery
Board have indicated a realization of what was actual y taking place
under these provisions, and I have seen a great deal of evidence of a
willingness and a desire on the part of the National Industrial Recov119782-85--rr 4----5
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ery Board to examine these things in the light of factual material
which has come to their attention, and I do say that the trend of
administration has been definitely in the direction of the very policies
that I have been advocating here.
Senator COSTIGAN. If you have not done so, I hope that before
you conclude, you will give us a general statement, an affirmative
statement, of your own convictions about N. R. A. That need not
be done now. I mean when you conclude your statement.
Mr. BLAISDELL. I should fike very much to present a summary
statement of conclusions, Senator Costigan.
Senator BARKLEY. Let me ask you this: Have these complaints
or suggestions contained in these various documents which you are
filing as of a year ago been corrected or modified on the part of the
N. R. A. from that time until this?
Mr. BLAISDELL. Senator, a great many things have taken place in
the last year, and there have been a great many changes in the specific
codes. I would say pretty definitely that some of the worst codes
have been changed, and there have been a number of minor changesI mean those in the smaller industries. They are not minor to those
industries at all, they are very maior to those industries, but from
the standpoint of their broader effects, there have been any number
of changes in the direction of these policies that I have been suggesting, which seem to us to have been the policies expressed in the
National Industiial Recovery Act.
Senator BARKLEY, You understand that the function of this committee is twofold: It is to make an investigation; and it is also to
pass on the question of whether we are going to extend N. R. A., and
under what circumstances and with what modifications.

Mr.

BLAISDELL.

Yes, Senator.

Senator BARKLEY. It is of no great benefit to the committee to
recite things that began a year or a year and a half ago that have been
corrected by N. R. A. itself, except as showing improvement within
its own body, if it has improved, as you seem to indicate; and I think
that while we are pointing to weaknesses or evils that existed a year
or a year and a half ago, if they have been corrected or the extent to
which they have been corrected, that ought to go along in the record
with it, so that we will not necessarily judge now present conditions of
what was true in 1933 or 1934, even.
Mr. BLAISDELL. Senator, I agree with you entirely on that. It has
not been with the intention at all of indicating that changes had not
taken place. It is because of the first facts which you stated, that
this was an investigation into what N. R. A. has been, that I have
taken as much of your time as I have in presenting these materials,
because they seem to me to point to the problems that we have got to
face and face very frankly, if we are going to have an N. R. A. which
is in line with the statements of policy that were originally written
into the act. And it is for that reason only that I submitted these
materials. We are talking of the general effects and the problems
that we need to deal with.
Senator COSTGAN'. Did you at the beginning of your testimony
make definite recommendations to the committee with respect to
possible pending legislation?
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Mr. BAISDELL. I submitted, Senator Costigan, for the record, a
statement of the policy attitude of the Consumers Advisory Board with
regard to changes in the act. That was previous to the act which
Senator Harrison introduced the other day, and it indicated general
lines of policy which we felt the act should take. I put those in the
record already.
The detailed statements which Senator Harrison asked that I
submit are being prepared, and if I do not introduce it this afternoon,
I should like the privilege of inserting it in the record.
The CHAIRMAN. It will be put in the record.
Mr. BLAISDELL. I have here a further document which is called
"Experience with Open Price Provisions of Approved Codes", which
was brought together in April 1934, which for the sake of the record
I would like to insert.
(The same will be found at the conclusion of Mr. Blaisdell's
testimony.)
Mr. BLAISDELL. To bring the matter down more nearly to date, I
have here a series of statements, some of which were referred to by
Senator King, and at his request I comment on some of them. I
have tried not to take too much time with those.
In view of the fact that the Senator has already read into the
record a portion of Mr. Keezer's summary statement at the price
hearing on January 9, I will not refer to it further, but submit it for
the record.
The next statement is the experience with price fixing under the
codes, by Corwin D. Edwards.
Senator BARKLEY. Who is Mr. Edwards?
Mr. BLAISDELL. Mr. Edwards is the gentleman sitting beside me.
He is the technical director of the Consumers Advisory Board staff.
Senator BARKLEY. A very handsome man. [Laughter.]
Mr. BLAISDELL. His ability has been commented upon before,
Senator. This is the first time I have heard reference made to his
pulchritude.
Senator BARKLEY. I do not think that can be overlooked. If anybody ever denies that, it is in the record. [Laughter.]
Mr. BLAISDELL. The trend of this statement is in the direction that
where authority has been given to various code authorities to have
anything to do with regulating prices, the tendency has been both to
fix schedules which are out of line with what the community can
stand and still have the industry get rid of the volume that is ecessary. There are a number of instances cited. I quote:
Of course, N. R. A. has attc.npted to prevent the establishment by code of
unduly high prices. In the case of load pencils, in which the code authority was
to determine "a fair minimum p rice ", the proposed price schedules submitted to
N. R. A. evidently interpreted fairness so liberally as to protect the least competent purchaser. Analysis of these schedules indicated that the proposed prices'
would have guaranteed by law a profit margin as high in particular cases as 60
percent. In this case the proposed prices were disapproved and the code provision which authorized them was stayed. In other cases unconbclonable prices
have been greatly reduced by N, R. A. upon review.
Consider certain examples of emergency prices, supposedly based upon lowest
reasonable cost, in the retail solid fuel industry. Here, for certain areas, are the
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prices proposed by the code authority and the prices eventually approved by
N.R . A. after
review of the costs:
Region

Propoe pie Approved
price

$205
$245
State of Illinois (division 25)Trade Area No. 2......................
.13
4.00
Westchester
(July) .................................................
1.76
2.1 I
Denver--..........................................................
1.91
221
Knoxville ...
-............................................
Ilaverhill,
M ass
.........
.................................
3.43 ]
290
St.
Louis and
East
St. Louis ........................................
/
2.10
1.
87
Seattle
..............................................................
4.00
240 |
Indianapolis
and Marion County...................................

3,50
2.2

Percent
disallowed
20
27
25
26
1S
12
14
7

The influence of N. R. A. was in every case to bring down the prices
which were asked.
There are a number of further industries prices. I have not gone
into details there, but I will go into another line of discussion, in
which it is stated:
In certain industries, prices have been kept competitive by the breakdown of
provisions intended to fix prices. Codes cannot force people to spend more than
they have, nor enable business men to sell more than customers will buy. Hence
the attempt to raise prices by fiat has led to widespread bootlegging of goods in
violation of the codes. The bootleggers have found a ready market because consumers, most of whom would have supported the labor provisions of codes, have
not seen either fairness or sense in legalized price fixing.
Then there are a number of illustrations. •
I call attention here particularly to the fact that it is very difficult
to fix prices in any case. Any number of business men have come to
me and said, "Let them fix prices, but nobody pays any attention,"
or "It is so easy to find one man who will not give the price that may
be fixed, that the schedules often mean very little."
So that the endeavors to fix prices have often collapsed of their own
weight, and there have been notorious examples of that in the lumber
industry, which is one of the most glaring. Another is prices which
they endeavored to fix in certain retail coal areas.
I submit that document also for the record.
(The same will be found at the conclusion of Mr. Blaisdell's testimony.)
r.BLAISDELL. The experience with emergency price- in was
presented at that time by Ben W. Lewis, a member of the sta , and
here I refer only to one case, that of the rubber-tire industry, in which
an emergency was declared and the administration endeavored to
assist the industry to establish price levels for various types of tires.
Quoting from that paper:
It is difficult to believe that the tire industry is fundamentally on a sounder
basis as the result of its suspension of price-cutting during the past summer. The
experiment was characterized by violations of price restrictions, slackening of
sales, and strife and bickering within the industry. When, moved by the sheer
weight of the administrative burden and the growing volume of discontent, the
administration terminated the emergency, not a significant item in the total
picture had been openly affected.
It does not do the trick,
Similarly, in the case of cast-iron soil pipe: As a result of a sharp break in prices
following a long period of gradual decline, the industry requested and received
emergency price protection. After a period of 3 months the protection was
removed, and here, as well, without the slightest alteration in the basic structure
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of'the trade. True, in both cases, the price cutting of last winter has not been
openly resumed as yet, but in the absence of any semblance of major change in
underlying forces, it must be assumed that those forces are at present in a state
only of temporary paralysis induced by enforced inactivity or that the emergency
months constituted only a glorified "waiting period", conducing on a grand scale
to the very evils which have led to the condemnation of waiting-period provisions
in open price plans. The cast-iron soil pipe industry still produces at a bare
fraction of its capacity, and the same conditions that permitted and promoted
the price warfare of a year ago still obtain in the case of rubber tires.

In other words, the attempts of the declaration of emergency prices
does not hit at the root of the problem, and until we go at those roots,
price-fixing does not solve the problem.
I submit that statement also for the record.
(The matter referred to will be found at the conclusion of Mr. Blaisdell's testimony.)
Mr. BLAISDELL. The last time I read at considerable length from a
memorandum entitled, "Private Price Control and Code Policy", by
Ruth Ayres and Enid Baird. I shall not repeat that at this time,
Senator. I simply submit the document for the record.
(The matter referred to will be found at the conclusion of Mr. Blaisdell's testimony.)
Mr. BLAISDELL. There is a statement by Mr. W. L. Chandler,
another member of the staff, on "Fixing coal prices", in which the
following appears:
The price-making powers granted to the bituminous coal industry by the N. R.
A. have produced bad results. The most important of these is that prices have
risen so high that consumers cannot bear the burden and that the industry's
recovery is prevented. The wholesale price of coal went above the 1929 level in
March 1934, and advanced each month even during the summer period when
coal prices normally decline becuase of the seasonal shortage of demand.
The high price contrasts painfully with low production and low employment.
Senator BARKLEY. When was that made?
Mr. BLAISDELL. That was on January 9 of this year.
Senator BARKLEY. Do you mean that that statement contends
that the coal industry has not recovered any under the codes?
Mr. BLAISDELL. There has been, I believe, considerable recovery
at the other end of the line, and as you have had some increase m
prduction-this was at the retail end that we were talking about,
believe.
I am informed that I am wrong in that statement, Senator. I
would like the privilege of correcting it. 1929 is 100 percent. The
price index is 105, wholesale prices 105.6 in November 1934. Employment in November 1934, index, 79.8, pay roll, 58.3 as compared
with 1929.
Senator BARKLEY. That is very fragmentary evidence upon which
to base any conclusion as to whether the coal industry has been
benefited by the codes. I have been told by both the operating and
the labor end of the coal industry that on the whole they have been
much more prosperous, and some of them even referred to it as a
lifesaver for the coal industry. That would not apply to some
geographical provisions that may not have been affected by it or did
not get in under it, but that is a general statement.
Senator CLARK. Some of them may have been affected very adversely by it.
Senator BARKLEY. That is a general statement that comes to me
by both sides in the coal industry.
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Senator CLARK. In my State the coal industry reports that all of
the coal mines have been shut down as the result of the codes and the
employees thrown out of employment, and the employers deprived
of any profit they might have made.
Mr. BLAISDELL. I think we can throw a little further light on that
by going into some intermediate figures.
Senator BARKLEY. Of course, coal has been in competition with oil
and ges ever since oil and gas started.
Mr. BLAISDELL. I think that interpolating some of the intermediate
figures, we get a slightly different figure.
Senator BARKLEY. I do not want to divert you on the question.
I understood you to say the coal industry as a whole had suffered
under the code. That has not been my understanding.
Mr. BLAISDELL. The figure of June 1933, the price index was
85.8, the employment index was 61.3, the pay-roll index was 29.2.
When you contrast those figures with the figures of November 1934,
you get quite a different picture.
Senator BARKLEY. What was that-column you read from? What
year?
Mr. BLAISDELL. June 1933 was apparently the low point. But
for November you have an increase from the price level from 85.8
to 105.6. You have an increase in employment from 61.3 to 79.8,
increase in pay rolls from 29.2 to 58.3.
Senator BARKLEY. Over a period of how many months?
Mr. BLAISDELL. About 17 months.
Senator COSTIGAN. The largest relative increase was in the pay
rolls?
Mr. BLAISDELL. It seems to have been; yes.
The CHAIRMAN. What is your reaction and that of your committee,
if you know, even though we might eliminate many of those provisions
with reference to general codes, but as to coal would it be advisable,
in your opinion, to regain control of production and price-fixing with
reference to the coal industry?
Mr. BLAISDELL. Our board, I think, has been pretty clear on the
coal industry, Senator, that it probably requires a considerable degree
of control. That is a natural resource industry, that it has had many
more employees than were employed; in fact, some of the estimates
have indicated as much as three times as many employees as were
necessary in the bituminous fields, and with the price levels at a point
at times when even wagon mines were being opened, there is an
increased productive capacity at a time when there was a productive
capacity entirely out of line with consumption, and that there undoubtedly should be some kind of control in that industry.
Whether it would go as far as price-fixing we doubt, because we
feel that price-fixing does not solve the problem, and that we have
got to get at the more fundamental organization of the industry
rather than just deal with it by saying, "Well, here, now, is a price
and this is what the people are going to pay, and settle the thing that
way." It does not settle it.
The CHAIRMAN. I am of the same opinion as Senator Barkley,
that the coal code has brought perhaps less criticism than any other
code that I have heard any discussion about.
Senator BARKLEY. Of course, if the price of coal is fixed at an
unreasonable figure or materially above what it ought to sell at, then
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the oil and gas and electric power and all these other things that are
in competition, will come in and take the place of coal. There is a
limit beyond which you cannot go in fixing the price of a natural
product like that which has competition from so many sources; is not
that true?
Mr. BLAISDELL. That has been one of the difficulties with the
attempts to fix prices, that you do get these competitive factors in.
Senator BARKLEY. Certainly it would be difficult if you tried to
fix them by raising them very much.
Mr. BLAISDELL. Exactly. That is one of the points that we have
made consistently, that where you have that type of thing and endeavor to deal with it simply by raising prices, that you cause a
trouble that won't solve the troubles in the industry. You just make
more trouble for yourselves.
Our contention here, and it has been carried out in N. R. A., is
that where they recognize any prices to be fixed, that they should be
established only after public consultation, and N. R. A. in the retail
field cut the figures that were established and suggested by the various
regions, very materially, and I cited you instances of that.
The CHAIRMAN. Has that been the policy?
Mr. BLAISDELL, That has been the policy. Since I have already
gone into that I won't read from this document, which simply tells

in more detail the history of that development. But I will submit it
for the record.
(The same will be found at the conclusion of Mr. Blaisdell's testimony.)
Mr. BLAISDELL. A very minor industry from the standpoint of
the public, and yet a vcry interesting one, was the attempt to control
prices in the mackerel fishing code, where the conclusion was reached

that the only individuals who benefited were the mackerels themselves
since not so many were caught and distributed. Price-fixing was tried
there, and that is the history of getting rid of the price-fixing.
The CHAIRMAN. Did they make any effort to control any other fish?
Senator BARKLEY. Including the Kingfish? [Laughter.]
Mr. BLAISDELL. I will also submit that paper for the record.
(The same will be found at the conclusion of Mr. Blaisdell's testimony.)
Mr. BLAISDELL. Another type of attempt to regulate has been that
of regulating the channels of trade in the plumbing-fixture industry.
This is a statement by Mr. Leander Lovell at the same hearing:
The story of the plumbing fixture code to date is the tale of the breakdown of
indirect price fixing. The methods employed were more circuitous than those
common to ordinary price control. There were no provisions as in certain other
codes, allowing the industry, with a minimum of Government supervision, to set
price floors below which no member might lawfully sell. But, equally direct in
aim, though less direct in method, the plumbing manufacturers embarked on an
attempt at price fixing, calling it 'price stabilization", through restriction of the
channels of distribution.
They attempted to maintain traditional forms of distribution (in this case the
combination of manufacturer-wholesaler-plumber) in order to preserve resale
prices and accepted price relationships. The technique of such a scheme involves
the favoring, by price or other means, of chosen agents of distribution, and the
use of devices to keep out new factors that might not so readily conform to fixed
ideas concerning prices and distribution; and the successful operation of such a
scheme would logically result in a slowing up of sound evolutionary progress in
in the distributive system and in the maintenance of prices at unwarranted levels
because of the support of unnecessary distributive units.....
..
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The history of that and its breakdown is related:
Prices of plumbing goods, as reported by B. L. S., reached a plateau about
September 1933. This they maintained through April 1934. Then the declinel
Since the middle of 1934, the deputy's files have served as a spectacular, but
accurate barometer of the state of the plumbing-fixtures industry. What began
with a few complaints on code-authority discrimination turned, in September
1934, into a landslide of complaints against the code and its enforcement.
The prices of plumbing goods have been falling since April 1934, have reached
new depression lows, andthe end is not yet.

And in conclusion it is stated:
This story points its own moral. The plumbing-fixtures industry would be
well rid of the restrictive devices by which it has sought to consolidate its past
position at the cost of denying to itself all chance of growth and development.

I submit that also for the record.
(The same will be found at the conclusion of Mr. Blaisdell's testimony.)
Mr. BLAISDELL. The Effect of Price Control and Price Stabilization on the Construction Industry is a statement by Mr. Hadley at
the same hearing. I read very briefly:
*

Only one thing will bring about increased construction volume by private
capital and that is a normal relationship between construction costs and income
from rents or real estate values. Either we must wait for all other Industries to
recover to the extent that rents and valuations will rise and make building poeSibile, or we must allow building costs to seek their natural levels.
To do this, two important steps must be taken:
1. The artificial price-control features of the building-material codes must be
removed.
2. The mandatory cost formula in the chapters of the Construction Code must
be removed.

I submit that also.
(The same will be found at the conclusion of Mr. Blaisdell's testimony.)
Senator LONERGAN. Does it not get down to this, that there is no
substitute for the economic laws?
Mr. BLAJSDELL. Well, Senator, economic laws always function
through persons.
Senator LONERGAN. Correct. With a million ramifications, worldwide in character.
Mr. BLAISDELL. The ramifications are very, very ide, and the
striking thing to me, always, is that one of our dicta is that pricefixing is impossible.
Senator LONERGAN. It has never been a success, has it?
Mr. BLAISDELL. And yet we run up against instance after instance
where for a long time at least seemingly human beings do succeed in
fixing prices.
Senator LONERGAN. For a short time?
Mr. BLAISDELL. For a time.
Senator LONERGAN. On one good article?
Mr. BLAISDELL. On a good article; sometimes on a good many
articles.
Senator BARKLEY. Like cement, for instance.
Mr. BLAISDELL. The result is that our thinking, if we simply talk
in the terms of price-fixing, seems to me to become a Jittle confusing,
that we do get price regulation. And long before there was any code,
in the iron and steel industry, the pricing policies of that industry
were such that they tended to maintain a fairly constant level of
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prices. At the same time you had terrific fluctuations, both in production and in employment, and yet we would say theoretically that
they could not control prices. 11Xell, in the sense of fixing-price and
requiring everybody to adhere to it, of course there was no pricefixing. There were policies of dominant corporations that had
succeeded in maintaining price levels over considerable periods of
tie, even when we make allowances for the concession that mny be
given to get immediate business.
Senator LONERGAN. In your experience with the N. R. A., do you
think that an artificial program can be made a Success unless everybody involved joins in it?
P
Mr. BLAISDELL. Well, the words which you have used, Senator, of
course, require a negative answer-an artificial program, unless everybody goes along-and then it is not an artificial program any more.
Senator LONERGAN. That is it.
Mr. BLAISDELL. So that you may have a program. If you establish the conditions to make it possible for that program to work out, of
course it works out. If you do not, it .'oos not.
Senator LONERGAN, Can you offer anything to take the place of
the law of supply and demand?
Mr. BLAISDELL. Of course the law of supply and demand also
functions through individuals. If they control the supply, they
control the price, and if the Government controls the supply, it can
affect the price very decidedly, so that we do-not throw out the law
of supply and demand but we do regulate price.
. Senator BARKLEY. Do you believe that it is more desirable to
regulate price, or to regulate the product so that it itslf will regulate
prico?
Mr. BLAISDELL. The second alternative, Senator Senator BARKLEY. Assuming that the law of supply and demand
plays a part: Take for instance, the cotton, wheat, tobacco, and so
forth, where everybody knows we had an unsalable surplus, we had
lost the markets of the world, and we either had to decide not to
produce so much or go ahead and produce it and throw it on the
market to press down the price still further in the domestic market,
or just produce it for the fun of it and destroy it, In that case, which
was better to try to do? Control production so as to bring production and consumpion down to somewhat of a level or just to keep on
producing more that we could not sell at home or abroad?
Mr. BLAISDELL. It seeins to me, of course, that, if you are going
to deal with the price equation at all, you have to deal with it on your
supply side as well as on your demand side.
Senator BARKLEY. Is that true any more of manufacturers and
industry?
Mr. BLAISDELL. It seems to me not. If you are going to deal
with those things, price fixing is not the way to get at it.
Senator BARKLEY. You say if we are going to deal with them.
Do you believe we ought to deal with them?
Mr. BLAISDELL. There are certain of them that business men will
deal with themselves, that, as far as the Governlment is concerned, it
does not deal with them at all. There are certain others that there
seems to be pretty universal agreement that they cannot be dealt
with by individual business men alone, and the taking of chances in
competitive business. Your own illustration, Senator, of agriculture
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seems to be a case in point, that it was only by the intervention of the
Government in a wide program that you could deal with that.
I suspect that if we are going to deal with them, that you have got
to have the type of cooperation, some of it indeed purely voluntary
on the part of business men and others, that you can hardly get to
first base that way; that the immediate pressures of the particular

industry make it almost impossible for them to deal with it alone.
Decisions have to be made which will go against certain methods of

the industry. It is not popular to deal with them that way. Only an
impartial authority can do it. No one likes less than I the necessity
of intervening in control, but when faced with the situations that
only intervention can deal with, then I hope I can face that fact
and try to deal with it intelligently.
Senator BARKLEY. We were faced with the situation.

Mr.

BLAISDELL.

Decidedly.

Senator BARKLEY. And still are.

Mr.

BLAISDELL.

Decidedly.

Senator BARKLEY. With reference to the construction industry
which you mentioned a while ago, you are not to be understood as
contending that the only thing the matter with it was the price
fixing under the code-and what was the other? You mentioned two
things: Price-fixing under the code and one other.
Mr. BLAISDELL. The mandatory cost formula.
Senator BARKLEY. And cost formula.
Mr. BLAISDELL. They are two related things.
Senator BARKLEY. Those are probably important matters in connection with the construction industry, but that is not all that is the
matter with it.
Mr. BLAISDELL. Not by a long ways. I think in connection with
the building industry that there seemed to be three factors of primary
importance; one is the cost of capital, the next is the cost of materials,
and the cost of labor. Of these three, probably the cost of labor is
the least important; the cost of building materials second; and the
capital cost the most important. I am inclined to think that that
is almost universally accepted by men who 1',,ve studied the construction industry. This is simply one of tne factors that has a
place in that industry very definitely.
Senator BARKLEY. I did not want your statement to be construed
as including all of the troubles that the construction industry suffers
from.
Mr. BLAISDELL. T did not wish to make that implication.
Senator BARKLEY. It has been hit probably as badly as any
industry and is still probably near the bottom of the list in the
matter of any improvement. We have for that reason adopted a
housing act, and various other artificial devices for stimulating the
building industry, construction and repair of houses, which are on
the average about 6 years behind compared with normal times.
We overbuilt here for a while, and now we have increased in population until we have absorbed that surplus, and normally you would
expect a rapid improvement in construction. It seems to me it is
bound to come, regardless of labor costs and material costs.
But I am not on the witness stand; I am just asking you some
questions.
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Mr. BLAISDELL. Have I expanded sufficiently on the Senator's
question to have answered the question adequately? Do you wish
to push me any further on that?
Senator BARKLEY. No; I do not wish to push it any further.
Mr. BLAISDELL. I will submit also a statement regarding the
lumber industry, which code is, I believe, now under reconstruction,
and will let that one go without quoting from it.
I take it that our fundamental problem here is the same problem
that we were facing at the time the National Industrial Recovecy
Act was passed, that we were endeavoring to bring about a recovery,
and at the same time we were endeavoring to establish some kind of
machinery which might be used as a basis for securing fair competitive practices in industry, and that is it was a two-sided program, and
behind that has laid another problem which we have tried to deal
with for a much longer period of time.
And it is these problems on which attention has been focused by
the National Industrial Recovery Act. They are essentially the
problems of fair competition and the problem of monopoly, and as
to the problem of monopoly we have been working along for same 50
years, and we still have monopolies. At the same time we have been
working along the line, endeavoring to establish fair competition
through the Federal Trade Commission Acts for a shorter period of
time, and we still have unfair competition.
The attempt of the National Industrial Recovery Act was apparently to deal with this by a new type of administrative machinery.
That machinery has been functioning for less than 2 years. During that time I dare say that we have learned a great deal about
what to do and what not to do. We probably have learned more
about what not to do than we have learned about what to do, but
certainly the persons who have had anything to do with N. R. A.
know a great deal more about the problems than they did 18 months
ago.
Senator COUZENS. Speaking of monopoly, have you
come in
contact with patent monopoly at all?
Mr. BLAISDELL. I am not well acquainted with the problem.
Senator COUZENS. Have you observed any of it?
Mr. BLAISDELL. I have observed some of it.
Senator CoUzENs. It is not very extensive, is it?

Mr. BLAISDELL. I am inclined to think that it is fairly extensive
although I have not gone into it in detail. I know that there has
been some misuse of patents, and I cited at the last hearing certain
specific cases that bad come to our attention where patents had been
misused. My offhand judgment is that probably it is one of the types
of monopoly that sooner or later we will have to deal with in some
different terms than we have dealt with it up to the present.
Senator COSTmAN. Has information on that subject been compiled
in any branch of the N. R. A.?
Mr. BLAISDELL. Not that I know of, Senator.
Senator CoUzENs. I think you will find the greatest difficulty in
patents is rather from suppression than from production and sale.
M1r. BLAISDELL. I am sorry, Senator, I did not catch your statement.
Senator Co-uzENs. I think you will find that the evils from the
patent situation are more duo to the suppression of patents rather
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than from the manufacture and sale under them. You have not
observed anything in that connection?
Mr. BLAISDELL. I have not had any personal contact with it,
Senator.
I come back to the general outline that I suggested at the last
hearing, that industry could be broken down into , number of different
types, In connection with the first, that of competitive industry
where, probably very little regulation is necessary, and that limited
largely to only nnimum wages and maximum hours. That would
still have in that field the problem of unfair competition and the
danger there is the same danger that was present at the time the
Federal Trade CommissionRMi.e.,wa"ten, namely, the danger of
large and powerful busjp es taking advan
f smaller competitors.
The same problem O still present. The Fede
rade Commission
has dealt with
Im to a certain extent. Probab1 there is a field
there where a
cedure somewhat rentt
from t
,fthe Federal
Trade Com
ion may lead, s in $hegt
direction, [at is, if we
can deal wi these proi_
'fore tfey co to the point f requiring
action n
r the Fea1 Tre Con uiss* Act, or unde the Sherman ant rust law
J(ytoL:
a M we
get fur er than
simply
endeavoring to0du w
t h~jn in c al proce re.
:After U1,what we are deal with here is on' mic probl s, and
crimin proced
as nevet been very ia fact
as a m thod of
'.a nuraerof prosc ions der the erman
dealing -th the
antitr
law th have
ulted in ' mpriio
'I think, e relatively f w, and t our oblem i'.aTie~ere. To simply
deavor
pr
itionsofthe
ustlaws and ryupon
togob kto
solvelhe
criminal
'blem just bout as
past.
effectivel rocedur
as it has in theprobably
in touch
can k
We hav at least a mineryiaN. Ri A.
caz rl ably pride certain
with that roblem cc4t antly.
wos or u er agreements which will
types of acti , either on
enable us to a ast make the first steps in a new dir'tion of dealing
with the problen'- It is primarily on that account I believe that
the act should be edied, and extended by to g into consideration
the experience of the lab2ears.
,
.
Just about at the time when I yas at the last hearing Senator
Harrison introduced a new bill. During the week-end I have not
had a chance to examine that as closely as I would like to. I would
very much appreciate the privilege of making detailed suggestions on
that in accordance with your original suggestions, Senator HIarriso-i,
before you had introduced the bill.
The CHAIRMA-. You may do that.
Mr. BLAISDELL. I have indicated then that the antitrust laws
have not solved the problemSenator BARKLEY (interrupting). Let me ask you, in connection
with your statement that you think the N. R. A. ought to be extended.
Of course, the extent of the extension and the modifications are matters to be worked out still, What do you think would be the results
of its total abandonment of June 16, to industry and labor and the
country?
Mr. BLAISDELL. I think the immediate effect on labor would be
very, very bad. We have succeeded in getting at least some floors
there which are pretty low, but N. IR. A. has prevented, I believe,
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taking out of labor a lot of the competitive risks that should be borne
by business and I just cannot vision going back to that situation. It
seems to me it would be a very definite step in the wrong direction,
and that the very minimum that we could do would be to hold those
gains that we have already made.
Senator COUZENS. Do you believe that labor should be subjected
to the law of supply and demand?
Mr. BLAISDELL. Senator, I think the answers I have given already
on questions affecting labor indicate that I feel we should put definite
limits to the extent to which we let human labor be simply a commodity
to deal with in the markets. Congress has already declared itself
fairly definitely many years ago, and I am inclined to agree with
its judgment.
Senator CouzENs. You spoke of putting a bottom on labor, so
far as the minimum is concerned. If we do not have collective
bargaining, how are we going to arrange any other schedules?
Mr. BLAISDELL. Senator, we have had minimum wage laws in
some States for a great many years, and it has not been difficult to
establish those minima. Under N. R. A. we have been able to
establish minima wbich it is fairly clear have not gone any too high.
Senator COUZENS. That is quite clear, yes.
Mr. BLAISDELL. That is a matter of flexible judgment in connection
with particular industries, and I think it is a practical thing to do.
Senator CoUzENs. You do not claim that the minimum wage in
the States that have adopted it have been very effective with respect
to minimum wages throughout the Nation?
Mr. BLAISDELL. It has only been applied to a relatively small
part of the working population.
Senator CouzENs. And beause of the competitive conditions, you
never can establish it State by State.
Senator BARKLEY. It has only applied, chiefly, to public works in
most of the States that deal with it at all.
Mr. BLAISDELL. I was speaking particularly of the minimum wages.
Senator BARKLEY. Of course there is an element of supply and
demand that always enters into labor.
Mr. BLAISDELL. Of course.
Senator BARKLEY. By fixing maximum hours of labor so as to make
it possible for as many human beings as possible to share in the work

that is available for all of them, you may affect the demand for an
individual's labor, although you do not have a very material effect
upon the total volume of labor necessary to do the work that this
country requires. Is that true?
Mr. BLAISDELL. If I interpret your statement correctlySenator BARKLEY (interrupting). For instance, if by lowering the
hours of service in any industry, or in the country as a whole, you
spread employment out among a larger number of people, you have
not necessarily created any more volume of work, so that the volume
of work is practically the same except insofar as giving more
people work we enable more of them to become consumers and purchasers of things that might indirectly bring about more employment somewhere else. You do not necessarily control the -.olume of
work by regulating the hours of service.
Mr. 1BLAISDELL. I think there is a very important modification
on that, Senator, which I went into in a little detail at the first hearing
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at which I was present, and that has to do with the volume of production. There is a very considerable base of where you fix minimum
wages and do establish maximum hours that not only do you spread
work, but you increase the efficiency of production.
Senator BARKLEY. In other words, you fail to lower the efficiency
of the working men by working them too long?
Mr. BLAISDELL. That is right. When you work people too long,
tired people do not do as good work.
Senator BARKLEY. So that you not only get more people to work,
but they do more work?
Mr. B LAISDELL. You get lower costs, which is the essence.
The CHAIRMAN. Does that apply to the action of this committee in

the consideration of this N. R. A.? [Laughter.]
Mr. BLAISDELL. Furthermore, if you abandon any kind of regulation, you simply leave that situation, as far as monopoly is concerned,
where it was, and I have already indicated that I do not believe we
have dealt with it very satisfactorily.
Another point at which N. R. A. has made considerable progress is
that probably we have more information today on these various
roblems than at any other single time, and the gentlemen who have
een responsible in the N. R. A. for carrying out the various policies,
I am convinced, are more aware of those problems and are in a
better position to deal with them than probably any other group of
men that there are who are in direct contact with these problems,
and for thnt reason 1 should look with real apprehension on getting
rid of that organization. I think that where you have built an organization with men of experience, that those are the people that ought to
continue to go ahead with the job.
I am inclined to think that in connection with this particular act,
that we might definitely place the requirement in the act that as far
as the trade practices are concerned, only those practices should be
approved which will tend to promote competitive price making rather
than to hinder it, and that such trade practices as are approved should
be those practices which tend to approximate competitive conditions.

In these industries where we have a small number of units, where
there is no open market, we have what one of our economists, whose
material was recently printed as a Senate document, called "Admin-

istered Prices."

Decisions are made as to what the price will be, and

they try it out.

It is not a competitive market in any sense.

So in

these industries, competition does not work. Trade practices may be
set up in such a way that you may approximate more nearly competitive conditions. I think that type of requirement in the act might
be very definitely a step in advance.
I would again emphasize a point that I made the last time, that
probably a continuous fact-finding on these industries that are under
the jurisdiction of N. R. A. with reports to Congress and the developmeat of those industries under their codes would point the direction
of N. R. A. and place Congress in position to act on the basis of factual
data in such a way as simply committee hearings of this type previous
to the writing of an act cannot do. We need a great deal more
information than we now have.
Since you have given me your consent, Senator Harrison, to submit
in writing at a later time my comments on the draft, I will not put
in at this time some suggestions that I had.
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The CHAIRMAN. That is what we need more than anything else.
Mr. BLAISDELL. I prefer to let those go over.
The CHAIRMAN. Does that finish your testimony, Doctor?
Mr. BLAISO)ELL. That finishes what I had in mind.
The CHAIRMAN. Thank you very much. You have been very kind
and patient with us.
Mr. BLAISDELL. You have been very patient with me, Senator.
(The material submitted by Mr. Blaisdell in connection with his
testimony is as follows:)
jConfidetlah For use of Consumers' Advisory Board members only]

FEBRUARY 19, 1934.
code revision.
Subject: Suggestions for
To: Gen. Hugh S. Johnson.
From: Consumers' Advisory Board.
During 6 months of endeavor to fulfill the responsibility assigned to it by you,
"for watching every agreement and every hearing to see that nothing is done to
impair the interests of those whose daily life may be affected by these agreements",
the Consumers' Advisory Bonrd has made certain observations on the working
of approved codes which it ,eels should be embodied in a carefully considered
report of the Board. The report is submitted in an effort to assist you in connection with the revision of codes at the meeting of code authorities, soon to be
held.
EFFECT OF RECOVERY PROGRAM ON PURCHASING POWER

The first of these observations is that the national recovery program, in addition
to striking effectively against child labor and sweated labor, has succeeded thus
far ifi its major objectives to increase consumers' purchasing power. Charts
prepared by the staff of the Consumers' Advisory Board, copies of which are
attached, indicate, however, that while there has been a net increase in consumers' purchasing power since the inauguration of the recovery program,
rising prices at retail have largely offset the increased money income of wage
workers and farmers. The charts are necessarily based on incomplete information, and do not attempt to isolate the various elements of the recovery program,
such as the National Recovery Administration and the Agricultural Adjustment
Administration, which have affected incomes and prices.
Other elements in the general price situation, not indicated by the charts,
appear to the Board to present certain dangers. The first is the fact that retail
prices have not yet fully reflected the price increases of the wholesale markets,
so that a considerable number of new price increases may be expected,in the
spring. Retailers assure us that such will be the case, asad no evidence has come
to us to suggest the likelihood of counterbalancing decreases. The second is that
unless the standards for wages and hours are decidedly changed the increase of
wages and employment required by the codes lie mostly in the past; and that,
since inventories have been fairly well built up, the growth of pay rolls is not
likely to continue unless there is further growth of the final consuming market.
A third element is that the average purchasing power per employed industrial
and commercial worker has been decreased by rising prices, as indicated on chart
II. This means expense of the previously employed, and emphasizes the necessity
of following the injunction which you gave to the National Retail Dry Goods
Association, in your New York address of January 18, to keep prices down.
In spite of this necessity, which you have continuously stressed, certain developments tinder the National Recovery Administration seem not to be working
in this direction. Evidence gathered by the Consumers' Advisory Board, partly
in connection with the recent hearings on price changes and partly through the
examination of complaints received by it, indicate that arrangements to fix uniform prices have been made in the case of numerous products, sometimes locally,
sometimes nationally, sometimes with code sanction and sometimes without.
Cases in point, affecting cement, chemicals, electrical equipment and supplies
ice, lumber, and building materials, machinery and tools, office furniture and
supplies, petroleum and supplies, rubber products, scientific apparatus, steel and
fabricated metal products, and a variety of other items are shown in appendix A.
We have reason to believe that these products represent only a small part of
those affected by uniform price fixing. We have received a number of letters.
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such as the following, expressing the belief that uniform price fixing is part of the
established order under the National Recovery Administration:
"A client of mine is a member of a group who has formulated a code but which
has not as yet been filed.
"The code as constructed does not include a provision whereby a committee
of the group can fix definite retail prices for certain products. My client has
been called as a member of the cost committee and he has been advised by other
members that it is legal to fix prices, not on a percentage basis, but on a fixed.
price bsis.
"My client is aware of the desire of the President not to increase sales prices
unduly and as the program laid out to my client is a price set irrespective of how
low the cost, the profits, in some cases, would be exceptionally high.
"Will you, therefore, kindly advise whether the fixing of prices in the manner
described is contemplated under the recovery act or not?"
We also have evidence indicating that a number of industries have increased
prices more than can be justified by increased wage payments under the National
Recovery Act. In such cases the President's suggestion that price increases be
deferred even at the expense of full initial profits has been overlooked in what
appears to be an understandable eagerness to recoup heavy losses of recent years.
Industries which our observations indicate may have retarded the recovery program by increasing prices more rapidly than they have increased wage payments
include the lumber industry, where the price increases on sawmill products
appear to have been about twice as large as would be justified by increased wage
payments; the paper and pulp industry in which the price increases seem to have
about two and a half times the increase justified by wage costs; and the petroleum
industry (whose National Recovery Act code is now being administered by the
Department of the Interior) in which consumers' annual bill has apparently been
increased five or six times as much as the increase in the industry's annual wage
bill: Such comparisons imply no criticism of the fairness of the prices in question,
but are directed to the crucial question of increasing consumers' purchasing power
in conformity with the design of the National Recovery Act. Studies not brought
fully up to date indicate that, in widely varying degrees, the follo',Ang industries
may also have failed to increase mass-purchasing power: Furniture, cotton goods,
rayon, brick and tile, paints and varnish, soap, bituminous coal mining, knit
goods, men's shirts and collars, cement, and glass.
Our knowledge of this particular development, in the study of which we have
been cooperating with the Division of Research and Planning, is relatively limited
because of the small staff available to follow it, and there is no reason to believe
that the industries mentioned include all of those which have failed to expand
mass purchasing power.
This tendency in some industries to forget the recovery program in their own
interests is, of course, strengthened by any arrangement which makes the determination of prices a matter of agreement among the members of the industry.
The Board feels, therefore, that it is vital to the success of the program to reconsider with the greatest care arrangements authorized by codes which have this
effect and to move quickly to appropriate revisions. In this matter it subscribed
fully to the views expressed by Division Administrator A. D. Whiteside in his
intermediate report of the price-change hearings.
Provisions which we think should be very critically reexamined include those
relating to open-price systems, cost provisions, and cost-accounting systems, restriction of output by allocation or by limitation upon machine hours or plant
operation, or upon the installation of new machinery, systems for artificially determining freight charges and market areas, arrangements to establish fixed-price
differentials for different classifications of customers, resale price maintenance,
and specific code authorization of price-fixing. Analysis with respect to such
provisions has been made for the first 180 approved codes. Provisions for openprice systems are found in 81 approved codes. Of these 73 provide for a waiting
period between reporting prices and making them effective, or for some means
for competitors to meet the new prices on the effective date.
Provisions against selling below cost are found in 125 out of the 180 approved
codes. Of these 125 codes, 3 define cost as an average for the industry, 3 define it
as a combination of individual concern's and average cost, 8 define it as the cost of
the lowest representative member of the industry or as "fair and reasonable" or
allowablel" cost, 111 define it as the cost of the iuidividuai concern. Of the 1II
codes which use individual cost, only 45 specifically permit members of the
industry whose costs are high to sell below cost to meet competition.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

851

Provisions for the limitation of machine hours appear in 24 approved codes,
and for allocation of production in approved codes. Some form of provision for
restriction of installation of new machinery or of other extension of industry
capacity is contained in 28 codes. Basing points are established by 7 approved
codes, zoning systems by 6 approved codes, and freight equalization and other
systems of delivered prices by 33 approved codes. Fixed price differentials
between different classes of customers are authorized by 38 approved codes.
There is provision for resale price maintenance in 23 approved codes. Nineteen
of these specifically provide either that distributors must adopt the prices of the
producers from which they purchase, or that producers are prohibited from selling
to distributors who do not comply with the selling schedules of their suppliers.
Two codes provide that producers may enter into agreements with their distributors on resale policies. Two other codes contain provisions for fair trade practices which permit control by the producers over the resale prices of the distributors. Finally 17 approved codes provide for some degree of price determination
by the President, code authority, or other agency. Six codes allow the code
authority to establish price differentials. Appendix B gives the names of the
codes in question. The work of analyzing approved codes, being carried on by
the post code analysis section of the Division of Research and Planning, is not yet
complete, and the lists submitted may therefore require some modifications.
OPEN-PRICE SYSTEM

The recent hearing on price changes produced a considerable volume of evidence that open price systems are facilitating uniform price fixing. Recognition
of the facts disclosed at the hearing has been made by an order which provides
that any arrangement for a waiting period in codes not yet approved will be
stayed in the Executive or Administrator's order of approval, for 60 days or
Ending completion of a study of the operation of open price systems, and in
Divisional Administrator Whiteside's report in which he emphasizes the dangers
of such waiting periods. Detailed determination of what should be done with
regard to open price systems must await the completion of studies now being
made, but the information at hand indicates that the difficulty cannot be dealt
with merely by elimination of the waiting period. The basic difficulty as we see
it is that open price systems, with or without waiting periods, identify the person
or firm quoting the low price and thus facilitate the use of pressure to force his
price up to the level generally desired in the industry. Evidence in our files
indicates that such pressure is being applied not only where open price arrangements have definitely received code sanction, but in instances where there have
been efforts to establish uniform prices without code sanction. Quotations in
point are presented in appendix C.
A remedy is to eliminate such pressure. We believe one way to do it is to point
out frequently and forcefully that uniform price-fixing is not a part of the N. R. A.
program and, as you have stated, unless sanctioned by a specific provision of an
approved code, is contrary to law, While we do not believe it desirable to eliminate the reporting of prices and price transactions completely, we feel that it
would be possible to throw safeguards around the reporting in such a manner as
to make more difficult the harassing of those who would keep prices down. To
this end we suggest as worthy of your consideration, that actual prices charged
In sales already made, be reported to an N. R. A. agency pledged to keep the
detailed reports confidential and to supply to members of the industry only
statements of the range of prices at a given date, If the reported prices indicate
the existence of questionable conditions we believe that remedies can best be
applied by such an agency rather than by those who have private interests at
stake.
PROVISIONS

AGAINST SELLING

BELOW COST

Provisionii against selling below cost, as we understand it, were Inserted In the
codes in an effort to check predatory price cutting. We assume that such provisions were not intended to serve as a means of fixing uniform prices for industry,
with such prices so fixed that efficient concerns suffer a restriction of output for
the benefit of less efficient concerns. Nor do we think it was intended to have
such clauses used to maintain the inflated capital structures of 1929. As these
provisions have been written in certain instances, however, they provide, in effect.
for relatively high and uniform prices for industries as a whole. This is done by
basing prices upon average costs which are necessarily higher than the costs of the
more efficient producers.
1 1072-35--rr 4--6
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Codes whose cost provisions are of this character, together with the nature
of the standard cost specified, include the following:
Average costs: Lumber and timber products, lime, cigar container.
Average overhead: Builders' supplies, retail lumber, structural clay.
Fair and reasonable or allowable costs: Rolling steel door, limestone, malleable
iron.
Lowest representative or lowest reasonable cost: Millinery and dress trimming, excelsior and excelsior products, fire extinguishing appliances, motor
vehicle storage and parking, refractories.
In addition, it has recently been made a general N. R. A. policy to permit the
code authority, when it finds its industry is confronted by an emergency, to
determine "the lowest reasonable cost for the products of this industry." It is
provided further that such a determination may serve as a basis for minimum
prices, sales below which constitute an offense against the code. This policy, in
addition to making emergencies attractive to industry, has the effect of permitting the establishment of uniform minimum prices in all cases where it is
adopted by industry.
With representatives of the Industry furnishing the cost information we have
reason to believe they are not niggardly in their estimates
When such is the
case they seek from the consuming public through uniform prices based upon a
high average of costs more than is paid out to increase purchasing power through
higher wages. Such arrangements also have the effect, as previously indicated,
of shifting production from the efficient firms which could, if permitted, make
money by selling at much less than the average cost, and transferring it to highcost establishments. As a result, in applying provisions against selling below
what amounts to an average cost for an industry, some large price increases have
been obtained. Though we have been unable to secure accurate information
indicating the extent to which these price increases have been occasioned by
increased wage payments, it seems extremely likely that the balance has been
tipped very heavily against a net increase in real purchasing power. An outstanding example of this is the lumber industry.
Many of the provisions include such elements of cost as charges for excessive
and obsolete equipment, selling expenses, and even returns on investment.
Such provisions raise the question of whether or not recovery can be secured while
basing minimum prices upon charges for the use of plant and equipment, etc.,
which would only be appropriate to a far larger volume of sales and a far larger
volume of consumers' purchasing power than now exists, and in some eases than
ever has existed.
If the cost provisions of the codes are to promote rather than retard the recovery effort, we think that the following general propositions should govern
them:
1. Individual cost rather than average cost for an industry should be used;
and the provision that there may be sales below individual cost to meet competition should be applicable in all cases.
2. The formula for determining cost by each individual concern should be
carefully defined and approved by an agency of the N. R. A., slecially equipped
to deal with such problems, and to supervise continuously the working of cost
formulas and cost-accounting systems.
3. Such a formula should include actual outlays for labor and materials, both
direct and indirect. It should not include selling expenses or financial costs,
or a larger proportion of the total overhead than the ratio of the present output
to the normal output of the enterprise; normal to be taken as the average output
for a period of years,
Such limits are based upon the assumption that the cost provisions are intended
to set the lowest permissible limit to price cutting rather than to forbid anyone
to operate without a profit and that they therefore apply only in periods when
distress has limited the consumers' buying power and has imposed upon industry
a peculiarly difficult problem in disposing of its products.
In view'of the great technical difficulties of handling cost formulas on any
terips, and in view of the clearly established danger that they will be used to
faciliftate plans for uniform price fixing, we feel that a more effective way of
stopping predatory price cutting would be to outlaw it in general terms and have
an agency set up in the N. R. A. to deal with specific cases promptly, thus gradually building up certain general rules which might be safely applied. In view,
however, of the fact that it has been a fixed policy of the N. R. A. to encourage
provisions against selling below cost, we submit the propositions outlined above
as minimum standards to govern the application of such provisions.
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OUTPUT LIMITATIONS

While we recognize that limits upon output and systems of dividing output
among producers in the field may be desirable in a few industries which are in a
state of virtually complete collapse, we feel that the application of such limitations is dangerous unless carefull supervised. General rstrictions upon machine
hours inevitably have the effect of forcing efficient producers to follow the pace of
the less efficient and thereby increase the consumers' bill disproportionately to
the increase of purchasing power through expanded wage payments. Provisions
giving the code authority power to adjust, output periodically and establish quotas
for members of an industry involve the recognition that private business cannot
operate in the industry without the formal restriction of output which is characteristic of monopoly. Such provisions even if legal under the N. R. A. seem
to us contrary to the spirit of that section of the act creating it which forbids
monopolies. Where such remedies are needed we think that they should be
applied directly by the Administrator. Of three codes making provision for
periodic determination oi output and the fixation of individual quotas two leave
it to the code authority.
The effect of leaving decisions of this sort to private interests or of limiting
public action to consideration of plans submitted by them has been as we see it
to encourage unwise restrictions of output and to allocate that output among
producers upon unwise principles. Quotas assigned to the industry by the code
authorities have been set low at the expense of employment when it appears that
a healthier alternative would have been to seek larger sales and increased employment through low prices.
The principle generally followed, in dividing the limited output among the
available producers, gives each producer a proportion of the market equal to his
relative producing capacity. The effect of such procedure is to limit the production of those efficient concerns whose ability to supply products of good quality at
low prices has given them operation relatively near their capacity, and to encourage, at their expense, the continued existence of concerns which could not otherwise survive. In lumber this practice went so far that even though total production and sales were declining, establishments were revived which had been shut
down for 2 or 3 years. Such a division of the output of industry keeps production
costs high and creates a situation in which members of the industry need to overcharge the consumer in order to survive. Because of the impossibility of foreseeing all of the abuses to which it is subject, we think that allocation or restriction
of output should be surrounded by the following general safeguards:
1. Restriction and allocation should be directly determined and supervised by
the administrator.
2. Insofar as measures of efficiency can be found, systems of allocation should
give preference to the more efficient producers.
Much the same considerations apply to numerous provisions in codes placing
limitation upon the installation of new capacity. In the light of the great desirability of expanded activity in the capital goods industries, and in the light of the
patent indisposition of members of an industry to welcome new competitors, we
feel that, although unwise expansion of capital equipments should be discouraged,
provisions controlling such expansion should b administered by a public agency.
To give the code authority a large measure oi control in deciding whether the
installation of new capacity is to be permitted, aE is the rule in the administration
of provisions of this type, is to place an unreasonAbie temptation before the business interests involved.
Basing points, zone-freight systems, and other systems of dividing the market
A number of the approved codes provide for basing.point systems, zone-freight
systems, and similar arrangements. While we are not prepared to deny that such
devices may be needed and used fairly in some industries, situations, their history
is one of grave abuse. There is abundant evidence to show that in the past
such systems have been used to load upon the consumer charges for imaginary
freight, and to confront him with an essentially monopolistic system of uniform
delivered prices. They have fostered discrimination between one buyer and
another and uneconomic cross hauling of goods as well as prodretion at uneconomic
points. Since there is such a strong case against them, we believe that devices
of this type should be permitted only under peculiarly close scrutiny by the
Administrator to guard against potential abuses.
In trying to discover whether existing basing-point systems avoid such abuses,
we have asked for information about the amounts of product made by each
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producing center and the points to which this production is distributed. Specifically we have sought thin information about the steel and lumber industries,
Thus far we have been able to obtain no information sufficiently detailed to
determine to what degree the basing points established permit the abuses mentioned. Evidently the code authorities themselves do not have this information.
Therefore, we urge that in all cases there, there are basing point systems, zonefreight systems and other systems of dividing the market, each code authority
be instructed to compile immediately the information which the Division of
Research and Planning may think necessary to an appraisal of the economic
significance of the particular system of dividing the market used in the code.
We recommend that, as soon as this information is available, all basing-point
systems, zone-freight systems, and other systems of dividing the market be
reconsidered in the light of the facts and that any changes be made which may
then seem desirable.
We suggest that the principle underlying such changes should be to establish
as nearly as may be practicable in each case a system in which each market is
served by its nearest sources of supply and in which the freight charged corresponds to the freight actually paid.
Though, of course, willing to be guided by the facts when they become available, we feel that the present danger of having prices outstrip increased wage
payments makes it peculiarly undesirable to experiment further with price
systems of this general type. The history of such systems, as provided In studies
of steel and cement, supports suggestion made above which is especially urged in
cases where no such system has in fact existed before the introduction or a code.
FIXED PRICE DIFFERENTIALS BETWEEN

DIFFERENT CLASSES OF CUSTOMERS

The formidable drive to embody in N. R. A. codes fixed price differentials
between different classes of customers has been motivated by two major and
somewhat conflicting desires. One is the desire of intermediate distributors such
as jobbers and wholesalers, to operate upon a margin protected by law from the
competition of more direct methods of distribution. The other is the desire to
avoid having their prices driven down by the bargaining strength of large buyers
who demand discounts greater than can be justified by any lowering of costs
attendant upon filling their large orders.
It seems desirable to prevent very large distributors from clubbing unreasonable
discounts out of manufacturers, but it is very undesirable to freeze the present
system of distribution by setting up arbitrary price differentials to apply to different stages of distribution. It seems to us that the dangers of artificially
bolstering our system of distribution through a scheme of fixed differentials
outweigh any advantages this device may afford in protecting sellers. Buying
abuses we feel can best be handled by an administrative agency prepared to deal
promptly and decisively with complaints of price chiseling by very large buyers
rather than by a general system of price differentials. Our experience with complaints indicates that the producer is much more likely to have facilities for
registering an effective complaint against a buying monopoly than the ultimate
consumer is to have the necessary information and facilities for complaining
effectively against an excessive distributing charge.
RESALE PRICE MAINTENANCE

The present policy of refusing to include provisions for resale price maintenance
in N. R. A. codes was adopted after such provisions had been included in eight
codes. Since the adoption of this policy 15 codes have been approved which either
directly or indirectly make possible group action for resale price maintenance.
Such arrangementsgo far beyond the reinforcement of the well established right
of the individual seller in private enterprise to choose his own customers and sell
to them on such terms as he sees fit, and tend to deny to the consumer the advantages which should accrue to him, as a result of the efficiency of some distributors. We feel that these considerations which were recognized in the establishment of the present N. R. A. policy with reference to resale price maintenance,
are applicable to the codes generally and that code revision should include
elimination of provisions permitting this practice.
PRICE-FIXING IN CODES

A limited number of codes in which it has been provided that minimum prices
are to be fixed by authority of the code do not differ essentially from some of the
codes where there is no mention of such an arrangement. By using an average
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cost as the basis of the minimum price to be charged by the industry and coupling
with this some standard form of freight charges, much the same result is obtained
as though uniform prices were authorized in the first instance. Consequently,
the observations previously made in discussing cost provisions apply to the codes
where uniform price-fixing is explicitly authorized. An additional objection to
price-fixing in accordance with explicit code provisions is that the prices set
tend to be more rigid than those attached to some cost basis, and also tend to be
set without any explicit accounting of the cost elements involved. This was
notably true of the code for the cleaning and dyeing industry where, given an
authorization to fix minimum prices, representatives of the industry proceeded
post haste to set a schedule of such prices without making even a plausible pretense that they had analyzed the costs in the industry.
We recognize that where an administration is confronted with a market
crumbling speedily under demoralized conditions there is something to be said
for a minimum price fixing as an emergency measure under strict public control
and under strict time limits. However, such a device, like a protective tariff
is very difficult to abandon when once embarked upon. Furthermore, when
minimum price-fixing, is authorized for one industry, perhaps for good reasons,
there is inevitably set up the basis for an enormous clamor for it by industries
in which an emergency has come to seem attractive. Therefore, we feel that
such minimum price-fixing should be eliminated from all codes, there being no
emergencies at this time which would justify it, in the industries where it has
been granted.
In this connection, this Board proceeded initially on the assumption that pricefixing might well be explicitly authorized in the cast of wasting natural-resource
industries. Our experience, however, has led us to believe that price fixing is at
best an extremely dubious remedy for the admitted ills of a number of these
industries and that if a decisive change in the conditions prevailing in the markets
Is required, a far more desirable method of procedure is to be provided for allocation
of production at the source, with safeguards such as those indicated previously,
and to avoid the fixing of prices in the distributive process.
QUALITY STANDARDS

AND

INFORMATIVE LABELING

As you have stated, the reasonableness of the prices of products depends not
merely upon the dollars and cents involved, but upon the character and quality.
On that account this Board has consistently endeavored to utilize the codes to
secure improved quality standards and informative labeling. It has felt that a
"code of fair competition", to be fair to consumers and producers alike, must
have standards by which to measure quality as well as to measure price.
In these efforts, represc )tatives of the Board have met with relatively little
success. Of 237 approved codes only 73 make any provision for quality standards and in some instances such as the case of the code for the gas appliance industry, there has been a failure to embody in codes standards previously devcloped by the trade groups presenting the codes. Also some codes have embodied standards clauses whose effect it is to facilitate arbitrary price fixing and
to aid one class of producers to gain advantage over its rivals. This is true, for
example, of the codes for the asbestos, excelsior and excelsior products, metal
tank, slate fertilizer, envelop, and rubber manufacturing industries.
The failure in the field of standards, as we see it, has been due in part to the
unwillingness oh the part of certain trade groups and industrial groups to attempt
the establishment of quality identifying labels; in part to the absence of well
worked out quality standards which could be safely embodied in codes being
produced at a very rapid rate; in part to inability on the part of our representatives to present the case for standards effectively; and in part to a failure on the
part of your deputies to accord to the question of quality standards the importance
to which it is entitled in the N. R. A. undertaking.
If, however, the N. R. A. is to fulfill the measure of usefulness in promoting
fair competition of which It is capable, we feel that there must be far greater
emphasis on code provisions calling for informative labeling. In addition we
feel that there should be an attempt on the part of the administration to promote
the development of quality standards for inclusion in codes. The Board has
accepted a report from its subcommittee on standards for which it requests your
most careful consideration.
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You have indicated on several occasions that you feel that the usefulness of
the Consumers' Advisory Board lies primarily in watching the operation of
codes with a view to seeing that these experimental agreements do not injure
the consuming public. As the N. R. A. moves from the phase of code writing
to the phase of code administration, the question of securing adequate protection
for the consuming public becomes crucial.
To assure a good chance that there will be such protection of the consumers'
interest, we feel that there are certain very definite requirements in the administrative set-up which have not yet been met. One is the provision of adequate
financial resources for the consumers' advisers to the administrative members of
code authorities. Such advisers, whose appointment is suggested in the Information for Code Authorities, prepared by the N. R. A. Code Authority Organization Committee, are apparently to be given no positive power. The disadvantages of such an arrangement, however, seem to us of far less importance
than that no provision has been made to see that they are well enough paid to
secure the most competent service possible.
Though their duties are to be purely advisory under the present plan, and
although their access to information bearing upon the operations of the code
authorities is to be limited, we feel that if adequate funds are provided to secure
capable and fortright people for these positions they will serve in a very important degree to safeguard and promote the consumers' interest. These advisers,
if they do their ob well, must be equipped to work continuously in studying the
industries to which they are assigned and should have full access to the operations
of the code authorities. In the case of the more important codes they should
have the services of assistants. The provisions of funds for these consumers'
advisers is vital to the attainment of a balanced administration of the National
Industrial Recovery Act in the public interest.
It seems desirable in the interests of a well balanced administration to provide
for a large degree of detachment from business interests in the personnel of administration representatives on code authorities. If, as is at present provided, at
least one administrative representative is "to have a background of experience
in the industry or in an allied industry, but without present interest herein or
embarrassing connection therewith", and if on most code authorities there is to
be only one administration representative, this representative, however carefully
chosen, must, in the nature of the case, be one whose experience is like that of the
business members of the code authority. In accordance with the provision for
short term appointments not exceeding 1 year, there is a likelihood that lie will
have difficulty in taking full account of all of the interests involved in the N. R. A.
Moreover, if any continuous application of administrative policy is to be developed
toward R given'industry it will be handicapped by the rapid turn-over in the administration representatives on code authorities. Such an administrative set-up
has obvious advantages in providing technical business competence, but it eniphasizes the need of well financed consumer advisory service to the administration
representatives on the code authorities.
SIGNIFICANCE

OF CODE REVISION

Under your leadership the N. R. A. has already rendered enornious public
service. However, there are some risks of a more general character than those
previously discussed. It has served and is necessarily serving to promote further
organization of business, industry by industry. It has given and is giving much
impetus to the organization of labor. Inherent in this development is the chance
that as each separately organized industry seeks to promote its own interests,
the broad interest of the community of business men and workers in a proper balance among industries will be obscured; and the further chance that the interests
of consumers who are not eligible to enter a trade association or labor group will
be sacrificed for lack of organized defense. In this connection we are necessarily
mindful of such facts as those disclosed by the development of cartels in Germany
where, notably in the case of the coal cartel, employers united in a monopoly
with their workers to exploit the consuming public, which necessarily embraced
a vast preponderance of people who could secure no gaints from the success of the
workers and employers in this industry.
The suggestions which we have embodied in this report, though often expressed
itt technical rather than broad social terms, are designed to aid the Adiinistrrtion in avoiding developments such as these, The acceptance of a particular
cost formula, though seemingly a matter of concern primarily for accountants
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may, as you know, change the entire structure'of an industry, applying both to
codes still in process of drafting and to the revision of codes previously approved,
have been written with these larger social and economic implications in mind.
CASES OF PRESSURE TO FIX PRICES
(In 21 codes)
I. The correspondent was urged to copy the prices established and published
by others, although it was known that agreement was illegal. (The code provides for open prices with a waiting period and for no sales below individual cost
except to meet competition, and power of the code authority to require withdrawal of "unfair" prices after investigation.)
Letter of March 2,
manufacturer:
"The form of the
code itself operates to exert pressure to raise prices,
The
manufacturers have been informed that it is desirable to get their
rices in line by copying each other's prices, although admonished that it would
e illegal to agree to do so.
"That the code may be properly administered, it provides for a code authority
composed of five members-only one member bei 5g elected by majority vote
of the industry, and four being elected by a weighted vote, one vote for each
$50,000 annual sales. Thus the four nominees of the four largest manufacturers
are
automatically elected, resulting in government of the industry, of, by and for
Businesss"
We recommend a revision of the
code:
"Abolition of weighted voting. Setting up of a code authority outside the
industry. Requiring the filing of minimum prices only. Abandonment of "time
limit" so that prices will be effective on filing."
II. Under pressure a small manufacturer unwillingly raised his price,
(The
code provides for an open system with a waiting period and for no sales below
Individual cost except to meet competition.)
Letter of April 3,
small manufacturer:
"A meeting was held in
which I did not attend. The night the meeting
was held one of the men who had been in attendance at the meeting called me
on the telephone and asked me to meet him for a little talk. I told him that I
would be busy until late in the evening, lie said that did not make any difference to him- that he would meet me at any time so I met with him. lie talked
about general things and eventually got around to talking about prices. We
talked about an hour and I would not commit myself as to my intentions regarding filing prices. There was considerable pressure put on me then. I was then
urged to meet with some other men in -the next day and I did so only
because pressure enough was put on that I did not want them to think that I was
not willing to meet with their and be a good sport.
"We met the following morning and for several hours these men talked with
me explaining how a small manufacturer in the steul business was taken to
Washington and his prices forced into a line with others etc. and how this and
that concern had failed only because they did not get high prices for the goods
sold. When we parted that day I had 'not committed myself to file prices as
they intended to do nor did I on the day the prices were filed. [Date.]
"My first filed list apparently was the only one different from the others. As
soon as the prices were available to one another, I received telephone calls from
some of the manufact urers, and they were very much disappointed because my
prices were not the same as theirs.
"I based my original price list on one which was used in 1926, and to my mind
It was in line with the line of things as they are today."
III. The code authority requested members not to cut prices. (The code
provides for an open-price system with a waiting period and no sales at or below
cost.)
Letter of February 27 -manufacturer.
"No one asked us to raise prices; however, the code authority of the -industry has asked us to refrain from filing lower prices. As this is the only way in
which we can secure business and keel) our men employed, we intend to Milelower
prices very shortly."
IV. A iceting of the industry fixed the prices
higher than the compliant
desired. (The code provides for open prices with a waiting period but has no
cost provision.)
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Lettot of Mar,'h 9 ....
t.manofacturer.
"I wold suggest, however, that this provisiot in fie open- rico' system which
call-, for it vet'ix jitootber of dit3vs clapsing before s chiaige hee nes efhetive, file
beee
eliiijiited * '. '
here was i]ioni price sthedlils by oteiliiscs (if
the industry a inajorit\' quotingg the sauto price. Thlre were thre or four l'.taufacturers who liad a iif'reitial o)f I'ctwecr I ctnt axt 6 ce t, less thaln tlit of fite
hut jocit, v.
" iiii'iting of all isIO 1intift.1ctren'i wi.; li ldl in )ecenIler 19:131, 1p rsrilily
atttldeil thls ni(11g,
-Co., and at th' irte;etirig various8
(presenting
phases of the code were gone into sil discisstd by Ole ti'iniers oroaw thi ijitestio(i
as Co what the mtufacturers were going to do about new prices. t was fist
decided that all members c,':ould
filv their new prices to become elective Jatnary 2,
1934.
"' iight
o
mention at, this juinci orc that there is iii our industry what, is ktown as
the "--Manufactirers Association". They have been appointed to manage
this industry under this code, but we have not for iany years been ioemhers of
this group.
"The e,'iversati,, , in this comction slatted by the cltitrnln of the code
authority asking rih largest producing ziber of the industry to give to the rest
of us what he c ,isidered would be t lie increased prime cost in the manufacture of
"This information eas given to its by
, president of the
Co., states that there records showed that at that tite the increase wuid
..
per
.
run"The
to 0,01,4
.0ia
st ion was thfl, pit to all inetloera in turn, and to tle lest of
my knowledge raitgci from this linit to a high of almost 0.02 per
. I.
gave our figure of 0.0!5 per
"The next order of business was ,-liat shall the prices he for it carload f . The ,vrltor, asked for his tp'ioin, siidi he favored it price
of 15 cents per ---.
. All other manufacturers present, with the exceptions of
the
of -, and ourselves, were in accordanlce with is price of
16t cetuts per ---.
I stated thtt I was nt in favor of 'iis interease as T felt it
to le iet excess of the actual cist of tte itundi;try under the Natiotal Recovery
Act.
"Part of the argutient placed before me, was the fact that the consumers were
expecting an intretsed price and they might as well get it at once rather than try
and ltild it tp over a period of titte."
V. The trade association threatened "itinuediate action" against a price
cutter. (The code provides for an open-price system with a waiting period and
for io sales below individual cost.)
The following is front a photostatic copy of a letter:
"We have received several complaints rdgarding the prices you are quoting
for
"We wish to inform you that a minimum price has been set by this club of
30 cents for
and 10 cents for each additional
-.
"We understand that you are sending out cards quoting 30 cents for . This does not meet with the prices agreed upott by the manufacturers in accordance with the
Association and our
adopted code. In view of the above we expect a reply from you by return mail
as to what action you will take in the matter. If we do not hear from you it
will be necessary for the writer to )land this matter over to the executive commaittee for immediate action."
Letter of March. 5,
tmanufacturer.
"Our code vas signed as stated above, but as yet tie
Association has not agreed on a price list and it seems that we are all working
under any price list we may see fit, which is indeed a very unfavorable condition,
"This firit has operated' . ihe red for the past 5 years and if there could be a
legitimate price list establhled and put into operation, no doubt we could come
out from under and take a placi with other inhtstries wvio are working under the
sate system. We are informed bv the .--Association that a seliedile of
prices Nvii soon be reatdy to be put into operation, and list as soott as this is handed
to ts, we wiill endeavor to carry it ot to the letter and will expect everyone else to
do the same."
VI. Code authority uses various forms of pressure against low priced firms.
(Tit(i code provides for an open-price systetn with a waiting period and for no
sales below reasonable cost.)
Better of March 15,
manufacturer.
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"A fcN Nveexktago the writer called O(Pone of his customers and the customer
(wing the cou)Irse of the conversation told me the monthly production of several
marnufacturers and1t explained that he knew our production, sales, and so forth.
This inriro'tioi is give confidentially to the
Association, and
according to the c )de is kept in confidcnee. We are considering refusing to make
additional monthiiy reports, because of this very incident. Our customers and
competitors have no right to know exactly what progress we are making. The
information which our code require. is very unfair iii our estimation."
Letter of Marcl 30, 1934,
manufacturer.
Mr. -, a meniber of the code authority told me at the meeting held in
Aiometiie ago that he was not threatening us, but if we did not straighten
out our price situation in
it was quite possible that he would open a
factory in this district.
"Mr.
asked us in Washington to bring our price up to his level as he
thought we would still get a substantial amount of the local business in this district. One of our friendly competitors informs us that at a recent meeting held
in
it was general conversation that our company and
company
had sold 15 percent of the
sold in the United States during the past 60
days euiding (date), and that if we continued this operation the general price
would be lowered.
"You understand that we are located in
miles
from our nearest competitor, and we are producing our
miles from high
quality
which we are able to obtain at a more cheap figure
from local dealers. We are paying 20 percent more for both skilled and unskilled
labor than is being paid in the South. With our low material cost arid proximity
to market we thinkk we should sell our merchandise at a price yielding a reasonable
profit and based on our own cost and that is the policy we are pursuing."
Letter oF April 3 -manufacturer,
"We an( closing photostatic copies of two letters written by -, a "nember o' %e
hde authority for the
industry and general manager of
th, - Company.
"'These I-Lters express the attitude of the members of the
Association toward us and show to what ends tney w:1 go in trying to harm us.
"We are only trying to supply our own territory with its requirements. We
are complying with the code in every respect. Our code requires that prices be
published and because we published a price of $5 per -under the majority
of the mnunifacturers, they call us price cutters, say we have second-quality material. sa we are riot complying with the code, and many other things.
"VWe really gave Mr
credit for belhg too smart a man to write such a
letter,
"The southern members of the
Association are endeavoring to
get manufacturers in other districts to agree to allocation, but they have been
turned down. Allocation would mean amnimmediate advance in price and the
price is already plenty high, if not too high.
"The
Manufacturing Co. were trying to buy
- to be able
to get in on the local
job, which we understand Is being financed by thu
Government.
"We had covered one jobber for this job who we understand has the contract."
The following are from photostatic copies of letters enclosed in the above letter
(letters are addressed to above manufacturer):
"FE1RUAY -, 1934.
"We beg to acknowledge receipt of your letter of the 5th instant. We have
Association and lie
;ust been in communication with the secretary of the informs us that, under the code, we are not permitted to extend our price to you.
On all quotations on specific jobs the limit of time was
and unless
specifications were in on that (late the quotation expired,
"There are only two concerns in the country that are fighting the
Association and who do riot belong to it. These are
of your ,ty
arid
of this city. Both of these concerns are cut-rate outfits and
have never sold their products oni an equal l'asis with the other manufacturers.
They have been quoting
base for inontlis while all the rest of us have been
on
base. We are trying to get relief from Washington bit thus far we
have not been able to accomplish anything.
" You say that the
-'Co.
have got protection from two concerns
arid we believe that they must be the two above mentioned. All of the other
manufacturers in the country are trying to cooperate their business under the
terms and provisions of the code.
appeared in Washington with

860

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

their attorneys week before last and fought the
Association in every
way they knew how. They made fools of themselves but their tactics have riot
been curbed as yet,
Under the circumstances, there is nothing that we can do. We really would
like to assist you and at least put you in a position to compete. We would do
this if it were possible for us to do so. We feel quite certain that any protection
given must be front either
or
"FEBRIinAY -- , 1934.

"You ask us about the procedure on future quotations where the contract will
not he let for a period up to 90 days. We beg tc advise that we are permitted to
cover you until the time that the material is actually shipped. However, this
applies only to specific jobs and the order must be placed with the manufacturer
within 60 days after quotation is made.
"In other words -the jobber must place the bona fide order with the
_
_together with specifications within( 60 days after quotation is made.
Then this order is good at the price quoted until the material is shipped to the
job, Tie reason for this is because the jobl)ers may be quoting on a job
if the price advances every one of them will order out the material for the job
although only one has teen successful in getting the actual order.
'You m nto,

tic iaic

Oiat tlhe material of

is brittle,

It

could not help but be
tells the writer that he uses over
75 percent scrap in his mixture. With a situation like this his
is
bound to be brittle and second grade in every rcsl)ect. We do riot use a pound of
scrap, and all of our material is made with
. The
situation is causing more trouble titan anything that we have to contend with
and of course since they have established a reputation of price cutting they have
to live ttp to it. Tterefore, they can never expect to do any business unless they
have something special to offer. Tite only thing special that they have is second
quality
and if the jobber considers this to be sufficient compensation then there is nothing fUrthcr that we can say."
Letter to manufacturer from secretary of the code authority, November 21,
1933.
"Acknowledging your letter of November -- proposing an amendment to the
Code of Fair Cmpetition for the
Industr.y permitting five 8-hour
days per week for common labor, or establishingi a $15 minimum weekly wage.
"In the original application, a nuaxinttum of 30 working hours per week was
requested, but as consumption of
did not at that time, and does
not now require even 2 days per week to meet the demand--we are allowed 27
hours as provided in the code. Under these circumstances it would not be consistent to request additional time for the benefit of a few who wish an unfair
advantage in operating activities in order that they may continue to cut prices.
"The code does rot prohibit any manufacturer from paying more than the
minintum wages prescribed therein. Any entployor of labor is permitted to pay
as much as he chooses. The code restricts employers to miiniim wages only.
In view of the statement made to the Administrator in your letter dated
-,
that costs do not warrant advance in your prices to the level of other
manufacturers, I at sure that it will not be arty hardship upon your company to
advance your common labor to $15 per week if you so desire. Profits of the other
manufacturers will riot permit this.
"In view of the purpose for which the Recovery Act was intended, we are sure
that the administration would riot 1)ok with favor upon arty movement that is
designed to defeat ir- purposes, and the mcnitiers of this association respectfully
decline to apply for voe change in maximum working time requested by your."
VIi. The coldo authority fixed prices and told members that they would be
violating the code iy sellirig lower, (Trhis code provides for ItInopen price system
with a waiting period tid for no sales of hae products below iruividisl costs.
Thue coude atithoritv may state for variation from Iase products the minimtrin
additional to and tmtxirtmu
dthuiction from the price of the Ibaise product,
.All
sih aldititns find deductions must be based u)pon direct cost.)
Letter of February 23S,
anufacturer.
"III the uttatter of (he
ode, the price of $24.25 was fixed ty a
price committee. We had no part in the formulation of this price.
"Therea'nfter, we were approached by several of the code committee, and other
members of the industry, with the arguitent that ininess we published prices in
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line with the $24.25 price wiich they had fixed, they would meet whatever price
we fixed.
"We attended exactly foLr meetings in which the matter of prices was discussed
and in which we were told that we should meet the $24.25 price. We were also
told that it was tire code authority's ruling that in connection with prices we
would have to publish an increased price for zone 2 of 10 percent, and a further
increased price for zone 3 of 20 percent.
"We advised the meeting that we considered the fixing of the price of $24.25
too steep an advance over our then existing price of $10, in that it would increase
We suggested that the proper advance would
the wholesale price to $15.62.
be to approximately $12.X0, but that in view of their arguments we hope to lose
our competitive advantage by fixing any such price as they had ill mind.
"We thereupon fixed a list price of $23 which brouglit our article down to
$14.52 or $1 less than that which the other manufacturers had fixed. We were
definitely advised that all members of the industry had agreed oii the price of
$24.25.
"In fixing our price at $14.52, we struck an average to cover the entire country,
without regard to zoning (which we felt was a fair price, since freight was included)
as we felt and still feel that the inclusion of the zoning provision under any enactment of the code authority is completely illegal as discriminatory.
"We state it as our opinion that there was pressure brought upon us to bring
our prices up to that fixed by the other members of the industry.
, a member of the code committee and a coi"As a matter of fact, in
petitor, very generously told us that we were going to 'Atlanta' because we were
violating the code in the matter of prices, etc."
VIII. A group of local manufacturers decided that everyone must quote the
same price because of the code. (The code provides for an open price system
with a waiting period and for no sales below individual cost except to ;meet competition. When the code authority has determined that an emergency )xists,
no sales may be made below reasonable cost subject to the Administr.ator's review.)
Affidavit enclosed in letter of April 7,
manufacturer:
"STATE

OF'-,

"Cou nty of
notary public in and for above,
"Personally appeared before me,
named State and county, duly commissioned and qualified,
, who,
manufacturers of this city, and at
being duly sworn on oath, states: That that meeting it was announced that due to code of fair competition for the
.
.
.
industry, a secretary had been employed, and in the future anyone
estimating a job, must first call this secretary to see if a price had previously
been made by anyone connected with association; if not, their the first price made
would be the established price, and the same price be given to all.
"It was also suggested that the same cost be filed by all the manufacturers
connected with tais association, and this cost price be arrived at by using the list
price of the
Association by grouping the different sizes of
then discounting the list.
"Further, deponent saith not.
(Signed)
1934.
"Sworn to and subscribed before me this - day of -(Signed)

,

Notary Public,

IX. Filed prices were withdrawn by a member of the industry who "could see
that it wouldn't help us any.'' (The code provides for air open-price system
with a waiting period and for no sales below lowest cost of a rel)rescntative member of the industry.)
Letter of Marci 9, manufacturer, who is a member of the code authority:
"The present prices f)revaihing in the industry while rot identical, might be
said to be "s11l stautially ihn'tical."
"It t is rrluy fair to state that the writer is a member of the code authority of our
indus ry, cnmrseq n tly where there has been pressure or lersuasion oi tire part of
tie code authority lie has benu a party to it, No pressure has been used other
than that crd' authority did direct the attention as of the nuemibers of the industry
to the provisions of the code, and to the fact that the code authority under the
provision of the code, and to the fact that the publication of prices below the
reprCsentative cost' established b the code authority under the provision of the
core, would constitute a violation of the code. Persuasion was, of course, used in
some instances to try to obtain the cooperation of recalcitrant members in accept-
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Ing the classification and differential definitions established by the code authority,
The persuasion of the code authority was reasonably successful."
Letter of March 10,
small manufacturer:
"The open-price provision in our code, coupled with a minimum cost for the
industry, will unquestionably result in all prices being the same. It practically is
the same as if the code had ordered price fixing.
"We did file a price list with
at $12.25, but the code authority
did not send them out and we later withdrew them because we could see that it
wouldn't help us any.
"The large companies have a list price of $14.00."
X. Code authority and competitors tried in vain to induct a member to raise
prices to the common level. (The code provides foran open-price system without
a waiting period.)
Letter of March 9,
manufacturer.
"Pressure has been brought to bear upon our company by code authorities and
competitors in the industry who have tried to persuade us to raise prices which we
have on file. The nature of the pressure has been their objection to our filed price
being from I to 3 cents below the prices filed by our competitors. WVehave taken
no action."

X1. Code authority and competitors ask withdrawal of filed prices and makes
determined effort to establish uniformity. (The code provides for open prices
with a waiting period and for no sales below cost.)
Letter of March 9,
manufacturer.
"We think a determined effort has been made to establish a uniform price for
standard--all over the Eastern United States, that is, broadly speaking, east of
the Rockies, but without much thought to varying conditions existing among
manufacturers. This has been done by meetings, visits of agents, and letters
from headquarters. We have resisted in some cases, and kept our prices down
below what we were told others were asking, where we thought the cost did not
justify any higher price. But, as a general rule, we believe we have been getting
for our goods as ninch as the average factory says it has been getting. 'here
are a miniher of factories which are openly way below the majority. We believe
there are enough others who are somewhat below us to make it difficult for us to
get our share of the business.
"There art always goods in every merchants' or manufacturers' hand which
have poor vendibility on account of style, soilage, damage, defects, shop wear,
etc. These are known to us as 'close-outs'. One can't allow these things to
accumulate. Stocks must be kept salable. Usually the quicker such thins are
sold, the better. The first cut Is the least lose. We realize that the question of
close-outs is a difficult one from everyone's standpoint but when the code authority
says we can't sell close-outs until our price is 0. Kd by them, we protest that
this is going too far-unless they want to take them off our hands at our prices.
"It seems to us that to force every factory to make and to get the same price
for a carefully described ard comprehensive line of
without regard
to varying productive conditions and selling obstacles, is to destroy the balance
worked out by years of competition and thereby enrich some and impoverish
others, unless you go to the whole length and assign each factory a definite quota
of the business.
"We would like to be definitely advised, if it is within your province to do so,
just how far we have to obey the code authority in the matter of price, standards
of manufacture, sale of close-out goods, etc."
XII. Prices were fixed at a meeting at which the complainant stated that lie
was outvoted and the prices put higher than lie wished. (Pending time determination of an allowable coat composed of individual direct factory cost plus weighted
average indirect allowable cost after a survey of the estimated cost .f reasonably
efficient plants. There is also a provision for an open-price system with a waiting
period.)
Leti 'rof March 5, manufacturer.
"Our price system looks like a closed price to tie, as the code authority at their
first meeting sot ups a delivered price of ! 1.50 for thi whole State, we voting for
a plaidt price, the oily pricewe timoighit was fair.
"It seems to us that the large plants in the region want a delivered price, anid
want that high enough to that they can ship into our territory at a profit. We
do not believe that you will aid recovery by charging more for a product than it is
worth."
XIII. The code authority sent out a suggested list of prices which the members
feared to cut. (The code provides for an open-price system with a waiti rig period
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and for fixed cash and quantity discounts, minimum down payments, and, after
the approval of the administrator, the specification of standard equipment.)
Letter of March 1,
manufacturer of apparatus.
"We have before us, as received from the code authority or the Association, we do not know which, a schedule
-.
As also u schedule of
prices listed as extras and not included in the regular equipment, at so much each,
if they are specified in the purchaser's specification.
"We have been holding strictly to these prices for fear they wore authorized
by the code authority and might possibly get us in bad if we did not sell at the
schedule price for extras. There arc a great many items priced in this list that
we can produce probably a lot cheaper than some of the bigger corporations who
have terrific overhead."
JIatter of March 5,
small manufacturer of apparatus.
"At the first meeting of
manufacturers there was some
talk of bringing some pressure to bear upon firms who priced their apparatus
lower than some of the others, but so far there has been no pressure brought to
bear on us leading toward a raise in our price to customers."
XIV. Small manufacturer complains that pressure to raise prices has been
exerted by larger competitors whose officers are members of the code authority.
(The code provides for an open-price system with a waiting period and for
establishment of standard terms of sale and cash discounts to be determined by
regional committees. A formula for allowable cost in the code,)
Letter of March 27, -small manufacturer.
"We do not think that there has been any narrowing of the spread in prices
filed as the prices filed were practically all arrived at by collusion before the first
ones filed and all prices now are arrived at same way, other than exceptions,
which are frequently filed to meet local conditions and competition from other
conditions and materials with which we compete.
"There is continual pressure brought to by the regional committee and the
larger competitors in the industry to keep the price agreed upon always the same
under whatever conditions And to regulate the methods of sol ing and terms of all
kinds which are greatly to the advantage of the large manufacturing units in the
trade. As an example of what we personally are up against, we manufacture a
small line comprising comparatively few items of the general .
products industry. These in times past have been sold by mail as ocr line was
too small to warrant covering our wide territory by traveling salefimen. As
this method of selling has been much cheaper, we have been able to make slightly
more advantageous terms to the trade which held our customers as against competition where salesmen called on them frequently. With prices and terms all
absolutely uniform, the companies with salesmen soon have our share of the
business,
"For many years our chief product was the
and on taking
considerably lower rate in carloads, it was sold at a lower price in carloads than
in mixed cars with other items taking a higher rate. Now, under present conditions, the same price is quoted for
in mixed cars as in straight
cars which can be delivered at much less cost. This operates practically to
prohibit carload sales as on account of the present limited demand, few dealers
will stock carloads when a part of a car can be purchased at the same unit price.
"Our member of the code authority is general manager of a company controlling 22 plants, nearly one-half of all the plants in our line in our regional territory.
You may be sure that regardless of the high character of a man in this position,
it is not to the advantage of a small manufacturer to have his business at the
mercy of such competitors.
"Prices have been raised from 25 to 200 percent, varying In different districts.
Most of these prices were put into effect shortly before the adoption of the code.
Under N. R. A., costs have advanced from 25 to 40 percent."
XV. Pressure to raise prices in order to protect the "high-cost producer."
(The code provides for an open price system, with a waiting period required
except when prices are increased, and for no sales below individual cost, except
to meet competition.)
Letter of March 23, -,
manufacturer.
"Pressure has been brought by members of the code authority and competitors in the industry with the idea of raising prices, so that the high-co.3t producer
can be protected in his local market. To this we have never agreed."
XVI. Exertion of pressure tended to increase prices beyond what consumers
could absorh, (The code provides for open prices with a waiting period.)
Letter of March 20, .
, manufacturer.
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"Tln ir was tendency to evert pressure on thu part of manufacturers and code
manag(yis in tl.s division who were desirous of having the manufacturers quote
prices based on certain costs, but on account of the great unemployment, the
public could not absorb our increases, as --is still considered a luxury,
while food and clothing are necessities."
XVII. Large concern asks smaller competitors to agree to quote the same
riches. (The code provides for open prices %ith a waiting period in all divisions
ut one; and for the use of either individual cost or lowest representative cost
in all divisions.)
Letter of March 1, manufacturer:
"In December 1933, just prior to the signing of tIe code, a representative
of the
.....
Co. called the writer on the telephone, furnishing prices
on -which showed a marked increase over previous quotations and requested
that we "go along" with the others. The same procedure was used last June
when Mr. - of the
Co. called me the
Manufacturers Association to draw tip a code and we in turn were furnished with prices
which other manufacturers had named. It was stated by Mr.
at that
time that we might quote 5 percent under those prices without objection from
his group."
Letter of March 23, --manufacturer:
"We were asked by avery promising outstanding concern to agree to follow
their prices but we found that prominent as they were they were evading every
provision that they had asked us to adhere to. This can be proven."
Letter of March 20, manufacturer:
"Our
division is a new department. We are finding it difficult to break
into the market at prices on a level with competitors and a product unknown.
Under the wording of the code if we were to file a reduced list, competitive industry would either have to do likewise or make business dealing very
unpleasant.
'One company filed a price lower than the rest and they finally sent in prices
on an equal basis. The cause is self-evident.
"There is a new set of prices now being circulated. We have not filed any as
yet--the tendency is upward.
"We were urged to place a price in line with the rest of the industry. The
fact that all prices are equivalent is sufficient evidence of a compact."
Letter of April 1t, small manufacturer:
"It has been suggested that ,e raise most of our prices, The raises suggested
have in the light of our costs l-een too much. We object to having prices set
for us because we feel as a small manufacturer. The large manufacturers have a
greater sales coverage and becau.-e they nationally advertise some of their products
have a distinct advantage over the small manufacturer, which advantage can
only be offset by a lower price. Small manufacturers, provided they at lower
prices than the ltrger manufacturer, whose greater costs are usually the result
of greater sales coverage, nationally advertising, etc. If such large manufacturers
elect to develop such conditions then the added costs that are developed because
of these situations should mean a higher large manufacturers have some inherent
advantages that they do not wish to surrender and at thg.same time they do
wish the smaller manufacturer to surrender his inherent advantages."
XVIII. One big concern was telling the customers of a price cutter that they
could meet his prices and put him out of business. (The code provides for open
prices without a waiting period and for no sales below individual cost except to
meet competitionn)
Tutter o f March 1, -manufacturer:
"We submit price list issued by us to comply with the -Industry
Code. Please note the lines surrounded in red, which was inserted by us as a
wariig to our 110 competitors, a few of whom were murnutring threats to our
customers, intimating that they were going to send us to Leavenworth as
'price cutters.' As a concession to tlese parties we did advance our prices after
the code went into effect, so that we would not b, over 20 percent below our
conitptit,'rs' postode Iprices. We are the only concern in the industry which
sells for cash only to dealers and jobbers, by mail and without salesmen. Tile
sav ings so gaine(l urn considerably more than 20 percent. We have tot joined
the Association because we do not wish to be outvoted
100 -1.
"We can prove that one of our competitors whose officer is 1 of the 6
numbers of the code authority, has beern telling our customers and their own
wlutnn they feared might conie with us as some have since, that ttey were in
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control now so Ih ! they can fix prices and put concerns like us where we belong.
This concern wi-d. Jie exception of ourselves and 1 or 2 other independents,
dominates the
industry.
"Yesterday . e received a statement, as follows, from this concern relayed by
the code authority ararrager's office: 'To the code authority and all
manufacturers: We have approximately 110 obsolete
-,
all discontinued
models and sires. Our extreme price on these will be 20 percent beyond the
regular dealer price, and will be offered to our customers only. No quotations
will be made on any of these to any trade not regularly buying from us in 1933
and 1934."
"We :now to a certainty that there has been all sorts of collusion in price
fixing in addition to the monopoly, except for a few independents."
XIX. Trade association has exerted pressure to bring the prices on one member
of the industry up to the level of the prices quoted by competitors. (The code
provides horopen prices with a walking period a Id for no sales below cost except to
,iect competition.)
Letter of March 2,
manufacturer:
"There ha, been mild pressure brought to bear rpen us to have us set our prices
at the same level as l)rives
of competitors. It has been Cinphasized to us that if
we establishedi lower prices thia competitors, our comlpetitors would merely
revise their prices and a price war would ensue. This .pressure has come principally from the
Manufacturcrs; Association.'
X,. Various members of the industry used pressure to make a smaller coinpetitor raise irs filed prices. (The er provides for aniopen-price syst....without
a waititig period.)
Letter of March 14,

--

fabricator:

"Pressure has been brought to bear (upon our industry by various members
of the rndtiNtry, Nut not by the code authorities, to raise prices which we filed on
. 1933. We had filed the lowest qlantity prices and a number of the large
fabricators wished us to revise our quantity schedule, as well as our base prices.
We did revise the base prices upward, but the quantity schedule we refused to
revise."
XXI. Pressure has hen uscd to raise prices to consumers and jubb~io. (Tk
code proviules for open prices with a waiting period and for no sales below cost.)
Letter of April 2, .-

-.

mantffacturer:

"Pressure has been exerted by our competitors to raise prices almost double
to the consumer and $ -.- to jobbers.

"The code authority office
sends us no information."
Letter of April 6,
, manufacturer,
"No code authority was used, but members of the code introdued considerable
pressure in an endeavor to capture for themselves crtain advantages in the
industry. These attempts with one or two exceptions were made by persons that
were not actually engaged in the industry at the time the depression really began
and it is quite evident that a certain class of maniufecturers were trying to convert
for their use a very liberal proportion of the sales outlet and will succeed if their
plan is allowed to operate.'
Letter of April 6, 1934,
-,
small manufacturer.
"The open-price policy spells disaster forthe small manufacturer in our ind ustry. There are altogether, less than a doein manufacturers of
in
this country, two of which number are extreirely large organizations, who have
been attempting to dominate the industry ever since we can remember. Prior
to the N. R. A. we at least had a chance of selling our goods, little as it was, at
prices that gave us a profit. Now, we are confronted with a policy that practically
disables irs from marketing our merchandise * * *.
"The large manufacturer, having his advertised brands well established in the
schools, has very little competition, tdncemost schools insist on advertised imoids,
and nirtalns hishigh prices there, but he sets up new brands of equal quality
at lower prices to mect the manufacturer who dares file low prices. In other
words, lie uses the open-price policy as a whip over the small manufacturer to
raise prices, and if tire small nan (Zoes not fall into line, lie will b'u met ir even
beaten with now brands, on the little business ie may lie r ,Ic
to obtain, while
the large manufacturer gets his high prices forhis advertised brands,
"This is an exact condition inour industry.
"There is continual pressure brought to bear by the regional committee and
the larger competitors in the irudestry to keep the priceagreed upon always the
sein under whatever niditions and to regulate te methods of selling
and terms
of all kinds which are greatly to the advantage of the large manufacturing units
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in'the trade. As an example of what we personally are up against, we manufacture a small line comprising comparatively few items of the general -products
industry. These in times past have been sold by mail as our
line was too small to warrant covering our wide territory by traveling salesmen.
As this method of selling has been much cheaper, we have been able to make
slightly more advantageous terms to the trade which held our customers as against
competition where salesmen called on them frequently. With prices and terms
all absolutely uniform, the companies with salesmen soon have our share of the
busine.
"For many years our chief product was
and on taking considerably lower rate in carloads, it was sold at a lower price in carloads than in mixed
cars with other items taking a higher rate. Now, under present conditions, the
in mixed cars as in straight cars which
Panie price is quoted for
can be delivered at much less cost. This operates to practically limited demand,
few dealers will stock carloads when a part of a car can be purchased at the same
unit price.
"Our member of the code authority is general manager of a company controlling
22 plants, nearly one-half of all the plants in our line in our regional territory.
You may be sure that regardless of the high character of a man in this position,
it is not to the advantage of a small manufacturer to have his business at the
mercy of such competitors.
"Prices have been raised from 25 percent to 200 percent varying in different
districts. Most of these prices were put into effect shortly before the adopting of
the code. Under N. I. A., costs have advanced from 25 to 40 percent."
XV. Pressure to raise prices in order to protect the "high cost producer."
(The code provides for an open-price system, with a waiting period required except
when prices are increased and for no sales below individual cost, except to meet
competition.)
manufacturer.
Letter of March 23,
"Pressure has been brought by members of the code authority and competitors in the industry with the idea or raising prices, so that the high-cost producer
can be protected in his local market. To this we have never agreed."
XVI. Exertion of pressure tended to increase prices beyond what consumers
could absorb. (The code provides for open prices with a waiting period.)
manufacturer
Letter of March 20, "There was a tendency to exert pressure on the part of manufacturers and
code manilgers in this division who were desirous of having the manufacturers
quote prices based on certain costs, but on account of the great unemployment,
is still considered a luxury,
the public could not absorb our increases, as -wHile food and clothing are necessities."
XVII. Large concern asks smin ler competitors to agree to quote the same prices.
(The code provides for open prices with a waiting period in all divisions but one;
and for the use of either individual cost or lowest representative cost in all
divisions.)
manufacturer.
Letter of March 1, "In December 1933, just prior to the signing of the code, a representative of
the
Co. called the writer on the telephone, furnishing prices
on
which showed a marked increase over previous quotations and requested that we 'go along' with the others. , The same procedure was used
Co. called me over the telephone,
of the--last June when Mr. Manufacturers Associastating that he had been selected by the
tion to draw tip a code and we in turn were furnished with prices which other
at that time that we
manufacture,. had named. It was stated by Mr. --might quote 5 percent under those prices without objection from his group."
Letter of March 23, -manufacturer:
"We were asked by a very promising outstanding concern to agree to follow
their prices but we found that prominent as they were they were evading every
provision that they had asked us to adhere to. This can be proven."
manufacturer:
Letter of March 20, "Our
division is a new department. We are finding it difficult to
break into the market at prices on a level with competitors anid a product uncode if we were to file a reduced list,
known. Under the wording of the -competitive industry would either do likewise or make business dealing very
unpleasant.
'One company filed a price lower than the rest and they finally sent in prices
on an equal basis. The cause is self-evident.
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"There is a new set of prices now being circulated. We have not filed any as
yet; the tendency is upward.
"We were urged to place a price in line with the rest of the industry. The
fact that all prices are equivalent is sufficient evidence of a compact."
small manufacturer:
Letter of April 11, "It has been suggested that we raise most of our prices. The raises suggested
have in the light of our costs been too much. We object to having prices set
for us because we feel as a small manufacturer. The large manufacturers have a
greater sales coverage and because they nationally advertise some of their
products have a distinct advantage over the small manufacturer, which advantage can only be offset by a lower price. Small manufacturers, provided they
do not sell below cost, should have the privilege of selling at lower prices than the
larger manufacturer whose greater costs are usually the result of greater sales
coverage, national advertising, and so forth. If such large manufacturers elect
to develop such conditions then the added costs that are developed because
of these situations should mean a higher cost of their merchandise and a higher
selling price. The large manufacturers have sonic inherent advantages that
they do not wish to surrender and at the same time they do wish the smaller
manufacturer to surrender his inherent advantages."
XVIII. One big concern was telling the customers of a price cutter that they
could meet his prices and put him out of business. (The code provides for open
prices without a waiting period and for no sales below individual cost except to
meet Competition.)
Letter on March 1,
manufacturer:
Industry Code.
"We submit price list issued by us to comply with the
Please note the lines surrounded in red, which were inserted by us as a warning to
our 110 competitors, a few of whom were inurinuring threats to out Leavenworth
as 'price cutters.' As a concession to these parties we did advance our prices
after the code went into effect, so that we would not be over 20 percent below
our competitors' post-code prices. We are the only party concern in the industry
which sells for cash only to dealers and jobbers, by mail and without salesmen.
The savings so gained are considerably more than 20 percent. We have not
Association because we do not wish to be outvoted 100 to 1.
joined the
"We can prove that one of our competitors whose officer is one of the six
members of the code authority, has been telling our customers and their own whom
they feared might come with us as some have since, that they were in control now
so that they can fix prices and put concerns like us where we belong. This
concern, with the exception of ourselves and one or two other independents,
industry.
dominates the
"Yesterday we received a statement, as followed, from this concern relayed by
manuthe code authority manager's office: 'To the code authority and all
-,
all discontinued models
facturers: We have approximately 110 obsolete
and size.
"Our extreme price on these will be 20 percent beyond the regular dealer price,
and will be offered to our customers only. No quotations will be made on any
of these to any trade not regularly buying from us in 1933 and 1934.
"We know to a certainty that there has been all sorts of collusion In price
fixing in addition to the monopoly except for a few Independents."
XIX. Trade association has exerted pressure to bring the prices of one member
of the industry up to the level of the prices quoted by competitors. (The code
provides for open prices with a waiting period and for no sales below cost except
to meet competition.)
manufacturer:
Letter of March 2, "There has been mild pressure brought to bear up-.n us to have us set our
prices at the same level as prices of competitors. It has been emphasized to us
that if we established lower prices than competitors, our competitors would
merely revise their prices and a price war would ensue. This pressure has come
Manufacturers Association."
principally from the XX. Various members of the industry used prssure to make a smaller computitor raise his filed prices. (The code provides for an open price system without
a waiting period.)
fabricator:
Letter of March 14, "Pressure has been brought to bear upon our industry by various members of
the industry, but riot by the code authorities, to raise prices which we filed on
1933. We had fled the lowest quantity priced and a number of the large
fabricators wished us to revise our quantity sced(ule, as our base prices. We did
revise the base prices upward, but the quantity schedule we refused to revise."
119782-85-PT 4-7
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XXI. Pressure has been used to raise prices to consumers and jobbers. (The
code provides for open prices with a waiting period and for no sales below cost.)
manufacturer:
Letter of April 2,
"Pressure has been exerted by our competitors to raise prices almost (.oublo to
the consumer arid $---to jobbers.
"The code authority office sends ur no information."
manufacturer:
Letter of April 6,
"No code authority was used, but members of the code introduced considerable
pressure in an endeavor to capture for themselves certain advantages in the indistry at Vie time the pressure was used. These attempts with one or two exceptions
were made by persons that were not actually engaged in the industry at the time
the depression really began and it is quite evident that a certain class of manufacturers were trying to convert for their own use a very liberal proportion of the
sales outlet and will succeed if their plan is allowed to operate."
Letter of April (, 1934, --- small manufacturer:
"The open-price policy spells disaster for the small manufacturer in our indusin this
try. There are altogether less than a dozen manufacturers of country, two of which number are extremely large organizations, who have been
atterniting to dominate the industry, ever since we can remember of selling our
goods, little as it was, at prices that gave us a profit. Now, we are confronted
with a policy that practically disables us from marketing our merchandise * * *
"The large manufacturer, has ing his advertised brands well established in the
schools has very little competition, since most schools insist on advertised brands,
arid maintains hishigh prices there, but he sets up new brands of equal quality at
lower prices to meet the manufacturer to raise prices, to meet the manufacturer
who dares file low prices to meet the manufacturer who (ares file low prices.
In other words, lie uses the open price policy as a whip over the small manufacturer
to raise prices, and if the small man does not faIl into line, he will be met or even
beaten with new brands, on the little business lie may be able to obtain, while the
large nianufactiirer gets his prices for his high prices for his advertised brands.
"This is an exact condition in our industry."
STATEMENT AT PRicE HEARING, JANUARY 9, 1935
(By Corwin D. Edwards, technical director of staff, Consumers' Advisory Board)
EXPERIENCE WITH PRICE-FIXING

UNDER TIE CODES

I. Business me have attempted, by the use of code provisions, to establish
prices so high as to be obviously unfair to consumers, In some cases they have
succeeded. Consider the price of common brick. From 1915 to 1933 the average
delivered price was never as high as $13 except during the building boom of 191920. In 1926 it was $11.72; in 1929 it was $10.65. Today the.average filed price
for such areas as New York, Pennsylvania, Ohio, Illinois, Vermont, and Georgia,
given us as representative by the code authority, is more than $15, nearly a third
higher than in 1929. Yet there is reason to'believe that the present scale of
wages is little, if any, higher than the actual wages paid from 1921 to 1929;
and a liberal estimate for increased fuel costs would raise the total cost of producing brick only 2 or 3 percent. The significant factor In the price increase seems
to be the Code for the Structural Clay Products Industry, which forbids prices
below individual direct factory cost plus the weighted average indirect allowable
cos' as determined by the code authority. As yet N. R. A. has not reviewed the
code authority determinations of weighted average indirect allowable costs, nor,
except, for one southern district, has N. R. A. obtained the data upon which these
deternloations are based. In this district costs were reported ranging from $3.45
to $17.08. Of the 45 reporting firms, 37 showed costs below $0.50 and 18 showed
costs below .$S. The code authority set %minimum price of $10.50.
Question has been raised by the Code Authority of the Structural Clay Products Industry concerning the baskeof calculating the prices of brick. The Consuiners' Adv'isory Boa:d believes that the prices used here are as accurate as
can be obtained. If the points made by the code authority were accepted, they
probably Would require an increase of several dollars of the prices mentioned in
the fourth and fifth lines. This would involve saying in the eighth line that
present prices are nearly as high as in 1929.
It is not necessary to argue that boom prices established In the midst of depression are neither fair to the consumer nor conducive to recovery. Later speaker
will offer similar illustrations from other industries.
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The determination of costs in such cases involves basis issues of policy. Shall
costs include charges for excessive investment and for unused capacity? In the
extreme case, shall the lumber industry be allowed to charge upon its 13 or 14
billion board feet of annual production the cost of a capacity to produce more
than four times as much? Moreover, since costs often differ widely, shall the
established rice cover the costs of the most efficient, the average, or even the
least efficient producer? It is highly questionable whether organized business
groups should be permitted to settle these issues )y agreement, thus making a
matter of bi siness judgment the law.
II. If the administration could get and watch all the facts about each industry,
the requirements of administrative approval might sufficiently safeguard unfairness in these legally protected prices. But this cannot be done. In tire businessfurniture industry, for example, when a manufacturer has set his price upon a
so-called "base product", schedules established by the code authority tell him
how much more or less lie shall charge for other items in the same line. How
can the Government possibly watch the use of this power in the prices of perhaps
17,000 items? A Government statistician told me last week that merely to maintain in Washington a file of the prices of commodities sold under .. R. A. codes
would require an establishment equal to that of the Library of Congress.
The ;mpossihility of getting costs is even greater than that of watching prices.
In mrany industries business men are reluctant to supply cost information. In
many other industries cost informattin is entirely inadequate. In the paint and
varnish industry, for example, the code authority has the privilege of determining the cost of processing which shall bo used in calculating the price below which
no ore may sell. An able firm of accountants was employed to make the deteruiniation. It attempted to get figures from 164 of the 2,000 members of the
industry, and was able to get usable figures from oily 34. Among these figures
the variations were enormous, the highest cost submitted being as much as two
or three times the lowest. The accountants themselves say, "The results displayed, it should be clearly understood, are not, in our opinion, acceptable ii their
present form as a basis for proclaiming lowest reasonable costs or loss factors,
according to tile provisions in the code, and we do not submit them as final and
representative." Yet N. It. A. has approved processing costs for this indusl ry,
and wider the code no manufacturer may establish his selling price upon the
basis of lower costs.
Again, in retail solid fuel nearly every group of costs examined has been
patently incomplete and inadequate. Here is a chart listing for certain regions
in the industry the inadequacies in the cost'data. Each "X" indicates a point
at which N. R. A. has had to give the force of law to a decision without having
the facts which a good accountant would need to make an ordinary business
judgment.
Of course, N. R. A. has attempted to prevent the establishment by code of
unduly high prices. In the case of lead pencils, in which the code authority was
to determine "a fair minimum price", the proposed price schedules submitted
to N. R. A. evidently interpreted fairness so liberally as to protect the least
competent producer. Analysis of these schedules indicated that the proposed
price would have guaranteed by law a profit margin as high, in particular cases, as
60 percent. In this case the proposed prices were disapproved and the code
provision which authorized them was stayed. In other cases unconscionable
prices have been greatly reduced by N. R. A. upon review. Consider certain
examples of emergency prices (supposedly based upon lowest reasonable cost)
in the retail solid fuel industry. Here, for certain areas, are the prices proposed
by the code authority and the prices eventually approved by N. R.A. after
review of the costs.
Reglan

Proposed
price

State of Illinois (division 2,5),Trade Area No. 2 ....................
Wstchester (July) .......
...............................
Denver ...... ............................ .......--....
Knoxville ----...
--..........
...........................

.

....
-....

Iaverhill, Mass ........--------------------------....
St. Louis and East St. Lous.. .......
..................
-.......
Seattle ........... .......-----................................
Indianapolis and Marlon County... ...
- --............

.

$2.45
4.00
2.19
2,21

8.43

2.10
4.00
Z 40

pproved Percent
prIce

disallowed

$2.05
.1
1.75

20

i. 9i

16

2.90
1.87
3.0
2.28

27

25

is
12
14
7
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IIl. The effect of the odes upon prices has been due not only to formal code
rovisions but to the fact that code authorities representing sellers, but not
uyers, have becn entrusted with the privilege of administering the codes.
Sozuestimes the privilege has ieen used to establish conditions far different from
those which might be expected by a naive reading of the code. The Business
Furniture Code, for example, gives divisional commit tees the right to make recoinmendations to the respective divisions. Steel Shelving Division has used the
right by recommending to icembers of the division that they allow nil more
than 15 percent of list price in buying used shelving, that they charge not less
than S5 percent of list price in selling such shelving, and that they charge the
full price of new products upon reconditioned shelving.
In several industries the open-price filing system has been supplemented by
unofficial action. In the canvas goods industry the code authority of the retail
section gave its approval to the use of a national standard awning price list prepared by the National Tent and Awning Manufacturers Association, and certain
groups in the industry brought pressure to bear to induce members of the industry
to file their prices as 65 percent off this list. However, departure from filed
pric-s became so flagrant that the open-price proviion of the eo& has been
stayed. In the tag industry the open-price system has developed into a price
book by a process both simple and ingenious. Members of the industry who do
uit choose to file prices are bound, according to the code, by the lowest prices
and most favorable terms on file. In practice only one or two large concerns file
prices and these prices are compiled into a price book which is circulated to the
rest of the industry to inform them of the prices they must follow unless and until
they file prices of their own. The language of this book is interesting:
The price for any lower quantities than listed quantities shall be the sanie as the
total selling price for tht lowest quantit.y on file. For instance, where the 5 M
rates is the lowest quanitity rate err file aid is $1 per M, the rate for 1 X1 would hi'
$5 and the rate for 2 M vould he $2.50 per M * * *
When any company not essentiarly iii the printing business, operates its own
printing department, it is riot be classed as a printer or given printer's discounts.
"The Federal Goverrireiit ii all its branches, as wed as all State and MNiiicipal
agencies, arc quoted cors'imer prices * * *
"Plain stock tags may not he combined with printed or other made-to-order
tags to establish a quantity rate, even though both printed and plain tags are of
the saic size, unless the eirtlue total of both plain and printed tags is priced as
though all were printed * * *
"CX quality shipping tags are to be sold to the jobbing trade only and only ir
quantities of not less thanL 10 M of a size."
In certain other cases, although the procedure is not clear, the results of open
price filing are remarkable. In the electrical industry there is record of case after
case in which prices filed and bids upon contracts have been identical.
A representative case is that of small electric motors, in which important electrical manufacturing companies filed identical prices and identical quantity discounts. The achievement was all the more notable because a different set of discounts was filed for each large customer; and the manufacturers in some manner
arrived at air identical degree of price discrimination for each customer. One
buyer of electrical products explains the uniformity by saying: "One iranufacturer was frank enough to tell me this week that the association set the price and
any deviation would likely be serious as far as whatever disciplining the associat,ion might do."
Corucerinig the galvanized ware manufacturing industry, we have recently
received a statement as follows: "Ir considering a contract for next year on steel
pails, we were very blandly inforired by the manufacturer that he had nothing to
do with the prices, that these were set by the Steel Pail Institute, and lie had no
alternative except to follow alog."
Provisions against selling below cost, like open-price provisions, may be used
At the code authority coniferlargely as a means to other kinds (if price control.
ence last March the Executive Director of the Conisuiers Advisory Board read a
letter from the secretary of a code authority which had strayed into our hands.
It was as follows:
" Your filed prices were roughly 10 percent less than those filed by your contI view of their experience in the manufacturing of a similar grade,
putitors.
they feel it rdoubtfrl that you could justify such prices. Consequently, I feel
sure that you will want to revise your prices so that they will bear a closer reRt ior
to those of your competitors. The)' pointed out that in the event you found
yourselves unable to cooperate, it was the opinion of some of the rneimrbers that
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they might have to resort to procedure provided * * * by the code. Under
this provision, a member may complain to the code authority in regard to your
price slic(ole. This will lead to an investigation to ascertain whether this price
can be justified * * * Such procedure is of course unpleasant and costly.
I ant sure this matter call he straightened out without resorting to any such action.
"It was pointed out that il the event the investigation itroved that this price
schedule Coultihe justified on the basis of your own cost, that the monitors would
then be forced to meet your price. This woulI then destroyy your existing coinpetitive advantage and merely serve to lower the existing price structure to no
avail."
At the close of the session, the secretary of another code authority, wholly
r1ieonriected with the incident, canie up to make excuses for having written
the kviter.
The mere lack of adecquate accounting systems, or of N. R. A. approval for a
cost formula, has inot always prevented the use of provisions against selling below
cost. hiz the wallpaper ianufacturirrg industry a sclelle of prices was developed
at a conference at Lake George, N. Y.; and sle helw these prices has been
regartledl, prinia facie, its sale below cost. The following extracts from the code
atuthioritv's riiutts are illininating.
"Ilntil further revision base prices adopted 1) the advisory committee at the
Lake George nieeting shall be adhered to, and all quotations lower than such
base prices will be considered sales below cost, unless justified by the mills
making such quotations.

*

*

*"

And again:
"With the exception of
personal contact was established in each case.
This concern has submitted figures regarding which complete agreement has not
been reached, However, a letter to the trade indicating withdrawal of all prices
below the Lake George schedule as issued by this concern hs come to the executive secretary's attention. Satisfactory closure of the complaint regarding Commerical is contingent upon official verification of this letter as a general policy,
or final agreement on the cost figures."
IV. In certain industries prices have been kept competitive by the breakdown
of provisions intended to fix prices. Codes cannot force people to spend more
than they have nor enable businessmen to sell more than customers will buy.
Silence the attenipt to raise prices by fiat has let to widespread bootlegging of
goods in violation of the codes. The bootleggers have found a ready market
because consumers, most of whoin would have supported the labor provisions of
codes, have not seen either fairness or sense in legalized price fixing.
The code director for the Birmingham Master Printers Association, speaking
at the Typothetac convention, complained as follows:
"We found as one of the greatest deterrents in our effort to enforce code compliance the extreme reluctance, not to say unwillingness, of the buyers of printing
to present any evidence which might help us in our conviction methods. It is a
perfectly natural set-up. We are not going to find buyers working with the
code authorities in the enforcement of our prices arid we should not expect it,"
Notorious eases of bootlegging, such as the lumber industry and the cleaning
and dyeing industry, need not be described here. I shall stop at one less advertised example-the frr dressing and dyeing industry. The industry's problem
was the reduced use of furs in depression and the Increased number of establishments which appeared as uieniploycd skilled workers set themselves up in business. The industry's renedy Nva, to fix nsiniitrn ciervice charges upon the basis
of the wage rates paid by New York union shops-a procedure which, in the
rabbit dressers division, raised service charges suddenly froi the prevailing rate of
4 and 4Y cents to the code rate of 7 arid 7,h cents. Tempting profits were thereby
provided for nonunion s piisand shops outside New York. Within 3 ironths the
chief prominent if the code service charges declared: "We got the service charge;
we worked hard on it, and by the time we got back those that lived up to it found
themselves losing their capital, losing their bsirtess, losing their custonmrs, arid
it has nadoe it possible for the violators to go ii arind become big business ieer, do
a big business at ou r cxpense." Booir divisions of the indosltry oldtaiied nininiurn
service charges; and in at average period of iahout 3 rioriths the charges were
siUlspndeId it the request if the industry itself.
In many ildustries tie evasion of the code has been indirect arid the code
authority has been unwilling to surrender its atitipt at ,price control without
further struggle. hit the crushed stone, sand, gravel, arid slag industry the code
auth,'rit v feels thtt to prevent evasion of filed prices it must prevent tite tlvaneo
disclosure of future prices. Ii the sanitary napkin arid cleaning tissue industry.
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changes in advertising allowances are reported as ways of evading filed prices.
In the machined waste industry, where prices were filed by brand name, a producer wishing to make a special price had only to file a price for a new brand. In
July the code authority suspended price filing and in December proposed to
delete the open price clause from the code. In the cork insulation division of the
cork manufacturing industry, producers subject to a price filing system found
themselves in competition with distributors who, not being under the code, could
vary their prices at will.
The same situation developed in the commercial refrigerator industry, the lamp
chimney division of the American glassware industry, and the lumber manufacturing industry.
In such cases, the usual proposal has been to put more regulations in the code.
Thus a simple clause about open prices or selling below cost develops a demand
for resale price maintenance, mandatory classification of customers, regulation of
terms of sale, registration of long-term contracts, elimination of guarantees
against price decline, prohibition of joint sales, regulation of quality guarantees,
and other similar rules. In the extreme case a combination of many such rules
is proposed as a "merchandising plan"--a legal strait-jacket for an industry's
Nway of doing business.
Even where the break-down of price fixing has left actual prices substantially
free, the process has been harmful to the consumer. Business attention has been
turned from management to code politics. The naive enterprises which took
their code seriously and obeyed it have been penalized regardless of their relative
efficiency and inversely to their relative integrity. Buying and selling have
proceeded under a new speculative risk that an N. 'R.A. decision might alter the
existing prices. Code authorities have collected from their industries, and indirectly from the public, large slims of money to be spent in administering unduly
are round-about, and not
complicated codes. For the most part these effects
measurable. But the consumer's interest in them is as great as his interest that
industry shall be economically regulated and that business success shall depend
upon efficient management rather than intrigue.

EMERGENCY PRCE EXPEaIENC
STATEMENT AT PRICE REARING,

JANUARY 9, 1935

(By Ben W. Lewis, Consumers' Advisory Board)
The Consumers' Advisory Board views with decided misgivings the statement
in the resolution covering this hearing that the Recovery Board "recognizes the
value of * * * emergency price provisions." Historically, we believe the
concept of "emergency price" to have been the product primarily of an emergency
within the ranks of National Recovery Administration itself-a fear grown to
panic proportions that minimum price procedures were becoming too firmly entrenched in formal code provisions. Refuge was sought in a ceremony to be
invoked only on rare occasions when, by virtue of an emergency proclamation
and the recital of an appropriate cost incantation, price practices hitherto suspect
were to emerge wholesome and pure. But the experience of the past months
under the various clauses that have been devised to express the emergency concept has demonstrated rather clearly that price fixing under the cloak of an
emergency is still price fixing and immune to none of its traditional infirmities.
"Price fixing", though called "emergency protection of lowest reasonable
costs", still exudes the same aroma.
One might well remark upon the confident spirit in which the emergency price
experiment was entered upon, inlight of what, at the outset, seemed its inevitable
result. The complexities of maximum price fixing are notoriously great even in
the field of public-utility regulation, with its simple monopoly conditions, audited
accounts, and experienced pricing machinery, backed by tradition and directed to
the accomplishment of definitely limited ends. Yet these difficulties are dwarfed
by comparison with the task of setting minimum prices in the very midst of
competing brands and methods, supported only by inadequate and often padded
accounts (if, in fact, accounts of any sort are present), and with new and cumbersome facilities seeking blindly the achievement of purposes too vague to be named.
Thanks to that confident spirit, a substantial record is now available-in our
judgment a record of failure and futility; the collapse of an idea too narrowly
conceived and far too trustingly administered.
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From the outset, costs were deemed to be of vital importance and were billed to
play a dual role in the emergency price procedure. They were to serve at once
as the measure of the interests sought to be protected and as guarantor to the
public that price fixing should not become price extortion. The Consumers'
Advisory Board has never worshipped at this shrine. In our judgment, costs
once incurred in a dynamic competitive society, constitute no criterion of proper
prices.
But the issue has been lifted bodily from our hand and determined decisively
in the arena of experience. On the record there made the attempt to lend some
semblance of scientific respectability to emergency prices by identifying them with
"lowest reasonable" or "representative" costs can only be abandoned. Reliable
cost data have been almost completely absent from actual price determinations,
and in no instance have they afforded any objective measure of representativeness
or reasonableness. By its own standards, emergency price fixing has failed.
In none of the cases in which emergency prices have been set has it been
possible, in fact, to do more than to pay lip homage to costs, in retail "solid
fuel", the price determinations made originally by the industry bore an indistinguishable relation to any cost figures which were available. Far from reflecting any data that could be said to represent "lowest reasonable costs", prices
were set at levels dictated by wishful (and frequently mistaken) conclusions as
to "what the traffic would bear." When, after months of maneuvering, cost
data began to trickle into Washington for review, the coal section of the Division
of Research and Planning was overwhelmed by its paucity. The significance and
reliability of the figures which could even be considered for use were such that
only after weeks of study and arbitrary revision was the Division of Research
and Planning in a position to issue "cost" tables and charts. The questions still
remained: Which items of cost are to be Included in the calculations; and which
firms (actual or synthetic) are to be elected to the fortunate group whose costs
are to be covered and more than covered by the prices set? It is clear, of course,
that no objective accounting considerations could dictate the answers, and any
uncertainty on this score can easily be dissipated by directing attention to the
debates that attended the final actions taken by the special committee on retail
solid fuel prices.
Bear in mind the multiplicity and complexity of even the subsidiary problems
that demanded definite decision: Do selling expenses constitute properly recoverable costs? What are reasonable expenditures for executive salaries? What
differentials shall be recognized between deliveries in trucks of varying sizes, and
between deliveries on the curb and in the bin? How many price floors shall be
set in a single area: One representing a lowest reasonable cost under all the circumstances, or separate floors for equipped dealers and truckers; and, if the
latter, shall there be separate floors for coal trucked from varying points of
origin? What price or prices shall be set on anthracite coal? On wood? What
differentials shall be set in recognition of the peculiar position of water-borne fuel,
and to meet the fact that coals from a given mine entering a metropolitan area
at different points may bear substantially different freight rates? And ask with
reference to these: What cost books, and whose1 can be depended upon to throw
light even in the general direction of a solution
The experience of retail solid fuel in this regard has been duplicated, on varying scales and with varying emphasis generally throughout the group of emergency cases. The search for usable cost data in the ice industry was doomed to
early failure, and the selection of "representative operations" and resultant
minimum prices was patently arbitrary. While it is no doubt true that certain
reliable price data were present in the "retail tire" emergency to an unusual
extent, it is also true that the price minima were molded consciously to preserve
particular outlets of distribution; and in the fixing of differentials between the
nationally branded and other tires (an action taken midway in the emergency)
it is clear that cost considerations were subordinated entirely to the pressure of
the market.
The prices announced for the four standard products of the cast-iron soil-pipe
industry were set, in desperation, without benefit of cost data worthy of the
name. And in the general state of ignorance concerning the costs of retail and
wholesale distribution it will be appreciated that the emergency cigarette mark-up,
too, represents a similar lack of identity between ascertained costs of doing business and lowest lawful price.
Let us make the point clearly; reliable and significant cost figures have been
almost entirely absent, and even to the limited degree to which they have been
available In fact they have dictated no prices and determined no conclusions.
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This is not strange, perhaps, in the abstract, but it becomes highly significant
with the realization that the prices set are known as "lowest reasonable costs",
and that the concept of ennergency price determination here in controversy
reflects ostensibly no guiding principle other than cost protection.
But, even if full and reliable cost data had been available, the result must still
have been unimpressive. The record is not one alone of administrative breakdown and failure; more tragic still, it is a record of futility. The net result of
the emergency declarations, in terms either of recovery or reform is something
less tijan zero.
It is difficult to believe that the tire industry is fundamentally on a sounder
basis as the result of its suspension of price cutting during the past sununer.
The experiment was characterized by violations of price restrictions, slackening
of sales, and strife and bickering within the industry. When, moved by the
sheer weight of the administrative burden and the growing volume of discontent,
the administration terminated the emergency, not a significant item in the total
picture had been openly affep.ted.
Similarly, in the case of cast-iron soil pipe: As a result of a sharp break in
prices following a long period of gradual decline, the industry requested and
received emergency price protection. After a period of 3 months the protection
was removed, and here as well, without the slightest alteration in the basic
structure of the trade. True, in both cases the price cutting of last winter has not
been openly resumed as yet, but in the absence ofany semblance of major change in
underlying forces, it must be assumed that those forces are at present in a state
only of temporary paralysis induced by enforced inactivity or that the emergency
months constituted only a glorified "waiting period", conducing on a grand
scale to the very evils which have led to the condemnation of waiting period
provisions in open price plans. The cast-iron soil-pipe industry still produces at a
bare fraction of its capacity, and the same conditions that permitted and promoted the price warfare of a year ago still obtain in the case of rubber tires.
We hold no brief for the prevention of price declines, but we doubt that price
stability so tenuously supported is, even to the industry, worth its cost.
The 'waste paper" emergency declaration produced a situation fully as hectic
as that which moved the administration to take its emergency action. The basic
forces here were patently incapable of being affected-certainly incapable of
being corrected-by the mere setting of prices. The administration found itself
in the middle between contending groups backed by interests outside the industry
itself. A price differential which had long distinFuished the eastern from the
western markets was ignored in the price determination, disrupting traditional
economically grounded relationships.
Buyers revolted from code prices, and wholesale violations were charged.
After a brief renewal the emergency collapsed. A resumption of the old emergency was preferred to a continuance of the new. It is difficult to believe that
the industry and its customers have in any way benefited permanently from the
experience.
The lumber price floor brought nothing but violations, curtailment of buying
and revolt in the industry.
The only result reliably reported from the current "insecticide" emergency to
date is that sales have been completely stopped.
Retail solid fuel adds to its record of administrative break-down the further
items of price violations, unconscionable prices during the months prior to
administrative review, buyers' strikes, the crippling of efficient and legitimate
channels of distribution, strife and discontent, together with effects now in the
making but still too vague even to be guessed at by those engaged in the determination of price policy. And when the emergency is lifted, the industry, strained
and wrenched, will be, basically, precisely where it was in the spring of 1934.
Regarded in their most favorable light, the emergencies already endured have
furnished period during which an industry torn by strife might pause of rest.
The outward manifestations of the struggle have for the unonient been stayed by
truce. Not infrequently, as we have seen, the breathing spell itself has been
disturbed by new difficulties and members and customers have been menaced by
new hazards-the special product of the emergency period itself. But even a
quiet breathing spell must be looked at askance. In a very real sense it must be
regarded as affording an n'- desirable delay in the working out of industrial evolution and development; pa 'jonlarly so to the extent that it revivifies and strengthens forces resisting inevitable change.
We are brought, thus, by the logic of experience to question the very fundamentals of the emergency price policy. The Consumers' Advisory Board believes
that most composites of industrial difficulty are riot properly to he thought of as
emergencies at all; and that genuine industrial emergencies are misconceived
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when they are approached and dealt with solely in terms of selling prices instead
of the basic forces responsible for and manifested by the collapse. Bn.-.lr again
to the experience of the past summer and fall:
Is the retail solid fuel industry suffering fundamentally from drooping prices,
or is its basic difficulty one of chronic oversupply or of painful transition in
many communities from an outmoded method of distribution to a new and
cheaper form-a change made even more unpleasant in certain instances by
reason of the consequent disruption of local price understandings?
Does it require great insight to perceive in the wholesale and retail cigarette
situation something beyond mere predatory price cutting-something suggestive,
perhaps, of a major shift in distributive systems?
Can one reasonably doubt the presence in the lumber industry of chronic
forces far too deep and complex to be subjected to the simple treatment of requiring dealers to go through the pretense of selling their products at stipulated levels?
Is the decline of the cast-iron soil-pipe industry to a condition where it operates
at less than 15-percent capacity to be diagnosed as a case merely of "fallen
prices"?
How can it be questioned that the rubber tire industry in its present stage, with
its tremendous potentialities for change and developixent-painful though that
change may be-is no fit subject for the sedative of minimum prices? It will
scarcely be contended that it is a pri'nrry object of the Recovery Act to penalize
efficiency and stifle advance in the means and methods by which the products of
industry find their way to the ultimate consumer.
What could have been done? Consider briefly, once more, the case of retail
solid fuel: If the man who trucks coal from the mine to the bin is to be regarded
as a "public enemy" we might have declared him to he such and driven him
from the trade by law; if ha or others misrepresent quality and give short weight,
we might have provided public inspection and public scales; if racketeering,
oppressive or potentially monopolistic dominance is threatened by certain units,
we might have invoked the criminal law, including a possible rehabilitated antimonopoly statute; and if circumstances establish the complete ineffectiveness of
competition, we might have moved the industry Into the realm of complete regulation of services and qualify on a public-utility basis. And if perchance we feel
that the particular trials and tribulations which plague the industry in certain
quarters are, after all, only the typical incidents of industrial change and progress,
just conceivably we might have done nothing at all. Somehow, price fixing, the
sole remedy which we sought so enthusiastically to administer, seems not to have
been called for in the premises.
Confronted and terrified by disruptive forces beyond the control of their individual members, industries have asked that emergencies be proclaimed and prices
fixed. This they have received; later the emergencies have been suspended and
price restrictions removed. The disruptive forces remained. This is the very
essence of futility. By dependence upon price fixing alone we have sought no
result that we could define; we have achieved no result that we care to define.
But calculated futility is dangerous. Glowing expectations have been raised
in the breast of every industry which has been granted the boon of emergency
prices; its troubles are events of the past, only the promised land lies ahead.
No one who has participated in the administration's emergency price program
can be insensible to the bitterness and antagonism which attends the inevitable
disillusionment. The Recovery Administration will suffer no attacks more
devastating than those which it invites by the indiscriminate raising of hopes to
which it can not lend substance.
Emergency activity on the part of the Recovery Administration will continue
to be futile until it comes to be guided by definite purpose and to embrace lines
of control more direct and more fundamental than the fixing of prices. Emergency price-fixing, unless completely recast and conceived of as one element only
in a thoroughly reconstituted plan of governmental emergency action, has no
place in a program of either recovery or reform.
PRIVATE PRICE CONTROL AND CODE POLICY
STATEMENT AT PRICE HEARING, JANUARY

9, 1935

(By Ruth Ayres and Enid Baird, Consumers' Advisory Board).
If price control under the codes has proven impracticable, the withdrawal of
price-control provisions will not of itself restore American industry to the control
of free competition. There will still remain the problem of industries that had
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successfully established and maintained internal controls in the price field prior
to the N. R. A. Some of these industries had devised controls that were wholly
legal under court interpretations of the antitrust laws, while other industries
were making use of controls either expressly prohibited or subject to court action
if proven. The economic effect of these different kinds of control is often similar
or identical. It is the existence of price controls exerted within an industry which
is of significance; not the question of the existence of an illegal monopoly. Where
it is known or seems probable that an industry presenting a code of fair competition for approval has established some degree of price control, several courses of
action'are open t, lhe N. R. A.
One. It can, as in the case of the bolt, nut, and rivet industry, refuse to incorporate in codes provisions contrary to a consent decree.
Two. It can grant provisions which, taken as a whole, adequately bolster the
controls already established. An example of this type of action may be seen in
the Cement Code, which, while it contains no specific provision incorporating the
well-established basing point system into the code, is replete with provisions
which cannot but serve to implement the basing point system.
Three. It can practically ignore the significance of the existing control as in
the case of the temporary Aluminum Code. The fair trade practice rules of this
code include a provision quoting only one section out of many from the consent
decree under which the Aluminum Co. of America, sole producer of virgin aluminum in the country, has been directed to function; furthermore, no price-filing
system, the publicity from which would be a restraining influence upon the monopoly, is provided.
There are numerous types of industries in which some degree of internal control existed prior to the N. R. A. In many instances present approved codes
have incorporated and consolidated previous controls. Tile following examples
illustrate some of the problem situations with which the N. R. A. is faced.
I. One of the means of legally effecting control over prices is through centralization of patent ownership. Sometimes this device is used spontaneously;
sometimes it is used as a substitute for other means held to be contrary to the
antitrust laws. A case in which price stabilization was achieved through a
patent licensing system is to be found in the Asphalt, shingle and roofing industry,
whose leading members, when charged by the Department of Justice with price
fixing agreements, sold their patent rights to a single patent holding corporation
which in turn granted patent leases freely to all on condition that specific selling
terms should be used.
In this instance the terms of the N. R. A. code added further control to the
existing situation. Included in the price provisions is a method for the enforcement of the freight averaging methods of merchandising previously attempted.
The code provides "each member of the industry shall publish his prices, terms,
and conditions of sale * * * affecting each such class in the trade, for the
territory to which such prices, terms and conditions of sale apply." Another
clause so specifies the items to be included in a cost formula that the resultant
price floor cannot fail to be high.
Here
is a situation
n which the
hasprices
carried
forward
and strengthened
under
which an industry
has present
operatedcode
to fix
to the
consumer
who has
had no corresponding protection.
2. Where
in eases
as the
following, for
explicit
price-fixing
powersthearedangers
asked
from
N. Rt. A.,
theresuch
is some
opportunity
consumers
to indicate
of the proposal and to call attention to past records of price agreements. At the
hearings on the proposed plan for stabilization of the newsprint industry, their
customers, the newspaper publishers, centered attention on the past history of
the newsprint industry and on the consent decree of 1917 issued against members
of the Newsprint Manufacturers Association. This decree ordered said manufacturers to refrain forever after from any attempt to maintain and raise prices
by collusive agreements.
In this particular ase, because of the previous record of price fixing at a high
level, plus the opposition of a well-organized buyer body, the adoption under the
N. It. A. of the proposed plan of cooperative price control has to date been prevented, even though this plan was meant to raise a price thatit the time
r of ir
proposal was generally admitted to be relatively low.
3. When, as in the case of most industries, there is no adequate organization
of the consumer group, and when price control powers are nt explicitly written
into codes, but exist under the shelter of, or in spite of, the codes, tie responsibility for protecting the public interest necessarily falls heavily on the Government. The problem before the National Recovery Administration is especially
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linked with the administrative provisions in the codes when the method of
achieving control is by private concerted action.
Consider glass. The files of the Department of Justice and the files of the
National Recovery Administratiou Deputy Administrator show that a large
plate-glass manufacturing company was at one time enjoined by decree form
exercising methods of intimidation to control price; they show that members
of the flat glass distributing trade engaged in the allocation of sales territory
as a measure of control, and that a heavy fiin' was imposed ill thisconnection.
Yet the proposed Flat Glass I)istributors' Code provides for cloe interlocking
between manufacturers and distributors. It creates five regional territories for the
administration of the code, despite the fact tho,,t there have already been complaints that this set-ul) was designed for the very aallocation of sales territory
that was used in the past. The code does not provide clear protection against
the possible misuse of this regional set-up for price control purposes. We are not
suggesting that the National Recovery Administration forbid subdivision iito
regional administrative areas because of the possible use of such areas to perpetuate a previous price-control systeni; but the record does not suggest the need
of niore thau the usual compensating safeguards in the way of Qovernmnent
supervision or observation of the code if the apparently innocuous territorial
divisions are to be granted.
4. The next case is one in which the price-control provisions in a series of
National Recovery Administration codes has resulted in the erection of a system
of price control uniting an entire industry that has long been seeking this goal.
In the paper distributing trade there has been for years a program of resale
price maintenance through the circulation of a so-called "Blue Book" of suggested mark-ups for the use of paper distributors in different regions and through
cooperation with the manufacturers of various paper products.
This price-control measure was so carried on by the Pacific States Paper Trade
Association that investigation by the Depo.rtment of Justice resulted in the
issuance of a consent decree in 1923. The distributors involved agreed to desist
in the future from such combinations in restraint of trade.
Under the various paper codes the National Recovery Administration has
supplied the missing links to a program of price maintenance throughout this
entire industry. Most important was the achievement and the maintenance of
identical prices by the manufacturers of paper, through the assistance of the
elaborate price-fihing mechanisms in the several codes of fair competition. In
the paper distributing trade the regional set-up under the open price-filing provisions, and other sections in the code, have perfected the maintenance of uniform
mark-tips; further, the mandatory replacement cost and labor mark-tip clauses
have assured a large measure of uniformity.
There has long been great stability of prices and a substantial control by
manufacturers of certain grades of paper- notably in the book paper industrywhich was proceeded against by the Federal Trade Commission in 1916 for its
activities in enhancing prices by methods that were in restraint of trade, but it
remained for National Recovery Administration codes to complete the pattern
of uniform prices, uniforin discounts, and uniformly restrictive terms that face the
purchaser of paper today. Uniformity of prices on Government bids during the
last year and a half offers eloquent testimony on this subject.
5. In the textile bag manufacturing industry practices in regard to restle
prices, terms, discounts, and freight allowances had been seriously questioned
by the Federal Trade Commission. It is only fair to this industry to state
that nothing illegal was found in its activity. 'We are not raising the question
of legality, but economic policy.
This sane association presented the Code of Fair Competition of the Textile
Bag Industry in June 1933.
The National Recovery Administration might have chosen either one of two
alternatives in its attempt to further fair competition in the textile bag industry.
It might have denied price-fixing powers; it might have admitted such powers
and provided safeguards to the public interest by including in the code special
supervisory powers in the hands of the Administration. It did neither of these
two things.
What it did was to experiment with price controls. The protests of the Consumers' Advisory Board that the mandatory use of replacement costs for raw
materials would tend toward price fixing were overruled on the ground that such
a use of replacement costs was a customary practice in the Industry, Other pricecontrol provisions of the code provided all the miechanismns necessary to achieve
strong price control if the industry retained its previous wish to arrive at uniform
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contracts. In some cases they have reported tn increase from month to month
in sales uder such contracts. This increase lends iplausibility to the view expressed by some that the practice of executing contracts as of dates prior to the
effective date of the code lias li ccire widespread.
Sales on precode contracts probably have in average range of from 15 to 40
cents per ton less thain the niniumni prices. Contracts now being written to
sii oi!uent to June 16, 1935, are said by John L.Lewis
cover deliveries if all siz's
to carry prices averaging about 30 cents per ton lower than present code prices
and sahs are now being made as much as one dollar below code prices.
The minimum prices have been evaded in other ways. Certain producers and
their agents have written contracts containing clauses involving forfeits in the
event of the delivery of coal which fails to meet guarantees as to content of ash
and British thermal units known to be beyond the possibility of fulfillment. Shipments have been nade in excess of the maximum tonnage specified in contracts.
Coal of a high grade has been shipped at a price established for coal of a lower
grade. (The latter practice, often referred to as "sweetening deliveries", is
allowed in a reverse form by one division. They have ruled: ''Shipment of any
grade or size taking a lower price is permitted". This might appropriately be
called "souring deliveries" to the determent of consumers.)
Evasions of the code have been encouraged by the fact that present code prices
are apparently quite profitable. Reports from April to August 1934 showed that
the reporting producers during this period approximately covered their total
costs by their revenue from sales, inspite of the fact that from 17 to 63 percent of
the sales were made under contracts supposedly written before the code. Since
prices under precede contracts were about 45 cents a ton below code prices, it is
clear that the sales at the code prices carried most of the burden. If all sales had
been made at code prices the income of these producers would have averaged
from 7N to 28 cents per ton higher. Since last spring, while costs have remained
about the same, prices have been rising. The inference is that present code
prices are substantially above costs.
The effect of the code has been to establish a definite discrimination in prices
against certain groups of customers. Those buyers who have actually paid the
established price have found that their competitors or their neighbors have bought
at lower prices. Other buyers are being faced by discriminations embodied in
the established prices. The code prices contain arbitrary discrimination for
certain kinds of coal and certain classes of buyers. For example, there was a
differential set on steam coal by which Kentucky and West Virginia mines were
ermitted to deliver by lake to Milwaukee at 35 cents a ton less than to Chicago.
t was alleged that this differential resulted from a bargain by which Indiana and
Illinois operators were given preference in the Chicago market and Kentucky and
West Virginia operators the preference in Milwaukee.
In some markets, consumers are discriminated against on the basis of the type
of building in which the coal is burned. For example, different prices are estalished for contracts with hotels, apartment buildings, and off-track steam plants
in the St. Louis metropolitan market.
Consumers have complained of discrimination between grades and sizes of coat
An example of this is a letter stating in part: "Mine prices fixed by the Coal Cod,)
Authority here are not in accord with the quality of the coal. The spread il
price between Frederick District (third grade) and Louisville District (first grade)
at the mine is around 33 percent while the spread in heat units is around 8 percent."
Other protests have been received complaining that the relatively narrow margins
on steam sizes were compensated for by wider margins on the prepared sizes used
by domestic consumers.
There is admittedly a general disposition to combat the trend toward trucking
coal as opposed to rail shipments by setting discriminatory differentials of from 10
to 75 cents per ton for less-than-carload sales. Thus far, there is insufficient
evidence to indicate that the cost of loading into trucks is any greater than into
railroad cars. Mines without railroad facilities, which haul their coal by truck
to rail terminals, must charge the same arbitrary differential against the coal
dumped into customers' trucks at the mine. This means that such customers
must pay prices at the mine higher, regardless of distance, than rail customers
pay for coal trucked by the producer to a railroad.
The majority, if not all, of the members of various divisional and subdivisional
code authorities are representatives of rail mines. This fact multiplies the difficulty of satisfactorily adjusting the inequities such as described above.
The attractive level at which minimum prices have been established has encouraged the expansion of an already overdeveloped industry. It is reported
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that in some areas, especially in the coal-bearing hills along highways, "gopher
hole" mines have been opened up in almost every hollow.
In some divisions, adjustments of the mine prices of coal have been used to
regulate the share of the total business going to each producer. The result of
such procedure has been to limit the production of efficient operators whose
ability to produce good-quality coal at low prices would have given them operation nearer their capacity, and to encourage, at their expense, the continued existence of uneconomic mines. The determination of freight allowances by the
marketing agencies has created a honeycomb of prices that has fostered discrimination between one buyer and another, and uneconomic cross hauling of
coal as well as its production at uneconomic points. The code itself does not
provide for any consideration of production costs, economic or otherwise, in the
establishment of the minimum prices.
We believe that it has been unwise to leave to private business the administration of provisions so vitally affected with a public interest.
11. RETAIL SOLID FUEL

The code originally proposed by the National Retail Coal Merchants Association provided for the fixing of prices, discounts, terms, and conditions of sale of
all sold fuel sold at retail. The "superemergency" provision of the code finally
adopted and approved x as invented for the purpose of this code and was in its
least considered form when it was hurriedly inserted to replace the price-fixing
provision which was denied this trade. It is at wide variance with present
N. R. A. policy.
While the code was being considered for approval the Consumers' Advisory
Board advised disposal of the price provisions. At that time we stated: "There
is little question that the effect of the price fixing provision, if approved, will be
an advance in the present level of prices to consumers disproportionate to increases necessitated by the wage and hour provisions. * * * The major
burden of higher prices will fall on a class of consumer least able to bear it.
* * * Consumers will be deprived of saving resulting from the superior efficiency of individual or particular groups of retailers, * * * There may result
a permanent loss of customers to the coal industry. * * * Fixed prices under
this code, in our opinion, may involve the administration in difficulties and embarrassment and tend to defeat the objectives of the National Industrial Recovery
Act."
Since that time the operation of the superemergency provisions of this code
has created a greater volume of consumer complaints and embarrassment and
administrative difficulty for the National Recovery Administration than any other
code with the possible exception of lumber and cleaning and dyeing.
According to the code provision costs were to be determined on the "basis of
actual cost sheets * * * and all other available data, foreach kind, grade,
size, and blend of solid fuel and each classification of customers." When the
National Recovery Administration undertook to enforce this part of the code
by a careful review of the emergency prices, the National Code Authority resigned
in protest.
However, the facts which appeared during the review indicated the imperative
necessity for careful supervision. In crery case in which the National Recovery
Administration requested supporting d(a and received it, the cost determination
was found to be too high.
The lowest reasonable costs proposed forvarious regions in the industry were
such as to perpetuate high-cost uneconomic retail establishment, maintain local
association prices, and eliminate from many areas competition of truckers hauling
direct from the mines to the consumer. Divisional code authorities promulgates as cost figures prices that were in ahnost every instance high enough to
insure a substantial return above the costs of most of the inefficient members of
the industry.
The determination of costs was made in some areas almost without evidence.
In one area where cost forms were distributed to 800 dealers, 70 were returned to
the divisional code authority. The chairman explained as follows: "Only 36
were of sufficient detail to be used in determining costs. Thirty-three were fairly
complete and were tabulated. The other three were complete and formed the
basis (' our determination."
Representatives of one divisional code authority explained at a public hearing
their procedure in cost determination, which was probably the procedure of a
number of the others. After looking over the cost reports received from the
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dealers they turned their backs upon them and drew on their own experience
and trade knowledge" as retail solid fuel dealers and agreed upon the minimum
costs to be set for the various classifications of fuels and customers. In other
areas where divisional code authorities felt constrained to decide approximately
on the basis of the facts supplied by the cost reports, in more than one instance
they eliminated certain low-cost reports and drew their conclusions from those
remaining. In some cases auditing firms employed by the code authorities threw
out low-cost reports. In other areas auditors revised cost reports by substituting
trackiug charges based upon hire of delivery trucks, in cases where dealers
reported lower costs for their own trucks, by increasing the amounts for executive
salaries, arid by multiplying the cost for each service by the total tonnage handled
by a dealer even though many of these charges did not apply to each ton of coal.
In most areas costs were not representative of the number, size, and types of
dealers in the area, Blanket determinations were made covering rural and metropolitan areas. A number of areas used forms that made provision for reports
of the cost of traveling, entertainments, donations, life insurance, subscriptions,
association dues, bad dIebts, credit arid collection, arid interest expenses. Depreciation, miscellaneous expenses, salary expenses, mid joint costs were often
handled improperly. Degradation costs and service charges were rarely determined on the basis of any cost information.
Costs determined for anthracite were usually based upon the published prices
of "line" companies instead of on actual invoice costs. Savings formerly available to the conurrers ii one area through the use of rail arid water shipments
were einiiatod.
In areas where coal is trucked direct from rires or docks to consumers either
the ecorrormis of trirrking were ignored or truckers were required to add to their
costs an arroirnt equ:l to tire freight rate.
Customers were usually classified ,is doiestie, governmental, industrial, etc,,
and arbitrary cost differertials were set for the different classes. One buyer illustrted the effe t of such. practices by pointing out that lie operated two buildings
situated on the satmc street and separated only by an alley. The coal chute in
one building is directly across the alley from the chute iii the other. One building
burns slightly more th'n 3,000 tons a year and tire other slightly less, Although
the actual cost in caiih case must te the same, the "cost as determined by the
code authority was 31 cerits greater per toi on the same kind ard grade of coal in
the case of the one building than ini the other."
Divisinal eude authorities admitted that the usil procedure was first to
determine, arritrarily, costs for steam sizes of eoal. These were set at levels
low enough to avoid rising the business of large consumers, Then costs for other
fuels arid customers were set high enough to bring a total realization above total
costs.
In nori of the areas were there more than scanty estimates oif tonages classifled for the various kinds, grades, sizes, arid hends of solid fuel and the amorrnt
of sales by tons or dollars to the different classes of trade. Without such information it is riot possible to set reasonable differentials and to estimate the income
that will be realized by the cost determination.
In most areas consumers arid even members of the trade str'iuoslv onprosed
these cost determinations. An example of some of the milder protests'is ai area
in which almost half the dealers signed a petition requesting the divisional code
authority to cancel the prices fixed. They pointed out that they could sell cnal
to the public with a fair profit at prices from a dollar to $1,25 a ton below the
fixed price. They said, in part: 'We are paying code wages, ohserving code
hours, and all fair practices. Since those prices have been fixed, the retail coal
trade in this area hars been at a practical standstill. It is decreasing employment.
It is working grave injury to tire National Recovery Administration by arousing
unfavorable l)ublic opinion by endeavoring to forc5 them to pay more than fair
prices. It is ruining the coal industry in this area. Continuance of this policy
would result in 'freezing out' the small dealers arid entirely destroying competition. We do not want any price fixing on coal in this area. We urge your immediate action."
When, over the viol ent protests of the industry, National Recovery Administration undertook to review the cost determinations, a painful process of radjustment ensued. Areas withheld cost reports. Reports frequently did not give
sufficient data to judge tIne accuracy of the allocation of expenses between two
or more lines of business of the dealers. Some areas made determinations of
"end prices" without any break-down to indicate the means of arriving at those
figures. In many instances the cost reports submitted were riot in sufficient
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detail to permit a review for the purpose of eliminating excessive charges for
legitimate items and any charges for such items as profit and interest on investment, which were excluded by the code. Prices for comparison with earlier
periods were seldom furnished. One area has refused to report a breakdown of
salary costs. In some areas costs which seems to be reliable range from 65
cents to $3.65 per ton, a variation which illustrates the difficulty of setting a
lowest reasonable cost satisfactory to the industry and consumers. Dealers
have declined in many instances to make a resurvey of their costs to supply the
necessary information to enable National Recovery Administration to make a
reasonably accurate review. After National Recovery Administration's review
dissatisfaction with service charges, trucking charges, degradation costs, and
cost differentials for customers classifications has continued. In some areas in
which divisional code authorities are delaying to send the requested information
which would probably result in lower costs, prices determined early last summer
are still in effect. Over a million consumers at present are required to make
their purchases in such areas.
Much of the problem of fair competition in this industry lies in the fact that
certain dealers give short weight and substitute inferior coal 'for that which they
purport to sell; and in the failure of certain dealers to observe code labor conditions. Vigorous enforcement of local ordinances requiring full weight and of code
provisions which forbid substitution and which establish minimum labor standards
would have benefited the industry. It might also have been desirable to encourage the development of better information about the industry's costs. But
in the scramble for price protection certain areas made no serious eflort to enforce
the rest of the code. Thus they turned their backs upon their constructive
opportunity. Their efforts to set high prices led in St. Iouis to the appearance of
a new group of truck dealers to add to the competitive struggle, in Baltimore to the
installation of oil burners, and in many places to general delay by consumers in
buying their winter's coal. The effect of high retail prices reinforced the effect
of high nine prices in reducing production and employment at the mnies.
And the experiment still continues.
(The following tables were attached: Table I.-Extent of precode contracts in
effect in the bituminous coal industry, April to August, 1934; Table II.-Su.sntary
by divisions of average total cost per ton, average realization per ton, and average
profit (or loss) per ton of bituminous coal, April to August 1934; Table IlI.Index numbers of the wholesale prices of bituminous coal, by months, 1930 to
date (1929=100); Table 1V.-Index numbers of employment and pay rolls in
bituminous ruining, by months, 1930 to date (1929=100); Table V.-Monthly
index numbers of production and stocks of the bituminous coal industry, 1932
to date.)
PRICE CONTROL THROUGH LIMITATION OF PRODUCTION

IN THE MACKEREL EiSa-

INo CODE
STATEMENT OF CEORGE B. HADDOCK, CONSUMERS' ADVISORY BOARD STAFF, ON
EFFECT OF THE ATTEMPT OF THE MACKEREL FISHING CODE TO INCREASE MACKEREL PRICES BY LIMITING PRODUCTION

Summary
1. The Atlantic Mackerel Fishing Code contains provisions designed to reduce
the number of pounds of mackerel caught and sold by fishermen, for the purpose
and with the hope of Increasing prices on mackerel, thus increasing the earnings of
fishermen.

2. Mackerel prices increased as a result of the program, but they did not increase
to the same extent that volume was reduced, and the net earnings of fishermen
under the limitation plan were less than before its inception.
3. When it became evident that the fishermen were not benefited by limitation
of volume of production, the Administration was requested to establish minimum
prices as a supplement to the production curtailment program.
4. The executive committee requested discontinuance of the production limitation program because of its failure to increase the income of fishermen and because

of difficulty in securing compliance.
During the past few years, the average weekly earnings of mackerel fishermen
has steadily declined, until last year the average income of fishermen was so low
as to barely enable them to exist. With the purpose of and hope of increasing the
119782-35-- T 4-- 8
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earnings of fishermen, the Atlantic Mackerel Fishing Industry Code was proposed.
When approved, the code contained provisions for limiting tile catch of mackerel
to a point where production would balance consumer demand at a price most
advantageous to the fishermen. The executive committee of the code was
empowered to "estimate consumer demand," and to issue regulations to limit
the catch of mackerel to that figure. It was believed that a reduction in the
amount of mackerel placed on tile market would result in a rise in prices sufficient
to equal the cost of production.
In order that the term "cost of production" may be understood, it is necessary
to realize that the cost of mackerel fishing includes the amount paid to the
fishermen for their labor, cost of upkeep of boats, nets and fishing gear, and
cost of supplies, fuel, and other operating expenses. Fishermen are not paid a
weekly salary, but are compensated by a share in the proceeds of the catch. If a
boat makes one trip or four trips a week, each fisherman will receive a certain
percentage of the total earnings, after deduction of direct operating costs. So
labor cost is a fixed cost, regardless of the number of trips made by the boat.
Fishermen cannot be laid off during periods when the boats are idle, and then
paid a fixed wage for the time the boats are in operation.
Several years ago, the United States Tariff Commission made a study of the
cost of catching mackerel by purse seine boats. The conclusion was reached
that in years of normal production (averaging about 41,000,000 pounds a year),
the per pound cost of production was about 3 cents. The executive committee
adopted this figure, and attemped to so regulate the volume of production as to
keep the price per pound for mackerel close to 3 cents.
The code was approved early in May, and on May 29 toe executive committee
presented to the Administration an estimate of consumer demand for mackerel,
together with a set of regulations designed to restrict the catch of mackerel to
that figure. During the next week, the committee revised its estimate, and on
June 9 the Administrator approved Regulation No. 1, which estimated consumer demand at 700,000 pounds per week, and placed a limit upon the number
of pounds which any boat could catch and sell on any single trip. No limitation
was placed upon the number of trips which a boat could make during any week.
The members of the industry commenced operation under this regulation the
week ending June 9.
The week before the regulation went into effect, over 1,500,000 pounds of
mackerel were landed, and the average price received was 1.3 cents per pound.
During the first week of operation under the regulation, the volume of catch
dropped to 614,000 pounds, and the price per pound rose to 2.4 cents. However,
the total value of the catch, and the return to boat owners and fishermen fell
sharply. The net return to boat owners and fishermen is calculated by multiplying the number of pounds of mackerel sold, by the price per pound, and deducting
the direct expenses of the trip. The week prior to the production curtailment
regulation, the boat owners and fishermen received over $20,000, while the week
following the regulation, they received leas than $15,000, despite the fact that the
price increased from 1.3 cents to 2.4 cents per pound. Since the direct costs
remained about the same, the net return to the fishermen was less than it had
been. The next week, production declined to 420,000 pounds, and although
prices increased to 4.4 cents per pound, the amount received by fishermen still
remained below that received by them the week ending June 2, before the regulation went into effect.
During the first 2 weeks of the operation of the production-restriction program,
the boats generally were not making more than one trip per week. During the
next 2 weeks, the fishermen decided to make two or three short trips per week
instead of one long trip, thus staying within the regulation so far as pounds caught
on any one trip were concerned, but bringing their total weekly landings up to a
higher figure. As a result of this development, production increased rapidly
during the next 2 weeks, and in the week ending June 30, production reached a
level of one and a quarter million pounds. The price per pound dropped from
4.4 cents to 2.2 cents, but the total value of the catch increased to $27,682.
In order to curb this rapid increase in volume of production, the executive committee issued regulation no. 2, which was approved by the Administrator on
June 28. This regulation divided the boats into two "squadrons", each of which
was permitted to fish on alternate weeks, thus cutting in half the number of boats
which would be fishing at any time. Since the boats were still permitted to make
as many trips per week as they could, and since the supply of fish available for
catching was unusually plentiful, this regulation proved ineffective, and for the
zwxt 4 weeks, the volume of production of large mackerel remained slightly in
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excess of a million ponilds per week, while prices stayed between 2 and 2y cents
per pound. The average weekly value If the catch was between 24 and 25 thousand dollars.
The figures used in this sulnroarv relate only to large mackerel (above 1V
pounds), because of diffieulty
insect in eg accu rate detailed information o weekly
production and prices of siall mackerel. Iiowever, the effect of the code on
production (fsmall mackerel, and the prices received for the same, was practically
the same as its effect on large mackerel, and the c(oiclusions which may be drawn
from the information relating to large mackerel apply with equal accuracy to
small mackerel.
The production during the entire month of July was very close to the average
production of mackerel during previous years, the regulations thus far issued
having very little effect en the total number of pounds caught.
During the month of July the executive committee increased its estimate of
consumer demand, and(presented to the Administrator a further regulation to
limitthe amount of mackerel which could be landed by any boat during any
week. Although this regulation was not officially approved by the Administrator
until late in Augi: " the committee put it into effect the early part of August,
and it was generally observed by the fishermen.
Asi a result of this new regulation, the production of mackerel the week ending
August 4 declined to 445,000 pounds, and the price per pound increased from 2.4
cents to 3.8 cents. During the rcmaiiiiler of the fishing g season, production never
again exceeded 500,000 ounds per week, and prices averaged ahove 4 cents, Yet
during the remainder of the season, the weekly value of catch, and the return to
boat owners and fishermen, only once exceeded $10,000. Toward the end of the
season, when volume of production declined to less than 100,000 pounds, the
weekly income of the fishermnie dropped to less than $2,500, regardless ofthe fact
that prices increased nearly to 5 cents per pound.
Throughout the entire season, whenever production was reduced to a point
where prices rose above 3 cents per pound, the return to fishermen fell below the
weekly return received before the program was commenced. Moreover, as volume
of production was decreased, the per unit cost of production increased to a greater
degree, so the net return was less than it would have been with a greater volume.
The effect of the production limitation program was to hurt the fishermen
(because of decreased income), and to hurt the consumer (because of higher prices
and a smaller available quantity of mackerel). The only ones to benefit from the
code program were the mackerel themselves. This was not the intent of the
proponents of the code.
The whole trouble lay inthe fact that mackerel prices did not rise to the same
degree or extent that production dropped. When mackerel prices went too high,
buyers would buy other kinds of fish or meats, the prices of which remained
practically unaffected by the mackerel code. Every time mackerel prices rose to
a point high enough to offset the lower volume, consumer demand decreased to
such an extent that prices had to be lowered again in order that the mackerel
could be sold, thus leaving the fishermen with a smaller nct return than if they had
produced a greater amount at a lesser price.
Early in July the executive committee recognized the fact that the productionlimitation plan was not working as had been anticipated and it petitioned the
Administration to establish minimum prices below which no mackerel could be
sold. The Administration recognized that it would be impossible to force consumers to buy mackerel at a higher price than they would have to pay for comparable substitute foods, and refused to fix minimum prices, pointing out that
the experience of the production-limitation plan itself indicated that high prices
reduced the volume of mackerel which could be sold, and that a small volume at
high prices would not give the fishermen as great a net return as a larger volume
at lower prices. Even if the requested minimum prices had been approved, the
fishermen would have received less money per week than before the code went
into effect.
The denial of minimum prices, coupled with despondency over the unsuccessful
operation of the entire production limitation program resulted in the executive
committee's recommendation that the plan be discontinued, and all regulations
rescinded. This action was taken during the month of October. The following
statement was made by the administrative representative, in his final report to
tle Administration:
"During the first few months of the operation of the code, the executive committee was zeaous in its efforts to adjust regulations to the changing run of fish
and changing market conditions. But it nmt with a series of delays in securing
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(administrative) approval of its regulations. Approval sometimes came so late
that conditions had already changed to require other revisions. By the latter
part of August, members of the executive committee felt that their efforts were
nullified by delays and it became impossible to get a quorum at meetings.
"At about this time the observance of regulations became increasingly lax.
This was the natural sequel of days of delay inapproval of committee regulations.
When the old regulations were inappropriate to the changed situation, the inemhers of the industry could not see any sense in abiding by the old regulations.
When situation arose which was not met by a regulation (I refer to destructive
price cutting, for which the committee devised a lowest reasonable cost regulation, administrative approval of which pended for 3 months and was finally
denied), members of the industry apparently decided that their code was inot
giving them the help they expected, and thenceforth disregarded the regulations."
The administrative representative presents a criticism against the delay
and red tape of administrative supervision over the actions of a code authority,
a complaint which may be justified. Yet it appears evident that there must be
a check on the onthu dasni of individual members of an industry who have been
placed in a position to put into operation their theories which they feel would
cure all the evils of their industry.
Whatever the merits of the criticism of administrative delay and supervision, it
is believed that 6he facts of the case conclusively show that the program would
not have worked had the Executive Committee been given full power to act without administrative approval.
REGULATING CHANNELS

OF

TRADE

IN THE PLumBNo

FIXTURES

INDUSTRY

A STATEMENT PRESENTED AT PRICE HEARING, JANUARY 9, 1935
(By Leander Lovell, Consumers' Advisory Board)
The story of the Pumbing Fixtures Code to date is the tale of the break-down
of indirect price fixing. The methods employed were more circuitous than those
common to ordinary price control. There were no provisions as in certain other
codes, allowing the industry, with a minimum of Government supervision, to
set price floors below which no member might lawfully sell. But, equally direct
in aim, though less direct in method, the plumbing manufacturers embarked on
an attempt at price fixing, calling it price stabilization, through restriction of
the channels of distribution.
They attempted to maintain traditional forms of distribution (in this case the
combination of manufacturer-wholesaler-plumber) in order to preserve resale
prices and accepted price relationships. The technique of such a scheme involves
the favoring, by price or other means, of chosen agents of distribution, and the use
of devices to keep out new factors that niight not so readily conform to fixed
ideas concerning prices and distribution; and the successful operation of such a
scheme would logically result in a slowing up of sound evolutionary progress in
the distributive system and in the maintenance of prices at unwarranted levels
because of the support of unnecessary distributive units
The chances for some measure of success in this plan were excellent in the
plumbing fixtures industry. The idea was not new.
In 1912 the Supreme Court of the United States found a combination in
restraint of trade to exist among the manufacturers of cast iron enameled ware.
On this occasion a pool of important patents was being used as a means for making
of certain restrictive rules, including among others tire prohibition of sales to
jobbers except fixed prices and of resale to plumbers except at prices determined
by the manufacturers. More than 85 percent of the manufacturers and 90 percent of the jobbers cooperated in the venture. In 1927 the Supreme Court declared similar activities of the manufacturers of vitreous chinaware to be in
restraint of trade.
Moreover the wholesalers and plumbers, tire other two groups in the marketing
set-up, were of much the same mind. The plumbing contractors or master
plumbers had made efforts at such restriction as early as 1886, or earlier. The
advent of the mail-order house into the handling of plumbing goods had been
opposed by efforts to boycott those concerns finding it desirable to sell to the
mail-order houses.
What the industry wanted in its codes was first defined in the proposed code
for the contracting and retail division of the plumbing and heating industry.
Article VI (c) stated in part:
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"* * * Provisional upon the adoption of a reciprocal system by recognized
wholesalers, the contractors agree to purchase all of their plumbing and/or heating
products from recognized wholesalers. * * *"
The same section also included a requirement that anyone doing both wholesaling and retailing must conduct each level of the business separately, "with
an individual system of accounting in accordance with the respective codes of
the wholesale and retail branches of the industry" prohibiting such a wholesaler-retailer from selling to consumers at prices "that would be lower than prices
charged by retailers under the provisions of this code."
The plumbing wholesalers, in turn, included in their code as revised for public
hearing on September 23, 1933, a provision (rule B-24) limiting sales of plumbing
goods (other than pipe, valves, and fittings) to licensed plumbing contractors,
in those States where there are laws governing the installation of plumbing
fixtures, and in other States "only to business firms or corporations generally
recognized as being properly qualified by knowledge and experience to install"
the fixtures. Such a measure was advocated ostensibly on the grounds of health,
but it is probably more than a coincidence that the measure promised to serve
well as an instrument of price and distribution control. A further provision in
the same rode made it an unfair method of competition for any wholesaler to
quote or sell at lower than manufacturer's published resale prices.
Although these provisions were not approved, other provisions in the approved
Wholesale Plumbing and Heating Code go a long distance in the same direction.
These other less direct means of restricting distribution include definitions of
wholesalers, wholesaler-retailers, plumbing contractors, and of "institutional,
commercial, and/or industrial users of plumbing products." The last-named are
defined as governmental agencies and commercial buyers who purchase on a
wholesale quantity basis and who employ "regularly on full time, a properly
qualified master plumber."
Any member engaged in business on more than
one level is required to segregate his levels of business.
The manufacturers of plumbing fixtures were peculiarly successful in their
attempts to obtain similar code provisions. Section 7 of article VIII contains a
most restrictive definition of a wholesaler, making it practically a requisite for
such an individual to become a member of the Wholesale Plumbing Code in
order to receive the manufacturers' wholesale prices. In order to tighten the
traces, however, this section continues by prohibiting manufacturers' sales to
consumers and by requiring manufacturers in their turn to segregate levels of
business. Further to insure the operation of the scheme, the code authority is
given power to establish, subject to administrative approval, a differential between levels of prices given to the wholesalers and to retailers and to require at
any time the filing by each manufacturer of the names of his customers, his schedule of discounts, and other such information.
This section also limits quantity discounts to 5 percent. And, as if taking the
words directly from the niouths of the wholesalers, manufacturers are told to
publish and distribute suggested prices for consumers. Other sections of the
same article provide for open price filing and the filing of copies of invoices,
credit memoranda, and sales documents as required by the code authority.
This is what it all means: A manufacturer must file his prices, customer lists,
and discount schedules. If lie operates wholesale branches, these must sell to the
plumber at the required level, and neither he nor his branches may sell to consumers. The wholesaler in turn will sell only at the prices suggested by the manufacturer and only to contractors and others who employ contractors. The
plumber will receive suggestions about prices for his sales to ultimate consumers.
True, no section of the code dictates to the manufacturer the exact price at
which he must sell. There are, however, in addition to the above provisions
in the Plumbing Fixtures Code, several others. One of tL.se provides for
standardization of the industry's products by the code authority aid requires
the manufacturer to make proper charges for deviation from such standards.
Another provision gives the code authority, with administrative approval, the
right to grade the industry's products, and prohibits the sales of second-grade
ware. A third provision prohibits sales to anyone handling used plumbing or
heating supplies. A fourth section provides for the establishing of a mandatory
uniform cost system.
To the extent that these provisions might have operated to realize the hopes
of their sponsors, the objections of the Consumers' Advisory Board are well
known and clear. Price fixing by indirection is still price fixing. To the extent
that such provisions are dooied to fail, to that extent do they cast discredit
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on the entire Recovery Administration and impair the valid portions of the
recovery plan. Now, what in fact have been the results?
Both Bureau of Labor Statistics prices and complaint letters attest that prices
of plumbing fixtures increased sharply in the latter part of 1933. These price
increases were uniform and were regarded as distinctly unreasonable by wholesalers as well as by others. Certain of the increases amounted to more than 100
percent. Coming at the very period of code making, they gave advance notice
of what was anticipated under the operation of the Code for the Plumbing
Fixtures Industry.
Prices of plumbing goods, as reported by B. L. S., reached a plateau about
September 193:3. This they maintained through April 1934. Then the decline.
Since the middle of 1934, the deputy's files have served as a spectacular, hurt accurate barometer of the state of the plunibing fixtures industry. WUhat began with
a few complaints on code authority discrimination turned, in September 1934,
into a landslide of complaints against the code and its enforcement.
The prices of plumbing goods have been falling since April 1934 have reached
new depression lows, and the end is not yet.
What wrecked such a grandly conceived structure?
A. To begin with, the mail-order houses lid net fit readily into the system.
Their prices did riot rise sharply in 1933. They felt no necessity for separating
their levels of business, sold in great quantities to the ultimate consumer, and held
outstanding contracts binding certain medium-sized manufacturers to afford them
prices considerably more favorable than those granted to so-called "legitimate"
wholesalers. The mail-order houses did not believe in open-price filing or in the
restriction of trade discounts; they reacted to the code by prohibiting the disclosure (as required in art. VIII, sec. 2) of their contracts with certain code
members. And, above all, they proceeded to lower their prices.
A. member of the code authority resigned from that body after becoming
thoroughly convinced that the code could not he enforced, as Ie liut it, "largely
because of the combined defiance of several of its provisions both on the part of
the mail-order houses and the manufacturers supplying same.
The refusal to
allow the filing of contracts, which is the nature of the "defiance" referred to, is
being tested in a case which has rested in a Milwaukee court several months.
B. In order to retain its proportion of the business, the largest manufacturer
in the plumbing fixtures industry, with between 60 and 100 branch houses,
started out to meet the competition of the mail-order houses and even to beat
the latter at their own game. To add to the difficulty, the industry's openprice filing plan (designed to stabilize the distributive system) proved shortly to
be "too open." Small manufacturers hitherto selling their nonibranded wares,
by ofering sihpric co0nocsions soon fou nd their market taken b their large
The resulting strain upon the relations between small and large members of the
industry is amply attested by the flow of complaints to the Administration.
with
perfectly
mathematical
relation
whosesaler
plumber,
In aother
words,
has developed
what was to
have to
been
a united and
front
of all manufacturers
into a very serious struggle over prices among the manufacturers themselves.
And in the conflict, the industry has reached a new low, not only in prices, but in
morale.
C. The prohibition of the sale of secoil-grade ware, under article VIII, section 3 and 4 of the Plumbing Fixtures Code, is a part, too, of this story. Seconds,
it should be borne in mind, are serviceable, having a definite and ready market,
and their production is almost inevitable, to a greater or less extent, in the manufacture of clay products.
Vitreous-china seconds compete in price, however, with cast-iron enamelware
and are, to many, more acceptable than the latter. But more important is the
relation between sales of seconds and sales to dealers who handle used plumbing
goods, which is also the subject of code prohibition. Both prohibitions are
necessary to a complete control of the distributive channels. One price and one
kind of dealer are all that can be tolerated in the channel from manufacturer to
wholesaler to plumber. Already, one manfacturer, as if to test the force of the
code provision, has nearly wrecked the market in the Middle West by his sales
of seconds. Experience to date foreshadows the complete breakdown of this
whole group of restrictive provisions designed to influence the market and price
of industry products.
D. The'code prohibition of sales to consumers, of consignment sales, of quantity discounts over 5 percent are of the same stripe--desined to beat into a dead
level of uniformity any tendencies toward marketing vision and initiative-and
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about
these, too, the files of the deputy are replete with letters of dissatisfaction
and complaint.
.
This story points its own moral. The plumbing fixtures industry would be
well rid of the restrictive devices by which it has sought to consolidate its p&t
position at the cost of denying to itself all chance of growth and development.
And the Recovery Administration would be well rid of all responsibility for the
continuance of the condition.
THE EFFECT OF PRICE CONTROL AND PRICE STABILIZATION ON THE CONSTRUCTION

INDUSTRY
STATEMENT AT rRICE HEARING ON JANUARY 9, 1935

(By J. M. Hadley, Consumers' Advisory Board)
Inactivity in building now hampers economic recovery. Price control and
price stabilization devices in the building material manufacturing codes and the
chapters of the Construction Code have adversely affected building volume, as
will be shown in the following sta
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beginning of 1933 rents were 27.8 percent lower than in 1929, according to the
National Industrial Conference Board. The downward movement continued
through July. In August, rents remained stationary. A slight upturn in September was followed by further, although modest, declines until January 1934,
when the new low point since 1929 was reached. From January to July 1934,
there was a small increase of 3 percent but rents are still approximately 30 percent below 1929 levels. 'fith rents still low, and the market unstable, builders
are likely to wait for prices to swing into line.
In spite of this situation an effort has been made to raise construction costs.
The following chapters of the Construction Code prohibit submitting a bid that
is below cost, and prescribe formula by which cost is to be determined; a cop
of the bid must be sent to a bid depositary which, after the bids have been opene
sends a tabulation of all bids to each bidder, Painting, paperhanging, and
decorating industry; tile contracting industry; cement gun contractors industry;
electrical contracting industry; roofing an sheet metal contracting industry;
plumbing contracting industry; resilient flooring contracting industry; wood floor
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contracting industry; insulation contractors industry; kalamein industry; heating,
piping, and air-conditioning contracting industry.
To separate the influence of building material prices from that of construction
code cost formula is practically impossible. Their combined effect, however,
has been staggering to the construction industry. The industry is beginning to
realize what is happening. In this connection, the following is quoted from a
report of the Georgia branch, Associated General Contractors:
"Tendency on part of subcontractor to use code as means of fixing prices, thus
creating rackets. It is a known fact that in certain trade, subcontractors are
using thdir associations as a means of fixing high prides and in allocating work.
"Tendency on part of public to place work in the hands of irresponsible people
to avoid high costs entailed by adherence to code requirements.
"There are any number of specific instances where work has been awarded by
owners to ex-superintendents, foremen, labor foremen, etc., who do not carry
insurance, who secure materials through purchases direct by the owner, who
have no credit standing, in the endeavor of the owners to secure work done at a
less cost than would be permissible tinder code requirements.
"The codes are so involved and complicated that the general contractor
assumes responsibilities that are not defined.
"There has been no set-up or means by which the individual contractor may
be informed of the interpretations which are placed on the various codes in the
construction industry. Some means should be established at once where all the
official interpretations may be broadcast to every one in the building business.
"The codes fail to measure the economic value of completed structures, thereby
stopping private investment in construction projects.
"It is genqrallv recognized that the building costs are so high that under the
present investment structure, itTs'impossible to make a return on the investment,
thereby obviating a desire on the part of capital to invest in building construction. 'The tendency should be to reduce costs in order to enable capital to seek
investment in the construction field."
Similar reports come from other parts of the country; one of the most recent
was from the Metropolitan Builders Association of New York.
VOLUME

OF CONSTRUCTION

AWARDS

With the above considerations in mind, let us examine the course of construction
awards (chart 3). The downward sweep of all classes of construction volume was
reversed in 1933 when public works (chart 4), increased steadily from 20 million
dollars in July to 148 million dollars in December. With the decline in public
awards we are down to 7 percent below where we started a year ago. Residential
construction is also below, registering consecutive losses for the past 7 months,
with the exception of October.
There is need for 600,000 to 1,000,000 new houses at the present time. In
addition, there are vast needs for modernization and repair.
The pressure here has been so great that 20 percent of our present construction
volume is for modernization work, but this is almost entirely on income property
where the work had to be done regardless of cost.
SUMMARY OF FACTS AND THE ISSUE FACED
We must face four major facts:
1. The credit situation has been measurably relieved and credit is generally
available for those who are willing to borrow.
2. Public awards represent almost the entire improvements effected in the
construction industry.
3. Construction costs are out of harmony with rentals and real-estate valuation.
4. There is vast need for repairs, improvements and new construction. Twenty
percent of present construction volume is for modernization, largely in income
property where not to modernize or repair might result in loss of income.
Although credit is available, and public works have been tried as a means of
printing the pump", 2,000,000 workers are still without employment inl a stagnant construction industry. Thle public's need fur housing is not being inet.
Favorably located and efficiently operated enterprises are being handicapped by
code provisions designed to protect the less efficient parts of their industries.
Only one thing will bring about increased construction volume by private capital, and that is a normal relationship between construction costs and income from
rents or real estate values. Either we must wait for all other industries to recover
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to the extent that rents and valuations will rise and make building possible, or we
must allow building costs to seek their natural levels.
To do this, two important steps must be taken:
1. The artificial price control features of the building material codes must be
removed.
2. The mandatory cost formula in the chapters of the Construction Code must
be removed.
(Charts attached.)
PRICE FIXING IN THE LUMBER INDUSTRY
STATEMENT AT PRICE HEARING, JANUARY 9, 1935

(By Constant Southworth, Consumers' Advisory Board)
The lumber industry has engaged in one of the most far-reaching experiments
in price fixing under the recovery program. Almost all elements in this basic
natural-resources industry joined in establishing mandatory minimum prices. A
year and a half later representatives of a large part of the industry came to
Washington to demand that minimum prices be abandoned. The N. R. A.
acceded to the demand.
The minimum prices on lumber were based on weighted average costs. The
date from which these costs were computed were necessarily fragmentary. Few
lumber manufacturing concerns were able or willing to present reasonably
complete figures on even their current operating costs. Practically no lumber
companies furnished reliable data on such items as depreciation 'and cost of
carrying standing timber. Adequate data on existing lumber stocks, needed for
allocation of overhead cost, also were lacking. The inevitable result was that the
minimum prices represented little more than guesses. Some idea of the difficulty
of computing accurate figures may be gained from the observation of a lumberman
at the recent lumber price hearing to the effect that the lumber price list covered
5,000 different items, for each one of which, through the system of discount
differentials, there were six different prices, resulting In a total of 30,000 separate
and distinct prices.
In July 1934 the technical basis of these prices was changed from weighted
average to "reasonable" cost and in order to aid the Government housing program
the prices on housing items were reduced an average of 10 percent. The change
in cost basis was made possible through the declaration by the N. R. A. of an
emergency in the lumber industry, but the price reduction was arbitrary and had
no relation to costs. The Research and Planning Division of the National
Recovery Administration in the meantime had accumulated additional data on
lumber production costs, but even now the computation of minimum weighted
average or "reasonable" prices on lumber could only be guesswork.
The adoption of minimum prices on lumber evidently did not do the public or
the lumber industry any good. Lumber prices rose too high for the public to
buy. The chart presented herewith shows the percentage relation of lumber
prices to the prices of all commodities and to the prices of building materials
(including lumber) by annual averages for the years 1918 to 1934 and by monthly
averages during 1933 and 1934. Lumber prices in tire first 10 months of 1934
averaged 53 percent higher relative to general wholesale prices, than before 1914,
not because of, but in spite of, the underlying demand and supply factors in the
industry. How long can the price of any commodity stand the strain of such a
distortion of its logical relationship to the general price level-particularly a
commodity as vulnerable to market influences as is lumber? If the industry
wants to attain a volume of product approaching the 1910-14 level, it presumably
must bring its prices back to something like their 1910-14 relationship with other
prices.
The percentage relation of lumber prices to prices of all commodities, which had
slumped considerably during the war, rose rapidly in 1919 and 1920, reaching an
average of 143 for the latter year. After a decrease to 122 in 1921 it rose again
to the high average of 149 in 1923. It decreased to 136 in 1924 and remained
fairly steady at an average of slightly over 130 from 1925 to 1930. Then it
decreased to 121 in 1932. Stimulated by the events lust preceding and during the
operation of the code it rapidly increased again and in the first 10 months of 1934
averaged 153. The price of lumber as a percentage of the price of building materials likewise increased rapidly during the war. In 1920 it amounted to 119,
but after that It decreased, From 1924 to 1929 it was fairly steady at an average
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of about 106, after which it dropped rather rapidly. In 1923 it was only 88, but
recovered to 106 in the first 10 months of 1934.
The rise from May to December 1933 was much faster for lumber prices than
for wholesale prices in general or for wholesale prices of building materials. Since
December 1933 the price of lumber has decreased relative both to prices in general
and to the price of building materials, but in October 1934 it still stood much
higher relative to these more general prices than it did in the early part of 1933.
Relative to prices in general and to prices of building materials it was 14 and 18
percent, respectively, higher in October 1934 then it averaged in the first 4 months
of 1933.
Recent figures for lumber consumption compiled by the Timber Conservation
Board have not been encouraging, The lowest consumption in any 6 months'
period in the twentieth century was 6,300 million board-feet in the second half of
1932. The two halves of 1933 showed successive increases. Consumption in
the second half of that year reached 8,200 millions. However, the two halves of
1934 (fourth quarter estimated in advance) show successive decreases. The
figure estimated for the second half of that year is 7,500 millions. Thus the slight
gain in consumption achieved at first under the code appears to be waning.
Stocks have piled up in amounts which, considering the limitation and control of
production that was set up by the code, seem excessive. Just prior to the adoption of the code they underwent a considerable decrease but in recent months they
have been almost as large as they were in January 1933, having increased steadily
between July 1933 and July 1934. The October 1934 figure was about the same
as the July 1934 figure. The Timber Conservation Board stated that stocks in
July 1934 were nearly twice as large as they ought to have been for a healthy
relation between new production and inventory. It still states that stocks are
much in excess of what they ought to be.
Also it should be noted that since the code went into effect in August 1933,
more than 5,000 additional sawmill units have been placed in operation.
In view of the many complaints from consumers that lumber prices under the
code have been too high to permit building or renovating, we believe there is a
direct connection between fixed prices on the one hand and low consumption and
piling up of stocks on the other. Similarly the maintenance of abnormally high
can be held accountable for the sudden and sharp increase in the sawmill
irthrate-an increase which in view of the excess capacity of the industry makes
for waste and inefficient utilization of existing equipment.
Neither the consumer nor the producer of lumber has endured fixed prices
philosophically. At the first the consumer made the most noise. The following
is an example of hundreds of consumer letters received by the National Recovery
Administration.
"I have plans ready for construction of home for myself; however, investigation reveals that prices of building materials and lumber are entirely out of line
with other prices, also income, I am only one of many in this section of the country
planning to build, but I positively will not do so with lumber prices so badly out
of line with other prices. New home construction has lagged far behind other
industries in our President's recovery program. I will start my new home just
as soon as this high-jacking' of prices of building materials has been corrected
and not until then. I feel sure I am expressing the feeling and convictions of
thousands of others 'would like to be home owners'."
The principal consumer protest against high lumber prices and price fixing
has come from the furniture industry, whose code authority in September 1934
stated at a& national Recovery Adraunistration -hearing that code prices on hatdwoods dsed in furniture manufacture were too high, and that the majority of
manufacturers of these types of lumber had consistently sold them during the
operation of the code to the furniture industry at less than code prices.
Recently concerted protests by lumber manufacturers against the continuance
of minimum prices began to be registered. Disregard of code prices had long
been widespread-in hardwoods, for instance, as stated by the Furniture Code
Authority-but the price violators simply violated and did not mention the fact.
But when it became evident even to the casual observer that code prices were
breaking down, stich lumber manufacturers as had been making a genuine
effort to conform with the code were placed in an intolerable situation.
In certain regions, particularly the West coast, it was becoming difficult for
mills observing code prices to continue selling lumber. In a poll of all lumber
manufacturers in the Northwest undertaken in August by Crow's Pacific Coast
Lumber Digest, 81 percent of the fir manufacturers and 69 percent of the pine
manufacturers admitted that they were selling at less than code prices. In
September the hardwood industry nearly kicked over the traces when they
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learned that over 60 of their members had sold the Fisher Lumber Corporation
(body builders) 40 million feet of lumber below code prices and that they had
apparently made a fair profit out of the order. A compromise reduction of the
scheduled prices for the whole hardwood industry tided over the crisis for the
moment.
The climax was reached on October 30 when the West Coast Lumbermen's
Association voted formally for discontinuance of minimum prices. A lumber price
hearing before the National Recover Administration followed on December 11-13
and on December 22 the National Recovery Administration suspended minimum
prices on lumber for an indefinite period,
The testimony shows that cost protection broke down first in the lowest-cost
region-the Northwest-next in the South, and last in the North Central and
Northeastern region. By the time of the lumber price hearing last December
observance of code prices had almost disappeared in the West Coast Logging
and Lumber Division, while practically 100-percent compliance was stated to
exist in the Northern Hemlock Division and the Northern Hardwood Subdivision.
This order of disintegration seems significant. It seems to indicate that the part
of the industry with the highest costs profited from fixed prices the most and the
part Nith the lowest cost the least.
The statements made at the hearing were all in the record and do not need
repetition here. It will be helpful, however, to summarize certain facts brought
out by practlal lumbermen at that hearing as to the manner in which minimum
prices had operated in the lumber industry and why they broke down.
In the first place, the general average of the cost-protection prices was stated
to be too high to move lumber in adequate quantities on account of the fact that
the original cost formula included certain items which did not belong there, such
as cost of owned stumpage, full depreciation, interest, losses on trade accounts,
and full selling costs. The first two of these items were soon suspended in determining minimum prices, but the others remained.
Secondly, the testimony showed that it was not humanly possible to figure out
30,000 separate prices-3,000 items with 6 prices for each-and preserve anything like a logical or equitable interrelationship, among regions, among species,
and among types and amounts of service rendered by different distributing channels. The working out of the relative figures became a process of political bargaining among divisions and associations.
But even if the average height of prices had been reasonable and if the fundamental relationships just discussed had been accurately reflected, the price schedule would still have failed to fit itself in a realistic fashion to the producing and
selling conditions. It would still have constituted an arbitrary and rigid mold,
because although already elaborate and intricate it failed to take account of the
following very real factors of variation in cost.
Variations in product cost between individual producers of the same items.
Varying degrees of quality of the wood and of refinement and accuracy of
manufacture in a single item covered by the price schedule.
Varying degress of seasoning.
Varying degrees of marketability of product as between producers owing to
intangible factors like goodwill, reputation, selling facilities, size of establishment,
etc. For instance in certain regions the products of small mills tend to enjoy
less marketability, grade for grade, than do the products of large mills.
Varying costs as between export and domestic sales.
Varying cost of distribution for different sizes of order.
Varying amounts of service performed by distributors in the same customerdifferential group.
Moreover, any schedule of fixed prices covering as large a number of items
as did the lumber schedule is likely to be shown to respond to variations in cost
over a period of time. Thus it is not surprising that the following, in addition to
outright ignoring of code prices, were some of the obstacles to the success of price
fixing.
(1) It was not feasible to bring nonmanufacturing wholesalers under the code
because of the difficulty of ironing out certain practical and legal questions as to
what differentials should be allowed what types of customer. 2 his meant an
impossible situation as regards price enforcement.
(2) Retailers' sales in carload lots, which were originally under the jurisdiction
of the retail lumber code with its fixed moral mark-rip, were removed by the National Recovery Administration from the code's jurisdiction fairly early in the
history of the Retail Lumber Code and were not placed under the lumber and
timber products code, with the result that another important part of lumber
sales remained outside cost protection.
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(3) The wholesale discount was extended by lumber manufacturers to various
customers for whom it was not intended by the framers of the code. Important
among these customers were the Government (partly as a result of Administrative
Order X-48, railroads, and large retailers. A. F. Titus of the lntercoastal Lumber
Distributors Association stated that "there are occasional high-minded retailers
who refuse to accept orders of lumber at less than the manufacturer's prices. I
am inclined to believe that these high-minded individuals are very few and represent an insignificant minority."
(4) There was a considerable amount of "sweetening" of grades, or shipping a
higher grade of lumber than the invoice called for.
(5) Secret rebates in the form of presents were given.
(6) Rebates were disguised by lowering transportation charges, particularly
ocean freight, and trucking charges.
Under s'ich conditions of "chiseling" arid of incomplete code jurisdiction, and
also of lack of correlation of prices with costs, as described above, it is not surprising that there was trouble and dissatisfaction everywhere. Jealousy existed
between different regions arid different species. There was a feeling that smallmill differentials were inequitable and that certain types of mill cutting a low
grade of lumber were discriminated against. There was dissatisfaction with the
failure of export prices to be linked up properly with domestic prices. Frozen
stocks tended to develop in certain items of lumber and shortages in others-that
Is, fixed prices tended to retard the manufacture of certain sizes, with consequent
delay and extra cost to the buyer in getting them. Stocks showed a tendency to
pile up in the hands of the manufacturer where previously the distributor had
borne much of the burden of carrying them. Some manufacturers stated that
since loans.
the adoption of fixed prices it had become harder for them to negotiate
bank
A lumberman present at the hearing stated that "price-fixing, without exaggeration, has meant a serious moral degeneration in respect of normal business
standards and ethics." Let us hope that this moral degeneration, like the price
fixing which brought it about, has also been taken out of the lumber industry.
APPENDIX A.

*

MATERIALS USED IN THE OPEN PRICE STUDY

The purchasing agents to whom the inquiry was addressed included all those
who buy for the Federal Government in Washington, D. C., and a selected list
of 308 who buy for cities, States, and large industrial concerns. Replies were
received from the Federal purchasing agents but from only 29 others. A few of
the Federal purchasing agents were unable to supply information, either because
they had bought little recently or because their files are not kept in a form which
permits answer to our questions without excessive labor. Many of them, however, supplied considerable amounts of information.
A selected list of 959 concerns were asked, in their capacity as buyers, to supply
information about the price systems of those from whom they buy. Only 93
replies were received, and most of them gave little information. Comments
which came to its indicated that some enterprises regard any adverse statement
to the Government about prices and trade practices as unsportsmanlike; and that
others,
themselvesthe
possessing
privileges
they do not
want
to lose,report
are unwilling to strengthen
argumentcode
against
these practices
by airy
adverse
about
their
use
by
sources
supplying
The largest part of the studymaterials.
is based upon information from code authorities
and members of industries operating under open price codes.
Between February
17 andlater)
February
(except
in a fewtoeases
which addresses
rot available
until
letters25 were
addressed
codein authorities
of 118were
industries
whose
codes contain some form of open price provisions and were approved before
January
31,
1934.
(a) the Post Code Analysis Unit of the Division of Economic Research and
Planning tinder date of Febreary 24 listed 120 of the 241 codes approved before
January 31, as industries for which the basic code or one or inre supplements
contained an open-price clause. A check of this list led to the removal of Code
No.
or Distributing
which Tire
contains
rio open-price Code
provision201,andWholesaling
the addition
of Code No. Trade,
174, Rubber
Manufacturing.
200,
Sanitary
and
Tissue,
omitted
bysturdy.
error from
the
original
list andNapkin
passed in
theCleansing
check; it was
not was
included
in this
In addition Code 43, Ice, was ox-luded because minimum price schedules are permitted,
and Code 54, Amendment 1, Throwing Industry, was excluded.
The code authorities of these 118 industries received two form letters, attached
below. Form 1 requested a membership list for the industry and form 4, signed
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by General Johnson, asked for certain information about the operation of the
open-price plan in the industry.
On April 15, 79 of these 118 industries had sent membership lists. Four of these
lists had been sent so late that no letters have yet been addressed to the individual members of the industry.
Representative members of the other 75 industries have received copies of
form 2 (attached below) asking for information about their experience with openprice provisions in the respective codes under which they operate. An effort
was made to include in the sample from each industry some of the largest concerns, some of the smallest, sonic from each important geographical or industrial
division, some who are not members of the trade association, and all who protested against the code at public hearings.
Returns from these inquiries varied greatly in number from industry to inthe following list shows for the 58
dustry in both number and completeness,
industries whose results have been tabulated, the number of letters sent to members of each industry and the number of replies received by April 10, when the
tabdation sheets were closed.
Cods
no.
4
6
11
25
26
31
31
34
30
55
66
57
58
59
62
63
60
67
73
77
80
81
82
88
90
92
96
98
99
102
103
107
108
109
113
114
117
123
128
129
131
136
137
149
150
153
160
168
170
171
174
178
183
186
187
190
205
236

Industry

mailed to Number of
members
replied

Electrical ......---------------------------------------- ---------121
42
Lace manufacturing........................................
...
20
2
Iron and steeli-15
..........................................................
1
Oil burner ..............................................................
75
9
Gasoline-pump manufacturing .........................................
40
14
Lime industry .........
...........................................
130
31
Retail lumber, lumber products, etc .................................. _
104
is
Laundry and dry-cleaning machine manufacturing ......................
50
5
Farm equipment .......................................................
44
7
Compressed air .........................................................
33
7
Heat ec'change .....................................................
77
It
Pump manufacturing .................
...............................
5
19
Cap and closure ........................................................
31
&
Marking devices ........................................................
99
Steel tubular and fire-box boiler ..........................................
43
7
Plumbago crucible ----------------------------------------------------10
5
Motor bus ..............................................................
148
a
Fertilizer ---------------------------------------------------------------282
74
Hair and jute felt .......................................................
is
2
Crown manulacturing ...................................................
20
4
Asbestos ......................
4.....................................
46
4
Copper and brass mill products .........................................
32
10
Steel casting .............................................................
42
7
Business furniture, etc .................................................
t2
12
Funeral supply
............................................
42
12
Floor andwalcaytie manufacturing-------------------------------12
4
Buff and polishing wheel ............-...................................
40
13
Fire extinguishing appliance manufacturing .............................
40
t0
Asphalt shingle and roofing ........................-..............
.
32
12
Shovel, dragline, and crane .......-......................................
20
a
Machine too and forging machinery ................
..............
50
5
Ladder manufacturing.._..----...........................
....
28
8
Motor fire apparatus manufacturing-.- ...............
.......
....
40
10
Cnsed stone, sand and gravel, and stag ................................
230
Limestone.................-.....................................
....
38
2
Scientific apparatus ...........
....................-.............
70
18
Gear manufacturing ------------------------------------------- 23
II
Structural clay products -....---------------------------------------230
53
Ce- rent- ..-..-....... .................................
9
31
Radio broadcasting ....................................
.......
0
2
Pipe nipple manufacturing- .. _.-- ...................................
-38
3
Vitrified clay sewer-pipe manufacturing ................................
67
Warm-alr furnace manufacturing .................
................
62
17
Machined waste manufacturing .........................................
21
7
Asphalt and mastic tile ..............-..................................
1
4
Valve and fittings manufacturing .......................
..........
51
16
Rubber manufacturing ....... --.................. ......
29
46
Refractorles ..........
. .......... ........ .......
...............
24
1
Grinding wheel..........---------------------.......
........
44
12
Rolling steel door ............
............ ..--------.........
W5
Rubber-tire manufacturing. ............................................
27
15
Paper distributing rade------------................
----------------100
26
Household ieerefrigerator -- _----------...............................
33
9
End grain, strip wood block ..........................................
10
4
Cotton-cloth glove manufacturing.........-........................... _
20
4
Poper stationery and tablet manufacturing.........................-.....
40
4
Metal window .........-----.....................................
26
Cooking and beating appliance manufacturing .............-------......
23
9
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The 39 code authorities listed below sent no membership lists in response to
our request. Hence, letters have not been sent to members of these industries.
This inquiry developed no information about them except in occasional letters
received from companies which operate under two or more codes and received an
inquiry about some other code.
Code
Industry:
Cast iron soil pipe--------------------------------------------18
Builders' supplies trade ---------------------------------------37
Industrial supplies and distributors' trade -----------------------61
Road machinery manufacturing --------------------------------68
Rock crusher manufacturing -----------------------------------76
All-metal insect screen ---------------------------------------112
oostick
------------------116
116
Mopic--------------------------------------------------Chinaware
and porcelain manufacturing ------------------------126
Reinforcing materials fabricating -------------------------------127
Precious jewelry producing ------------------------------------130
Excelsior and excelsior products --------------------------------146
Motor-vehicle storage and parking trade ------------------------147
Pyrotechnic manufacturing ------------------------------------148
Metal tank -------------------------------------------------154
Stone-finishing machinery and equipment -----------------------158
Dry and polishing mop manufacturing --------------------------159
Rayon and silk dyeing and printing ----------------------------172
Smelting brass and bronze, etc ---------------------------------173
Medium and low-priced jewelry manufacturing ------------------175
American match --------------------------------------------195
Cork ------------------------------------------------------199
Carpet and rug manufacturing ---------------------------------202
Plumbing fixtures -------------------------------------------204
Feldspar ----------------------------------------------------206
Picture molding and picture frame -----------------------------208
Drapery and upholstery trimming ------------------------------212
American glassware -----------------------------------------215
Dental laboratory --------------------------------------------217
Envelop ---------------------------------------------------220
Card clothing ----------------------------------------------222
Furniture and floor wax and polish -----------------------------224
Light sewing, except garments ---------------------------------226
Venetian blind -----------------------------------------------229
Paper-bag manufacturing -------------------------------------230
Merchandise warehousing trade --------------------------------232
Alloy casting ------------------------------------------------237
Advertising display installation trade ---------------------------240
Chewing gum -----------------------------------------------241
Certain code authorities have also failed to answer form 4, an inquiry about
open prices addressed directly to the code authorities, and signed by General
Johnson. The 13 listed below, which failed to send membership lists, have as
yet made no response to any part of the inquiry.
Code
Industry:
All-metal insect screen industry --------------------------------112
Wood-plug industry -----------------------------------------115
Mopstick industry ------------------------------------------116
Stone finishing machinery and equipment industry ---------------158
Rayon and silk dyeing and printing industry --------------------172
Smelting brass and bronze industry -----------------------------173
Carpet and rug manufacturing industry -------------------------202
Picture molding and picture frame industry ---------------------208
American glassware industry ----------------------------------215
Dental laboratory industry------------------------------------217
Light sewing industry except garments --------------------------226
Venetian blind industry --------------------------------------229
Paper bag manufacturing industry -----------------------------230
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In addition, the 14 code authorities in the following list had not answered the
questions in form 4 at the time the tabulation was closed.
Industry:
Code
Iron and steel industry --------------------------------------11
Cast-iron soil pipe industry -----------------------------------18
Textile bag industry
-------------------------------------27
Road machinery manufacturing industry -----------------------68
Hair and jute felt industry -----------------------------------73
Canning and packaging machinery industry ---------------------75
Rock crusher manufacturing industry --------------------------76
Crown manufacturing industry -----------------------------77
Shovel, drag line, and crane industry -------------------------102
Reinforcing materials fabricating industry --------------------127
Vitrified-clay sewer pipe manufacturing industry ----------------136
Dry and polishing mop manufacturing industry ----------------159
Rolling steel door industry -----------------------------------171
Rubber tire manufacturing industry ---------------------------174
The four code authorities in the following list acknowledged the receipt of
form 4, said that they would make their price lists available, but did not either
answer the questionnaire or supply price information.
Industry:

Code

Paler and pulp industry -------------------------------------120
Chinaware and porcelain manufacturing industry ---------------126
Cotton-cloth glove manufacturing industry ---------------------187
Merchandising warehousing trade -----------------------------232
Other code authorities replied with the statement either that the open-price
plan had not yet been put into effect or that it had been operative for such a short
time that there was too little experience upon which they could base their replies.
They are as follows:
Industry:
Lace manufacturing industry (open-price plan not been put Into Code
effect) ---------------------------------------------------6
Marking devices Industry (open-price plan not been put into effect) 59
Structural clay products Industry (no experience) ---------------123
Pyrotechnic manufacturing industry (code authority has not called
for filing of prices) ----------------------------------------148
Set-up paper box manufacturing industry (code authority has not
called for filing of prices) -----------------------------------167
Paper distributing trade (open-price plan not yet organized) -------176
Commercial refrigerator Industry (code authority has not distributed
price data) -----------------------------------------------181
Paper stationery and tablet manufacturing industry (not yet organized) -------------------------------------------------190
Folding paper box industry (little experience) -------------------193
American match industry (not organized) ----------------------195
* Cork Industry (not operating plan pending approval of merchandise
plans) -----------.---------------------------------------199
Plumbing fixtures industry (little experience) -------------------204
Feldspar industry (little experience) ---------------------------206
Envelop industry (not yet called for, prices to be filed) .-.----------220
Construction machinery distributing trade (very little experience)-223
Furniture and floor wax and polish industry (provision stayed)--224
Alloy casting industry (not yet operating under open-price plan) ----

Advertising display installation trade (no experience) -------------Chewing gum trade (little experience) -------------------------Still other codes, nominally listed as open-price codes, do not possess
characteristics usually thought of in discussion of open-price systems. This
includes the following:
Industry:

Underwear and allied products manufacturing industry (confidential
filing) -----------------------------------------------------Retail lumber and lumber products manufacturing Industry (minimum prices based on model cost) ----------------------------

237

240
241
the
list

Code

23
33
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industry-Continued.
Builders' supplies trade industry (minimum prices based on model Cod
cost) -----------------------------------------------------37
Motor bus industry (tariffs filed but can be changed without notice).
66
Radio broadcasting industry (operated on Federal license; code authority publishes rate cards) ---------------------------------129
Motor vehicle storage and parking trade (code requires posting on
premises) ------------------------------------------------147
Drapery and upholstery trimming industry (code authority can collect
212
&
price data as part of statistics but has not done so) -------------Cooking and heating appliance manufacturing industry (confidential
filing) ----------------------------------------------------236
The foregoing lists cover nearly half the open-price codes. Upon these codes
the study has little to offer either because the code authority has failed to make
information available, because the price provisions of the code are unusual, or
because the code provisions have too recently gone into effect.
Upon the other codes more useful information has been obtainable. But upon
these codes too it has been gotten with difficulty and in fragmentary form.
Most of the responses of code authorities were delayed. A letter of reminder
was sent March 15--17. In some eases further correspondence or a call by a
field investigator was necessary to elicit replies which could be used.
The price information obtained from most industries has been less than was
needed. Scarcely a code authority sent all the price lists requested. Some code
authorities did not send any lists. Other code authorities sent sample lists, which
in many eases were so selected that each list covered different products and no
price comparison was possible.
The delays and difficulties were evidently due to varying causes. In some
cases the volume of the price records was responsible. The National Electrical
Manufacturers Association for example, has 40 file drawers filled with price lists.
In some cases, the code authority was not yet adequately organized to keep good
records and to supply them readily. In some cases code authorities evidently
did not understand that comparable data were needed.
Finally, although in no case did a written reply refuse to cooperate, there was
in some cases a well-defined reluctance to furnish the needed information. The
most striking instance was supplied by the secretary of the Paper & Pulp Association who, in a call upon those direction the study, stated that he thought the
members of the industry would not reply to the questions asked, gave as his
reason a fear that concerns might tell tales on one another, and commented,
"Why should we stick our necks out?"
NATIONAL

REcovEny ADMINISTRATION,

Washington, D. C., January £ , 29Sf.
address:
In replying, lease
Corwin V, Edwards, economist.
DEAR SIR: The Consumers' Advisory Board of the National Recovery Admintration is trying to find out to what extent price competition has changed in the
last few months. We are particularly interested in the effect which open price
provisions of codes have had upon prices.
May I ask you to help us by telling us of any cases of uniform bids which have
come to your notice since last July? In each case we should like to know the
specification of the product, the number of bidders, the range of the bid prices,
and the range of these prices on previous bids tinder the same specification. It
would be helpful in getting a picture of the situation to know the names of the
bidding concerns in order to determine how far the uniformity might be accounted
for by intercorporate connections. However, these names are not essential since
our desire is to find out what is going on in the various industries rather than to
identify or bring pressure to bear upon various individuals.
We are also interested in cases in which most bids were uniform but one or
two diverged and in cases in which you have had notice of price changes which
have made prices uniform even though you may not have called for bids upon
the particular product.
We should like to prepare a report upon this subject fairly soon, and hence
would be grateful for an early reply.
Yours very truly,
DEXTER M.Advisory
KEiZr Boar4l.
Executitie Director, Consumers'
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RECOVERY ADMINISTRATION,

Washington, D. C., February 17, 1934.
Please address replies
(Attention of Enid Baird.)
DEAR Sins: General Johnson has asked the Consumers' Advisory Board to
address some questions to concerns operating under open price systems, and to
present the answers at the meeting of code authorities in Washington, March 5.
In this connection, we are desirous of obtaining the following lists, as completely as you can quickly give them:
1. List of names arid addresses of members of your industry.
2. List of names and addresses of members of your industry who are not members of the trade association, or associations, that sponsored the code.
Will you please check a limited number of companies which will be representative of the most important branches or subdivisions of the industry, of large and
small concerns, and of different sections of the country, marking each one in such
a mainer as to indicate (1) its branch or subdivision of the industry, (2) whether
it is large or small.
If your industry is organized with divisional code authorities, would you
kindly ask each one of them to transmit to us direct the information requested
above.
Since there is little time before the meeting we should appreciate a reply at
your earliest possible convenience.
Very truly yours,.
DEXTER M. KEZRn,
Executive Director, Consumers' Advisory Board.
Form no. 1.
NATIONAL

REcOVERY

ADMINISTRATION,

Washington, D. C., March 19, 1934.
DEAR SIR: General Johnson has directed the National Recovery Administration to collect facts about the working of open-price provisions under approved
codes. The information will be used to determine whether open-price systems
have had beneficial results in the industries in which they have been set up; and
whether such systems have given rise to abuses. The inquiry represents an
effort to base the administration's policy upon the facts rather than upon opinion
and argument.
May I ask you, as a member of an industry whose code contains an open-price
provision, to cooperate in this study?
On each of the following points we should like as detailed an answer as you
find it possible to give. Please indicate the code and industry in your reply.
1. Has the open-price system thus far helped you in any way? (Please be as
specific as possible as to the nature of the help and support your statement with
whatever evidence is available.)
2. Has the open-price system hurt you in any way? (Please be as specific as
possible as to the nature of the hurt and support your statement with whatever
evidence is available.)
3. Give the first price list you filed under the code and the price list which you
had on file February 15.
4. Has there been any narrowing of the spread between the lowest and highest
price filed since the first filing under the code? If so, are the present prices
identical or substantially identical? (Lists of the prices then and now on file
would present the clearest answer to this question, if such lists can be offered for
all or most members of the industry.)
5. Has any pressure been brought to bear upon you by the code authority,
competitors in the industry, or others, either to persuade you to raise the price
which you had on file or to refrain from making effective a price change which
you contemplated? If so, please state the source and the nature of the pressure,
the nature of the price objected to, and your eventual action. (Answers to this
question will be used only for purposes of the study and not, unless you give
specific permission, for any proceedings against persons involved in such instances.)
NATIONAL

Room 1136, Investment Building.
Form no. 2,
119782-35-P 4-9
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Washington, D. C., February 20, 1984.
SIR: General Johnson has directed the National Recovery Administration to collect facts about the working of open-price provisions under approved
codes. The information will be used to determine whether or not open-price
systems have been beneficial to the industries In which they have been set up;
and whether they have given rise to abuses which might work a hardship to the
coxisumers of the products.
May I ask you, as a customer of industries operating under open-price provisions to cooperate in this study?
On each of the following points we should like as detailed an answer as you
find it possible to give:
1. How has the open-price system in other industries affected the price of
products you purchase? (Please be as specific as possible in your answer and
support your statement with whatever price data are available.)
2. Have you observed any general or simultaneous price increases from different
sources of supply? (Please give the dates of any such increases and the comparative prices before and after the increase.)
3. Has there been any narrowing of the spread between the prices quoted by
the different companies for the same product? If so, are the present prices
identical or substantially identical? (Examples of such Identical prices should
be included.)
4. Have there been any general changes in trade terms-i. e., in cash or quantity
discounts, or from f. o. b. point of origin to delivered prices?
5. Have any efforts been made to require resale price maintenance on the
products you buy?
Answers to these questions will be used in a general appraisal of open-price
provisions in codes.
Very truly yours,
DEXTER M. KEEZER,
Executive Director, Consumers' Advisory Board.
Form no. 3.

(Attention of Enid Baird.)

DEAR

NATIONAL RECOVERY ADMINISTRATION,

Washington, D. C., February 28, 1984.

GENTLEMEN: Supplementing my recent invitation to a conference of code

authorities on March 5, 6, 7, this letter is dispatched to code authorities for those
industries whose codes contain open price provisions. Your assistance is desired
in formulating a policy on price publicity which will be satisfactory and practical
for both buyers and sellers. Therefore, may we have before March 1 if possible,
any pe-tinent information which you can furnish.
ou will be entirely free to
modify or add to this information in your presentation at the public conference.
The following will suggest the type of information needed;
(1) Copies of allfprice information set out by the code authorities to members
(whether reprints of individual members' price lists, composites, or informal communications).
(2) Were prices in your industry less uniform than at present (a) during the
depression prior to the recovery program? (b) Prior to the depression?
(3) In how many oases were revisions filed by members after receipt of preliminary information regarding competitors' prices and what was the nature of these
revisions?
(4) In how many cases has it been necessary to challenge filed prices as violation of the "selling below cost" provisions or for other reasons, and what was the
nature of these instances?
(5) Have any members of your industry proposed price revisions which they
decided to withdraw before the effective date?
Any other suggestions or observations which you may wish to offer will be
welcome.

Very truly yours,

MUon S. JOHNSON,
Administrator National Recovery Administration.

Form no. 4.
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APPENDIX B. EXAMPLES OF PRESSURE TO MAINTAIN PRICES
BUSINESS FURNITUR,

STORE EQUIPMENT,
(lODE NO. 88

AND FILING

SUPPLY INDUSTRY,

The code authority fixed prices and told members that they would be violating
the code by selling lower.
(This code provides for an open-price system with a waiting period and for no
sales of base products below individual cost. The code authority may state for
variations from base products the minimum additional to and maximum deduction from the price of the base product. All such additions and deductions
must be based upon direct cost.)
Letter of February 28, office-equipment manufacturer:
"In the matter of the Business Office Furniture Code, the price (.f $24.25 was
fixed by a price committee. We had no part in the formulation of this price.
"Thereafter we were approached by several of the code committee, and other
members of the industry, with the argument that unless we published prices in
line with the $24.25 price which they had fixed, they would meet whatever price
we fixed.
" We attended exactly four meetings in which the matter of prices was discussed, and in which we were told that we should meet the $24.25 price, We
were also told that it was the code authority's ruling that in connection with
these prices, we would have to publish an increased price for zone 2 of 10
percent and a further increased price for zone 3 of 20 percent.
"We advised the meeting that we considered the fixing of the price of
$24.25 too steep an advance over our then existing price of $10, in that it would
increase the wholesale price to $15.62. We suggested that the proper advance
would be to approximately $12.80, but that in view of their arguments we
wanted to be cooperative and go along with them but could not hope to lose
our competitive advantage by fixing any such price as they had in mind.
"We thereupon fixed a list price of $23, which brought our article down to
$14.52, or $1 less than that which the other manufacturers had fixed. We were
definitely advised that all members of the industry had agreed on the price of
$24.25.
"In fixing our price at $14.25 we struck an average to cover the entire
country, without regard to zoning (which we felt was a fair price since freight
was included), as we felt and still feel that the inclusion of the zoning provision under any enactment of the code authority is completely illegal as
discriminatory.
"We state it as our opinion that there was pressure brought upon us to
bring our prices up to that fixed by the other members of the industry.
"As a matter of fact, in Philadelphia, a member of the code committee and
a competitor very generously told us that we were going to 'Atlanta' because
we were violating the code in the matter of prices, etc."
Letter of March 3, steel-products manufacturer.
"No pressure has been brought to bear on us directly by the code authority
or others in the industry, but It seems to be pretty well understood, without
anybody informing you of the fact, that the larger industries will meet any
price filed under the code. * * *
" * * * It is our belief that open prices have been so set that large manufacturers with national sales organizations can sell direct at a profit, while
the same prices do not give the dealer handling the merchandise of the small
manufacturer who has an incomplete line enough margin of profit on which to
exist."
PAP R AND PULP INDUSTRY

ICARflSAD

MANUFAUrU:R'

DrvIsION)

CODE NO.

t20

The secretary of the code authority threatens an unpleasant investigation
of costs if filed prices are not raised.
(The code contains an open-price provision with a waiting period and a
provision against selling below individual cost except to meet competition.)
Letter of January 23, the secretary of the code authority:
"Your flied prices were roughly 10 percent less than those filed by your
competitors, In view of their experience In the manufacturing of a similar
grade, they feel it doubtful that you could justify such prices. Consequently,
I feel sure that you will want to revise your prices so that they will bear a
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clos;er relation to those of your competitors, They pointed out that ilk the
of
iome
event you found yourself unable to cooperate, it was the opinion of
the members that they might have to resort to procedure provided by the code.
in
regard
code
authority
to
the
Under this provision a member may complain
to your price schedule. This wilt lead to an investigation to ascertain whether
this price can be justified * * *. Such a procedure is, of course, unpleasant
and costly. I am sure this matter can be straightened out without resorting
to any suchl action.
." It was pointed out that in the event the investigation proved that this price
schedule could be justified on the basis of your own cost, that the menders
would then be forced to meet your price. This would then destroy your exist g
competitive advantage and merely serve to lower the existing trice structure
to no avail."
FUNERAL

SUPPLY INDUSTRY,

OODL NO. 90

Code authority and competitors ask withdrawal of filed prices and make
determinedd effort to establish uniformity.
(Tile code provides for open prices with a waiting period and for no sales
below cost.)
Letter of March 9, casket manufacturer:
"We have had several telephone calls and telegrams, not only from the code
authority, but from competitors, asking that we withdraw our filed-price
changes, because it is necessary to notify all our competitors of such changes,
and they would meet us, and we would not get any more sales. Our answer
las been that we would be at least on an equal basis and would be nearer to
the hand shops and to the large manufacturers who have been giving credits
and misbilling, and all other ways of chiseling on prices. We have had letters
from southern and western districts, suggesting that we were pulling down the
industry, and unless we refrained It would be necessary for their districts to
cut prices."
Letter of March 14, undertakers' supplies manufacturer and jobber:
" We have in our files a letter from the code authority objecting to some of
our prices on account of their being lower than one or two of our competitors.
" Under the code, it seems to the writer that several of the large manufacturers have taken advantage of the code originally signed by the President and
set up a code of ethics and prices to suit themselves. And if the code is enforced by the larger manufacturers, it certainly will not help the smaller ones
any."
Letter of March 21, casket manufacturer:
"1We think a determined effort has been made to establish a uniform price
for standard caskets all over the eastern United States-that is, broadly
speaking, east of the Rockies-but without much thought to varying conditions existing among manufacturers. This has been done by meetings, visits
of agents, and letters from headquarters. We have resisted in some cases and
kept our prices down below what we were told others were asking, where we
thought the cost did not justify any higher price, But, as a general rule, we
believe we have been getting for our goods as much as the average factory
says it has been getting. There are a number of factories which are openly
way below the majority. We believe there are enough others who are somewlat below us to make it difficult for us to get our share of the business.
"It seems to us that to force every factory to make and to get the same
price for a carefully described and comprehensive line of caskets without regard
to varying productive conditions and selling obstacles is to destroy the balance
worked out by years of competition and thereby enrich some and impoverish
others, unless you go the whole length and assign each factory a definite quota
of the business.
"We would like to be definitely advised, if it is within your province to do
so, just how far we have to obey the code authority in the matter of price,
standards of manufacture, sale of close-out goods, etc."
FIRE lTINGUISHER APPLIANCESMANUFAOI'URING INDUSTRY CODMNO. 98

Two members of the code authority report "persuasion" of recalcitrants.
(The code provides for an open-price system with a waiting period, and for
no sales below the lowest cost of a representative member of th1 industry.
The code authority may define differentials and trade factors subject to the
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approval of the Administrator, but such differentials and trade factors have
not been approved.)
Letter of March 20, fire-extinguisher manufacturer, who is a member of the
code authority:
"The present prices prevailing In the industry while not identical, might be
said to be 'substantially identical.'
" It is only fair to state that the writer is a member of the code authority
of our industry, consequently where there has been pressure or persuasion Oil
the part of the code authority he has been a party to It. No pressure has been
used other than that the code authority did direct the attention of the memhers of the industry to the provisions of the code, and to the fact that the
publication of prices below the 'representative cost' established by the code
authority tinder the provision of the code, would constitute a violation of the
code. Persuasion was, of course, used in some instances to try to obtain the
cooperation of recalcitrant members in accepting the classification and differential definitions established by the code authority and as may be deduced from
answers to previous questions the persuasion of the code authority was
reasonably successful."
Letter of March 20, another fire-extinguisher manufacturer, member of the
code authority :
" It is only fair to state that the writer is a iiember of the code authority
of our Industry. No pressure has been used, in my belief, by our code authority,
unless it was to direct the attention to the provisions of the code. Persuasion
was, of course, used in some instances to try to obtain the cooperation of
members of the industry, and when I say this I mean that the one or two bad
boys or chiselers were asked, with all others, to accept the classifications and
differentials established by the code authority. Some of these chiselers are
still attempting to demoralize our industry."
Letter of March 6, fire-extinguishing-appliance manufacturer:
We are taking the liberty of enclosing a copy of telegram received from
, on time code authority, In which he threatens prosecution if we do not
accept the cost arbitrarily set by the code authority. We believe that this was
a very unfair procedure as we were never given, in our opinion, the right con.
sideration in the filing of our costs. It is our opinion that to arbitrarily set
a Hidiculous cost on this commodity is to gradually stifle the industry. One of
the most ridiculous things in the whole set-up is the fact that you are allowed
to quote distributors your cost. This in itself, we believe, is a direct violation
of the code and shows absolutely that the coat, as set by the code authority,
is not authentic.
We iught add that we are thoroughly disgusted with price fixing but are
heartily in accord with the President's blanket agreement which sets a definite
nuniber of hours for the working men and a definite minimum price to he
paid these men for the number of hours set.
Filed prices were withdrawn by a member of the industry who " could see
that it wouldn't help us any."
Letter of March 10, small manufacturer of appliances.
"The open price provision in our code, coupled with a miniimmn cost for
the industry, will unquestionably result In all prices being the same. It
iii-actically Is the same as if the code had ordered price fixing.
" We did file a price list with 1-quart extinguishers at $12.25, but the code
authority did not send them out and we later withdrew them, because we
could see that it wouldn't help us any.
The large companies have set a list price of $14."
LADDERMANUFACTURING INDUSTRY, CODt NO. 107

Code authority attempted persuading a member to adopt uniform delivered
prices and discounts.
(The code provides for open-price system with waiting period, such lists to
be distributed to all members. The code also sets up a customer classification
.and prohibits selling below "individuals delivered cost" except to meet
co,ipetition.)
Letter of March 1, ladder manufacturer:
"Referring to the copies of the letters which we are enclosing herewith
together with price list and scale of discounts attached, may we state that
more than 95 percent of the ladder manufacturing industry have filed a uniform price list and discount sheet."
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Letters enclosed Included numerous communications insisting upon an allocation of expenses and upon the importance of uniform prices and discounts.
The following excerpt was from a letter dated November 24:
"At this meeting It was the unanimous opinion of those present that orderly
enforcement of the code demanded the adoption of uniform price lists, discounts, and terms.

*

*

*

"I am enclosing herewith a copy of the price list, discounts, and terms
adopted. Since every manufacturer present declared his intention to file
lVi pricelist, discounts, and terms in exact conformity with those enclosed,
you may do so, even though It may result in your selling some itezus below
your cost.
If your price list, discounts, and terms vary In any detail from the ones
enclosed, it may be necessary for you to prove to the code authority that you
are selling above your cost."
Letter of March 5, ladder manufacturer:
'The price set-up as originally drawn up by representatives of the western
ladder manufacturers is, I believe, nearly identical with the one in use at
present.
"I would not say that there has been any pressure brought to brar upon
me by the code authority although their requests and wishes were at times
urged rather strongly."
Letter of February 28, ladder manufacturer:
"* * * the list price, which is also called the consumer's price, is
away out of line; in fact it is higher than it was during 1928 and 1929. This
exorbitant list price was set up in order that a discount of 50 percent might
be extended to a list 'alleged jobbers.' It is our contention that the consumer's
price should be materially reduced, and that the jobber's discount should be
set at 20 percent for carload orders and 25 percent for less-carload orders,
f. o. b. factory.
"The open-price system has hurt us as manufacturers considerably, due
to the exorbitant discount which our code authority set up for jobbers
it is our contention that the approved jobber's listset up by the
•* *
code authority under the ladder code, Is approximately 90 percent actual
retailers and only 10 percent jobbers."
MARKING-DEVIOS

INDUSTRY,

OODE NO.

59

The Trade Association threatened " immediate action " against a price
cutter.
(The code provides for an open-price system with a waiting period and
for no sales below Individual cost.)
The following Is from a photostatic copy of a letter:
"We understand that you are sending out cards quoting 35 cents for 5-line
endorsement stamps with borders. This does not meet with the prices agreed
uplsn by the manufacturers In accordance with the International Stamp Manufacturers' Association and our adopted code. In view of the above we expect
a reply from you by return mall as to what action you will take in the matter.
If we do not hear from you it will be necessary for the writer to hand this
matter over to the executive committee for immediate action."
In a letter of March 5 the manufacturer himself wiites:
" Our code was signed as stated above, but as yet the International Stamp
Manufacturers' Association has not agreed on a price list, and it seems to me
that we are all working under any price list that we may see fit, which Is
indeed very a unfavorable condition.
" This firm has operated in the red for the past 5 years, and if there could
be a legitimate price list established and put into operation, no doubt we could
come out from under and take a place with other industries who are working
We are informed by the International Stamp Manuunder the Same system.
facturers' Association that a schedule of prices will soon be ready to be put
into operation, and Just as soon as this is handed to us we will endeavor to
carry it out to the letter and will expect everyone else to do the same."
CAST-IRON SOIL PIPE INDUSTRY, CODE NO. IS

Code authority uses various forms of pressure against low-priced firms.
(The code provides for an open-price system with a waiting period and for
no sales below reasonable cost.)
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Letter of March 15, fittings manufacturer.
"A few weeks ago the writer cutlled on one of his customers and the customer
during the course of the conversation told me the monthly production of several manufacturers and explained that he knew our production, sales, etc.
This information is given confidentially to the Soil Pipe Association, and according to the code is kept in confidence. We are considering refusing to
make additional monthly reports, because of this very incident. Our custo.
mers and competitors have no right to know exactly what progress we are
making. The information which our code requires is very unfair in our
estimation."
A later letter, March 30, from the same manufacturer:
"Mr.
-,
a member of the code authority, told me at the meeting held
in Cleveland some time ago that he was not threatening us, but if we did
not straighten out our price situation in Kansas City it was quite possible
that he would open a soil-pipe factory in this district.
"Mr.
asked us In Washington to bring our price up to his level as
he thought we would still get a substantial amount of the local business in
this district. One of our friendly competitors informs us that at a recent
meeting held in Cleveland it was general conversation that our company and
Co. had sold 15 percent of the pipe sold in the United States during
the past 60 days ending March 1, and that if we continued this operation the
general price would be lowered.
"You understand that we are located in Kansas City, Mo., 746 miles from
our nearest competitor, and we are producing our pipe from high-quality scrap
which we are able to obtain at a cheap figure from local dealers. We are
paying 20 percent more for both skilled and unskilled labor than is being
paid in the South. With our low material cost and proximity to market we
think we should sell our merchandise at a price yielding a reasonable profit
and based on our own cost and that is the policy we are pursuing."
Letter of April 3, same manufacturer.
" We are enclosing photostatic copies of two letters written by -,
a
member of the code authority for the soil-pipe industry and general manager of
the
company.
"These letters express the attitude of the members of the Soil Pipe Association toward us and show to what ends they will go in trying to harm us.
" We are only trying to supply our own territory with its requirements. We
are complying with the code in every respect. Our code requires that prices be
published and because we published a price of $5 per ton under the majority of
the manufacturers they call us price cutters, say we have second-quality material, say we are not complying with the code, and many other things.
"We really gave Mr.
credit for being too smart a man to write such
a letter.
"The southern members of the Soil Pipe Association are endeavoring to get
manufacturers in other districts to agree to allocation, but they have been
turned down. Allocation would mean an immediate advance in price and the
price is already plenty high, If not too high."
TOY AND PLAYTHINGS INDUSTRY,

OODE NO. 86

Pressure has been used to raise prices to consumers and jobbers.
(The code provides for open prices with a waiting period and for no sales
below cost.)
Letter of April 2, crayon manufacturer.
"Under pressure we tried to raise our prices, received no orders, had to
drop them, and lost customers.
"Pressure has been exerted by our competitors to raise prices almost double
to the consumer and $1.85 to jobbers.
"The code authority office sends us no information."
Letter of April 6, sled manufacturer.
" No code authority was used, but members of the code introduced considerable pressure in an endeavor to capture for themselves certain advantages in
the industry. These attempts with one or two exceptions were made by
persons that were not actually engaged in the industry at the time the
depression really began and it is quite evident that a certain class of manufacturers were trying to convert for their own use a very liberal proportion
of the sales outlet and will succeed if their plan is allowed to operate."
Letter of April 6, small crayon manufacturer.
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"The open-price policy spells disaster for the small manufacturer in ou
industry. There are, altogether, less than a dozen manufacturers of chalk
crayon in this country, two of which number are extremely large organizations,
who have been attempting to dominate the industry ever since we can remember.
Prior to the N. R. A. we at least had a chance of selling our goods, little as it
was, at prices that gave us a profit. Now, we are confronted with a policy that
practically disables us from marketing our merchandise * * *
" The large manufacturer, having his advertised brands well established
In the schools, has very little competition, since most schools insist on advertised brands, and maintains his high prices there, but he sets up new brands
of equal quality at lower prices to meet the manufacturer who dares file low
prices. In other words, he uses the open-price policy as a whip over the small
manufacturer to raise prices, and if the small man does not fall into line,
he will be met or even beaten with new brands, on the little business he may
he able to obtain, while the large manufacturer gets his high prices for his
advertised brands.
"This is an exact condition in our industry."
Letter of April 9, baby-carriage manufacturer.
"While we have some documentary evidence showing that we have been
injured by the open-price system and that pressure is being brought to bear,
nevertheless the majority of the evidence we have is verbal evidence."
CAtD CLOTHING INDUS''aY, CODE NO.

222

Under pressure, a small manufacturer unwillingly raised his prices.
(The code provides for an open-price system with a waiting period and for
no sales below Individual cost except to meet competition.)
Letter of April 3, small manufacturer of textile products.
"A meeting was held in Boston which I did not attend. The night the meetlng was held one of the men who had been in attendance at the meeting called
me on the telephone and asked me to meet him for a little talk. I told him
that I would be busy until late in the evening. He said that did not make
any difference to him-that he would meet me at any time, so I met with him.
He talked about general things, and eventually got around to talking about
prices. We talked about an hour, and I would not commit myself as to my
intentions regarding filing prices. There was considerable pressure put on me
then. I was then urged to meet with some other men in Boston the next day,
and I did so only because pressure enough was put on that I did not want them
to think that I was not willing to meet with them and be a good sport.
"We met the following morning and for several hours these men talked with
me, explaining how a small manufacturer in the steel business was taken to
Washington and his prices forced into line with others, and so forth, and how
this and that concern had failed only because they did not get high prices
for the goods sold. When we parted that (lay, I had not committed myself
to file prices as they intended to do, nor did I on the clay the prices were filed,
February 8.
"My first filed list apparently was the only one different from the others.
As soon as the prices were available to one another, I received telephone
calls from some of the manufacturers and they were very much disappointed
because my prices were not the same as theirs.
"Eventually there was enough pressure put upon me so that I refiled my
price list and as far as I know it was like all the others in the industry. My
first list, I believe, was never officially recorded, and the records show only
my second price list.
"I based my original price list on one which was used in 196, and to my
mind It was In line with the general line of things as they are today."
PI.,UAOO CRUCINXL INDUsPtY,

OODE NO. 63

Code authority and competitors tried in vain to induce a member to raise
prices to the common level.
(The code provides for an open price system without a waiting period.)
Letter of March 9, crucible manufacturer:
"Pressure has been brought to bear upon our company by code authorities and
competitors in the industry who have tried to persuade us to raise prices which
we have on file. The nature of the pressure has been their objection to our filed
price being from 1 to 8 cents below the prices filed by our competitors. We have
I
taken no action."
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VITHIFIWD ClAY SEWER PIPE MANUFACTURING INDI'STUVY, CODE NO. 136

Small manufacturer complains that pressure to raise prices has been exerted by
larger competitors whose officers are members of the code authority.
(Tile code provides for an open price system with a waiting period, and for
establishment of standard terms of sale and cash discounts to be determined by
regional committees. A for allowable cost is in the code.)
Letter of March 27, small fire-clay manufacturer:
" We do not think that there has been any narrowing of the spread in prices
filed, as the prices flied were practically all arrived at by collusion before the
first ones were tiled, and all prices now are arrived at same way, other than
exceptions, which are frequently filed to meet local conditions and competition
from other conditions and materials with which we compete.
" There Is continual pressure brought to bear by the regional committee and
the larger competitors in the industry to keep thjprice agreed upon always the
same under whatever conditions and to regulate the methods of selling and
terms of all kinds which are greatly to the advantage of tie large manufacturing
units in the trade. As an example of what we personally are up against, we
manufacture a small line comprising comparatively few items of the general
vitrified clay products industry. These in times past have been sold by mail as
our line was too saall to warrant covering our wide territory by traveling salesinen. As this method of selling has been much cheaper, we have been able to
make slightly more advantageous terms to the trade, which field our customers
as against competition where salesmell called on them frequently. With prices
and teris all absolutely uniform the companies with salesmen soon have our
share of the business.
"Prices have been raised from 25 percent to 200 percent, varying in different
districts. Most of these prices were put into effect shortly before the adopting
of the code. Under N. R. A, costs have advanced from 25 percent to 40 percent."
ELECTRIC'AL
INDUSTRY, CODENO. 4

Trade association has exerted pressure to bring the prices of one member of
the industry up to the level of the prices quoted by competitors.
(The code provides for open prices with a waiting period and for no sales
below cost except to meet competition.)
Letter of March 15, electrical manufacturer:
"There have been repeated attempts, not by code authorities but by manufacturers, to raise price levels. They have been raised in some instances, however have collapsed In our estimation due to our reasons given above,"
(Reason: Tendency to meet lowest price filed,)
Letter of March 2, signal manufacturer:
" There has been much pressure brought to bear upon us to have us set our
prices at the same level as prices of competitors, It has been emphasized
to us that if we established lower prices than competitors, our competitors
would merely revise their prices and it price war would ensue. This pressure has come principally from the National Electrical Manufacturers Association."
Letter of March 7, electrical manufacturer:
*1We have not made any clanges In the margin of profit allowed to our
dealers or our robbers , although it was suggested to us by one or two manufacturers that we decrease our discounts or increase the quantities necessary
to obtain the maximum discount by various classes of trade."
COPPER AND BRAS8 MILL PRODUCTS INDUSTRY, CODE NO. 81

* Various members of the industry used pressure to make a smaller competitor
raise his filed prices.
(The code provides for an open-lprice systemi wtamnit a waiting period.)
Letter of March 14, fabricator of brass and bronze products:
" Pressure has been brought to bear upon our industry by various members
of the industry, hut not by the code authorities, to raise prises which we filed
on December 13, 1933. We had filed
the lowest quantity prices and a number
of the large fabricators wished us to revise our quantity schedule, as well as
our base prices. We did revise the base prices upward, but the quantity
schedule we refused to revise."
., i I
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WARM AIR rUENACS MANUFAIUXINO

INDUSTRY, CODE NO. 13-0

One big concern was telling the customers of a price cutter that they could
meet his prices and put him out of business.
(The code provides for open prices without a waiting period and for no sales
below Individual cost except to meet competition.)
Letter of March 1, furnace manufacturer:
"* * * We attach herewith price list issued by us to comply with the
Warm Air Furnace Industry Code. Please note the lines surrounded in red,
whish was inserted by us as a warning to our 110 competitors, a few of whom
were murmuring threats to our customers, and intimating that they were
going to send us to Leavenworth as "price-cutters." As a concession to these
parties we did advance our prices after the code went Into effect, so that we
would not be over 20 percent below our competitors' post-code prices. We
are the only concern in the industry which sells for cash only to dealers and
Jobbers, by mail and without salesmen. The savings so gained are considerably more than 20 percent. We have not Joined the Warm Air Furnace Association because we do not wish to be outvoted 100 to 1.
"We can prove that one of our competitors, whose officer
is one of the six
members of the code authority, has been telling our customers and their own
whom they feared might come with us as some have since, that they were in
control now, so that they can fix prices and put concerns like us where we
belong.

"We know to a certainty that there has been all sorts of collusion in pricefixing In addition to the monopoly except for a few independents."
FOLDING PAPER BOX INDUSTRY, CODE NO. 193

Pressure to raise prices in order to protect the high-cost producer.
(The code provides for an open-price system, with a waiting period required
except when prices are Increased, and for no sales below individual cost, except
to meet competition.)
Letter of March 23, paper box manufacturer:
"Pressure has been brought by members of the code authority and competitors in the industry with the idea of raising prices, so that the high-cost
producer can be protected in his local market. To this we have never agreed."
CAP AND CLOSURE INDUSTRY, CODE NO. 58

Several companies report that pressure has been brought to bear unsuccessfully upon a price cutter.
(Code provides for open price system with waiting period. Terms and discounts may be established by majority vote.)
Letter of March 2, from a chamber of commerce representing one of its
members:
"There Is a firm in this industry which manufactures tin boxes and other
articles in addition to metal-screw caps. * * * They have been recalcitrant
in cooperating with the rest of the industry. The price list that they submitted
at first was vague and Indefinite. Finally the code authority forced them to
publish a list. Because of the publishing of this list, many firms In the
industry were forced to reissue their published price lists and to establish
some prices less than what they had received in 193. * * * the code
authority has from time to time attempted to establish a cooperative spirit
between the company above mentioned and the rest of the industry, but to date
have failed."
MOTOR WIRE APPARATUS MANUFACTURING INDUSfTRY, 000

NO. 105

The code authority sent out a suggested list of prices which the members
feared to cut.
(The code provides for an open-price system with a waiting period and for
fixed cash and quantity discounts, minimum down payments, and after the
approval of the Administrator the specification of standard equipment.)
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Letter of March 1, manufacturer of fire apparatus:
"We have before us, as received from the code authority or the Motor Fire
Apparatus Manufacturers Association, we do not know which, a schedule
showing what constitutes regular equipment for a triple-combination pumping
engine, Also, a schedule of prices listed as extras and not included in the
regular equipment, at so much each, if they are specified In the purchasers
specification.
"We have been holding strictly to these prices for fear they were authorized by the code authority and might possibly get us in bad if we did not sell
at the schedule price for extras. There are a great many items priced in
this list that we can produce probably a lot cheaper than some of the bigger
corporations who have terrific overhead,"
Letter of March 5, small manufacturer of motor fire apparatus:
"* * * At the first meeting of the fire-apparatus manufacturers there
was some talk of bringing some pressure to bear upon firms who priced their
apparatus lower than some of the others, but so far there has been no pressure brought to bear upon us leading toward a raise in our price to customers,"
GASOLINE PUMP

MANUFAOTURINO

INDUSTRY,

CODE NO.

20

A company resisted efforts of competitors to change its quantity discount.
(Code provides for open-price system with waiting period, no selling below
individual cost as determined by uniform cost system. Code also states terms
and conditions of sale but not discounts to trade. List to be distributed to all
members.)
Letter of March 12, gasoline-pump manufacturer:
" The great majority of pumps purchased for filling statiuos are bought and
used by the larger units of the oil industry. For this reason, I filed on February
16 a price list headed 'Quantity users' discounts,' This Irice list gives the
buyers having a large number of stations tile maximum discount in their respeclive classes, regardless of the number of pumps purchased. The quantity dis(ount Is still in effect. An effort was made by other members of the industry
to, lane me withdraw this decision on the grounds that It was unworkable. In
lieu of this they asked me to file a price increasing the list prices 10 percent and
eliminatingg the quantity discount schedules as of September 25, making only
wznediscount and that being 10 percent to buyers of 10 pumps or more in one
shilpment. This set-up would have turned all of the pump buying into the I11lu1is
of the jobbers. The jobbers are not bound by the code and can make any price
that they choose. In view of the fact that the large pump cumlandes have a
complete line of gasoline pumps, lubricating oil pumps, air compressors,
hydraulic hoists, etc., while the small manufacturer only makes gasoline pumps,
they have a decided advantage in placing their whole line in the hands of the
jobbers, In view of this fact, the writer refused to withdraw this price filed
on February 16, becoming effective March 5."
ASPHALT SHINGLE AND ROOFING INDUSTRY CODENO. 09
A company reports pressure to abide by a merchandising plan not officially
approved.
(Code provides for open-price system with waiting period, with price lists
and also names and locations of his distributors to be sent to all members.
No sales below individual cost except to meet competition. Merchandising plan
to be set up with approval of Administrator.)
Letter of March 14, asphalt shingle and roofing manufacturer:
"No; directly with relation to prices. Every effort, however, has been made
toohave uniform merchandising plans and methods of selling. This has reached
tile point where an amendment to the code to provide for a mandatory selling
plan has been approved by the dominant factors in this industry."
MACHINED WASTE MANUFACTURING INDUSTRY, CODENO. 149
Olne company was asked by the code authority to file a price the same as
that of other companies.
(Code provides for open-price'system with waiting period, such lists to be
distributed to all members. Terms and dealer commissions sent in code. No
selling below individual cost as determined by uniform system.)
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Letter of February 28, machined-waste manufacturer:
"Yes. In one specific Case we made a bid on a railroad specification waste
and were the low bidder, and as such should have been entitled to the business.
This quotation was made before the open-price provision went into effect and
had not been accepted by the railroad. We let the price stand until the time
came to file prices with the code authority, and this price was withdrawn with
all others until we could have time to post new )rices with the code authority.
The code authority, not knowing that we had withdrawn this price, asked us
to file the same price with this railroad as filed
by the other members of the
industry. We did as requested, the result being that we did not get any of
this railroad business.
fn another case we hid on a railroad specification, ant was awarded and
accepted a contract for what the railroad might order from us over the first
6 months of the present year; all of this taking place before the open-price
system went into effect. Again we were the low bidder, and our competitors
asked us to raise our priceto this railroad, even after we had accepted the
contract. This, naturally, we could not and would not dlo. The result was that
other members of the Industry revised their prices to meet our price. and we
have not received any orders front this railroad over the first 2 months' contract
period."
RUBER MANUFACTURINO INDUSTRY, 0ODE NO, 150
Large concern asks smaller competitors to agree to quote the same prices.
(The code provides for open prices with a waiting period in Alldivisions
but one; and for the use of either Individual cost or lowest representative (ost
in all divisions.)
Letter of March 1, rubber-hose manufacturer:
In December 193:3, just prior to the signing of the code, a representative
of the -Co. called the writer on the telephone, furnishing prices on hose
which showed a marked increase over previous quotations and requested thlt
we 'go along' with the others. This same procedure was used last June
whien Mr.
of the
Co. called me over the telephone, stating that
tie had been selected by the Rubber Manufacturers Association to draw upt a
('(de and we in turn were furnished with prices which other manufacturers
had named. It was stated by Mr. -- - at that time that we might quote
5 percent under these prices without objection from his group."
Letter of April 11, small rubber manufacturer:
"It has been suggested that we raise most of our prices. The raises suggested have in the light of our costs been too much. We object to having
prices set for us because we feel as a small manufacturer that we must have
a lower price than the large manufacturer. The large manufacturers have
a greater sales coverage and because they nationally advertise some of their
products have a distinct advantage over the small manufacturer, which
advantage can only be offset by a lower price.
" SmiI manufacturers., provided they do net sell below cost, should hav(
(lie privilege of selling at lower prices than the larger manufacturer whose
greater costs are usually the result of greater sales coverage, national advertising, and so forth. If such large manufacturers elect to develop such conditdonsthen the added costs that lire developed because (if these sit ivtions
should mean a higher cost of their merchandise and a higher selling price.
The large manufacturers have some inherent advantages that they do not
wish to surrender and at the same time they do wish the smaller manufacturer to surrender his Inherent advantages."
Letter of Mareb 23, rubber manufacturer:
" We were asked by a very promising outstanding concern to agree to follow
their prices but we found that prominent as they vere they were evading
every provision that they had asked us to adhere to. This can be proven."
RUBBER MANUFACTURING INDUSTRY, CODENO. 151,

Letter of Marchr 20, rubber manufacturer:,
"Our rubber division is a new department, We are finding it difilcult to
break into the market at prices on a level with competitors and a product
unknown. Under the wording of the rubber.code if we were to file a reduced
list, competitive industry would either do likewise or make business dealing
very unpleasant.
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,One company fileda price lower than the rest and they finally sent in
prices on an equal basis. The cause is self-evident.
"There is a new set of prices now being circulated. We have not filed any
as yet-the tendency is upward.
"We were urged to place a price in line with the rest of the industry. The
fact that all prices are equivalent is sufficient evidence of a compact."
STRUCTURLAL CLAY-PRODUCTS INDUSTRY,

CODE NO. 123

Prices were fixed at a meeting at which the complainant stitted that he was
outvoted and the prices put higher than he wished.
(Pending the determination of an allowable cost composed of individual direct
factory cost plus weighted average indirect allowable cost, any regional conmmnittee is permitted under thiscode to determine allowable cost after a survey
of the estimated cost of reasonably efficient plants. There Is also a provision
for an open-price systoei with a waiting period.)
Letter of March 5, fire-brick manufacturer:
"Our price system looks like a closed price to us, as the code authority at
their first meeting December 14, 1933, set up a net delivered price of $11.50
forthe whole State of Mississippi, we voting for a plant price, the only price we
thought was fair.
"It looks like to us that the large brick plants in the region want a delivered
price, and want that high enough so that they can ship into our territory at a
profit. We do not believe that you willaid recovery by charging more for
brick than they are worth."
1O. 77
CROWN MANUFACTURING INDUSTRY, codis

A meeting of the industry fixed the prices higher than the complainant desired.
(The code provides for open prices with a waiting period, but has no cost
provision.)
Letter of March 9, manufacturer of corks:
"I would suggest, however, that this provision in the open-price system which
,:niis for a certain number of days elapsing before a change becomes effective
be eliminated * * * there was upon tile original filing of the open-price
sch-ilules by members of the industry a majority quoting tile same price.
There were three or four manufacturers who had a differential of between 1
(ent and one-half cent less than that of the majority.
"The first prices submitted under the Crown Manufacturers Code were not
distributed to all manufacturers by the code authority of the industry before
i meeting was held at the Pennsylvania Hotel in New York City during the
beginning of December 1933. I personally attended this meeting, representing
company, and at the meeting various phases of the code were gone
the
into and discussed by the members, and after several explanatory remarks had
been made there arose the question as to what the manufacturers were going to
do about new prices. It was first decided that all members should file their
new prices to become effective January 2, 1934.
"* * * I stated that I was not in favor of this Increase, as I felt it to be
in excess of the actual cost of tie industry under the National Recovery
Administration.
"Part of the argument placed before me was the fact that the consumers
were expecting an increased price, and they might as well get it at once rather
.
than try and build it up over a period of time."
CRUSHED STONiA SAND, GAMUL, AND SLAG INDUSTRY, CODENO. 109

Tile correspondent was urged to agree to a fixed mark-up.
(Code provides that districts set up open-price system, with waiting period
on first but not on revised filings, all prices to be distributed within the district.
No sales below individual cost as set up by uniform system. Uniform terms
of sdle and credit provision to be set up by districts; State committees may
,-t uip provisions limiting new capacity, subject to approval of code authority
and administration.)
Letter of February 28, manufacturer:
"No pressure has been brought upon me by the code authority but my coinIretitors are trying to have me combine with them to have cement mark-up reduced to 25 percent and then they wish to mark up all other materials over 5ton orders to 50 percent in place of 33% percent. I have refused to do this
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but do believe the price on cement should be reduced to 25 percent mark-up
percent is
on orders more than 5 tons. I also believe that mark-up of 331/3
other materials and also that 50 percent
ample margin for a fair profit on till
mark-up should not be required on orders of more than 500 pounds.
"Both the crushed-stone and builders-supply industries and the retail-luniber"
dealers desire to combine and raise prices too high.
PUMP MANUFALUruING INDUSTRY, CODENO. 67

The correspondent was urged to copy the prices established and published
by others, although it was known that agreement was illegal.
(The code provides for open prices with a waiting period and for no sales
below individual cost except to meet competition, and power of the code
authority to require withdrawal of "unfair" prices after investigation.)
Letter of March 2, puZmp manufactured:
"The form of the pump code itself operates to exert pressure to raise prices.
The pump manufacturers have been informed that it is desirable to get their
pries In line by copying each other's prices, although admonished that It
would be illegal to agree to do so.
"We recommend a revision of the pump code: Abolition of weighted voting.
Setting up of a code authority outside the industry. Requiring the filing of
minimum prices only. Abandonment of 'time limit' so that prices will be
effective on filing."
STEEL TUBULAR AND FIBWOX BOILER INDUSTRY,

ODE NO. 0,2

The code authority requested members not to cut prices.
(The code provides for an open-price system with a waiting period and no
sales at or below cost.)
manufacturer:
Letter of February 27, boiler
"No one asked us to raise prices, however the Code Authority of the Steel
tubular r and Firebox Boiler Industry has asked us to refrain from filing lower
prices. As this is the only way in which we can secure business and keep
our men employed, we intend to file lower prices very shortly."
OoMPMSSED AIR INDUSTRY, OOD3 NO. 5r

A company reports persuasion from competitors to raise prices.
(Code provides for open-price system with waiting period, lists to be distributed by code authority. No selling below individual cost as determined by
uniform system except to meet competition.)
Letter of February 27, manufacturer:
"Pressure has not been brought to bear with the idea of forcing us to
raise prices other than in a general discussion among the representatives of
different
the industry and possibly pointing out where prices are appreciably
tt
from others. Pressure of this kind, while implied and secon ary, nevertheless
carries considerable weight if a spirit of friendliness is to exist among the
manufacturers,"
PORCELAIN BREAKFAST FURNITURE ASSEMBLING INDUSTRY CODE NO. 239

Exertion of pressure tended to increase prices beyond what consumers could
absorb.
(The code provides for open prices with a waiting period.)
Letter of March 20, chair manufacturer:
"There was a tendency to exert pressure on the part of manufacturers and
code managers in this division who were desirous of having the manufacturers
quote prices based on certain costs, but on account of the great unemployment
the public could not absorb our increases, as furniture is still considered a
luxury, while food and clothing are necessities."
MOTOR BUS INDUSTRY, CODE NO.66

Efforts were made to induce a company to discontinue a low-fare ticket.
(Code provides for open-price system without waiting period on revisions,
tariffs to be filed and routes to be registered with code authority.)
Letter of March 1, motor bus operator:
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"No. 5. Yes. Meetings have been held from time to time among the traffic
men of the bus operators, one I recall in the office of Mr. of the
lines at which time the differential in rates was discussed between those companies who were considered a low-fare company and those rendering an equal
service.
"At tile time the A, the B (who were not represented), and the C lines were
conceded as higher rate companies the balance were conceded a differential in
rate. The B tariff wvas the same as the A's, their presence was therefore not
necessary, although they were called and invited to the meeting, where it was
anticipated that they could be induced to discontinue the use of their low-fare
ticket or
ticket."
COKING AND HREATINGAPILIANCE! MANUYAC'1 'RING INDUSTRY, CODr NO. 236

A competitor exerts pressure on a member to raise his prices on certain
products.
(Code provides for filing of prices with a confidential agent designated by
the code authority, with waiting period. There is no provision for price distribution. No sales below cost except to meet competition.)
Letter of March 17, manufacturers:
"We have been strongly urged by one competitor to raise the prices on certain of our cook stoves which are directly competitive with him. The competitor is Mr.
at the
Co., of , W. Va. He has no power to
exert any pressure on us, but he has strongly urged that we Increase our cookstove prices In order to make them conform more closely to the prices on his
own cook stoves. Our cook stove is competitive with Mr. -'s
Our carload price Is $9.25, while his price Is $10. Our stove is slightly
smaller than his and weighs about 40 pounds less. We have refused to change
our prices, first, because at $9.25 we make a small profit, and second, our stove
Is priced fairly when compared with his, because his stove Is considerably
heavier."
END ORAIN STRIP WOOD BLOCK INDUSTRY, CoMi NO. 185

Comltitors suggested that a member increase his prices on competitive
articles.
"Code provides open price systems with waiting period, lists to be 'open to
inspection at all reasonable times.' No sales below individual cost as determined by uniform system except to meet competition." Terms of sale also
provided.
Letter of March 13, manufacturer:
" My copnietltors have suggested that my prices as filed were too low and
should be advanced, but (lid not bring any pressure to bear. I replied that the
prices represented cost plus a reasonable margin and, I felt, should not be
advanced, but that the customer should be protected In buying our commodity
on as reasonable a basis as possible."
COTrN CLOTH GLOVXMANUFACTUWING INDUSTRY, CODENO. 187

A competitor suggested to a code member that his prices were below cost.
(MAembers shall publish and file with the code authority all price lists applicable to the various classes of customers, revisions to be filed when published.
Tihe code includes customer classification, terms, and freight allowance for
shipments of 100 pounds. No sales below individual cost)
Letter of March 23, Cotton Manufacturing:
" * * * No pressure has been brought to bear on us by the code authority
to raise our prices or refrain from changing our prices. As to competitors, we
have had no pressure exerted on us except in one instance, and in that Instance
the pressure merely consisted of the inquiry as to whether or not our price
was below our cost, and a statement by competitors that our price was below
their cost. We felt at the time that our cost on this particular item was very
low, and that we wanted to take advantage of it from a sales standpoint. We
did maintain the price which we originally promulgated on this item, but found
in doing so it was no advantage to us."
ME-ALtWINDOW INDUSTRY, CODE3
NO. 205

Certain members of the industry discussed price levels and unsuccessfully
urged another member to quote uniform quantity differentials.
(Code provides for "pen price system with the filing of discounts from "Gross
List Prices " established by the Institute and terms and conditions of sale, such
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filings to be distributed to members and all to be available to anyone interested.
A waiting period is also provided. No sales below cost as determined by a uniform or a comparable system, except to meet competition.)
Letter of March 13, manufacturer:
"5. There was considerable discussion in a meeting at which various industry members were present as to what mignt be termed proper levels for the
sale of our various products and the reasons for establishing
such levels. One
of the chief subjects of discussion was the proi'
level for the sale ol small
orders of light casements only, that Is-in the .. eket from zero to $1,000 list.
Theoopinion of a number of companies was to quote a price higher than we felt
should be quoted but, In the last analysis, we of course, used our own ideas
in this matter and quoted the 57 percent discount as shown on our discount
sheet which, when published, the other companies have met. Directly answering your question, we were not influenced by any pressure that Nvas brought to)
bear to vary the level at which we felt these windows should be sold in small
quantities,"
APPENDIX C. EXAMPLES OF COLLUSION

The eases of coercion listed in appendix B Include much of the evidence on
collusive activity. The list of examples included here is largely supplementary
in character. It includes excerpts from letters which indicate general price
agreements, together with cases of absolute price identity as revealed by price
lists which are entirely identical from beginning to end. It does not include
as presumptive cases of collusion those industries for which uniform bids have
been reported, nor complaints of collusive activity made by customers.
In some cases the evidence consists only of the adoption (if a recommended
price list which is generally followed by members of the industry.
PREcIOUS JEwElRY PrODUOiNG INDUSTRY, CODE NO.

130

The scholastic jewelry branch of this industry has united with a division of
the Medium and Low Priced Jewelry Industry in adopting a uniform price
schedule.
Letter dated April 4, Code Authority Secretary:
"However, an estimated 85-percent production of this product is made by
members of an organization known as the ' Institute of Scholastic Jewelry Manufacturers', who have adopted the enclosed schedule, after exhaustive strain, and
are adhering to these prices."
ROLLING

L

STEE DOOR INDUSTRY, COD NO. 1Tl

A standard price list is followed by members of this industry.
Letter dated March 5, steel-door manufacturer:
"We are one of the smaller manufacturers of steel rolling doors, but have
been able to get a higher percent of orders since our code has been in effect, so
we do not feel handicapped by being on an equal-price basis with the larger
manufacturers of our industry.
"We have filed but one price list under our code. List RDI-A for service
type and RDI-Al for Underwriters' labeled doors, both as adopted by the Rolling Door Institute."
PIPE NIPPLE MANUFAOI'URINO

INDUSTRY, CODE NO. 131

Price lists filed by members of this industry are in the form of discounts
applying to " standard price lists in general use by the trade and effective
September 1, 1933."
Letter dated April 6, Code Authority Secretary:
"The only other revision made by a member of the industry-and not on
price, but on cash-discount terms--was made in order that this member's terms
conform with those of the other members of the industry."
Letter dated March 2, 1964, manufacturers:
"The list prlt s are the same by all manufacturers so far as we know."
RUFF AND POLISHING WHEm

INDUSTRY,

COoE NO. 96

Prices in this industry are conspicuously identical, and there has been simultaneous filing of revised lists. A letter from one company suggests that these
prices are " tigreed " prices.
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Letter dated March 2, manufacturer of buffs:
"There has been no pressure brought to be-" upon us by the code authority
because we are all very familiar with the cute of goods and with the recent
increase in cost and various remnants, of which pieced buffs are made, they all
agree without any question to the fair prices."
ASPHALT,

SHINOLE,

AND

ROOFINO

INDUSTRY,

CODE NO. 99

The Pacific coast producers seem to have agreed on price schedules prior to
approval of tire code. The code became effective November 20, 1933, but two
companies filed price lists that had been issued on the 1st of September.
Printed on two of these lists was the statement:
" We have signed the Asphalt Shingle and Roofing Institute Code of Fair
Competition which has been filed In Washington, D. C, We will observe and
operate all departments of our business in strict accordap'e with the code,"
A third price list, issued in October, is identical with the other two and
carries the title, " Suggested resale prices to consumers based on prices
established at center of Pacific coast roofing industry."
RUBBER MANUFAmUBINO

INDUSTRY,

CODE NO.

156

(FOOTwEAR DIVISION)

Complainants against provisions in the footwear division of the Rubber
Manufacturing Code have submitted a brief of objections, charging monopolistic
activity of large companies and an attempt to fix prices during the preparation
of the code. (While this brief refers to codemaking, the four companies have
since refused to file their prices with the code authority and have submitted
evidence to the Federal Trade Commission to support their stand.)
"Between June 27 and July 26 a draft code containing fiat price-ixing provisions was prepared and approved by the division against objection.
",On July 20 it was voted by the division, against objection, that the chairman, together with three other members whom he should select, should constitute a committee to present the code * * * These representatives, so far
as the complainants are Informed, have constituted the 'steering committee'
which, from time to time thereafter has redrafted the proposed code.
"A revised code (following establishment of a basic code) was then presented which contained price-fixing provlsirns for the footwear division. This
revised code was not approved by the division.
" On September 26 a proposed code containing price.fixing provisions of tie
footwear division was submitted to the Administrator by tire Rubber Mannfacturers Association, Inc. This had never in its then form been submitted
to a meeting of the footwear division for approval, and it contained additional
provisions objectionable to these complainants.
Following a public hearing on the revised draft of the proposed code at which
the complainants attended and presented a statement.
"Between October 26 and December 5 the code was redrafted by the 'steering committee' without the complainants' participation or knowledge of what
changes were being mode.
"On November 2 complainants made requests to General Johnson that a
representative of complainants be allowed to participate In conferences with
respect to revising the code, a copy of which request was sent to Mr. A. L.
Viled, general manager of the Rubber Manufacturers' Association,
"On November 20 complainants wrote to the Industrial Advisory Board and
alsoto *he Consumers' Advisory Board, stating that they feared that an openprice provision would be inserted in the proposed code, giving reasons why
saune would be oppressive and requesting action 'against any form of pricefixing or open-price provisions.'
" On December 5 one of the corplainanuts obtained privately a draft form of
the code, dated November 20, containing cost-recovery provisions and provisions
for filing open-price schedules, none of which were in the code at the date of the
public hearing,
" On December 15 the code containing the provisions to which objection is
nuade was approved by the President without ever having been submitted to the
complainants. The objectionable provisions were all added by complainants'
competitors after the public hearing on the code.
"On December 20 complainants obtained In Washington their first printed
copies of the approved code, 5 days after Its approval,"
119782-35-PT 410
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SHOVED, DRAGLINfl AND CRANZ INDUSTRY,

'ODE NO. 102

Letter from code authority indicates that prices are agreed upon.
"Many cases before the meetings in Chicago have indicated that every member Is trying his utmost to stick to the open-price arrangement * * * no one,
so far as I know, has exercised the privilege of reducing prices under the 10-day
clause in our code. The moment that starts we go right back into the stupid
practice of price cutting."
RETAIL EXCHANGE INDUSTRY, CODE NO. 55

One company suggests that price control has been facilitated by the code.
Letter of February 26, water-heater manufacturer:
"The open-price system has helped wonderfully, as it has effected fair prices
and we have had an association which operated even before we were under the
code, but it was impossible to have all join this association who were manufacturing articles in this line, and were out with prices making this line of
business a losing proposition. Since the code has been in effect we have been
able to bring all of these people into the association, with the result of fair
prices. The open-price system has helped us considerably since it has been in
effect."
HAIR AND JUTE FELT INDUSTRY, CODE NO. 72

The association has acted to establish uniform prices.
Letter of February 28, hair and jute felt manufacturer:
"On the first of this year the association decided on giving the jobbers a
5-percent rebate or over, depending on the increase in their sales this year over
last year's sales * * *.
"To make matters worse, the committee is now planning on giving rebates
to the dealers also. Our opinion is that this plan of rebates to anyone concerned should be entirely eliminated as this not only causes too much controversy, but the question is usually brought up whether the small dealer will
still remain in business at the end of the year and be in a position to reimburse
this rebate * * *.
" On the 'open price system', when the association voted to increase the
prices the large manufacturers had sufficient merchandise on hand and were
in a position to fill many orders at the low prices, whereas the small manufacturer was out of luck * * *."
MARKING DEVICES INDUSTRY, CODE NO. 59

Various companies speak of a standard price list to he issued by the code
authority.
Letter of Mar!h 23:
"The Code of the Rubber Stamp Manufacturers has not as yet provided a
price basis. We tild with our code authority our price list, but this was the
same that had been in effect for over a year, and there has been no change to
date. We have expected daily to have a new price list, but this has not been
received."
Letter of March 5, 1934:
"* * * I am sorry that I cannot answer any of the five points enumerated in your circular owing to the fact that our price schedules filed some 2 or
3 months have not yet been adopted by our code authority.
" * * * We expect our code authority to act on a standardized list covering the entire country in a very short time, and if at some future time you still
desire the information requested in your circular, we shall be pleased to
answer these various points in the best of our ability."
Letter of March 5:
"* * * Our code was signed as above stated (Oct. 20, 1933), but as yet
the International Stamp Manufacturers Association has not agreed to any price
list, and it seems we are all working under any price list we may see fit, which
is indeed a very unfavorable condition.
"This firm has operated in the red for the past 5 years, and if there could
only be a legitimate price list established and put into operation, no doubt we
could come out from under and take a place with other Industries who are
working under the same system. We are informed by the International Stamp
Manufacturers Association that a schedule of prices will soon be ready to put
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into operation, and Just as soon as this is handed to us we will endeavor to
carry it out to the letter and will expect everyone else to do the same."
NO. 205

METAL WINDOW INDUST-Y, 00D

Members of the industry filed discount sheets applicable to a sandard price
list. From various letters It would appear that discounts are also standardized.
Letter dated March 12, 1934, metal-window manufacturer:
" * * * On February 6 we filed the discount sheet applicable to the price
book published by the Metal Window Institute. Just prior to February 15 we
revised our discounts In order to meet the apparent established price level.
" * * * The Metal Window Institute price book was compiled by the large
eastern manufacturers, and naturally endeavors to confine the sale of metal
windows to their standards only."
STEEL CASTING INDUSTRY, OODr NO. 82

Several companies refer to the schedule of prices set up by the Steel Founders
Society.
Letter of March 9, founder and manufacturer:
"The price list whIch we filed on steel castings was the schedule prepared
by the Steel Founders Society of America, titled 'A Study of the Schedules for
Miscellaneous Castings Based on Levels of 1926', and dated December 1, 1933.
*

*

*

*

*

*

*

"Summing up, we will say that we were apprehensive of any proposed
method of price fixing, either in the cast-Iron industry or the cast-steel industry.
However, we are, up to the present time, very well pleased with the manner
in which the industries are functioning under the Steel Foundry Code. * * *"
Letter of March 28, manufacturer of steel castings:
"* * * No pressure has been brought to bear upon us in any respect.
We believe this is due to the fact that we have tried to cooperate with the
code authorities to the fullest possible extent. The legal provisions in the
code seem to be ample to compel any lack of uniformity of action to a prescribed uniform course."
VITRIFIED CLAY

SEWER

IFE MANUFACTURING

INDUSTRY,

CODE NO.

136'

Letter of March 27, small manufacturer:
"We do not think that there has been any narrowing of the spread in prices
filed as the prices filed were practically all arrived at by collusion before the
first ones were filed and all prices now are arrived at the same way. * * *"
VALVE AND FITTINOS MANUFAOTURINO

INDUSTRY,

CODE NO. 153

One company reports a conference of manufacturers to bring about uniform
prices.
Letter of March 2, manufacture of fittings:
"The only harm we see in the open-price system is that we cannot get all
manufacturers on a uniform-price basis. There are some that claim to have an
incomplete line and, therefore, must sell at a lower price. Under a fixed price
these competitors would he brouaht In line with all other competitors,
" Last September our discount for fittings was adjusted to 75.5 percent
hut due to competition this was lowered last month. A conference was held
with most of the manufacturers under the code and the discount was brought
back to 76.5 percent, being within 4 percent of our earlier adjusting price.
This was accomplished February 23.
"There has been no pressure brought on us by the code authority members
cause we realize that the price last established was a fair price and we
art glad to cooperate with other manufacturers in this new schedule. We
have heard from some other manufacturers under other codes where they
have not been able to get together amicably on a fair price and where the
-i'eals
have been considerable."
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COMPRESSED AIR INDUSTRY,

CODE NO. 55

A correspondent reports a general consideration of a price increase by aircompressor manufacturers,
Letter of March 5:
"The various air-compressor n nufacturers under 10 horsepower have
talked of changing their prices but it has not been definitely settled."
RUBBBR

MANUFACTURING

INDUSTRY, CODENO. 156

One member of the rubber-glove subdivision writes that manufacturers have
agreed on prices.
Letter dated March 23:
'The open-price system thus far has helped us In several ways. First,
we had one manufacturer in our line who wouli undersell others regardless of
quotations and in several cases we had to sell at cost or below in order to hol
our accounts against this competition. This manufacturer finally consented to
increase his prices on a level with the others. We are also helped because
all manufacturers in our line raised the price of our products to a point where
we were able to make a fair manufacturer's profit.
"The open-price system hurt us for 3 or 4 months, the latter part of 1933.
because several of our competitors who agreed to raise prices evidently failed
to do so with a result that many of our customers purchased elsewhere for
this period.
I was asked to submit my prices at several of the rubber manufacturers'
meeting which I did and several of the members Informed me that one of our
items in particular, was too low and they felt that we should either discontinue
the sale of it or increase the price. I agreed with them and Immediately made
arrangements to wind up all outstanding contracts on this number awl to
Increase the price so as to be in line with our competitors."
A similar agreement seems to exist in the automobile fabric subdivision.
Letter dated March 1:
"Insofar as the operation on open-price provision is concerned In tie I automobile fabrics'

subdivisloit. it bas for several years past been the practice

amongst the mnbers of our division to agree upon a proler price level. This
level has been reduced from time to time due to the chiselling tactics of members of the industry, superinduced by general economic conditions in the past
several years, but there has been, within that time, wore or less of a definite
price-fixing arrangement. Therefore, in the same subdivision the filing of
prices with the Rubber Manufacturers' Assoviation has operated as It usually
has in the past several years, which is that general price structure is nlaintained, although we have lost some of our custoliers because they have been
able to buy at lower prices than those filed with the association, and undoubtedly there will be further chiselling as time goes on unless drastic steps are
taken to apprehend the violators and to inmmndlately fine them in accordance
with the provisions of our code. Prior to our code there was an attempt to
definitely maintain prices."
FOLDING PAPER BOX INDUSTRY, CODENO. 113

One correspondent alludes to quota allowances, which would suggest formn
of agreement.
Letter dated March 24, carton manufacturer:
i*
* * Consequently the open-price system has lot hurt us, ilut lhe
general competitive scrainble since the codes were being formulated has resulted
in our quota dropping from 293percent to 9 percent. We believe that this was
brought abont by competitors trying to increase their portion of the business
with a view to an increased quota allowance under the code. We have refrained
froni quoting under cost and as a consequence have lost, in the last 6 nionths,
a good share of the business which normally and legitimately should have
been ours."

Letter dated March 26:
"* * * It is our intention before filing our price lists with the code
authority in Chicago to endeavor to have other folding-box manufacturers
who are interested to agree to the prices in order to lvoid confliction. In
the matter of these whisky-bottle cartons we are, so far, unable to come to
lf agreement. The objeetiols beln
that the prices are too low and that we
should file prices for customers us they come up individully instead of selling
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from a price list. If we cannot come to an agreement we will file our prices
with the code authority headquarters.
" In regard to questionnaire no. 4: The folding-box manufacturers have
had several conferences In regard to filing prices on various commodities, and
although the prices are not yet agreed upon, the price spread between the
lowest and highest has been very materially narrowed.
"We intend to hold a meeting of all the Pacific coast manufacturers
within the next 2 weeks, and endeavor then to agree upon prices that are
fair and honest and that will enable us to pay a decent wage and to pay a
fair profit on whatever we buy * *
APPENDIX

). EVIDENCE OF THE CHANGE OF PRICES UNDER OPEN-PRIcE CODES

Information which shows how prices have changed from those first filed
is available for a considerable number of companies represented by more than
one price list. We had hoped (1) to determine the history of prices before
and after the open-price system by comparing these prices with those collected by the Bureau of Labor Statistics; (2) to determine the direction of
price change under the open price system by comparing earlier and later lists.
The firstproject proved impossible when It was found that the prices collected by the Bureau of Labor Statistics are typically not comparable with
those in the price lists. In only one case thus far have we found a Bureau
of Labor Statistics quotation whose movement since the first filing was similar
to the movement of the prices filed. A similar check was attempted with
the McGill Index, likewise vith unsatisfactory results. Many of the price
changes shown in the study take the form of changes In discounts and terms
of sale which evidently are not emphasized in the computation of a general
Index.
Without comparable records of price movements before the codes, the meaning of these price movements is difficult to determine. In some cases the rise
may be a healthy recovery from an untenably low price. In some cases the
fall may be a healthy recession from prices set unduly high in the first flush
of enthusiasm about the code.
The chief significance of these records of price change is their bearing upon
the belief that price uniformity has resulted from Intense price competition.
Such a development would be consistent with downward price changes, but
scarcely with general price increases or with the absence of significant price
revisions.
In three industries the majority of prices changed upward after the first
filing. In four more industries, although a majority of the prices (lid not
change, mose of the changes made wre upward. (In four industries the maJority of all prices, and in two more the majority of those which changed,
moved downward.) All seven of the industries showed the predominance of
,upward movements.
IIl. EVIDENCE BEARING UPON TIlE CIIANOES OF PRICES UNDER OPN-PRICE
8YS'
mMS
When wore than one price list has been available for the same company, we
have compared lists in order to find out whether prices rose or fell under the
open-prIce system In 10 industries there were no revisions of original filings.
Cut of a total of 6,099 cases of quotations in which such comparison is possible,
there were :,G6-cases in which prices moved up, 893 in which they moved
down, and 3.538 in which there was no change.
Close tmlysis of these figures shows that the results differ greatly from
industry tc industry. The following table lists the industries for which this
comparison has thus far been carried out:
%

IndatMries in whick the majority of changes were upuoord
Up
31. Lime:
.
.
3
Group III,
district 7 and 12.................................
3 15

Down

No change

0)

04

Group II, districtSA ......................................
100
4

K& Cap and e sm ..........................................
-----I
It. Copper and brass = products ..................
-4
I Code

authority only reports lowest prices fied.

22

24 ..........
13
16O
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Inddutrie8 in wlt

the mlajority of changes were dowmvard
Up

Down

No change

78. Nottingham
lacetabulation
curtain
......................21
45
24
82.
Steel casting jno
possible)-......................................
.Fun al ppy.............
........
......................
..........
6
K9 Ashl

hnl

n

ofn

......

......................
...... I0

62
I1is

15e. Rubber manuacturng-rubb footwear division................
------------

7

1

Industries in which the majority of tabulations showed no change
Up

Down

No change

25. Oilburner ......................................................
4
16
37
21.Lime(group I district 243)--------------------------------- 15
2
275
96.Buff and poising whel...----------------------------------20
2
330
107. Ladder manufacturing .........................................-- 2S
26
108. Motor fire apparatus manufacturing ...........................
3
2
25
IN. End grin strip wood block .....................................
........
22
222. Card clothing-----------------------------------------.21
............
2,150

The following is a list of the 10 Industries for which the first filings remain
in effect through February 15:
Industry:
code
Gasoline-pump manufacturing -------------------------------------26
Plumbago crucible
---------------------------------------- 3
Business furniture, storage equipment, and filing supply -----------88
Gear manufacturing
-.
.
.
..------------------------------------117
Precious Jewelry producing-Scholastic Division ---------------- 130
Pipe-nipple manufacturing ----------------------------------------131
Concrete masonry ------------------------------------------------133
Machine tool and forging machinery
------------------------103
Refractories -------.
. . ..--------------------------------1
Paper, stationery, and tablet manufacturing ------------------------190
The following industries are said to have experienced marked price increase
prior to the first filing, and this should be considered In any interpretation of
the above lists:
Industry:
Code
Oil burner --------------------------------------------------------25
Steel casting ------------------------------------------------------28
Asphalt shingle and roofing ---------------------------------------99
Ladder manufacturing --------------------------------------------107
Pipe-nipple manufacturing ----------------------------------------131
Tile Information from purchasing agents consists of discontinuous records,
and hence is of limited usefulness as a guide to price changes. In 85 instances
earlier bids for similar commodities are available. In these cases, comparable
price quotations moved as follows:
In comparison with 1933 (prior to July 1), 148 cases were higher, 44 cases
lower, 31 cases without change. In comparison with 1932, 199 cass higher,
44 cases lower, 34 cases without change. In comparison with 1931, 43 cases
higher, 6 cases lower, and 1 case without change. In comparison with 1980,
10 cases higher, and 5 cases lower. In comparison with 19.t, there were
5 cases lower.
GENEaLA

STATEMENT FO

=z CONsUMERS' ADvaoSaY BOARD AT THE Pacic HEARINO ON JANUARY 9, 1935

(By Dexter M. Kcezer, Consumers' Advisory Board)
The proposed policy on price fixing, announced by the National Industrial
Recovery Board in calling for this hearing, seems to us to be pointed definitely
in the right direction, though we think it too tender in its approach to the
crucial problem to which it is addressed. If the National Recovery Adminis-
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tration is to justify its name, in any large measure, we advise that the policy
be strengthened in a manner which we will outline subsequently and put into
effect Immediately.
We realize that you will find no novelty in this attitude on the part of the
Consumers' Advisory Board. It opposed large-scale experimentation with price
fixing 18 months ago and has consistently advocated such a policy since. However, there is this important strength in the position of the Consumers' Advisory Board at this time. Its views on price fixing are now supported by a
weight of experience which could not be available in the earlier months of
the National Recovery Administration.
Initially, in arguing against the incorporation of price-fixing arrangements
in the codes, except in a very limited number of cases and then under close
public supervision, the Consumers' Advisory Board inevitably had to argue
from the experience with such devices before the coming of the National Industrial Recovery Administration. This experience suggested forcibly that If pricecontrol devices were generously employed and placed in private hands there
would be neglect of President Roosevelt's warning that "If we now Increase
prices as fast and as far as we increase wages the whole project will bet set at
naught "-a warning given when he signed the National Industrial Recovery
Act.
Advice to act accordingly was set forth by the Consumers Advisory Board
in directions to its staff advisers and in a comprehensive memorandum on
"Suggestion for Code Revisions" which was submitted to the Administrator
on February 19 of last year. Your attention is invited to those statements.
Copies are submitted herewith. We will not detain you by summarizing them,
since the proposed policy on price fixing suggests that since they were written
the National Industry Recovery Board has come to recognize In a large part
the validity of the arguments set forth.
At the time they were advanced, however, these arguments were dismissed
for the most part as theoretical, and the Consumers Advisory Board was,
in the nature of the case, unable to prove by experience that it was right.
The experience remained for the future to unfold. The Board did, however,
undertake to keep a check upon the results of the price-fixing arrangements
embodied In many codes, and at a hearing on prices inaugurated precisely a
year ago presented a large volume of evidence indicating that these provisions
were definitely retarding recovery by making possible an increase in prices
which was outstripping the increase In wages--evidence indicating that, in
fact, the President's warning was not being heeded. As an important part
of the record of experience with price-fixing provisions which this hearing
is designed to generate we invite your attention to the price studies presented
by the Consumers Advisory Board at the hearing a year ago.
Subsequently the responsibility for keeping a detailed and comprehensive
record of the results of the price-fixing provisions In codes was concentrated
in the Research and Planning Division of the National Recovery Administration. Consequently this Board Is not prepared to present such a record of
experience at this time. However, the large volume of evidence which has come
to the attention of the Board in the performance of its advisory duties has been
almost universally unfavorable to the price-fixing provisions in the codes.
Representatives of the Board have prepared for this hearing summaries of part
of this evidence which will be presented subsequently. In general, the evidence which necessarily varies from code to code and industry to industry,
indicates that:
(1) Provisions in codes sanctioning the fixation of minimum prices frequently
have been utilized to establish prices so high as to be obviously unfair to
consumers.
(2) Code provisions designed to disseminate Information about prices have
been perverted to use as tools for arbitrary price fixing.
(3) Efforts to maintain fixed minimum prices have often led deeper into a
quagmire of hopelessly complicated administrative regulations.
(4) Recent efforts of the National Recovery Administration to correct flagrant misuse of price-fixing powers granted to business groups by the codes have
dealt with only a fraction of the problem presented.
(5) Price-fixing provisions have been increasingly ignored, thus creating a
new type of bootlegger and presenting the Nation with another deml-, living
example of large-scale contempt for law.
(6) Law-abiding agencies and persons respecting prices fixed under the
codes have increasingly been the victims of economic discrimination.
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(7) Numerous business groups initially favoring price fixing enthusiastically
have come to recognize its futility.
(8) Price-fixing provisions improperly written into codes of fair competition have served to buttress unfair restraints upon price competition devised
before the advent of the National Recovery Administration.
In the light of such a record it seems entirely clear to this Board that the
provisions in the codes authorizing price fixing should be eliminated forthwith, and any reinstatements made contingent upon a showing of both necessity and desirability far clearer than that which has been submitted prior to
the' adoption of tiny one of these provisions. It seems equally clear that
safeguards should be thrown about provisions for price reporting which will
prevent their perversion for price-fixing purposes.
In mental attitude a step was taken in this direction several months ago
when the then Administrator of the National Recovery Administration promulgated an office order (no. 228) which called for wide-spread elimination
of price-fixing provisions in codes except in cases of emergency to be declared
by the Administrator. However, very little has been done to put this order
into effect. Prior to the issuance of the order of June 7 of last year approxi.
lately 430 codes which contained price provisions in conflict with it had been
approved. Only about a dozen codes have been formally amended to bring
them into conformity with the order.
Further, the experience since that time has indicated that the provision
for resort to price fixing in emergencies, set forth in office order no. 228,
was ill advised. A summary of that experience has been prepared for
submission at this hearing by a representative of the (lonsunoers Advisory
Board.
In Its proposal of a policy on price fixing the National Industrial Recovery
Board states tIat it " recognizes the value of--emergency price i)rovisions." A
continued assumption that there is value In soucl provision, seems to us to encourage a continuation of the unfortunate experience with emergency price
fixing. It invites efforts to convert " the usual case" in which the National
Industrial Recovery Board proposes to bar price fixing into an "emergency."
And price fixing per se has been demonstrated to have no capacity to administer
effectively to industrial emergencies.
The prompt implementing of the price policy proposed by the National Industrial Recovery Board In projecting this hearing would presumably eliminate
price-fixing provisions from all but a small handful of codes to be administered,
in the matter of price fixing, by public officials.
It does not follow, however, that this salutary step would eliminate price
fixing in all Industries whose codes are so modified. There was private price
fixing in numerous industries before the advent of National Recovery Administration, and by maintaining industry prices at arbitrarily high levels such
price fixing did much to intensify the depression. There is no reason to believe
that the proposed policy on price fixing iill eliminate it particularly since the
National Recovery Administration has served to bring many business groups into
closer communion.
Therefore if the National Recovery Board is to obtain its objectives in any
large measure it must make a more trenchant attack upon price fixing than that
outlined in the proposed policy. It may be argued that if the National Industrial Recovery Board eliminates those provisions in the codes which directly
thwart price competition it will have done all that comes within its jurisdiction.
Insofar as a legal question Is Involved, the Consumers' Advisory Board defers
to those expert in such matters. But as an economic proposition it calls attention to the fact that every National Recovery Administration code is officially
designated as a "code of fair competition" and as such cannot properly apply
to an industry which has eliminated price competition by private agreements or
attained a position where prices are fixed on a monopolistic basis. To validate
its code of fair competition steps must be Instituted b# the National Industrial
Recovery Board to strike down such price control in industries operating under
codes. A representative of the Consumers' Advisory Board will present a more
detailed statement on this subject.
In a price policy designed to revitalize the concept of fair competition, which
basically underlies the Recovery Act, quality standards and labeling seem to
the Consumers' Advisory Board to have a very important place, which is not
recognized in the policy on price fixing proposed by the National Industrial
Recovery Board. In some cases quality standards have been incorporated in
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codes as essential elements in schemes of production control and price fixing.
In others the absence of adequate quality standards has contributed its bit to
the breakdown of the price-fixing schedules. But It does not follow that quality
standards and price fixing go hand in band. On the contrary, quality standards
properly safeguarded and more particularly accurate grade labels have great
potentialities to promote and protect fair price competition. A representative
of the Consumers' Advisory Board will present to you a further statement on
this subject.
In urging the National Recovery Administration to abandon price fixing In
favor of a policy of fair competition the Consumers Advisory Board is guided
not only by the demonstrated effects of price fixing in specific cases but by its
relation to a workable scheme of national economic recovery as a whole. The
obvious purpose of virtually all price-fixing provisions is to raise prices. When
such provisions fall to do this they fail to serve the purposes of their sponsors.
Even when not realized, however, the legally validated intention to raise the
prices of products governed by National Recovery Administration codes presents
a serious threat to economic recovery, This is indicated by a study of relationships between prices and the capacity to pay them, as set forth in charts prepared by the Consumers Advisory Board. An explanation of the charts Is
embodied in a separate statement to be submitted by a representative of the
Board.
In general the charts, as well as other studies of the relationship of prices to
capacity to pay them, Indicate that since the inauguration of National Recovery Administration any increase in money earnings per industrial worker has
been more than offset by the increase In the cost of living. They indicate further
that increased prices have vitiated in substantial part the increase in money
income of the Nation as a whole. Under such circumstances it is clehr that a
policy which validates the purpose to raise prices works directly against national
recovery as truly measured in terms of employment and production.
ExPERIENCE WITH THE OPEN-PaIC PROVISIONS OF APPRovEm CODES By MEMEMS
OF THE STAFF OF TiE CONsuMERS' ADvxoY BOARD

Corwin D. Edwards, Enid Baird, James E. Gates, Clayton Gehman, E. R.
Lerner, L. B. Lovell, and Henry Rhine.
Assisted by Alun L. Sheviln, William A. Doran, Caroline Blanks, Mrs. A. T.
Fowler, James D. O'Neal, and John F. Valts.
SUMMARIZED

BEOMMENDATIONS

1. Open-price systems should be revised to eliminate abuses, but not abolished without further experiment.
2. All price information distributed should be available simultaneously and
equally to all members of the industry, customers, and the Government.
3. In regulating price filing, code authorities should not be permitted to
exceed the powers given b their codes over terms of sale.
4. Prices should be filed with a confidential agency obligated not to identify
individual concerns in distributing the information.
5. Waiting periods should be retained, if at all, only where the foregoing
safeguards operate.
6. Proof of collusion or coercion promoted by an open.price system should
automatically suspend the system.
1. THE SCOPE OF THE STUDY

The charges against open-price systems, as a result of which this study was
ordered, have been as follows:
1. The open-price system is used to identify enterprises charging low prices
and thus make possible their coercion..
2. The open-price system Is used to aid in the establishment of collusive
price agreements.
3. The open-price system is used to facilitate price increases greater and
more rapid than are in accord with the spirit of the act.
The chief purpose of this study has been to test the truth of the foregoing
charges. A second purpose has been to discover to what extent open-price
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systems have accomplished their legitimate and avowed purposes of preventing
discriminatory prices and providing general price information.
To this end Information about open-price systems was sought from: (a)
Substantially all the code authorities administering open-price systems whose
codes were approved before January 31, 1934; (b) a sample of enterprise in
each open price Industry; (o) Federal, State, municipal, and industrial purchasing agents; (4) a sample of private customers of open-price industries.
(Details as to the number of inquiries and replies, the forms used, and the
methods of sampling are contained in appendix A.)
In a considerable number of Industries the information is sufficient for a Judgment both about the first two charges, those of coercion and collusion, and
about the degree to which the legitimate purpose of open prices have been
accomplished. In certain other industries the facts are too scant to permit any
Judgment. For lack of comparable information about pre-code prices, the material bearing upon the third charge is inconclusive.
The outstanding conclusion which emerges from the study is that the
effects of open-price systems differ according to the circumstances in which they
are operated, the methods of administration, the nature of the code authority,
the nature of the product, the nature of the market, and the other price provisions of the code. These differences are important. In one industry open
prices have facilitated collusive price fixing; in another competitive price cutting. In one industry they have Increased the marketing difficulties of small
enterprises; in another they have encouraged small producers to invade new
markets.
To describe these differences we have prepared preliminary reports, now being
checked and extended, upon 25 open-price industries; and we intend to prepare
similar reports upon perhaps twenty more industries. Each report will be
made available as soon as it is complete.
This preliminary report deals with aspects of open-price systems which appear to be both generally characteristic of such systems and significant for
determination of government policy. However, we wish to emphasize the fact
that particular open-price codes may be exceptions, even to the most general
of these statements, and that any policy determined upon the basis of a general
report should be flexible enough to allow for such exceptions.

Ul.THD

PRIVALXNOE

OF OOCRCION

An important group of the replies to the Consumers' Advisory Board's
questionnaires state that In various open-price Industries pressure is exerted,
either by code authorities or by large competitors, upon enterprises which
quote low prices. Neither the private nor the public customers of open-price

industries could be expected to know much about such activity; and code
authorities, although in a position to know, could not be expected to report
without hesitancy their own activities of this kind. Hence information about
coercion has come almost entirely from members of open-price industries.
Since inquiries were sent only to a selected sample, and since there are indications that some enterprises hesitate to become identified as complainants
against code authorities, there is no reason to believe that all cases of actual
or attempted coercion have been discovered.
Cases of pressure against low-price enterprises have been reported to us from
29 of the 56 industries whose replies have thus far been tabulated. In nine
of these industries more than one case was reported. Some reports are
detailed and circumstantial and some are accompanied by documentary evidence. Others merely make the general statement that pressure has been
exerted.
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The industries are as follows:
Code
no.

indutr

Number
of sass

4 Gasoline
Electrical pump
..........................................................
14
26
manutaeturing....................................................
5
47
58
£9
42
63
68
77

81

88
90
95
99
107
106
109
120
125
136
137
149
156
176
187
205
236

1
Comprewd I ...................................................................
Pump manufacturing .............................................................
2
Cap and closure ..............................................................
1
Marking devices .................................................................
1
Steel tubular and firebox boiler ..................................................
1
Plumbago crucible ................................................................
1
Motor bus ........................................................................
1
Crown manufaoturing ........................
........... ................
1
Copper and bras mill products- --.-.----.---.--.--------..------------.-.
I
Business furniture storage equipment and filing supply ...........................
3
Funeralsupp
ly--------------------------------------------------------3
Flre.eztlngms king applianos manufacturing------------------------------------..r
3
Asphalt a gle and roofing ....................-----------------Ladder manufacturing ............................................................
3
Motor fire app aratus manufacturing ..............................................
2
Crushed stone, sand and gravel, and stag ..........................................
1
Paper and pulp (cardboard manufacturers division) ...............................
1
Structural clay products ..........................................................
1
Vitrified clay sewer-pipe manufacturing ...........................................
[
Warm air furnace manufacturing ..................................................
1
Machined waste manufacturing ..................................................
2
Rubber manufacturing.-.........-......._....................................
4
Paper distributing trade-.....................................................
I
End,=grain strip wood block .......................................................
'
Cotton alth glove manufacturing .................................................
Metal window .......................................................
1
Cooking and beating appliance manufacturing ....................................
I

Tue form and Intensity of this pressure differ appreciably from case to case.
ILL some cases the code authority exerts the pressure; In some cases Individual
members of the code authority; and in some cases private members of the
industry. In some Instances producers are threatened either with legal harass-

ment or with special attack by business competitors. In other Instances the
argument Is used that price cuts by competitors will deprive the low-price
concern of any advantage. Again, the advantages of price collusion and price
statilhity are emphasized and an appeal is made to trade loyalty.

A complete report of the eases Is attached as appendix B. The following
instances, P1" from codes which grant the code authority no power to fix prices,
are sufllcle,. ;o illustrate the different kinds and degrees of pressure.
Paper and Pulp Industry (Cardboard Afanufacturer' Division)
Letter recently sent out by the secretary of a code authority :
" Your filed prices were roughly 10 percent less than those filed by your competitors. In view of their experience in the manufacturing of a similar grade,
they feel it doubtful that you could justify such prices. Consequently, I feel sure
that you will want to revise your prices so that they will bear a closer relation
to those of your competitors. They pointed out that in the event you found
yourselves unable to cooperate, It was the opinion of some of the members that
they might have to resort to procedure provided * * * by the code. Under
this provision a member may complain to the code authority In regard to your
price schedule. This will lead to an investigation to ascertain whether this
price can be justified * * * such procedure Is, of course, unpleasant and
costly. I am sure this matter can be straightened out without resorting to any
such action,

"It was pointed out that in the event the investigation proved that this price
schedule could be justified on the basis of your own cost, that the members would
then he forced to meet your price. This would then destroy your existing competitive advantage and merely serve to lower the existing price structure, to
no avail."
Afarking devices industry
The following Is from a photostatlc copy of a letter received by a manufac.
turer from his trade association:
"We understand that you are sending out cards quoting 35 cents for fiveline endorsement stamps with borders. This does not meet with the prices
agreed upon by the manufacturers In accordance with the International Stamp
Manufacturers' Association and our adopted code. In view of the above, we
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expect a reply from you by return mail as to what action you will take in the
matter. If we do not hear from you, it will be necessary for the writer to
hand this matter over to the executive committee for immediate action."
In a letter of March 5 the manufacturer himself writes:
"Our code was signed as stated above, but as yet the International Stamp
Manufacturers' Association has not agreed on a price list, and it seems that we
are all working under any price list we may see fit, which is, indeed, a very
unfavorable condition.
" We are informed by the International Stamp Manufacturers' Association
that fa schedule of prices will soon he ready to be put into operation, and just
as soon as this is handed to us we will endeavor to carry It out to the letter
and will expect everyone else to do the seme."
Cast iron soil pipe industry
Letter of March 30, 1934, a manufacturer states:
"Mr.
-,
a member of the code authority, told me at the meeting held
In Cleveland some time ago that he was not threatening us, but if we did not
straighten out our price situation In Kansas City, It was quite possible that he
would open a soil-pipe factory in this district.
"Mr.
asked us In Washington to bring our price up to his level, as
he thought we would still get a substantial amount of the local business in
this district."
Letter of April 3, the same manufacturer states:
"The southern members of the Soil Pipe Association are endeavoring to get
manufacturers In other districts to agree to allocation, but they have been
turned down. Allocation would mean an immediate advance in price, and the
price Is already plenty high, if not too high."
Business-furniture, storage-equipswnt, and filing-supply industry
Letter of February 28, a manufacturer states:
In the matter of the Business Office Furniture Code, the price of $24.25
was fixed by a price committee. We had no part in the fornmulation of this
price.
"Thereafter we were approached by several of the code committee and
other members of the Industry, with the argument that unless we published
prices in line with the $24.25 price which they had fixed, they would meet
whatever price we fixed.
"We were definitely advised that all members of the industry had agreed
on the price of $24.25.
"As a matter of fact, in Philadelphia, a member of the code committee and
a competitor, very generously told us that we were going to Atlanta because
we were violating the code n the matter of prices, etc."
Funeral supply industry
A letter from a member of the Industry states:
" We have had several telephone calls and telegrams, not only from the code
authority, but from competitors, asking that we withdraw our filed price
changes because it is necessary to notify all our competitors of such changes
and they would meet us and we would not get any more sales."
Another letter from a manufacturer and jobber In the funeral supply industry
dated March 14 states:
"We have In our files a letter from the code authority objecting to some of
our prices on account of their being lower than one or two of our competitors."
And still another letter from the same industry dated March 21 states:
"We think a determined effort has been made to establish a uniform price
for standard caskets all over the eastern United States, that is, broadly speaking, east of the Rockies, but without much thought to varying conditions existing among manufacturers. This has been done by meetings, visit of agents
and letters from headquarters."
ECotrioClindustry
Letter of March 2 trom a r.,anufacturer states:
"There has been mild pressure brought to bear upon us to have us set our
prices at the same level as prices of competitors. It has been emphasized to
us that if we establish lower prices than competitors, our competitors would
merely revise their prices and a price war would ensue."
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manufacturing industry

A letter of March 9 from a manufacturer of a particular accessory states:
"A meeting of all the manufacturers was held in December 1963. I personally attended this meeting, representing -company, and at the meeting
various phases of the code were gone into and discussed by the members and
after several explanatory remarks had been Inade, there arose the question
as to what the manufacturers were going to do about new prices. It was first
decided that all members should file their new prices to become effective
January 2, 1934.
"I stated that I was not in favor of this increase, as I felt It to be in excess
of the actual cost of the industry under the National Recovery Administration.
' Part of the argument placed before me was the fact that the customers
were expecting an increased price, and they might as well get it at once rather
than try and build it up over a period of time."
Purap-nmnufaoturingindustry
Letter of March 2, from a manufacturer using iron, states:
"The form of the pump code itself operates to exert pressure to raise prices.
The punip manufacturers have been informed that it is desirable to get their
prices in line by copying each other's prices, although admonished that It would
be illegal to agree to do so."
III. THE PREVALENCE
OrFCOLLUSIVE PRroE

XING

The evidence at hand suggests that collusive price fixing is attempted in a
substantial number of open-price industries. This evidence is of two kinds:
(1) Direct statements by members of open-price Industries and code authorities: andi (2) peculiar uniformity of prices inder conditions which should not
be expected to produce uniformity if competition were free.
The existence of pressure to persuade low-price enterprises to readust their
prices is in itself evidence of attempted price collusion. Hence collusive activity is indicated in the 29 industries from which cases of such pressure have
ieen reported. In addition, the replies to the questionnaire indicate collusion
in eight industries from which no cases of coercion have been reported. (The
nature of the evidence is described in appendix C.) The industries in question are:
Code No. 56. Heat exchange.
iodeNo, 73. Hair and Jute felt.
Code No. 82. Steel casting.
Cole No. 96. Buff and polishing wheel.
Code No. 102. Shovel, dragline, and crane.
Code No. 131. Pipe-nipple manufacturing.
Code No. 153. Valve and fittings manufacturing.
Code No. 171. Rolling steel door.
There is record of collusion, therefore, in 37 industries. Of the 21 others
which we have surveyed, without finding such evidence, 1 operates under a
code Nvhlch permits price fixing, and 8 prices, anii 2 In which the products of
various producers differ considerably in character.
The evidence of price identity comes from two sources, th records of public,
chiefly Federal, purchasing agents, and the comparlson of price lists submitted
by code authorities and members of open-price industries.
The information supplied by time public pur(-hasing agents consists of records
of the filing of identical bids upon commodities they sought to buy and of
records of previous comparable bids in the case of some of these commodities.
Necessarily, this information is limited to the kinds of products bought by
Government agencies under contracts let since last July. It is further limited
biy the fact that some Government offices keep their records of bids in a form
which does not permit later comparison.
V.e have considered a bid Identical in cases in which half or more than half
the bidders submitted bids which were exactly the same. We have disregarded similar bids, even when the price variation was only a few cents. We
have ilso disregarded all cases in which fewer than half the bidders sub;ited Identical bids.
Using this standard, we have records of Identicel bids to public purchasing
agents upon 432 commodities. Of these only 11 come under codes, such as
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lumber and bituminous coal, in which price lists are published by the code
authority and price quotations presumably must be identical. Twenty of the
commoditiess are governed by codes without open-price systems and 31 by codes
which at the time the Information was collected were not yet approved. The
remaining 380 commodities were in open-price codes. In other words, 85 percent of the total number of commodities covered are in open-price codes, although when the information was collected only about 50 percent of all approved codes had open-price clauses.
All 380 of these commodities are concentrated in 46 of the 141 codes which
had been approved with open-price clauses before February 24. The absence
of evidence of Identical prices in the other open-price codes may be due to
actual variation in these prices, inadequacy of our sample, or failure of public
purchasing agents to buy the commodities governed by these other codes. In
the case of the 6 codes, we believe that there is a distinct evidence that
the open-price systeins have tended to facilitate establishments of identical
prices. Six codes in the list are among those under which there have been
reports of coercion or collusion.
The combination of open-price systems with other arrangements affecting
prices seems peculiarly likely to produce price uniformity. In the 46 openprice codes just mentioned significant price provisions appear in various colnbinations. Their total number is shown below:
Provision:

Number
of cedes

39
Waiting periods --------------------------------------------------21
Delivered prices --------------------------------------------------Fixation of discounts, terms of sale, or classification of customers ---- 25
15
-----------------------------------------maintenance
Resale price
cost clauses involving average or representative cost, or some fixed
9
element in cost ------------------------------------------------9
Other forms of partial price fixing (e. g. fixation of quality extras)..
A similar survey (if 21 open-price codes under which the material from
code authorities and producers indicates that prices are uniform shows a similar prevalence of 'arrangements affecting prices. Only 4 of the 21 codes
contain no price provision except open prices with a waiting period. In various
combinations other price provisions appear with a frequency shown in the
Namtwr
following table:
of codes
Provision :
19
Waiting period ----------------------------------------------------6
Delivered prices --------------------------------------------------15
Fixation of discounts, terms of sale, or classification of customers---3
-----------------------------------------Resale price maintenance
Cost clauses involving average or representative cost, or some fixed
2
element in cost ------------------------------------------------3
Other forms of partial price fixing --------------------------------The degree of identity In prices shown by the commodities covered In this
part of the study is very great. The 432 commodities were included in bids
on 160 contracts. On 94 of these contracts (58 percent) every bid was identical. On the other contracts one or two bids differed from the others, being
sometimes lower and sometimes higher. Of the total number of bidders
(1,396), 91 percent submitted bids at identical prices. In many cases the bids
were submitted upon lists of several items, the largest number of items
included in any one bid being 23. Thus, one instance of identical bidding
may represent a case in which the bidders submitted identical bids upon a
series of items and arrived at the same total price for the entire assortment.
Many of the cases in which the bid is not called identical are cases in which
the bidder diverged on only one or two items out of a long list, but submitted
identical prices upon the rest of the list.
A comparison of these bids with bids previous to the National Recovery
Administration shows that much of this uniformity did not formerly exist.
We are able to make a direct comparison in the case of 85 out of the 160
contracts. Fourteen of these cases showed all bids Identical before the
National Recovery Administration and 16 showed half or more than half identical at that time. In this group all the bids remained half or more than half
Identical under the National Recovery Administration. Fifty-five showed less
than half the bids identical before the National Recovery Administration, and
39 showed, at that time, no identity whatsoever. Every one of these cases
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showed more than half the bids identical after the National Recovery Administration, and in 31 cases all the bids were identical.
The prices collected from code authorities and members of open-price industries likewise show a remarkable degree of Identity. Among the reports from
the 24 industries which have been separately studied there is a wide variation
in the number of price lists submitted and in the comparability of these lists.
Hence, the study of price Identity has necessarily varied from industry to
industry in conclusiveness.
In the first two columns after the name of each industry, the following table
shows the number of companies submitting price lists and the number of
products sufficiently comparable at the first filing that their prices can be
compared. Since not all products are included in each price list, comparisons
are possible for varying numbers of companies upon various items. The range
in the number of companies compared is shown in the third column. The
next three columns show the number of cases in which all prices upon a product were identical. The number In which half or more of the prices were
identical, and the number of cases in which no identical prices were filed upon
a product. The rest of the table gives the same information for the latest
price lists available. As in the case of information upon public bids, we have
ignored similarity of prices, even when the price difference has been very
small. We have also eliminated cases in which vagueness or variation in the
terms of sale has made impossible the computation of accurately comparable
prices. In cases in which an industry Is divided into several separate markets,
the results for each market have been separately recorded.
The fourth and fifth columns of the table indicate by comparison with the
second column the degree to which substantial price identity existed in the
industry at the first filing.
The ninth and tenth columns, compared with the second, show the degree
of Identity in the latest available prices.
The sixth and eleventh columns indicate whether any appreciable group
of nonidentical prices Is to be found.

(The table above referred to has been filed with the committee.)
At the first filing, 17 of these 24 industries showed either absolute identity
or substantial identity of price upon the majority of their products, and 5
others showed absolute identical prices for some products. By the latest
nvallable lists, 3 of these 5 industries had brought the prices of the majority
of their products to absolute identity, and one other showed a good many
cases of identity.
In recent discussions of price uniformity under open-price systems the view
has been rather widely advanced that identical prices are to be expected as a
result of the keenness of open-price competition-that buyers are so anxious
to buy it low prices that a producer must meet the lowest filed price to avoid
suffering excessive sales resistance.
The atmosphere in which these price adjustments took place in some 30
or 40 Industries, as evidenced by the cases of coercion and collusion and thc
kind of comment cited earlier in this report, do not suggest that intense
competition prevails in these industries. In certain industries in which the
comments indicate that competition Is intense, identity of price Is less prevalent.
Moreover, the nature of the price movements in industries with substantial
price identity seems to be inconsistent with the existence of keen price competition in seven respects.
(1) In certain industries and upon certain products of many industries,
prices have not been made identical by open quotations. Among these industries
is end grain strip wood block manufacturing, an industry which seems to be
characterized by keen competition in a buyers' market-the very condition
expected to produce the price identity.
(2) The identity appeared too early to have been produced by open-price
filing. In a competitive adjustment one should expect prices to be in initially
divergent and to approach a common level by revIsion. Actually more than
two-thirds of these industries filed upon a majority of their products prices
which, at the first filing, were either all identical or mostly identical. Such a
result can be explained only by collusion, by the operation of an open-price
system for a considerable period before its approval in the code, or by such
general access to price information that an open-price system is superfluous.
(3) The industries in which price identity is conspicuous are approximately
the ones in which there is other eviderle of price fixing. Of 21 industries
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in which the special studies show conspicuous price identity, 17 have given
direct evidence of collusion and coercion.
.(4) Since price information has not been readily available to buyers under
some of these open-price codes, the necessity for enhanced price competition
has not been present. Thirteen code authorities administering codes under
vhich prices are conspicuously Identical apparently do not make prices availt ble to customers of their industries. In 2 other codes customers have access
t,) filed prices only by inspection at the code authority offices, and in 5 other
codws only by the publication of individual price lists by the members of the
industry.
(5) The point at which prices are identical is often not that at which com
petition might produce identity, In price comlpetition identity should usually
appear by adjustment of prices to the lowest pri- filed. When some prices
diverge and there is only partial identity, it becomes possible to determine
whether the identical prices are at the low, the high, or an intermediate
quotation. The following table, which includes all cases in which such a
comparison is possible, indicates that it every comparable competitive group,
except one part of the lime industry and one part of the refractories industry,
there are identical prices higher than the lowest prices. In 16 cases more than
half the points of identity are above the low prices. It would be remarkable
if competition brought prices down toward the lowest price by a series of
adjustments after each of which those above the low price had chosen an
identical stopping pint.
Location of identical price-both filings

Code industry

Number of
o
cases In aNumber
s to
which Ide
cleat
.
price i
s
highest price above low- lowest price
Number of
In
cases Idea
which
tical price i

alet price

0
26. Oil burner ---------------------------------------------26. Gasoline pump manufacturing ........................
31. Lime:
13
I. District 2 and 3----------------------------------III, District 7 and 12.................................
- 1
IV. District 15...........-----------------------.
..-------------------------------18
.
63. 'lumbago crucible ....
20
78. Nittingban lace curtain --------------------------81. Copter- and brass-mill products .........................
11
82. keal casting ..............-------------------------88. business furniture, etc. I, Furniture .............-----o. P uneral supply_
274
98. buff and polishing wheel -------------------------8
99. Asphalt shingle and roofing: It. West ....--103. Machine toI and forging machinery ...................... 6
_-_---107. L idder manufacturing ----------------108. M otor fire apparatus manufacturing:
1. Large companies ---------------------------------It. Small companies ---------------------------------117. Osar manufacturing ------------------------------------131 Pipe nipple manufac turingf...............................
13.p Ribber manufacturing--ootwear ........................
t38. Rofractorles:
----------------------I ------------------------I -------------------------------------------------IV-------------------------------------------------------------------------------------VI ..........
co
Sard ---------------------------------------------clothing

ws

2
11

10

10
11
4
2

3
0

0
22
0
3
7
2

24
9
10
12
1_
0
a
4
23

0
0

6
3

-14

12

0
4
0

4

47

0
4
8

10
1
12
2
22
0
2

0

0J

02
0
210

2

rc

2
2

0

(') In 3 industries out of 5 in which the direction of price change can be
traced, it is not of the kind which might be expected during keen price competitiou. Revisions of prices based upon competition should be made by high price
enterprises downward toward the lowest price unless the volume of sales at
existing prices is already satisfactory-a condition not yet frequent. An adjustment of this kind is presumed in the argument that price competition has
forced identical prices. On the contrary, price revisions based upon collusion or
coercion should usually be upward by those with the lowest prices.
In five of the industries examined price information is available for two points
of time and identical prices were on file at the second date. The following table
shows which part of the prices moved Into conformity with tile rest. Instances
In which all quotations on an item moved up or down are not included.
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Numberol Number of
case in
case in
which lower which higher
moved
price moved pric
down
up
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Number of
cas inwhich
some prices
moved up and
some down

0
3
........
...................
product
Copper and bra mill
17
1
....................................-............
d
SWp casting
1)
23
Lime ...........---------...................................
0
215
Card clothing. ...............................................
274
0
Buff and polishing wheel ...-.................................

10
0
0
0

tCode authority only reports lowest prices filed,

(7) The competitive relationship of the commodities studied is frequently
not of a kind which might be expected to produce price identity. Automobiles
illustrate nicely the fact that, when prices are open, competitive commodities
which are now Identical in kind and in conditions of sale do not need to he
identical in price. Among the industries covered by our study, the machine
tool and forging machinery industry illustrates the same point. Among the
commodities covered by these studies are products as little standardized a's
business furniture, funeral supplies, gasoline pumps, ladders, lace curtains,
stationery, and rubber footwear. Presumably the concerns selling these commodities have built up good-will; that is, a preference by certain customers for
their services. The characteristics which organized commodity exchanges
have found necessary to establish a single price in the market--grading by an
impartial agency: standard terms of sale, credit, and deliver; concentration
of trading at certain points in a room; immediate publication of all transactions--do not prevail In these markets. Price uniformity in spite of goodwill
varying products, and varying conditions of sale cannot be readily regarded as
competitive.
In summary-the study has produced some indication that prices are collusive in 69 industries. In 26 of these the evidence takes the form both of uuiforni prices not explicable as the result of competition and of direct charges of
collusion, coercion, or both. In 10 cases the charges of collusion are not accompanied by supporting evidence of identical prices. In 33 cases the uniform
prices are unaccompanied by supporting charges of collusion.
The following table summarizes the nature of the evidence about each code:
Evidence of cOllusion'
Code
DI,

Industry

of Evidence ofEvidence of
Identity
bids on of Identity
prices in Pressure to collusion
other thaun
contract
price list maintain
prime pressure'

Yes ...................
Yes ....................
4 Electrical ......................................

Yes ............... ............
11 Iron and steel ..................................
Yes ............. Yes ...................
18 Cast-iron soil pipe ...........................
Yes............
Yes ..
28 Gasoline pump manufacturing ...........................

Yes
.......
Yes .......
............
31 Lime ...........................................
Yes .....................................
39Farm equipment ...............................
Yes .....................................
43 Ice
............................................
Yes ........... yes............
W Compressed air ................................
Yes .........
............
yes.
58 Heat exchange ..................................
57 Pump manufacturing ...................................... yes............
.......................
yes.....yes
Y....................
68 Cap and closure ..........
............
15 Marking devices ....................................Yes
Yes ..............Yes............
62 Steel tubular and fire-box boiler ................
Yes.
yes............
83 Plumbago crucible ................... yes .
...................
........................................Y3s
8 Motor bus
Yes .....................................
68 Road machinery manufacturing ................
......
....................
Yes.
and jute felt
.......
............... .
73 Hair
77 Crown manufacturing ...................................... yes..............
78 Nottingham lace curtain ........................... yes........... ............
Yes .....................................
80 Asbestos -------------...........................
Yes ..... Yes ..
Yes............
51 Copper and brass mill products .................
"
.
Yes ..... Yes.......
-............
82 Steel casting ...................................
84 Fabricated metal products manufacturing and Yes .....................................
metal finishing and metal coating.
Yes .......
Yes.
88 Buslnems
furniture, etc .................... yes.
Iyes .......
I Yes.
90 Funeral supply ...................................

INo attempt has been made to include additional evidence of collusion where there isevidence of pressure.
11
119782-85-PT 4-
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..idence of colusion-Continued.
;Idnit
Industry

of Identity ofpressure
Evidencetoof[ctlo
Evidence of
bids on
prices
collusion
than
maintain other
priclists
contract

I1 Identity

98 Polishing wheel (buff) ..........
..
.................
Yes.
98 Fire extinguishing agpliance manufacturing- ..
,......
----Yes ----- Yes.
102 Shovel, dragline, an d rmne......................
............
.....................
Yes.
Yes.
103,Machine tool and forging machine .............
107 Ladder manufacturing .......................
.--... Yes .......
Yes.
108 Motor fire apparatus manufacturing ---------..... Yes...- Yes.
109 Crushed stone, sand,
and gravel and slag ...................
Yes.
A14 Scientific apparatus --------------------.......
Yes.
1.7 Gear manufacturing -------------------------------Yes.
121 Paper and pulp (cardboard division)
Yes---------------Yes,
123 Structural clay products ................
.....Yes ...................
Yes,
127 Reinforcing materials fabricating ..............
Yes.
129 Cement ........................................
Yes,
130 Precious jewelry products, scholastic division ---------Yes.
131 Pipe nipple manufacturing....------.---------Yes ...
Yes.
183 Concrete masonry ..---------------------------Yes.
Yes.
and
ppurten
a
noes..........
134 Gas applianes
13 V
clay
sewerpipemanufatwrng ........
Yes ..................
Yes .......
143 Pyrotechnic Manufacturing-------------- Yes .......................
163 Valve and Fitings manufacturing ...............
Yes .......
............
...........
Yes.
laG Rubber manufacturing ------------------- -- Yes.................
Yes.......
3M Stone-finishing machinery ad equipment ......
Yes .......................
188 Refrctories
...........................
--Yes .......
Yes...................
171 Rolling steel door ......
...............
........-............
.
- Yes.

174 Rubber Ur

175
176
IO
187
190
193
199
204
205

.....................
Yes.......
es----------..........

-Yes.

Medium and low-price jewelry .................
Yes ........ ... ...........
Paper distributing trade .......................
Yes ...................
Yes .....
End grain strip wood block .............................................
Yes .......
Cotton cloth glove manufacturing ..............
Yes .......
............
Yes .......
Paperstationery and tablet manufacturing ------------ Yes..............
Folding paper box--------------------- Yes.......................
Cork ...........................................
Yes ............................
Plumbing fixtures --------------------- yes.......................
__
Metal window-...
."
.............
............
Yes .......

220 Envelope .......................................
Yes .......................
S Card clothing....................................
.....
...........
230 Paper beg manufacturing-... .............-....
Yes........ ............
238
245
249
258
283

Cooking and heating
alliance manufacturing.......------------yes
Corrugated and solid
flershipping
container.. . Yes ............................
Tag -------...
yes......... . .......
C ast-iron bile ran d caat-iroinradior-----Yes.............._
Machine knife and allied steel products manu. Yes.
......................
facturing,
Yes....
................
276 Chemical manufacturing .......................

Fragmentary as this material is, It suggests that collusive in(1 coercive activ-

ity are common under certain National Recovery Administration codes which
contain open prices.
IV. PRICK ('lANGE UNDnR OPEN-PRICE SYSTMiS

The available information has not beeni
suffliient to determine whether openprice systems have been associated with excessive price increases. The available
information on price changes is summarizedl In appendix 1).
V. THE RELAT-no

OF OPEN-PICE FILING TO COERCION AND t'OLLUSION

Although open prices are markedly associated with coercive and collusive
activity and with identical prices, the study does not indicate that open-price
systems must necessarily produce such results nor that only opel-price systems
can do so. Complaints received by the National Recovery Administration have
cited cases of coercion and collusion in industries without open-price systems;
and this study has indicated not only by absence of complaint but by evidence
of intense price competition that in certain open-price industries collusive and
coercive activities are not prevalent. Open-price systems fixing, nor can collusive pricing be completely abolished by abolishing opeu-price systems,'
IThe question whether open-price systems Involvp an Increioepl probability of price

fixing cannot be statistically answered.
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The materials for such an answer are not available and cannot readily be
collected. Except in open-price industries, no adequate price information Is
officially in the possession of the code authorities; and our study has indicated that the Government's present price information is not suited to this
kind of investigation. In the absence of price information, the only available
statistical procedures would be to compare the volume of complaint from
open-price industries with that from Industries without open prices--a procedure whose weakness would lie in the fact that replies from small and scattered groups of enterprises are not likely to be equally representative of their
industries; or to compare the volume of complaint in given: industries before
open-price systems were approved with the volume in these same industries
after such systems were approved-a proedure which is likewise weak, because some open-price systems were unofficially in operation while the code was
pending, and others were In abeyance after their official start.,
Moreover, if it were found that open-price systems accompany collusion and
coercion with peculiar frequency, it would not yet be clear whether open-price
systems usually produce price-fixing or, instead, those who intend to fix prices
usually seek open-price systems as aids in the process. If the former, the
open-price procedure would be the origin of the trouble; if the latter, it would
be a facilitating agent whose removal might decrease but would not be sufficdent to destroy price-fixing activity.
It is evident that price-fixing depends upon many other considerations In
addition to the openness of prices. Among the significant code provisions are
cost clauses (available as a cloak for suggested prices and as a means of
harassing dissenters), delivered price clauses (available to prevent geographical competition), and clauses classifying customers and determining discounts
(available as means of simplifying the price structure to the point where
agreement and discipline become possible).
Among the significant industrial circumstances are the degree to which a
few large enterprises overshadow the rest, the degree to which dissimilarity
of products has weakened price competition, the form of the code authority
(whether a new committee, an established trade association, or a hired finn
of management engineers), the past experience of the industry with collusive
price fixing, the availability of substitute products, the sensitiveness of demand to price changes, and the sentiment of members of the industry. When
some combination of these factors is sufficiently unfavorable to collusion, it
appears that price fixing either is not undertaken or speedily breaks down.
The wide-spread collusion found in this study apparently expressed the fact
that In many industries business men desire price fixing and find it feasible.
The letters from producers who comment open-price systems speak mostly of
such benefits as elimination of price shopping and stabilization of the market
price. For example, a member of the refractories industry reirts that the
open-price plan has stopped price cutting and that prices are more uniform
because some manufacturers have " brought their prices up to the established
market price." A member of the pipe nipple manufacturing industry reports a
decided increase of price uniformity, but notes that "one recalcitrant is refusing
to abide by the standard list prices which were and have been in general use
l)y all members of this industry since September 1, 1933." A member of the
shovel, dragline, and crane industry expresses his satisfaction with open prices,
and continues, " No one, so far as I know, has exercised the privilege of reducing prices under the 10-day clause in our i le. The moment that starts we go
right back into the old stupid practice of price cutting."
The most frequent criticism offered by producers who dislike open-price sysitems is that open prices lead to price cutting. The comment from industries
in which open-price systems have conspicuously failed to establish business control over prices Is directed toward the need for merchandising plans and other
more formal instruments of price, control. For example, a member of the
valve and fittings Industry writes, "The only harm we see in the open-price
system is that we cannot get all manufacturers on a uniform price basis.
There are some that claim to have an incomplete line and therefore must sell
at a lower price. Under a fixed price these competitors could be brought in
line with all other competitors," The secretary of the porcelain breakfast
furniture industry expresses regret that the Industry's opeu-price 'plan is a
disastrous substitute for one which had been operating in the inditstry, under
which filed prices were required under penalty of a fine to cover raw material,
freight, wrapping materials, 66% percent for labor and overhead, and 6 percent profit. The ('ode Authority for the Marking Devices Industry has not
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and minimum-price schedules because it feels additional price control is required. The Code Authority for the Oil Burner Industry declares the openprice plan does not regulate the price structure and should be replaced by a
price formula. The Code Authority for the Cork Industry has postponed
operation of its open-price plan until a merchandising plan is approved,
The test of open-price systems from the business point of view is their usefulness as Instruments of price control. The wide-spread approval of such
systems Indicates that when conditions do not wholly thwart price fixing, open
Prices become a considerable aid to the price fixers. Their chief service is to
Identify the enterprises which might otherwise ignore the price agreement.
In the past, since It was difficult to check the prices of each enterprise, high
prices set by collusion provided an incentive for any enterprise to enlarge its
volume and profits by selling slightly below the collusive prices. Knowledge
of this temptation led to rumors that rivals were cutting prices; and the
rumors strengthened the temptation. Without price publicity it was difficult
to Identify the first deserters from the price agreement. General de.ertton
often followed, with a consequent break-down of the agreement.
Openly filed prices serve both as preventatives of rumors and as a means
of Identifying recalcitrants. The persuasion to withdraw a low price does
not differ greatly in character from the persuasion previously used; the chief
difference is the inclusion of threats to harass the low-price concern by invokIng expensive code procedures such as investigation of whether prices are above
costs. Nevertheless the persuasion is more effective than before insofar as
low prices can be more rapidly and surely located. Furthermore, the knowledge that identification is certain creates fear among those who would otherwise sell below the collusive price and leads them to avoid filing prices which
would be unwelcome to the predominant members of the industry.
Whether the waiting period is a necessary element in collusive and coercive
activity depends upon the code. The 24 industries studied include 2 without
waiting periods, In both of which there is evidence of coercion. In a number
of the codes with waiting periods a price list was agreed upon before prices
were filed. Where common action has advanced so far the waiting period is
not necessary to secure collusion. Cases have also come to our attention In
which concerns wishing to quote low prices were so unwilling to encounter
the ill-will of others in the industry that even though a waiting period was
required after filing they felt it necessary to discuss their proposed prices with
the code authority before filing. A producer of soil pipes, for example, thought
it wise to arrange a conference with the secretary of his code authority before
filing an unusually low price upon a large quantity in order to get a contract
with a large mail-order house. In another instance small producers of cold.
rolled strip steel, while following the 15-percent price of a large steel producer,
said they would be glad to take business at 12 cents. After some hesitation, they
filed a request with the code authority to change the classification of the
product; and they regarded the code authority's assent as sanction of a 12-cent
price. Where power is thus conceded, a waiting period is unnecessary for
coercion.
But when the mutual understanding is less perfect and the authority of the
Industry's leaders is less clearly recognized, a waiting period seems to be a
significant means of maintaining control. The code authority for the porcelain
breakfast furniture industry, for example, reports that a successful open-price
plan in effect before the code (whose description indicates that it was avowedly
intended to fix prices) has become disastrous because the waiting period was
suspended in the Administrator's order of approval. In a number of the cases
of pressure reported to us the low price enterprise yielded gradually and
unwillingly or wholly refused to yield. In these cases, mere identification
after the sale would have been quite inadequate for the purposes of price
fixing.
Moreover, the waiting period has often discouraged those who wished to
set prices below the generally maintained level, because of a feeling that
others would meet the low price and thereby prevent any advantage to the
concern initiating it. In some cases the code authorities have urged this
consideration upon members of the industry. In others, It seems to have been
Influential with no outside emphasis.
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DISCRIMINAON

One of the most laudable and generally mentioned purposes of open-price
systems has been to prevent the extension to particular customers of special
prices and terms not extended to other customers under like conditions.
This purpose seems to have been partially achieved. A considerable number
of the letters which attribute benefits to the working of open-price systems
mention among the benefits the elimination of special prices to particular customers. In most of the open-price codes the prices have been so filed that it
would be difficult or impossible to offer special favors without violating the
cole.,
However, certain open-price systems have been so constructed that they fail
to provide guarantees against such price discrimination. These cases are submitted, not as representative of open-price systems, but as exceptions which
illustrate the degree to which the results of open-price systems differ according
to the forms of their administration.
In the machined waste industry the difficulty lies in the multiplication of
brands. Prices are filed upon a large number of grades of waste identified
only by trade names. In the
words of one of the companies, the 5-day notice
"
required to revise prices only encourages the manufacturer to file a list
price on any number of grades whereby he would be in a position to make most
any kind of price he may see fit and still live within the provisions of the
code. In fact, we have before us at the present time a price list from one of
the manufacturers who has filed prices on about 30 different grades of one
kind of waste. These prices mean practically nothing to the consumer or any
other manufacturer." By selling various customers various "grades"
at
various prices, producers give special prices as before. Under these conditions,
the open-price system fails to provide a one-price policy.
In the electrical manufacturing industry price discrimination from customer
to enstomer has been incorporated in the form of the price lists filed. Prices are
filed not only for certain classes of trade but for individual companies listed by
name as entitled to certain preferential treatment in the form of lower prices.
'['he distribution of price lists to competitors serves to inform the industry of this
preferential treatment, but apparently leads to imitation of the prices and consolidation of the preferential position.
In the crushed stone, sand and gravel and slag industry the discrimination
becomes possible because actual prices need not be filed. While the filing of a
price list sets the normal price for the company filing, the company is permitted
at any time to sell, without notification to the code authority, a price not lower
than the lowest price on file in that area. Within the range from the lowest
filed price to the company's filed price customers can be given any sort of preferential price that may seem desirable.
A small member of the lime industry complains that a favorite buyer was
givenn preferred treatment by the filing of a low price upon a nominally different
product. The code authority reports another preferential price. In this case
the producer filed an unusually low price to remain effective only long enough to
close the particular contract; and then restored a higher price by a new filing.
The code for the rubber tire manufacturing industry contains what Is presumably an open-price provisions, but provides only for the filing of ist prices,
Since discounts are not filed, special discounts to special customers need not be
reported.
In other industries, whose codes do not provide specifically for customer classification, the code authority has prescribed forms of price reporting which
require uniform customer classes not specifically sanctioned in the code itself.
Thereby powers which may produce either discrimination or undue rigidity have
been exercised without Government review as incidents in plans of price filing.
vii.
HAVE OPW

PtIcES aESLTEI

IN PRICE PUrLICITv?

lDiseussiun of open-price systems has always reecwl,,zed that their outstanding
purpose is to supply full and accurate price Information In order that policies
may be based upon facts rather than upon misrepresentations by buyers and
sellers. An important test of open-price systems is their success in providing
such information,
The open-price systems established under National Recovery Administration
codes have conformed only partially to two requirements of a good system of
information-that the facts be disclosed without distortion and that they be
equally available to all interested parties.
?
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The most frequent defect in open-price systems as purveyors of the information lies in their failure to make prices available to buyers as well as sellers.
The codes of the following industries require that prices be made available to
interested members of the industry, but make no requirement of publicity to
customers,
Code
Industry:
Oil burner-.:--------------------------------------------------I
25
Gasoline-pomp manufacturing -------------------------------------26
6Li
--------------------------------------------------------1
Farm equipment --------------------------------------------------39
Plumbago crucible
-------------------------------------------63
Steel casting
-----------------------------------------------82
Buff and polishing wheel --------------------------------------96
Machine tool and forging machinery_--..-----------------------103
Ladder manufacturing ----------------------------------------------

107

Motor fire-apparatus manufacturing -----------------------------108
Rubber manufacturing (rubber footwear division) --------------156
Card clothing
----------------------------------------------222
In certain other industries, although the code specifies that buyers shall receive
information, the procedure subjects buyers to difficulties not met by sellers.
One such provision Is that the code authority shall circulate price lists to mer.
bears and shall permit lists to be inspected by buyers at its office. An alternative
requires members Individually to publish their price lists to their customers
and obligates the code authority to distribute the lists within the industry.
Under the first arrangement customers who cannot easily visit the code authority office have no effective access to the infonuation. Under the second arrangement their access depends upon the ease with which they can secure and compare
lists available separately from various companies. Codes which provide one of
these two forms of publication include the following:
Available to customers by inspection
Industry:
Cap and closure --------------------------------------------------Gear manufacturing -----------------------------------------------

Code
58
117

Available to customers by private publication or posting
Industry:
Steel office furniture (division of business furniture, storage equipment,
and filing supply industry) -------------------------------------88
Funeral" supply --------------------------------------------------go
Asphalt shingle and roofing ---------------------------------------99
Pipe-nipple manufacturing -----------------------------------------131
Concrete masonry ------------------------------------------------133
Some open-price systems do not require that information be distributed even
to members of the industry, but permit or require the code authority to have sole
access to it. The codes for heating and cooking appliances and underwear and
allied products stipulate that prices shall be filed confidentially. In addition,
the codes of the following industries do not require any distribution of flied
prices:
Industry:
Code
Gas cock_ ..........

_

-----------.----------------

70

Nottingham lace curtain -----------------------------------------78
Copper and brass mill products ---------------------------------81
Funeral supply ------------------------------------------------90
limestone
-------------------------------------------------113
Plr 'cious jewelry producing -------------------------------------13)
Gas appliances and apparatus -----------------------------------134
Refractories ----------------------------------------------------168
Under such systems, if the code authority does not voluntarily distribute
information, the members of the code authority may have access to Information not available to their business competitors, Moreover, the possibilities of
coervion exist without any compensating guarantee of general information.
Tim exact degree of publicity actually prevailing in some of these industries
Is not known, In the Nottingham lace-curtain industry, however, the code authority circulates tabulated prices from which the names of the sellers have
been omitted.
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In still other cases, no provision is made for circulating price information,
but it is made available for inspection by members of the industry at, the office
of the code authority. By such a provision access to the information is made
relatively difficult for small enterprises not located near the code authority
headquarters. A Michigan member of the funeral supply industry writes:
"As to manufacturers' price lists filed with the code authority posting us as
to what their prices really are, we get very little information. What access
has the ordinary independent factory executive to those lists in Cincinmiti,
unless lie should keep a man there to look up those of his competitors in which
he is especially interested? We don't know that such a representative would
be allowed to see them."
A few code authorities have manipulated their open-price plans by refusing
or delaying to distribute filed-price information which was thought likely to
lead to price reductions. The executive secretary of the Excelsior and Excelsior
Products Code Authority, for example, states that the prices originally filed
were not distributed because it was felt that knowledge of them would "aggravate competitive price cutting." Authority to withhold these prices was found
in the fact that the wording of the code specifically requires only the distribution of price revisions. A member of the steel office furniture division of the
business-furniture industry reports that his price list has never been circulated
to the industry, on the technical ground that his terms did not accompany his
filed list, although he submitted the terms 2 days later; and that the real
ground of the failure to circulate his list was his unwillingness to quote satisfactory prices and terms.
Where such tactics are used the circulation of filed prices ceases to be informative and becomes propaganda on behalf of prices satisfactory to the
dominant producers.
VIII. RzcoMMENDATiONs ABouT POLicY
The information available indicates the need for important revisions of
nearly all the open-price codes. It does not indicate, however, that the situalion in various industries Is sufficiently similar that changes of the same sort
are needed everywhere. In some cases the chief need is to keep the openprice system from working as a system of price fixing, In some eases the
chief need is to enable the open-price system to work at all. Many adjustments and modifications appear to be required by particular systems which are
not needed in the rest of the codes,
The following suggestions Os to policy look toward the establishment of
standards of performance for open-price systems and means of checking the
effectiveness of that perfornmince. They are intended as tests which should
be applied to the provisions made in the particular codes rather than as model
clauses to be inserted in these codes.
1. Open-price systems should not be generally abolished without further expertinent to see if their abuses can be corrected.
2. Open-price systems should be generally reviewed and revised, not by substitution of a model clause, but with reference to the varying conditions (of
different industries.
3. Open-price systems should lie required to provide true publicity of prices.
To this end,
(a) The code authority should be forbidden to withhold or delay makin,
public any price information.
(b) All price information available to members of the code authority should
be circulated to members of the Industry.
(e) All price information available to members of the industry should be
made available to the general public either by full and prompt publication in
leading trade papers or by circulation to all interested parties who file their
names and agree to pay their pro rata share of the actual additional expense
(if such enlarged circulation.
(d) All price Information circulated to members of the industry should be
circulated at the same time to an agency of the Government, to be designated
by the Administrator.
4. Open-price systems should be limited to the function of providing price
publicity, Efforts by the cole authority to prescribe the forms of pricing under
the guise of prescribing forms for filing should be forbidden, whether they involve setting up standard grades and labels, standard customer classifications
.and merchandising plans, or standard discounts and allowances. If such uni-
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formities are needed, they should be submitted as code modifications, so there
may be opportunity to consider their wisdom and safeguard their use. Some
forms of pricing now prescribed obviously encourage price discrimination
among similar customers, and would not be accepted by the National Recovery
Administration.
5. Open-price systems should protect the identity of individual enterprises.
To this end prices should be filed with a confidential agency under bond not to
reveal to the code authority the identity of enterprises quoting various prices.
This agency should be free to report to the code authority and to the industry
the tarious price quotations and the volume of transactions at various prices.
It should be obligated to report to the Government in full any case of apparent
violation of the price provisions of the code. When such an agency cannot be
found or when there is peculiar reason to anticipate abuse of information, the
prices should be filed with and distributed by the deputy administrator in
charge of the code.
6. Waiting periods should be retained only in open-price systems which
,clearly have provided the safeguards mentioned in paragraphs 4 and 5. However, the elimination of waiting periods is probably not a sufficient substitute
for these safeguards.
7. Reports by the code authority and the Administration member to the
Administrator should be prescribed to disclose abuse of open-price systems.
Suggested material to be submitted by each code authority now, as a basis
for review of its open-price system, are:
(a) Copies of all general instructions and suggestions by the code authority
to members of the industry about methods of reporting prices or other aspects of the open-price system; together with a statement of the method of
circulating price information, any changes in method which may have been
made, and the reasons therefor.
(b) The number and nature of cases In which suggestions about filed prices
have been made to any member of the industry of the code authority or by
any of its members.
(c) The number of cases in which filed prices have been withdrawn before
their effective date and higher prices have been substituted.
(4) For a small list of important industry products (to he selected by the
Division of Research and Planning), the number of cases in which more than
50 percent of the prices filed upon comparable items are not uniform; together with the uniform price, the low price, and the high price; and the same
information for the first prices filed.
8. Provision should be made for prompt governmental investigation of charges
of abuse of open-price systems by the code authorities administering them.
Establishment of the truth of any charge Involving collusion or coercion should
automatically suspend the open-price provision which has been abused, pending a public hearing to determine whether and upon what conditions open prices
may be retained.

(The following material was subsequently submitted by Mr.
Blaisdell.)
THE NATIONAL EMERGENCY COUNCIL,

Hon, PAT HARRISON,

Waihington, April 11, 1985.

Chairman Senate Finance Committee,
Senate Office Building, W ashington, D. C.
My DEAR SENATOR HARRISON: On the third day of my testimony before the
Senate Finance Committee, you asked that I submit for the record the extent
to which code provisions having to do with price control had been approved or
disproved by the National Recovery Administration.
A thc time I was making the point that the trend in the National Recovery
Administration had been away from price control. I am submitting herewith
for the record five documents which supply such information as we have been
able to bring together:
1. Summary of code provisions affecting prices, which has been prepared by
the Division of Research and Planning of the National Recovery Administration,
as of March 8, 1935.
2. A list of codes which prohibit sales below cost as determined by uniform
cost methods as of February 23, 1935.
3. Detailed summary, prepared by the Consumer's Advisory Board, of tradepractice provisions in codes of fair competition which have been stayed, deleted,

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

939

or substantially restricted. It should be noted that this summary is incomplete
as an indicator of the trend of policy. It probably overstresses the point which
I was making, namely, that the trend lts been away from price-control provisions;
It contains no mention of similar provisions which still remain In codes or which
approved
codesaction
or placed
in
in
few instances
may haveFurthermore,
been placed itin isnewly
by the
a record
of positive
olda codes
by amendment.
National Recovery Administration and omits instances of inaction where the
effect is of equal importance.
4. A summary statement of the "Trend away from code restrictive provisions
in National Recovery Administration." This statement was prepared in the
administrative office of the National Recovery Administration from data supplied
by the Division of Research and Planning of National Recovery Administration.
5. A list of production and capacity control provisions of the codes, prepared
by the Division of Research and Planning of the National Recovery Administration. This document supplies a more complete record than the summary prepared by the Consumers' Advisory Board of the National Recovery Administration. It contains the record, though not in complete detail, of those codes which
still retain restrictive clauses. (This document was submitted in mimeographed
form to the individual members of the committee. I do not know whether it
has been made a part of the record. In case it has not been made part of the
record, I should like to have it included.)
In view of the fact that this letter is in part explanatory of the materials
submitted,
may I request
a part of the record.
Respectfully
yours, that it also be made
THOMAS C. BLAISDELL,
Jr., Director.
Summary of code provision. affecting prices
I. Codes requiring cost accounting systems to effectuate no-sales-below' 356
cost provisions --------------------------------------------A. Total cost-accounting systems provided for ----------------

466

I. Systems in effect and approved by National Recovery
Administration (35 codes) -----------------------2. Systems not in effect and requiring approval of National
Recovery administration (294 codes) ---------------

373

(a) Systems submitted for approval but not in effect-(b) Systems not submitted for approval -------------

129
244

3. Systems authorized in codes and not requiring specific
National Recovery Administration approval (27 codes)
II. Codes with open-price provisions -------------------------------

35

58
422

A. No waiting period required ------------------------------B. Provision made for waiting period -------------------------

148
274

1. Waiting period in effect ----------------------------2. Waiting period stayed ------------------------------

92
182

III. Distribution codes prohibiting sales below some specified minimum--

$38

A. Minimum established on the basis of:
I. Invoice cost plus transportation -----72. Net purchase price --------------------------------3. Wholesaler's list price ------ ------------------4. Manufacturer's list price -----------------------------

30
2
1
5

B. Mark-up above specified minimum based upon:
1. Labor or labor and administrative cost ---------------2. Specified cost determination basis -------------------3. No mark-up provided --------------------------------

15:
12
11

I Based upon 712codes and supplements.
'Based upon 709codes and supplements.
Based upon 677codes and supplements (75distribution codes).
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Summery of code provision. affecting prices--Continued

IV. Codes providing for minimum prices, other than those prohibiting
sales below cost or providing for establishment of minimum price in
' 10
an emergency --------------------------------------------A. Prices now in effect -------------------------------------B. Prices not in effect ---------------------------------------

6
4

The prohibition of sales below cost as determined by uniform cost methods as of
Feb. 23, 1935-Cost methods approved by administration
Approved

Industry

Code

Feb.
Mar.
Mar.
Mar.
Mar.
Mar.
Mar.
Mar.
Apr.
Apr.
Apr.
May
May
May

24,194
21,1934
2,1984
26,134
29,1934
29,1934
29,1934
31,1934
6,1934
25,1934
28,1934
5, 1934
10,1934
12,1934

67
110
13
93
33
54
234
265
38
132
84-R
133
16
113

May
June
June
June
July
July
July
July
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Sept.
Sept.
Sept.
Sept.
Sept.
Sept.
Sept.
Oct.
Oct.
Oct.

12,1934
5,1934
7,1934
12,1934
20, 1934
24,1934
31,1934
31,1934
7,1934
9,1934
13,1934
16, 1934
17,1934
24,1934
27,1934
,1934
6,1934
7,1934
14,1934
19,1934
25,1934
25,1934
11,1934
1,1934
25,1934

128
244-E
134
283
98
108
308-C
316
177
220
145
135
277
50
423
323
232
79
204
176
150
174
270
278
42

Date expired

......................
Fertilizer ..........
.....................
Hardwood distillation .........
.................
Fishing tackle ...........
Expired Nov. 1, 1934.
Washing and ironing machine manufacturing .........
E................................
Expired Mar. 1, 1935.
Retail lumber ........
Throwing ............................................
Macaroni ............................................
........
Coffee .....................................
Boiler manufacturing .................................
Extended Indefinitely.
Malleable iron (expired Mar. 13, 1935).............
Screw machine products manufacturing ...............
Canyas goods, retail .................................
Hosiery ............................................... Expired Aug. 8, 1934.
Extnded
Limestone .................................
1935, to Apr. 29,
..................
Cement .................
..................
Tile contracting .........
Gas appliance and apparatus ...................
Ready-made furniture slip-cover manufacturing.......
..........
Fire extinguisher appliance ........
Motor fire apparatus ................................
Expired
....................
California sardine processing....
Punch-board manufacturing ..........................
Silverware manufacturing ............................
......................... Expired
Smoking pipe ............
Furniture manufacturing .............................
Expired
Cigar container ..................................
Gray-iron foundry ....................................
Automatic sprinkler .......................
Drop forging ..........................................
Earthenware manufacturing .......................... Expired
Merchandise warehousing ....................
Novelty curtain, draperies ........................... Expired
Plumbing fixtures .....................................
Paper distributing.............................
Rubber manufacturing ...............................
Rubber-tire manufacturing ............................
Wood heet ........................
Expired
Trucking .......................................
Luggage and fancy leather goods ......................

Mar. 1, 1935.
Feb. 9, 1936.
Apr. 16, 1935.
Apr. 2, 1935.
Jan. 1, 1930.

Jan. 24,1935.

TREND AWAY FROM CODE RESTRICTIVE PROVISIONS iN NATIONAL RECOVERY
ADMINISTRATION

(Prepared by the administrative office of the National Recovery Administration

from data supplied by the Division of Research and Planning,'April 3, 1935)

Examination of the codes promulagted under the National Recovery Admin-

istration since its inception in June 1933, shows more clearly than any discussion
of policies the fact that the Recovery Administration movedaway from the more
artificial controls of competition well before its first year was run.

This is true specifically in the field of production and price control. A further
factor to be noted is that none of the more restrictive provisions approved remotely approached the stringency of proposals which were offered, demanded
and battled for by a large number of industrial groups of fully representative
character. Such proposals were advanced on behalf of both small and large
business enterprises.
The trend away from the more restrictive provisions shows in two ways:
1. Some types of provisions, whose wisdom was doubted from the first, were
written into a very limited number of codes experimentally and upon the In'Based upon 677codes and supplements.
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sistent request of industries faced by chaotic condition, since they appeared to
be the only way to obtain the benefits of the act for labor in these industries.
Such regulations were denied, however, more frequently than they were approved. Many have since been eliminated or have lost all force. 'Others are
due to be removed.
2. Provisions were approved (luring the early months which later, in tle light
of operating experience, were barred by establishment of policy definitions. A
graphic demonstration of this is shown by comparing restrictive provisions written
into codes before and after March 6, 1934.
March of 1934 represents the turning point on National Recovery Administration policy, especially in the matter of price controls. Policies established then
did not become fully retroactive because it was not deemed desirable to upset
codes just swinging into full operation; it was preferred that industries learn from
experience the impossibility of too stringent controls; it was intended that as fast
a., trouble developed codes would be reopened and amended. To a considerable
extent the latter has been done. In many other cases industries have allowed
undesirable provisions to become ineffective without actual removal from the code.
Prior to March 6, 1934, a total of 331 codes and supplements was approved.
After that date, down to March 6, 1935, 433 codes and supplements were put into
effect.
Of the first group: 204 prohibited selling below individual cost; 22 prohibited
selling below a cost specified for the entire industry; 7 permitted the code authority
to establish minimum prices; 5 of the latter have been used, but the prices established are now subject to National Recovery Administration review and approval
(the retail solid fuel code is in this group).
Of the 433 codes approved since March 6, 1934, oily 152 prohibited selling below
individual cost; 3 prohibited sales below a specific cost; none permitted the code
anthurity to establish minimum prices.
Of t'fe first 331 codes: 182 provided for open-price filing, of which 128 included
a requirement for "waiting periods" before new filings could become effective;
of these only 86 remained effective, the rest being suspended by the National
Recovery Administration.
Of the codes approved since March 1934: 253 provided for open-price filing,
including 140 waiting period provisions, of which only 4 were allowed to remain
in force-3 being supplemental to previously approved codes-I covering the
copper industry which required and was given extraordinary treatment.
To make effective prohibitions on selling below cost a large number of codes
provided for estabIshnient of uniform cost accounting systems. Here, too,
National Recovery Administration drew away from extreme restriction but the
line is less clearly drawn 1,y dates because the systems had to be drafted and
submitted for approval after the codes went into effect.
The figures, however, tell what happened: 356 codes made provisions for
establishment of 466 mandatory uniform cost accounting systems; 164 such systenis were submitted by industry for National Recovery approval; 39 were
approved (between February and October 1934); 7 of those approved have since
expired without renewal; 129 proposals were not given approval; 244 were not
submitted by industry, so the provision remains inoperative; 27 of the earlier
codes authorized cost systems without National Reoevery Administration review
and approval. Under these a total of 58 cost-accounting systems are provided for.
Definite policy since the middle of 1934 has prohibited nmandathry cost accounting systems, N ational Recovery Administration since then having api)rovcd
omly mnodel systems for the information and guidance of miemihers of industry
iii improving bookkeeping and accounting methods. Many of these have proved
highly beneficial In educating business units to sound practices.
It should be noted that the cost systems approved, especially iii later months,
have kept away from arbitrary provisions of a price-fixing nature, such as fixed
percentages for various elements of overhead.
In the field of production control, National Recovery Administration codes
include three classes of provisions: (1) Limitation of output by volume (production or sales quotas); (2) limitation of plant and equipment (regulation or prohibition of new installation) ; (3) limitation of llan t and equipment operation (definition of machine or business hours).
Effective provisions coming within the first two groups were used in rare
cases. The third appeared in codes more frequently, principally through limitation of the number of labor shifts.
Only a small portion of the production restrictions which were written into
codes became or contimned effective, and they operate mostly under close
governmental supervision.

942

IYKTIflATIzob OF NATIONAL RECOVERY ADMINISTRATION

The grand total of provisions for production and capacity control written into
approved codes Is 136 (included In 123 codes, some of which employed more than
one type of limitation).
Of this total 109 were granted prior to March 6, 1934, and 27 since that date.
They divide into classes as follows: Eight production or sales quotas of various
types, of which only those in copper and petroleum codes are now fully effective;
3 controls of inventory which have shown no restrictive effect; 32 controls or restrictions on new installation, of which only 10 are fully operative; and 58
restrictions on machine or plant hours.
Ih addition there are 35 code provisions permitting the code authority to
recommend to National Recovery Administration methods for restrictions If
necessary but none of these has been utilized.
In addition to the types of provisions described above, a vastly Important
field is covered by provisions for establishment of minimum prices during
emergency periods, or in areas where competition is out of hand.
During early stages of the National Recovery Administration such provisions
were employed with some freedom by code authorities, subject to a National
Recovery Administration review which, in certain instances, had to be nominal
because of tihe and personnel limitations.
After the original organizing period, a more stringent review and control of all
price emergency findings was established and has been maintained. Few of them
are allowed and minimum prices established under this procedure have been
strictly limited as to time. Extensions have been granted sparingly. The prices
themselves have been held well below the profit level, with the deliberate intent
and frequent result that they have operated as a stop-los arrangement.
Production and capacity control provisions of the codes (approved prior to Dec. 1,
1934) (revised list Apr. 3, 1985)
A. ALL PROVISIONS (APPROVED PRIOR TO DEC. 1, 194)

Total
number
codes
ohaving
provisons

Number of codes In which
provision is inNature of provisions
Partial
effect

Full
effect

1. Authority to make recommendations ......................................
U. QJuantity of goods produced:
(a) Total output of industry tixed, with quotas for mer.
3
1
hers ...................................................

(M)Division of available business among members ......
(c) Restriction of lnventories of members .................
I11. Machinery or plant hours.IV. Installation of new capacity:

..........
20

Of no
effect
33

33

3

7

........

5

2

15

3
(a) Prohlbitlons on Instaliations.......................... ................
5
4
...........
(b) Certificates required ----------2
5
cr) Recommendations to be made by code authority..-............
...
2.......
.......
(d) Motor transport route certificates .................
2
........
(e) Agreements among producers permitted --------------.....-..
(I) Right to protest -----------..
_-------------- ------ __..------------....
Crifites required i permissive
.
areas..........
..
I...........
....... .... ....
Now oil flads .....................................
34
35
1
Total ...
.........................................
Total number of codes involved (eliminating duplica-

tions) ...........................................................................

5
3
15
7
2
2
1
13

t23

D. PROVISIONS APPROVED PRIOR TO MAR. 6, 1934
I. Authority to make recommendations ......................................

24

24

3
......
.
..
bes.
.
............................
... ...... .
() Division of available business among members .................
I ......
1
(c Restriction of inventories of members ..................
16
23
12
I1. Machinery or plant hours .................................

6
I
2
I
I
14

---

I.Quantity ofgoods produced:
(a) Total output of Industry fited, with quotas for mem-

IV. Installation of new capacity:
(a)bCl
Prohibitions
on installations
oo rnrrequired.........
cates
otertifi ..............................................
()Certificates
required.................................

4
1
2.....................2

8

4I

4
3
2
2
(e) Agreements among producers permitted ...................................
11...............
1
................
( Right to protest .-.....
I
I .......... ..........
Certificates required in permissive areas ...............
I
I
New oil fields ....................................
2
29
Ht
109
..................................
Total .........

Recommendations to be made by code authority ................
(d) Motor transport route certificates.................

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

943

Production and capacity control provisions of the codes (approved prior to Dec. 1,
1934) (revised list Apr. 3, 1935)-Continued
C. PROVISIONS APPROVED MAR. a-DEC. 1, 1934
Number of cods in which
provision is inNature of provisions

Full
effect

Pril
effect

Of no
effect

Total
number
of cods
having
provi.
$ons

I, Authority to make recommendations ..........................................
II. Quantity of goods produced:

I
i
(a) Total output of industry fixed, with quotas for mmbers .................................................
2
(0)Division of available business among members ...............................................
We)
of inventories of members
.........
a Reetriction
hn
I1..........................
Ill. M e t ery or plant hours ............. ___-................
41
7
IV. Installatlon of new capacity:
(a) Prohibitions of installations ...............................................
2
2
(0) Cetlficates required .................................-..........
..........
I
(c) Reoommendations to be made by oode authority ................
1
2
3
(d) Motor transport route certificate ......................
Ce)A
among producers permitted .............. .................... ..
..........
(fl Right to protect .......................................
....................
(0 rtilcate required in permissive Areas.........................................
(

w olfields ......................

..........

..................................

Total ....................................................

4

1

27

D. NAMES OF CODES
GROUP I. AUTHORITY TO MAKE RECOMMENDATIONS

The following codes authorize the code authorities to study and make recommendations concerning plans for production or capacity control, but do not
authorize the initiation of any specific measures. In no instance has a plan submitted in accrodance with the provisions contained in these codes been approved;
and they may therefore be considered as of no effect:
Asphalt shingle and roofing
I limestone, fertilizer, California sardine processing,
1
terra cotta, sandstone, soft jime rock,i talc and soapstone,' lead,' manganese,'
alloy casting, steel casting, textile print-roller engraving,' rubber tire, rubber
manufacturing, footwear division and mechanical rubber goods; paper and pulp,
fiber can and tube, expanding and specialty paper products,i bulk drinking straw,
wrapped drinking straw, etc.,' open-paper drinking cup,' paper disc milk-bottle
cap, folding paper box, cylindrical liquid-tight container, set-up paper box,
photographic mount, food dish paper plate, sample card glazed and fancy paper,
paper-bag manufacturing, tag, fluted cup, pan liner, etc., gummed label, gumming, transparent materials I and waterproof paper.
GROUP 11. PROVISIONS CONCERNING QUANTITY OF GOODS PRODUCED

(a) Total output. of industry fixed, with quotas for members. (1) Full effect:
Lumber and timber, petroleum, and copper.' (2) Partial effect: Atlantic mackerel.' (3) No effect: Iron and steel (no action by code authority); cement
(industry unable to agree among themselves); glass container (quotas disapproved).
(b) Division of available business among members. (1) Partial effect: Corrugated and solid fibre shipping container (80 percent of industry definitely under
plan).
(c) Restriction of inventories of members (inventory control is also a subsidiary
feature of the petroleum production control listed above, and results indirectly
from the copper plan also listed above. Inventory control contemplated in the
cement code has remained undeveloped). (1) Full effect: Carpet and rug (evidence on this is slight). (2) No effect: Carbon black (too loosely drawn to
amount to more than a suggestion); wool textile, sales yarn division I (good sales
have reduced cause of piling up of inventories, large tolerance under code, very
little checking by code authority).
Provision approved after Mar. 6, 1934.
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00 Full efteet.

CONCERNINO

(1) Two-mllift,

fikhrivs, and kultted ontorwn'r.

MAPHINICRY (ill

PLANT 1114)(IRM

1111iltittion: Cottoii tvxtile, throwing, tiarrow
(2) 0iw-mlifft, lit moniv camvi; also dityg of w(wk

remtripted. (Althwigh themv provishiiiK provoitt, some two-mliift. o1wnitiou, they
ani probablY of gnlst(,r ittiportanev am it inewim of ouforving labor hoiir Iindtaflon ,
which represent ninterlal romtrieflonm hiring rtish menmon.)
Dress itiantifikettiritig,
vottori garivivot, titolvirgarinout. and negligotil robvit wiff allied produMN, fur oiniitifaVturlng,' lutt. muntifuctitrhig, lutudkvi-dilef outniifitefitritig, svidlIll lace, mhoul(I or pall, floating, Atitolking, velhiloid buttoo Hill I) ickIv,' novelly curtain dralwry,
it Inhwlia, und rtil)l)ir-iiiikiiiifit(itiiriitg lit(fiistirv, ra ikwvar division.
(3) 1 loitrif of

0 )VIII319
Mid VI0Sill9 Mid

of %yeek: Cap itutl cloth hal, I (iinportittit ohivfly its

t it, itwittim for wiforchig Itthor hwor romtriefloum).

(4) Speelal provIsion practi4:ally
o II
fivilmming I '-tfitte overtinte rato for Work
(11wriLtioll
alter
(4illilwillug
thaTi olli-ShM
ditYlight, shift.
Of byrvni ituporinnev its prodiiefloll-volit-rol olvvlov:
Fundh3ro.
l,10 PUrtilti VITOCU.
(1) TWO-8111ft 111110,10,1011. (1,110 jillil't-A (if thomo iodomtrivm
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cloth (meriouN violat-iou), mw v.ttitvio nit.-

Hair
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One-shift
(2) covers
Initurv
)upev. still,
(voniplia
11ev prolitibiv weak), vorwt atid hirassivrow (not ilinity
woulti work longer), vitvi-lol, (o, ily onv'or two voinpilinivH iti-vamtowed Co, runlihig
lotiger), l3wdlilln- wid low-pricv(I juNvOry inanitfachiring (reArivis only one intinjIfIi,('trlircr), vigar vontainer (supposed to prolvi.-I hand plitnts tigniiiHil, pomm1ble
vifinhill.tioll 11 ' PUL011110
(3) Sixty-holir finlifiLtioll: Sewing Illat'lliol''
11011,11tM).
(lllldlll ' Its It II "Ill Ii ) er moving lithor provision).
(.I) Pirty-two-hour alid do
loval
i)pt iiiii)
shorter
week: Dental
likhorittoriem. (frvtto4,titiy v%-ittled).
(.;)
Twvzitv-A(-vvo-hoitr week: Citst-iron moll pipt, ditirgOY VAdt'd, hilt )IMT3111VIV148
A moitr v of prosiftirti on eertnin 0onipatiles).
(e) Noieffioct.

(1) Two-mitift litoitAtion: Corditgo an(I twilw (lio oveamlon to ex-

cee(j, blit fille ill rultifit(4tirvir wimlihig to 4) writt,0 thMe m1liftm witm portniltvii to do
mo); funeral muppi 'v (riot oullugh blimillilss 14) 0XV0041 two-MIlift operation) ; wet. il" )p

(mitiall code, no 1wed for provision, nothing heard front it). (2) 0ou-millft:
Meti'm c-lotiling (as optiratiolim have bevii well withlo the litnit, ellet-t, very ininor,
blit ..M
moolt, ill lvollillK out, "vit"oold pettiol); voitt, will muit, (mmille Itm Invii'm
itild mkirt, (matne itminvii'm elollhiltg); mlit faliflo (%volild riot havo
ex(Todvd litnit ill Ittiv cume im mtrongly unionized will detimid for product lintittid
by o wrntiollH or other lit Ihimt-flem w1d0i thim Indumt-irv Avrvem, it inchlilvd wamto
(oro(Iiietion far holow hinit, perhaps lemm than 20 p*ervent, 4) tillk t n1lowed hv
r )dv).
(3) Power of votle withorit-v to mpoci fy )I)VI1 tig and doming It kirm: fatdlv '
hividling I (tio hourm omfithlimlied).'
(4) mix-dl,; IlIt"it'l (111LAS volifilliler (inodo fultI:i:r1ty ham riot looked on 7-day opvrittimi Its violutioit); iiewmprint (144-hour)
0
history had not been o1pvrath'ig heovoitil flilm); waxpaper (1-14-hotir) (indit8try
had iiot, lievii operating heyoit(l thim); I)uPor und iffittioliery (tit) wio wanim to
v\uved 11 (InYM).
(IMM11

IN'. PROVISIONS

REKTHICTIN(I INmTALIATION Or NEW CAPACITY

((I) Prohibitions oil Iniffilliathiiiii,
ouly)

(no desire to

(1) No vIletit! Iron and ifteel (hilimlo produc64

hicrensv vapidity); allo-vif I effectivee

on!y followlog doter.

likkvii lit) Redoii).
codo withoritv.
Inittion hv
prolilleing
to
" (mikille
am111lov*). Code tiothority has
(b)

Cortifientem

rvqid i &

(1)

Full

etlert: Cotton

1111111tifnettiri 119, ravon and milk dveing, iftmettirn vitty

textile,

China May

throwing,

lave

oflitetm, And loo Inatill.

f-cturb'K.
(2) hirtial
Meet: 16fractorivm (altho Iig 11 allwapplicilitionif approved,
vorip wit-hority alipam-otly prepared to disapprove ripplivationm of persons riot I it
the indlintry" Sholild tht;ne be mado); pyroteeh tile, tuatitifitirthirit Ig (vvry little
effort
hut thIm strongly reml4ed by Indumtry, with mite(oomm doillitfill
IRTAIMP
ity of movitring approval of l0nflolmtridor); cordago will twino
(Introductioli of Ilinelt , nerv from abroad retarded, litit, perl "I Jim not prevvii1ed, riot,
1111110i destril to ineretimp iallacity); ext-elmior (meyermil alilluent, ( ptim rejected, but
pnivlmTon tw1wruvoil divir Siv. it. 19:14.
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Trade-practiceprovisions in codes of fair competition which t .re stayed, deleted, or substantially restricted
Code
no.
4-A
4-C

9

Name

Type of provision

Refrigeration
(supple- Prohibition of premiums ment to electrical man
ufsctunr).g
Wiring devices (supple- Termination of price filing on vote
ment to electrical manof two-thirds of members.
ufacturing).
Do----------------- Prohibition of consignment selling
Lumber and timber Production control ---------products.
Do ------------------ do -----------------------

I, ft

Action taken
-Stayed

pending further order (in

Citation
4A-1

Date
-June

Remarks

9,14

order of approval).
111,2-------Deleted In order of approval--------4C-1----- Jan. 15,1 35
VI,
- 9........
- VIII, K..
I
ill[I C,
C 2,-.
VIII,

Stayed, in order of approval, pendfurther
order. quota author10ing
percent
additional
lzedfor sustained-yield operation.
fl.x..
.

4C-l -

------do

9-10-

--------

Mar. 3,1IOU
Apr. 13,1934

past production as basisof allotment quotas.

, 6_- OptionAl alternative provided: oper-

June 5,1934

ating hours instead board feet.
9-31-------------Transfers or cumulation of quotas 9-140 ....
Oct. 6 1934
IX ---------- forbidden.
D o -----------------Minimum-price faxing ..............
Emergency declared, Cost protec- 9-8-4.....
July 16 1934
tion established on basis of "reasonable coats."
Do ----------do
IX.
Substitution of emergency provi- 9-47 --------d-----o
sions of office memorandum 228.
Do------------ do
---------------------IX .........
Minimum prices suspended ---------9-297 --.--- Dec. 22. 134
Petroleum .................................----------- --------------------------------------------------.............................D o ------------------ do

11

°

section

D o ---------------------do

10

Article and

-----

Iron and steel ...........

Vill,

Code authority permitted to set
aside a price believed by them to
be an "unfair price" and fix a
"fair base price."
Do .................
Named basing points at which filed
price quotations might be made.
Do .................
All-rail rate fixed as mandatory
transportation charge in delivered
price.
D o ................Open-price filing with 10-day waiting period.

Schedule E,
Deleted ---------------------------5.
1

11-2 ........ I

Schedule F__ Number of basing points increased.

11-2 ----------... ..

Schedule E,
4.

Code authority given discretion to
modify all-call charges when other
than rail transportation is used.
Filing lower price to meet competition. without observing waiting

11-2 ------------ do.....

Do -----------------Prohibition of contracts for delivery
beyond following quarter.

Schedule E,
9.

Modfed so as not to apply to contracts for delivery for identified
structures and railroad cars or for
specific government jobs.

11-2 (sche- ---- do
dule E, 8)

Schedule E,
2.

11-2-........

Transferred to Petrolem Administrative
Board.

0,134

do.

----do --------

popeod,permitted.

No contract to contain terms more
D o -----------------

do ------Conturacs guarnteng price reduc- 11-2 (she- ----tios to meet competitors' prices
dole E, 3)
(on standard Tralts, snglebars,
and rall Joints) permitted.
inI, 5_
.......
Exempts sales
between manlfac- 13-1 B ....... Nov. 14.1933
Fishing tackle manufac- Terms for those buying at jobber's
turingprices, fixed at 2/10e. o. m. net 60.
tures, covered In HI, 2; makes
2/10 e. o. m., net 0, maximum
terms.
Do ----..-----------.
Prohibition of sales below "reasonExcepts sIaN to meet competition, 13-6 .--------Mar. 2,1934 Standard method of
cost accounting apable coat of production and distriprovides for other exceptions upon
proved Mar. , 1934.
bution", as determined by a forpetition of members presenting
mula, subject to National Remajority of production of the incovery Administration approval; 111.21 .--- dustry, sub ect to National Resales to other manufacturers and
covery Administration review.
sales of close-out merchandise
Provides for filing price lists for
information only.
excepted.
III,
2
..
..
.
Mar. 21.1934
Sales between manufacturers sub- 13-6_--Do ................
Provision for sales to other manufacturers at not less than factory
Jected to approval of code commitcost, such sales to be reported to
tee, from whose decision appeal to
code committee, which shall dethe National Recovery Admiaisfine factory cost.
tration may be made.
Cast-iron soil pipe
------18-9 .......Aug. 3,1934
Uniform %alescontracts -----------Sec. 8 ..-.-. Deletion ---------------------------18-9----------do --Do .. ...............Mandatory uniform accounting ---- sec. 0 ..... -... -O-...........................
Wall paper manusfactur- Uniform cost system ...............
X ........... Made subject to National Recovery 19-4 ---------Dec. 30,1933 Part of an amendment
which was a general
Administration
approval.
rg.
revision and clarfication of the code,
which was one of
those approved early.
Do ................
Prohibition of sales below cost _____ VIt,6 .---COnst related to cost system; and
Aug. 24,1934
19-7---.-.-...
meeting competition permitted.
Leather ----------------Lower rate of Interest pe-mitted on 21-3 ----- Feb. 16,1934
Standard credit terms -----------XIV, 1.....
peat-due account, and 3 days'
grace on cas discounts.
I Oct. 3,1934
Do------------------do -----------------------------...
do ---- Complete revision and expansion 21-9 --------of regulation of credit and sales
terms.
Dec- 21,1933
Governing repair and replacement
Vi, 4 (c) -.. Limitation removed upon liability 26-3 .. , -...
Gasoline pump -------of defective material.
for damages caused by defective
material.
Apr. 9.1934 Effect was to stay ap33-10
......
Code
jurisdiction
..................
Exempted carload shipments direct
Retail lumber, etc .....
from mill from code Jurisdiction.
plication of modal
mark-up to carload
sale direct from mill.
Do ..............
Lapsed
by limitation;
reof
modal
mark-up
Mar.
1,
1935
Termination
Statistical modal mark-up require- VIII, 8 --no order issued.
ment.
quirement.
Builders' supplies trade. Modal mark-up ...................
Oct. 25,1934
IX (b) ..... Substituted principles of office 37-20.--memorandum 228_
Excluding Government soles from
VII, 8. .Farm equipment ------ Limitation of credit terms ........
39- --.-- May 7,1934
code provision limiting credit peVII-....

favorable than those at date of
contract.

13

18
19

riod to 2 years,

Trade-praczice provisions in codes of fair competition which were stayed, deleted, or substantially restricted-Continued
I
Code
no.

Name

I

Article and
section

Type of provision

I
42
45

Luggage and fancy
leather goods.
Saddlery manufacturing.

.1
I

Liberalization of credit terms in
Southern States
Future dating ------------

-

VI, 12 (b)_
X.

Action taken
1

Citation
-

Amendment of existing provision_

Remarks
1 _____________
1

---

Amendment permitting future dat- 45-1-------- May IS, 1034
ing at convenience of manufacturer on shipments in excess of
$1,000.
Do .................
Resale price agreements -----------Amendment releasing resellers from
45-1------------ do .....
resale prices, but must abide by
code restrictions on terms of payment.
Motor vehicle retailing __ Resale price maintenance ------- IV, B, 1
Stayed as regards Sales to govern- 46-23 . .....
July 31,1934
mental or municipal buyers.
Do -----------------Used-car trade-in allowances .....
IV. A.4 ---- Approval of regulations ............
46-53
......
Dec. 8.1934
Do................
Used-car allowances .............
IV. A -------Approval of molification of allow- 46-73 ______ Feb. 23,1934
ance provisions.
Bankers' code ...........Trade practices; uniform service VIII -------Stayed until Jan. 1, 1934..........
47-3 ------- Dec. 11, 1933
charges, maximum rates of interest, hours of banking.
Do................
do ........
.
V
III 1,.......
47-17 -------Nov. 28,1934
VII,
C1)- Deleted.............
Retail trade ---------- Loss-limitation provision.......
Amendment authorizing different 60-A-I ------ Dec. 4,1933
mark-up for drug division than
general retail codeDo ----------------Minimum price provision, drug Schedule A, Amendment establishing a different e0-23 -----. I Apr. 29,1934
division.
see. 6.
minimum price provision for drug
division.
Do----------------

Loss-limitation provision

Do ---------------

Minimum price, drug division --...
1

Retail custom fur man- Entire code ....................
ufaeturing.
66 Motor bus ...
----------Minimum rates and tariffs -----67 Fertilizer ..............
Restriction on number of grades-

1

__________________

42-1 ---------Mar. 10,1934

VIII, I, (I)..

Suspended with respect to stores in
towns under 2,50}0population.

Schedule A.
6.

Amendment prohibiting the sale be- 60-195 .....
Sept. 21,1934
low manufacturer's wholesale list
price per doren.
Stayed ..............................
I 60-B-2 ------Sept. 25,1934

VII, 2 (c)_-.
VII, I.....

----- do ...............................
66-19 -------Jan. 10,1935
Permit agents to sell stocks of un- 67-53 ......
Mar. 23,1935
listed grades on hand at time of
grade list approval.

60-B

Executive
0 r d e r
6710.

May 15, 1934

Method of determining
"Cost" much harder
on consumer than
general retail loss
limitation provision.
Executive Order 6710
exempts members
who operate not
more than 3 establishments in towns
of not over 2,500
population
from
minimum-price provisions of codes.

71 Paint. varnish and law. Manufacturing restrictions (sizes,
quer manufacturing.
Do---------------Do -----------------

84

84-1

84--10

Fabricated metal products
manufacturing
and metal finishing
and metal coating; supplements as follows:
Metallic wall structure.
Cutlery and manicure
implement
and painters' and
paperhangers' tool
manufacturing and
assembling.

84-23

Machine screw nut
manufacturing.

84-31

Warm air furnace
pipe and fittings
manufacturing.
and
Wire, rope,
manufacstrand
turing.
Complete wire and
iron fence.

54-34
84-38

81-43

88

XIV ----.. ArtIsts' colors excepted from manu-

shades, etc.).
XVII,
Dating restriction -----------------Mandatory inclusion of processing
costs in calculation of costs.

(a),
(b) and (e).
XXII, 4....

facturing restrictions.
Special restrictions established on
dating on sales of artists' colors.
Approval refused of further renewal
of processing costs schedule (approved by Orders 71-7, -28, -54),
expiring Jan. 26, 1935.

Mar. 2, 1934

71-3 -------------do -,-

Mar. 20,1915

Prohibition of guarantees ----------V, 11 ........

Oct. 30,1934
94A-5 .----

Price filing ----------------

84J-14 ..-...

Amended to permit guarantee of
wokmanship and material.
VII ---------Stayed eW0 days ------------

Prohibition of contracts protecting
buyer against decline but not
seller against advance, etc.
Waiting period in open-price provision.
Mandatory merchandising plan

VII, K, L,
and M.

VIL (a) ------Stayed indefinitely
approval.

Stayed
----VI ----------

Prohibition of sales of unset tile .. __ XII, B, I-

Feb. 26.1935

Stayed insofar as this
article applies to
table and trade
knife, scissors and
pocketshears,
knife, straight razor, and manicure
implements sections.

84J-14 -------Dec- 19,19;
Deleted by amendment -------------

for certain
Industry.

by

order of

members

of

VII.......
Price filing ------------------------Substitution of office memorandum
228 provisions for original pricefiling provisions.
------ VI-I.-..-...
----d o ---------------------Export sales exempted from priceDo -------------filing provisions (by amendment).
V. J, 1, 2, Stayed for 6 months .................
Vitreous enameled Uniform terms of sale ...........
and 3.
ware manufacturing.
V (a) and Ex-mpted purchases by U. S_ ProBusiness furniture, stor- Price filing and antidiscrimination.
VI of dicurement Division and purchases,
age equipment, and
visional
involving land-grant freight rates,
filing supply.
to Government.
codes.

92 1 Floor and wall clay tfle..

71-3 ----

Stayed

as

projects.

affects

governmental

84E1-1 .....

May 19,1934

84H 1-13 .

Mar.

2, 1935

84L1-19_....

Jan.

22,1935

84Lt-22 .....

Mar.

1, 1935

84QI-5 -- Nov. 16.1934
88-34 ....... Feb. 19,1935

92-17 --------

2,1935

A

90-day renewal of
earlier exemption
covering former class
of purchases and of a
later exemption
covering latter class.

Trade-practiceprisions in codes of fair competition which were stayed, deleted, or substantiaUy restricted-Continued
Code

Name

no.

93 Washing

and ironing
machines manufacturing.

Do............
Do ...............

101 Cleaning and

dyeiag

Type of provision

Article and
section

Prohibition of sales below cost except dropped lines, etc.. to be disposed of under conditions proscribed by code authority subject
to National Recovery Administration approval.
Prohibition ofprice quotation other
than f o. b- factory.
Lequirement that parts replaced
under guarantee be shipped
f. o. b. factory.
1.)l trade practice provisions .......

VII, A, 1....

trade.

stone, sand
and gravel, and slag.

Scientific apparatus
Hotel.............

VII, A, 4 ....
VII, A, 7 ..

Inclusion of contractor-producer
under the code.

-----1'robibition

of sales below cost....
All trade practice provisions ......

-

VII ........

II

Citation

Amendment permitting sales of
dropped lines under conditions
neceary to effect sale; also permitting salee below cost to meet
competition.

Remarks

Date

June

2.1934

Deleted by amendment .............

93-26 --------Feb. 21,1935

Eliminated by amendment-.......

93-26 ........
----- do .-------

I Suspended by Executive order relating to service trades-

1091 Crushed
114
121

Action taken

---------Exemption given contractor-producers on public projects from
code provisions.
Stayed for 90 days
Suspended by Executive order relating to service trades.

VII, 2 (b)-..
VII .....

128

Cement............

142

Retail Jewelry ...........

Restriction on channels of distribution.
Loe-limitation provision-

XI --------I Stayed pending submission of substitute amendments.
VII ---------Suspended with respect to stores in
smAll town&

Do -----------------

Restrictions on sale of prison-made

VIII, 3....

147 Motor-vehicle storage
and parking.

All trade-practice provisions ........

yiV
ix,
ad IX.

Executive May 2 1934
Order
6723; ad- May 28,1934
ministrative order
X-37.
109-80 -..
Feb. 6,1935
114-15...-...
Jan.
Executive
May
Order
6723.
Adminis- May
trativeorder X-54.
1284--------Jan.

11,193
26,1934

Extending for further
90-day period earlier
exemption.

28, I4
23,1934

Executive
Order
0710.

May 15,1934

Deleted...................

142-20- .-...

July 20,1934

Suspended by Executive order relating to moare" trades.

Executive
Order
6723.
Administrativeorder X-7.

May 26,1934
May 38,1934

Executive Order 6710
exempts from minimum prie pro
visions of code members operating not
more than 3 stores in
towns under 2,500
population.

Oxy-aety

lene
.. ....... timitation of pricing to f. o. b.
plant or warehouse.
D o - - - - - - - -- Requirement for charging of cylinder rental.
*Do - - - - - - -- - Pricing practice ctice...............

Rubber manufacturing._

Standard terms ..................

VII (VIIA), 4.
VII
(VIIA), &

VII-A, B___

ch. II, IV-

Quotation f. o. b. freight station also

16-18.....

July 25. 194

Gas sold for medical use exempted._

155-16.....

....do......

permitted.

Permanent stay of Order X-4, which 155-21.....
Sept. 21, 1934
exempted Inddlstres# when dealing with hospitals, from code provisions as to pricing, etc.
Discount rates stayed --------------15-8 --------Mar. it, 1934
----- Dec. 1,194
Sales permitted below Individual
1cost to meet competition.

A, 4 (b).
Ch. I, VIIA;1I, 111A; IV,
III-A;
VII, IVA; X, VA.
D)o-----------------Prohibition of post-dating ---------Ch. X, IV- Stayed
156-1 -...
Do_.
A l ald 2.
do ------------------------------Prohibition of other than standard Ch. VII, V, ----128443.....
guarantee.
Do .................
3.
Price filing
-Ch. VI, III- Stayed pending adjustment ---------156--m------A 4 and 5IM-1O_------Dry and polish mop -----Requirement of price publication VII. 11 and Deleted.......
and prohibition of sales below
12.

Do-------------

Nonferrous foundry....

Prohibition of sales below cost ---

Retail food and grocery-.
Do .................
Do .................
Do .................

26,1934
31,1231
3,1935
1.113= Applies to heel and
sole division.
25,1934

published prices.

Prohibition of fiat per-pound quotation for a variety of castings.

Sec. 3 (n) of
miscellaneous
sand cast-

Stayed until June 1, 1235, with respect to orders for shipbuilding
companies.

11,r0

ings divi-

Medium-and low-priced

jewelry.

ApplHesito Pallccoast
buyers.

Prohibition of unauthorized manu
fracture, etc., of fraternity-con-

troled Inignia-

Mandatory inclusion of transportation charge at cost.
Requirement of conformity with
pure food laws.
Mandatory inclusion of transportation charge at common-carrier
rate.
toss-limitation provision .........

sion.
Schedule A.

1 (c).

Deleted ............................

175-4-....I Mar.

VIII, 1 (3)__ Stayed pending further hearingIX, 1 (L)....

---

Deleted ............................

182-1-....Dec.

30,1933
182-1...... _ --.do -------

VIII, 1 (3)__ Substituted for provision previously
stayed.

182-8 ---- Apr.

VIII, 1 (3)__

Executive
Order
710.

Suspended as to stores in
towns.

small

4, t235

4,1934

May 15,1934

Executive Order 6710
exempts from minimum-price provisioa of codes firms
not more
=xtin
39aeintowns
under 2,50) population.

Trade-practiceprovisions in codes of fair competition which were stayed, deleted, or substantially restricted-Continued
Code
no.

182

Name

Type of provision

Retail food and grocery..

182-10.....

May 25,1934

VIII, 1 (4). -

Sales below cost to meet competition
permitted.

182-45.....

Nov. 23, 1934

D o -----------------

Prohibition of use if premiums .....

IX, 1 (K)--VII1, 12,17

Regulation against abuse substituted for prohibition.
Export sales exempted ............

182-45.

Prohibition of sales below cost; and
against consignment sales.
Waiting period before price decreases effective.
Prohibition of sales below cost.

VIII .......

Waiting period eliminated ........

183-17.....

Shoe and leather finish,
polish, and cement
manufacturing.
Cinders, ashes and scayenger trade.
American match------

Entire code .................

Do
Do .................

Prohibition of use of premiums....

Wholesale food and grocery.
Do ................

Prohibition of sales between members below cost.
Sanitary napkin ---------Administrative Order No. X-4,
which stayed all selling practices
in dealing with hospitals supported by public subscription or
endowment.
Wholesale wallpaper
Provision that sample books, etc.
trade.
must have net cost indicated
thereon.
Do............

201-B

VII. 1, I ---- Substitutes exhibit B, Office Memorandum No. 228.

Prohibit of guarantees against price VIII, lI(e) _
decline.
Requirement that pure food laws VII, 10 .....
must be obeyedMandatory inclusion of transporta- VII, 12, (4)_.
tion charges at cost.
Loss limitation, requiring manda- VII, 12 (1)..
tory markup over invoice cost.
Loss limitation provision...........
VII, 12(5)-.-

Do............

200

Remarks

Date

VIII, 1 (3)_-. Provision as amended indefinitely
stayed.

184

196

Citation

Mandatory inclusion of transportation charges at common-carrier
rates.
provision...........

Household ice refrigerator.
Do .................

195

Action taken

D o .......... ------Loss-limitation

183

191

Article and
section

183-17.....

184- ......

Entire code canceled by Executivw
-------------191-6 .
order.
Stayed for 6 months ...............
195-8.
Deleted from code in order of approval.
Stayed in order of approval .......

196-1.

... do ..
Jan.

. .

19,1935
do ......

---

Aug. 2,1934
Dec. 19,1934
Jan.

25,1935

Jan.

4,1934
do --------

Stayed insofar as Government purchases are concerned.
Changed provision permitting the
meeting of prices authorized by
this code.
VII, 15 -----Relaxed, to be regulated ..........

196-24 -------Sept.

VII, 12(l)
-.- Stayed indefinitely pending further
amendment.
vii, J, k ....
Stayed permanently...........

1941 ....
196-53 .......
200-4 ......

Dec. 22,1934
Mar. 8,1935
May 31.1934

IV, 8, (b)_

201-B-4 .....

May 10, 1934

Deletion ....................

Original provision did
not permit meeting
comp ititoa" prices if
latter were not in
conformity with code.

196-39.....
19-39 .....

Nov.

5,1934
,

1934

do -------...

.

201-D

Beauty and
barber Open Arice filing with wa-,.*-Z !V ., a) ----Stayed In order of approval.
Perio .
equipment and supplies.
201-L
School
supplies
and -----do ----------------------------- V, I, (a)
...
equipment trade.
----------------------------201-M Athletic goods distribu- Quoting and/or selling on
lower IV, 15 ---------do ---------------------------ting trade.
prices to any governmental
agency than to schools and colleges.
201-N Woolens and trimmings Selling below cost ..................
distributing trade.
201-0 Button jobbers' or
Provision against willfully d
V- V, 1
.
Enlarged, in order
oval, to
wholalers' trade.
live price cutting.
allow appeal to Natio
very
201-P
iIV, I -------- Adnsntratlon.
Sbeet.metal distributors. Prohibition of scllng/w cost.
Amended by inclusion of d
tive
cs-cutting andenmergency
ccprovisions.
'
201-Q Wholesale hardware ----ad, tetve
of approval,
0A In
t
prce cut
tinoie pl
0
t
Stanport
m~e prima facie
i
tion
en
pricefixing
20i-R Wholesale paint, var- Regulation .free
IV.6, (c)_
Ulu
-_
asd
goods....
nish lSoquW, allied
/
and kindred products.
Ia
201-V

-Wholesale Jewelry trade. Prohibitionifsellingbelowe'ot -..... iv,

oe

ri

Apr. 4,1934

201-D-I__

201-L-1----do July

5, l94

201-M-L__._

July 17,1014

201-N-I ..-.

July 23,19G4

201-0-: ..

July 26,134

201-P-1 -----July 27,1934

201-Q-1 -.-

July 30, I4

2%-R-4 .....

Nov. 30,1934

0

0V

of
i proviso
. no

-----Aug. 21,1934

0M
Plumbing fixtures .......
]Do..............
Picture molding
picture frame.

and

Bedding manufacturingFurniture and floor wax
and polish.
Do ................

Definition oflholealea

2( -2-------r-----

0lMllo16,I

All trade"ac~ provisions-i
Price andos

VII 'nd
VI .
NetflI,

I

sales:
Prohibition of conslgent
uniform cah dlsoeunrMe

General trs

practice---- -......
_- .

DO-------------I Op
...e iPr filng .................

er

sproiins
V1 II

...

VIII .....
0
Prohibition of free goods .......

Exor
m

.3
pad ..... fixin

osfl
es

e

I ....

Jan. 31,1034

2}-14...

as whole-

ovud'lli

~lsons.
~~hibition

Mar. 25,193
Nov. 24.1934

210-8 -.....
224-7-......

July t0, 1934
July 12.1994

from trade-practie
]Retrictafree go
so as
not to
i
pri'euma to ulti- 224-7.------.....
; permits advertisigalowne when for a lproper

vii-,
M
.... IDaum oim Prim provisions -------224-....

do .---

.. do -------

rrade-practiceprovisions in codes of fair competition which were stayed, deleted, or substantiallyretricted-Continued
Code

Type of provision

no-

Name

2Z

smoking pipe mafaturing.

234

Macaroni-----------

236

Cooking and heating ap-

237

Al~oloysig-------

238
240

Fan and blower --------Sdo ------------------Advertising display in- All provisions of code other than
stallation, rade.
labor provisions.

241

Chewing gum manufac-

Do................

243
244

244-E
245
246
248
249
257

258
260
261

Article and

section

Prohibiting guarantees ofpipes mllVII, 13---Ing for lew than $1. and return of
scich pipes by dealers for adjustment.
Waiting period in open price plan--- VII, 8 ----Ope price filing with 10-day waitm~gperiodWaiting period in open price filing-

Ope

price filing with 10 day wait-

Action taken

Citation

Date

Permitting return of pipes
by dealof 225-1_address
ers, provided name ad
onstomerisgiventhemanufacturer.

Jan. i5,1%

Stayed
Valindefinitely in order of ap-

Jan. 29,1934

234-1 -----

Remarks

VIII, 2 ------waitilugelod stayed indeflnitely---

230-1 --------Jan. 30, 934

VII, 1 -----Stayed indefinitely in order of approval.
VU , I ------VII a n d Indefinitely suspended by ExecuVIII.
tive order.

237-1 -----------do ---- :-do ------238-1 .---------Executive May 26,1934 Service Trade Code.
May 28, 1934
Order 63,
Separate Trade-practie provisions may
X-37.
be proposed by areas.
.....d
o
-------240-1 -------

VII-....

Stayed in order of approval .......

Waiting period in open price pro- VII, I -------Stayed indefinitely in order of ap- 241-1 --------Jan. 30,1934
turing.
vision.
proval. ------------------------Slide fastener ------------ do ----------------------------VI, 2----- -----do --------243-1 --------Jan. 31,1934
Construction: No items
to report on general
code.
On
supplements see following:
Tile contracting-_Stay of provision as applied to sales 244-E-16- -Jan. 29.1935
Prohibiting sale of unset tile --------IV, 9......
to Federal, State, county, and
municipal governments.
VI
2,
9
-----Corrugated and fiber Waiting period in open prices -----Stayed indefinitely in order of ap- 245-1 ----- Feb. 1,1934
container manufacturproval.
ing.
V12,9 .....
Paper disk milk bottle
do -------------------------------------do ------------------------------ 246-1-------do -------cap----do -------VI, 2,9 .---Glazed and fancy paper
do ----------------------------------do ............................. ----24S4--------

manufacturing.
.. ...
do -------VI 2,9 -----Tag manufacturing ----------do ------------------------------do .............................
249-1 -------Printing equipment in- ----do
---------------257-1 ...-....
Feb. 2,1934
do.....
V 2, (c),4, ----(e), 4. (0.
dustry and trade.
Cast-iron boiler and cast- Resale price maintenance ----------VIII, 3 -Deleted in order of approval .....
253-I --------Feb. 3,1934
ironradiator industry.
Waiting period in open prices ----- VIII, 2 .....
Stayed indefinitely in order of ap- 2 0 1 ........Feb. 5.1934
Ornamental moulding,
proval.
carving, and turning.
do261-1 ------ Feb. 8,1934
Fondry supplies -------- -do -----..---------------.......VII 2 ......-----

d o -----------------------------Machinaknife andalled ----VIII ------teel products
------------------------V ----------Carbon-black manuac- -----d o ----

do ------------------------------23-1 -----------do....

2094 ---- Feb. 8,1934
-----do -----------------------------Wood heel --------------.....-do ----------------------------------do ---------------------------- VII, 2 -----------do ---------------------------- 270-1 --------Feb. 9 1934
VII, 4 ------272-1 --------Feb. 10, 1934
ventilator manufactur-tuYng.

Chemical manniactur-

o

ng:No items to report
.fl general code. On

775-B

---do -----------------------------VI (a) ------A+rtlturl lsecti-- --- do--------o --------------------cide and fungicide.
D o -------------Compulsory jobber agreement re- V . 2---------Extends provision to June 16, 1935,
Qulrn. robber to abide by code
only so far as it requires jobbers to
proisons.
abide by code provisions banning
guarantees against price decline;
consignments; warehouing; post
dati
D o -------------Emergency minimum prices ----- V , I ---------Extening emergency minimum
prices
Nov. 9, 1934)
to
Ap7 (established
7,935.
Carbon dioxide ------Waiting period in open prices ------IV , 2 -------S8ayedlndefnLiely in order of approval.
D o -------------Open price filing ------------------IV, 1, 2,3--_ Revaes provisions deleting waiting
period (office memorandum 228).
D o -------------Resale Price maintenance ........
IV, 4 --------Substitutes sectlouprohlbiting price.
maintenance agreements.
D o -------------Misuse of containers --------------V , 2 ........ Section amended to include require.
meant that regulations thereunder
must have Government approval.
Industrial alcohol ----Establishment of uniform agency V, 10......
Stayed In order of approval------contracts without National teocovery Administration approval.
Gray iron foundry_
Open prices, sale below cost, de- V I ----------Revised to conform to office memostructive price cutting, and emerrandum 228.
gency price fixing.
Retail solid fuel ----- Emergency cost determination...
V, 4 ......
. Revised by requiring National Recovery Administration review.
Laundry trade ........
All trade practice provisions .......
VI, VII
-...
Indefinitely suspended ..............

Restaurant trade --------Minimum mark-up over cost of
materials.

VII, 12------Indefinitely stayed in order of approval.

275-A-1 -

May

1, 1934

275-A-16 --- Nov. 30.1934

275-A-18 ..I

Feb.

6.1935

275-B--L...

May

4.i934

Aug. 16,1934
275-B-10 -------d o -------2 75 -B - 10 - --.....d o -------275-B-10i ..
275-C-1 ----- Aug. 21,1934
277-20 ------ Nov.
0. M. 268_.-

1, 1934

July 27,1934

Executive
May 2X,1934 Comes under ExecuOrder 6723,
tive order relating to
Adminis- June 13,1934
service trades.
trative order X-50.
282-1 --------Feb. 16,1934 Executive order relating to servioe trades
(Executive Order
6710) applies to this

code.

rrade-practiceprovisions in codes of fair competition which were stayed, deleted, or substantially restricted-Continued
Code
no.

Name

Article and
section

Type of provision

Action taken

286

nation

Date

Remarks

1--

I

Beauty and barber shop Waiting period in open prices ---VI.3, (c) - - Indefiritely stayed in order of ap- 293-I -------Feb. 16, 1934
mechanirsl equipment.
I proval ............... -.-....
. ..
do....................
Cloth reel ---------- -- -- -d o . . ...... ......... ......... V VI-2
1.2.9 ---....
- - .d
o ------------ ...
. - --- 299-1. --Feb 12, 193-1
..
.d
o
.
.
.
.
.
.
.
.
.
.
290 Photoraphic mount ---V .,1 IX
do
..
-..
-.. ..
--..
. .. .. ... ..
Feb. 17,1934
I~l
Wood cased !ead pencil Partial boycott of dealers importing
V-15.
I 291-1
manufacturing-

291

nonstandard items; customer
classification; fixed discounts resale price maintenance.
D o .......... -...
.
Open price filing (prices to be restricted to minimum prices to be
submitted by code authority and
approved by administrator

293 G0 anmmg ...

........

1 Waiting period in open prices ......

2194 Gummed label and em- -----do ----------------------------.
295
297

bossedsealWaterproofed paper --.-do-.........................
• anufacturing.
Advertising distributing All trade practices
trade

VII, X
-----

VI, 2, 9----

Stayed for 90 days.................
Stayed for an additional 90 days.

VI, 2, 9----- ------.V - - - -- -

-- do

......
-........
.... -.-...

Lye ------------------Open price filing, waiting period --- VII, 1

303

Cordage and twine ------Filing price lists, regulation of Schedule A- Stayed .............................
prices to cost; trade discounts,
freight
charges,
contractual
Doterms, etcD o ------------------ --.
. . . do -------------- -----------------do ---- Deleted by amendment -- ------Outdoor advertising Waiting period in opei. prices ------VIII ------Stayed n order ofapproval
.

Stayed indefinitely in order of ap-

proval.

trade-

do.-.
d
-I-Open price provision ---------.
Prohibition of sales below cost

-

---

Emergency minimum prices ......
Open price tiling

Feb. 17,1934

A- 0. X-37..
-..

Amended to permit sales below cost
ceCain
-in stances_
to conform to office memorandum 228.
IX, 10------ No deviation permitted from price
I filed.
VIII. 2

......
Amended

May 2G,. 4
-May 28,1934

300-1 .... ... Feb. 19,1934
303-12 .....

Sept. 22,1934

Mar. 7,1935
303-17
------304-1....
Feb. 24.1934

VII ,2, (c). - -----d o .... ......................... 311-1 .....
, VII, 7 (g)Revisec to conform to office memor- 315-17 .......
randum 22S.
VII, 2....

Inasmuch as approval
was denied minimum price schedule,
open price provisions
became unworkable
making their stay
desirable.

-----do --

Suspendled - _ - - -- - - - - - -- E. 0. 6723_

300

Ready-mixed concrete
Industrial safety equipment industry and
trade.
Newspaper printing
press.
Textile print roller engraving.
Machine applied and
stapling machine.

.......IMar- 6,1935

Stayed indefinitely in order ofap1 provfl.
-... do ... . ......................
.

V I,2, 9 ---

Nov. 24,1934

-

Feb. 7,1935
Feb- 21,1935

319"-0...

Aug. 10,1934

324-9 ....

Nov. 16,1934

327-5 ........

June 19.1934

Executive Order 6723
staying trade-prac.
tice provisions of all
service trades.

330-A! Waste paper trade
.......Emergency minimum prices .......
1 11,2 --------Min imis price schedules estabislied.
price schedules
Canceled minimum
Previously approved.
333 Canvas g ,s ----------Waiting period in open prices -..
VII ---------Stayed
re.i.usl...appro.ed.
........
334

Beverage dispensing
equipment.
Do---------------

342

Sanitary and waterproof
specialties.
Bowling and billiard opersting trade.

346

347

347 3
347-6

Machinery and allied
products industry: No
items to report on general code. On supplements see following:
Locomotive
manufacture_
Woodworking

ery.

machin-

Do---------------

34-7

347-8
347-

3r,-10
347-at
347-13
347-14
347 11

330-A-3 --- f Aug. 21,1934
330-A-7

...

Dec. 28,1934

333-1.5,333--16 Jan. 2,1935
----do ....................-------Feb. 7.1931
VIII, 2 ------Stayed ;n order of approval ---------334-1
------- Mar. 16,1934
Customer classification ------------VII, 20......Added
in
conformity
with
office
memorandum 367.
334-19------- do --Stayed or 90 days .
VI, 6
Price filing
342-19
Jan- 22,1935
J-----dl trade-practice provisions ....
VI, VtL_
Susperded by Executive order me- Executii e May 26, 934
lasting to service trades.
Order 6753.
Adminis- May 28.19.34
trative order X-37.

Prohibiting salesto buyers who do
not release manufacturer from

"consequential damages.'"

Waiting period in open prices

V!, B
-

Resale price agreement authoriza- 1I,B.
tion.
Waiting period in open prices .
.7fIt

Beater & Jordan and
allied products.
Do -------------- Resale price agreement authoriza-

Stayed order of approval

-

1 A and

.VII,

EA-

I
-

-- -

347-3-1 ....

Apr. 30, i934

do

347-4-1..

May 14,1934

do

347-6-1..........

do......

do-

347-7-i- ..........

do .......

Stayed permanently
Sept. 21, 1934.

VII, Edo
.
347-7
-- - ----do ------Water-meter manu- Waiting period in open pries .-VIt, A ..... Stayed in order of approval
347-8-1 ------May 16,1934
facturing_
Diamond core drill ----do
-----------------------VIIII do347-9-1 .....
May 31,1934
manufacturing.
Do----------Mandatory
resale price mainten- VIII,E ----do .............................
anoe347-9-1-.--- -.... do -------Mechanical lubrica- Waiting period in open prices ---- VIII do
--------------347-10-1 ----June 4,1934
Contractors pum p ----do .......................
..... Vill, A ..........do..............................
347-11-1
June 5,1934
manufacturing.
Water pow er equip- ----do .............................
VII, A -----do ------------------------------317-13-1
-June
J
7,1934
ment.
Rolling mill machin- do---------------------347-14-1 ..........
do .......
ery adequipment.
Pulverizing machin- Mundatory resale prices -------VItI, B
- - do
347-1-June 9,1934
ery and equipmen-t

/

Trade-practice provisions in codes of fair competition which were stayed, deleted, or substantially restricted-Continued
Code
no4

347-16

Name
Beater & Jordan and
allied products-Con.
Steam engine manu-

facturng.

Do------------

347-17

Rock and ore cushra machinery.
Do-----------Reduction maclncry.
Do------------

347-19
347-2D
347-21

347-22

Article and
sectionAction

Type of provision

Waiting period in open prices -------VIII, A.

taken

Stayed in order of approval .......

--

Resale price agreement prohibition VIII, D.....
-of pooled buying.
Waitingplriod inopen prices ------ VIII, A -----

do ..............................

347-15-1 -----June 11, 1934
347 15AI---

----do - .......

do .. ........ .............
-......
247-17-I -----------do -----------do ---- - -- - -- -- - -- - -- - 347-17- --------- d o --------

Probibition of pooled buying. VIII...
Mandatory reale prices.
Waiting period in open prices
----VII, A -----

do ---------------

Prohibition of pooled buying, man- VIII -------do
----------------------datory resale prices.
Hoisting enginesWaiting period in open prices ----- V
, A.
do
----------------------Ao~st builders ------do ----------------------------VIII, A.
do
----------------------Do -----------Prohibition of pooled buying, roan- VIl
-----------do ...........
datory resale prices.
Kiln cooler and dry- Waiting period in open prices ------VIII, A .- - do ............................
Do --.-----------Prohibition of pooled buying, manVildo
----------------------datory resale prices.
VII, B .... , .... do .........................
Conveyor and mate- Waiting period in open prices ....
ral preparing
equipment.
Stayed in order of approval for 60
Do -----------Mandatory standard appraisal reg- IX, 2 ulations for trade-ins.
days.
Do ------------

Mandatory resaleprices ...........

Stayed in order of approval pending
submission of evidence.

347-18-1

do ......

........

347-19-1 ....
June 12.1934
347-20-1_ do -----347-20-I -----..... do ......
347-21-1

- do --------

.....
F

347-21-1 -.....
347-22-1 ..-.

- do ......
June 19,1934

347-22-1 -...--

. do.....

347-22-1 ---....

do .....

Roller
chami and

--..

VIII, A.

Stayed in order of approval ---------347-24-1 ---- July

5,1934

347-25

Power tramission
. do .............................
machinery.
Caster and floor ....
do --------.-------------------truck manufac~uring.
Mechanical press ----do ----------------------------manufacturin
_
..
Water softener and
... do .............................
filter.
Miitiple
V-belt do
---------------------drive manufaotur-

VIII, A.

---d o ----- ---------------------

347-25-1 ----- July

6,1934

V II, A.

-... do --

347-26-1 -----July

7,1934
9,1934

347-27
347-2S
347-30

bag.

silent I.Waiting period in open prices

IX, 15.....

.....
--- d.o--------

347-18-1.

347 24

347-26

Remarks

Date

Citation

---------------------

VIII, A.

-- do ..............................

347-27-1 ---

VfII , A.

__do
...................

347-28-1 -----...... do ......

VIII, A.

. ..-o.

--------..
. .. . . .

347-30-...

July

July

13,1934

Stay expired at end of
00 days and was not
renewed.
Stay terminated September 25, 1,4, resale prices now in
effect.

---.

347-31
347-32
347-33
347-34
347-3347-38

347-38

347-39

347-40

347-41
347-43
347-44

July 20,1934
IX , I -------- do ------------------------------347-31-1 .....
Envelop machine Mandatory resale prices -----------manufacturing.
..... do -----------------------------347-32-I---- July 21,1934
A" filter manufac- Waiting period in open prices ------V III, A - ----.
turing.
Gas-powered truck ----- do -----------------------------VIII
-do
.-------------d o -------347-33--1 .... ----VLA
manufacturing.
do -------Sprocket-chaln m an---do-----------------------------347-34-1 ---- .....ufacturing.
Oil field pum ping ----do
o----------------------------V III, A -----do
n -------------------------------347-35-1..
July 25,1934
manufacturing_
347-36-1 -----July 30,1934
Refrigerating
ma- do -----------------------------V III, A ---------d o ............ ..................
-hinery manufacturing.
347-38-1 ----Do -------------Price fixing in emergency -----------do- - --VCIt----------- do---------------Concete mixer ----- Waiting period in open prices ------VIII A - - --- do ----------------------------347-37-1 -----Aug. 1.1134
Do .............
Limitation of guarantees ----------347-37-1 ---IX I8 ---------- d o ...................
..........
----do----Do -------------Prohibition of rental of machinery__ IX,
------do -----------------------------347-37-1 ....
Do -------------Requirement that full delivery cost IX.12 .-------_
1
.d0
-----------------------------347-37-I....
do ......
must be added on delivered sales.
Jack manufacturing.
Waiting period in open prices -------VIII, A ----- Stayed in order of approval .......
347-38-I ___ ----do -------Do-----------Prohibiting manufacturers from
347-38-1----do -------VIII EF --. - .....-do -----------------------------I
selling to buyers not agreeing to
abide by provisions of this code.
Do -----------Prohibition of sales to industrial IX , 6------ .
do ----------------------------------do ....
347-38-1,....
buyers through brokers.
--..
d o ---------------------------- 347-38-I---Do -----------ProhibIting acceptance of trade-iw_ IX , I---------..
-i
d o ------------------------------Railway appliance s__ Waiting period in open prices -------V III, A ----------.
347-39----do
------d
o -------'VIII, E ----I----do -- - - - - -- - - - -- - - - 347-39-I_____ ----Do -------------Prohibiting manufacturers from
----do -------I
selling to buyers not agreeing to
do ----....
abide by provisions of this code.
... 347-39-I ---- ---L , 6 ------------.
do --------------------------.
Do -----------Prohibiting acceptance of trade-is
--.
-.... d o ----------------------------- 347-39--1---- do- ---Do-----------Prohibiting furnishing to buyers I X, 8 -----Diesel engine manufacturing.
Do -----------Do------------

detailed shop drawing&
Waiting period in open prices

B ...-

do

------

Prohibiting acceptance of trade-ins_
Prohibiting pooled buying ---------VIII,.
----do ....
............ ..............
viii, O ----Prohibiting manufacturers Irom
do ..............................
selling to buyers not agreeing to
abide by provisions of this code.
VIII, 2 -----Prohibition of discounts ---------------do ..............................

Hydraaic machinery manufacturing.
Saw mill machinery Waiting period in open prices ------VIIIA --manufacturing.
A ..
Cereal
m c
inery . do -----------------------.
......VII,
----- -An
---------.....................
IX , 4 -------Do---------j--Prohibiting manufacturers from
----do ...............................
selling to buyers not agreeing to IX , 5 ------------do ------------------------------abide by provisions of this code.
Do ...............
Prohibition of acceptance of tradelins.

347-40-1

------

--do --------

347-40-1 ---- ----d
doo ---------- 34,7---1I..
----- do --- 347-40--------347-41-1 -----Aug.

,1934

347-43-1 -----Oct. 11, 1934
347-44-1 .-347-44-1 ----347-44-1-......

Nov. 14,1934
.......
do_

Trade-pradiceprmtisoia ijk codet of fair ompetifioru whie* were stayed, ddded, or s Ibtea~idly restricted--Continued
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Trade-practice provisions in codes of fair competition which were stayed, deleted, or substantially restricted-Continued
Code

Name

no.

462

Wholesale

Type of provision

bscco-b-----W waiting period in open prices ----

463 Candy manufacturing
Cocoa and chocolate4&4
488

Retail tobacco-

467

Cigar manufacturing -

472

Warm-airregister -----

469

Suphonated oil.

Do

do -43-1- Open-price pla

-

Do-----------------

Do
470

Article
and
sectionCiain

Aluminum ------------

-------------

Schedule 1,

-

462-1 -

Date
Dt
June

Remarks

9,1934

June 11,1934
Jan. 9,1935

- Exempted sales to governmental 464-11,
and charitable institutions from
amendoperation of open-price plan.
meat.
Waiting period in open prices -----Schedule I,
-ayei in order of approval-------- 466-1
-------- June 19,1934
A (1).
Minimum price provision----------Schedule I,
Suspended with respect to towns of Executive
May 15.1934
A.
less than 2,500by Executive order.
Order 710.
Waiting period in open prices ---Schc' 1,T. 'Stayed in order of approval ------ 447-1 --------June 19,1934
A, I
Largepurchasersexemptfrom fied XI, (b)---- Deleted Inorder ofa approval --------4721-June 28.1A34
prices_
Prohibition of sales at less than Vi'll, 11.Stayed in order of spnroval ---------472-1 .............
do1
allowable cost."...
Waiting p
in open prices and VII, 1------do -----------------------------469-1------- June 26,1934
o
price fling.
Pro .bition of sales at pricesor VI, 2 ....
.do-----469-1
--------....
do.
terms lower or more favorable
than those filed.
Prohibition of (a)sale of aluminum Art_ IX.... Suspended. Supersion followed the 470-13----- Mar. 21,1935
ingots to subsidiaries or affiliated
Indastry's rejection of amendplant at a lower price than to
.r'-ts proposed by National Recompetitor and (b) discrininacovery AdminlsLation.
tion In ingot price quotations except to meet alleged foreign competition. (See Remarks).

Trailer manncturing._ Waiting period in open prices -

.VII,

Do ----------------I Prices
onthaa
special
trailers cost.
shall not
tbe less
individua
Public seating ..........Waiting period in open prices
Cold storage door manudo ---------------------------Structural steel and iron
fabricating.

Stayed in order of approval

Citation

VIII-, 13-

471

facturing.

Action taken

5 -----Stayed in order ofapproval ------ 471-1----

VII,6 ...

.do
-

-------

June 2,1934

471-1 --------.......
do.--

VII, 2
--ndo
.............................
477-1 -------July 10, 1934
VII ---------- - do -----------------------------479-1 --------July 11.1934

Entire code -----------------------

Stayedentirely ------------------ 4 0-i ............
do ......

Do ------------- --- do -----------------------------i_-o--------------Do -----------------do-------------------------------------------- do

Din ---------------------do ..........................
.. ... . --- - -do ----------------------Cotton-ginning machin- Waiting period in open prices ------VIII, 1 kb)
Stayed in order of approval -cry.-

SO-2
----- July 23.19M4
480 ------- Aug. 0,1934

480 4 -IOct. 9,1934
4-5-1
------ I July 16,1934

Clause actually pro
vided that an Integrated company
should charge Man
the same price as its
competition for aluminumingot. Clause
was
not
implemented and as
worded was unenforceable.

ryerv p
aL
mpred
g_ ...P"d
Sbibetim
., k3
dhrbuo'o
Do

s

-P

----------------------V=
b -------------------------------------------------------------of style or design L -(b)_------......__!TI- do
secinmotto
suprsede
In order of
sJlo2.13 any

h
r obib.i. of
shl~c~bmesaliedmetbds

.

IyI

. .. .ic

in o rd e rof a pprov al -0-

4W0-1I ----- - July
July Z1934
I
=a-I -------iAu-2LN,4
- -1 .

.

.o

. .. . . .
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.
S---L
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heaing.
Mrineequipment--------do-X,1------ do ----- -.....
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IN VESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

'rihe CIHAnhRNA.

The next witness is Mrs. Emily Newell Blair.

STATEMENT OF MRS. EMILY NEWELL BLAIR, CHAIRMAN
CONSUMERS' ADVISORY BOARD
(The witness was dIuly sworn by the chairman and testified as
follows:)
'Mrs. BLAIR. I am chairman of the Consumers' Advisory Board.

Mr. (C'hirrun, Mr. Blaisdell has stated so fully almost every-

thing inl connectiol with the position of tile Consumers' Advisory

Board and given such a fund of information that I hesitate to take
any time at all, but I would just like to giva a background of the
(.onsu triers organizati on work. That pictme lerhaps would be
helpful inl determining any future division or pattern that this act
may take.
Senator ('osiiuAN. Mrs. Blir, how long have you been in your
present position?
Mrs. ih,,um. 1 have been 'hairma since February 18, I think.
Senator COSTIMAN. And how long have you been connected with
the Consumers' Advisory Boardl
Mrs. BLAIlt. I wais on the board front almost the first organizalion of the Board, and since I was a resident in Washington, I was
in touch with tire work and assisting in a voluntary capacity.
Senator
ti'ally?

CosTWA N. ('ortinMusly

sirce

its

0rguniarztion,

prac-

Mrs. lAItir. Yes. And on tile executive .o0illittee during tile
whole tirile.
I wish, first of all, to make a stateieniit Concerning tile attitude of
the Cosuruers' Advisory Board toward the National Recovery Act
and the activities of the National Recovery Ad ruin ist ration.
The Consumers' Advisory Board is sympathetic with the purposes
of the act. It approves tile effort to effectuate thilse pli'irosthroligh codes of fair comletitiori. At the same time tile Board lias
been one of the most articulate and sternest critics of Certain policies
of the National Recovery Administration as embodied in tle codes.
The two positions may seem contradictory. The Board does not
think so.
The preamlle to tile Recovery Act sets forth aiong the plirposes
of the act as follows: To renlove obstructions to the free flow of interstate and foreign commerce, which tend to diminish the amount
thereof; to promote tle general welfare by promoting the organiizatiori of industry for the purpose of cooperative activity aruong trade
groups to promote to the fiilest utilization of the present prollctive
capacity of indlist rics;' to avoid 11111e restrict ion of production (extemlporarily reqiiired) ; to include and maintai united
('elt as nay 1he
action of ii anageirint and labor under adequate governmental sanetions and supervisions; to eliminate unfair competition; to increase
tle consumption of industrial and agrieultiral products by increased
j)ur<liasing power; to reduce volume of uiemiloyment; to imlroVe
the standards of labor.
The effectuation of these purposes, the Board believes to be of
benefit to the consumer. The code mechanism it thinks capable of
utilization to that end. Whenever , however, the National Recovery
Administration bn formulated policies or codes have beven submitted
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which, in the Board's opinion, tended to obstruct these ends, the
Consumers' Advisory Board has opposed them. What the Conslmers' Advisory Board has opposed was not the act but what it
considered to be a perversion of the spirit and intent of the act.
These policies and provisions which the Board has consistently
disapproved have already been called to the attention of the committ4ee by Mr. Blaisdell, chairman of the executive committee of the
Board and director of the Consumers' Division of the National Emergency Council. I would not be understood as minimizing, in the
least, the detrimental effect on the consumer of the provisions in
codes which Mr. Blaisdell cited. But any true anid coml)lete survey
of the record of the National Recovery Administration also must
contain some evidence of the constructive work of the Consumers'
Advisory Board.
One of the most important fields in which the Consumers' Advisory Board has been of service to consumers has been in the protectio n of the consumer cooperatives' from code provisions which
were couched in such terms as in some cases to completely eliminate
tie possibility of distribution to consumer cooperatives. A problem
was first recognized in an acute form in the petroleum industry
Code. One of the important fields in which consumer cooperatives
ha1ve been of the most service has been in the distribution of gasoline
to farmers id others. In the summer of 1933, when the petroleui
code was first before the administration, provisions in that code
threatened to kill off these cooperatives completely. Mrs. Ruimsey
took up their cause and, against great odds, secured a provision ili
thef (ode protecting forl ilmieraltives. Ill October. the Presidential
,rmler excluded all cooperatives in a similar exemption.
'lio action in regard to the Petroleum Cooperative wias but the
beginning of a, successf minfight led lby the lBoarcI to protect consumer
cooperatives from various technical discriminations under tbme codes .
Th~e following types of exemptions; have been used and every opportunity is now afforded for their development:
(a) Executive orders have been issued granting exemptions to
permit farm cooperative, and other consumers' cooperatives, to pay
patronage dividends etc.
(b) Executive order has been issued to (lefine consumer coopemtives in order to insure the benefits of exceptions to legitimate consumer cooperatives and to prevent false use of privileges by commercial concerns.
(o) Further Executive order permits cooperatives to collect brikwage and other fees usually collected by distributirg agents whom
tlmey supplant when and as the cooperative performs a distributing
service otlierwise performed by such agent.
The most important cimanga in policy affecting consumers' interests which has taken lace within the Naltional Recovery Administrationl, as you know, is stated in office nenoranduim 228.
In presenting this evidence, I wish to call your attention to a, fertile fact which should not, in any consideration of the social usefulness of the National Recovery A'dministration be overlooked.
The appointment of the consumers' Advisory Board in the National Recovery Administration was the first governmental recognition that tie'consumers' interest in the organization and direction
of industry is justification for his needs to bn' taken into consideration
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wiie'r' poli('ies affecting ilnldust,,y are fornIlted. That this had not
Ihitherto be n recognized Was natural. Under the old Amlerica eCOl Ioliy it, was assumed that the cOllslter ('11ill look after himself in)
ilhl' market place. It is still so held by those wishful thinkers wirt)
refu e to face tile 't'alitfi's of the 1(;1(I11 lines
world. Tlmho,
iealities are that with the developllent of wide markets aidlhrge
e organization of
ildtiistrial units, the lerfection of sahls teti ni',
blsines s oi t
national scope, and the tonitrol Of prices by t(,.r4)ta1ling, the o
I'ot iity
of the col
lumerto ) protect hiiiliseif ill tho

mari et place has steadily Iessened. Even before the Natiol Recovery Act the plight of tihe c'onsmner was becoming a probhm from
the standpoint of the consumerr .

it.

Yet no efoirts well

nmlde to sMlve

Every gov\ernmental apIproach to industrial ip'obhlems wils from

ti',li

Sion

llt('r'.,

l)tilt lito view:
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' ls ..
1as i'tvcll
different
been that this wlld

Men!C~int

Th

little

Ia wus too ie

protected

l IpY" I
iot
to t il cons uli iln
interest bit
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protect tih come
r,)lCr>
but it was not, explicitly

ilccount imhoi the( airruilgvnwinlt wns\l>e\i.

X\iItll

.thii
tition
un1 ''t,lkl
o bring
titi
>iitonall Ro'verv
1111)l1t lgret'illilts, bet
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i 'llt
aid liabor, it caein
11 ,' Ito
fi'ct' with tit
1lli0 iition titat Ill lig('illlt
rl
ind l )o could not ite
ltml'li
It
(it>
h)llg''('li'i
Miii
Its
afectd tille interest of thl

consI)1lt,

iw tho)ut tile' v'Olilit(li', ofr sonlic relprv.-,entatives of ]his, hav-

wa)
AitS a result, there
'(At1illlt,
lttl
SIt> S\"
i ,iVll
let.
wis ll ill' Natioslal
atIe
ReioverY Adm'niaistri t
asreiiurgigrou
fe
rllYrtite'l'l' te
i
llti
illtllit lt wit t ll ' t
other l\-t l rst .
"'ilr'o r(>l)
rhe In lu,MtI'i
AdlVo.irv Bouli~til am! theIt, abiior Ad(v'iso>ry Boaitrd. This, I wvis]i to) retil: was the first f'(ellull reetigliitionl all Iv\\'
etta t le h o (li,'luucr ]ins a definite interest in the
0)l.alnizalti<)l and(. dir'ectionl of ind~ustry.
Iwishl to nia](m this lpoilt nlerely b~et'use it, \Vts l-roilt ill tit0
hearings thie other daiy thatl tihe C Onilles,'B llrd' had no chlief, Ils
if ililit \w'ni, -ollt llillg c'm~it,r'tary to) thet Il(ill.t ril Advisory Boardl'i
Wild (ho, Lahior-\Advisoriy tBo)tlld
A10l.. I will discu'I,. thant It Ilil llent

A llY' alk'(11llte t'\'lliation ofi thc Nmlioinl Recvv'ti-v Actt, nmust. it
(.4)n.
utllt' t ke ito cons ideraio n the f'ncl tlit tho 'ndiliiud.tration
i -o~if---;ii)dt,
t,) f l. as I knowi, wvithiouit:N. prv
i ,-ml'
fr'l'(l ot.ide%il., itl, ()iiw o re
l(cog-llizt, tilt' liee i i.fY 1'o?: makingl lit'tic'\lokt, ;withlll
w-ial' iliza,llo<) rep~reent t i\es of tho i.oll'!llllerl.
It i, (111
i
diudli,thle fuintion of t' his l1,>iii'dI \wt,- linmitedI to) that of
gl\iliig w i ce~i', I1iit so< wa'ls tile f t'l hin of tie ll( 1(ll'
ial :111d Laiho~r
Adv\iso<ry\ Boards(!,.
'Iltii dlifl]'ence's lh(hlwtoll tihe po()\vr and ciffec'l'(Itivvjw., f1;, (tiho(Coli-- lliit , Ad v~lior Bn
I ' nli
I I w(.,v )t herY I\\'<;- -i1mtt
v l',]iin , f1or indlisi ry andili(l at ,potnlkini7 fori Ilitho....\v s noit (Ii(, to>
:1lIN dlifl'cricit ill tile func'tion.
It wasl the( result of .1 situati<on.
N/ictk o>f tlt'st, two)other boairds, \w-trl organized nlliculalto interests
o>ut.sidcl the Natlimll R~ec(erw Adiniini.lrniin, Be~hind thle lntlu.str'ial A Ivis ory Bloard were ('11o
1iiladle m'-h,
il'7llzioill, vwli,'h
kneiw w\hat the y wanntedl and1 we'reo <rpaiizd t[o ,spenlk oiit andl( dvmnlnid it, Behindl~ the( Laibor Adlvisoriy Boalrd[ Nveel(!
laborl 011ry"liixa;tlioll whih also knew how andit \\ienl to spteaik u!1). Batck¢ of tile
Iildlstii. Advisory, B nih~
( was.' uil exec'utive'(p,t,t~a'ill<ont ()I' (lit,
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Government created to look after the interests of industry the
Department of Commerce. Back of tile Labor Advisory Board. tile
Department of Labor. The Consuruers' Advisory Board hung, as
it were, in mid-air.
Not, only were there no organized, articulate groups of consumers
to back uilp its demands, but nowhere in the Government existed any
agency vested with the major duty of serving the welfare of the consuner. Moreover, there was confusion in the minds of both industry
and labor, as well as the public, as to who the consumer is. The
argument heard-the Consumers' Board heard it often-is, that
every consumer is also a producer, that consideration
of the interest
of every producing group will consequently safeguard the consuming
interest. It is true that in our society there is no consuming group
which is to be distinguished from the producing groups. But it
does not follow that the consumer interest and the reducingg interest are identical.
For example, if any particular industry receives a grant of privilege, it can benefit at the expense of all the rest. If all producing
groups are given the satiie privileges, the privileges cancel each
other. I think that before this you have. heard that discussion in
regard to the tariff. Such a cancelation means that all in reality,
are worse off. The reason is clear. A group can only benefit if 'it
gets more than it gives. If all get the satue iticrease, everyoMe is
giving less. This means that total production is decrease
)ecreased production at more profit may be to the liroducers' interest.
It is not to the consumer's.
is interest lies in increased produetion and lower unit costs.
Ii addition to the lack of an organized constituency, such as in(Justry and labor had, and the confusion as regarils the identity of
the consumer, the Consumers' Advisory Board was handicapped by
the lack of any formulated, generally 'acceptedl policy for constiier
protection, as,' for example, the policies against totnopoly for tl
benefit of small producers ras fortnulated in the antitrust laws.
In undertalking to represent the buyer's side of the tuarket, before
the N. It. A., the Board had largely, therefore, to interpret it: own
ttsk. The prex'ailirg il iression seulcod to be that lv sorui' legerdrumain the Board woul he able to soy what was, and what ws not,
a fair price for goods. Your conituittee, of course, realizes that
there was not a vailabl e to tile Cur sir tners Advisory 1,oard, or aliy
other agency, the factual inforiatiron necessary relatiVi' to I'ice
trends

and

)roduction

costs,

lnecessari

to

sullh

proniluicellelnts,

were they advisable. Throughout its work the Board lins been
tallioreti by Ilhc itavil iaibi lit)' of datai on ir'ics anl costs. Lacking
thrum it, was fior'ceI to i JevelopJilOicy oil theIhasis of pIast. (X'Xerlitc'.
The policy ahoptel
by the Board was riot a tiunrow oine. The
B)a il l id riot believe tlat it should insist utopu I 'ie lowest p ossible
price to th 'iusllin',, wliate'r tht, consciuiences. It rc'i''irized
tlat prices drivenx dxci i by dliepiressing haibor standards, Ix'N ipa ii,rig
iiiitiiI v priticinu iiisrt'lesotl ationl
g
tin' quality f goods,
dlerinng pre(ius natural re.so'ues, are antisocial. It d'xlht'cssid its
belief in conservation, inioirst traole practices, inrquality standards,
iti decent wages, hours, aid wrikinig c'nditilons. '[lie ,ol slners
Advisory Boar(d believes, however, that these sociai benefits to
sciul y sliould niot be bought at too high a social price. It io,- not
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think, for example, that in return for them, either fairness or expediency requires that industry should be permitted to agree on prikctices which would enable it to limit output and so fix permanently
upon the American people the present standard of living.
Nor does
it think it necessary that it should be permitted to do so in order that
13ociety may obtain these benefits.
The, stan dard of living for masses of our people is still shamefully
lot. Yet there are available the machines, the labor the technical
knowledge to produce the goods which we consumed before the depression. Our need is to utilize these rather than to stabilize production at something like present low levels. Moreover, we need to continue in the future the technical progress which has been raising
American standards of living for a century. Devices and agreements
that arbitrarily close the door on new processes, new ideas, new methods that tend by bringing down unit costs to make goods available at
ever lower prices would inevitably prevent such progress. Tie incentive under our present system to induce industry to seek these
improvements is the need to find customers for their products . In
other words, improvements in production is stimulated through open
competition, industry with industry, for a market for its goods. Ti
desirable social end, the Board holds, is increased production at lower
unit costs and consequent increased consumption at lower unit prices.
Senatio (aitE. Lower prices to the consumer?
Mrs. BLAIR. Yes.
In formulating its policy, therefore, the Consumers' Advisory
Board has taken the position that, above the floor fixed by increasing
labor costs, honest labelir of goods, conservation of natural r,sources, there should be active competition and price freedom.
In applying this policy the Consumers' Advisory Board has consistently opposed those provisions in code which either directly or
indirectly tended to fix prices.
Insofar as I have been able to discover, this is the first formulation of consumer policy by a governmental agency. In formulating
this policy, as well as gathering data to support it-to present at the
several price and policy hearings of the National Recovery Administration-the Board has, I believe, performed a social service of
some value. In the long view, this formulation of consunier policy
and its use in any future development of consumer protection )olic
nay become of such benefit to the consumer as to compensate for
any penalties lie has suffered from high prices resulting from the
codes.
The formulation of these policies, the studies which have been read
into the record as to price fixing and other monopoly-making prac.
ties and devices were made possible, it must be noted, tllrough the
effort of the National Recovery Administration were by no means
one and the same thing. It is true that the recommendations of tIlf
Board based on these policies were in all too many instances ignored.
But I would ask you to view the Consumers' hoard history as a
whole.
Senator (OSTMAN. Were they ignored in all cases in the first codes
in which price fixing was attempted?
Mrs. Bre.
No; I think there were exceptions. But I want to
bring out tile history of the Board, because I think it lieas imvery
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decided interest to the committee in formulating its policy in tL e
new act.
Tile National Recovery Administration was frankly acknowledged
as an experiment. Whatever may be said about it, never can it be
said to have been static either as to policy or mechanism, Any fair
evaluation of it must take into consideration the fact that not only
is it experimental but that it profits from experience. To mention
only a few instances of its changes in policies: The National Recovery Administration has withdrawn its support from some of the
more harmful price provisions. Example:
The concept. of an average or reasonable cost of production to
serve as a minimum price floor in an industry has been abandoned.
Likewise, mandatory cost formulas and cost systems, are today
counter to National Recovery Administration policy, as are provisions for waiting period before the effective date of prices filed
tinder an open-price plan.
Many of those things for which the Consumers Board vainly contended in the early days of the National Recovery Administration
later became matters of established policy. Example:
Our contention that no production control should be permitted
without Government supervision has been sustained. Limitations
of machine-hours is being questioned and prohibition of new cnJacity by competition is no longer acceptable to policy.
Many practices which were permitted in the earlier codes have
been refused to more recent applicants. Example:
Resale-price maintenance provisions, mandatory customer classifications and plans for the allocation of production have been denied
to recent app icants.
Some of the provisions which were granted required the formulation of a definite plan for approval by the Administration ; in some
cases, this approval has not been granted. For example:
T[he merchandising plan provided for in the asphalt shingle and
roofing industry code ws denied administrative approval when subniittedl Many'uniform cost accounting systems authorized in comnnection with "no-selling-below cost provisions, have never received
the necessary National Recovery Administration approval to become effective. Again, other devices, permitted only during a limited trial period, have not been renewed. For examl)le:
The .mdatory labor mark-up in the Paper-Distributing Trade
Code was not extetilet it the termination of the period of temporary
approval. The request for perantlent approval of the processing
costs permitted under the paint, viirnish, and lacquer code wits
denied bv the administration. The right of the cosle authority for
the Iron "and Steel Initistry to fix prices was discontinued. Sanction
fCo tia tdatory freight equtal ization 11d tle 1ise of fixed elements of
cost, in the pliper-hag Mianufacturing industry ended when the code
lrovisio lapsed and wits not renewed.
Still others have given rise to much difficulty in operation, so that
their applications has [ei stayed. Notably, provisions for a waiting
period itl coniectioti with oj len-price plais 1ave been stayed in all
codes approved after tile. 3anuiary 1934 price hearings. Various
restrictitms in the Business Fit rnitiireC('ode cotI'ern itig lales to (byerniient. agencies have bell modified by stttys and by aininistrative

970

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

orders. A requirement for mandatory customer classification or
channels of trade in the cement industry code was stayed because
of difficulty in operation. An essentially similar provision in the
retail lumber code was likewise modified by a stay.
Again, in a few cases, undesirable provisions have been eliminated
by amending the codes. The model mark-up in the builders' supply code was removed by amendment, and a recent amendment elimillated all of the trade practice and pricing provisions
in the iIlumbing fixtures industry code, including many which had been criticized by the Consumers' Advisory Board.
Moreover, there had been changes in the administrative set-up of
the National Recovery Administration which have enabled representatives of the Consuwez.&(4)isory Board to be more effective in
protecting the into-st )fthe consumer., Whereas, in the beginning.
the consumer&; interest and viewpoint could only be presented as
" advice "
administrators whose iiiiiit(l4 werg ofteli already made
up, and
y after policy was,.jQrmed, now twoutembers of the Consuners oard sit uponthe a4visouy council wheNV conflicting interests i olved in dWi3ions of policy, thfse of industw, labor, and the
cons
er, are yrlsentedand dltcussQd. Thus, the (Vnsmiers Boari
not nly has aa.Qpportunity to,,presetnt, e cas fox the consumer
be re -policy is agreed'iiUu, but has alrx) on opportunity to argue
And we
it points with the repisentatives of iwdury and hor.
I e in so,, instances to convert them.
.fhe resu mat. quote again from a- taff report.
'3
S CIIIT

S DIVISION OF

M-E INSTRUCTIONON CEDE

his prolU¢ code'tried to ,brig m~er its ro(of all who might.
car
on the professional function of architectural planning. The
Cnl imers Acvisorg,, oari pointe(1 out, that such a code was inot
in(a inony with the principles anA pqicy of N. ,i. A. The code
atteml d to reguihbte.uogpwabers"O'l"the industry, contained standard cha k~s and other similar restrictive ppoevisions. The code
was not a ct(!td as extending beyod the io$iinistrative organization of the construction code and because$O contained clauses having
an elaborate con'trolyf fees and otljp4 |lmitations with clients.
Bour,

Ni'IT

AND IIVET INI)US'rRY

This code, as origimally submitted, coatiined aii elaborate pricecontrol structure which v'ms toasihlere(I iii detail oila police basis
an1 ittined down. A fali re (iraft ,imemlig man) of (he sp(cifie
provisions in regard to price control was re iminelto the Advisory
Board for review and detailed comment before final action should
be taken.
BUSINESS FUt(NITURE

Resale price maintenance: The Business Fitrnitr( Code Authority proposed an amendment which it blieved to fall within the
sphere of powers already granted by the code. The (onsmners
Advisory Board brought to lhe attention of the N. R. A. the resulting effect on the price structure if an amendment permitting
resale price maintenance were permitted. The N. R. A. took the
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Piosition- that whether or hot the right to retail price maintenance
was implied it) ilie code, the matter must be brought to a public
hearing, and the probl em of the control of price structu re in the
industry be reopened beore any a1
lndient conhi be considered .
B115115SS

iFUITNITUIiE

STRM\AE,

'%M) EQI 1I'MENT FII,

SUPPlL1Y

(ODE

In connection with certain miandalory p'ovisins inl regard to
open-price filing, the 'ode authority sent oult a statiient toileIhers of the industry indicating liat tro le-in allowanes on used
goods should be at the rate of 1a per ent of the list price. When
llsed material was reco(liti (ed,
it sloii
not bei, sold ait less than
85 percent of the list price. This recommendation was sent out
under a form whereby members of the industry were likly to inlerpret it as a compulsory ruling of the c(de authority. TIns was a
usurlpation of power by the code authority, and N. It. A. proiiptly
took the ground that while this was ali extra code action, the
AdmlinistI1Aor must denv its use and examine the other activities of
the codo authority to ihisure that they were ill line with the provisions of the ('0ode. When this case was lroiglht to the attention
of the N. It. A. by the Coisumers AdvisoV Bolard1, checks were set
up to prevent the recurrence of such activities on the part of the 'ode
authorities.
CLOCK

MANUFACTURING

INIDUSTIY--'1101'0,

('ODE

The clock manufacturers wrote into their code most of the provisions of office memorandum no. 228, which provides for open-price
filing under adequate safeguards. It provided, however, that filed
prices should be open to members of the trade, but not to customers.
N. R. A. action permitted them to have open-price filing only on
condition that prices filed should be )1opento customers as well as
members of the trade. Other provisions in this code providing for
uniform credit and other similar terns were not accepted. This
action is typical to the action taken during last December and Janiuary under the way in which price policy is applied lit Obe present
time.
CUSlIIEI)-5TONE,

SAND,

AND

(iAIVE,

IN)IJSTIIY

Series of districts under this code ,asked for lIhiforl
terlis of
relit, such as resale price maintenance, prohibition of announcenent of new prices before they shild become effective, specified size
of load for filing prices, also the weight basis for filing prices, laying down limitations on taking up orders and contracts, providing
that if (I certain hals fr(iglit rates should be reduced, delivery
prices which include freight oil these hails should not be reduced
by the fill amount of the freight. This is not a complete list, but a
sample of the provisions which were turned dowi on the basis that
they went beyond code-authority power and coul not be supported
k) the N. It. A.
"There also sits now IUpon the board which makes the final decisions
as to policy and administrative matters a member of tie Consumers'

Advisory board. Thus the viewpoint of the consumer and policies
for his protection urged at the source of authority.
In addition it is n1(1w possible for the Consumers' Board itself to
take the initiative in demanding revision of codes.
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This does not, of course, guarantee that revision will eliminate
provisions it holds undesirable. But it does give the Board more
opportunity to work for the protection of the consumner than it
formerly had.
I would not be 11i1derstood to say that tie consumer has secured
representation on administrative 0' policy boar(ls adequate to the
interest he has at stake. I wish onlv to mke tie point that with
the changes in the N. R. A. resulting from. experience the implortan(ce
of the consumer as a )arty with all interest ill the organization of
industry has been increasingly recognized.
Through experimentation the N. It. A. has developed the beginnings of a mechanism through which the consumers' interest in the
organization and di'ec(tion of industry may be made articulate.
The National Recovery Act was (lesigned to remedy certain evils
in our industrial system. Those evils had existed before the N. It. A.
Were the N. R. A. and its codes abolished they would remain to be
solved. Some measures to reduce or overcome then would lie necessary. Any new meclianism or agency set up to put these measures
into operation would itself be subject to a period of experimentation.
In view of these facts it would seem to be more economical of time
and money to develop further this mechanism, rather than to scrap
it in favor of somie other experiment.
Especially is this so when by revision of the act it is possible to
eliminate some of the evils which hare obtained under the present
act and provide safeguards for the protection of the consumer.
Unfair competition, for example, could be definitely defined in the
act as competition unfair to consumer, as well as that unfair to
competitors.
The act could-and should-autloriz. the creation of some. agency
charged with the task of safeguarding the consumers' interest. Although the Consumers' Board has been performing this function,
there is nothing in the present act providing for any agency in the
consumer interest or even for representation of consumer interest in
the administration itself. The Consumers' Advisory Board believes
that in the absence of any government. agency entrusted with the
interests ot the consumer, Congress should provide for the appointm]nnt for such an agency by some official of the Government, l)erhal)s
b) the President himself.
In addition to authorizing the establishment of some agency
within the N. R. A. to represent the consumers' interest, the act could
well provide that the rel)reseuitaLion of the consumer interest should
at least e(luil that of industry and labor on all boards charged with
administrative powers.
This brings ine to the code authorities about which I wish to say
a few words.
These bodies are not mentioned in the present act, but they are
nevertheless the agencies through which the actual administration
of the codes is carried on. The privilege of financing their activities
by means of collecting money from members of the industry vests
them with the power to tax. rrhe money which pays for this must
come, of course, oit of the consunier's pocket.
These code authorities are really public bodies. They exist only
by virtue of the Recovery Act. Their composition and their powers

should accordingly be definitely circumscribed by law, and their coin-
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position should he appropriate to their public character. The exercise of Power. which affect both labor and the consumer cannot, tle
Consumers' Board believes, safely be entrusted to management alone.
Code authorities might be organized in more than one way. Administration of the co(le could be in tie hands of public officials, with
the advice of an industry committee, as in the case of tile petroleum
code. Or representatives of various interests-consutmers and lalor.
:is well as business-iiiiht sit together as the code authority. So fu1r
as concerns labor but not consumers, this is being done in soine of the
garment trades.
Senator CLAIK. At the 1)reSit time these codle authorities, for tri
most part, have authority to fix their own salaries, fix their own
expenses, and levy a tax in the name of the United States on indultries for tile support of the code authorities, do they not ?
Mrs. BLAIR. No; I do not think so. They are subject to review by
the administrative officer of the National Recovery Administration.
Senator CLARK. htas there ever been an instance in which the
National Recovery Administration has cut down the salary of the
code authority, which the code authority fixed?
Mrs. BLAIR. Certainly. There has been a great deal of discussion
and adjustment.
Senator CLARK, I (1o not mean to interrupt you.
Mrs. BEAim. I am glad you did. It shows me you are interested
in my speech or you would not interrupt me.
But most of tie code authorities still represent onlyv business, and
do not yet contain even a modest beginning of representation of other
interests, such as the inclusion of a single labor representative and a
single consumer representative.
Senator BARKLEY. Do you say that you think the representation
tin the code authorities ought to be equal for the public?
Mrs. BLAIR. Not, on the code authority, but on the administrative
policy-making boards. For instance, in the present National Indus-.
trial Recovery Board there are 2 for labor and 2 for industry, and
there are 2 that represent the public interest. It might be possible
that the interest of labor and industry might be in such agreement
as to entirely outvote the consumer.
Senator BARKLEY. You could figure out any combination.
Mrs. BLAiR. It is a question which combination would be more
advantageous.
Senator CLARK. We had an example this morning of tle mechanical rubber goods industry, in which it appears that the code authorities, made up of three members, all of whom were officials of the
Rubber Manufacturers Association. That certainly is not viry conducive to the interests of the public or getting a fair (teal there, or
the interests of labor.
Mrs. BLAiR. That is the code authority. I was speaking of the
National Industrial Recovery Board.
Senator CLARK. I was speaking of the code authority, too.
Mrs. lAIR. I was speaking of the National Industrial Recovery
Board. I (do not think we should go so far as to say that we shou'I
have equal representation on the code authority 'of industry and
labor.
Senator CLARK. It is not a general practice to have any consumer
representation on the code authorities at all, is it?
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Mrs. BLAIR. No.
Senator C(OSToxN. 1)o not th( re]eselitati ve ohftiw public iiiiir- h
take to )ay regard to t le wehile of col sillelC1.
M I,.lh,,xI a. We think so. We hope so. Y(,s; tj1ev (lo it) f'wit.
One of the l111c lit, 1)ublic., re rlese Iitati
is i 111
111 bil of ou , ('lisl1oeils' Board, ])r. lamilton, illid they lll (al11ly t e(l 11)l ke 0ic
iver-all view, whih is the colsilmersl' :iew.
The codes offer one re'1 possibility for the j riite(tioii of th (!ills8l1111cr interest which i's as yet fill' 1ro01mlIliz:l Ol
I.
I re,f r to tlhe
establish In lit of (111ality st[iiilardis an1d the r,(cili'11 1nt of inforillative labeling. Oibjectile "itln(ards of lullity 1ii 1st he established if
the modern market llace is to function ])ropeiv.
iTey sere hith
to lrotect the buyer against misre)resentation i'l
I ftil
anii hlionest
business aga inst the ilnlfair Oil etition of Short weight. adillterttioli,
and shoddy merchandise.
The ltaw should inchle among its ftndamental purposes the promotion of infornmative 111hi 1ls lll (moity
standards and should direct the alministration toi se!k thes, vldi)y appropriate code provisions. The need for stidarIds has heeli
formally acknowledged in miny of the codes 1n1( r'0cig ltizth1widhii
the administration. Practical'progress toward their adoption and
enforcement, however, has irocetiedil at a snail's paie.
In conclusion I should like to point out that,, whatever may be the
final judgment of this colmittee on the N. R. A., the problems of tile
consumer under our highly organized industrial system will reIntin
with us. He faced monopoly before the Recovery Act was written
into law. He will face it in tie future, without or With the codes, If
the National Recovery Act has done no other service, it has done this:
It has brought out into the open practices and conditions affecting his
interest which already existed. It has brought him face to face with
the complexity of hi's problems. For myself, I believe that it has
clone more. It has accumulated a great boily of information, fact, and
experience which he needed before lie coulId approach them realistically. It has given him an opportunity to express his interests,
recognized him as a party with interests equal to those of labor and
illustry in the organization of industry. What is needed now is to
improve the working of the code mechanism so that the N. R. A. may
really operate to effect those purposes set down in the preamble to
the act.
Senator COSTloAN. Have you or the Consuniels' Advisory Board
decided if and where the Federal Trade Commission with its jurisdiction to deal with unfair competition may effectively hel l ) constmers?
Mrs. BLAIR. I do not think we have gone into that, Senator. We
have been very closely in touch with various members of the Federal
Trade Commi'.siou. *They have been very helpful to us. Their purposes, I take it, are the same, but theirs is indirectly the purpose, an)d
o(ulrs is a direct purl)po of serving the consumer.
The CHAIRMAN. Are there any other questions of Mrs. Blair?
(No response.)
Mrs. BLAIR. Thank you very much.
The CHAIRMAN. Think you, Mrs. Blair.
The committee will recess until 10 o'clock tomorrow morning.
(Whereupon, at 4: 30 p. i., a recess was taken until Tuesday, Apr. 2,
1935, at 10 a. i.)
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The committee met at 10:05 a. in. in the Finance Committee room,
Senate Oflice Building, Senator Pat IHarrison (chairman), presiding.
Present: Senators Harrison (chairman), King, George, Barklcy,
Clark, Black, Gerry, Coazens, and Hastings.
The CIIAIRMAN. Mr. Tracy, 1 understand that you are here from
out of the city and will take about 15 minutes to give your testimony,
therefore, we will put you on first.
STATEMENT OF GEORGE S. TRACY, PRESIDENT PERKINS-TRACY
PRINTING CO., ST. PAUL, MINN.
'The witness was (uly sworn 1)ythe chairman and testified as
follows:)
Mr. TitACY. 1 am the president of the Perkins-Tracy Co. of St. Paul,
Miii,
\Ve are appearing before this committee in protest against persccut ion suffrced 1)y or establishment at the hands of the codc admiuistration of'St. Paul, Minn., which is a branch of and was designated by
the United Typothetac of Anerica, the National Code Authority far
the relief of the printing indistrv.
In our opinion the naming o a National Trade Association as a
code adiniliistrative agency is not only unsound, but detrimnentil to
tie best interest of an iltistry.
We are not appearing as it critic of the Natioml lndustriilIlR ectivery
Act or of the Code for the Printing Industry. 'h'lie code has assisted
to it limited extent, in the elimination of cutthroat conipetitiun suffetred by the industry for a nuilbet of years most noticeable (iulig
the current depression.
The provisions of the code did not affect our establishment so fir
is hillor provisions were concerned, because we were then and are nlow
operating a ulion plant employing only members of the printing trades
unions, observing wage rates and other conditions more stringent than
those required under the code.
The Porkins-Tracy Co. has never been charged with unfair competition with other printing concerns, and our financial condition was it
stable as the average printing establishment. The code administration agency (lid not concern themselves in any manner with the operation of our establishment prior to July 1934.
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In July 19:14, for the first time the Perkins-Tracy Co. entered bids
for the printing for tle State of Minnesota. When our bid was entered the code authority demanded that our concern submit its figures
to the cost accounting bureau of the St. Paul Typothetac for approval
before submission to the commission of administration and finance of
the State, the committee charged with letting contracts for State
pintinlg.
Believing that the accounting bureau of the Typothetac was ope'ating in the interest of a monopoly and being used to prevent any
business concern not especially favored by the bureau from securing
any work for the State, the Perkins-Tracy Co. refused to submit its
figures to that bureau.
Otr refusal was also predicated upon the knowledge that our experience proved the bid to be proper, representing not only cost of production but a reasonable profit. For years we had observed a cost-finding
system, which was adequate for our needs. Our experience since
being granted the contract for State work proves that that system was
sufficient. Notwithstanding this experience, the cost accounting
bureau and the code authority maintains that the basis of our bid was
not in conformity with code requirements and that we are in violation of the Graphic Arts Code.
Senator KING, What particular provision did they contend that
you had violated, what particular breach did they contend tlat you
had committed?
Mr. TRACY. Sold below cost. I will come to that a little further on.
We have been continually harassed in the operation of our business
since the bids were opened July 9, 1934, as will be seen from the following list of accounts taken:
1. Request for injunction: The district attorney requested by the
executive secretary (if the St. Paul Typothetae to take some action to
prevent the Perkins-Tracy Co. from securing the contract for State
printing.
2. Attempts to prejudice bonding company: Efforts made by some
unknown competitor for the purpose of inducing the National Surety
Corporation, a bonding company, to cancel the bonds issued to the
Perkins-Tracy Co. and thereby prejudice their bid to the State of
Minnesota for State printing by giving the insurance agency false
information that the Perkins-Tracy Co. was in violation of the Graphic
Arts Code by submitting a bid not in conformity with the requirements of the code.
3. Complaint filed: Formal complaint lodged with the State coinpliance director against the Perkins-Tracy Co. by Herman Roe,
executive secretary for the code administration agency charging violation of the code by submitting bids for the printing of various classifications of printing for the State of Minnesota, quoting prices not in
accordance with any method of cost finding permissible under or
approved by the Giraphic Arts Code, quoting price in said bids below
cost of production as ascertained by a cost finding system and principles of accounting declared by the National Code Authority,
4. Attempts to prejudice State officials: Protest against letting the
bid for State printing to the Perkins Tracy Co. made to State officials
by Mrs. Anna Dickie Olesen, State N. R. A. compliance director,
thereby giving confidential information to agencies other than the
National Recovery Administration of a complaint on file before such
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complaint had been proved, and the respondent found guilty of the
charge,
5. Loan denied because of unproved charges: An application for a
loan denied on December 19, 1934, by the Federal Reeserve Bank of'
Minneapolis on the basis of a report by the industrial advisory committee questioning the ability of the Perkins-Tracy Co. to adequately
handle the volume of work anticipated by reason of the contract for
the State printing. It is evident that the complaint filed and being a
matter of record was responsible for this refusal.
Senator CLARK. 1 understand that the State compliance director
tried to knock you out of that contract simply because you refused
to build up your cost by putting in items that were unwarranted as a
basis of cost.
Mr. TEAcY. Because we did not have our price approved by the
code authority.
Senator CLARK. Wa. it not based upon a refusal to build up your
costs?
Mr. TRIACY. Yes, sir.
Senator KING. They wanted you to raise your costs so as to increase the bid, was that not it?

Mr.

TRACY.

Yes, sir.

Senator KING. Although you were satisfied with the profits which
you would make, and you were paying labor the prices which you
had paid for a long time at the union scale?
Mr. TRACY. Yes, sir.
Senator CLARK. In other words, your prices were theoretically to
he based upon your costs, and they demanded that you pad your
costs and necess'arily raise your price?
Mr. Titn ,. Yes, sir.
6, Costs of investigation assessed: Five days front March 22, 1935,
given by State N. R. A. compliance director to adjust our operations
to conform with the requirements of the Graphic Arts Code and to
pay the assessed costs of the investigation.
PREDETERMINATION OF VIOLATION OF THE CODE

The cost accounting bureau of the St. Paul Typothetae, together
with the executive otlicers of the organization presupposed, because
we did not submit our figures for approval, that our prices were below
the code requirements, without having knowledge as to the basis
for such prices ant having only a comparison of our bids with the
bids of three other concerns as a determining factor.
On the supposition that we were offering to sell below cost, these
persons immediately approached the district attorney and demanded
that he take immediate action to prevent our concern from securing
the contract upon which we had entered a bid. The district attorney
refused to entertain the idea and to take the action requested. If the
code administration agency was as zealous in observing the National
Industrial Recovery Act as they have been in their attempts to require the Perkins Tracy Co. to comply with their interpretation of
die Graphic Arts Code, they would have known that tho district
attorney had no power in the enforcement of violations until after
the case had been heard and decided by the compliance division of the
N. R. A.
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Senator KING. They sought to have you brought into court before
there had been a determine ation by tile compliance board?
Mr. TaACY. Yes, sir.
Senator KING. Let me ask you a question right there. Where is
your place of business?
Mr. TRACY. St. Paul, Minn.
Senator I(ING. Do you have business outside of the State? I mean
a business house?
M'r. TRACY. No, sir.
Senator KIN G. You produce all of your work there in St. Pau?
Mr. TRACY. Yes, sir.
Senator KIx. It is intrastate purely, then?
Mr. TRcAcv. Yes, sir.
Senator l(iNu. A mianufacttlring plant, so to speak, within the
State?
Mr. TitACv. Yes, sir.
Senator KiN(. And yet they assumed jurisdiction over you and
tried to get, you into the courts and by neans of inj unction?

Mr.

TR1ACY. Yes, sir.

Senator CLARK. This is a contract with the State of Minnesota, as
I understand?
Mr. TRACY. Yes, sir.
Not receiving the cooperation expected from the district attorney,
the next move, apparently l)y someone directly concerned, was to
apl)roach the bonding company in an effort, to prejudice the insurance
company against Perkins-Traay o. in order to l)revent the issuance of
the rueesswIry thand to cover the contract.
INVESTIGATION l3v THE INSURANCE COMPANY

()in July 19, 19:34, Ir. Thomson of the Joy ee insurance, Inc., St.
Paul, advised ir. Frank Tracy that someone had informed him that
thi bid of t helmPekins-Tracy (o. for certain State printing contracts
vjs too low ailnd not in confortuity with code requirements. Mr.
Tracv 11,1 was oldvised that the insurance comt)aOly had been informed
that Ie did not have a cost-accounting system, and accordingly was
not in a position to i akc,, or so bstantiae t proper bid within code
rquirc'mentq, It icc evident froi this information that sonrone
direellv concerneither as i eomlipetitor or s itsn agent of a ('o1alti(or, or the s111 people \whio in other ways had attempted to prevent the 1'erkils-Tracy (o. from receivillg the. contract, was making
every effort to prejudice the bid of the Perkin,]-Tracy Co, and prevent
their seco'ing the cmtract either through the weight of unsupported
(charges or by preventing necessary credit or preventing necessary
The
insurance neessory to comply with the Statce requirements,
stateltents une by M r. Thoisdi were verbal, but (onfirmed by i
letter from the attorneys for the Perkins-Tracy Co. and never denied
by the insurance agency.
COMPLAINT

FILED WITH COMPLIANCE BOARD

The formal complaint filed with the State N. R. A. compliance
director on July 20, 1934, by 1-erlnan I. Roe specifically charged
violation of the Graphic Arts (odo by offering to sell printing below
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cost of production as ascertained by a cost-finding system of accounting declared by the National Code Authoirty.
Senator KING. Who did you say Hterman H. Roe is?
Mr. TnACY. He is the code authority.
Senator KING. In Washington?
Mr, TRAcY, In St. Paul.
Senator KING, Where is the bead of the code authority?
Mr. TRACY. Mrs. Anna J)ickie OIesen is the N. R. A, compliance
director.
Senator KING.

There is a code. Who are the officials of the code,

and the deputy administrator?
Mr. TRAx'v, Do you mean in Washington?
Senator KING, Of the organization, if you know?
Mr. TiACY. I J1 not believe I could answer that.
Senator KING. Where does Mr. Herman Roe live?
Mr. TRACY, St. Paul.
Senator KING. Did you have any correspondence with the code
authorities, I mean the head of the code authority, or were your
dealings entirely with the local?
Mr. TRACY, With the local, until they finally sent it on to Washing.
ton, too, We had hearings in Minneapolis. I think I will cover that
as I read further on.
The Code for Graphic Arts Industry, article 11, section 26 (a)
provides:
Each Nationml Code Aolihoriiv, within 30 days after the effective (late of his
code, shall de(cla'e for its industry, uniformprinciples of accounting and cost
finding which shall ie ubject to the review of the National Graphic Arts
Coordialing (ioniniti , and lhe 'dwinistrator.
,rhe word "review" as used in this section reserves to the Administrator the right of approval or distipproval.
To our knowledge no cost-determination schedule has been approved
by the Ad niiiitnftor, except that certain unenforceable schedules
have been) ai)proved als "gides of fair value" to be used only as
such.
So far as we know and as we are advised, the N. I. A. has not
approved a nv cost-fiading system declared by the N.tional Code
Authority.
COE1iCION
The ('0oiplait was filed as t coercive ieilsiire rat1r tn
ha to require
complicate with certain interpretatiorts of the (raphic Arts (ode.
We ehrge collusion between the ,State N. R. A. eolnpliclice director
and th1( cuiiplaiu fi t, Iliin
If. Roe, This collusion wls entered
into prior to the filing of the eoilplaint and existed at the tille the
State N. R. A. director reported the substance of the complaint to
the officials in charge of State printing.
When we were called to a hearing on this ca.,-e on August 28, 19:34,
we found the complainant sitting in a dual capacity of complainant
in the first instance, and presiding otsian officer of the compliance
board. Mr. Roe was not then mnd is not inow , member of the
compliance board, and had no right to sit, as a meniber of the board.
At the hearing on August 28, the complainant in answer to a
question as to what, in his opinion, would be the proper adjustment
I1T7q2----

PT4-
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of the complaint replied that the only adjustment would be for the
respondent to relinquish the contract for State printing and admit the
charges as correct.
Iterman Roe is the executive director of the eleventh zone federation, the code authority for the eleventh zone.
Mr. Repke, secretary of the St. Paul Typothotae, when the cvinplaint was filed, stated to Joseph Lathert a few weeks prior to March
20 in substance that:
Ti the officers (of the Perkins-Tracy Co.) shown any anise they could have
received $10,000 for their contracts with the State of Minnesota as the whole

matter of these contracts had been fixed and there would then have been no
trouble or difficulty of any kind with the code authority.
Senator KING. What did he mean by that, that the contract had

been fixed?
Mr. TRACY. Through the certification bureau that they had set
up in the code authority's office.
Senator KING. That some of the persons connected with the
N. R.A. and some of the bidders had gotten the matter fixed, was that
the implication?
Mr. TRACY. That is what that indicates.
Senator KING. Fixed adversely to your company?
Mr. TRACY. Yes, sir.
Senator KING. What business had Mr,Herman Roe to sit in that
compliance hearing?
Mr. TRACY. He had no right to do it.
Senator KING. Did he take any part?

Mr. TRACY. Yes, he did.

We nave got in the record here that MIr.

Scoggin will explain, who follows me.
Senator KiNG. Proceed.
Mr. TuAcY. One of the specific charges growing out of the complaint is that we did not include "proper" depreciation charges in
our bid for the State printing contract. Arthur Moon, director of
membership relations of the United Typothetae of America, the National Code Authority, in a letter dated March 12, 1935, made the
following pertinent statement:
The United Typothetac of America standard cost-finding system, which is the
eTeetive cost-finiding system under the code, requires that depreciation be charged
into the cost at standard rates based on the original cost manufacturerss sales
price of the equipment when new) of the equipment, and such depreciation is to
be in lhded in the cost even though the asset has been fully depleciated.
We submit that this is an unreasonable charge to the consumer,
We include in all bids as an item of expense of production a depreciation item charged on the same basis as permitted by the Internal
Revenue Bureau for income-tax purposes, and such charge was includ.d in the bid for State printing.
The acid test as to whether or not selling prices are below cost of
production is to compare income with expenditure. If income equals
or exceeds total ex, 'nditures for all purposes it is evident that the
selling price is equal to or above cost of production. Such has been
our experience.
Our experience over a period of years as producers of printed matter for sale certainly is sufficient to justify consideration as a partial
answer at least to the charge that we were selling below cost. Our
income is compared with expenditures by a comparison based upon
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the proper relation between the two as determined and approved by
a reputable public accountant,
CONCLUSION

This agitation, intimidation, coercion, and persecution is a direct
result of the Perkins-Tracy Co. entering into a competitive field held
as a monopoly for approximately 20 years by three large printing
concerns in the Twin Cities, which not only control the largest
volume of printing in the Twin Cities, but apparently control the
personnel of the code administration agencies.
Immeasurable injury to our business, loss of valued customer
through methods bordering on boycott, and a financial outlay of
approximately $2,000 since July in defense against this unfair and

unjust charge of noncompliance is the direct and provable result of
the activity of the regional and local code authorities of St. Paul,
Minn.
Senator KING. Itow long has your company been in business?
Mr. TRAcY. About 25 years.
Senator KING, In the same town of St. Paul?
Mr. TRACY. Yes, sir.
Senator KING, Did you have any difficulty prior to 1929 or since
in getting such credit as you needed with the banks?
Mr. TRACY. No, sir.
Senator KING, You had good credit?

Mr.

TRAcY. Yes, sir.

Mr.

TRACY. Yes, sit.

Serator KING. Who' are those three companies there in Minneapolis who had control of those contracts, apparently?
Mr. TRACY. McGill Warner Co., Brown & Biglow, and the Syndicate Printiny Co.
Senator KING. Who got the contract?
Mr. TRACY. I got it,
Senator KING. You firdly got it?
Senator KING. All of their efforts to prevent it failed?

Mr.

TRACY. Yes, sir.

The CHAIRMAN. All right, Ir. Tracy, thank you.
Senator BLACK. I want to ask a question. Do I understand that
the code authority went over your system of bookkeeping and insisted
that you raise the value of your property above what it cost?
Mr. TRACY. Yes, sir.
Senator BLACK. Who (lid that?
Mr. TRAcY. That is what they tried to put in under the U. T. A.
cost-finding system.
Senator BLACK. Did they go over your salaries and things of that
kind?
Mr. TRACY, Yes, sir; they checked that.
Senator BLACK. What did they say about salaries?
Mr. T RACY. They could not find anything wrong about it.
Senator BLACK. They were high enough to suit them?
Mr. TRACY. Over the code requirements, the union scale.
Senator BLACK. What were the code requirements for salaries?
Mr. TRACY. I don't know just off-hand.
Senator BLACK, How much were the salaries? What was the
highest salary?
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Mr. TRACY. $1 an iour and over,
Senator BLACK. That is the wages of employees. Did they go over
the salaries of officers in theii cost-accounting system? Did they
require you to report on that?
Mr. TRAcY. No, sir.
Senator BLACK. What did they require you to report on?
Mr. TiA(CY. They wanted me to put in U. T. A. cost-finding system,,
whith would bring my figures up to compare with these big companies,
and then J would be out of luck for getting any business at all.
Senator BLACK. What etse did that include besides the value of
your assets on which you were supposed to get a profit? Thiat is
what I mean. As I understand it, they wanted you to raise the value
of the assets that you had so that you could charge a bigger percentage
to cost.
Mr. TRACY. Increase my cost; yes, sir.
Senator BLACK. In other words, it, cost you $2,000, and you put it
down at $3,000; you were supposed to get, advice, based upon that
entire $3,000, or enough expense to maintain it?
Mr. TRACY. Yes, sir.
Senator BLACK. What other items did they insist in this cost
accounting be included?
Mr. TRACY. It would l)e only on the equipment.
Senator BLACK. Only on the equipment?
Mr. TRAcY Yes, sir.
Senator BLACK. How many items did they insist that you raise
the voue on?
Mr. T ACY. All of them. They want to have a set, value of what
they are when they are bought new.
Senator BLACK. I)o you favor a price-fixing system?
Mr. T.kcy. No, sir.
Senator BLACK. You prefer to enter the field, of competition?
Mr. TRACY. Yes, sir.
Senator BLACK. l)o you favor a 1inimua wage and maximum
hours?
Mr. TRACY. You bet.
Senator BLACK, You (1o?

Mr. TA(:x. Yes, sir.
Senator Bl1,ACK. You think that thai isecessry to protect the
wage earuers, but you are opposed to tt, prie-fixing?
Mr. TRACY. Yes, sir.
Sentoe' BACK. WVhy are yol opposed to it'?
size of 1ilin I would not
MrI
1'. TH]RACY, lPrice-fixing in a shop th
have any chance with the large shop's whenl it olles. to Comp)etition,
Senator KlING. You mean by that, thA the big concerns would
crowd out the little ones?
M r. r ACY. Yes, sir. That has been the condition in St. Paul right
now.
Senator H1-ASTINos. Do you

draw a salary?
Mr. TRACY. Yes, Air,
Senator KING. Is that put in as a 1art of your cost?
Mr. TRACY. Yes, sir. That is an administration expense.
Senator tIASTINGS. Did they not make any inquiry of you as to
what salary you were getting?
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Mr. TAcv. No, sir, they (lid not make any inquiry on that at all.
The only thing tiey wanted us to do was to put in the U. "P. A. costfinding system.
V had a cost-finding system.
The CHAIRMAN. Wint is the U. T'. A.?
Mr. TRAcy. The United Typothetae of America. They are the
ones that are dominating the Graphic Arts Code.
Senator KING. Who is the head of that organization?
Mr. TRACY. I don't know.
Senator KING. You said that the code personnel, those that were
administering the code, were interested in the business. Who are
some of the persons who were code officials and dealing with you and
what relation did. they have with some of these dominant printing
companies?
Mr. 'Tl CY. Tie Way they are appointed is on votes. The code
authority is ajpiointed l)w tie U.lnited Tvpotitetae of America, and
it is the, pay roll that votes. You get so mny*v votes for so much pay
roll, and tle three companies have got the big pay rolls, and they can
put in any men they want in there. They can pick their own men,
Senator KING,. Were you assessed to inaintain the salaries of the
code authority?
Mr. TRACY. Yes, sir; N\e are assessed,
Senator KING. Is that true of all of the minority, the small printing companies?
Mr, TRACY. Yes, sir.
'Phe CHAIRMAN. Do you belong to any association?
Mr, TRACY, We belong to the United Typothetae. We were told
when we were up here that we had to belong. f have found out since
I have been down here that you don't have to belong.
Senator IIASTINcS. Wlat Is the assessuleat?
lr. TRACY. It is based oil the pay roll.
Senator HASTINGS. What is your assessment?
Mr. TRACY. I a paving about $27 a month butt that will go up
because I have increased my pay roll from about 25 employees to
about 50 since I have these contracts, so in June when they take tile
new pay roll, the assessment will go up considerably.
Senator 11ASTINGS. Something like $50?
Mr, TIACY, $50 or $75 a ni onth.
Senator BLACK. Are you going to makle a profit on this contract?
Mr. TRACY. 1 have made a pretty fair profit.
Senator BLACK. You were satisfied andknew you were making a
profit?
Mr. TRACY. Yes, sir.
Senator BLACK. And you are making a profit?
Mr. TRACY. We are iilaking a substantial profit on it.
Senator BLACK, Is there any reason why these other companies
should not make a profit?
Mr. TRAcY. They have left me alone on the cost proposition since
they found that they could not, get anywhere on that, )ut they keep
after me in regard' to the cost system aid depreciation. It has
finally simmered down to the depreciation point. That is the only
difference between our cost-finding system and the U, T. A., is in
the depreciation,
Senator BLACK, I may have misunderstood you, but I understood
that they wanted you to continue to charge depreciation even after
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the time when you had charged off enough depreciation to absorb
the cost?
Mr. TRACY. You start all over again under the U. T.A.
Senator BLACK. That is not at all unusual. I found it out in an
investigation 2 years ago.
The CIHAIRMAN, Thank you. Mr. L. Smith Scoggin.
STATEMENT OF L. SMITH SCOGGIN, PRESIDENT TYPOGRAPHICAL
UNION, ST. PAUL, MINN.
(The witness was duly sworn by the chairman and testified as
follows:)
The CHAIRMAN. You are president of the St. Paul Typogrphical
Union?
Mr. SCOGGIN. Yes, sir.

The

CHAIRMAN.

Proceed.

Mr. SCOGGIN. I have come here to niake a statement to enlarge
a little bit upon Mr. Tracy 's testimony and also to point out that
our organization is oppose dto any trade association governing completely the administration of a code such as the United Typothetae
of America.
The CHAIRMAN. You do not work for Mr. Tracy?
Mr. SCOGaN. No, sir. It is rather an unusual situation perhaps
for a representative of organized labor to be supporting a proprietor
rather than scrapping with him, but our organization has felt that
a great injustice has been done in this particular case, and that perhaps some of the reason for the persecution is the fact that Mr.
Tracy's establishment has shown its independence by employing
union men rather than men employed through the antiunion organizations and so our organization has supported him throughout in
this entire procedure. Of course, we have records and attorneys who
assist us in the preparation of interpreting the code and through our
experience we have been able to assist him to a great extent.
Before going any further, I would like to just lay a little background of this particular case which Mr. Tracy cites. The bids for
this State printing were advertised for June.

Senator

KING.

1934?

Mr. ScocoIN. 1934. And on June 9 they were opened, and there
were bids found to be put in by 3 bidders, all of which were interlocking directorates and interlocking ownerships who were the bidders
on the 5 major contracts. There were some 7 or 8 or 9 contracts.
So, a taxpayer brought an injunction suit against the State from
awarding these contracts 'on the ground of fraud, collusion, and the
restriction of bidding. The attorney general of the State upheld the
suit of the tax-payer and ordered the bids rejected. Of course, these
particular bidders were faced with the proposition of upholding their
prices or surrendering their right to bid when the bids were readvertised, because the suits were dismissed without prejudice, and had
they altered their prices in free and competitive bidding, the firms
would have been charged with fraud against the State; in other words,
there was no particular reason why a firm should bid $2.50 on July 9
and $2 on July 10 to meet competition when there was not any coinpetition in the first instance.
Senator KING. Were those three bids subst-intially the same?
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Mr. ScociN. They were substantially the same. They were so
arranged that one firm would get one particular contract and another
would get another, and so on down the line.
But what happened, on the second opening of the bids, when the
bids were opened with free and open competitive bidding, Mr. Tracy's
firm was low, and immediately the next day-well, I can say that he
was low among the responsible bidders. There was one firm which
about the same time that the bids were opened went into bankruptcy and was disqualified.
About the day after these bids were opened and before the contracts were awarded, we have definite proof and evidence that the
code authorities used every means possible to prohibit him from getting
the contract.
Senator CLARK, What do you mean by "every means possible"?
Mr. SCOGcN. They called up the State and told them that they
had violated the N. R. A.
Senator BLACK. Who is "they"?
Mr. Scoco iN. The code authorities, and also the State compliance
director of the N. R. A.
Senator BLACK. Give those names for the record.
Mr. SCOGGIN. The name of the State compliance director is Mrs.
Anna Dickie Olesen. The names of the people who called the State on
behalf of the State code authorities were William Repke, the executive
secretarySenator BLACK (interrupting). Of the code?
Mr. SCOGGIN. Of the local code authority. And a Mr. Firestone,
an attorney for the local code authority, also wrote a letter.
Senator BLACK. This Mrs. Olesen is the State compliance director?
Mr. SCOGGIN. Yes, sir.
Senator BLACK. Who is working directly under the Government?
Mr. SCOGGIN. That is correct.
Senator KING. What business has she to butt into this until after
there had been an award?
Mr. SCOGGIN. She had none. As a matter of fact, her department
did not have jurisdiction until after the complaint was filed with her,
which was some time in the latter part of July. And they also
attempted, as Mr, Tracy has explained, to intimidate the bonding
company, or rather inferred to the bonding company, that his firm was
not responsible, that they were not equipped to do this work.
Senator BLACK. You say "they."
Who did that?
Mr. ScoGcN. The code authority.
Senator BLACK. The same ones that you mentioned?
Mr. SCOGGIN. Well, so far as we have been able to find out, we
have not any definite information as to the exact, man except that
we know thit the bonding company demanded further proof, and
they stated the reason, that someone had come to them and told them
that the Perkins-Tracy Co. would be unable to do this work.
Senator BLACK. You do have proof of the other statement that
you made that these particular people called up?
Mr. SCOGoIN. Yes, sir; we have proof of that. And at that particular time, I was called into the office of the code authority and
asked to use my influence with the Perkins-Tracy Co. to get them to
surrender the contract. Of course that was not carried out.
Senator BLACK. Who called you?
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Mr. SCOGGN. Mr. Repke of the code authority.

Senator KING. What relation does he have to the code authority?
Mr. SCOGGIN. iHe was executive secretary. He is not on it now.
Senator KING. Was he discharged as a result of his oppressive
conduct here?
Mr. SCOGGIN. That is the general supposition. But, there were
others who were equally guilty insofar as usurping the authorities
that they were given under the code. When these same hearings
opened, the opening day of the hearings was the first time that Mr.
Tracy had received a specific complaint, that is, actual and specific
charges against his firm.
Senator KING. The State was willing to accord him the contract?
Mr. ScoccGiN. They did award him tile contracts; yes.
Senator KINa. And these efforts to compel him to release the contracts were persisted in after the State had awarded it to him?
Mr. SCOGGIN. No; they insisted that lie had violated the code in
getting these contracts at that price, and that the only restitution
that it was possible for him to make at that time was to slrrender
the contracts.
Senator KING. That was the claim?
Mr. ScoGGom. Yes, sir; that was the claim of the code authority.
Senator CLARK. Why was the price at which he bid, according to
their contention, a violation of the code?
Mr. SCOGGIN. The charges, I believe, were that lie had quoted
prices not in conformity with any system approved by the code
authority.
Senator CLARK. In other words, the price is based on cost?
Mr. SCOGGIN. As a matter of fact, that is our interpretation.
Senator CLARK. And what Mr. Tracy had done was to fail to conform or pad his cost?
Mr. SCOGGIN. That is correct. That amounts to the same thing.
Senator CLARK. In other words, he fixed his prices from his actual
cost instead of a fictitious cost?
Mr. SCOGGIN. That is correct. It may be well to state that they
attempted to fix the prices on these particular contracts by a rather
crude system. They set up what was known as a cost certification
bureau, and it might be more accurately called a central estimating
bureau in which each proprietor was supposed to take the bids. If he
received an order for work, he was supposed to make up his costs and
take it to this particular central estimating bureau, and they were to
check it whether it was correct or not, and if it was found to be too
much, they were to say so, and if it was found to be not enough, he
was to raise the price and he was not to sell below the price which
they certified. Of course that was a provision which in the code
authorities attempted to set up in connection with the code, but which
the code absolutely makes no provision for,
Senator HASTINGS. Does the code say anything about the price
which may be bid?
Mr. SCOGGIN. The code prohibits selling below the cost of production as determined by accurate cost finding methods. These particular bids and this particular charge, insofar as the item of depreciation is concerned-perhaps I am getting ahead of myself to say that
Mr. Tracy's system on cost finding conforms in every respect to the
U. T. A. standard system with the exception of the item of deprecia-
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Ie charges depreciation into his costs at the same rate as
tion.
he does for the internal revenue purposes, that is for income-tax
purposes, and the system calls for a charge of 10 percent on the
original cost of equipment.
Senator CLARK. You mean they limit the depreciation at any stage
to 10 percent?
Mr. ScOGGIN. That is right. Of the original cost.
Senator CLARK, Which would simply mean to putting in a dead
horse at the price of a live horse.
Mr. SCOCGoIN. That is right, as if you were to purchase a secondhand machine for $1,000 instead of being permitted to charge a
depreciation of that on the $1,000, you would have to charge a depreciation on $3,000 if that happened to be the original cost of the machine
at the factory, and that goes on indefinitely.
Senator BARKLEY. Does not the actual depreciation in a piece of
machinery at any given time of its life have a relationship to its value
at the time it was made and could again be used? Not necessarily
its value at some second-hand or resale price.
Mr. SCOGGIN, That would be hard to determine. It might be so.
But the system of which we are talking requires that they charge 10
percent of the original price for the machine at the factory when
new.
Senator BARKLEY. For instance, if a machine cost $3,000 tc you,
and you used it for a year and sold it to somebody else, presumably
the rate of depreciation would be the same?
Mr. SCOGGIN. That is right.

Senator

BARKLEY.

Regardless of ownership.

Mr. SCOGGIN. ThaL is right.
Senator BARKLEY. SO that there would be a relationship, if 10
percent or any other percent was a fair average during the life of the
machine, and then that would continue?
Mr. ScOGCIN. That is right.
Senator BARKLEY. Regardless of ownership?
Mr. SCOGiN. That is right.
Senator BLACK. I want to be clear on that. I sold a Ford automobile the other day for $25. Originally it cost about $500. Under
this system, if this gentleman had had this Ford automobile which
lie bought for $25, lie would have to charge 10 percent of the $500
each year, in other words $50 each year on the automobile which
cost him $25?
Mr. ScooGiN. That is correct.
Senator BLACK. That is the system they have?
Mr. ScocGJN. That is the requirement of the system.
Senator BARKLEY. That illustration is reduction ad absurdum, is it
iot? That is an exceptional case. We are not, talking about a
depleted, de apidated, superaninuated Ford automobile.
Senator CLARK. Suppose a man bought a printing press, a secondhand or a third-hand printing press, for $1,000, let us say, which had
originally cost $5,000. Under this system, as a part of his costs on
which his prices would be based, lie would have to set up each year
10 percent of $5,000 as depreciation on this $1,000 third-hand printing
press?
Mr. ScooGI.. That is correct.
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Senator CLARK, And base his prices on that, and according to the
code authority if he did not conform to those prices, he would be guilty
of a crime?
Mr. Scoc,GIN. That is correct.
Senator BARKLEY. If the original owner kept it and had to depreciate 10 percent, and that concern went into the cost, of his production,
would that have any relationship to the relative cost of production
of ttwo different companies, one that kept the machine until he wore
it out, and another one that bought it in mid-life, we will say?
Mr. ScoGoGN. It might have to this extent, that the majority of
printers, I believe, do charge depreciation on these very costs at the
same rate that they pay for the income-tax purposes. That has been
the general accepted practical theory. That is the practice.
Senator CLARK. And that is all the depreciation they can get away
with, is it not?
Mr. SCOGIN. That is all.
Senator BARKi.EY. That is not the only standardized method of
depreciation that we have in this country?
Mr. ScoorIN. That is correct.
Senator CLARK. But it is not the same rule as they use for incometax purposes?
Mr. SCOGIN. No.
Senator CLARK. And they are setting up a nile that the Bureau of
Internal Revenue would not possibly let them get away with if they
tried to set it up for internal-revenue purposes?
Mr. ScoGow.
That is right.
Senator BLACK. Mr. Tracy was using the same method as he used
for income-tax purposes?
Mr. SCOGGINS. Yes, sir.
Senator BLACK. And as I understood it, even after the original cost
of $3,000 or $5,000 had been charged off, they required that he continue to put up 10 percent of his depreciation and start to depreciate
it the second or the third time?
Mr. SCOoGIN. That is right.
Senator BARK.LEY. IS there any element of fairness as between
competitors that entered into the cost of production, by a firm that
uses cheap second-hand machinery, and one that uses new machinery?
Mr. SCOGOIN. I cannot see that there is.
Senator BARKLEY. If you base the costs on the cost of the equipment, would not the man who bad equipped his establishment with
half worn-out machinery that he bought at half or third price, be able
to sell his product cheaper than the other concern, and still not sell it
below his actual cost?
Mr. ScoooIN. That would, but by that method you would take the
premium off of the sound business principles and good management.
Senator CLARK. And if you compelled a little fellow who has to go
out and buy a second- or third- or fourth-hand piece of machinery, to
build up a fictitious price for it to the same level as the big people who
are able to go out and buy new machinery all the time, it automatically
puts the little fellow out of business, doesn't it?
Mr. SCOGoiN. That is correct.

The

CHAIRMAN.

Is there anything else?

Senator CLARK. Let mc ask you one other question. Did y )u ever
hear of this system of dep:eciation in any other manufacturing
business?
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Mr. SCOGGIN. No; I have not.

Senator CLARK. Neither have 1.
Senator COUZENS. Would not the life of the machine enter into the
depreciation, however? I have not heard that discussed.
Senator CLARK. Not necessarily.
Senator CouzENs. Certainly it would. If a $1,000 machine had a
3-year life because it had had previous years, would not a $3,000
machine depreciate $300 per year?
Mr. ScoGGIN. You mean a depreciation at the original cost of the

machine?

Senator COUZENS. Never mind the original cost
If it had a 3-year
life, for instance, would not approximately $309 be a proper depreciation on that machine if it only had approximately 3 years of life?
Mr. SCOGGIN. You mean if the machine costs $300?

Senator COUZENS. No. If you had a $3,000 machine, for instance,
and charged it off at, 10 percent a year, that would be $300. And if
a machine purchased for $1,000 had a 3-year life, would it not be
equitable to have a $300 depreciation per year?
Mr. SCOGGIN. No; I do not believe so.
Senator COUZENS. Suppose a machine was gone in 3 years, what

then?
Mr. SCOGGIN. If the business stay in business, that is, if the firm

was to stay in business, they would have to allow for that. That is
all there is to it. The law of economics would take care of that.
Senator CoUzENs. I think Senator Barkley was right. It does not
matter who the ownership is, if you are charging off 10 percent a year
upon the original coct of the machine, and it goes through for 10
years at 10 percent a year, it does that regardless of the ownership.
Mr. SCOGGrN. It is wrong to this extent.

There are a great many

printers throughout the country who have machines fully depreciated
and that have paid for themselves many times over. To add 10
per cost of new equipment, would only mean adding 10 percent to
their costs. In the case of a firm doing $100,000 worth of business
a year, it would mean there was $10,000 additional to spread over the
cost of their products.

Of course, as near as I can have an opinion, the purpose behind this
is to make the man who has expanded unreasonably, who has gone
out and purchased an awful lot of equipment, and then wants to be
protected against a competitor who has had sounder judgment.
Senator COUZENS. I am not arguing that. I was just asking the
question as to depreciation, because it is sound regardless of ownersnin
& nator CLARK. It is a fact, is it not, that the violation with which
Mr. Tracy was charged was that he set up depreciation according to
the method prescribed by the Internal Revenue Bureau for his
income taxes?
Mr. SCOOGIN. I might explain that by saying that is what it finally
came to.
Senator CLARK. The only difference in their cost-accounting system

and his cost-accounting system was that he set up his depreciation on
the basis prescribed by the Bureau of Internal Revenue, and they set
up theirs on this artificial system of 10 percent of the original co3t.
Mr. SCOGGIN. The original charge against him was that lie had not,
had his bid certified. That fell through when attorneys for Mr. Per.
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kins were there to show that it was not provided for in the code.
The second charge was that he had sold below cost of production.
That they were unable to prove. So they went a little bit outside of
what the specific charges were and now thay have found him guilty
of not having a cost-finding system that conforms, because he does
not charge depreciation on that basis.
Senator CLARK. And that difference was that he set up his depreciation according to the method prescribed by the Bureau of Internal
Revenue of the United States, and they set theirs up according to this
artificial system of setting up a 10-percent depreciation of the original
price?
Mr. SCOGcIN. That is correct.
Senator KING. Was there very much difference between his bid and
the bid of these three?
Mr. SCOGGIN. Not a great deal. The bids varied to a great extent.
The bids were itemized. On some particular items, the bids were
higher. I think there were some particular contracts that he bid in
that he did not succeed in getting.
The other thing that I would like to mention in this connection
pertains more directly to my organization, and that is the fact that
these same code authorities and the same compliance directors have
failed to cooperate and failed to take definite action in the enforcement of the labor provisions of the code. The one largest competitor
in this particular contract, I had a specific labor complaint against, and
although the compliance board found in our favor, when it came to
enforcement, the firm in question was permitted to absolutely flaunt
the orders of the compliance board, and even though we filed many
protests since then, the case is still pending.
I have just yesterday, here in Washington, dug out of the files a
case that I sent here last May concerning the labor provisions of the
code, and it has not been acted upon yet. That came from our local
code offices. We have been absolutely unable to secure any cooperation or any substantial enforcement of labor provisions of the code, in
the printing trades industry, and it might be well to bear in mind
that although the code calls for the higher rates of pay than previously
paid in these establishments, that this particular firm today is competing with business establishments that do not pay more than 50
percent of the wages for the same class of work that this particular
firm pays.
Senator KING. You mean that Mr. Tracy pays? Mr. Tracy pays
higher wages than the others?
Mr. ScooGIN. Yes, sir. And my purpose in being here today is to
protest-I am not here to protest against the N. R. A.; we like the
N. R.A., we want it continued, it has done a great deal of good, but
we would like to have some provisions made to eliminate a trade
association which has a set-up that permits it to pick its officers
among the favored few establishments in the industry. As Mr.
Tracy explained, votes are cast for officers of the United Typothetae
in accordance with the pay-roll assessment. In our particular city,
four firms could outvote all of the rest of the State of Minnesota and
also South Dakota together on the basis of pay-roll assessments.
'he CHAIRMAN. Thank you very much, Mr. Scogg'-in.
Senator CLARK. Let me ask one other question. I understand
that four firms could outvote all the others in the State of Minnesota
and North and South Dakota combined?
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Mr, SCOGGIN. Yes, sir,
Senator CLARK. Which autolliatically gives them control in the

four combined together on the code authority?
r. SCOGGIN.

Yes, sir.

Senator CLARK. And that this case has been brought against the
firm which pays wages largely in excess of the firms represented by the
code authority?
Mr. SCOGGIN. 1'es, sir.
Senator CLARK. On the ground that lie had set up a rule of depreciation as prescribed by the Bureau of Internal Revenue rather than
the fictitious depreciation which they set up as a basis of cost.
Mr. SCOocIN. That is the picture exactly.
The CHAIPMAN. Thank you. Mr. Nelson.
,Senator IKING. While we arc waiting for Mr. Nelson, 1 would like
to read into the record a part of a letter addressed to me from Mr.
I". II. Sweet of the Sweet Coal Co. of Utah [readiglJ:
The railroad-owned mines in this coal district dominates the cool association
to the great disadvantage of the smaller operator. These railroad-owned coal
mines sell coal at cost or below in order to maintain their exorbitant freight rates.
* * * Our men are very dissatisfied with the National Recovery Administration. It has worked to our great disadvantage. The National Recovery
Administration has not creased the employment one inan in Carbon Conty-

which is the county in my State where the )rincipal coal mines are
found and where the principal production of coal is found.
STATEMENT OF D. M. NELSON, ASSISTANT TO CHAIRMAN
NATIONAL INDUSTRIAL RECOVERY BOARD
(The witness was duly sworn by the chairman and testified as
follows:)
Mr. NELSON. 1 am assistant to the chairman of the National
Industrial Recovery Board, National Recovery Administration.
The CHAIRMAN. Mr. Nelson, you know about the matters about
which we have been asking questions. Make your own statement
with reference to that particular case.
Mr. NELSON.
r.1',
C(hairnain, 1 would like to, if I may, just describe
very briefly what our process in the supervision of code authority
administration is, thinking that it will be of interest to tle committee
and tile Senators, and incidentally, if the chairman so wishes, I will
brng up the fire hose and Kunze matter as an incidence of that
presentation as one of a number of cases of this kind which we have,
and showing you the method in which we handle it.
The CHIRMAN. All right; proceed.
Mr. NELSON, The National Industrial Recovery Board last I)ecember set up a position of code administration director, who reported
directly to the administrative officer, and whose duties, among others,
were to supervise the code administration by the code authorities.
Senator KiNG. Who wRs the director?
Mr. NEY sox. I was until April 1, yesterday. I was code administrative director of the N. R. A.
Senator KING. Of the whole N. R. A.?
Mr. NELSON. Mr. Averill Harriman is administrative officer. I reported to the Board through Mr. Averill Harriman in this particular
job which I shall describe.
The CHAIRMAN. You said until yesterday?
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Mr. NELSON. A new one was appointed yesterday. I must come
back to my business, and a new code administration director was
appointed to carry on the work.
The CHAIRMAN. Where do you live?
Mr. NELSON. Chicago.
Senator BARKLEY. What is your business?
Mr. NELSON. I am on leave of absence from Sears, Roebuck & Co.
Sefiator BARKLEY. Who has been appointed to succeed you?
Mr. NELSON. Mr. Prentice Coonley, who was administrator of our
Textile Division.
Senator

BARKLEY,

Who is Ile?

Mr, NELSON. At present he is not employed except by N. R. A. He
was formerly with the Link-Belt Co., and'then with the Walworth Co.
Realizing that proper administration of our codes by code authorities is one of the most important tasks to come before us, a procedure
has been set up which has developed out of our experience with a

number of cases that have come into N. R. A. showing lack of knowledge on the part of the administrative agency of the code, which was
the code authority, lack of knowledge of their particular duties and
responsibilities to their industry and to the Government in the
administration of their codes.
A definite procedure was set up whereby the deputy administrator
of N. R. A. was made responsible for the actions of the code administrator in connection with the administration of the code. An assistant
to the code administration director was set up, whose main responsibility it was to supervise the work on the advice in connection with
this cod J authority administration, and an orderly procedure was
set up whereby code authorities could be removed upon proof of any
malfeasance of office.
The code authority is perhaps somewhat of a misnomer. The

authority of the code authority is extremely limited, even in some of
the earlier codes. The code authority was the agency set up by the
Government in connection with the code to bring about compliance
in the industry with the code by means of conciliation. The code
authority has no direct responsibility to the Government for acting
on compliance cases. It, has no power to remove or punish any member of the industry except as that may be done by the Compliance
Division of the N. R. A.
Senator BARKLEY. Let me ask you there. You say the code
authority was set tip by the Government?
Mr. NELSON. Yes, sir.
Senator BARKLEY. The Government only provided in these codes

that the industry affected by the codes should set up the authority.
Mr. NELSON. You are quite right, Senator. What I should have
said was that the code provided that a code authority be set up to
do these things. The membership of the code authority was approved by the Government, selected by the industry, and approved
by the Government.
Ser ator CLARK. By N. R. A.?
Mr. NELSON. Yes, sir.
Senator KING. Those persons who have assumed jurisdiction of
industries respectively, are, as a rule, members of trade associations,
are they not, and who came here shortly after N. R. A. was set up
and formed these codes, and then submitted them to General Johnson
for his approval?
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Mr. NELSON. That is true, Senator.
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The act, I believe, provided

that trade associations should submit codes to N. R.A.
Senator KING. And substantially all of the six or seven hundred
codes were formulated by members of trade associations or by a
limited number of persons engaged in the industry.
Mr. NELSON. By trade associations and by others, nonmembers of
trade associations, and certainly it would not have been regarded as
representative in character, which the act provided for. Before a
code was approved, the sponsoring group must show it was representative, and unless the trade association was truly representative of
the industry, the code could not be approved under the act.
The CHIRMAN. All right; proceed.
Mr. NELSON. Administrative order X-1 32 was set up in December,
about the middle of December.
Senator KING. What number was that?
Mr. NELSON. X-132 under date finally approved on January 14,
1935.
Senator KINc,. Still giving orders, are they, in 1935?
Mr. NELSOI.. Well, sir, we must give orders for the proper administration of our codes; yes, sir.
This is the prescribed regulations covering removal of code authorities and similar agencies, and disqualification from service of
agents, attorneys, and employees thereof.
This was set up primarily to deal with cases of oppression by code
authorities, of going outside of the code to perform illegal acts in connection with price-fixing, collusion, if you please, and one of the sections of this order provides that a member or members of the code
authority may be removed from office for cause and a temporary
successor or successors appointed until a permanent successor or
successors have been duly chosen, for an illegal act in connection with
the activities of the code authority.
Senator CouzENs. Who signed the order?
Mr. NELSON. Mr. Averill Harriman, the administrative officer of
N. R. A.
Senator KING. It was not signed by Mr. Richberg or General
Johnson, but by Mr. Harriman.
Mr. NELSON. An administrative order is signed by Mr. Harriman
for the National Industrial Recovery Board.
Senator KING. Was not that a recognition of what it is claimed is a
fact, namely, that most of the codes were formulated by dominant
elements in the industries, and that those who were chosen to enforce
the codes were as a rule persons who were connected with those
dominant industries?
Mr. NErSON. No, sir; that is not my experience in connection with
this work during the time I have been on it. That is not the reason
this order was set up. This order was set up because there were a few
who showed themselves unfit to perform the duties which they had
undertaken for their industry, and to give orderly procedure, whereby
they might be removed and the act corrected. That is the purpose
of the order.
Senator KING. It was a recognition, as you read there, that there

had been collusion and price-fixing and many abuses, and using your
word "oppression", by the code authorities?
Mr. NELSON. It

was a recognition that there were some.

It

would be, I think, very unreasonable to expect that something over
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1,600 of these bodies could be set up in the short space of time which
we had to work on and not have some instances of such acts. It
came about many times from a lack of knowledge of wl,' their responsibilities were, and I must say you are quite right.
about
in some instances through intention.
The CHAiRMAN. It was to cure an evil that was s
.
xperiencq to exist to some extent?
Mr. NELSON. That is right.
The CHAIRMAN. Did you have to discharge any of the members
tinder that order?
Mr. NELSON. Yes, sir; we did.
The CHAIRMAN. How many?
Mr. NELSON. I cannot give you the exact number. I am prepared
to give you a few typical cases, if you would like to have them. I
have not the exact number, but since this has been promulgated, our
organization is actively at work and-Senator CLARK (interrupting). What was the (late of that order?
Mr. NELSON. January 14.
Senator KING. You are having a purge, as Hitler used the expression, are you?
Mr. NELSON. No, sir; I would not call it a purge as Hitler would
use the expression. I would call it good administration of our responsibilities.
Shall I discuss the Kunze case as an incident to this, or would you
prefer that I show you some of the other cases first?
The CHAIRMAN. That was one that is very glaring. It might be
well to touch on that.
Mr. NELSON. May I read you from the chronology of our records in
connection with this particular case?
On January 17 of this year was the date of solicitation of bids for
rubber-hose contracts by the city of Milwaukee. On January 23,
1925, a circular was sent out by the divisional code authority signed
by Mr. Kunze, in which lie said:
Under this caption, kindly bear in mind that the industry has taken excel)tion
to this Executive order and as you know has filed
a brief il \Vashinl,'t,, to be
exempted therefrom. Pending such action, they have denied it advisable to
disregard this order and only quote filed prices.

It must be remembered that in this code there are filed prices, permission is given under the code to file prices, and there is a 10-day
waiting period before those prices become effective.
Senator KING. That means open prices?

Mr.

NELSON.

Yes, sir.

Senator KING. You used the words "filed prices " as the equivalent
ofropen prices?
Mr. NELSON. Yes, sir. Our records show that on February 4 that
circular was received by N. R. A. Our assistant deputy administrator, Mr. J. H. Lenearts, under date of Febrry 6, wrote to Mr. F. J.
Martin, who is an administration member on this code, and wrote as
follows-and I would like to explain to you just what purpose these
administration members are supposed to cover under our Administration-and writing to Mr. Martin, he said:
This action on the part of Mechanical Rubber Goods Divisional Code Authority

is, in the opinion of the Legal Division, and I concur in It, an illegal and unwarranted act; that is, for the divisional code authority to ask members of its industry to uphold prices on governmental orders.
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I will skip and go to the last paragraph:
Will you please immediately contact Mr. A, D. Kunze, secretary of the
Rubber Goods Divisional Code, and call this matter to his attention and take
steps to have the bulletin rescinded. Also warn him to take special care in
future to advise the authority that actions of this type are illegal and should
not recur.

That was on February 6. On February 11 this particular case was
referred to the Federal Trade Commission by Mr. Nicholson, who
is the purchasing agent for the city of Milwaukee.
Senator KING. And who testified yesterday?
Mr. NELSON. Who testified yesterday; yes, sir.
In the normal course of our procedure, this deputy administrator
should have referred this particular case to our office. I must admit
that he did not do it; his reasons being that on February 11 this
complaint was made to the Federal Trade Commission.
One of the last steps in our procedure, in case N. R. A. cannot get
proper corrective measures put through by the divisional code
authority is to refer the case to the Federal Trade Commission or to
the Department of Justice for such action as they may see fit, and I
will show you another case that has been handled in that way. But
inasmuch as this case had been referred in previously, the deputy
thought that the Federal Trade Commission would handle the procedure through without his following the regular procedure outlined
in our instructions to the divisional administrators to the deputies,
and to the whole organization, our instructions being just these:
That whenever an action of this kind occurs we must take prompt
and decisive administrative action to see that that particular thing
is corrected.
It is a thing, of course, that good administration cannot condone
on the part of a code authority. But inasmuch as this case had been
referred to the Federal Trade Commission, which would be, as I say,
one of the latest steps in our procedure, a hearing was not called by
the code authority or referring it to our office. In the normal course
of procedure we would call a hearing-a hearing for this industry if
they did not take action rescinding that, to explain to us why such
action was not taken. I am merely telling you the circumstances of
the case.
Senator KING. Would it interrupt you if I asked you this question?
Mr. NELSON. Not at all. I would be glad to have you do so.
Senator KING. You mentioned the Federal Trade Commission.
You believe, do you not, that the Federal Trade Conmmission under
the authority which it possesses has jurisdiction to hear complaints
relative to unfair trade practices?
Mr. NELSON. It certainly has, and we have recognized it as such.
Senator KING. And it has made many findings showing that certain practices were unfair?
Mr. NELSON. That is right.
Senator KING. And has issued orders to desist?
Mr. NELSON. It has.
Senator KING. And in certain instances, it has referred together
with the evidence taken in the hearings, it has referred the matter
to the Department of Justice?
Mr. NIELSON, That is right. And we would not hesitate at all to
refer a case in which N. R. A. could not get quick action from the
11978-45--n 4-1U
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code authority. Mind you, in our set-up the code authority may be
immediately investigated and may be immediately suspended and a
new code authority appointed by the industry, or our own general
code authority, which is an agency set up to take over the administration of the code in an industry, provided that we cannot get the
code authority that can function in an extreme case. It must be
remembered that these are extreme instances, and not a matter of
great number.
Senator CLARK. Admitting that these might have been unusual or
extreme instances, upon which I express no opinion, these facts, insofar
as this particular incident in connection with the mechanical rubber
goods industry; that is, the issuance of this order by the code authority was an undisputed fact, was it not?
Mr. NELSON. In our opinion it was an undisputed and illegal act.
Senator CLARK, They issued the order and that made the fact itself, the order of which you had a opy?
Mr. NELSON. That is right, sir.
Senator CLARK. Therefore, why was it necessary to have a hearing
without proceeding to take action?
Mr. NELSON. Because they must have had some good action for
doing it, and I do not believe that you would want us to take any
bureaucratic action without giving the industry a chance to be heard
on why they did it.
Senator CLARK. It was a palpable violation of the law. It seems
to me the proper thing to do would be to enforce it, and to take steps
to see that the law was enforced.
. Mr. NELSON. Who but a court would determine that a thing is a
palpable violation of the law? In other words, in our opinion it
was, but that did not necessarily make it so.
Senator CLARK. That is the reason I suggest that it should have
been sent to the proper legal authority instead of N. R. A. The
facts were undisputed. Nothing could be proved further than the
issuance of the order.
Mr. NELSON. In the opinion of the industry, the facts are disputed.
That is what I want to point out.
Senator CLARK. The issuance of the order?
Mr. NELSON. The fact that the issuance of the order is illegal is
disputed by the industry.
Senator CLARK. The place to take that was to the courts.
Mr. NELSON. What you want is quick and efficient, prompt administration, and I think you will agree that court procedure, while
I am not critizing it, is a long process, and if one can be devised
which will bring the action much more promptly, it was thought it
would be more advisable. True, in the final analysis, our action
does not necessarily mean that court action would not be taken;
in other words, if collusive, intentional, price fixing not provided for
by the code had been indulged in by the code authority and was a
clean-cut case, it should not be hesitated. to refer it to the proper
parties to take definite action through the courts. I am talking
about that interim action to prevent its constant recurrence until
final, definite action can be taken.
Senator CLARK. But in this case, although the facts appear on
the face of the record and were not disputed, no action was taken
at all.
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M\,r. NELSON. I do not know what you mean by "riot disputed."
I have just said that the industry disputes that this is the fact.
Senator CLARK. They did not dispute the fact that Mr. Kunze
issued this order?
Mr. NELSON. No sir, they did not. It is the text which they disputed as being an illegal act.
Senator C.LARK. Did they claim that the order which you just read
was not an improper action?
Mr. NELSON, Yes, sir; and I will be glad to read you their letter
if you would like to have their letter written to us on March 1.
Senator CLARK. What I want to know is, did they dispute the
issuance of the order as you read it?
Mr. NELSON. They did not dispute the issuance of the order.
They disputed that the text of the order was in violation of the law.
Senator Clark. That was a purely legal question which you could
not determine.
Mr. NELSON. And which the courts can determine. I am sure
that is a procedure which we all know takes a great deal of time to,
finally determine.
Senator COUZENS. I have to go to another committee hearing.

May I ask before I leave if you approve, from your experience, of open

prices being posted?
Mr. NELSON. Well, sir, there is nothing in our record which proves

that open-price filing under proper regulations-and I will explain
what I mean to you by proper regulations is not of benefit, to all
parties concerned.
Now let us see what I mean by proper regulations. In the first
place, that open-price filing be informative and be done after the
fact so that it notifies other members of the industry and customers
as well, ailconcerned, what price was made and under what terms.
That is what I meant by open price filing.
Senator COUZENS. After the deed is done?
Mr. NELSON. After the sale, yes, sir.

Senator CouzENs. Not before? You do not approve of the open
prices before the sale?
Mr. NELSON. There are certain conditions. Again we cannot
generalize, because there are certain conditions under which open-price
filing with even a waiting period, in my opinion, may be justified, but
I think they are very very few.
Senator COUZENS. Woild Sears Roebuck approve of that system
in the way they handle their business?
Mr. NELSON. Do you mean to approve of open-price filing?
Senator COUZENS. Price-fixing, either before or after the act?
Mr. NELSON. No, sir. Sears Roebuck would not and I think our

record down here shows that we have consistently opposed open- price
filing and consistently opposed such procedure, but, sir, you did. not

ask for Sears RoebucV's opinion; you asked for mine.
Senator COUZENS. Your own opinion differs from Sears Roebuck?
Mr. NELSON. My own opinion differs from theirs because I have

had this intimate experience down here for 8 months observing these
things, and weighing it on all sides and trying to find out what is the
best thing for all parties concerned.
Senator CouZENS. Whmen these prices are fixed or posted before the
act, that accounts then for the uniformity of bids received by these
governmental agencies or municipalities?
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responsibility was to see that these things did not occur, im other
words to try to correct them in the first instance. If we have failed
and if we failed by reason of improper methods, certainly it is the
place of the Federal Trade Commission to grab right hold of it and
carry it through to a final conclusion.
Senator KING. Proceed, please. Did you have anything further?
Mr. NELSON. Yes, sir, I had one further thing to explain to you in
connection with this work: We have in connection with this order
also instituted what we believe is a major form of finding out how
these things occur, much more promptly and quickly and expeditiously, and out of our experience has grown a very definite philosophy with respect to what are called "administration heads." On
every code authority there is provided an administration member to
be appointed by the administration of N. R. A., whose main responsibility it will be to inform the deputy and keep him thoroughly inforr.ud es to the actions of the particular tode authority, especially
those actions which in his opinion are extra-code, or actions which
are not in line of the correct interpretation of the duties of the code
authority with respect to such procedures.
We have also set up administrative officers in New York and in
Chicago, under a responsible management, whose job it is to help
train these administration heads to do a more prompt and expeditious
job in connection with informing his deputy as to the things that are
necessary to be done in connection with this particular code authority.
Senator KING. By that you mean you are expanding your personnel, increasing the bureaus and subbureaus and executive organizations of the N. R. A.?
Mr. NELSON. Well, I would put it this way, sir: We are attempting
to provide the personnel that will properly enable us to carry out our
responsibilities in connection with the administration of these codes, to
prevent just such things as this one which has happened and which,
without passing judgment on it, in our opinion is not the proper functioning of a code authority.
Senator KING. How many persons are there in your organizationn
and in code authority organizations?
Mr. NELSON. I have not that figure, sir. I will be glad to get it and
submit it to you.
Senator KING. It is my recollection there are something like 5,000
or 7,000 in your N. R. A. organization.
Mr. NELSON. I do not know the total of twen, but I will tell you
the figures that are directly under my jurisdiction. There are 12
division administrators, and approximately 50 deputy administrators,
and approximately 100 assistant deputy administrators. Mind you,
we are dealing here with some 500 codes that have been provided.
Senator KING. You are still insisting on enforcing codes that are
dealing purely with intrastate matters, are you?
Mr. NELSON. We are insisting on the enforcement of all codes as
provided under our interpretation of the act that was set up by Congress until we have some clear charter otherwise.
Sena tor KING. And you are going to continue with present methods
and the code authorities which exist plus these additional organizations to which you have just referred?
Mr. NELSON. Well, sir, we are going to the best of our ability, to
attempt to get you good administration of the act which Congress
has provided.
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Senator KING. You knew, did you not, and you know, that the act
was to expire in 2 years? You are proceeding now upon the theory,
are you not, that it is here in perpetuity?
Mr. NELSON. No, sir, I am not. I am proceeding on the theory
that it is 'iere until June 16, 1935.
Senator KING. And no longer.
Mr. NELSON. That is for the Congress to decide.
Senator KING. But are you building a machine larger and more
expansive and more bureaucratic in anticipation of a prolongation of
the life of the organization?
Mr. NELSON. No, sir, I will tell you this: That every man that has
come into any organization over which I have had supervision, I have
told him that the act expires on June 16, 1935, and unless a new
charter is granted by Congress, that is the end of N. R. A.
Senator
KING. Proceed with your statement.
Mr. NELSON.
Well, I have completed, unless there are some more
questions you want.
Senator Kixo(. Have you read the resolution under which this committee functions in setting forth the statements by Senators Nye and
McCarran as to the criticisms leveled against the organization?
Mr. NELSON. I have not read it in detail, sir. I think I have read
the substance of it.
Senator KING. I understood you to say that you are going to give
some instances where code authorities had been removed.
Mr. NELSON. I will be glad to do it.
In connection with the candy manufacturing industry, about
which I believe you have heard something before, information came
to us that this particular code authority and the trade association,
which were, as in many codes, identical bodies for the purpose of code
administration, had been engaged in the process of carrying on a
campaign of what they then called "price stabilization." The code
originally when approved had provided for the waiting period in
connection with their open-price filing. The waiting period had been
stayed by N. R. A. and had not been granted to the industry. Information came to us that this particular code authority through its
representatives of the trade association and of the code authority
was setting up a method of evading this particular provision of their
code, which had been stayed, or, to put it another way, had set up a
scheme whereby they made effective a waiting period, although it
had been stayed and was not granted to them under the code.
Information also came to us that they were attempting to enforce
a selling below cost provision of their code, which had been granted
in the code but which had never been implemented by either the
administration or the administrator or the National Industrial
Recovery Board. In other words, many of these codes have a provision providing that there shall be no sales made lelow cost and that
those sales shall be figured according to a definite cost formula set
up by the code authority and approved by the administrator.
However, I would like to point out to you that in very, very few
instances has that particular provision, although it has been granted
in the codes, ever been implemented to the point where it can become
an effective functioning medium, and in the particular case of the
candy industry no cost formula had either been submitted to N. R. A.,
or had any been approved by N. R. A., and still the industry, in its
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attemps at price stabilization, had tried to enforce a selling below
cost provision.
There were certain extenuating circumstances in connection with
the industry, it is quite true. There was very destructive price
cutting; there is no question about that. Small enterprises were
being oppressed by price cutting, and particularly on staple products
like jolly eggs which are sold quite extensively at Easter, the evidence
showed, and the industry, I believe probably well-intentioned, thought
it was doing its duty by attempting to et up a price stabilization of
this particular product.
However, the fact came to our attention and we had to take decisive
action in connection with it. Our first step was to send out a letter
to this particular code authority telling them that in our opinion this
action was unwarranted and giving them an opportunity to be heard.
The code authority was invited to come down to Washington and sit
down with us, not as a trial court at all, but to allow this industry to
tell us why it was doing these particular things and how it was doing
it, and all of the circumstances surrounding it.
A hearing was held with the code authority, at which time we were
told just what had occurred, giving the justification for it by the
industry, and so forth.
However, following our procedure of good administration, this was a
thing that we could not condone in this pa, ticular code authority.
Thereupon, certain steps were taken to first separate the trade association and the code authority. Secondly to remove from the code
authority the chairman of the code authority who was also the president
of the trade association and thirdly, to remove an employee of thc code
authority who was also an employee of the trade association, and
to have the industry submit to us an amendment to their code that
would separate effectively the trade association from the code authority
inasmuch as we felt that in connection with these particular activities,
if the trade association wanted to carry on its price stabilization
program, that was up to it to determine its course of action, but it could
not as the code authority, under the guise of a code, under the guise of
code protection, carry on these particular things which had not been
granted to them as a charter by N. R. A.
I have other cases if you would like to have me detail them to you.
I can give you a number of other cases of that kind.
* Senator KING. You may give the names of the cases without going
into detail.
Mr. NELSON. I have brought up a few here with rue, In connection
with the wholesale confectionery, the work of the national code
authority and the local code authority of New York City, we have
also taken definite action on pretty much the same general sort of a
case.
Senator KING. And removd some of the code authority?
Mr. NELSON. We removed some of the code authority.
Senator KING. Are there any others?
Mr. NELSON. I have here a, case, the Beauty and Barber Shop
Industry Code Authority, where a representative was carrying on
work which did not in our opinion agree with goo! administration of
the particular charter granted to them by N. R. A., and he resigned.
,. In connection with the Electrical Contracting Code Authority, we
have a case which I think will interest you, because it is similar to the
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one that I heard this morning. This particular case was referred to
us by Mr. Ickes of the P. W. A.
In this particular instance, the representative upon the code
authority and the supervisory agency was apparently misusing his
trust-I say apparently, because he has not had a final hearing yet
in this particular case, to which he is entitled-in connection with
the P. W. A. project of the Shreveport city hall, Shreveport, La. In
this particular instance we found that there was a doubt as to whether
or not this particular supervisory agency as set up by the code authority could function in an impartial manner, and the agency was changed
to the chamber of commerce. This particular code provides that bids
may be filed with an impartial agency. This particular man who was
carrying on the work, his resignation was requested by the N. R. A.
in conformity with our procedure.
The same in regard to Louisiana.
Here is an interesting case that I think will interest youSenator KING (interrupting). Those cases to which you are inviting
attention, as well as others, merely prove that the code authorities
had been oppressive or unfair, and that their conduct was such as to
call for a reprimand and in some cases a removal.
Mr. NELSON. Yes, sir, I think that is a very air statement of it,
that in case we find that this thing occurs, we want to show you that
we have the machinery set up to take prompt and effective action
where it is brought to our attention.
Senator KING. Have any steps been taken to remove Kunze, the
head of the code authority in the case to which Senator Clark called
attention?
Mr. NELSON. I just told you that I had first heard of this particular
case when it was brought, and now the legal division, and my assistant,
Mr. Gates, are at work drawing up charges, and if we can substantiate
them on the basis of the evidence which we have, I say that if only to
show you that we want to be absolutely fair to everyone concerned, if
they can be substantiated, and our legal division advises us, a hearing
will be immediately called to determine whether or not Mr. Kunze is a
fit person to serve as ,,ccretary of that particular divisional code
auth, ity. Those paper are in the legal division right now.
Senator KING. You h,.ve heard the statements made respecting
your compliance represeati tive in the State of Minnesota. Have you
taken any steps to inquire about the propriety of that officer?
Mr. NELSON. I have nothing to do with compliance. That is
under Mr. Sol Rosenblatt, but knowing Mr. Sol Rosenblatt as I do,
I know that he will take immediate steps to determine whether or not
that particular person is qualified to carry on those particular
responsibilities.
Senator KING. The facts were brought to the attention of the
N. R. A. in Washington months ago.
Mr. NELSON. Which one do yoi, mean?
Senator KING. That KUunze case.
Mr. NELSON. I have 'sot any record in the Kunze case.
Senator KING. And Mr. Tracy's case?
Mr. NELSON. I do not know Mr. Tracy's case at all.
Senator KING. He submitted a bid in Minneapolis for printing.
Mr. NELSON. I herrd him give his evidence, but I had never heard
of the case until I heard him here before you.
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The CHAIRMAN. All right. Proceed, Mr. Nelson.
Mr. NELSON. I think I have finished in my purpose, merely to
show you these situations.
The CHAIRMAN. Tile committee is very thankful to you, and you
have made a very fine impression on the committee.
Mr. Nelson. Thank you sir.
The CHAIRMAN. The committee will recess until 2 o'clock this
afternoon.
(Whereupon a recess was taken until 2 p. m. of the same day.)
AFTER RECESS

(The hearing was resumed at 2:15 p. m,,in the District of Columbia
Committee Room at the Capitol.)
STATEMENT OF A. J. HETTINGER, JR,-Resumed
(The witness, having been previously duly sworn, resumed his
statement, as follows:)
The CHAIRMAN. Just proceed where you left off in your statement,
Mr. Hettinger.
Mr. HETTINGER. I should first note an apology to Senator Barkley
who asked me what would have been my opinion on the Securities
Act. At the time it was passed I tried to start to formulate an opinion, but the honest answer should have been that I have not read the
act, and it is complicated enough so that I should have to look it up
first. I have hazy ideas, that is all.
To continue my statement, without troubling the committee,
because I know that you will want to finish with me, and I will want
to finish, I would like simply to submit for the record the remainder of
this particular article in the Herald-Tribune of September 9, 1934.
The CHAIRMAN. Very well.
(The article referred to by the witness is as follows:)
ON

EVERY

CLEAR-CUT

TEST THE

NATIONAL
WOBBLED

RECOVERY

ADMINISTRATION

HAS

It has no price policy other than opportunism. In theory, having burned its
fingers and those of the country, it is against price fixing-save possibly in the
fields of wasting natural resources and natural monopolies. But it doesn't know
how to undo what it has done. Its vacillation on price policy alone during recent
months would be sufficient to condemn it.
CALLS LABOR POLICY "OPPORTUNISM"

it has no labor policy other than opportunism. There has been as many labor
policies in the National Recovery Administration as there have been labor crises,
and their number is legion. The respite of the day has been achieved by forcing
labor and capital into horse trading, in which the National Recovery Administration sought to deliver what it coulc not deliver, and thus created the crisis of
the morrow. Pyrrhic victories reprtdent battles won and a campaign lost.
Pyrrhus "was a brilliant and dashing solder."
On net balance, National Recovery Administration probably questions the
contribution to the President's "more abundant life" of a series of provisions
limiting machine hours and tending to retard new capital investment in plant
and equipment. No nation ever increased or can increase the real income of
its people, the "comforts and conveniences of life", as Adam Smith used to term
it, by such methods. But how to drag such provisions from the codes-'that is
the question.
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And in theory the National Recovery Administration is probably reluctant to
declare upon the application of the code authority of an industry, that a so-called
"emergency" exists in that industry-for that means aggressive National Recovery Administration sponsorship, backed by threats of loss of the blue eagle
and of "economic death" itself to any firm that does not observe the "emergency
order."
That "emergency order" may force all companies in any industry to
curtail operations, to close their doors, or to change the prices of their productsfor the duration of the emergency. It is my sincere belief, after having observed
the actual mechanics, that aspects of the public interest have been essentially
tscrl into the discard.
Te line of least resistance is to grant such emergencies if the pressure be
suificiently great-even it the expense of gambling on its ability to ward off a
major textile 6triko last Jouc. And on that occasion after the damage was done
and after the newspapers of the land had carried front-page headlines of an
impending strike, as a partial concession to labor it asked its Division of Research and Planning to make the investigation that it had been begged to make
before-an investigation that slwild have been completed before the so-called
"emergency powers" were granted.
No one knows better than the operating personnel of the National Recovery
Administration the utter impossibility of administering certain of the codes as
written, codes that Mr. Walter Lippmann (June 29, 1934), aptly termed "half
baked." But altering a series of approved codes, whose very cornerstone is the
exchange of quid pro quo between industry, labor and the Recovery Adininistration, is not a simple task. Provision after provision has been bought with a great
price; the National Recovery Administration forced industries to accept wage
and hour provisions that would have been impossible had not National Recovery
Administration repaid them by granting so-called "fair-trade-practice" provisions
that are economically unsound and against the public interest as I conceive it.
Facts such as these cannot remain hidden. Only to the extent that they are
recognized can they be remedied. General Johnson is a remarkable man of unmsusual ability. It would be less than fair not to recognize that he has given of
himself unstintedly and with complete devotion to the Recovery Administration.
I maintain, nevertheless, that no evidence exists which suggests that his great
abilities (which are decidedly not of the policy-creatingtype) lie along the lines
of formulating a policy that can salvage the National Recovery Administration
OFFERS 45 PROPOSITIONS

I hold the following propositions to be true:
1. That the National Recovery Administration has been and is Gen. Hugh S.
Johnson.
2. That the general a man of action and inspired by the best of motives,
never thought this problem through.
3. That, as a result, National Recovery Administration's initial program
consisted merely of a laudable objective: to put men back to work.
4. That a sound operating program by which this objective was to ne obtained
was never developed.
5. That the general, the personification of individualism, could not conquer
that individualism. Police -creating cabinets were organized, but tossed into
the discard. To counsel required patience.
6. That the nearest approach to any operating program was the stern resolve
to cut hours progressively, to increase wages progressively, and-when in a
jam-to attempt to do more of the same thing.
7. That that policy, as pursued by the National Recovery Administration,
constituted an admirable method of spreading work, increasing industrial costs,
and adding to the cost of living. It certainly checked, even though it may not
have mated, the heroic efforts of Secretary Wallace to increase the real income
of the farmer.
8. That the National Recovery Administration confused the means with the
end; the great goal became the codification of American industry by Christmas.
9. That the general, theatrical, colorful, and dramatic, sought to sell a program
before he had created one. The result was a series of extemporized solutions of
temporizing character. In the blue eagle we were to trust.
SAYS FORD DESERVES GRATITUDE

10. That Henry Ford deserves the gratitude of his fellow citizens. He met
the wage, hour, and working condition standards of the codes, but had the
simple American courage to stand out against the "cracking down" emotional
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onslaught of last autumn-a real contribution toward eliminating the terrorists
from the "blue eagle."
11. That the process of codification, in the absence of the development of
underlying operating policies, inevitably resulted in horse-trading tactics. Indus..
try, labor, and consumer were played off one against the other. National Recovery
Administration followed the line of least resistance, it main objective being to
chalk up code after code on the scoreboard.
12. That the general's brilliant skill as a negotiator, yielding sound economic
pqllcics at the altar of expediency, inevitably created problems in geonsetrical
progression.

13. That the natural result of geometrical progression in problems created was
geometrical expansion in personnel and expense in the effort to cope with NatJnal
Recovery Administration created difficulties.
14. That both industry and labor, quickly perceiving that National Recovery
Administration was ready to trade terms to get codes, took full advantage of the
opportunities afforded.
15. That the "goldfish bowl" is a pretty figure of speech but an inaccurate
description of the process of codification. The formal public hearings degenerated into a mere speaking for the record by the interested parties concerned.
The National Recovery Administration had placed its stamp of approval on horsetrading methods; consequently all parties at issue' merely desired to establish a
maximum bargaining position at these public hearings. Codes were really made
behind closed doors (as honestly as possible on a bargaining basis, but with a
subordination of fundamental principles involved, administrative soundness, and
at the risk of potential intercode conflicts), after what frequently developed into
weeks or months of negotiation.
16. That formal hearings whose purposes were defined as "fact finding" made
relatively little effort to determine whether the evidence submitted consisted of
facts. Such effort would have slowed down the machinery. I doubt if any court
in the land would have accepted such grossly inaccurate and unsupported statement; as can be found in the official transcripts. The essentially honest explanation is that a testing of testimony would have slowed down proceedings and
introduced a controversial element, would at times have resulted in internal strife
between the various boards within the National Recovery Administration itself,
and was deemed unnecessary-for the real work on the codes was done outside
the "goldfish bowl" via protracted series of negotiations * * * The National
Recovery Administration, chameleonlike, is too variegated a body to be described
as a unit; exceptions unquestionably exist, but the statements here made are as
true as any generalization can be.
17. That a professional can usually outplay an amateur. We in the National
Recovery Administration were the aiatcurs, "codifying" hundreds of industries
within a few months. We were outmaneuvered and the country is paying the
bill * * * Quantitatively, it was a grand job.
18. That the National Recovery Administration codes have been far less voluntary than the average citizen has been led to believe. What has been grudgingly given under threat of greater punishment is hardly voluntary. The licensing provision, never actually used, has been a whip that has been cracked with
consummate skill by tie several ringmaster. .
19. That, in the absence of any clearly defined policy, the codes became a
jumble of price fixing, limitations on machine hours, limitations of output,
hindrances to new capital investment and policies that conflicted, in general,
from code to code and from industry to industry. Utterly unenforceable labor
clauses were written into codes-the net result a disillusioned and embittered
labor.
20. That every economic doctrine known to man, both sound and unsound,
can be found in some one or more of this vast agglomeration of socalled "codes of
fair competition."
21. That as a result of the very inconsistencies within the National Recovery
Administration both defends and destroys 'the little fellow' that it tends to
foster and prevent monopoly. In the multiplicity of its codes it is both a Dr.
Jekyll and a Mr. Hyde. Clarence Darrow could really have done a much more
effective job than he did.
22. That National Recovery Administration, having curtailed competition and
granted quasi-monopolistic privileges to an industry, was too enmeshed in the
cumbersome problems of its own administrative machinery to audit the application of that industry to utilize its hard-won code provision permitting it (upon
National Recovery Administration approval) to declare an "industrial emnergency" and curtail production or suspend operations entirely-in order to lift
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prices. I quote verbatim from the New York Times of May 20; merely climinating the name of the head of the code authority, the name of the industry and
the amount by which he estimated production had been curtailed; because, after
all, the primary responsibility is that of National Recovery Administration:
"Shutdown of * * * last week under the curtailment order was 100 percent successful, it was annoupeed yesterday by * * * Code Authority.
While the effect of the curtailment may not be great immediately * * * it is
reasonable to suppose that tbe overproduction * * * was reduced by
* * * and that this will soon be reflected by higher prices and a more stable
market."
And these curtailments of shutdowns were labeled by National Recovery
Administration as being "in the public interest."
23. That a National Recovery Administration philosophy which encourages
restrictions in production and the maintenance of unduly high prices by adninistrative grants of power, runs squarely counter to President Roosevelt's concept of
a more "abundant life."
24. That the National Recovery Administration codes, by sanctioning unsound
labor and so-called "fair trade" practices, have rendered inevitable such increases
ini the cost of many building materials as to delay recovery in the all-important
construction industry, and placed a heavy burden upon the President's Federal
Housing Administrator, Mr. Moffet * * * The housing legislation, however
represents the administration at its best. Both personnel and policies of the
Housing Administration deserve commendation. The point I desire to make is
that its problem has been rendered more difficult by the ill-advised actions of
National Recovery Administration.
25. That in the whole field of labor relations the National Recovery Administration, true to its opportunistic creed, has sought the solution of the moment. It
has dodged, boxed the compass and, to use an inelegant but truly expressive
phrase, messed up the whole field of American labor relations, to the detriment of
labor, capital, the body politic and the return of prosperity to this Nation. The
general proved himself to be the master of crises of his own creation. The solution bred yet more crises.
26. That National Recovery Administration, whose internal confusions of
policy were threatened to create a veritable Frankenstein, wasted a substantial
proportion of its effort during the spring of this year in the mechanical job of
grinding out essentially useless codes of hog-ring, corncob-pipe, and toll-bridge
caliber. We were sturdily creating more confusion at a time when our vital need
was to find a way to cut through the vast confusion we had already created
* * * Parenthetically, portions of the official testimony in the formal public
hearing to consider the "code of fair competition" for the toll-bridge industry,
would make the New Yorker without editing. Such testimony was greatly enjoyed by a Very imposing Government bench consisting of a deputy admin istrator, an assistant deputy administrator official staff members of the Labor,
Consumers', and Industrial Advisory Aoards, a representative of the Legal
Division and one from the Division ofCResearch and Planning, a secretary, official
stenographers, and I am not sure that even this list is complete. Not only the
official transcript of proceedings, but official photographs are available to posterity, in case the latter should be interested. I am describing this as an official
member of the Government bench. In self-defense I may be pardoned for stating
that I had written what I thought was a trenchant and hoped was a logical plea
against the utter waste of National Recovery Administration time and taxpayers' money in the construction of such codes; but the mills of the gods ground on.
27. That the National Recovery Administration approved scores of codes of
fair competition for so-called "industries," no one of which employed as many as
1,000, and a number of them but a few dozen workers. Under such conditions
even the spreading of labor was infinitesimal but the creation of machinery
requiring code authorities to administer and Government officials to supervise
was a grand job-creating achievement. To reach a common-sense definition of
what really constituted an industry required at least a modicum of planningand planning sold at a discount when in competition with intuitive inspirations
* * * Incidentally, some of the novel National Recovery Administration
concepts of economics are found in such codes.
28. That the National Recovery Administration by arbitrary North-South
differentials, by arbitrary differentials between small towns and large cities
(differentials based on guessing and bargaining rather than on known facts) and
by numerous other arbitrary rulings, has imposed conditions determining
whether or not a multitude of small concerns ca, live, and has thus become the
arbiter of life or death for many a business.
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29. That National Recovery Administration promised much and performed
little in the field of compliance. In extenuation, it can be stated that it is imossible to enforce a code that is utterly unsound from an economic viewpoint.
tated with the utmost seriousness, I doubt whether the entire police powers
of the United States Government could have enforced the National Recovery
Administration codes as a whole in any thorough-going fashion.
30. That lack of enforcement penalizes the honest employer and gives an
unjustifiable economic advantage to the noncomplying employer. The National
Recovery Administration has created the "chiselers" it so vociferously condemns-and tolerates.
:31. That laws must depend for their sanction upon the approval of the comniunity. National Recovery Administration codes are the laws of the land, and
certain of these code laws have bred lawlessness, simply because in the e'es of
the community, or the particular portion of the community affected, they have
been ne' " er sound economics nor sound ethics nor sound common sense.
32. '1Lnut the punitive blue eagle can and has, as in the case of the Harriman
Mills (and without evidence that the IT. S. Department of Justice deems sifficient to serve as a basis for prosecution), controlled the destinies of an American
enterprise. That same power and those same methods constitute an extra-legal
threat overhanging business today. It represents the more subtle aspects of
"cracking down."
33. That the National Recovery Administration has created huge supergovernments in its code authorities at a time when it is not in a position to guarantee
proper use of these powers. The National Recovery Administration cannot guarantee to business and to the consumer protection against abuse by any given
code authority because of the utter confusion with National Recovery Administration itself. the American consuming public has no concept of the'many tens of
millions of dollars of direct code administration expense it is called upon to support, and the indirect may well exceed the direct cost.
34. That a definite and appreciable proportion of the summer slump in business, so disturbing to the country as a whole, can be laid right at the door of
National Recovery Administration. Code provisions in certain major industries
encouraged and rendered inevitable a very great overproduction in the spring,
and utter stagnation during the summer-a situation which will continue in such
industries until excess inventories have been absorbed.
35. That National Recovery Administration's incursion Into and rather ragged
retreat from a portion of the service industry field (as cleaners and dyers) constitutes merely one example amoig many indicative of unwillingness to think
through the problems confronting it *
*. I quote briefly from Philip Cabot,
Harvard Business Review, January 1934:
"* * * If a relatively small number of basis industries can be organized
under such codes, and if industrial statesmen of great ability can be found to
assume control of these new trade associations, a long stride toward the solution
of our problem will have been taken. Whether any effort should be made to
organize all the little industries of the Nation under such codes is more than
doubtful. Few of them have even the sound materials out of which trade associations can be built. The operation of the units that compose them are purely
local, so that national regulation will prove difficult, if not impossible. The number of independent operators in some cases is vary large-there are said to be
1,500,000 units covered by the retail code--and the difficulty of centralized control of such a system will increase as the square of the number of units to be regulated. Efforts to bring all industry under these codes are likely to suffer the fate
of the Volstead Act, and might result in discrediting the whole principle on which
these codes rest. This would be a national disaster."
36. That National Recovery Administration has been and increasingly is a big,
unwieldy bureaucracy, which never has had, and has not to this day, a clear
conception of industry or a philosophy on the basis of which it can hope to attain
the ends which might rightfully have been expected of it. Air pockets abound
in its economics.
37. That the morale of the personnel of N. R. A. haa been substantially
broken for months. Probably no organization ever operated with more courage,
intensity of effort, and utter disregard for length of hours during the high-pressure
drive of the first few months. That organization, granted any sound policy on
the basis of which to operate, could have matched performance with an thing
I have ever known in government. Its breakdown is a tradegy. That breakdown became progressive with the spring months. The ine,
ile had merely
happened. Codes conceived in inspiration and formulated i
portunism had
merely come. home to roost.
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38. That saving the N. it. A. has become a salvaging operation. The New
Testament tells of a jr .n who 'built his house upon the sand; and the rain descended and the flo( tIs came, and the winds blew, and beat upon that house;
and it fell; and great, was the fall of it.' So with the portion of N. R. A. that,
spurning the opporiiity to be 'founded on a rock' chose the more rapid construction methods afforded by a sand foundation. It, like the man in the Testament, erected the structure. The storm has raged, the N. R. A. lacks the foundations of sound policy, or of any policy other than opportunism, and it is definitely
crumbling. It was inevitable; it was foreseen by some of the wisest men in the
administration, but the machinery and a superbly charging leadership were such
that it had to run its course. That course has been run.
39. The N. R. A. can be salvaged. It will never be the structure it might
have been. Patching is difficult, expensive, demoralizing, and disturbing to those
affected by it-whether labor, capital, or consumers. On net balance, both labor
and capital have protected themselves fairly well-the chief sufferers have been
the consumers and the trend toward economic recovery. Admitting the very
sincere efforts of the Consumers' Board of the N. R. A. the consumer is the
forgotten man.
40. That the salvaging of the N. R. A. must result in simplification if anything
Is to be saved. The task will be far from easy. A few policies that are economically sound, ethically right, and administratively feasible must be fought out and
determined upon. Simplicity, flexibility, common sense, and adherence to these
few sound principles must displace literally thousands of impossible "thou shalt"
and "thou shalt not" clauses. Decisions must be based upon what is right rather
than what will "get by" this or that board or administrative officer. I hate to
think of the number of times argument on the soundness of a policy has been

foreclosed by the statement: "You can't do that; it won't get by.'" That was the
final answer.
41. The salvaging of N. R. A. in the political atmosphere that now surrounds it,
and in the presence of the vested interests it has created with respect both to labor
and capital, will be a task comparable to that of the camel passing through the
eye of the needle. The approach of tb.e political campaign complicates the
matter.
42. That much potential good, though, unfortunately, somewhat less real
accomplished good lies in the best of the wage, hour, and child-labor provisions.
These can be made workable; in many cases they are not that. It may well be
that such provisions should be transferred to the Labor Department.
43. That to the extent the N. R. A. code problems are administrative in character the Commerce Department might well receive the heritage.
44. That "fair-trade practices" constitute, in many respects, a quasi-judicial
problem. The N. R. A. of today is neither judicial or quasijudicial. It is
opportunistic, seizing the solution for the day even though it may double the
problem on the morrow. The Federal Trade Commission is a quasijudicial body;
whether or not it would be wise to consider intrusting this phase of N. R. A.

the Trade Commission is a matter worthy of consideration.
45. That unless N. X. A. can be reborn with a chance of obtaining a fair
proportion of the real objectives that underlie the concept of the Recovery Administration it would be far better to divide it, paraphrasing Caesar's description of
Gaul, into three parts, and to apportion these to the Labor Department, the
I
I
Commerce Department, and the Federal Trade Commission.
The above propositions I hold to be true. They have been stated brieflyin so doing the half has not been told.

Mr. HETTINGER, For the benefit of the two gentlemen of the comiittee who are here today and who were not here yesterday morning,
i ,1
I would like to summarizeSenator CONNALLY (interrupting). Do not repeat anything for my
benefit.
Mr. HETTINGER. I could do it in just about half a minute.
Senator CONNALLY. I can read the record.
Mr. HETTINGER. I believe that the N. R. A. because of the fact
that it is on the defensive in the situation has naturally and officially
had to take positions that do not give a clear picture of the situation.
I want as impersonally as possible to diagnose the situation as I see it,
because I think someone has to do it, and all that I can do is to do as
well as I can.
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Senator KING. Before you proceed, not having been here yesterday,
having been called out of the city on account of sickness in my family,
did you when you were on the stand analyze the operations of the
N. R.A. and point out its virtues and its vices, if it has either?
Mr. HETTINGER. I did not. I was on the stand a short time at the
close of the morning, Senator King.
Senator KING. Do you care to give your views based upon your
contacts with the N. R. A. and the codes, and so on, as to its operations
and the effects of it, and the consequences of it?
Mr. HETTINGER. All right. I think that you have placed on the
statute book what I believe the American Bar Association eimatcd
at some 10,000 pages of laws which are spotty in character and which
were legislated, as it were, tinder a grave emergency.
Senator CONNALLY. Are you talking about the N. R. A. now?
,Mr. HETTINGER. The codes of the'N. R. A. They involve every
brand of economics known to man, both good and bad. The codes
were driven through very rapidly with the desire, if possible, to do
the job by the end of December 1933.
An organization that as individuals was superb, hard working to
the limit, and far beyond the average in conscientiousness, but no
underlying operating philosophy formulating the particular codes, it
inevitably was on a horse-trading basis. You had two strong representatives, labor and capital, in each case. In certain cases labor
was the stronger, and in certain cases capital was the stronger. You
had a very weak consumer representation, simply because there was
no organization back of either of those. You had deputy administrators working unsparingly trying to drive those codes through, with
the pressure on time schedules, and the public hearings become in
many instances very nearly farcical in character.
I would like to develop for a few moments just how a code is built,
as I see it.
"A representative group", so called, of industry, submit the code
to N. R. A., they were probably referred to a deputy administrator
to whom it was assigned, there were informal conferences with him in
which the worst of the difficulties were ironed out, and after the thing
had got along far enough so that there was prospect of getting somewhere, there was what might be termed a kind of a full-dress rehearsal
before the public hearing.
At that time, I believe, usually, you would have the code committee
or the committee proposing the code down, they might have been
down anywhere from one to a dozen times before. With the deputy
administrator and his assistant usually, the representative of the
legal department, probably labor, consumers, and the Division of
Research and Planning, that code would be gone through section by
section, and each of those N. R. A. advisers had the opportunity to
reflect as well es possible the position of himself and primarily of his
particular board; the labor adviser, for instance, reflecting the position of the Labor Board as he gaged it, to interpret its provisions.
If the difficulties of reconciling the divergent elements seemed too
great, the deputy administrator would start over again, continuing
his negotiations with the code committee. If on the other hand, there
seemed to be a fair prospect that there was not too wide a divergent
interest primarily between labor and capital, giving the least weight
to the Consumers' Advisory Board an dthe Research and Planning
Division, then you would have your pubic hearing.
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At the public hearing, all of those I have mentioned were present,
together with the general public and the interested parties. Some
hearings were about as. big as a good-sized football rally; some hearings, if it were a toll bridge code, or any minor code, were attended
by very few.
Senator KING. Generally, who drafted the code? Was it some
particular branch of the industry? For instance, take the steel code.
Who drafted it? Or the oil code?
Mr. HETTINGER. When you ask me about certain specific codes, I
would have to rely on my own narrow experiences; but the code would
have to be presented by a representative group which was termed :.o
be the preponderant group in the industry. I do not want any inlications there. That preponderance would presumably mean a majority numerically of the units of the industry and a majority from the
point of view of the capital involved, or the employees. There is no
rigid limitation, I think, but the legal department would stand upon
the representative character of it, and I think probably some of the
other divisions preparing the mnaterial--the Research and Planning at
times preparing the basic material on which the legal department
rested its opinion.
The public bearings were driven through with tremendous rapidity
in the aggregate. If I can turn for a moment to the report of the
operations of the National Industrial Recovery Act prepared by the
Division of Research and Planning, the first 100 codes were approved
by the 8th of November 1933. The act was passed, I believe, on the
16th of June, and it is my impression that the Textile Code is the first
of the codes, and the Cotton Textile Code was adopted rather early in
July
JAe fint 100 codes, then, were put through in 145 days. The second 100 codes were put through in 65 days after that. There may
have been overlapping at times; 38 days later the third 100 codes
were reached; 60 days later, the fourth 100 codes were reached; 110
days later the fifth 100 codes were reached.
I think it is probably fair to say that there was no thorough consideration given of what represented an industry. You will have
anything from the steel industry or the electrical industry, tremendous
aggregates on the one hand, down to one single code with just 45
persons in the industry.
Senator KING. Was that the Pencil Code?
Mr. HETTINOER. No; it is not; I could check it up. It is mohair,
or something of that type.
And there were a voluminous number of codes that represented
insignificant-from the point of view of economic strength--segments
of the industries. I think that the reason for that was the fact that
working under pressure, and allowing the groups to bring in their
own codes, and placing the thing on a horse-trading basis-probably
clean horse trading, but nevertheless horse trading-with no philosophy on the part of N. R. A. as to what was meant by a fair-trade
practice, you had each segment varying a trifle from another segment,
each segment wanting some special provisions in its codes that the
other segment did not have. Some of those may have been inconsequential.
Some of them would run into your price fixing or price control or
production control, but a kind of umbrella was held up many a time to
119782-85.--r
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give something especially wanted by one g -oup that was not wanted
by another.
To have taken an industry, as we would normally think of an industry, and build up a fine, structurally sound code, would have meant
the necessity of coordinating and reconciling differences within that
industry, taking the broad sense of the term. That would have taken
time. I think it would have been the better way of doing it, but the
decision was for a tremendous premium on time. That was the crisis
emergency complex; rather than take the time for the doing it in that
wax, to let each little segment in many cases bring in its own particular
code.

As you begin to appraise things, we reached a stage where the
public hearing tended to degenerate into a big circus, in which labor
asked for much more than it ever expected to receive, simply to
establish a vantage ground from which it could trade down-I am
not stating that critically--and industry presented a greater picture
of its difficulties than probably existed, because it knew that it would
have to recede from that.
You had rival boards of the N, R. A. on the floor, with privilege,
in theory, of cross-examination-at times a great deal of crossexamination-but such conflicting interests that there were times
when the deputy administrator-and there is no criticism here-in
the interests of living up to a schedule that was deemed sound, would
suggest to the labor representative the consumers' representative,
the representative of Research and Planning, "Do not cross-examine,
or cross-examine as little as possible, because we want to get this
hearing through."
The rule of code making after those early stages was the antithesis of
a goldfish bowl. The goldfish bowl was a front, if you want to treat
it as such. The public hearing did conform with the law; it conformed
with the general's concept of doing things in the open, but it did not
work out as a way of making codes; and after the public hearing,
then the deputy administrator would negotiate with his industry.
Sometimes it might take very little time, and sometimes the negotiations ran over months; there are some codes where I think it probably ran 6 months or more. If those codes had been put through;
there was trading back and forth of labor, industry, consumers, and
so forth, depending very largely on the pressures back of each of
those groups, and depending in part on the skill and the courage of
the deputy administrator, and finally the code was driven through.
Senator KING. Let me ask you a question. Were not some of the
deputy administrators identified with industries?
Mr. HETTINGER. I think that it probably would beSenator KING (interrupting). Industries which got codes?
Mr. HErrINGER. I cannot answer that definitely. That would be
a matter of record that could be checked up easily.
I will say this: By and large, I have no criticism whatever of that
deputy personnel. I think that very likely some of them came front
a given industry, and because of the familiarity with that industry
were placed in charge of those codes. I think that certain of them
went from their position with the N. R. A., the position of deputy
administrator in the formation of a given code, out into that industry.
They had made a good impression on the particular industry and were
offered jobs there. That is inevitable.
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But You had substantially a clean, fine, courageous, hard-working
group, but along with that you had no organized procedure. Your
codes overlapped tremendously. We had no such thing as an understanding of what the fundamentals were in connection with the socalled "North" and "South" differentials, drawn differently in various codes, in part, because the North and South, from the point of
an industry, will not coincide with the Mason and Dixon's line; but in
part, also, it is a bargaining process.
In the Research and Planning, one of the basic early studies that
we should have made would have been a study of the fundamentals
involved in the North and South differentials, a study of the fundamentals involved in the wage differentials between very small-sized
towns, medium-sized towns, and large cities.
We did not have time to do that, we were rushed, and frequently
we were working out industries that we had no familiarity with. I
say that about myself personally. I was drawn into discussions and
conferences in connection with industries that I knew nothing about,
and there were at least Gcc,,sions in which the representatives of the
industry practically had to instruct the so-called "expert advisers" on
Research and Planning-and this indictment is against myself, too,
because I was one of them who needed instruction. The consumers'
representative, the labor representative, and essentially the legal
representative-we had to learn what that industry was, how it
operated, what its problems were, because we were supposed to pass
judgment upon it.
As a result of that you had a group of the finest amateurs in many
respects that I have ever seen pitted against professionals in doing a
job.
Senator CoSTIGAN. For what industries do you especially speak?
Mr. HETTINGEn. I think that that would probably hold in spotty
fashion throughout. I was drawn in on a miscellaneous group of
conferences. I had originally no definite assignment.
Senator COSTIGAN. With what codes are you most familiar?
Mr. HETTINGER. I would say that I think I was drawn in in
connection with tie Cleaners and Dyers Code quite a little. At various
times in connection with the operation of the textile codes. I was
drawn in about the 1st of December into a group of public-utility
codes. I participated in the conferences at the time of the so-called
"rubber emergency", and it was a miscellaneous group of what you
might term "pinch-hitting."
The largest individual assignment
which was interrupted frequently, the public-utility codes, began the
latter part of 1933, and is as yet uncompleted, from the point of view,
at least, of becoming operative.
Senator COSTIGAN. Have you been connected with the durable
goods and htavy goods industries?
Mr. HETTHDTOER. I am temporarily the executive secretary of the
durable good, industries committee. That is the official status.
Does that answer your question, Senator?
Senator COSTIGAN. Have you had any special connection with the
codes for those industries?
Mr. HETTINGER. I do not recall offhand any special connection
with those codes.
Senator CosTIGAN. It is my understanding that you testified on
your earlier appearance that you had spoken to the chairman of the
durable goods industries committee before coming here?
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Mr. HETTINGER. I spoke to the chairman of my durable goods
industries committee, yes, sir.

Senator COSTIGAN. Who is that?
Mr. HETT.NGER. George Houston.

Senator COSTIGAN. Do you specially represent his viewpoint?
Mr. HETTINGER. No, I stated in the earlier proceedings that I
represented primarily my own viewpoint, but that before I finish I
wanted insofar as possible to make the position of the committee
clear, and that I would indicate when that was done.
Senator COSTIGAN. Referring to Mr. Houston, do you know whether
he has settled convictions which are opposed to minimum wages and
maximum hours?
Mr. HETTINGER. I can state that in part, I think. I doubt if he
has settled convictions against minimum wages. I am very sure that
he feels that at the present time hours have been so shortened in
connection with those wages that unit costs have been lifted in heavy
industries to such a point that the markets are narrowed. Of that
half, I can speak with assurance.
Senator COSTIGAN. Is he opposed to N. R. A. and its extension?

Mr. HETTINGER. No, sir.
Senator COSTIGAN. Are you?
Mr. HETTINGER. No, sir.

Senator COSTIGAN. Are you in favor of both?
Mr. HETTINGER. Now, I want to make that perfectly clear. The
position that Mr. Houston has taken has been taken in connection
with various business groups and is a matter of record. I believe that
that is a 1 year's extension with certain other things. I think that
Mr. Houston's feeling would be a question as to whether N. R. A. was
sound legislation, but his position is thoroughly a matter of record, as
he is one of the officials of the National Association of Manufacturers,
and if you check up the statement of the testimony of the record of
their meetings, that would be his position.
Now, I want to state my own conviction very frankly. I question
the soundness of N. R. A. as now set up. I hoped for a very different
kind of an N. R. A. in the early days. I believe there is an opportunity
for something along those lines. I doubt seriously whether this present
N. R. A. will work, assuming that it is extended-I sincerely hope I
am wrong-but es an honest man, I would have to state that I
seriously doubt whether it will work. I have certain constructive
suggestions, at least they so seem to me, that i will want to make
before I am through, in case the N. R. A. is extended.
Senator COSTIGAN. Are these suggestions your views or Mr.
Houston's views, or the views of others, and if so, whose?
Mr. HETTINGER. When I took my present job, which is a temporary
one, I said that the only basic requirement that I laid down is that I
be able to tell the truth as I see it. You need have no doubt for one
moment on that score, Senator. I express my views except insofar
as at the beginning of my testimony I stated that before I was through
I would like to interpret as well as possible the committee's.
Senator COSTIGAN. I am not questioning the views or the sincerity
of them. I wish merely to know whether you appear in a representative capacity or as a spokesman for yourself?
Mr. HETTINGER. I am appearing at this stage of the game as a
spokesman for myself and will indicate when I deviate from that.
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The CHAIRMAN. You would rather not give your constructive views
at this point?
Mr. HETTINGER. I want to come very quickly to that, Senator. I
have
or three
The first is that I want to
make practically
an effort to two
present
the N.objectives.
7. A. as I see 'It. The second of them
is that I want to state very frankly my criticism as to whether the
present N. R. A. will work out, because I do not believe that it will.
I feel it is so complicated, there are so many internal conflicts, so many
brands of economics, sound and unsound, that I do not believe it wi
work. I think that y(u can give it legal sanction and that it will
prove as difficult or impossible to carry through over a stretch of time
as your prohibition law was.
Then, as to the third point that I want to bring out, I feel that the
N. R. A. has been unable somehow to present to the President and this
committee and the country a picture of the thing as it is.
As to the constructive suggestions, if the National Recovery
Administration is to be continued substantially along the lines of the
new legislation, then I would suggest, first, that you establish the
equivalent of a bureau of economics. You can term it your "Research
and Planning", on materially a different basis than it now exists.
I want to pay at this stage a real tribute to Leon Henderson. I
worked under him. He is clean, and lie is honest. I think that one
would probably-this is my opinion-rank iis line of sympathies as
the consumer first, labor second, industry third, and I am not at all
sure but what that is a fair ranking. He has a department that has
some very able men in it. I worked with him, and I admire most of
the ranking members, but I am going to submit, with all of the
strength that I can, that that department has not been in a position
to do independent work and have that work come out to the country
without being emasculated.'
You can have two concepts, practically speaking, of what will make
N. R. A. successful. If your concept is that primarily what you need
is a maximum of law, a maximum of legal sanction, and that you can
force the economics, like a square peg into a round hole, and so forth,
tJurn you can get along with a Research and Planning Division that is
witf:out some measure of autonomy, and get along with one whose
work is emasculated and that feels internal pressures within N. R. A.
to such a point that the intellectual integrity of the output can be
challenged.
I hold that your N. R. A. experiment, which is probably as niomentous an expernent as you have in this "new deal," rests upon a basis
of economics, and that it is impossible over a stretch of time to make
unsound economics work; that the codes were thrown together so
rapidly with two interests preponderant, capital and labor, that you
have unconsciously, but nevertheless very thoroughly created vested
interests that run through code after code after code. The privileges
in those codes have been bought with hard effort.
Your code committees were down week after week, had heavy
legal expenses, bargaining such and such trade practices in exchange
for such and such labor position, with the effort to dAve the code
through rapidly, and far too much emphasis on industry's particularistic welfare, far too much emphasis on labor's particularistic welfare,
and a kind of an umbrella over both that frequently has left what I
might term the public welfare and the consumer welfare out of the
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picture. And if I should be right in the belief that I strongly hold, that
you have got to have sane and reasonably sound economics in a code
structure, then I think that your Division of Research and Planning
should possibly approximate the position with respect to N. R. A.
that the Bureau of Agricultural Economics would occupy with respect
to the A. A. A., go closely together, working in the same field, but
an absolute independence that comes of certain checks and balances,
so that the work that it puts out is intellectually honest and sound.
Before I am through I want to go into that in some detail, because
I think that that is one place where a fair'man can bring a very
strong challenge against the N. R. A.
The second suggestion that I would make is that if N. R. A. is to
continue, approximately as is, that the Consumers Division have real
and additional strength. Each person in connection with N. R. A.
might have a different viewpoint with respect to possibly who the
hero of that drama was. As far as I am concerned, I tlink that
Mary Rumsey was. She probably did not know a great deal about
economics. I am not sure how much she knew about organization,
but she just simply knew, she felt instinctively, that in the pressure
trading of conflicting industry and labor interests, with strong interests back of each of those, that the consumer was receiving relatively
little attention. She did not know how to get that attention for
him, but she was on the job fighting for it, getting knocked down,
figuratively speaking, and always coming back to bat. I had no
direct contact with her in Research and Planning; yet with no direct
contact with her, I was deviled more, if you can use that term, in a
pleasant sense, than a little, time after time. I was no different
than anyone else. Anyone in N. R. A. who had any opportunity of
possibly doing something for the consumer, she was back of.
The treatment of the consumer in the first several months-and
there was no intention to discriminate against the consumer, but it.
was the inevitability of the type of machinery and the job that we
were doing-was such that by the close of 1933 there were many and
strong complaints against the tremendously rapid rise in prices that
had occurred in a great many products produced under codes, and
we had ou, first code price hearing.
I think that that was really the first time that the consumers group
got any appreciable recognition, and it was relatively small at that
time. There was a feeling within that group pretty strongly then.
We adduced a great deal of evidence We did very little about it,
except digging a little at this code or that code or another code, and
that process was continued in the early code hearing of this year, but
by and large the consumer interest has not been cared for adequately
to this time.
So that those would be the first two suggestions. The Division of
Research and Planning is potentially a superb instrument, making
some mistakes; give it enough autonomy so that it is not made against
its will into an organ of propaganda in form, and strengthening the
consumers division.
The third suggestion that I would make would be that the number
of codes should be skeletonized. Ten thousand pages more or lessI have not counted them, but I am using what I believe was the
American Bar Association estimate, and it is subject to correction
to whatever extent is necessary there--10,000 pages of code law,
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built as that code law was built, with no real system in the thingoverlapping codes, tremendous variations of all kinds throughout
them, has created anomalies that are not in the public interest and
that are not structurally sound.
I would have no basis for saying how many codes there should be,
I think that at a guess I would say that if you had 50 or 60 codes;
codes that represented an industry, and not a subdivision of a subdivision, or a sort of a subdivision of an industry, 50 or 60 codes of the
major industries carefully put together, honestly put together,
weighing the public interest, first, last, and all the time, and fit into a
pattern that meant that you had a system.
The essence of system is orderliness. The essence of our codification, and we worked like dogs and worked honestly, was disorderliness. So that that would be my third suggestion.
Senator COSTIGAN. What is your test of the public interest?
Mr. HETTINGER. My test of the public interest, primarily, Senator,
would be fair competition, and I emphasize competition. I believe
that an economist's definition, probably, of monopoly would be such
substantial control of output that by controlling output you can
exercise a real influence on price.
I think old Richard Ely remarked that a third of a century ago.
I would hold that any time you deviate from clean, complete competition, that at that time the Federal Government, through its
N.R. A., assumes the responsibility and should be able to prove to its
own conscience and country the justification for that.
Having taken that ground, in the first place I believe that one has
the right to challenge provisions against the erecting of new factories.
Those are not found in many codes, but you have them: When in
order for me or any other citizen in this country to construct a new
factory, it is necessary for me to gather material together, to present
that material to a code authority consisting of men who will be my
competitors, and if I am denied the privilege of establishing that
factory, have that gradually go from that code authority to the Adnmstrator, who here in Wasiington rules on the public necessity or
the usefulness or whatever term you want to use, before a factory is
put up in Duluth or Dallas or Detroit or Dubuque, I say that there,
prima facie, you have something against the public interest; and yet,
in 1 week in which you gentlemen have been sitting here, in one
industry-and I say here that I am exaggerating, because I am
picking the extreme instance-you will find in the ice industry eight
American citizens refused the privilege to engage in that industry,
and my soarce for that is the Blue Eagle, which is the official organ of
N. R. A., under date, if my memory is correct, of the 15th of arch.
That is right while this committee has been in session.
The CHAIRMAN. Would you elizainate many of these industries
that are wholly intrastate?
Mr. HETTINGER. Senator, I would like to read one little paragraph.
I was in New York a while back, and I wandered around Gabriel
Welles. I have not much money, but I happen to like Jefferson, and
among his unpublished letters, I find one that he wrote when I
believe he was 82 years old or thereabouts, in the last years of his life.
One of his friends had written to him at Monticello and asked his
opinion on certain of the issues of the day, and if you realize that this
is the phraseology of that period, I am going to say that I am a Democrat, and I hope substantially a Jeffersonian Democrat.
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We adhere strictly to our old-fashioned politics of maintaining the rights of
the States in whatever concerns the State alone, considering the general government as but our department for foreign affairs and for those which concern
other States-

meaning nations at this pointthat that branch of the Government has no powers but those enumerated in the
Constitution. We adjure the doctrine which destroys these limits and permits
thqm to do whatever they say, for it is forthe general welfare, and we shall see
in time whether the new coalition of Eastern and Western States will improve
our republican principles or whether they will promote the general welfare by
releasing those charged with it from all other limits than their own opinion of
what is for that general welfare, I hope, however, we shall go on cordially
with the majority until that majority sees that it is going wrong and returns to
the old principle of limited government.

And if I can save enough money to afford to buy that letter, I am
going to.
Senator COSTIGAN. In what yeac was it written?
Mr. IHETTINGER. The 23d of June 1825, at Monticello, Va.
The CHAIRMAN. Do you think that answers my question?
Mr. HETTINGER. As far as the philosophy is concerned; yes, sir.
Of course, when you ask me about intrastate and interstate, Mr.
Richberg had a difficult time with your committee, andi he is a very
fine and able man. I am substantially ignorant there, but I would
say that when these codes did legislate nationally from Washington,
with respect to cleaners and dyers and barbers and butchers and all
minor things of that kind, I question their soundness, and I believe
that the thing will break down administratively.
I would lean toward covering major industries; I would not endeavor
so to blanket the country that I could say that I have 98 or 95 or 90
percent, if I have bought those last percentages at a price great enough
to wreck the act; so, as a layman, I would be inclined to think that
was stretching the Constitution further than I would want to. Does
that answer it?
The CHAIRMAN. It answers it about like Mr. Richberg answered.
[Laughter.]
Mr. HETTINGER. If I had about one-tenth of his ability, that would
be fine. Mr. Richberg would lean toward exceeding the power of the
Federal Government, and I would lean toward the reverse.
The CHAIRMAN. As I understand it, you think it ought to be confined, so far as these voluntary codes are concerned, to strictly interstate commerce?
Mr. IETTINGER. I would incline that way. You have no rigid
line. I would say also that in part there is something of a misnomer
in the volutary code. There are some of these codes that have been,
in effect, as volulitary us a shotgun wedding.
Senator KING. Did you discover, corroborating that view, or rather,
amplifying that view, that in some codes a dominant element in an
organization or industry, or, to use your words, a dominating segment
in industry controlled in the formulation of the code?
Mr. IETTINGER. I will not state that, Senator King. I will say
this, that with six or seven hundred codes, I think you will find a
scattering, that you will find cases where that is true, and cases where
it is not true, that you will find every brand of economics and every
brand of administrative procedure in the thing.
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That much I would feel substantially certain of, but I would like
to be the last one to imply that the code structure as a whole, or
substantially was controlled by dominant interests in any particular
industry.
Senator KING. Do you favor incorporating in any code, provisions
restricting production or tending to price-fixing?
Mr. HETTINGER. I had answered with respect to production first.
I would like to submit a bit of information on limitation against new
industries for the record later, if I may.
Senator KING. Yes; you may do s(. ]bat if you can answer that
question categorically, I should be glad.
(Mr. Hettinger subsequently submitted tLe following information:)
TYPICAL EXPERIENCES OF CITIZENS BARRED BY CODES FROM ENGAGING IN ICE
INDUSTRY

George Black, Toledo, Ohio, was a large purchaser of ice. When the Ice
Industry Code went into effect, the ice manufacturers in his area formed a combine and raised the price of ice to a point where Black could not purchase and
remain in business with any profit for his efforts. He built his own ice plant to
supply his requirements. lie has been prosecuted in the courts by the Ice
Industry Code Authority and badgered with threats of reprisal for violating
article XI. The Federal court hearing has been continually postponed for almost
a year and has not yet been heard. Black's loss has been substantial.
Sam Woodruff, small fish dealer of Peoria, Ill., has been trying for over a year
to invest his savings in an ice plant for whose product he feels he has a certain
and profitable market. Woodruff states that the local ice group continually
blocked him by threats of what would happen if he ignored article XI. After
continuous fighting, Woodruff has finally secured permission within the past
2 weeks to build his plant.
Ferlise Ferlice, Italian ice peddler of Lakeland, Fla., wanted to build an ice
plant with his savings and those of several of his compatriots. High prices for
ice in his area offered him this opportunity. Prosecuted by National Recovery
Administration for violation of article XI, Ferlice's case is now in the hands of the
Federal Trade Commission for decision. No decision has been handed down yet.
Suit has been going on for over a year at a substantial cost in attorney's fees and
court costs to Ferlice.
W. C. Gaston, garage operator, Ethel, Miss. Gaston and his neighbors found
difficulty in securing ice at a reasonable figure from ice-plant operators in the
neighboring towns. Gaston decided to build a 2-ton plant to serve the needs of
his neighbors in this small community. He had a certain and profitable market at
a lower price than his friends were paying, and, in addition, could offer better
service. The present ice suppliers admit that their service to this village is poor,
but to this point they have successfully blocked Gaston from proceeding further
with his plans.
D. M. Jones, an experienced ice-plant operator in Texas, wished to build a
plant in the neighboring town of Temple, Tex. He contracted for machinery,
made a substantial down payment, and proceeded with erecting the necessary
building. When the building was partially completed, the local ice industry
code authority, through the local courts, enjoined Jones from proceeding further
with his plans. He was haled into court for violation of article XI of the Ice
Industry Code. His building is still uncompleted. He has not had the delivery
of his machinery. He has not manufactured or sold 1 pound of ice in this proposed plant. Jones had merely indicated a desire to enter business in this small
townt. But please note that even to entertain a desire to enter the ice industry
is a crime under the wording of article XI of the ice industry code.
The Flakice Corporation of Brooklyn, N. Y., has a new process for manufacturing chip ice, suitable for icing fish, vegetables, meats, etc., at a low cost.
This - rocess is ideal for use by truck gardeners, fish dealers, farmers, and other
smai, ousiness men. The new process was ready for extensive marketing about
the time article XI became effective. The Ice Industry Code Authority made
every effort to stop this progressive step in ice manufacture, following its program to protect obsolete plants and maintain high prices. The Ice Industry
Uode Authority is constantly harrying this new company, which continues to
fight vigorously for its economic life. Were it not for the constant subversive
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tactics of the Ice Industry Code Authority, the machines embodying this new
process would now be in substantial production, reemploying a considerable
number of men and bringing a decided benefit and saving to the consumers of
crushed or chip ice. Mr. Crosby Field, president of the Flakice Corporation,
can give ample testimony of high-handed activities on the part of the Ice Industry
Code Authority, which are almost unbelievable in a democratic State.
While the Senate Finance Committee is investigating National Rtecovery
Administration, the National Recovery Administration continues to deny citizens the right to engage In the ice industry The Blue Eagle, a National
Recovery Administration publication, in its March 15, 1935, issue, lists denials
of permission to eight citizens located in Texas, Arkansas, Pennsylvania, Wisconsin, Georgia, and South Carolina, to operate small plants ranging in size
from 4 tons to 20 tons.
Mr. HETTINGER. With respect to establishing new business, I
would say that I feel it is unsound to have any of that in codes.
Senator KING. That is, to prevent the establishment of new
business?
Mr. HETTINGER. Yes. As an individual, I would go so far as to
say that I believe it is against public interest to say to a man that
he cannot add to his capacity, that he cannot buy net new machinery
or things of that type. To me, those things are the antithesis of the
President's abundant life.
They are things that tend to perpetuate the inefficient, and at
times the monopoly in business. They are like the wheels of the
clock being turned backward, and savor of a scarcity philosophy
rather than the kind of a standard of living that I would like to see.
So that as to the second point-expansion of facilities-I would
oppose a limitation on that as an individual.
As to the third point, production control, I am opposed as a matter
of principle to any production controls. The essence of monopoly is
such control of production that will make it possible for you to alter
price. I recall very clearly last year in May, where an emergency
was granted to one industry permiitting that industry to close down
operations 100 percent for a week, meaning no labor pay envelop in
that time, that the code authority shortly afterward, if the New York
Times quoted him correctly, rather boasted to his industry that they
would be repaid for that shut-down, which prevented a substantial
amount of goods being produced, by having a lift in the price because
things were not produced.
There to me is an example. If you permit the control of production,
a limitation on production, you have a code authority saying, "The
reward you get for shutting down that period of time or curtailing
suply is a higher price for the public to pay."
Senator KING. You penalize the public by that policy?
Mr. HETTINGER. You penalize the public by it.. I would say if you
are going to do that, you need an N. R. A. that is simplified, stripped
down to a numhr of important (odes, with a strong DivLion of
Research and Planning, because it is a tremendous responsibility to
an outside man, snap judgment, and I have been in one major discussion where our decision approached that--I would r,,t say was
that-but where our decision was wrade, or the N. R. A. decision, was
made, on the basis of entirely inadequate information. It was an
honest decision. I happened to feel that it was against public policy.
Senator KING. Where is there any constitutional authority for such
limitation?
Mr. HETTINGE. Senator, I am not a constitutional lawyer.
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Senator KING, Where is there any authority in economics for it?
Mr. HETTINGER. The only authority that I could imagine might
be in the case of your so-called "wasting of natural resources." I
have a doubt in my mind, I feel that we do not know enough about
that to decide, but I would want to be shown there. But you have
raised that question, and I should like to mention one little thing here.
There was a colloquy about fish and kingfish here yesterday, and I
want to show how I think you tend to put in a permission and then
have that permission abused. I might quote here from the Blue
Eagle of July 23, 1934, "Mackerel fishing." The thing is rather
longSenator KING (interrupting). It was put into the record yesterday, I am told, a paper which had been produced by the Consumers'
Advisory Board and which I had selected for the record.
Mr. HETTINGER. The result of it was, the men lost their jobs.
Senator KING. And the people paid two or three times as much as
they ought to have for mackerel.
Mr. HETTINGER. I would like to read, with your permission, just
a few words on this: "In order to conserve natural resources "-that
is substantially the starting point of that-" through prevention of
the catch of small mackerel during those portions of the season."
We start to save the small mackerels' lives. A little later along,
we realize if we save the small mackerels' lives by throwing them
back, we do not have as many fish and the cost of production goes
up, and the next thing we decide that for that reason we are not gomg to save the small mackerels' lives, and having started the thing
with the effort to conserve natural resources and save life, and after
we have established a kind of a validity, we throw him out of the back
door.
Going beyond production control, you have asked me about
price fixing or price provisions. I would say on price provisions that
by end large what this country needs is more clean, real competition.
We lave got 3 million square miles of land and 120 million people.
We have got more natural resources per unit of population than any
civilized country in this world. We have got 10 million idle men, a
couple of billion dollars of excess of reserves, and many tens of billions
of dollars of work to be done. With that kind of a setting, I feel that
the Government has wet-nursed too many industries by hi-ing with
perfect sincerity in those early code days, essentially put up at auction,
fair-trade practices against pain higher wages than we thought we
could pay otherwise. I would mit that these fair-trade practices
frequently fall short of clean fair competition, that they tend to become
an effort to avoid embarrassing competition rather than real competition. I would feel that as far as price fixing, direct price fixing is
concerned, I would be against that substantially from beginning to end.
Senator KING. Some of those so-called "fair-trade practices"
which were set up were those which permitted open prices, resale price
maintenance, uniform costs, floor costs, average costs, uniform contracts, uniform distance, customer classification, allocation of production, production control, and many other devices calculated to
foster monopoly or permit monopoly.
Mr. HETTINGER. Senator, if you were to ask me to describe what
each of those meant, you could line me up against the wall against a
firing squad and I could not do it. That is to me one example of what

1022

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

I have said, that in these codes, constructed with much perspiration
and inspiration and patriotic effort, you have all manner of economics,
good and bad.
Senator KTNo. Is it not a fact that those codes, some or all, have
those provisions embodied within them?
Mr. HETTINGER. I think unquestionably so. That is, I recognize
a great many. I cannot identify all of them, by any means. I can
state that as far as price-fixing is concerned, I would oppose it.
Then you begin to come into such a thing as open-price filing.
There you run into a situation where you have honest differences of
opinion. I am inclined to believe that on net balance, you have the
possibility of abuse, certainly in open-price filing with a waiting
period, and I am inclined to believe in a great many other cases, that
there is a possibility of abuse in certain of the codes. That abuse may
not be there, but I feel certain of this, and I believe that most of my
friends in N. R. A. would possibly bear me out, that if it were possible
to clean the slate at this moment and start in anew, there were
innumerable things in those codes that we would like to have out,
that we believe are not in the public interest, that we believe are,
really not in the interest of either the industrial structure as a whole
or the labor structure as a whole, but they have got in, and how to
get them out is just an awful problem.
Senator KING. A major operation?
Mr. HETTINGER. It is, as I would see it, a very major operation.
Senator KING. Have you anything else you wish to suggest?
Mr. HETTINGER. I want to come now to what is to me possibly
the most embarrassing single thing. It is important or not important,
depending upon one's economic philosophy. If the important thing
in these codes is the amount of legal sanction you are giving, then
possibly what I have to say should not be given a great deal of weight.
If, on the other hand, the important thing is to have a stTucture of
sound, clean economics underneath, so that you have the facts and
know the facts and can demonstrate the facts, then what I am saying
is tremendously important.
I mentioned at the beginning of my testimony yesterday morning
in the short length of time I was on the stand, the fact that in connection with the Darrow investigation of the small industries or small
companies, what I think credible testimony indicated, and that was
that N. R. A. had suppressed in their defense, the half of the evidence
of conditions in the 16 industries analyzed that showed that the small
company was hurt, and had used in those 16 industries such evidence
as showed that the small company was helped. You have in the
codes provisions that both help and hurt them.
That was a defensive measure. I do not know what I would have
done under like circumstances. I might have done the same thing,
but I do not believe it is in the public interest.
Secondly, I have here these two reports that I assume were probably
prepared as much as anything else for this investigation. I simply
want to submit that these reports do not represent the judgment of
the Division of Research and Planning. I lived in that division; I
know the man too well. They simply could not have been guilty.
of the kind of work in here. This is as contrary to Leon Henderson,
it is as contrary to Mr. Hughes, who sits down there at die end of the
table, it is as contrary to Mr. Krcps, and those men as anything in

INVESTIGATION

OF NATIONAL RECOVERY ADMINISTRATION

1023

the world, and I would ask you, Senator King, if you will-I want to
run through this a little--if you will simply ask Mr. Henderson and
several key men in his department, whether this report as submitted
to you, represents their work.
Senator KING. Have it identified so that the record will show what
it is.
Senator NYE. I should like to ask, Mr. Chairman, does the report
purport to come from Mr. Henderson?
Mr. HETTINGER. I will read the thingSenator KING (interrupting). You can answer yes or no.
Mr. H ETTINGER. "As prepared by Research and Planning, National
Recovery Administration, Washington, D. C." is the title with "Condensed information based on the operation of the National Recovery
Act." Now, I want to run through this very briefly.
In discussing this I want to make very clear my viewpoint. What
I ain trying to do as an individual is to support the Division of Research and Planning. I have tremendous admiration for those men
and what they are trying to do. I want to avoid having them hamstrung, and having work come out that purports to come out from
Research and Planning that I know has not been prepared by Research
and Planning. I will state that categorically with respect to this.
This condensed information consists of 10 pages. The first page
states the objectives of the National Recovery Administration and
the conditions iii industry impelling national action through these
objectives. Essentially trite, and nothing with which one would
take exception, nothing to write home about, essentially useless.
The second page gives the detail of what the President's reemployment agreement was.
Senator KING. Is it an accurate explanation or interpretation of it?
Mr. HETTINGER. That is not necessary at this point. I would say
thoroughly adequate. And the National Recovery Administration
as now constituted, and I believe subject to correction, that Leon
Henderson, the Director of the Division of Research and Planning is
economic adviser now instead of a member ex officio of the group,
which means a diminution of the influence of what I feel should be
the most necessary, possibly the strongest, single driving force.
Then, as to N. I. R. B. in an advisory capacity, we have an enumeration that runs to well on toward the bottom of page 3. Nothing
so far other than a statement of the mechanics. Then toward the
bottom of page 3, in section (c), "Codes of fair competition", simply
an enumeration of the number of such codes and the number of times
given provisions are found in them. Utterly meaningless, except that
I would call your attention to one thing in a footnote at the bottom
of this report, "and for the real profusion of detail"Senator KING (interrupting). Profusion or confusion?
Mr. HETTINGER. You have anticipated me, Senator. "For real
profusion of detail", and in one of the other reports, "for the great
degree of flexibility", or something of that kind--some carefully
chosen words, If the truth were toJd it would be a confusion and
chaos, which we know in Research and Planning should be pulled out
as fast as can be. It would be a long operation, and an arduous one
possibly, but there is here the implication that is substantially contrary to facts.
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Page 5 continues that enumeration along the line, and about the
only reference to the subject matter that has occupied the attention
of this committee a great deal, that is price fixing and production

controls, will be found in two lines, "Certain illustrative price and
production control provisions are covered in table 45." lNo statement as to how many of them there are. Table 45 is an appendix
somewhere. I believe there were 2 or 3 of them put together. But
the'point is that right above it you can learn that 615 prescribed age
limits for the hazardous occupations, 398 makes provision for the
workers' safety, and so forth, and right below that line you can find
out that misrepresentation by advertising or otherwise is prohibited
in 590. Secret rebates in 553.
But I defy you looking at this to guess from that line anything
about the context "certain illustrative price and production control
visions are covered in table 45." How many of them we do not
ow. If you get your books out, your appendices, you can find
themSenator KINo (interrupting). May I interrupt you there?
Mr.

HETTINGER.

Yes.

Senator KING. Have you examined, "Prices and price revisions
in codes ", prepared for the hearings on price provisions of codes of
fair competition, January 29, 1935? Have you examined that, and
if you have will you turn to part 3 and examine there the data of the
number of codes and the provisions in a large number of them?
Then I was wondering if you had examined it, whether the data here
corresponds with the data, big or little, important or otherwise, that
is in the document you are reading from now?
Mr. HETTINOER. Senator, I want to answer that frankly. I am
answering this on the basis of opinion and a certain amount of inspection. I have not had the time to go through in detail, but some very
fine work is found in the volumes, clean andSenator KING (interrupting). I am not asking you that I asked
you if you examined this report which I hold in my hand.
Mr. HETTINGER. I have examined it, but I have not audited it in
detail.
Senator KINo. Have you examined part 3 to ascertain whether or
not the data found in part 3 harmonizes with the statements contained
in the report from which you were just reading? It is not important,
only I wanted to find out whether the documentsMr. HETTINoER. I would say no. What I wanted to do, Senator,
is to draw a distinction to several fine pieces of work that were prepared by Research and Planning without censorship and coercion,
and two pieces of work that I am morally certain that if you put the
3 or 4 or 5 key men on the stand here and ask them whether they prepared them and whether it represents their work without censorship

or coercion, if they will tell you that it does, I am as wrong as I have
ever been on anything.
Senator KING. Proceed.
Mr. HETTINGER. The Research and Planning is all right if you will

give it a chance, and it is superb in the face of great difficulties.

To proceed there, on page 6 you have a statistical enumeration of

how many interpretations or stays or exemptions there have been.
Page 7 deals with certain Executive orders, just enumerating them,
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and that contains substantially what is stated by National Recovery
Administration.
I want to call your attention very definitely to this. These are
things that I feel that a condensed information based upon the operation of the Recovery Act should at least have suggested to you.
These things I am mentioning you will not find in here, or if you find
them it will be by a microsope or something of that kind.
You have devoted a good bit of time to price fixing. You will not
find that mentioned as one of the problems. You have devoted time
to production control. You will not find that stated as one of the
problems that the committee should consider.
The freezing of distribution differentials is a very trouolesome thing.
You will find not one word or one sentence on that. I doubt if you
wll find anything on emergencies. I have not scanned this carefully,
there may be 7 or 8 emergencies, but I would just like to raise that
point of view for the record,
I doubt if you will find how many provisions there are limiting new
construction in industry and whether that is a problem that concerns
N. R. A. I doubt if you will find much that raises the question as to
the soundness of limiting new machinery.
I question whether there will be very much of a treatment of the
North and South differentials and other differentials, and there I
would like, if I might, sinIply to call attention to the fact that in
Geographic and Population Dilferentials, in Minimum Wages, prepared
for the hearings on the employment provisions of the codes of fair
competition, put out by Research and Planning, under the signature
of Mr. Henderson, there is superb statement of the problems involved,
the difficulties of solution and the problems involved.
I would ask you to consider not only whether North and South
differentials have been included, but whether there is any indication
of the difficulties of population differentials There are tremendous
overlapping difficulties in connection with that in truckage and
deliverage costs which are not tied in with that, but troublesome,
knotty, things that are involved.
There is no suggestion in this report, so far as I know it, that there
has been a problem of small companies or small industries, overlapping codes, plants operating under several codes; when the same
plant is operating under several codes and at times the same department at one time making goods that will be partly within one code,
another time making things that will be under another code.
Or the problems of enforcement; or the problems that have arisen
in connection with code authorities. There is substantially nothing
concerning the operation of the act. You have substantially nothing
but an enumeration of the provisions of the codes, and not very clearly
done, and what if this were a Bible I would term a Biblical concordance
of code provisions.
I am not going to dignify pages 8, 9, and 10 with any detailed
analysis.
Coming over to his "The course of industrial recovery", no honorable economist or statistician would hold that that presents a clear,
comprehensive, unbiased statement of the picture. I am perfectly
ready to rest my judgment on that on the statements of Mr. Henderson that he can make to you-who are Mr. Henderson's two key
assistants, may I ask you?
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A VoicE. Mr. Lanwburgh and Mr. Hughes.

Mr. HETTINGER. I would be perfectly willing to say that if you
were to ask Mr. Henderson, Mr. Lansburgh, Mr. Hughes, or Mr.
Kreps, I will stand on the statement of four superb, honest men, as to
whether that is a fair picture.
Senator HASTINGS. Where did you get that pamphlet?
Mr. HETTINGER. The N. R. A. I got all of these things at one
tithe or another there.
Senator HASTINGS. When was that printed or published?
Mr. HETTINGER. February 1935.
Senator KING. After our hearings started?
Mr. HETTINGER, I have no knowledge of that. As a matter of
fact, I have avoided, practically speaking, going over to N. R. A.
because I have not wanted to embarrass anyone. I think I have been
in Research and Planning once. I have such admiration for those
fellows over there, and I am known as a critic, I hope an honest one,
and I do not want to embarrass any of them, so I have had these
impersonally sent over, and I cannot state the times of each one of
them.
Senator KING. Proceed. Is that all?
Mr. HETTINGER. I have one other document, and when that is done
so far as I am concerned, I am through. There would be a great deal
more in detail that could be givenSenator KING (interrupting). Do you want to analyze that?
Mr. HETTINGER. I want to analyze in part this report on the operation of the National Industrial Recovery Act, Research and Planning
Division, National Recovery Administration, Washington, D. C.,
February 1935. This will ae a hasty and an imperfect analysis.
Senator KING. Proceed.
Mr. HETTINGER. I will turn to page 7-and I will say here that I

am not criticizing the Reserch and Planning in itself. I know that
organization too well. I am criticizing what has been done to it
under pressure.
Page 7:
Until recently, the major portion of the efforts of the Recovery Administration
was devoted to the formulation and negotiation of codes of fair competition.

I will simply turn to page 45 for the record, and page 45 will show
that at the end of June 1934, 21,456,000 in round numbers, people had
been brought under the codes. These are figured on the 1929 employment basis. And at the end of January 1935, 22,076,000.
Actually, of the people brought within codes at the end of January
1935, the contribution of July was seven-tenths of 1 percent; August,
three-tenths; September, four-tenths; October, three-tenths; Noveinber, materially less than one-tenth; December, one-tenth; and January, 1 percent.
Senator HASTINGS. What are these?
Mr. HETTINGER. These are the number of employees supposedly
brought within the codes in the particular months through having
created new codes.
On page 49 there is the statement that as of August 8, 517 codes
had been adopted, and as of February 1, 546 codes were adopted.
You had 29 codes, mainly small and inconsequential, adopted between
August 8 and February 1.
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The truth of the matter is that N. R. A. simply tangled up in a
kind of a Frankenstein grip, was trying to patch and work through as
well as it could, and that is a dishonest statement that "until recently the major portion of the efforts of the Rocovery Administration was devoted to the formulation of codes."
That might have
held, we will say, up to last August, but not yetSenator King (interrupting). May I interrupt? Prices and Price
Provisions in Codes prepared ly the National Recovery Administration, states that 677 codes had been adopted or rather, at the top
of the column here, the words "number of codes", is given and the
total is 677.
Mr. HETTINGER. I imagine you may have subcodes, or things of
that kind.
am simplv taking the facts as I find them in here.
The second thing, a little lower than that, is the statement that
N. R. A. pay rolls are averaging about $800,000 a month. If you
turn to page 45 where that information is given, every month since
either March or April has been above that figure, with a lift in the
trend, and for the 7 months ending January, if my arithmetic is
right, it is $936,000, or 16 percent in excess of the statement. And
this purports to be the statement of the Division of Research and
Planning. And in March, with the statement for the first 28 days, I
believe a new high record is established.
I want to refer to simply three cases of phraseology and ask you to
consider their clearness [reading:
The provisions in the codes of fair competition are so diverse that the requirements of space make it impossible to analyze.

Then the footnote:
And for real profusion of detail, the so and so at the bottom of that page.

And on page 9, after having enumerated a great many of the things:
Even this does not adequately portray the extent of the diversity.

There is a selection of language to imply flexibility, careful craftsmanship, and so forth, rather than the actual recognition of confusion
and a degree of chaos which you should get out and which that division
knows should be got out, and will work to get out.
On page 9:
Practically all codes specified with certain statistical and other information
shall be reported to National Recovery Administration by other Government
agencies.

Your code provisions provide for a reporting system. With all of
these several hundred codes, I think one probably might assume that
that reporting system was well under way. I believe that we should
know that, :' is very fragmentary, very sketchy, and I would rely
upon Mr. Henderson's appraisal as to the number of codes in which
he feels that you have a good reporting system.
I jotted down what I think might be a few of the fundamentals.
I would like to ask in how many of these codes you have simply employment, man-hours, production, sales, and stocks. We will say
five fundamentals. Ask how many of them there are.
Senator KING. If I understand your observations now are directed
against the incomplete and imperfect method employed in reporting
codes, and material matters relating to the N. R. A. and its activities?
119782-85-T 1-17
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Mr. HETTINGER. Yes; on pages 12 and 13 there are charts that
as they stand no living man can interpret. Two things are plotted.
One thing appears in the title. I searched the text over and over
again. They are so-called "stairs charts", and what the two variables
plotted are, whether it is hourly rates for male and female, or north
and south, or small city and large city, I do not know. I think that
probably what happened was that the charts were put in right, and
by the time the text had been edited and reedited around, someone
just simply did not notice that the text did not tie in with the charts.
I Senator KING. That may have been put in to induce you to ask
more questions.
Mr. HETTINGER. That may be. Toward the bottom of page 9 is
the statement, "Certain illustrative price control and production
control provisions are covered in exhibit 5, pages 52 to 55." And I
want to go into no detail on these, but I simply want it in the record
for the benefit of the committee tha I think that those things call
for thorough analysis. They indicate the particular industries where
a man violates a law, if he establishes a new factory, or puts in new
machinery, without having gotten the permissions of the various
parties concerned, and innumerable things of that kind.
Senator KING. However, those observations you are making would
be unimportant if the committee should conclude to not enact any
lgislation on this matter?
Mr. HETTINGER. Thoroughly correct. On page 14, measuring the
quantitative work, I would simply call your attention to the fact that
139 general administrative orders, and 11,346 individual code administrative orders had been issued; 680 code amendments, 614 general
stays; 1,171 exemptions to individual code members.
The point I want to emphasize there is that inevitably to a substantial extent you have a government by man rather than by law here, a
tremendous discretion centralized in one branch of the Government,
which in many respects is superb in the personnel but I feel has responsibility that transcends the ability of any group of men to handle, and
I feel that a substantial proportion of the number of those things is
merely an inferential recognition of the fact that far too many codes
created under emergency crisis provisions are still not sound codes.
Yet; how in the world to get those provisions out of those codes,
that should come out, I do not know, Senator. One can keep plugging, but I want to emphasize how hard that is.
Senator KING. Have you the number of interpretations which have
been placed upon the codes and upon the amendments to the codes, or
upon orders which have been promulgated by the code authorities?
Mr. HETTINGER. I do not recall; there are so many facts and figures.

I do know that in the Blue Eagle issued week by week you will run
across interpretations, and I would suggest that it might be interesting
of those Blue
for some of the men in the committee just to get a file
Eagles that have been put out week by week for two-thirds of a year,
and run their eye over them to get the kind of a picture that that
will provide.
Senator KING. Has your examination of the Blue Eagle been
sufficiently comprehensive to state that there have been interpre-

tations of interpretations?
Mr. HETTINGER. I can say there have been interpretationsand r y head is dizzy enough there. Whether there have been inter-

pretations on interpretations, I could not state with any honesty.
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Senator KING. If an interpretation is placed upon a provision of the
code or upon an amendment of the code, and that ifiterpretation is
violated, t1bat would bring the offender under the condemnation of
the original provision of the code?
Mr. HETTINGER. I would suppose so.
Senator KING. Or under the condemnation

of the interpretation?

Mr. HErINGER. I am wobbling now, Senator, but I know that
there are so many edicts going out that I have heard men operating
under the codes, especially where they are operating a number of codes
in one factory, simply confess their inability to feel certain that they
even knew of the things that they were supposed to live up to.
Senator KING. Would there be different codes applicable to one
factory where it was an integrated industry?
Mr. HETTINGER. That would be a matter of definition, but I have
no doubt but what you will find many a factory, that you would think
of as being in a given industry, in the rough. You would ask what
industry that is in, and find that it is in more than one.
With the many hundreds of codes, and having codes for segments
of segments of industries, I have no doubt but what you would find
a single factory operating under several of them, and I believe there
are cases where a single department will be turning out things that
at one time will be thought of as belonging in one industry and at
another time in another industry.
Senator NYE. Who has exercised the last final word as respects the
granting of exemptions?
Mr. HETTINGER. When I was with the N. R. A., that was the Administrator. Whether it is the Administrator or the N. I. R. B.
now, frankly, I do not know.
Senator NYE. Do not the code authorities exercise some voice in
that?
Mr. HETTINGER. Practically the Administrator is like the President
of the United States in a different field. -He has got to go on the
basis of what his advisers recommend. His adviser will be the Deputy
Administrator in charge of the code, we will say, and~possibly certain
of the boards within the N. R.A. They cannot tell except insofar as
they are conversant with the industry, and if you or anyone else were
in their place, we would have to give substantial weight to the opinion
of the industry.
If we believed the industry was clean and honest, we would give it
more weight than if we were doubtful, but there would be no doubt
about the fact that the code authorities are bound to have a substantial amount of power to recommend, and it is my impression,
upon the basis of these detailed provisions, on pages 52 to, say, 58
or thereabouts, that you may find an occasional case, a heritage of
the old days, where they can do certain of the things without even
the nominal approval of the Administrator. Nothing of that kind
would get in now. Whether it is all taken out or not, I do not know.
On charts 8 and 9, 1 do not know exactly how to interpret them,
but on the real facts, the business of a chart to stand on its own feet
and tell the truth, I would point to the fact that the number of complaints received periodically exceeded the number of complaints
closed, and yet in spite of that, the number of complaints on hand
declined. That is an anomaly unless it is explained. I have not
found the explanation of it. Frankly, I have notations throughout
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this report. I think it would simply be amassing a certain amount
of evidence that wou,d not be worth your time, hut if I could summarize in 2 or 3 moments the plea that I have, it is if you extend the
N. R. A. along anything like its present lines, I hope that you should
five a potentially valuable department of Research and Planning at
east sufficient autonomy so that you can depend upon the fact that
the information which they turn over to a committee such as this or
to 'the public represents clean information and I will submit that
these two volumes do not represent the Division of Research and
Planning, that this first volume of major size has been edited sufficiently to wreck its quality, and I will never believe until I hear the
leading men in the department state that they have turned out that
piece of work, that they are responsible for the smaller report, "Condensed Information Based on the Operation of the National Industrial
Recovery Act."
Senator NYm. Is the committee to understand that, in your opinion there has been a lack of intellectual honesty and integrity within
the administration of N. R. A.?
Mr. HETTINGER. Senator, you have got to define your terms. If
you think of N. R. A. as something you thoroughly believe in, you
are inside of it, and the thing is under attack, you know it has made
certain mistakes, you are anxious to have the good go on, you, believe
that a great good is going to come from it, and it is a very human
thing then to try to put the best side forward, and I do not want to
be that bitter in my criticism of any individual for having done that,
but I feel that the cost of it is tremendous, if this is going to be a
continuing organization, because I believe so thoroughly that N. R. A.
will stand or fall on the soundness of the economic work done, that I
do not believe that you can afford to have what I would think of as
important a division of N. R. A. as exists, put in a position where it
cannot speak as it would desire to speak. It cannot tell the truth as it
sees the truth. It has got to wonder whether what it is producing
will pass a censorship and has to have it censored.
There is as much difference as between day and night between those
pieces of work put out for the hearings at various times during the
year, and these pieces of work put out substantially as the report to
this committee and the Nation, as may be. Does that answer your
question?
Senator Nim. I believe, generally speaking, it does.
Senator KING. You had better identify the second product.
Mr. HETTINOER. The reports, that I believe, on the basis of imperfect analysis, represent clean, honest work of the Division of Research
and Planning, were labeled, first, "Prices and Price Provisions in
Codes", prepared for the hearing on price provisions of codes of fair
competition,
January 9, 1934, National Recovery Administration.
Second, "Tabulations
of the Labor Provisions in Codes Approved
by August 8, 1934", prepared for hearings on the employment provisions of codes of fair competition of the National Recovery
Administration, January 1935.
Third, "Hours, Wages, and Employment Under the Codes", prepared for the hearings on the employment provisions of the codes of
fair competition, Research and Planning Division, January 1935.
Fourth, "Geographic and Population Differentials and Minimum
Wages", prepared for the hearing on employment provisions of the
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codes of fair competition, National Recovery Administration, undated
on the outside.
As a second entire group I would refer first to the report on the
"Operation of the National Industrial Recovery Administration,
Research and Planning Division, February 1935", which I will be
convinced, until Research and Planning states to the contrary,
represented such severe editing that they would not say that this was
their work without modification or deletion, and finally the "Condensed Information Based on the Operation of the National Industrial
Recovery Act", as prepared by the Research and Planning Division,
February 1935, which I do not believe was prepared by them.
Senator NYE. When did you come into the N. R. A. Division?
Mr. HETTINGER. I would say approximately the 18th of August

1933. That is not necessarily a rigidly exact statement.
Senator NYE. Rather early in the life of the organization, was it
not?
Mr. HETTINGER. About 60 days after it started.
Senator NY. Were you then a believer in the purposes-what was
understood to be the purposes?
Mr. HETTINGER. I would say that in the beginning I was a puzzled
man. I was asked to come to work on the economics of it, and the
work came so hot and fast that in the early stages I had no clearcut convictions as to whether I would believe in it or not. I was
groping.
Senator NYE. Who asked you to come down?
Mr. HETTINGER. Alexander Sachs, who headed the Division of
Research and Planning. As time went on I felt that there were an
increasing number of unsound things creeping in, and I gradually lost
my confidence in the thing. I have felt, and I have so written, that
the N. R. A. could be salvaged, and if you will turn to the exhibit in
the New York Herald Tribune of September 9, I stated that I believe
it could be salvaged; but it would be a tremendous job-a tremendously difficult job-in salvaging it, and I have taken the same ground
since. It is difficult enough so that I think the odds are against
salvaging it, unless one recognizes honestly the difficulties in it and
carries through.
Now, having finished with myself, I want to say a little bit about
my committee.
Senator KING. Is that necessary?

Mr. HETTINGER. That is at the pleasure of this committee.
Senator KING. You mean the committee with which you are
working now?
Mr. HETTINGEIR. I have been stating my own opinions. The
committee is made up of 15 men, representing indirectly a large
number of heavy industries, with diversity of viewpoint. Some of
them will feel closely allied to my position, and some of them will
differ very materially. The committee, as a whole, has subscribed
to the recommendations of the Congress of American Industry and
National Association of Manufacturers and the declarations of the
Joint Business Conference for Economic Recovery, held in December
1934.

Senator Couz;Ns. Will any member of your committee come down
here and speak for the committee as a whole?
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Mr. HETNGER. I think not. I have emphasized, Senator Couzens
that the things that I have been saying are my own viewpoint as
an individual, and that the committee's opinion is a matter of record,
in that it has taken the position taken by the National Manufacturers
Association at the conference on business in New York the first
week or 10 days of December.
.Senator KiNG. And I suppose that the proceedings of that conference have been published?
Mr. HETTINGER. Yes.
Senator K NG. Is that all?
Mr. HETTINGER. Yes.
Senator KING. I would like to ask Mr. Smith if he will furnish to

the committee the report on Executive Order No. 6767. I understand there has been some confusion in your organization about it.
Mr. BLACKWELL SMITH. Mr. Richberg has written you a letter,
which I assume you have received; and the matter, so far as I am
concerned, is in his bands. I will renew your request to him.
Senator HASTINGS. I have made the request yesterday, and the
chairman was certain that we would have the report; but that request
has been made three or four times, and we have not received the
report yet.
Senator KrNo. I will renew my request, in view of that fact. And
I should like also, Mr. Smith, a report on price filing in the papermanufacturing industry.
Mr. SMITH. What report do you refer to? Is that a recent report?
Senator KING. Yes. And in asking for the report on Executive
Order No. 6767, if the report was modified or changed or emasculated
in any way, I want the original report and the various modifications
and emasculations, if there were any.
The CHAIRMAN. The committee will recess now until 10 o'clock
tomorrow morning, and Mr. Janney will be called as the first witness.
(Whereupon, at 4:05 p. m., an adjournment was taken until 10
a. m., Wednesday, Apr. 3, 1935.)

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
WEDNEBDAY, APRIL 3, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met, at 10:05 a. m. in the Finance Committee room,
Senate Office Building, Senator Pat Harrison (chairman), presiding.
Present: Senators Harrison (chairman), King, George, Barkley,
Gore, Black, Gerry, Couzens, Metcalf, and Capper.
STATEMENT OF LAURENCE A. JANNEY, NEW YORK CITY
(The witness was first duly sworn by the chairman and testified as

follows:)
Mr. JANNEY. My name is Laurence A. Janney, 60 East Fortysecond Street, New York City.
The CHAIRMAN. Whom do you represent, Mr. Janney?
Mr. JANNEY. I am appearing, Mr. Chairman, as a private citizen.
I represent no one, I serve no interest except my desire to help, if I
can, to extricate the Government and the people from the dilemma
under N. I. R. A.
The CHAIRMAN. We will be very glad to hear you.
Mr. JANNEY. My excuse for appearing here is that for about 30
years I have been practicing law, specializing in the field of the regula..
tion of competitive relationships in business. I have been counsel in
many suits in Federal equity causes. In numerous instances I participated in the negotiation of agreements under which business units
have attempted to discipline themselves.
From my experience I have acquired some familiarity with the
problems involved in the regulation of business conduct, and particularly with the procedural instruments and methods that are available
for the purpose.
I am not here to cry over spilt milk. I have no grievances. I have
no prejudices, no biases for the administration or against the administration, or for business or for employers or employees.
I do not know whether the results strictly attributable to N. I. R. A.
up to the present time have been beneficial or otherwise. At any rate,
I am not qualified to counsel this committee on that subject at all.
I do not pretend to be an economist, and therefore there will be
numerous details of economic policy upon which I shall not presume
to make any suggestion.
On the other hand, following my deeply interested observation of
the operation of N. I. R. A. and its failure to operate, I undertake to
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point out some particulars pertinent to my own range of experience
which I think should be brought to the attention of this committee.
As a matter of fact, I feel that the Congress may well desire first to
determine how to solve the legal problems with which it is faced before
deciding how far it will go in sanctioning new economic policies. In
the end, I shall invite the committee to consider a definite program
the principles of which I have at hand in a draft act which I will
diAtribute presently.
I applaud most sincerely the fundamental economic and social purposes which N. I. R. A. has sought to serve. I deplore the governmental and procedural policies under which the attempt has been
made to pursue those purposes.
An illustration of the extraordinary development of the code
theory, for instance, a appears in the collapse of the so-called "Belcher
case." There we find a situation which is slightly less than preposterous, in which the Senate of the United States felt called upon
to consider the adoption of resolutions by which to persuade the
executive branch of the Government to permit the judicial branch of
the Government to perform its normal functions. The executives,
however, preferred that the Supreme Court not review the Belchei
case.
As will appear upon analysis, the executive branch of the Government has undertaken appalling responsibilities. It has acted upon
the supposition, first, that it may promulgate code law which shall be
binding upon everyone as if those code laws had been explicity approved by Congress.
Second, that the executives may unmake or amend code law at
will again so that the result shall be binding upon everyone.
Third, that the executives having made supposedly binding code
law, may then dispense such exemptions and make such exceptions
as may seem to the executives expedient; and, fourth, that the executives may do all of these things in their own unlimited discretion,
while Congress may or may not know what is declared in the codes
to be binding law, and while the Federal Courts are intended, apparently, to wait until they are called upon to enforce such code law as
the executives may choose to present for judicial scrutiny, subject,
however, to such changes of policy as the executives may adopt from
time to time, so as to permit or preclude authoritative statement of
the law by the Supreme Court.
And all this while, the people, employers and employees alike,
have no means of knowing what is the law under N. I. R. A., what
they must do to comply with the law, how they must deal with the
irreconcilable interpretations of their duties which are emanating
from time to time from the executives, and, on the other hand, from
the judiciary.
It is a basic characteristic of our system of government that the
legislative, the executive, and the judicial branches should be inseparable allies striving by a joint effort to promote the general welfare.
There is no occasion in which this marshalling of allied forces is of
greater importance than in attempts to regulate the conduct of individuals and organizations in relationships of business.
Under N. R. A., however, instead of finding cooperative and coordinated action of the respective branches of the Government, we must
witness the sorry spectacle that the executives and the judiciary are
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functioning in direct opposition to each other. The one has attempted
to build up a structure or code law and the other has been obliged to
tear it down.
The legal deficiencies of code law as interpreted by the subordinate
Federal courts havi) become so notorious that even their news value
is nnimized. Court after court has declared codes and the bases of
codes considered as binding law to be unconstitutional.
Nevertheless, the executives urge the enforcement of codes. One
executive department wishes, perhaps for excellent reasons, to postpone any determination by the Supreme Court of the validity of the
statute, while the subordinate Federal courts continue to declare its
invalidity.
Another department urges, nevertheless, persistent pressure against
code violations.
In this strange predicament, I advocate a return to the normal
balance and coordination of the three branches of the Government,
so that they should become again allies instead of antagonists. And
I suggest that the resources of Federal power be investigated to ascertain which of them may be available for regulatory purposes to
the end that the sound economic and social purposes of N. I. R. A.
may be achieved by orderly and efficient methods and with minimum
uncertainty and confusion.
When the National Industrial Recovery Act was first presented to
the people of this Nation, the letters "NRA" stood as the symbol of
an
aspiration to elevate standards of conduct in business relationshiDs.
The national emergency had precipitated an urgent demand that
business men fight the depression by correcting their errors of selfcentered thinking and action, and by uniting in a massed cooperative
effort sustained by a common purpose to perform their just obligations to each other and to society.
In the statute enacted for the purpose, Congress gave expression
to that demand upon business, and proposed measures by which the
cooperation of business units might be guided and effectuated.
The calamity of the depression suddenly inspired an uncommon
cocentration of thought upon questions of business conduct, and
upon the economic and social effects of a variety of dubious business
practices, There was a rapid cumulation of righteous opposition to
unsound practices which had been largely ignored until the Nation
began to seek out every expedient that might aid an escape from its
dilemma.
The entire country was aroused. The need was almost unanimously
recognized, that business conduct must be regulated for the good of
everyone concerned and that business men must be authorized to
cooperate to that end. The public, in all walks of business life, entered
heartily into the spirit of the N. R. A. movement.
Today, disappointment, skepticism, pessimism, are widespread.
The public is confused, perplexed. Confidence in the N. R. A. idea
has been seriously undermined. Faith in the potentialities of the
program has largely abated. A multitude of employers and workmen
feel bitterly disillusioned.
These things are hardly surprising. The forces of the Government
seem to have been working at cross-purposes. The decision by the
Supreme Court, in the "hot oil" cases suggests, to say the least, that
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the legal advisors of the Administration have not been infallible.
Numerous subordinate courts have flatly rejected some of the major
theories upon which N. R. A. was founded. No one can foretell
exactly what will be the last word when it is spoken by the Supreme
Court. So far as I can judge from the newspaper reports, the executive branch of the Government is uncertain what to do next.
This situation issues a stirring challenge to the resourcefulness of
this session of Congrecs.
A multitude of conscientious citizens, employers and employees,
have committed themselves to the basic policies of N. R. A., and have
substantially readjusted their affairs in a sincere effort to follow the
guidance of the Administration. Those citizens want to know whether
now they. are to be let down; whether they must now retrace their
steps and adapt themselves once more to the harassments of unrestrained cut throat competition, with its deplorable corollaries of
unfairness to producer, workman, distributor, and consumer.
IMany other citizens have willfully defied the attempt to regulate
their conduct. They should be told whether or not, after all the warnings and threats which have been uttered against them, they may still
do as they please, regardless of resulting grave detriment to our
whole economic structure.
Congress may now choose between four courses:
First. The entire N. R. A. program may be thrown into the discard.
Second. The program may be continued in its present form, for
another experimental period.
Third. The Government, having already insistently urged .upon
the people the policies of N. R. A., may now beat an ignominious
retreat; may confess that it went much too far, and must now withdraw to a position that can be more easily consolidated; may admit
that it cannot cope with the problems it set out to solve; may decide
to attempt regulation in only the interstate area of business, where
the difficulties appear minimized, while leaving the vast volume of
intrastate activities and relationships wholly unregulated so far as
Federal control is concerned.
Fourth. Or, finally, Congress may devise new governmental and
procedural policies, by which sound economic and social purposes
may be achieved, by lawful and orderly methods and under which
the impact of regulatory forces may be directed, with uniformity
and certainty of effect, against all business that requires to be regulated for the good of our national life.
In my view, it is unthinkable that Congress would sanction any of
of the first three courses which I have indicated.
I cannot conceive that Congress would say that the entire program
should be abandoned as worthless, because that is utterly untrue.
Most of the economic and social objectives are meritorious beyond
calculation. All business, employers, employees, the consuming
public, would be immeasurably benefited if they were safeguarded
against the conditions and results of unbridled license in competitive
rivalry, with all its evil incidents of exploited labor, deception, misrepresentation, the surreptitious degrading of merchandise quality
to reduce costs, so as to reduce prices, so as to offer or meet cut-price
competition based also upon degraded quality, or based upon low
wages and long hours, so as to carry on the sordid fight in the vicious
circle.
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I cannot believe that Congress would continue the N. R. A. program, in its present form, for any period beyond its present life, which
happily I think, is drawing presently to a close.
As it stands, the structure of N. R. A. is a top-heavy edifice resting
upon shifting sands. The tide' of judicial opinion already threatens
to sweep away the sands. The edifice is badly tilted. It is quite
possible, if not probable, that the Supreme Court will administer the
final push which will topple it over completely,
,
No one knows today, with any certainty, what the law is under
N. I. R. A. No one knows how he should adjust his business affairs
so as to reconcile them with the cross currents of conflicting interpretation which are flowing from the executive and judicial branches
of the Government.
It has been suggested that the courts should be better informed
upon the facts of interstate commerce, and their current significance,
so that the judiciary night be more sympathetic with the effort of
the executives to regulate intrastate commerce under interstate
powers. Perhaps it is a fair rejoinder to say that the executives who
would instruct the courts upon the facts of interstate commerce,
would do well themselves to examine the law affecting interstate
commerce, so that they might be more understanding of the necessities, imposed upon the subordinate courts by the decisions of the
Supreme Court, to draw a distinct line between interstate and intrastate commerce.
In the attempt to apply regulation to every aspect of business, and
to accomplish a colossal task too speedily, the Administration, with
the best possible intentions, has so distorted the relationship of the
executive branch to the other branches of the Government, that, if
the current program be perpetuated in its procedural characteristics,
our traditional system of Government will be no longer recognizable.
The often declared theory has been that codes, once approved by
executive agencies, are binding law, binding upon the majorities of
business groups who propose the codes; binding upon the minorities
of the groups regardless of their dissent; binding upon the courts,
provided, of course, the plan is constitutional, and the code provisions
can be somehow justified under the language of the statute.
,
In drafting and promulgating a code, the executive agencies must
adjudicate issues between favoring majorities and dissenting minorities; and in doing so, the executive agencies must perform judicial
functions, must receive and weigh evidence and determine its effect.
Having thus acted as a judicial tribunal, and arrived at its conclusions, the executive agency must then promulgate the code regulations, thereby performing a legislative function, and establishing substantive law which might or might not meet with congressional approval if the detailed code provisions could be subjected to scrutiny
by Congress..
Thereafter, the executive agencies are supposed to prosecute enforcement of the law as to which they have previously adjudicated
and legislated; and that law is assumed to be binding upon the Federal
Courts, as though it had been enacted by Congress.
If this code-making procedure is constitutional, and if the executivemade codes are enforceable, it means simply this: that anyone violating a code provision may be dragged into a criminal court, and up-on
the mere showing of the fact of violation, he must be found guilty.
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The particular code provision which he has violated may be one which
Congress would never have approved specifically, although it may
appear to be fairly within the scope of the generalized authorities expressed in the statute. The court may consider the specific provision
to be iniquitous. It may be in truth iniquitous. Perhaps the provision was instigated by the partisan majority of the business group,
and the executive agency may have approved it without appreciating
allrits dangerous implications.
None of these conditions, however, can affect the case, the court is
powerless to relieve the violator although his conduct may have been
unimpeachable from every sound economic and social viewpoint
again assuming that the code-making process has a constitutional
warrant.
In spite of this proclaimed rigidity of code law, and its binding
effect upon the courts, we find that the executive agencies exercise
the widest discretion, not only in the examination and approval of
codes in the first instance, and in the origination or acceptance of
code revisions, but also in the granting of exemptions from the operation of code provisions which, apparently, are intended to be inflexibly controlling upon everyone except the executive agencies.
For illustration, according to the newspapers, the following was
reported to the Senate Finance Committee. [Reading:
Necessarily the effort to establish industrial codes would produce many cases
of individual injury. But provision has been made from the beginning tor the
consideration of such case; and over 1,171 exemptions from the operation of
specified code provisions have been granted. Furthermore, 680 code amendments have been approved, modifying more than 2,000 separate code provisions614 general stays or temporary exemptions from code provisions have been put
in effect to permit further study. Thus, every effort has been made to meet
complaints and to rectify mistakes of judgment.

That is quoted from a report of the proceedings before this committee, part 1, page 12.
I think we should offer thanks to high Heaven that these exemptions and exceptions have been administered by decent and incorruptible men. The opportunities for scandalous traffic in dispensations are astounding.
One can be thoroughly sympathetic with the evident difficulty of
the problems confronting the executive agencies. One can be fully
appreciative of the industry and good faith with which these problems
have been attacked.
Nevertheless, one must be shocked at the very idea that executive
agencies would undertake to make, amend, and unmake laws of such
grave economic and social import, and would dispense exemptions
and immunities under those laws, apparently with limitless discretion, while the courts are expected to remain supinely at hand until
they are called upon to exact the penalties and enforce the remedies
under such executive-made laws as the executive agencies may choose
to litigate.
Fortunately, the courts, in many cases, have refused to acquiesce
in the theories and procedure just outlined. To that extent the
courts have upheld our governmental system against the effort to
extend executive power and dominance into fields upon which the
executives have no right to enter, except under the most explicit
authorization from Congress.
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We find numerous instances in which our citizens have sought
refuge in the courts, and happily have found relief against the atof code law which has been made simply by the
enforcement
tempted
joint action
of executive
agencies and business majorities. We should
be deeply grateful that the Federal courts are still accessible to men
of all walks of life, without discrimination. And we are spared the
spectacle of the ruthless enforcement of fictitious laws which neither
Congress nor the judiciary has sanctioned.
No one should close his eyes to the obvious validity of the criticism
that, under N. R. A. as it has been administered, the attempt has been
made to regiment business under execudve dominance. The good
faith, patriotism, and altruism which have motivated that attempt
should be recognized and applauded; but they are quite beside th
point.
We must revive the concept that we have a government of laws, and
not a government by men. If the Constitution is inadequate or
defective, the people can amend it. Until that is done, we must
abide by the law as it stands. And, in my opinion, Congress cannot
perpetuate the current N. R. A. program consistently with that law.
As to the third course which I pointed out I cannot believe that
Congress will approve the suggestion that the . R. A. program should
be half-heartedly revised, so that the proposed regulation of business
would be confined to interstate commerce, while all intrastate activities and relationships would be left free from regulation by any
Federal power.
It has been proposed to this committee that Congress may prescribe regulations for interstate commerce and may encourage the
making of voluntary agreements among those engaged in intrastate
commerce, while leaving to action by State legislatures the making
of rules to govern business in their respective areas.
In my view, _ advocate such a plan is to ignore the prerequisites
of any sound
.iilatory program.
Regulation, ii it is to be useful rather than harmful, must be uniform. It must not circumscribe the competitive expedients of one
class or area of business, while leaving rival businesses at liberty to
resort to all of the instruments of unfair trade. •
There can be no justification for a plan which would compel the
maintenance of high standards of conduct by a manufacturer who
distributes his product throughout the country, while he is obliged
to face the unregulated competition of businesses confined to individual States, or of businesses which may reorganize by setting up separate
corporations, each of which limits its business to the intrastate field
and thereby escapes regulation.
We cannot know definitely where the Supreme Court will draw the
line between interstate and intrastate commerce, in view of the
arguments which now may be made. The decisions of the lower
courts in the Weirton and Kentucky cod cases, and in some of the
lumber cases, indicate a trend of judicial reasoning which may or may
not be precisely approved by the Supreme Court.
In any event, it must be certain that a sharp line will be drawn
ultimately, and that on the intrastate side of the line there will remain
a great number of operations and relationships which should be
subject to regulation, in the interests of economic cooperation and
fair trade, but which cannot be directly regulated by Congress under
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its interstate commerce powers. There must still be many intrastate
activities which will threaten damaging consequences unless regulated, and may tend to undermine the whole effort of businesses to
cooperate and maintain fair standards.
If regulation be limited to interstate commerce, those engaged
therein may well find themselves forced to pay decent wages, to
curtail hours of work, and to submit to a variety of rules, while those
who can isolate themselves in intrastate commerce would remain at
liberty to compete by all sorts of unfair and cutthroat tactics. It is
not hard to imagine conditions of conflict in which operations in
interstate commerce would be decidedly handicapped, and the attempt at regulation would prove worse than useless.
It may be argued that the advantages in favor of intrastate commerce could be offset by legislation in the individual States. The
obvious answer is that it would be unwise to rely upon 48 State
legislatures to exercise uniform regulations which would be adequately
protective of interstate operations.
It is quite possible that some States would bid for the establishment
of new industries within their borders, by relaxing regulatory measures,
or declining to adopt any at all, so that businesses would be induced
to organize separate entities in those States, to confine their activities
therein, and thereby elude regulation. Just as some States have
enacted liberal corporation laws and liberal divorce laws to attract
outsiders, just so some States might offer themselves as sanctuaries
to those desiring to withdraw from interstate commerce.
The suggestion seems to me quite futile that we rely upon voluntary agreements between those engaged in intrastate activities, under
which they would regulate themselves correspondingly to the regulations to be imposed upon interstate commerce. The very individuals who most require to be regulated in the interests of fair play
would be the ones who would decline to enter into anysuch agreements.
The operators of sweatshops, the slave drivers, the cheaters, who
can hide within the protecting folds of intrastate commerce, could
ask no more of life than to be left free from restraint, while their
respectable competitors are bound by agreements or by laws, applicable to them alone, which would forbid the low strategies of the
business underworld.
If regulation be limited to interstate commerce, we can be quite
sure that the persistent recalcitrants, and their ingenious lawyers,
will be well able to find ways t9 confine, w:'hin State areas, major
industrial operations, particularly those involving masses of productive labor, and to keep those operations lawfully, if not ethically,
insulated from interstate commerce. A resort to separately organized sales corporations suggests itself as a means of creating a barrier
between interstate commerce and the industrial activities which are
to be safeguarded against regulation.
In any event, I have rio doubt that the interstate commerce powers
of Congress, if relied upon alone, must prove inadequate, both legally
and practically, to protect either business or labor, in cooperation,
organization, or maintenance of fair standards of conduct.
I am almost ready to believe that there can be no beneficial regulation of general business relationships unless, in addition to the
power to regulate interstate commerce, there is a Federal power
which, for the sake of uniformity in regulation, can be exercised in
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fields that are beyond the limited scope of interstate commerce, and
which can provide for a deeply penetrating attack upon unfair practices regardless of their isolation within individual States.
Presently I shall invite the committee to examine my contention
that long-standing equitable principles, and the existing jurisdiction
of the Federal equity courts, in suits between citizens of different
States, can be availed of, with high practical efficiency and with perfect legality, to permit the application of uniform regulatory policy
to intrastate as well as interstate business, so as to supplement the
pressures which can be called into operation under the interstate
commerce powers. The utilization of both these sources of Federal
power should permit the application of such regulatory policy as
Congress may declare, to all business relationships which have any
material importance to our national life.
It is within the power of the Federal Government as expressly
conferred by the Constitution, and it may well be considered to be a
duty of the Federal Government, to safeguard citizens of each State
against the inequitable conduct of citizens of each other State.' 'I
propose the utilization of these circumstances for the purposes which
we have in view.
If my reasoning is sound, there is no need for the Government, t
content itself with the confining of Federal regulation to interstate
commerce alone.
I suggest, therefore, that Congress may approve new governmental,
and procedural policies along the lines which presently I shall indicate.
I have in mind a mere extension of the long-standing doctrines of
unfair competition in the Federal equity courts. An illustration of
this, and the utility of the diversity of the citizenship jurisdiction
arises from two decisions made by Federal Judge Fake in the district
court in New Jersey. Recently Judge Fake was called upon to'con;
sider intrastate activities that were being prosecuted as violations of
a code. Judge Fake decided, I think .perfectly soundly, that the
interstate commerce powers supposed to be exercised under the code
did not extend to the intrastate conduct of the defendants, no matter
how vicious that conduct might be.
In the same court, before Judge Fake, a couple of years ago, I had
occasion to represent a New York corporation which had its main
factory in the State of New Jersey. The suit was for unfair competition against a New Jersey defendant whose business was confined
entirely within the State of New Jersey. I called upon the traditional
jurisdiction of the Federal courts over suits between citizens of different States. I got a sweeping decision from Judge Fake.
There were not and could not have been in that case any issues of,
fact or law touching interstate commerce powers. The court wag
exercising the right expressly stated in the Constitution and conferred
by acts of Congress to try cases between citizens of different States.
There is no difference in principle between that sort of litigation
for the regulation of unfair conduct and the sort that I suggest
availing of at the present time. In any regulatory effort, such as is
being considered here, the regulations necessarily have a double
aspect. Unfair conduct theoretically is an offense against the whole
people. At the same time the unfair conduct is felt most acutely by
individuals or individual businesses.
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One thing that I advocate as earnestly as I can is the permission to
private business to litigate its own diIlicultis in the Federal courts
subject to such control as the Executive Government may exercise
through the Department of Justice or through the Federal Trade
Commission.
Senator BARKLEY. What about cases involving unfair practices as
beween citizens in the same State? In that case the Courts cannot
be utilized.
Mr. JANNEY. That is quite true. Going back to New Jersey for
illustration, when a citizen of New Jersey resorts to unfair conduct,
in business confined to New Jersey, against another citizen of New
Jersey, the Federal courts cannot deal with that. In any event, that
is beyond the power of the Federal Government and I think beyond
the interest of the Federal Government. But the moment one of
those competitors does one of two things; steps into interstate commerce or offends against a citizen of another State he makes himself
almost immediately amenable to Federal regulation under the,
Constitution.
Senator BARKLEY. Have you given thought to the possible application of the Shreveport doctrine to commerce? In that case the
court held, and the decision was subsequently followed by provisions
of the Transportation Act of 1920, that where a railroadengaged in
intrastate business adopts such rates or other things with which it
deals as materially to affect interstate commerce and affects other
carriers engaged in interstate commerce, that the Federal Government can take jurisdiction. It did take jurisdiction by enactment
of the Transportation Act which has been upheld by the Supreme
Court, Of course, the Constitution discusses commerce among the
States, and the courts have held that that means the facilities over
which commerce is transported, as well as the actual thing transported
and if the courts would hold that Congress could take jurisdiction
over the regulation of rates and practices of a railroad engaged in
intrastate commerce, if that practice materially affected the welfare
of the other carriers engaged in interstate commerce, why could it
not apply the same doctrine to the commerce itself which is transported by such a railroad and say that if its practices are of such a
nature as materially to affect the welfare of those engaged in interstate commerce, if its cut-price practices are such as to undermine
business that might come into the State from another State which
would be affected and which would be interstate commerce, or if its
wages are so low as to allow it to compete with intrastate business in
such a way as to practically deny interstate commerce to a concern
engaged in it, would you think that the court would carry that doctrine to the same extent that it has in the railroad cases, and if not,
why not?
Mr. JANNEY. I think that is quite possible, Senator. The doctrine
may be extended to all sorts of things which heretofore we have not
considered as coming within the field of interstate commerce.
Eventually however, and this is the thing that worries me, the
Supreme Court must draw the line somewhere, else the constitutional
re frence to interstate commerce is meaningless. The line must be
drawn somewhere, and wherever it is drawn, I feel that the intrastate area which is not subject to direct Congressional control under
its interstate commerce areas, that intrastate area must contain a
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great many relationships involving labor, involving all sorts of things
which should be subject to Federal regulation if there is some way in
which that can be exercised.
Senator BARKLEY. I am interested in your suggestion of the way to
get around it, assuming that the Supreme Court would not sustain a
sort of Shreveport doctrine in business as it has in transportation.
Frankly, I cannot see any difference between the power of Congress
to regulate the instruments of commerce than its power to regulate
the commerce itself.
Mr. JANNEY. I think that that is a perfectly valid comment,
Senator.
Senator BARKLEY. I am not trying to commit you to anything,
but just thinking out loud myself about it, and it is an interesting
field for speculation. Of course, the courts wrote into the commerce
clauseof the Constitution, railroads. There were not any railroads
when it was written, and nobody thought of one. And they have
written into it all other forms of transportation, holding that Congress has the same power over the thing that carries commerce that
it has over the commerce that the thing carries, which it seems to me
is sound doctrine. The trouble I find with your suggestion of the
diversity of citizenship is that that would apply to a relatively small
proportion of these very unfair practices which you feel ought to
come under some jursidiction for regulation, and would leave without
remedy the citizens of the same State who might be suffering more
acutely from that practice than somebody in another State.
Mr. JANNEY. I think, Senator, you will find that the cases involving
anything of national importance will be ver rare in which a diversity
of citizenship jurisdiction cannot be raise
Senator BARKLEY. Of course, that would relegate each comlainant to a Federal court procedure, even though the court might
old that as between two litigants, between citizens of two different
States that a certain state of affairs existed and constituted a practice wich authorized a remedy in equity, and somebody else might
be engaged in the same thing with respect to some other citizen in
another State, and yet in order to get the benefit of that remedy,
he would have to go into court and sue and prosecute his case and
get a judgment.
Mr. JANNEY. Here is the practical operation of that sort of thing,
and it has been thoroughly effective in this field of unfair competition.
Those cases are tried and the law becomes established. After that it
is generally futile for anybody to attempt the same species of unfair
competition again, because very largely the decisions in the Federal
Courts are uniform. They become uniform by a process of evolution which is fairly speedy.
I have given considerable thought to tile phases of the matter
which you have suggested, Senator, and I would like to go ahead if
I may.
Seilator BARKLEY, I did not want to interrupt you; I am sorry. I
have to go to another committee. I am very much interested in
your testimony. I have to go to another committee for a few
moments. I do not know whether you are going to conclude today,
but I would like to pursue this matter further with you at the first
opportunity.
s19782-33--PT ---1 i
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Mr. JANNEY. Very good, Senator; I will be very glad to,
I should like to sketch the historical background of my proposals,
so that the truth shall appear that I recommend nothing which is
beyond sound legal tradition. I ask nothing except a needed acceleration of an evolutionary process which has been under way already
for considerably more than a century.
There is no startling novelty, nothing radical nor revolutionary, in
either the aspiration or the endeavor to enforce fair standards of
conduct in business. On the contrary, the process of improvement
in business ethics has been in operation since the earliest days of production and exchange. As civilization has advanced by conceiving
higher and higher ideals of social responsibility, individuals sooner or
later have been persuaded, or forced, to comply with progressively
higher standards of behavior.
Unfortunately, the application of new standards in practice has
lagged behind the march of abstract social ideals. In many instances,
years of agitation, and eventually coercive pressure, have been required to effect reforms which today we would acclaim quite spontaneously.
The relatively slow process has been accented from time to time by
instances of marked acceleration, in which evils acquiesced in for ages
have been corrected during a single life-time. The possession of
slaves, as personal property, had been sanctioned since the beginning
of recorded time. Slavery was an established social and economic
institution in this country. It was assailed and defended for many
decades before it was finally extinguished.
One form of slavery ceased to exist when the right of property in
human beings was abolished., Other forms persisted, and new forms
appeared as the increasing preoccupation with industrial development discovered new opportunities for the satisfaction of greed.
These other kinds of slavery have been subjects of attack and attempted defense for many years: Child labor, sweatshop oppression,
the exploitation of workers who have had no choice but to accept inadequate wages for excessive hours of work.
All of these forms of slavery have been utilized as dependable
bases for cutthroat competition. The oppression of workmen, and
women and children, has been profot-idly vicious, not only in its
effects upon employees, but equally in its degrading influence upon
standards of conduct in competition. Conscientious employers,
who would deal fairly with employees if they could, have been confronted by the destructive competition of rivals who have been able
to cut their selling prices to the lowest levels, simply because they
could overwork and underpay their employees, and thereby reduce
their costs of operation. This has tended to promote the survival
of the morally and socially unfit, and to drag down to similar low
standards, the relatively high-minded competitors who have tried
to keep wages and work hours at decent levels.
No one c: n be so deluded as to suppose that section 7A is merely an
altruistic 'c thrown to labor. On the contrary, the substance of that
section, if it were enforceable, would represent a great boon to employers, who need, and sorely need, every means of protection against
rival enterprises which gain their competive strength by sapping the
bodies and souls of their employees.
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Besides the exploitation of labor, other offensive practices have been
devised to aid the autocratic control of factors of industry and commerce: Restraints of trade seeking to obstruct the legitimate flow of
competitive activities; attempts to monopolize; price discrimination;
stifling of competition by forcing customers of one concern to refrain
from buying from competitive sources; the interlocking of corporate
controls through acquisitions of capital stock or the election of common directors; numerous species of unfair trade.
Long before the specific purposes of N. R. A. had been dealt with
by Congress, the practices just enumerated had been prohibited in
the Sherman Antitrust Law, enacted in 1890; the Clayton Act, 1914;
and the Federal Trade Commission Act, 1914.
Much complaint has been made against these laws because, it is
said, they prohibit restraints of trade in such general terms that they
discourage every effort, however laudable, to introduce cooperative
planning into business, and tend to force industrial and commercial
rivals to acquiesce in the conditions of cutthroat competition. Such
complaint, however, is not immediately germane at this point; I here
cite these laws simply to illustrate efforts which Congress has made
to elevate standards of conduct in a considerable range of business
relationships.
Congress has enacted laws for the regulation of railroads, and of
traffic in food and drugs, and has legislated upon patents, trade marks
and copyrights. All those measures pertained, in one way or another,
to the regulation of competitive practices and to the protection of
business against unfair dealing.
For more than a century before the Sherman law, the courts of
equity in England and then in the United States had formulated and
enforced rules against unfair trade practices. In most instances the
courts developed their own doctrines by adopting from time to time
new concepts of the duty of equity to remedy wrongs: By a gradual
process they have erected the so-called "law of unfair competition"
and, over the years, they have extended relief into wider and wider
fields in order to offset the ingenuity with which new kinds of unfair
conduct have been invented.
Tis process, however, moves slowly; quite properly so. Courts
must, assure themselves that they are correctly interpreting the will,
the customs and the ideals of the people. Necessarily their formulation of new doctrines and their application of equitable remedies to
new offenses, must lag behind the advance of popular ideals, and
must await the consolidation of those ideals into a fairly certain and
permanent consensus of public opinion. The fact that courts are so
little swayed .by gusts o. unmatured or hysterical popular thinking,
is the very foundation of the stability of our democratic institutions,
which our judicial system insures.
6n the other hand, when public opinion is given expression by
legislative declarations of public policy, courts of equity are quick
to exercise their abundant jurisdiction to arrest and prohibit transgressions against such policy, and to compel redress to injured
parties.
It is evident, therefore, that the purpose to improve conduct in
business has a most respectable and orthodox background of tradition,
and that the processes, already long under way, can be accelerated,
and should be when new light discloses meritorious ends to be gained.
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The important questions remain, whether specific objectives are
worth striving for, and, if so, whether they can be attained by practicable means.
In approaching the formulation of policy, it is important to distinguish sharply between (1) the social and economic purposes sought
to be served, and (2) the governmental and procedural methods to
be employed.
The criticisms that have been aimed at N. R. A. have not sufficiently distinguished, I think, between these two questions.
In my own opinion, N. R. A. is unconstitutional in whole or in
considerable part. I can see no constitutional ground for the supposition that codes can have the force of binding law, as to all the
particulars which business men have chosen to propose and executive
agencies have been willing to approve. I have no doubt that the
current governmental and procedural policies under N. R. A. are
gravely defective. I agree fully with those 'who charge that the
administration has gone too far in the regimentation of business
under executive dominance. I think we should abandon forever the
theory of Government by a process of "cracking down."
It has been charged in some quarters, that objections such as these
are fatal, and should preclude any thought of perpetuating the N. R. A.
program in any form whatever. The objections I venture to make,
however, are pertinent only to matters, of, governmental and procedural policy. Many of the critics who take the same ground that
I do, ignore the deeper purposes, and would forsake them altogether,
simply because they are dissatisfied with the methods and means
currently employed, which may well be modified or wholly superseded
without deflecting the essential aim of the N. R. A. movement.
On the other hand, although I advocate a thoroughgoing revision
of the procedural policies, I have no difficulty in subscribing wholeheartedly to the purposes of N. R. A. which were characterized by
President Roosevelt in his message to Congress of January 3, 1934.
[Reading:]
We seek the definite end of preventing combinations in furtherance of monopolies and in restraint of trade, while at the same time we seek to prevent ruinous
rivalries within industrial groups which, in many cases, resemble the gang wars
of the underworld and in which the real victim, in every case, in the pu~ie-itsetf.
This defines a middle path between unwholesome extremes. It
proposes the maintenance of two protective walls to flank the path
one to prevent unreasonable restaints upon freedom to compete, and
the other to place needed limitations upon cutthroat competition.
There can be no objection to such purposes, except upon the part of
those who wish to persist in monopoly, unfair discrimination and the
like, or in industrial or commercial gang warfare.
The antitrust laws and the Federal Trade Commission Act had
already built one and had started the second of the walls proposed
by the President, the one to exclude improper restraint of trade, and
the other to shut out some species of unfair competition. The basic
policies of those laws are entirely sound whether or not their language
is too general. They aim to prohibit only those things which should
be prohibited. If in some instances the interpretation of the laws has
been unsatisfactory, that is relatively easy to remedy if further legislation makes clear the intention of Congress that such interpretation
shall be liberalized. Perhaps the laws themselves are open to im-
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provement, but that is not our immediate problem. Amended or
not, they should stand as barriers against excesses in the exercise of
the new privileges of organization and cooperation defined in the
present N. R. A. statute or in such legislation as may modify or
supersede it.
Beyond the scope of the antitrust laws, lies the field of regulation
which N. R. A. has attempted to cover. If that field can be covered
practically and efficiently by reasonable and enforceable regulations,
then the essential purposes of N. R. A. can be accomplished.
I shall waste no time in discussing the validity of the desire expressed
by the President, "to prevent ruinous rivalries within industrial
groups." It seems incredible that anyone could honestly oppose
that desire, or could conscientiously resist the effort to require our
business institutions to maintain decent standards of conduct in all
their relationships, among themselves and with their employees.
The question remains: How to formulate governmental and procedural policies that will serve the ends of N. R, A. practically and
lawfully?
My first proposal is that Congress enact its own legislation, instead
of attempting to authorize the executive agencies to do so, either alone
or in cooperation with business or labor units.
. With-this inmihid, I wouldask Congress to declare, in a new statute,
that it intends to supplement but not to repeal or modify the antitrust
laws and the Federal Trade Commission Act; and to declare that those
laws and the new statute are to be interpreted collectively as a comprehensive declaration by Congress of policy concerning standards of
conduct in industry and commerce.
Next, I would ask Congress expressly to approve cooperation and
organization in business for all legitimate purposes, provided such
cooperation and organization be fair and reasonable in method and
operation, and be calculated to serve purposes that are sound socially
and economically, and be not v-iolative of the policy of any law of the
United States. By ordinary, Aes of statutory construction, the new
statute would influence the interpretation of the old, which would be
subject to the newly granted permissions to cooperate.
Beyond this permissive declaration, the regulations to be made
would be mainly prohibitive. Therefore, I would ask Congress to
condemn and proscribe, to the full extent to which it may do so under
the Constitution, every species of unfair conduct in business.
With that as a foundation, I would then ask Congress to consider
the proposed regulations in two categories:
First, those which we may call "approved regulations" to which
Congress is willing to be definitely committed; second, those which
we may call "conditional regulations", including permissions and
prohibitions which Congress will not definitely approve, but which
may be dealt with experimentally, so to speak, subject to ultimate
vindication or rejection by the courts. This second category would
include numerous regulations which today are subjects of sincere
differences of competent opinion, but which business should deal with,
always subject to judicial control, until adequate trial has demonstrated the desirability and practicability of the regulations.
Thus far N. I. R. A. and the codes have not distinguished between
these two categories, but have attempted to impose upon everyone
subject to a code, the binding obligation to observe all regulations
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announced in the code, whether or not experience, or logic, or both,
have sufficiently established their value and feasibility.
And that very failure to distinguish between approved regulations
and mere tentative regulations has been the reason why all of the
exemptions and exceptions and the trial and error method have been
resorted to time and time again. If Congress will declare the approved regulations which it wants to utter as Federal legislation, that
is one thing. Then business and the executives may formulate
tentative regulations as they like.'
As to the first category, the "approved regulations", I would ask
Congress to enumerate a list of species of conduct which shall be
deemed actionable in any suit which may be brought under the
authority of the new statute, or under any existing jurisdiction of the
Federal courts. For example, I have listed illustrative species of
unfair conduct in section 9 (p. 4) of my draft act. By such an enumeration, Congress would declare its own policy, to instruct and warn
the public, and to guide the courts; and that would be the voice of
Congress, and not the utterance of business or of the executive branch
of the Government.
As to the second category, the "conditional regulations", I would
ask Congress to authorize that these be dealt with in codes to be
formulated by industrial, commercial, or labor organizations, subject
;
, _ , ,..
I
to executive approval.
Obviously, if Congress has enacted the "approved regulations"
so that they have become substantive law, the provisions and enforce.
ability of the codes would have much less importance than they have
under N. R. A. where they are the only actual declarations of any
regulations.
The codes, in one aspect, could supply details of policy appropriate
to respective business areas, which details would involve too many
variables to be dealt with explicity by Congress.
For illustration: If Congress specified as forms of unfair conduct,
the employment of labor for unfairly low compensation, and the
exaction of unfairly long hours of work, a code should define a minimum wage level and a maximum hours level, subject to executive
approval.
Such code provisions would give concrete effect to the "approved
regulations" declared by Congress. Nevertheless, the specific code
provisions should remain in the category of "conditional regulations"
until they hav) received not only the executive approval, but also
judicial approval, if necessary. This point will be clarified when I
1,
come to discuss the legal status of approved codes.
In another aspect, codes may deal with a variety of conditional
regulations to which Congress has not expressly committed itself; and
they should be subject to executive approval, and to judicial vindication or rejection.
At this point the question arises: What should be the legal effect
of codes which have been formulated by business or labor organizations and approved by executive agencies? In my view, it would be
utterly wrong to give these codes the force of binding law,
Instead, I recommend that Congress make the codes prima facie
evidence upon three points, namely; (1) That the code provisions
are valid expressions of sound public policy; (2) that transgressions
against such policy are actionable; and (3) that conduct expressly

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

1049

sanctioned by a code is not violative of the antitrust laws or the
Federal Trade Commission Act.
I shall discuss the purpose of this latter recommendation after I
have explained my aversion to codes as binding law.
As I have already pointed out, the very method by which codes
have been written and promulgated, and under which the supposed
laws have been made and unmade, and exemptions and exceptions
have been decreed, demonstrates the fallacy of the assumption that
the codes should have the force of law. The fluctuations in the law
would be, as they have been, so frequent and rapid that no one could
keep pace with them.
But, if codes are to be made at all, they should be made by the
joint action of business and executive agencies. Obviously, Congress
cannot possibly make codes, in necessary detail, appropriate to respective groups.
Also, it must frequently happen, perhaps usually, that a code must
express the will of the majority of a business group, opposed to the
dissent of a minority. As the Administration has interpreted N. I.
R. A., the majority will should be imposed upon the minority, subject
only to Executive approval.
Similarly, some business organizations have advocated this character of majority control. For example, on December 19, 1934, the
Joint Conference for Business Recovery, which met at White Sulphur
Springs, proposed that:
Under appropriate safeguards, approved codes of fair competition should be
binding upon all members of the industry (from the New York Times of Dec.
20, 1934).
It did not appear in the report what those safeguards should be.
Of course, tis does not presuppose unanimous consent to a code
by "all members of the industry.'! That would be to much to
expect. Nevertheless, an objecting minority is proposed to be bound
by the opinion of the majority, if only the executive agencies can be
persuaded to concur in that opinion.
I contend that business would be threatened with results of the
most pernicious character, if this theory of majority rule, in the making
of binding code law, were to prevail. Especially, the dissenting
minorities, regardless of the righteousness of their dissent, would be
threatened with injury for which they could procure no redress "by
due process of law" or otherwise.
It requires no fertile imagination to visualize a majority of an
industrial group who would propose code provisions disadvantageous
to the minority and to the general public.
No executive agency
could be omniscient to predict and forestall the minutiae of unfairness
and unreasonableness that might be favored by majorities whose
collective voices would be capable in many instances of drowning out
minority opposition. It is not difficult to suppose that the weight
of majority opinion might lead to executive approval of code provisions thct would turn out to be definitely and illegitimately injurious
to minorities and to the public.
But the advocates of this majority rule argue that the majority
always rules, in the Nation, in the State, in the municipality, in all
sorts of clubs and associations. Why not in the formulation of codes
by business groups?

1050

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

To answer lies in a reason of the strongest character. If a business
majority be entrusted with the power to make binding code law, subject only to executive approval, the result would be to establish law
of the most solemn economic and social import. New law would be
imposed, not only upon an isolated group, a more or less distinct
entity, justly enjoying a considerable autoswlny. The effect of the
code law must have infinite ramifications, involving all the relationsIips of the particular code group with other industry and commerce,
and broadly affecting the industrial and commercial interests of the
country at large. The law would control not only the relationships
among the members of the group, but also the relationship of each
member of the group to innumerable other points of contact which he
has with the affairs of the Nation.
And such sweeping effects are proposed to be placed within the
reach of a majority. A majority of what? Simply the partisan majority of a group which is microscopic compared with the majority
of the population of the country, and of other businesses and of the
masses of employers and employes, who are to be affected directly
or indirectly by the code.
Suppose that a majority, intent upon its own interests, procures
the enactment of a code which would not be countenanced, if it were
presented in detail to Congress or could be submitted to the vote of
the people. Suppose that the dissenting minority is in the right
from every social and economic viewpoint, and is threatened with
gravely inequitable consequences. What is to be done about it?
If it be argued that the executive agency charged with the approval
of the codes would be an efficacious safeguard, then the obvious
rejoinder is that this cannot be so unless the executive agency is gifted
with clairvoyance to perceive, in advance, all the inequities which
may be perpetrated under the authority of the code.
But, it will be said, if inequities appear, the executive agencies
can require revisions of the code or may grant exemptions. Suppose,
however, the executive agency decline to recognize the inequities or
to take any action upon them. The code would remain binding law
and an instrument of oppression against the minority who would have
no redress in the courts or elsewhere, assuming, of course, that the
codes are constitutional and are binding law as they have been considered to be in practice under N. I. R. A.
Senator COUZENS. May I not ask at this point if that is not the
very reverse of what the labor unions want? Do they not want a
majority rule in collective bargaining?
Mr. JANNEY. The labor unions do want, I think, a majority rule
in collective bargaining.
Senator COuZENS. You do not approve of that?
Mr. JANNEY. I do not approve of the controlled regulation of any
relations in business that are going to affect the entire country by
simply the voice of a majority of a group which is so infinitesimal a
thing-that majority-compared to the field of the effect that the
regulation is going to have.
Senator BARKLEY. Then in a country like this, where all government is by a majority and we accept the.principle of majority rule,
it there is going to be the exercise of any authority over business, and
if the exercise of that authority is to be left to business, how else can
you ever effect it except by the majority?
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Mr. JANNEY. I am coming to that in my notes in my next point,
Senator. I am saying that the majority in a business group should
not be authorized to make rigidly binding law, I say that the
majority opinion must be recognized and should undoubtedly control
in the making of codes, but the codes in the end should not be binding
upon the entire country and the courts and the Supreme Court until
the codes have been upheld after judicial scrutiny.
Senator BARKLEY. Of course, if you are going to have codes or
regulations affecting business, you have either got to leave it to the
business to be regulated or you have got to impose legislation upon
them by the Government itself. It is just like we pass other laws
affecting everybody.
Mr. JANNEY. Except, Senator, we still have, thank Heaven, the
Federal courts, who in the end should be in the position to say "Is
this thing law or is it not?" We still have Congress to say what
should be law.
Senator BARKLEY, If you are going to regulate business, you have
got to regulate it by the Government passing a law superinposing
its regulation without regard to the facts, or you have to leave it to
business to work it out. If you leave it to business, I do not know
of any way that you can work it out except by a majority. You
will never get unanimous consent to anything, not even to one
sentence . .
Mr. JANNEY. And I advocate exactly that, Senator.
Senator BARKLEY. I do not want to anticipate your argument.
Mr. JANNEY. I think, Senator, you had withdrawn when I made
the suggestion that Congress should now consider regulations in two
categories- one of approved regulations and as to which Congress is
today ready to commit itself and to set forth in a catalog of prohibited
things.
The other category, conditional regulations, which should be dealt
with in the codes that may be formulated by business and approved
by the executives.
But my point' is that those codes when so made, should not then
become entirely free from control by the courts and control by
Congress, .
Senator BARKLEY. Your theory, is to have part of this territory
covered by mandatory regulations, and partly by option?
Mr. JANNEY. Yes. I want Congress to do its own legislating
on the things to which Congress is ready to commit itself. Then
when the business and the executives want to do some legislating,
make them do that subject to the approval of the courts.
Senator BARKLEY. The legislation itself would have to be subject
to the approval of the courts.
Mr. JANNEY. As to constitutionality, of course. But I mean as
to validity of regulation and fairness. I do not mean economic
soundness, because that is not definitely within the capacity of the
courts to deal with necessarily.
Senator BLACK. May I ask if it is a fair interpretation of what you
have said that what you favor is that if laws are enacted which uniformly have the binding effect of laws upon all the people, including
consumer-all of the people-that those laws shall be enacted by
representatives of all of the people selected by constitutional method
to enact laws, and that if we delegate to a group of business men
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the power to fix rules or regulations, they shall be rules or regulations
and not have the binding effect on anybody of laws.
Mr. JANNEY. That is precisely my point. And I suggest that
codes to be enacted by business and the executives shall not have the
force as though they had been enacted by Congress, but shall have
weight as prima facie evidence, as prima facie opinion evidence, a
weight to which they are obviously entitled if they represent the
expression of the sound and considered majority opinion.
Senator BARKLEY. To have weight where?
Mr. JANNEY. In the courts. Wherever they are called in question.
Senator BLACK. In other words, you still believe in the majority
rule to enact legislation, either by the people of a democracy as they
do it in the small democracies, or through their representatives as we
have them in this republic, but you think that in order to have the
majority rule, it must be the majority of all of the people instead of
the majority of a group who want to make all of the profits they
possibly can get, and who would like to be actuated only as human
beings are, largely by their own interests.
Mr. JANNEY. That is precisely what I mean, Senator. At the
same time there is an opportunity to put in motion a process of evolution that can work out enormous advantages, and I believe in giving
to business the greatest flexibility of opportunity to do this experimentally, but not to experiment in the making of binding law that
shall control everybody in the country.
When one advocates the theory of majority rule in the making of
code law, he is likely to involve himself in considerable difficulty.
This is illustrated in the report of the Joint Conference for Business
Recovery, already cited. Quoting therefrom:
As to actions in conformity and compliance with provisions of approved codes
of fair competition or approved voluntary agreements, the new legislation should
supersede any other statute with which it might otherwise conflict.
That is to say, if conduct in conformity with an approved code
would be violative of the antitrust laws, then the effect of the code
would be to supersede the antitrust laws, in fact to repeal them so
far as concerns that particular conduct. And that proposed repeal
of laws solemnly enacted by Congress, is to be brought about by the
voluntary action of a business majority, subject to the making and
unmaking of the code, and to exemptions and exceptions thereunder,
in the discretion of the executive agency.
Here again the question arises:
Can the executive agency be depended upon as an effectual check?
To be so, it must adjudicate the issue of possible conflict between the
antitrust laws and the sanctions of the code; and if its adjudication
vindicates the sanctions as against the antitrust laws, then the executive-legislative-judicial agency promulgates a law which supplants
the antitrust laws, and the result is assumed to have repudiated
congressional action, and to be binding upon the Federal courts no
matter what they may think about it.
Another difficulty appears when the report of the "joint conference" discusses the "blue eagle." The report says:
Tne Government in its purposes should not require compliance certificates of
any kind nor discriminsto against any person not determined by due process of
law to be violating a code.
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But, if a dissenting minority has been made subject to a code,
against its valid objections, that minority has already been discriminated against by the majority, and by the approving executive
agency; and the resort to "due process of law" has been postponed
to a disastrously late stage in the program. The code law, good or
bad, has been 'enacted;, at the instigation, of the majority, ignoring
injustice to the minority. Thereafter, a recourse to "due process of
law" is a largely futile thing because it means no more than to coerce
the dissenters into acquiescence in the injustice which already has

been imposed upon them. If the code is binding law, the court
which is to exercise the "due process of law" can do nothing to
remedy the dissenters' unfortunate predicament.
Again, the "joint conference" report says:
The administrative agency should have the right to terminate, after public
hearing, existing codes or those formulated under the new act. Industry, through
its representatives, should also have a right to terminate such codes or proposed
amendments to them.
Apparently this suggested right of industry to terminate codes or

amendments is to be enjoyed independently of the executive agency.
The proposal just quoted would mean that a code should remain
the law of the land, as though enacted by Congress, until the executive agency, after public hearing, decides, in its 'discretion, that the
code should be terminated; or else until the business representatives,
without even the formality of a public hearing, themselves decide
that the code should be terminated and that the people and the courts
of the United States should be relieved from, or deprived of, that
particular law.
Another illustration: Suppose that the steel industry-which is selected simply as a convenient name--propose a code by unanimous
vote, not merely byv majority rule. Unless the code provisions be
overtly and flagrantly improper, the executive agency is likely to
approve on the strength of the unanimous backing. Assume that
the code is then promulgated as law, binding upon-and benefiting,
we may be sure-the industry as a whole.
But now suppose that the code, in practical operation, places intolerable burdens upon the construction industry which must look to
the steel industry for essential materials; a member of the steel
industry, recognizing the burden on his customers, undertakes to
lighten that burden by violating the code; this dissenter is haled into
court.
He has no defense. He has deliberately broken the code law. The
entire construction industry stands ready to support the dissenter's
contention-if he could make it-that the code is vicious in its broad
economic effects. What of it? That has nothing to do with the case
against the dissenter, and, if the code is assumed to be binding law,
the court is not entitled to listen to any such evidence. The dissenter
must be punished, the construction industry must suffer, and the
public must bear the consequences, until the executive agency can
be persuaded to exercise its discretion in unmaking the law or granting
some dispensation under it. And these effects would have been
brought about by the action of a majority or unanimity, in a single
business group.
Any such majority, or unanimity, is too minute a factor in the social
organism to be entitled to that wide sweep of opportunity.
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SAgain, it will be said, that the hy pothetical predicament, which I

oave just described, might be remedied, eventually, by vacating or
revising the code by action of the executive agency. The retrospect
of past months, however, cannot encourage the belief that the executive
agencies should be called upon to perform the judicial functions which
must be exercised, if business is to be safeguarded against an overzealous effort, to enforce regulation by executive fiat, under the frequeht, and doubtless unavoidable, vacillations of executive policy.
The source of relief to business, and the traditional source, is to be
found in the courts. And the way to make that relief accessible, while
otherwise serving every legitimate purpose, is to establish codes as
prima facie evidence, and to reject the theory that they should be
binding law.

Undoubtedly, in any business group, the majority opinion should
prevail for all preliminary purposes. Generally speaking, the majorrty opinion should outweigh the minority opinion in its influence
upon the executive agency, and upon the terms of any code which may
emerge from the deliberations of the executive agency.
Senator COUZENS. When you speak of majority and minority, do

you speak of it with respect to dollars invested, the number of employees, or the size of the industry, or how?
Mr. JANNEY. Because, Senator, we are trying to build with things
which down at the bottom involve ethical principlesSenator COUZENS (interrupting). Yes; I understand that, butMr. JANNEY, I say that the numerical representation and not dollars and cents representationSenator COUZENS. Nor the number of employees?
Mr. JANNEY. Nor the number of employees.
Senator COUZENS. In other words, a big industry would have only

the same weight as a little industry?
Mr. JANNEY. I feel rather strongly on that, Senator, that that
should be.
Senator BLACK. As a matter of fact, if we adopted in the law the
constitutional method, the employer would only have one vote.
Mr. JANNEN. I think the employer should have one vote.
Senator BLACK. IIo would have one vote?
Mr. JANNEY. Yes, sir.
Senator BLACK. He would have one vote in electing Senators and
Congressmen that passed it?
Vr. JANNEY. Yes, sir.
Senator BLACK. And it is your theory that if we are going to turn
the question of making laws over to business, that the employee
should have only one vote, even though he should be the United States
Steel Corporation or any other big companies?
Mr. JANNEY. Yes.
Senator BLACK, Then

you would favor an amendment which 1
offered to this bill originally, providing for that exact thing if the law
is to be continued?
Mr. JANNEY. Yes, sir. And in a draft act which I am going to
invite this committee to examine-I have copies of it her-I suggest
numerical representation, and not any representation on a dollars-andcents basis or employce-iia,;s basis or anything of that sort.
I was just saying that in any business group, the majority opinion
should prevail for all preliminary purposes.
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,When the code is submitted to any judicial body, it should still
represent the weight of the majority opinion, which should prevail
unless controverted convincingly by evidence that the majority
opinion is erroneous and the resulting code is defective. The code
should carry the presumption that its provisions are sound. But
that presumption should be rebuttable upon a proper showing. In
other words, the code should have a recognized prima facie effect.
What this means is simple enough. In any prosecution for code
violation, the code would stand as valid and enforceable unless die
defendant show, by controlling evidence, that the provisions under
which he is charged should be invalidated. The burden of proof
would rest upon the defendant. He would be bound unless his
attack upon the code is supported by at least a strong preponderance
of evidence. The defendant would be at a disadvantage, but he
should be so because of the probability, at the outset, that the majority of his fellows, and the executive agency, were in the right when
they promulgated the code.
On the other hand, if the codes were prima facie evidence, the
courts-and I emphasize the courts-would have full opportunity to
correct, injustices and to relieve against inequity.
Senator COUZENS. When you did that, would you let any other
industry or interest testify in -the case before the court, outside of the
industry involved?
Mr. JANNEY. Always.
Senator CouzENs, Take in anybody?
Mr. JANNEY. Yes; any evidence bearing upon the suit.
Senator CouzENs. In case it was doing an injury to another
industry?
Mr. JANNEY. Yes. Before you came in, Senator, I had explained
that I had been practicing in the field of unfair competition for 30
years. We have the same sort of issues there all the time, and we
call in any evidence which the court considers relevant on the issues,
which, after all, are issues of equity and fair play.
Senator BARKLEY. By the way, in that connection, in spite of all
the lawsuits that have been brought by lawyers, including yours,
involving unfair practices, which are isolated cases compared, probably, to the number of unfair practices that have been engaged in,
the practices have continued and did continue prior to the adoption
of codes, and to some extent since that, and I am wondering whether,
getting back to your remedy for the elimination of unfair practices insofar as intrastate business is concerned, whether we can have a hope
by those processes to eliminate them.
Mr. JANNEY. We are in a very hopeless condition, Senator, if we
cannot look to the courts to do that.
Senator BARKLEYv. Was it not because of that sitution that the
Federal Trade Commission was created to get away from the delays
of courts and to form a body here who could have jurisdiction to
investigate, either on their own motion, or on complaint, issue
orders to cease and desist, and things of that sort, and in spite of all
that that commission has done, unfair practices have continued and
gone on. I am wondering whether we can ever by purely court
processes involving litigation between individuals or between litlgants
representing two sides or representing individual units of business,
bring about such a code of laws and decisions that somebody will not
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continue to violate the principle involved in the decisions on the
theory that the other fellow won't take it into court.
Mr. JANNEY. I think there is a very general misconception of the
difficulty and the time involved in proceedings in the Federal equity
court,. In a proper case, one can get a temporary restraining order
in 24 hours in the Federal courts. He can prosecute a motion for
preliminary injunction in 30 days in the Federal equity courts, except
in the most congested districts where the judges are overworkedthere are not enough of them-you can get a trial very promptly.
That is not true of the Federal Trade Commission, which has a
colossal job for its personnel as compared to the circumstance that
there are Federal district judges, at least one in every judicial district
in the United States and scattered all over the country, accessible to
anyone who needs their assistance. The processes in the Federal
courts are not as slow as they must necessarily be in an executive
tribunal like the Federal Trade Commission. I am thoroughly in
favor of the Federal Trade Commission; it performs an extremely
useful function, but it does not cure the difficulty.
Senator BARKLEY. L would not, of course, 'withdraw from the
Federal court jurisdiction to pass upon any question which they ought
to pass upon and have the right to pass upon, but after you have gotten
your injunction in the Federal court, after you have gotten your final
decision, while it is theoretically true that the principles of law
declared by the law would be binding upon anybody, as a matter of
fact, it is only legally binding to the two parties to the litigation.
Mr. JANNEY. That is always true in any judicial decision, but it
builds up a body of law gradually; it does not do it all at once; and
I think one of the mistakes under N. R. A. is that it has attempted a
revolution to procure results which can never be procured except by
evolution. The only way you can get enforcement of law is by sound
jurisprudence which by its deterrent effect will minimize the need
to resort to the courts. That has happened in so many different
connectionsSenator BARKLEY (interrupting). Of course, that sort of litigation
cannot go to the decision of questions like wages and hours of labor.
Mr. JANNEY. It can if Congress chooses to take the necessary
action.
Senator BARKLEY. Yes; but I mean justtaking the equity jurisdiction of the Federal courts.
Mr. JANNEY. At the present time the Federal equity courts have
not gone so far as to say that the payment of low wages, no matter
how low is a species of unfair competition which they will consider
actionable. They need legislative encouragement to take that position, and that is one of my proposals, that Congress give that legislative encouragement.
The CHAIRMAN. Have you your proposed bill written out?
Mr. JANNEY. Yes.
The CHAIRMAN. Submit it to the reporter.
(Same will be found at the close of the morning session of this
date.)
Senator BLACK. See if I gather that. Your idea is that Congress
should declare, or if it would delegate to a code the right to declare
that a certain number of hours constituted an unfair trade practice,
a proposition of maximum hours, then the court would determine
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that case, and if it went to the Supreme Court it would be a decision
just like the gold decision or just like the original decision in Gibbons
v. Oqden, or any of the other decisions which even though it were
a litigated case between two individuals in a court, would become
binding as the law of the land.
Mr. JANNEY. Exactly. That is the way our jurisprudence is
built up.
Senator BLACK. And you prefer to approach the matter through
that method rather than through the method of applying the interstate commerce clause of the Constitution?
Mr. JANNEY. No; I propose using both,
Senator BLACK. You propose supplementing the right of Congress
with reference to interstate commerce by the right of Congress to
declare unfair trade practices even to matters relating to intrastate
commerce, and I presume going upon the theory that interstate
commerce has reached such an immense proportion of the commerce
of the Nation, that someone would raise a question and litigate it in
court, and after the Supreme Court had ruled on it, it would be the
law of the land with reference to all of those codes and all of those
regulations?
M~r. JANNEY. Yes. I am suggesting further that we utilize to the
same ends the jurisdiction of the Federal courts over suits between
citizens of different States.
Senator BLACK. I understand that is the way they would reach
the court. That is the jurisdiction at present.
Mr, JANNEY. Yes.
Senator BLACK. You

simply propose to retain jurisdiction of the
subject-matter through getting jurisdiction of the person by reason
of the diversity of citizenship, and after that decision is reached, of
course, the rule would be the supreme law of the land when declared
by the Supreme Court of the United States.
Mr. JANNEY. Exactly. If the codes were prima facie evidence, the
courts would have full opportunity to correct injustices and to relieve
against inequity. They could entertain all relevant defenses, For
example, that the violated code provisions represent attempts to
monopolize or to discriminate unfairly against the prohibitions of the
antitrust laws., Thus, the courts might uphold any pertinent law,
and might apply to any issues on trial whatever law is considered to
be relevant; this, intead of having the judicial powers circumscribed
by a binding code which is supposed to have been made invulnerable
by the magic of majority proposal and executive approval.
Senator BAKRLEY. Are you making your suggestion and your proposal as a matter of permanent law?
Mr. JANNEY. I am not advocating either that it be made permanent
or temporary.
Senator BARKLEY. My question is based on this, that the President
has asked for a 2-year extension of the principles of N. R. A, Certain
modifications have been suggeste,' by those who have been engaged
in administering the N. R. A. as to the character and number of codes
and as to interstate commerce, as you have already indicated, and I
am wondering whether your proposition is based upon a temporary
extension of N. R. A. or whether it is intended to be advocated as
permanent law.
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Mr. JANNEY. I feel this way, Senator, about that. If these principles are adopted temporarily for a year or 2 years, that they will be
recognized during that interim as something of permanent value,
because they are traditional. They are appropriate to our form of
government,
Senator BAUKLEY. Of course, there is no ultimate decision on anything of a controversial nature in the Federal court until it gets to
the Supreme Court and is decided there.
Mr, JANNEY. Yes.
Senator BARKLEY. All sorts of diversified decisions, contradictory
decisions have been rendered by various district judges.
Mr. JANNEY. There has been considerable unanimity in the
district courts under N. R. A. The weight of opinion is not difficult
to follow.
Senator BARKLEY. There have been contradictory decisions?
Mr. JANNEY. Oh, yes.
Senator BARKLEY. Yes; the majority of district courts which had
passed on the cases before have been of a uniform nature. But the
. R. A. has been in effect now for 18 months, and we have not gotten
a decision of the Supreme Court yet on anything connected with it.
Mr. JANNEY. No.
Senator BARKLEY. And if your proposal is offered as a substitute
for the machinery or the procedural phases, that 2-year extension,
based upon our present experience, the 2 years would have expired
before the Suprene Court would ever have passed upon it.
Mr. JANNEY. Senator, you realize, of course, wny the Supreme
Court has not passed on anything affecting N. R. A. yet, except in the
hot-oil cases. It is because all of the procedure has been experimental,
and there has beet- a reluctance upon the part of the Department of
Justice, a perfectly understandable reluctance, both to start prosecutions in the first ,Aace, and then to let them get tip to the United
States Supreme Court.
Senator BARKLEY. I think that a greet deal of noise has been made
out of the proposed withdrawal of the Belcher case. It is urged that
the Government is afraid to make a test of that case. That may or
may not be true, but appeals have been taken from the lower courts
in many cases where there has been an adverse decision, and the mere
withdrawal of an appeal in a single case would not to my mind indicate any lack of desire on the part of the Govermuent to prosecute
other cases or to test tho thing out in a case that may be more representative or in which the facts are simpler, or for any other reason.
Mr. ,JANNEY. I am not presuming, Senator, to charge neglect or
anything of that sort.
Senator BARKLE1. I understand.
Mr. JANNEY. I simply say that there has )een so much uncertainty
about, the niatter that we have miot reached the Supreme Court yet.
Senator BARKLEY. Ini an effort to expedite appeals from the lower
courts by bringing them directly to the Supreme Court, the Supreme
Court took the position that it ought to appear or accept an invitation
to appear before a committee (f the Sonate, and they opposed the
passage of that law, so I o( not see any l)roslect for any ni)re imiediate expedition of appeals than we have been having in the )ast.
Senator ( i nEt.iE. It dtid go up directly in the gold casu, did it not?
Mr. JANNEY. Yes.

INVESTIGATION OF 2,VTIONAL RECOVERY ADMINISTRATION

1059

Senator GEORGE, They could go up directly in any of these cases
if they wanted to.
ir, JANNEY,

Yes.

Srrator BLACK. The Supreme Court Justices, several of them,
came to state th ththey unanimously opposed the bill, not because
they opposed expedition, but because they say that there is no
difficulty at the present time about getting a case up there if tire
Government wrinted to do it. They stated that it was not necessary
at all to titke these enforcement Vi;es through a circuit court of
aiperls to tire Supremre ('olt'; if the case was of sufficiently vital
importanc, they would grant a certiorari immediately, and 'that it
had bernr doine iln reference to the goj(I cases rnd three other cases.
So Ihrt h.reri is really no rerrsou at, the present time, as a lawyer, why
it would take
r ir
ralf -- wit hot criticizing or not criticizingbut there is no reason for dclv If we wanted expedition.
kir. JANNEY. I thiirk there is io reason itt all why there should
hirve lell this derry. I thiririk it' tie traditionIl legal i)rinciples upon
which our (lovernrer ti hits lVI)i, ,ilt
r 111Aben utilized in the origlniHl
structure of N. It. A., istiil
rf bingf today in this state of complete
on cer trio ty, we wr)il hve -erv y r! )ody of srp porting jurisprurhirec on the suiijorl. Ilicci'
irw; rol h have been started and
the rorts worlrl i t. srrs ,t;nwed ti,
Ow
r sort of procedirre. The
difficulty is that prowe'tios Irtvciieri
bired irporr codes which I
think a re rivioulsly not tw ii)i whici oeriirons cii Ibhe based.
I (ho [ot t hirlk it ciode is li,w ill ni
see toly, I It
not relying
trpoir ,nY irnielcrrdenrt olinri(i in thant isrpect.
That is \dhiLt th
t
leder'l listricnt erirrrts havc sil tim' erd tirar t(i ,
Tle ('IrIA!IINAN. Very W0el; i)re(d.
Sciittor CGrilr(w;i.
ll tili(r words, thr eflhirt. Ir11 Iieenr iilm('e)ti e t
Mn,lest, toi dereuirtd urlon the extr'rr-jirlicial ,Irii1i u1il rt Iihds.
Nilr.

ilxrr'tly.

Setiator ( Int)r :.;( 'hrilt is iri'r(is'ly tire trrllble, is it, not?
Mn. ,ANNEY . I tlinrk 1itii is the f nrlrrnnentrl riffhrulty all tIe wiry
thlroulgh.
I risk h Ie (rumnni(tt,ee toi)rune, t,[at I rustli riguish sl'rtrrjly itetmtovnr the
lL'rl elffr'is to Ibegivrir, rir tirlte rrr hahnd, to th express irolilitirrns
of ,irifirir rl dtnuit,, which I suggest timt ( congresss errierr ate in the
ew sIitirte; irirr, run tire rther hinld, toi tho in'e provisions which
Corrgress mtyithoris bisinwess rid executive agencies to jronrulgate.
TIne Iirst,, being drcitrittii ns of fundame til princile in the
au thoritri tive 1ar1re (if (C'iigress, sholil be (litrollimg rrpen the
cou,'ts, to lie interljetel liy tie lrtortI
lc'ri rdinru to the expressed
cor)gressioril will.
The eodes, howvr' , lrcikiig r1ny ,xlrli'it legislitive cirliniration,
srhou lii o bie treiltc ris tI il nigh they corldilie forcedr tllri C'ongress
Iy exeriie, ret inn, to lieriri,,ir tho leg:(ritilritized offsprig of (Conigress
bry some egril lietio of invilhtiri ryv nlrtii i,
lither onr mit (itrgress
is willing to itssiit ir he
irspoisiiilitins of' pritIrrdirul
river rhidre
of imulctirminarte qiIitirs, left oil its rlrroorstel by Irsilless mrjcorities
rIn( t orerxrcillivtes.
Il rhirlinig 1i il1 corcs, C('r.iiress slirilri irivrI(' Ilre rrillirLorntion of
the Ferherrl ririrt.s (Coriuress ,iy
Illriw I gllrrtris latiltrlle ill tir
frlIrirtirr if cires, if it will rlible (ihe l+ir'r:l ioil'rt: (ii irrri)(t
IIt7r2- :1" 1"'rl -- If)
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and apply the will of Congress according to its expressed declarations,
instead of trying to require the courts to be bound by legislation
emanating from business and the executives.
If the legislative and judicial functions are allocated, as I suggest
to their traditional places in our governmental scheme, there will still
remain tasks of tremendous importance to be performed by the
executive branch.
'The CHAIRMAN. How long will it take you to finish your statement,
Mr. Janney?
Mr. JANNEY. Mr. Chairman, I have prepared with great care, with
the idea of expediting my statement, a chart showing the relationship
of the antitrust laws, numerous other laws, which have been enacted
by Congress under the interstate commerce power, and showing the
analogies, and also indicating the other sources of Federal power that
are in the Federal courts to try suits between citizens of different
StatesSenator GEORGE (interrupting). That is statutory; is it not?
Mr. JANNEY. That is statutory, but expressly instructed by the
Constitution. In other words, Congress is instructed in effect by the
Constitution to give that statutory authority to the Federal courts,
and the statutory authority is given to the Federal courts, which
means that CongressSenator GEORGE (interrupting). But that still relegates it to the
law of the forum; does it not?
Mr. JANNEY. Yes.
Senator GEORGE. After you have your jurisdiction.
Mr. JANNEY. After you have your jurisdiction, but your Federal
equity powers are derived according to innumerable Supreme Court
decisions from the power of the English High Court of Chancery as
of the year 1789. Those powers are almost unlimited, the power to
give equitable remedies. They are quite independent of the State
law, they are quite independent of the existence or nonexistence of
,ny State equity system, and it is within the power of Congress to
regulate that Federal equity jurisdiction of the Federal courts, to
enlarge it, to restrict it in any way which can be done without making
that jurisdiction exceed that authorized by the Constitution.
The CHAIRMAN. Mr. Janney, we must recess now.
Senator BARKLEY. Mr. Chairman, in connection with the statement a while ago, I would like to put in the record at this point that
I understand that out of 91 decisions of district courts on the codes,
on the merits of the code, 60 of them have been upheld; 31 have not
been.
Mr. JANNEY. But all of those cases did not involve, Senator, the
constitutionality of the codes?
Senator BARKLEY. I am not able to say just how many of them did.
The CHAIRMAN. I want to, before we recess, put into the record
here, at the request of the sender of this telegram, a telegram representing the Industry and Busines 3 Committee for N. R. A. Extension,
Mr. Ward Cheney, signing it. This is a telegram asking for extension
of N. R. A., and the telegram will be inserted in the record,
(The said telegram is as. follows:)
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Naw YoRK, N. Y., April 2, 1985.
HM. PAT IfARS JN,
Chairman Senate Finance Commiittee,
United States Senate, Washington,*D. C.
Kindly read following resolution into record of your committee investigating
National Recovery Administration and have it made part of Congressional
Record. Sending copies to other members of committee today by registered
mail. Resolution "Whereas the Industry and Business Committee for National
Recovery Administration Extension is composed of individual citizens, substantial taxpayers, and employers of workers who have had broed practical
experience in operating their business under a code of fair competition of the
National Recovery Administration, and whereas the members of this committee,
in addition to complying with their codes and supporting them financially have
given freely of valuable time to serve as members of code authorities and know
of the practical benefits to their businesses derived therefrom; and whereas
during the investigation and consideration of the extension of the National
Recovery Administration certain members of the United States Senate have
publicly condemned the National Recovery Administration as oppressive to
small bueiessmnen, as creating montopolies, as fixing prices, and as implied specifically in the Nye-McCarran resolution that codes were administered unfairly,
illegally, and improperly; and whereas the members of this committee appreciate
that codes have been administered by human beings and therefore some mistakes
have been made yet to the best of their knowledge and belief codes, generally
speaking, handicapped by a weak Government enforcement procedure have
been fairly and honorably administered, which causes this committee to resent
these unfair, unjust, and unsubstantiated blanket criticisms which they know
to be untrue in their respective industries in that their codes have not oppressed
the little man, nor created monopolies, fixed prices, nor have their codes been
administered unfairly, illegally, and improperly and can prove such to be the
ease before any fair tribunal; and whereas it Is an unquestioned fact that codes
generally have reduced unemployment, increased the public purchasing power
by billions of dollars, shortened the daily hours of workers, eliminated child
labor and the sweatshop, increased wages as well as reduced cutthroat competitive
practices, and whereas the prolonged investigation of the National Recovery
Administration by the United Statqs Senate is creating an atmosphere of uncer.
tainty and unrest in the business world which has and will cost American business
millform of dollars: Now, therefore, be it
"Reolved, That we the members of the Industry and Business Committee for
National Recovery Administration Extension, representing hundreds of thousands
of business and industrial units operating in every State, employing millions of
workers, respectfidly request the Senate Finance Committee to expedite its
investigation and report out at the earliest date and best possible legislation
obtainable to extend an improved and strengthened National Industrial Recovery
Administration."
WARD CHENEY,

Chairman Industry and Business Committee,
For National Recovery Administration Ertension.

Senator BARKLE1Y. I have here a clipping from the New York Times
quoting Mayor LaGuardia in connection with a statement made here
the other day in connection with the fire hose matter by the purchas.
ing agent of the city of Milwaukee, in which reference was made to a
case involving New York, and Mayor LaGuardia has made a statement in the New York Times regretting that the report of ths purchasing agent of New York contained the language which it did and setting
out the fact that out of 20,000 purchases a month by the city of New
York only this one complaint has ever come to his attention. I
would like it to be put into the record.
(From the New York Times, Apr. 2, 1935:)
LAGUARDIA

DEPLOitE5

CRITICISM OF N. H. A.

Holds ills complained of in Forbes report hamc been smoothed out
Mayor LaGuardia as pressed his regret yesterday over the annual report of
Purchase Commissioner Russell Forbes, which said that some N. R. A. codes were
"thin disguises for collusion and price fixing."

1062

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

When the mavor was asked what he thought of the report, lie said:
"()li tin' whole, I ind it very encouraging, bot I fear that Mr. Forbes' bitter
dietnmi on the N. 1t. A. is open to some misinterpretation.'
"The N. It. A. people scn to agree with you", an interviewer remarked.
"Yes; and I regret that exceedingly ", the mayor said.
"Mr. lorbe: has tried to show sonie crode instances of collusion, such as those
occurring ill air purchase of fire hose. But every time lie has called these little
irritations wit the N. It. A, to my attention, the N. It. A. authorities have
responded at once and have been most helpful.
" When you considerr that we make 20,000 purchases a month, it is only natural
that there should b, some friction in the beginning. But we have those matters
all smoothed out, and we have eliminated the delays that formerly arose when
the N. It. A. requested time to investigate bidders oii city contracts."
The mavor said there was now the lest of cooperatioli between the city administration anld the N. It. A.
Senator (ion .. Do you know how many cases have turned upon the
constitutionil question?
Mr. JANNEYx. No; I cannot say, Senator, but I am quite sure that
this is true, that a considerable majority of the cases in which the
constitutionality of the act has been in issue, the decision has been
against constitutionality. I have not the statistics.
Setnator GnEw. Some cases, I notice, the courts have expressly
refused to pais upon the constitutionality and preferred Io let it go
up to a highe ' court.
Mr. JANNE,. Yes, sir.
The (CHAIRMAN. We will recess now until 2 o'clock, at which time
we will proceed with Mr. .Jauney and then with 'Mr. Mason.
We Will
neet in the District of Cilumubla room at the Capitol.
(Whereupon, at 12:05 p. In., a recess was taken until 2 o'clock otf
the same day.)
(Proposed bill submitted by Mr. Janney is as follows:)
(1iU'liNE or AT h'isii'osi:iD TO
INDiUSTWiiAI,

SUiItsI):
iCTIONS 1 TI) 7 is' vi
IECOVERY ACT

N;.i

io( ki,

h'liefollong outlihiLe is tan(lered as a ,starting point for the formulation of an
act to supursu'
Secliouis 1 tio 7, inclusive, of thc National industrial Recovery

Ait.

This oiltliLi, is ilt SiplpslSl to lit finished in form or silthstance, hut ii 'sufticis to
Irisi'nt firr a a\ i.is lind criticism, iii e',)ression of lertai in ndamient:il jirinciples
anld of, a aeth
I*N heilh they may ie made Olier'ti\e. This Ilhift is hiasl'
a'-ely upon Illir'
drlnt
latcl re activelyly ik Oct(b 'r and Nov'niher 19834.
To lelaire policy a 'siwetting rights to coopri te. organize, and wssocille, ai obligations Ito
whi h nspectiveiy should be wnorred and iipitosed IIf)n p ties to InlustriM and
c l'u
iiirejal roiiitiunsihiis

AN Ai'

Iarxiiiceifair Ioiiilt,

Sin
ls' I. /)tMI'/titi'
, pJ
0i,
jli, cI/.-- (a) This act .4tiipltlloints,; neld i Ies iot
r'leca nor io ify lie aatiit 'ut laws, ald the Fi'deri '1 radc ovimis ion Act, as
h'rvaiaft'(,r ile tii,(i. It, i, th i tiitioii of (oiigr i:; that thn antitrust low',
the lei(ii'r I 'l'rajl e Coimmiiission Act, and the present lCt )hintcIl'rtl( '0lhtivCly
-i the iiillipri'hrilis It ,l'laration b'y Coigrl',s of policy c(elil'riig stiindardK iif
co(11ll lt'l. ill ill(iltstry

rl voi.lltinurc'.

(Nmir4.- -This suise'ctioln is ireimisvd lijio the beliefs (I) that tie policicti
iofthel aritit ju1st hi
law,
Fderal 'l'riae (onlnission Act arc nit |i'onsisttit
li'd

with h fulh'llIdaltIL poflic.t's which ,dimlld hecplit into operation inl al atf
imp riwilin g the National anidatrial R,'Ilcva'ry Act; liini (2) tfhah ill par[ici-

may
' required to -efrain from violatiing
Ianlis iin ilhistrv and comiminlerce alla,'
t(ie forila N hil' l'njving
thel inlits Of ithe latter.
1,, should
h
l rici'ii'alh'
f(or indiistry and commerce ti clmply vith he 1Iilhiions agauist iii

,-itsal
)1vl( restraints ()f trado,, looloipolics, mid kin,fail. collpt, litioll, whill,

ailing
of til' oliliortuniti's, under the prlosed now act, for all lr iliir
org'tnizatiin aii ciop'ration.
The antitrust law; and the cdera 'hraic
COLliossill Act are liieveid to le salitary as (hey staild, hI'aiiv thiay
should lirevit I('Cesses iin the exercise of new privileges.)
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(b) It is hereby declaired to he the policy of Congress to sanction and incourago
cooperation, organization, and association among jiersoris participating or attempting to participate iniindustrial or commercial rehItioislips (as hereinafter

defined), provided such cooperation, organization, or association shall be fair ail
reaonable in method and operation and shall be designed and calculated to serve
purposes that alr smid socially and economically, and shallnot Ie violatlive of
the policy of any law of the United States, including this act.
(c)Itr
is hereb ' declariil tole the policy of Congress to condemn and proscribe.
to the fill extent to which Congress may do so under the Constitution of the
['nited States, rverY species of unfair conduct upon the part of any person or
persons while liarticipatiig or attempting to panricipate iilany industrial or
commercial relationship.
-S c, 2. Definitions.--The ternis eu micratei ii thissecliioii stiti hae the
following respective meanings when used iii thisact:
"Interstate and foreign commerce" means trade or corrinoerce tietweci airy
two or more of the several States, or btwccn any foreign place and aiy State
or tire District of Colurnia or auy Territory or insular possessirris or other place
under the jurisdiction of the United States, or between an such pissessirn or
place and any State orTerritory of the Uritcd States or the Dist ridt of Columbia,
or within the District of Coluhia or air Territiry or insular posses',sion
or place
under'r
the jurisdiction of the United Staites.
" P'rsor" enalis any iniivilual, group of individuals, partr'vrship, association,
corporation, receiver, or trustee illhaikriptcy; and
rronomisrLsedillsitIstititiout
for"ersu
" shall have the same ireltuing.
"Iliustrial or commercial relationship" means the relationship Irntweri any
two ormortr
persons, whether competitive or not, while trey respectiveiy are
participating or attempting to Irarticitpate' inlindustry
'or
comnirerer (1) ill ally
miriner, or (2, ill ay restictive crpaitiis, wlrtlhr its 'rrtlrh'yers or 'mihjtiryr's
or ritherise, or (3) ill any irarrt or phase of proictiri, selling, otf'frinug for sale
or distributi,. or (4) ill the off'riiir or reiindrirg of industrial n commrial
serNe cos.
"Atitrrisl acts" ieans sections I to 27 inclusiv'e of title 15 of the Coorl
if the
laws ifd the LUnited
Stittis if America (Shirirmr
ill Clayton Lrws).
"Federal Trade I iiiiiiissioti Act" mcus sections 41 to 51 iruclusive of title15

of the Code ofthe laws of the United States of Arierica.
(Sir's. 3 to 8, inclusivc, are hIasid upon the power of Cogrvss to regulte'
interstate and foreign comm rc,.)
St:. 3. It, is here declared to e unlawful forire person, while irrticiliatiug
ror
attempting to participate iii ay industrial or cornnerc'rial relationship, to ruinmit or at,t'rmpt ior threitrtto commit an act of unfair cronut which has caused
oris causirug r is 1ilkehy tir cause (+trinwtit
or ostructirn tri the course or dvelhor-

riirt of intirrate or foreign commerce.
S n I. Alir willful oir maliciors violin

of section 3

if

thisact shallhe it

misii'rrticiror and urpron conviction thre(ui an rdfle lr shall III, lin'l nt m r

$500 for acl odfcnse, and such violation shall Ie

eened
i'

hnn

seiarate' ofliuse
for

each day (In which the violationis committed or eontireurd.
(NoT.--This corrcsponds to sulsec. (f)of see. 3 of Nationat Inlustrial
Recovery Act.)
8lc. 5. The Attorie
ncioral, ill the irna', of the Uliitrid States, min institute
procce'dings inl
equity ti Irceveitand restriri v'iolatiolnis
if sectii 3 ' this act.ill
am, dieitrict cirrt orf the Unitei States having jurisiictior of th' pirtN or parties
d(,Pi
N ldalit.
Sen,. i. Ti"i several district courts of the United Statcs are ir',rchir givcn rigiialjrrrislii'.,mi'f allsuits aithr'izcl ty tibr act,nltaw or illc ii. , for r'medies
arailist eiolirtinis of section3 if thisant.
Sine. 7. Any irso, injure(l ii,his htsirns or irolperty Iis rnsnl of 1111iyviolaturnl
(if sevtioili 3 if tis rot nm
sineat lr\ to redress such iniJirry ill aly district
C art Ofithie i)utdr Sti's
ii) the district in, hiCh the dcfl'l'ii resides in is
foiundl r ha's al ligerlit, without regard to the riloiiit
il unt rvrisy,
'
iNrlldi
shall
recover threfirold li iinlargie.
y hi l siuairnd, niI lilt(
itns isl,;fs
I
l
i ipejslis
nif
suit,inkl iiu a rr'rsniirlr
l'ig
nttniir',.'s
fin.
(Norn;. -'Thiscorrespwi s tinsrc. 15, title15 1',S. I'c,. Ihe Srirnlrn
lam . I
Snr'.S, Aime prsir sruidl elnitilltoisue for und hu
)n' rquiitl, remcdis,
ill llervist
iit rlir (iftheit'niti'rl
Stie's haviig jinisdirt
irel'ifin parties, rgilint,
runt hiring or tirit'cl((
1tiss or nhitiriorrr Irernrivionlatioin
ifsection 3 rf this aet;
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and upon the execution of proper bond against damrnges for an injunction improvidently granted and a showing that the danger of irreparable loss or damage
is immediate, a preliminary injunction may Issue: Provided, That nothing berein
contained shall entitle any person, other than the United States, to sue for injunctive relief against any common carrier subject to the provisions of chapter
1 of title 49, transportation, of the Code of Laws of the United States, in respect
of any matter subject to the regulation, supervision, or other jurisdiction of the
Interstate Commerce Commission.
(NomE.-Sec. 8 was taken mainly from see. 26, title 15 of the United States
Code, the Clayton Act.)
(See. 9, in part, and sec. 10, are intended to invoke Federal power additional
to the power to regulate interstate and foreign commerce.)
SEC. 9. Illustrative species of unfair conduct..--Without limiting the generality
of the declarations in subsection c of section 1 and in section 3 of this act, the
following are declared severally to be species of unfair conduct which shall be
deemed actionable in any ac'ion or suit authorized by any of sections 3 to 8,
inclusive, of this act, andin tny suit in equity in a court of the United States,
between citizens of different States, namely: employment of child labor; unfair
or destructive price cutting; offering or giving, directly or indirectly or by any
subterfuge or device, any secret discount or rebate or equivalent thereof; violation
by any contracting party or by his or its agent, of any agreement for fair and
lawful cooperation, organizationl or association between persons operating industrial or commercial enterprises, or unfair interference with fair and lawful activities
under ary such agreement, upon the part of any person, or his or its agent, operating any industrial or commercial enterprise, whether or not such person be a party
to such agreeenet; employment of labor or services for unfairly low corupensation; exittion of unfairly or unreasonably long hours of labor or service; atisrepresentation however uttered as to the quality, construction, ingredients, merits,
purposes, or effects of any commodity; deception or fraud however practiced;
unfair or coercive interference by any employer, or his or Ats agents, with the
right or freedom of employees to organize and bargain collectively through representatives of their own choking; interference, restraint or coercion by aijy
employer or his or its agents, against the right or freedom of employees to designate repre entatives ftc' purposes of organization and collective bargaining, aind
to organize or otherwise to act in concert for purposes of collective bargaining
or other nttitual aid or protection; requiring any prospective or actual employee,
as a condition of prospective or continued employment, to join any company
union or to refrain from joining, organizing or assisting an employees' organization
of his own choosing; refusal or neglect or unreasonable delay, after fair notice,
upon the part of any employer, to meet and negotiate in good faith with representatives lawfully selected by employees for collective bargaining.
(NoTE.---The enumeration of species of unfair conduct iii this sec. 9 is
only illustrative and tentative, and may require additions or subtractions;
but it is recommended that tile catalog be made as complete as practicable
so that offenses heretofore considered to be not actionable may be made so
noW.)

SEc. 10. The several district courts of the United States, in the exercise of
equity jurisdiction heretofore conferred upon them by the laws of the United
States, are hereby given jurisdiction to try and to decide suits, between citizens
of different States, for equitable remedies against persons guilty of actionable
unfair conduct, in accordance with the principles of equity and the procedure
heretofore followed by the courts in case arising between private litigants tinder
the so-called "law of unfair competition."
(NoT.-This is intended to induce the i ourts to recognize as actioutable,
new offenses which the natural evolut ion of the law of unfair competition
has nitt vet overtaketi
It is thought that the existing jtrisdietiot of the
district .utris to try stilts between persons of diverse citizenship, should
tI)en the va' for the restrai nt of unfair tndlet in a widetichl, f!veu
thItigh
i
conduct lues not netessarily involve interstate or foreign
contniteru(.)
SEC. 11. Any suit authorizedby section 8 or by section 10 of this act uiay be
brought and rosetitetd in tine into or in behalf of a person or persrs titled
to sie, by a duly thtsigited representative elhieht is a l(gal entity, suth0 as an
incorporated or ttierwise legally organized industrial or conmcrcitl asso iation
or association of employers or of ermployees empowered to itrt and acting iti the
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interest of its members including such a person or persons entitled to sue. A
duly designated representative, empowered and acting as aforesaid, shall be
deemed to be a proper party, in its own name, to bring and prosecute such suit
for the benefit of the persons represented by it whether or not any such person
be joined as a party.
(NOr.-Thii section 11 follows the theory announced by the Supreme
Court in the Associated Press case (248 U. S. 215; 39 S. C. 68, 70). It
seems desirable to permit litigation to be controlled by code authorities
and other representative associations, so that they may purstie uniform
enforcement policies, may wisely select test suits to be brought or dofended, and may minimize the need for litigation.)
SEc. 12. In any suit authorized by section 8 or by section 10 of this act, each
defendant adjudged guilty of actionable unfair conduct shall be liable:
(a) To an injunction against such unfair conduct.
(b) To pay to the plaintiff or plaintiffs the amount of actual damages which
he or they has or have suffered by reason of said unfair conduct; and if a plaintiff
be suing in a representative capacity (as provided in see. 11 of this act), the court
may ascertain actual damages by reference to the aggregate of damages suffered
by individual persons represented by said plaintiff. The court, in its discretion,
may decree the payment of damages in any sum, which the court may deem just,
above the amount of said actual damages, but not exceeding three times the
amount thereof (which limitation, however, shall not apply to damages which
may be awarded under the following subsection (c)).
(c) To pay to the plaintiff or plaintiffs, in lieu of damages mentioned in the
foregoing subsection (b), such damages as the court may deem just, and in assessing such damages, the court, in its discretion, may adopt such definition of
liquidated damages as may appear in a code (approved as provided in see. 14 of
this act) which is pertinent to the relationship of the parties to the suit, or as
may appear in any pertinent agreement to which the defendant is a party; or the
court, in its discretion, may decree the payment, as damges and not penalties,
of an amount of money computed by (1) multiplying a base rate of not less than
$10 and not more than $500, by the number of days on which said defendant is
found to have committed or continued the adjudged umfair conduct, and (2)
multiplying the product so obtained by the number )f ,laintiffs and persons by
them represented (as provided in sec. 11 of this act) who appear to the court to
have suffered damage by reason of said unfair conduct.
(d) To pay to the plaintiff or plaintiffs all the profits made by such defendant
as the actual or probable result of or in the course of committing the adjudged
unfair conduct; and in proving profits the plaintiff or plaintiffs shall be required
to prove gross income only andthe defendant shall be required to prove every
element of cost and deduction which he claims.
(e) To make, upon appropriate order of the court, full disclosure, by books,
records, and other evidence and the oral testimony of officers, agents, and employees, of all particulars of defendant's business and conduct deemed by the
court to be material to the ascertainment of liability for damages or profits or
both.
(f) To reimburse plaintiff or plaintiffs, if the court so order in its discretion,
for al reasonable expenses incurred in such suit including fees and expenses of
attorneys and counsel.
(g) The court may order and enforce the distribution of damages or profit
or both among plaintiffs and persons by them represented, in proportions which
the court may deem just; or the court may leave such distribution to be performed by a plaintiff or plaintiffs with or without regulation by the court.
SEc. 13. In any suit between private litigants, authorized under section 8 or
section 10 of this act, the United States shall be entitled to intervene and to become, at its election, a party plaintiff or defendant, for the purpose of representing
the interests of the people of the United States in respect to the issues of such suit
It shall be the duty of the Attorney General, under the direction of the President,
to petition for leave to intervene in such of said suits as the President may
designate in his discretion; and every such petition shall be granted by the court,
as of course, if it contain an allegation, verified by the Attorney General or an
Assistant Attorney General, to the effect, that the circumstances of the suit
require, in the opinion of the person so verifying, the intervention of the United
Stat's. Upon such intervention, the United States shall become forthwith a
nominal and actual party to the suit.
(NoTE.-Since the executive branch of the Governnient would be relieved,
under this act, of the major burden of enforcement, it should be practicable
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to create a bureau in tIre Department of Justice, headed by an Assistant
Attorney General, which would have the duty of scrutinizing pertinent suits
between private litigants, and of starting prosecrrtions under sections
4 or 5
and intervening under section 13. This would permit the work to he <holt
by a specially qualified staff, which would seem preferable to the dulegatior
of the work to the Federal district attorneys. The volume of litigation ii
which the Government wotied have to engage should not he so griat s to
require a numerous staff.At the same time, the Governieit would h!
reprse,,lod by carefully chosen counsel wio sliiuli e erinlild to Concenitraitc
exclusively in the larticilar field of this act.)
SF('. 14, Codes of fair cosidut.-tUpeon application to the Feileral Fair Practices
Board (hereinafter described, and referred to as "the Board'"), by any group or
association of
srr.sios participating, or attempting to participate in airy inrluistrial
or commercial relationship, the Board may approve a code of fair conduct ("efining
standards of fairness, tests of unfairness, obligations and rights pertinent to the
applicant group or association and its iidelstrifti and comm racial
relationship:
Provided, That the Board first find (a) that the iqrplicant group or association
imposes no inequitables
restrictions upon admission to membership t herein or upon
the right aid Oplportulity of members to be heard and to take part ill governing

anld expressing the will of such group or association, (b)that, the aplplicant groupir
or association is trulyrepresentative of a consensus of consilerci opinion upon
the part of at least a majority in iimmilr of the persons purported to le repreiun ,,d
by theiaplicaut group or association, (e) that tie propnscd code is not designed
nor calculated to inspire or priomot violations of the antitrust lams or of the
Federal Trade Commission Act, (d)that such code forbids Ihe species of unfair
conduct enu erateil in section 9 of this sit, arid specifies miniiur wages aisid
maximum hours of work, for employees, to e maintained
rr

derr til

eode (e) that

such code is designed arid calculated to nid in effectuating the policy of ihis act,
and (f) that such code is a fair and ri'asumabl'e expression of sound public plic ,
and is fair and reasorasle in its probable effects npon others not reiiresentcd by
tire aplilicant group or assiociation. Such codis shall ho;sibjeet to urmidnrerit,
cancelation, or replacement by substitute codes, with the approval of ti Boil
as aforesaidi.
Se. 15. Wliirany cude of fair
hIlal
ha' Ii(m aspcr'ved h' t
il
+ conduct
Board as provideil in section 14 oi this act,ilin in any action i suit nMt~hiiriz0d
Iy al ,rN'
o sections 3 to 8, inl usive, irf this let, and iiiarry suit i ll
equity ill
v ciurt
of fli' thriiti'il Stafres, Iii't'e cit izers of iiff'ereit Staies., suchir( e shall b
prim, fcic, evidence tlit
Ilie proiirois threrf re 'lid
exlressiou
if souid
public policy, that transgressions against slmh policy are actionable, aud that
conduct expressly strctione d Iy surchsodi' is nut violaitive of the arntitrt laws
or the Fedral Trie
Commissiln Act.
(NoTE.--'Phre hh'Triise her(, is ti give the codes; thi state is of evidence which
the c(rts
must weigh, instead of the stau s (as undi!rNatiorrr'i Iriustrial
Reciivcry Act) (of rules wlich
ir r sniiiiiisd to he finding illilpli thl ('irurts.
In thIn'
latter statirs, the codes are thought to be toou rigidin their r'i'ii's,
e. g., in thai th courts wruld seelr pi'irlss
tiureli've
reiisseI miuorities
against code provisions which ma y have bren imposed ulin thum unirly
y dimirrir
majrities without ietuctin Ir rcircsiittivis of tire President.
If fii i'ois
o'iere evide, onlv, as proplud ill ahuiuvr' section 15, tih colirts
wo] bIelit hlierty
to aiprly tests of fairness uidto vindiate or invalidate
code provisions.
The lirima faoie effecl if a i'ioe 'houli
',:li
siol
moly to l' iuphlring of
fil' irr, lprovisions, but rlnso t
hf
ilires
'
umu liu that lw,'
-iitifrust lrws ind
fiiel"d(,rei Trade Comissiri .\'
will rim Ii.' violatcri by conduct expressly
ajrproved bv th, (''de. This prillia fitic effcetwould he; r(ilIltibile ull
pripr iv 'idii'e, alhluilire forfre j ihii:rl di.isrsil of allliitinuent isuies, and
'iallirg the enrt. to elnfirrce
the existing illk nrreitioiirl whir' pornitiing
all riasoinarl' lititrde tiiul r the r ir
, di ew ac .)
She. 6. Codes offir cnlict
approvable liv the Boarl as provide iin
stcti(ii
14 of thisact mry I)eir tlu' form of dc'lrations rif pilil dllY inl fairly arrtruirizel bsy at leastis majority in imiber of the liersurns iritendeld to i
iirimirrrily
arceted thereby; or irr the forii of agrsal'rerit, enterei into by tit'IlOruNs to lie
bound thornryi including, but without limitation thereto, agrceiturts iit'ween
ernloyers and tmphyeis, or btweerr i'ini
mpetitors, or between proper
and
(li.iriutirs, or between .Isrsons having other inuustrial or commercial rela-

tionships.
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SEc. 17. Any code approvable by the Board as provided in section 14 of this
act niay declare fair and reasonable policy respecting any one or more of the
subjects enumerated in this section, namely:
(a) Maintenance of reasonable balance between production and consumption
of aly commodity;
(b) Prohibition of sales by any person at less than actual cost to him, ascertained by fair methods of accounting, subject, if desired, to defined fair and
reasonable exceptions allowing legitimate disposal at less than such cost of dead
stock, distress merchandise, and the like(c) Establislnent and maintenance o/ prices at levels which shall be fair and
reasonable to purchasers and shall aid in avoiding unreasonable depletion or
destruction of capital assets devoted to the production or marketing of commodities to be sold at such prices;
(d) Conservation of natural resources for the purpose of rendering secure a
fair and reasonable opportunity for economical and sustained utilization thereof;
(e) Provision for uniform use of fair and reasonable methods of accounting;
(f)Promulgation of rules of fqfr sasa hale, and uniform usage in grading,
and in branding, labeling, o terwise0 artfi -**gpmodities, to identify or to
differentiate between grves, qualities, quantities, or'M4 tensions of commodities;
(g) Classification, q-fair and reasonable categories, ofloducers, distributors,
and marketers ace ding to the respective economic fumctiollq which they should
perform; and d
ition of the rights an:{ligations which
old appertain to
Ives,
and in rclyion to those in
those classified n each category, arnont
"
other such c gories;
arlsi*i anionS those affected*4Wv the code;
(h) Arbit tion of con ;'ersi
(i)Dcfi ion of liqr dated dan ges fortviolWn of code provisiftps or breach
tsst'
#ir condt.ct.
of agreed t or other 94n paying costs anrle4,enses of a ministering
(j) Ass, scents of mond69t
a
persons
the code nd procuring compliance.#terbwth, in fairjroprt
included
the industrial or compWcial group onasaciatio* the majortj of which
6
was rep sented byW applicatt for the code. ,I
tMAfhis sfetion 14 or its suhetionstshall be coztrued to
Nothi g contain
place an limitatio rpon ta r hth to de1ampiicy fti11 s as elsewhe authorI
ized in t is act..
oTE.-Tlieurpow(f this sectn is to rinounce congressional approval
t'
of 6ganinton 4. operation whichtereto ore
of n
erous o
n unwilling to saabti4n in 1 absence of pprolrlae
the
urts have
legisl ion. The enumeration should incluie a suffik bnt numbe of subjects
to app 'e tie courts, direcAyrr 14 analt, of t intended reope of eonunder this
policy. In vdelV of meetitn 15, above S action taisin
gressioz
section 1 will be subj(t tQ controlby the tR4*#s0
sftshallhave been approved by the Board
SEc. 18. XVh a code of fair'c
as provided in a iou 14 of this'act, any conduct cxprssl4 ictioimed in uch
adjudged to be und to be lawful until it shall have he
code shall be pres
tentt jurisdiction upon final iKre or judgment, after
lawful by a court of c
.,pr error, if any. Anyahofn who has complied with
u
appeal or prosecution of
&m
ned conduct within the period
I P
said code, and has practiced sfith,
following approval of the code and prctbel ng such adjudication, shall be exonerated from any intent to commit, by such conduct within said period, any nisdemeanor under the antitrust laws; and to the extent of said conduct within said
period said party shall be exempt from criminal pr)sccution and from penalties
and forfeitures under the antitrust laws and from liability far threefold damages
the Laws of the United States. The
under sectin 15, title 15, of the Code off
exoneration and exemption aforesaid shall a)ply also in respect to such conduct
continued within 90 days next following the date of such adjudication, provided that aily party seekiriq to avail of such exoneration or exemption shallbe
reasonably diligent during said 0 days in reforming hisconduct consistently with
said adjudicatin. Nothing contained In this section shall be construed to exonerate or exempt any person in respect to conduct not expressly sanctioned by a
code with which such person has continuously coniplied, or to exempt any person
from liability ill equity.
SEC. 19. When any' code of fair conduct ha.s been aipp;oved by the Board under
section 14 of this act, if such code provide for assessments of money under subsectim (j) of section 17 of this act, and if any consequently obligated person refuse
or fail to pay any such assessment when fairly and reasonably due to be paid,
then such refusal'or failure shall be prima facie evidence that the offending person
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so refusing or failing to pay has been guilty of actionable unfair conduct to the
Injury and damage of the persons having administrative authority over such
code; and said persons having such administrative authority, or their successors
in office, shall be entitled to sue such offeding person, if the parties be citizens
of different States, in any district court of the United States having jurisdiction
of the offending person and to recover, as liquidated damages for unfair conduct,
twice the amount of said assessment which the offending party has refused or
failed to pay, and also the expenses and costs of such suit including reasonable
fqcs and expenses of attorneys and counsel. Nothing contained in this section
shall be construed to place any limitation upon rights to sue as elsewhere authorized in this act.
SEc. 20. Federal Fair Practices Board.-(a) There is hereby created as an independent agency in the executive branch of the Government a Board to be known
as the "Federal Fair Practices Board" (herein referred to as the "Board"),
which shall be composed of three members, who shall be appointed by the President by and with the advice and consent of the Senate. The original members
shall be appointed for respective terms of 1, 3, and 5 years, and their successors
shall be appointed for 5 years each, except that anyone chosen to fill a vacancy
shall be appointed for only the unexpired term of the vacating member. The
President shall designate one member to be chairman of the 1 card. Not more
than two members shall be of the same political party. The members shall not
engage in any other business, vocation, or employment. Any member may be
removed by the President for inefficiency, neglect of duty or malfeasance in
office. A vacancy in the Board shall not impair the right of the remaining members to exercise the powers of the Board. The Board shall have an official seal
which shall be judicially noticed.
(b) The members of the Board shall receive each a salary of $10,000 per year.
The Board shall appoint, and determine the salary of, a secretary. The Board
shall have authority to employ and fix the compensation of such clerks, special
experts, counsel, and others as from time to time may be found necessary and
may be appropriated for by Congress. Excepting the secretary of the Board
two clerks for each member, the counsel and such special experts as the Board
may employ from time to time, all employees of the Board shall be in the classified
civil service and shall enter therein under the rules and regulations of the Civil
Service Commission.
(c) Expenses of the Board, including those for transportation, subsistence, and
lodging incurred by members, or employees under their orders, upon any official
business outside the city of Washington shall be allowed and paid on presentation
of itemized vouchers therefor approved by the Board.
(d) The President Is authorized to assign offices for the use of the Board.
(e) The main office of the Board shall be in the city of Washington, but it
may meet and perform its functions elsewhere. The Board, by one or more
members or designated examiners, may prosecute anywhere within the United
States any Inquiries necessary to its duties.
(f)
he Board is authorized and directed to perform the following duties:
(1) To receive and consider all applications for the approval of codes, to make
the findings enumerated in section 14, to conduct hearings and receive evidence
and arguments pertinent to such findings, and to approve or disapprove codes for
which application has been made; (2) to promulgate approved codes, which thereupon shall have the prima-facie effects defined in section 15; (3) to review codes
previously approved and, upon due notice to the original applicants and other
persons intended to be directly affected, and after affording opportunity for al
said persons to be heard, to require revision of any or all code provisions as a
condition of continued approval by the Board and of continuation of said primafacie effects; (4) to compare respective codes, before or after approval, and to
require, as a condition or original or continued approval, that the provisions of
different codes shall be reasonably coordinated arid compatible, and calculated
to avoid unfairness as between different industrial, commercial, employer, and
employee groups, and to avoid unfairness to consumers arid the general public;
(5) to recommend to the Attorney General prosecutions under any or all of sections 3, 4, or 5, and intervention under section 13; (6) to cooperate with the Attorney General or any designated Assistant Attorney General in the preparation'
for and conduct of such prosecution or Intervention- and (7) to make and promuland proceedings before the
Bard.
rules and regulations to govern activities of
gte
Svc. 21. Limited compulsory codes.-If any industrial or commercial group shall
have failed or neglected to procure approval by the Board of a code forbidding
the employment of child labor and specifying minimum wages and maximum
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hours of work for employees, then it shall he the duty of the Board to give notice
(which shall be timely and shall state the intention of the Board to conduct
ieairings and the purposes of the hearings) to all persons of such group whose
naics and addresses are known to the Board; and within reasonable time after
such notice, the Board shall give opportunity for the hearing of, and the presentation of evidence by, all persons intended to be directly affected by proposed
action of the Board; and following such hearing and upon consideration of all
relevant evidence presented thereat, the Board shall he entitled, and it is hereby
empoiwere(, to formulate and promulgate a code, limited in its provisions to the
wages
fortid(ling of employnment of child labor and the specifying of minimum
and ulaxinumi hours of work for employees, which code thereupon shall he deemed
to be a code for said industrial or commercial group approved under the provisions of section 14, and said code shall be prima facie evidence that the provisions
thereof are valid expressions of sound public policy and that transgressions against
such policy are actionable.
(NOTE-The present writer is not qualified to formulate complete provisions respecting the proposed Board, its duties, and functions; hence does
not presume to suppose that above sections 24) and 21 should be advocated
in their precise forms.)
Sac. 22. The President is authorized to designate, or to appoint specially for
the purpose, an Assistant Attorney General who shall serve as consultant to the
Board and shall establish and maintain cooperation between the Department of
Justice and the Board, and shall represent the Government, subject to the
direction of the President and the Attorney General, in all proceedings in behalf
of the United States authorized under this act.
SEc. 23. If any provision of this act or the application thereof to any person
or circumstance be held invalid, the remainder of this act and the application of
such provision to other persons or circumstances shall not be affected by such
holding of invalidity.
SEc.. 24. Congress, by joint resolution, hereby declares ended the emergency
recognized by section 1, title I, of the National Industrial Recovery Act, approved
June 16, 1933; and accordingly sections 1 to 7, inclusive, with the subsections
thereof, of said National Industrial Recovery Act, are hereby repealed.
(NoTE.-In the foregoing outline, no attempt has been made to deal with
the application of the Agricultural Adjustment Act or with oil regulation or
with public works and construction projects dealt with in the National
Industrial Recovery Act.)
AFTER RECESS

(The hearing was resumed at 2 p. m. at the District of Columbia
Committee room, at the Capitol.)
STATEMENT OF L. A. JANNEY-Resumed
(The witness had been previously duly sworn.)
The 'HAIRMAN. Mr. Janney, you may proceed.
Mr. -ANNEY. Mr. Chairman, for the sake of the record, I should
say that during the recess I was told that I had been mistaken in
supposing that the majority of the Federal district courts' decisions
in which the constitutionality of the act had been in issue, had decided
against the constitutionality.
I think I explained that I had no statistics on that subject, and that
it was my supposition that the majority had gone against the
constitutionality of the act.
If I am wrong in that, I will be glad to be corrected.
The CHAIRMAN. I so understood you.
Senator BLACK. That would not be much indication of what the
Supreme Court was going to do anyway, would it?
Mr. JANNEY. No, certainly; and it does not affect my conviction.
Mr. BLACK. No; it is not any indication of what the Supreme

Court will do.
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Mr. JANNEY. I had just said that in dealing with codes in my
opinion Congress should invoke the collaboration of the Federal
court.
Congress may allow a generous latitude in the formulation of codes,
if it will enable the Federal courts to interpret and apply the will of
Congress according to its expressed declarations, instead of trying to
require the courts to be bound by legislation emanating from business
and the executives.
It' the legislative and judicial functions tare allocated, as I suggest,
to their traditional ]lhces in our governmental scheme, there will
still remaill tasls of tremendous importance to be l)erformed by the
exece..tive branrich.
Codes can be made very vduable, if codes for respective groups are
coordinated, and if their provisions, instead of being rigidly biuding,
are of sufliciently flexible effect, to permit sound experimeitation
toward the development, and eventual enforcement, of rules of business conduct,
An appropriate executive agency, of qualified personnel, can
administer a laboratory, so to speak, in which to test, what I have
called the "conditional regulations", until their soundness and
utility hove been demonstrated sufficiently to warrant their being
classed with the "approved regulations".
In the meantime, these untried regulations cannot be employed as
bludgeons for "cracking down" upon righteous dissenters, without
givia, the latter full opportunity to defend themselves, and to
demonstrate that the "conditional regulations" which they have
transgressed should not be judicially approved.
At the same time, if the conditional regulations were judicially
approved, they would become enforceable.
The executive agencies can be beneficially occupied with all of the
incidents of devising and testing code provisions, in reconciling differences of opinion, in conciliating conflicting interests, and in attempting to procure voluntary compliance with both the "approved regulations" declared by Congress, and with the "conditional regtlations" expressed in the codes.
In these ways, the executive agencies might make an invaluable
contribution to a process of evolution toward an ultimate, sound
codification of rules of fair conduct.
The courts would make their essential contribution to this evolution, just as they have been doing for generations under other statutes, and in the jurisprudence of so-called "unfair competition".
As the executives move forward, step by step, in the approval
of maturely considered rules, the courts may be relied upon to stabilize and fortify those rules when, upon all the available evidence, the
rules are found to be sound.
From time to time, Congress may see fit to transfer into the class
of "approved regulations", to be adopted and declared as congressional policy, rules which previously had been in the conditional class,
with or without judicial approval.
The process I thus propose has the merit, I believe, of reasonable
deliberateness, such that progress may be made with certainty, by
dependably beneficial increments, and with minimum tendency
toward confusion and misgivings among those who are to be regulated.
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I contrast such a program with the attempt that has been made
under the National Recovery Administration to accomplish too much
all at once: to apply to business a multitude of restraining straitjackets, where indeed they have been greatly needed, but without
first ascertaining whether they will fit, or can be made to fit, the
intended wearers.
The economic and social purposes we have in mind, and the adaptation of business habits to those purposes, are of too grave consequence to this country to be dealt with in any summary fashion. The
administration of the National Recovery Administration, it seems to
me, has undertaken to bring about a revolution in the national
attitude toward conditions which can be remedied, practically and
efficiently, only by evolution, aided by the persistent and industrious
efforts of all the factors of Government, industry, commerce, and
labor, each doing its part.
Although I recommend the evolutionary process, I would ask that
it be accelerated so far as is reasonably possible, consistently with sure
progress. That is why I would ask Congress to declare a catalog of
prohibited species of unfair conduct, in unmistakable terms, so that
the courts may be enabled to fall in step, and promote the advance
toward a stable jurisprudence as speedily as may be.
If this had been done a year and a half ago, we would have, by this
time, a considerable body of law affirmed by the courts for the guidance of business, instead of facing a number of decisions holding that
N. R. A. is wrongly constructed and cannot be enforced. We would
enjoy some degree of certainty, instead of being in the midst of
confusion.
Besides, the important duties of the executive agencies which I
have already referred to, they should be empowered, obviously, to
sue in the Federal courts, in the name of the United States, to enforce
the approved regulations declared by Congress, and to offer for adjudication the conditional regulations expressed in the codes.
If Congress so declare, the executives may be enabled to prosecute
violations in the criminal courts, or to seek injunctive remedies in
the equity courts. I am not inclined to favor criminal penalties
for transgressions that are so largely of a civil nature; but that is
simply one of the large aggregate of matters that Congress will
decide.
In addition to the right of the Government to sue for violations of
the statute and the codes, I would also ask Congress to authorize
suits by private individuals or organizations, when they, or their
members, have been injured or threatened with injury by the prohibited kinds of unfair conduct-that is, those kinds prohil)ited in
the words of Congress itself.
This right of private suit exists under the antitrust laws, and in
sonic instances under the Interstate Commerce Commission law. It
has always existed in the Federal courts, under the law of unfair
coil)etition. It exists under the trade mark, patent, and copyright
laws, all of which are intended to protect against unfair business
conduct.
I can see no valid reason for refusing the right of private s uit
against new kinds of' unfair conduct. On the contrary, there are
several reasons, which seem to me of controlling importance, in favor
of it,
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All regulatory measures of the kind must have a double aspect.
Theoretically the prohibited conduct is against the general public
welfare, but particularly it is felt with maximum effect by private
individuals or business or labor units. So many cases arise in which
a business unit finds itself in a dire emergency because of unfair conduct, and I think that business should have an opportunity to go
into a Federal court to seek its remedy, and I think there can be no
question but that the Federal courts can be trusted to deal with that
sort of situation tnder their equity jurisdiction.

I would like, if the committee please, to refer to a chart I have put

up here by which I want to illustrate some of the analogies that I
invoke in support of my argument.
(See fig. 1 for illustrative chart referred to above.)
Mr. JANNEY. In the first place, at the left-hand extremity of the
chart, you have the Constitution, and under that is Congress. Congress has power to regulate commerce with foreign nations and among
the several States.
In the exercise of that power, Congress has already declared in
antitrust laws that unreasonable restraints, monopolies, and so forth,
are unlawful. Under that statute the Government may enforce,
through the Department of Justice, or, in some instances, through
executive commissions; also private litigants may sue in the Federal
law courts for treble damages; private litigants may sue in the Federal
equity courts, and the courts must decide what are unreasonable
restraints, monopolies, and so forth.
The pink blocks on this chart illustrate what Congress may do, by
analogy to what it has already done.
Congress may prohibit unfair conduct in interstate and foreign
commerce; may authorize enforcement proceedings by the Government; and the Government agency for enforcement may be the
Department of Justice or the Federal Trade Commission.
I advocate as earnestly as I can that Congress authorize litigation
private litigation, in Federal courts, at law or in equity, and in the end
the courts must decide the issue, whether the conduct is fair or
unfair.
Senator BLACx. Do you mean the courts decide whether it is fair
or unfair without any congressional definition of what constitutes an
unfair practice or a fair practice?
Mr. JANNEY. No; not at all.
The CHAIRMAN. Getting back to the first pink block, would you
write into the law what is unfair conduct?
Mr. JANNEY. I would have Congress go as far as it is willing to
permit itself, to declare that A, B, C, and D are species of unfair
practice.

The

CHAIRMAN.

Does your bill have that?

Mr. JANNEY. Yes; it does.
The CHAIRMAN. Let us see what it says.
Mr. JANNEY. May I trouble you to turn to page 4, section 9,
entitled: "Illustrative Species of Unfair Conduct"?
I would like to have the committee understand that I do not
believe myself that the drafting of a section of this kind is a one-man
job. I certainly cannot lay claim to wisdom enough on the first
trial to formulate a section of that kind that would be perfect, but I
am illustrating the general principle.
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I have already said earlier that Congress may prohibit all kinds

of unfair conduct in interstate commerce.
Then, section 9 reads as follows:
Without limiting the generality of the declarations in subsection c of section 1

and in section 3 of this act, the following are declared severally to be species of
unfair conduct which shaIl
by any of sections 3 to 8,
court of the United States,
ment of child labor; unfair

be deemed actionable in any action or suit authorized
inclusive, of this act, and in any suit in equity in a
between citizens of different States, namely: Employor destructive price-cutting--

Senator BLACK. What does that mean?
Mr. JANNEY. I do not know, Senator.
Senator BLACK. Do you believe in that?
I" Mr. JANNEY. If it is unfair, or if it is destructive, yes; but I do
not pretend to be an economist, and I am putting that in there to
raise the question whether that is a good thing to have in the bill.
If it is, I am for it, and if it is not a good thing economically, I am not
for it.
Senator BAIRKLEY. What is your opinion about whether it is a good
thing or not?
Mr. JANNEY. I question it very much.
Senator BLACK. If we are going to have a provision against a
person selling too cheaply, then we should have a provision against
selling to high. Do you think that is correct?
Mr. JAN% -T. I thin so.
Senator BLACK. Have you anything like that in your proposal?
Mr. JANNEY. No; because I want to make it clear this section is
supposed to be legislation of general principles, and I expect to have
it kicked into 40 pieces.
Senator BLACK. As a matter of fact, do you believe in a competitive
system or not?
Mr. JANNEY. I do believe in' a competitive system with a floor
under it.
Senator BLACK. What kind of a floor?
Mr. JANNEY. A floor against unfairness.
Senator BLACK. Of course, the whole theory of a competitive
system is, if one nan wants to and can sell cheaper than another,
he can do it.
Mr. JANNEY. Yes; but I think a sound view of the competitive
system does not rest upon the capacity of a man to do things unfairly-to cheat.
Senator BLACK. To cheat, certainly.
Mr. JANNEY. I certainly think the sound view of the competitive
system does not require a man to submit to competition which is
based upon slave driving or very low wages.
,Senator BLACK. Yes; of course we can put that in, but that does
not refer to unfair destruct;ve price-cutting. We could pass legislation which legalized minimum wages and could pass legislation which
legalized maximum hours, but why should we pass any kind of legislation which puts a floor on the prices below which a man cannot
sell, under tlus system, unless we at the same time put in a ceiling
beyond which he cannot go on those prices.
Mr. JANNEY. I certainly think there should be a ceiling just as in
the antitrust laws, which is one ceiling. I would not advocate any
price regulation for two reasons. I am not at all sure whether it i's
sound legally, and I do not know whether it is sound economically.
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Senator BLACK. As a lawyer, let urs assume Congress should i)lss
a law or continue a law which gives somebody a right to determine
that a man shall he a law violator and sent to jail if lie sells too cheap.
Now, in the interest of the public, is it fair to pass su-i it, law unless
we go still further and limit profits an(l limit the dissipation of profits
l)y unfair bonuses and unfair salaries?
In other words, is it fair to the public to say we will protect you
from htiving goods sold too cheap, but we will not protect you from
having goo(s sold too high?
Mr. JANNEY. I think, if my knowledge of economics will permit an
opinion, that the public will take care of itself very largely against
prices that are too high.
Senator BLACK. How can they take care of themselves against
prices that are too high? If they no not buy, the output will be
reduced, and a scarcity created.
Mr. JANNEY. One thing I have in mind in feeling that some sort
of price regulation may be fair-and I am not advocating it because
it, is beyond my province-is that price-cutting so often results in
the surreptitious degrading of merchandise quality. I have seen that
happen in my own experience, so that the public, seeing the price
differential of merchandise and the merchandise looking the same,
buys the very cheap one when it is so skimped in quality that the
public is not getting as good a value at the low pride as it would have
got by paying the higher price.
That is something very difficult to deal with, and I think the
economists should get busy and try to solve it.
Senator BLACK. If we are going to try to protect the consumer on
that and say these men cannot sell unless they sell at this price, and
not sell at any price cheaper than this, your experience has shown
that some people have made extortionate profits and exploited the
public.
Mr. JANNEY. Of course.
Senator BLACK. Is it fair to limit the floor so you can not, sell too
cheap, and at the same time make no effort in the law to protect
against high prices and high profits?
Mr. JANNEY. Answering that as an academic question, I would
say it,
)ni
not fair to do one unless you do both.
S.nator BLACK. If we are not going to have a competitive system
andt are going to keep the public from getting the benefit of the cheapest goods it can buy, why should we not have imposed upon us the
responsibility of protecting them from goods at too high prices?
Mr. JANNEY. I have not the ability to venture any discussion on
that question.
Senator BLACK. You are a consumer?
Mr. JANNEY. I am.
Senator BLACK. If a court stepped in and tells a clothing manufacturer or a clothing merchant that he shall not sell you a suit of clothes
for less than $30 and you have got to pay $50 for that suit of clothes,
would you want, at the same time, to permit them to make 50 percent
or lOG percent on that suit of clothes
Mr. JANNEY. Not if I can help it.
Senator BLACK. Then if they prevent you from buying as cheaply
as you can got it, you would not want them to have that profit?
Mr. JANNEY, That is correct.
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Senator BLACK. That is the whole theory of the competitive system?
Mr. JANNEY. Yes, but, ts I say, I cannot advocate that sort of
provision, because I do not know enough about it.
Senator BLACK. You do not advocate this one here, either?
Mr. JANNEY. No; I say frankly I do not. I am neither for it
nor against it, because it'is beyond my field, and I have set up a
catalog here that is intended to be, as I say, in its nature, purely
tentative. I am setting u) a legal basis with the idea that this colnmittee is going to be advised by its economists whether the things I
have suggested are sound or not.
Senator BLACK. Let me ask you one further hypothetical case. The
steel code has a provision as to certain prices after they are published;
if anybody sells any steel at, less than the published prices, they are
fined $10 a ton. Would you think it fair for that to continue to be
the law if any of those steel companies are going to pay a milliondollar bonus in 1 year?
Mr. JANNEY. I would say then it, (ertainly is not.
Senator BLACK. It, woull be better for the public if we are going
to permit any so-called "stabilization of prices" to require that the
profit is not dissipated anywhere else.
Mr. JANNEY, Yes; unless competition is enough to keep the prices
from going unreasonably high, and, as to that, I do not know.
Senator BLACK. Of course, if the prices are fixed at a floor below
which they cannot go, they will certainly be higher.
Mr. JANNEY. The floor of the prices is fixed, but will normal competition above that floor keel) the prices from going too high? That
I do not know.
Senator BLACK. Certainly competition could work unobstructed,
and unhampered, if it did not have that floor.
Mr. JANNEY. Yes; and with disastrous results to everybody con-

cerned, I think.
Senator BLACK. however, it worked for 150 years in this country,
and worked for 2,000 years in many countries of the world.
Mr. JANNEY. Yes; with the consminer getting the wos-t of it a
very large part of the time, in my opinion.
Senator BLACK. On account of low prices?
Mr. JANNEY, On account of low prices and (utthroat competition.
Senator BLACK. Then the competitive system is bad, is it not?
M r. JANNEY, When you consider the low levels of the competitive
system, yes.
,,Kntr
BLACK. IYI other words, in your judglant, to make a
competitive system work, the governmentt must lieriit those who
manufacture goods, or must provide in sonie way that they cannot
sell below a particular price, and it would take a thousand accoultants easily a year to go over the steel corporations' books to ascertain
whether or not they are actually losing money.
Mr, JANNEY. Yes; I think so, aInd that is one of the reasons I am
not advocating that Congress declare in favor of price-fixing.
Senator BARKLEY. Did you appear before the Banking Committee
a year or so ago, in connection with silver?
Mr. JANNEY. No, sir; that is a third cousin of mille.
Senator BARKLEY. That is far enough removed.

Tie CHAIRMAN, You may )ro('eed, \i r. ,Ja
119782-3 -pr 4-20

y.
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Mr. JANNEY. Now, following out this chart, I have just been over
these pink blocks here, with the suggestion tht Congress exercise,
to the fullest possible extent, its power over interstate commerce by
forbidding unfair conduct in interstate and foreign conimerce, and
the suggestion that Congress authorize private litigation in tile
Federal courts.
Eventually, the courts must decide whether the conduct is fair or
u11fair, exactly as the courts must decide at the present time under
the Federal Trade Commission Act.
Then, with reference to the codes, in this third columin here, Congress may authorize cooperation, organization, and association in
business, when not violative of any United States law.
Congress may authorize codes, to declare policy approved by
executives, but should not give to codes the force of law.
Congress may authorize a Federal Fair Practices Board, to examine
and approve applications for codes, and to issue limited compulsory
codes. In that, I have adopted the phrase "Federal Fair Practices
Board" simply as a name for some executive agency to examine and
approve applications for codes and to issue limited compulsory codes
with reference to wages and hours of work, if Congress wants to do
that,
Even those codes, which I have referred to as compulsory to distinguish them, should be only prima facie evidence, and eventually
the courk must decide what is fair and what is unfair.
Now I have listed here some analogies, with the idea of showing
the committee that I have not proposed anything that is radical, but,
on the contrary, I am asking that we go back to traditional methods
of dealing with these subjects.
For instance, Congress has already authorized the registration of
trade marks-and, by the way, all of these things I will refer to relate
in one way or another to the regulation of trade conduct, and they
are intended to control business relationships against unfairness.
Under the Trade Mark Act, the trade marks are examined and
registered by the Department of Commerce, an executive agency which
corresponds with the Department of Justice and the Federal Trade
Commission, and corresponds with what, for a better name, I refer
to as the Federal Fair Practices Board.
These registrants under the trade-mark law may sue in the Federal
equity courts, and the trade-mark registration is prima facie evidence
in the Federal courts of ownership, and when we get into the court,
the court must decide whether alleged trade-mark imitations are fair
qr unfair.
We have the same character of issues running through all of these,
and in all of these instances we have left it to the Federal courts to
decide issues of that character.
Congress has already established the Interstate Commerce Commission, and the Interstate Commerce Commission sues in the Federal
court to enforce its orders, and in some cases private parties may sue
in the Federal courts under orders issued by the Interstate Commerce
Commission. In these suits, the findings of fact of the commission
are prima facie evidence, and eventually the courts have to decide
the issues there.
Congress already has said, in the Federal Trade Commission Act,
that unfair methods of competition in commerce, interstate and
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foreign, are declared unlawful. The Federal Trade Commission sues
in the Federal equity courts to enforce its oders.
There is no right, under the Federal Trade Commission Act, for a
suit by private individuals, although in some of the instances of unfair
conduct dealt with by the Federal Trade Commission the courts have
recognized private rights of action.
Now, issuing from an entirely different constitutional power which
Congress has, by way of illustration, is the patent, statute. This
patent statute has nothing in the world to do with the power to
regulate interstate commerce. The power to authorize the issuance
of patents is derived directly from the Constitution as a separate and
distinct power.
Under tlt statute, applications for patents are examined and
allowed, and the patent issued through another executive agency.
When that executive agency has performed its true and proper executive function, then the result of the performance of those functioiie
becomes prima facie evidence in court. The patent itself is prin;:a
facie evidence of its validity, and that prima facie evidence has grown

out of the performance of the executive functions, but it is not binding upon anybody, and is subject to judicial approval.

Then the

courts must decide the validly or invalidity of the patent, on issues
of novelty and invention and must decide upon infringement, which
are the same character of issues involved in these other cases, and, as
I said, that is all traditional procedure.
There is still another Power which Congress has derived from the
Constitution, and that is the power to ordain and establish subordinate
Federal courts. That, ot co-r3c, is wholly separate from the interstate commerce powers or any other powers of Congress.
Congress has the power to make all laws necessary for the execution
of powers vested in the Federal Government, or any department or
officer thereof.
Growing out of both of those, Congress has the power to determine
the jurisdiction of subordinate courts, not exceeding limits prescribed
by the Constitution.
As one illustration of interpretation by the Supreme Court of this
right to determine jurisdiction, I have quoted from the case of Kline
v. Burke, 1922 (260 U. S. 226). In that case the Supreme Court said:
Only thejurisdiction of the Supreme Court is derived directly from the Collstitution.
court
created ofbyCongress.
the general
government
its
jurisdictiou Ever),
wholly other
from the
authority
That
body may derives
give, withhold, or restrict such jurisdiction at its discretion, provided it be lnot exteiided
beyond the boundaries fixed by the Constitution.

Congress has already given to the Federal courts general equity
jurisdiction derived from the English High Court of Chancery as of
the year 1789. The Supreme Court has decided repeatedly that is
the source of the equity jurisdiction of the Federal courts.
State laws have no influence upon the Federal equity jurisdiction.
It makes no difference whether a State has an equity system of its
own. Federal jurisdiction is uniform throughout the United States,
and stands on its own feet.
Congress already has given to the Federal courts jurisdiction over
suits between citizens of different States, that specific power having
been conferred directly and explicitly by the Constitution.
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By reason of these powers I have just referred to, conferred upon
the Federal courts by Congress, private litigants may now sue in
Federal equity courts against citizens of different States for relief
against any conduct deemed by those courts to be actionable. There
are only these limitations, that the court in which the suit is brought
must have jurisdiction over the defendant, the amount in controversy

must be $3,000 or more exclusive of interest and costs, and equity
jurisdiction will attach only if there is no complete and adequate
remedy at law, the old familiar reason for invoking equity jurisdiction.
That is so thoroughly settled that there is no longer any possible.
question about the existence of those powers. Under those powers,
federal courts have already established the law of unfair competition
in suits between citizens of different States to regulate the conduct of
both intrastate and interstate commerce, and the books are full of
decisions in cases in which the issues involved have been only of
intrastate commerce without the slightest reference to interstate
commerce.
These yellow blocks on this chart involve the only possible suggestion of novelty that I have to make. In the first place, Congress
may specify unfair conduct which shall be actionable in Federal equity
courts in suits between citizens of different States, regardless of

interstate commerce powers. In other words, all of these powers are
derived directly from the Constitution and it would make no difference
if the Constitution had never given power over interstate commerce.
These powers would remain exactly what they are.
Congress may define statutory damages recoverable in Federal
equity courts in suits between citizens of different States.
Senator BLACK. May I ask you a question before you proceed
further?
Mr. JANNEY. Yes, sir; certainly.
Senator BLACK. From what constitutional provision would Congress derive the authority to set out what would be an unfair practice
between two barber shops in the same town in a State?
Mr. JANNEY. Explicitly none. When Congress takes any action
as suggested in this particular block on the chart, it says simply that
the Federal court shall have jurisdiction to try this kind of conduct,
and it remains with tne Federal court to decide whether this conduct
is inequitable or not?
Senator BLACK, Suppose it decided it was inequitable, but it related to some conduct or relationship between parties, which relationship did not spring from any power given in the Constitution.
Mr. ,ANN EY. Well, most of the things that the Federal equity court
can Go, and particularly in these unfair competition cases, do not arise
from anything except what is intrinsically in equity jurisdiction. For
example,
p
ekircnie
maetoiit~i andSpps
I wi ophefito
N6th you, and you have high-grade nectnls n
ol iet
steal some of the goodwill you tvc created with the l)roduct. I
imitate the appearance of your 1)ackage so titt I can (eceive the
public into accepting my stuff when they think it is yours. There is

no factual situation there that bears any relation to the powers of

Congress, but it is inherent in equity jurisdiction that you mify go
into court, and get injunctive relief and damages for the injury I trove
done to you.
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'Senator BLACK. It is your idea that Congress has the power to
-give the right to Federal courts to try any case where they obtain
jurisdiction of the persons by reason of diversity of citizenship, because Congress sets up that some conduct on the part of the business
man is an unfair practice?
Mr. JANNEY. Congress can authorize the Federal courts to do that,
but the question remains whether the Federal courts will or will not
do it, because the ultimate decision will remain with the court to
determine, is it fair or fair, exactly as arises down here [referring
to the lower right-hl1 block on the chart]. Under the Federal
Tra(e Commission Act Congress has said that people must not
indulge in unfair c(om)etition, but twe court must always decide
Whether the conduct is iinfair or not.
Senator BLACK. Your idea that Congress can invest a court with
jrisdiction to determine what are unfair practices under the Federal
1rade law, being true, it necessarily follows, does it not, that Congress would have a right to deternune what are unfair practices between two types of business in the same State, because the court gets
jurisdiction merely by reason of citizenship of persons, and as I understand, the fact they get jurisdiction of persons would not alone
give then power to try any case?
Mr. JANNEY. No; not at all; but under this power of the Federal
courts to decide between citizens of different States, they can, without
the assistance of Con ress at all, recognize new species of conduct
.as being actionable, with no precedent at all to go on.
Senator BLACK. Is it not necessary at all that there be a violation
,of the Federal law or State law?
Mr. JANNEY. No.
Senator BLACK. Then they can make laws.
Mr. JANNEY. They do make laws. Equity jurisprudence today

consists very much of the enunciations by the successive chancellors.
Senator BLACK. The courts, then, are legislative as well as judicial.
Mr. JANNEY. They are; in equity.
Senator BLACK. If your statement is correct, it then necessarily
follows that it must be recognized that the courts are legislative as
well as judicial.
Mr. JANNEY . In equity, yng. I would be very glad to submit to
you some interesting excerpts from decisions on that very subject,
bat I did not want to take the time to go into so much detail.
The CHAIMAN. If you will give them to us we will put them into
the record as extending your remarks.
Senator KING. Are you contending that the courts have jurisdiction with respect to alleged unfair trade practices where the litigants,

both plaintiff and defendant, are residents of the same State?
Mr. JANNEY, No, sir.

Senator KING. The question of diversity of citizenship would cut
no figure?
Mr. JANNEY. No, I do not contend that.
Senator KING. It is only between citizens of different States?
Mr. JANNEY. Yes; it is between citizens of different States, and I am

suggesting the utilization of the two powers, first the power over

interstate commerce, and, second, the power of the Federal courts to
afford remedies between citizens of different States, so that a double
use of the power in the Federal Government may be brought to the

purposes of the regulatory measures that Congress may wish to take.
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Senator Kxo. One of the parties would have to show that they were
interested in the unfair practice.
N11r. JANNEY. Oh, yes. I should have said this, when I was telling
what were the inecessities for this jurisdiction, that the plaintiff 1iiust
show damage to himself.
Senate, KINO. In other words, you are trying to strengthen the
Governmuit's position with reference, to intrastate business, where
persons in different States are affected?
Mr. JANNI.Y. Yes, sir.
Senator KINo. And also to undertake to carry out the interstate
authority?
Mr. JANNEY. Yes; exatly; because, as I said this morning, it seems
to be a tremendolusly serious thing that interstate comnmerc should be
regulated as to wages, hours, and all sorts of rules of conduct, while
intrastate conmnerce directly competing with interstate commerce is
without any uniform regulation from any lFederal source at all. I
think the partial regulation applying only to interstate commerce
would leave interstate commerce at a serious disadvantage.
Senator KNu. Do you think the present law is specific enough?
Mr. JANNEY. I think front a legal viewpoint the present law tries
to go far beyond any destination it can reach, but I think there
should be enough Federal power applicable to this situation to regulate all of the characters of conduct which Congress wants to condemn and which have any effect upon the national business life.
The only situation that cannot be reached by one or the other of
these two exercises of Federal power would arise when one resident of
New Jersey, for instance, coinits Lnfair competition against another
resident of New Jersey. That (oes not atreet, in iy opinion, the
national interest suLIIently to engage the attention of the federal
Government, and I do nt think it should. The Federal courts
cannot entertain a suit over a situation of that kind, but the moment
either one of those citizens of New Jersey does either one of two
things-either emerges from New Jersey into interstate commerce,
or commits an act of offense against a citizen of another State-then, in either of those instances, that citizen of New Jersey makes
himself directly amenable to Federal control.
Senator BARKLEY. I think you said this morning you thought the
equity jurisdiction of the Federal courts might be exercised even in
a case between citizens of the same State where one was guilty of an
unfair practice toward the other.
Mr. JANNEY. No, sir; I did not intend to make any such statement.
Senator BARKLEY. I know I askid you the question, and maybe
you misunderstood me or I misunderstood you, but I had in mind the
relatively small number of such lawsuits involving diversity of
citizenship that might be brought as compared to the number of
unfair practices that might be engaged in wholly within a State, and
I understood you to say that the jurisdiction of the Federal court
might be extended by Congress so as to include lawsuits of that sort.
ili
Mr. JANNzY. No, sir; I must have failed to make myself clear.
Senator BARKLEY. There would be no remedy at all, so far as the
Federal Government is concerned, in the matter of unfair practices
committed within a State, as against another concern in the same
State?

INVESTIGATION OF NATIONAL

RECOVERY ADMINISTRATION

1081

Mr. ,JANNEY. That is true, unless diversity of citizenship occurs or
lunles incident, of inteoutlite con lIIeCvt' ilre present, III the albse I e
of t hose, I think the Fedein ( vmcninot has Io akoans of cot ,),
Senator BLACK. Are there not other constitutional powers that

could be invoked?
Mrll'. JANN EY. NoiI oWicu. to imi uti present.
Senator BLACK. Suppose the Government, through the Reconstruction Finance Corporation, should not lend any money to any coin-

pany engaged in unfair practices, would it have the right to do that
under the Constitution--it, would have the right to lend money to
anybody it wanted to, would it not,?
Mr. ,ANNEY. I have no idea, and I have given Ilo thought to it.
I would rather not try to answer it, We have heen so deluged with
half-baked commentary on this general situation, that I want to
make no half-lbiked conientary of that kind.
Senator BLACK. It is lIornbook ltw that anybody who wants tk)
lend money can lend it or refuse to lend it to anybody, for any reason
he may see fit.
Mr.'JANNh'Y. 1 think that is perfectly clear.
Senator BLACK, And a man can make a contract with anybody he

wants to, or decline to enter into it, so long as ihe does not enter into
any unlawful conspiracy?
Lr. JANNEY. Yes; that is correct, but there are limitations on contracts a man may make.
The CHAIRMAN. I notice you say in your bill that this act does not
repeal or modify the antitrust laws and the Federal Trade Commission Act. May I ask, do you believe that business in going into
these voluntary codes would be frightened if in this law it should be
written that in no way is the antitrust law repealed or modified, and
not even giving in the new statute the right to meet for purposes of
codes of fair practice; do you believe that would be in violation of the
antitrust act?
Mr. JANNEY. Not. as written, hit perhaps as it has been sometimes
interpreted,
The CHAIRMAN. If that is stricken out of the law we propose, and
it is written that it in no way modifies the Sherman antitrust law, do

you believe business then would become partners in meeting for the
purpose of forming any kind of a code of fair competition?
Mr. JANNEY. As a legal adviser to business, I certainly would not
be afraid of it.
The CHAIRMAN. You think the courts would uphold the right to
have a meeting for that purpose?
Mr. JANNEY. I think so, beyond question. In order to avoid any
question about it, my suggestion in this draft of the act, in subsection
(b) of section 1, is this:
It is hereby declared to be the policy of Congress to sanction and encourage
cooperation, organization, and association amen g persons participating or
attempting to participate iII industrial or commercial rlationships (as hereinafter

defined), provided such cooperation, organizations, or association shall be fair and
reaso;iable in mthod and operation and shall be designed and calculated to
serve purposes that are sound socially and economically, ald shall not be violative
of the policy of any law of the United States, including this act.

I would expressly encourage business to cooperate.
need the opportunity.

I think they
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However, as I indicate in tile first subsection of the draft of the act,
after saying that the act supplements and does not repeal nor modify
the antitrust laws or the Federal Trade Commission Act, as hereinafter identified, I suggest:
It is the intention of Congress that the antitrust laws, the Federal Trade Cornmission Act, and the present act be interpreted collectively as the comprehensive
declaration by Congress of policy concerning standards of conduct in industry
ai1 d commerce,

In other words, I would like to see brought about a situation where
the antitrust law, the Clayton Act, the Sherman Act, the Federal
Trade Commission Act, and the new act, would be incorporated in a
single body of law, in effect, so that each will have an effect upon the
interpretation of the others.
Under the usual rules of interpretation, the more recent act would
have its effect upon the earlier acts.
Senator BARKLEY. Where you found some of these acts going in the
opposite direction from all of the others, which one would take
precedence?
Mr. JANNEY. The later act would influence the interpretation of the
earlier act.
Senator BARKLEY. Of course, it is not possible to forecast just
what this set of circumstances some court might hold is a violation of
the antitrust law. For instance, if two or more concerns should meet
in a conference to agree on wages, even though they were an increase
in wages, or agreeing on shorter hours for labor, it might have a material effect upon industry and commerce, or many things that would
be done by agreement that might jointly be desirable; but would
business men take the chance of entering into such a voluntary agreement under the encouragement of one department of the Government
if another department is in a position to prosecute them for doing
that very thing?
Mr. JANNEY. Certainly so, if this later act expressly authorized the
making of codes, and defines what shall be the legal effect of codes
when made, we would definitely instruct the courts that it is the will
of Congress that people shall be authorized to get together and make
codes.
If what I further define, that is, the code shall have no more than a
prima-facie effect, if that were made clear in the statute, the courts
could regulate those things.
The CHAIRMAN. That is one of the big problems confronting this
committee, Mr. Janney. We do not want to affect the Sherman
antitrust law, but we do not want to fix the law in such a way that if
the business people could get together for the formulation of a code of
fair competition, they might run the risk of violating the Sherman
antitrust law and incur the very heavy penalties provided in that law.
Mr. JANNEY. With that in mind, and because of the probable
difficulty that business will have in adjusting itself again to such an
act as this, I have suggested on page 13 of my draft act, a temporary
and conditional exemption, and Congress can set up any exemptions
it wants to.
Senator BARKLEY. In that connection, it might be impossible for
Congress to set tip in detail the exemptions, just like it is impossible
for Congress to fix rates in the matter of regulating commerce among
the States. Would you advocate that Congress attempt to set out
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all of these exemptions in the law, or otherwise some executive to do
it?
Mr. JANNEY. May I read this section 18, and I think it will answer
your question. It reads as follows:
When a code of fair conduct shall have beei approved )3' the Board as provided
in section 14 of this act, anTy conduct expressly sanctioned in such code shall be
presumed to be lawful until it shall have been adjudged to be unlawful by a court

of competent jurisdiction upon final decree or judgment, after appeal or prosecution of writ of error, if any. Any person who has complied with said code, and
has practiced such expressly sanctioned conduct within the period following
approval of the code and preceding such adjudication, shall be exonerated from
period, any misdemeanor under
any intent to commit, by such conduct within said
the antitrust laws; and to the extent of said conduct within said period said party
shall be exempt from criminal prosecution and from penalties and forfeitures
tinder the antitrust laws and from liability for threefold damages tinder section
15, title 15, of the Code of the Laws of the United States. The exoneration and
exemption aforesaid shall apply also in respect to such conduct continued within
90 days next following the date of such adjudication, provided that any party
seeking to avail of such exoneration or exemption shall be reasonably diligent
during said 90 days in reforming his conduct consistently with said adjudication.
Nothing containedl in this section shall be construed to exonerate or exempt any
person in respect to conduct not expressly sanctioned by a code with which such
person has continuously complied, or to exempt any person from liability it) equity.
Tlt means that someone goes in good faith into a code operation,
h, obeys the code, lie does not go beyond the conduct expressly
authfnrized in the code, hut unfortunately some court finds that
certain conduct has been violative of the antitrust laws. He stands
exempt for the period tip to that adjudication, from liability.
The CHAIRMAN. It says when a code of fair conduct shall be approved by the Board, theon they are exempt.
Suppose that the gentlemen should meet for the formulation of a
code, and they discuss their business, and so on, and they get together
on a code, then they might be subject to some arraignment or attempted arra'ignment for violation of the Sherman antitrust laws in
that meeting.
Mr. JANNEY. I think that is conceivable.
The CHAIRMAN. Ilow would you get out of that?
Mr. JANNEY. My off-band opinion as to that, is that we should not
get out of it.
The CHAIRMAN. HOW would you ever get the business people
who might te frightened at this Sherman antitrust law and its heavy
penalties, to get together and discuss a code and try to arrive at a
code that might be sanctioned by the Board, if they were going to run
the risk of being prosecuted?
In othe: words, your bill takes care of the situation after it has been
sanctioned and approved, but it does not sanction the initial step in
arriving at a code.
Mr. JANNEY. In the part of that draft act, which authorizes the
making of the code, perhaps it could be improved to meet the matter
the Senator has in mind, but I believe there could be no danger of fear
that conduct not expressly prohibited in the antitrust laws would get
anyone in trouble.
The CHAIRMAN. That is a question we have got to get together on.
Senator BLACK. As an illustration, I think we can do this without
much difficulty. Suppose we reached the conclusion that we wanted
to give them the right to regulate their hours and wages, it would
be exceedingly easy to put a provision in the law that wherever these
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people might get together for the purpose of agreeing on wages in
a code, and hours, provisions in a code, that it shall not be a violation
of the antitrust law, and that would clearly relieve them from any
obligation, would it not?
Mr. JANNEY. Yes.
Senator BLACK. And if we wanted to ade some other clause to
that with reference to fair practices or unfair prictices, we could
likewise add that and state when they met for that purpose it would
nbt be a violation of the antitrust laws.
Mr. JANNEY. Surely, we could do that.
Senator BLACK. And we could state specifically in point that, if
while they were meeting in the attempt to agree on a code, they
should attempt to agree on prices among themselves, and went into
a price-fixing agreement, that should not exempt them, and then
they would know that they could not fix prices.
Mr. JANNEY. That would be a very certain way to handle it.
The CHAIRMAN. If when they are having that meeting some fellow
who wanted to be a bad boy should mention price-fixing and it got
out, and the court got in on it, then some innocent fellows might
be convicted of a trust-law violation.
Mr. JANNEY. I have never had any feeling that innocent people
were going to be convicted under the antitrust law.
Senator BARKLEY. You would be satisfied if all of the guilty
people would be convicted, that would be satisfactory?
Mr. JANNEY. Yes; I should think that would be much better.
Senator BLACK. There might be a bad boy, and somebody said
they are all bad when they get together, but unless they actually
got together on a fixed price and all submitted to it, there would be
no reason for them to be prosecuted. They certainly would not be
so timorous or fearful about it unless they thought they had actually
fixed prices.
Mr. JANNEY. My experience in American business is that it is not
particularly timorous about driving up as close to the prohibitions
of the law as they can drive.
Senator BLACK. I think that is justified.
Mr. JANNEY. I think it is entirely justified when the purpose is to
comply with the law, and not simply to evade it. I personally would
have no difficulty in advising a client under some such act as this,
and, of course, I say always that the language of my drafted act
could be improved in many respects, but under some such act as
that, I would have no difficulty, and I think lawyers generally would
have no difficulty in advising their clients that they are perfectly
safe to do anything they like in good faith toward building up a
cooperative effort, so long as the language of the antitrust law and
the other laws, and this law does not prohibit it expressly or by
reasonable implication.
I have just two steps further on this chart. The first is, Congress
may authorize business organizations, when legal entities, to sue,
in representative capacities, in Federal equity courts, against citizens
of different States. I had in mind there an effort to minimize the
need for litigation, an effort to systematize the trying of test cases,
so that we may make rapid progress in building up a jurisprudence
on these regulatory subjects.
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What I am advocating there perhaps need not have been put in
a yellow block, because there is nothing new about it. The Supreme
Court of the United States in a most interesting case rendered a
decision in a suit by the Associated Press in behalf of its members,
which I would like to take just a minute to review, because it illustrates
two important points.
There, the Associated Press sued the International News Service,
and showed that the International News Service had adopted a practice of getting, for instance, the New York Times, or some other
Associated Press pape: 'is soon as it got on the streets of New York
at 11 or 12 o'clock at night, and taking the Associated Press notices
out of that newspaper and telegraphing them to the International
News Service members in the Middle West, the.Rocky Mountains,
and on the coast, so that they might, in their first editions next morning,
publish Associated Press notices,
The Supreme Court was confronted with the fact there was no precedent for remedy against any such practice as that. The difficulty,
referred to by the court at some length, was that there was no property right in those new items, they had not been copyrighted, and
therefore under the law, and at the common law, the instant those
new items were published and put on the street, all property in them
was lost, they belonged to the public.
There was no misrepresentation involved in the case, because the
defendant said nothing about the source of this information. There
was not the usual thing in an unfair competition case, in which one
man passes off his product as that of somebody else, and there were
none of the usual incidents of unfair competition.
Nevertheless, the Supreme Court said to the Associated Press, the
plaintiff, which was present in court representing its members, you
are entitled to equitable remedies against this, it is unfair, the defendant is taking advantage of your labor, your expenditures of
effort and money, and the defendant should not be permitted to do
that, and an inji.nction was ordered.
There was a suit in which the sole jurisdictional ground was that
of diversity of citizenship, and the case is important as a precedent
for that, reason.
It is important as a precedent, for another reason, because the
Supreme Court gave equitable remedies in a case where there was
no precedent whatever. It gave remedies without any aid from
Congress, without ainy suggestion from legislation ait aill.
In other words, it was an instance of a chancelor's recognition of a
new right of action, and the Supreme Court, recognizing that this
new kind of unfairness should be considered actionable, so held.
Now, that sort of evolution, involving new rights of action and new
reasons for applying equitable remedies, has been going on forcenturies.
Cardinal NN
oolsey, when lie was Lord Chancelor of England, acted
along those lines, and became an outstanding chancelor in his judicial
capacity, and ever since then the chancelors have been doing exactly
the same sort of thing.

I ask nothing mere than that this age-old process be accelerated by
the action of Congress in the respect referred to here, and that Congress, as to any items it is willing to express, may make those items
actionable in the Federal equity courts.

1086
*

INVESTIGATION OF NATIONALi

RECOVERY ADMINISTRATION

As i say, there is nothing novel about it, nothing that involves any
new economic theory or any new legal theory, it is simply the utilizaion of instruments already at hand, for the Federal Government
to use, if it wants to.
Sfirther purpose of this proposed program is this: If we have a
code authority operating tinder it .ol, the code being prima facie
evidence of the validity of its provisions, that code authority--let us
say it is incorporated in Arizona----uiay sue in 47 different States in its
representative capacity to test the legality and enforceability of the
provisions of its code. I would be very much in favor of placing the
litigation policy in the hands of the code authority, or the trade association, becaLIse always under the plan I am suggesting they would be
subject to the c.aurts; they would be submi)itting to the courts prima
facie evidence that the Federal court nay accept or may reject,
according to the equities as they may appear on the evidence in the
case.

*
i

Thus, business organizations or individuals may attack unfair conduct by stilt in tile Federal courts against, citizens of different States,
regardless of interstate commerce, and in the end the court
ist
decide whether the conduct complained of is fair or unfair.
In other words, we go back to the same character of issue that the
courts have been called upon to decide in these earlier instances I
have pointed out.
I can see no valid reason for refusing stch rights of priv ate suits as
I have sllgg-este(l. On the contrary, there are several reasons, which
seem to me of controlling importance, in favor of private suits.
In the first place, I believe it would be impossible to procure adequate enforcement of regulation, if the powers and duties of enforcement were lodged in the Government alone. We have observed the
attempt to procure enforcement under the law prohibiting the liquor
traffic. There it was a main defect that the Government's trained
personnel was not sufficiently numerous for the purpose. I would
apprehend ,C.like difficulty under N. 1. R. A. or any substituted statute.
It is hardly possible that any special enforcement group could be
set up within the central staff of the Department of Justice in sufficient numbers to attend adequately to the prosecution of unfair
conduct. The duties would devolve largely upon the Federal district
attorneys or upon some organization such as the Federal Trade
Commission.
I have the highest respect, of course, for the district attorneys and
for the Federal Trade Commission, but I cannot fail to recognize
that they are not equal to the total task.
The district attorneys are already busy mnen. They will be much
busier under other regulatory laws, such as the Securities Act, the
proposed new Food and Drugs Act, and the like. It goes without
saying that it. would be quite impossible for them or their staffs to
undertake immediate enforcement proceedings, whenever called for,
however pressinf, the emergency. They must observe the routine of
they consider
obligationis
and importance,
take up their iinder
c tes inthewhat
theirbeoffici:l
direction
of the
to
tile order
of their
Attorney General.
As against that situation, it should be borne in mind that promptness of action is of the utmost importance in protecting all phases of
business, employers and employees, against unfair conduct. Irrep-
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urable harm can be accomplished so speedily that it should be made
possible to invoke the intervention of courts on a moment's notice,
and with a minimum of red tape. OtherwNise the harm is done and
the transgressor has taken the benefit of his unfairness.
Furthermore, it should be recognized that the value of a regulatory
law resides largely in its deterrent effect, which should dissuade all
but the confirmed recalcitrants. And that deterrent effect is strong
in direct proportion to the speed and certainty with %hichi the law
can be enforced. A multitude of bootleggers were little, if any,
deterred when they could follow their profitable occupations for
many months before the prohibition agents could detect them and
the district attorneys could get around to prosecuting them. Similarly, the cheaters in business will be little deterred if they can feel
relatively secure in the belief that it will take the Government a
long time to overtake them.
A very different state of mind would be induced if the cheaters
were made aware of the fact their that own injured competitors, or
organizations representing them, could prosecute the offenders
immediately, and would be very likely to, in the Federal courts, for
injunctive relief and for the recovery of heavy statutory damages.
Private individuals and their organizations would have their
lawyers always at hand for prompt action--counsel already familiar
with the business problems of their clients and ready to sue at once
for the remedies obtainable in the Federal courts, upon proper showings, by restraining orders and by temporary and permanent injunctions.
Other and quite different considerations argue in favor of the right
of private suit. There has been much complaint about the injustice
done to the small business men under the current operations of
N. R. A. If there is any place on earth in which the business man,
large or small, can procure relief against oppression, it is in the Federal
courts. It should be easy for the minor and uninfluential business
unit to choose whether he would rather take his chances in a Federal
court, or at the hands of a field representative of an executive agency,
or before some regional compliance board, or the like.
In recent months, if a small business found itself persistently
harassed by a dominant unit in its industry, what would have been
the prospect that the injured party could persuade the Department of
Justice to move promptly and vigorously for its relief?
Against the proposed right of private suit, it will be argued both
that private litigation would be likely to congest the Federal courts
and that the expense of litigation would he too great for the relatively
impecunious victim of unfair conduct, and equally for the defense
of those' who might be wrongfully sued by financially stronger adversaries.
Neither of these arguments impresses me.
Some of those who fear congestion in the Federal courts advocate a
special tribunal, perhaps with regional branches, to try cases of unfair
conduct, at lcat in a )reliminary way, relying upon the courts
eventually to enforce their orders. It has been suggested that, the
whole matter be left to the Federal Trade Commission.
* But if it is feared that the numerous Federal district courts would
be overburdened, although one or more judges can be found in every
Feder l judicial district in the country, it is hardly likely, that the
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cure can~be found in a single executive commission having relatively
few members and relying necessarily, to a large extent, upon a corps
of field examiners whose qualifications cannot be compared with
those of the Federal judges.
In my opinion, Congress should face the fact that a considerable
volume of litigation may be absolutely indispensable if the proposed
regulation of business is to have any practical and uniform effect.
There is no virtue in making gestures of regulation, unless the intention is to prosecute enforcement as vigorously as need be. If litigation is essential for the carrying out of the will of Congress to stamp
out unfair business conduct, then provision should be made for the
reasonably prompt dispatch of that litigation.
Evidently, such provision could be made by increasing the number
of Federal judges, from time to time, as the need appears. Otherwise, it would be practicable to proceed, as is frequently done already
in many cases, through masters in chancery, who hear the witnesses,
assemble and analyze the evidence, hear arguments, and report conclusions to the supervising court. This method saves a great deal of
time for the Federal courts, and it has the merit that the proceedings
are always under the control of a qualified judge. This procedure is
decidedly superior to that in which a field examiner, in Oregon, for
example, remote from any supervisory control or advice from a commission having headquarters in Washington, collects evidence and
reports it back to the commission.
Generally speaking, the expense to litigants, in suits in Federal
courts, andin proceedings be ore masters, should be no greater than
the expense involved in equivalent proceedings before an executive
commission-particularly if we take into consideration the necessity
for counsel from distant points to attend hearings in Washington,
and then to try their cases after all in the Federal courts if some of
the litigants are aggrieved by the Commission's conclusions.
If it seem necessary, it would be worthwhile for Congress to consider the appointment of numerous masters in chancery, to be paid
by the Federal Government, and to act under the supervision and
control of the Federal courts, as they do now, in order to speed the
progress of important litigation and to relieve the litigants of some of
the expense burden. This would be hardly more costly, and vastly
more efficient, than to support a large corps of field examiners,
under an executive commission, which would be required if the
apprehended large volume of litigation should materialize.
The fact that the Federal district courts are scattered all over the
country, and are therefore easily accessible to litigants wherever
located, would facilitate prompt action and at the same time would
tend to reduce the expense of litigation.
The personnel of the Federal courts, beyond question, embodies as
high qualities of integrity and ability as can be found in any group
in the world. When it is possible for them to do so, under the resstraints imposed upon them by the Constitution, they are quick to
enforce the will of Congress. In dealing with the regulation of
business, the functioning of these courts can supplc-nent, with the
highest effectiveness, the action of Congress.
: These courts must always remain the refuge of the injured citizen,
whether he has been damaged by violation of a Federal law or by
the misconduct of a citizen of another State. Is there any reason
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why the citizen injured by unfair business conduct, should be denied
direct access to these courts, and, instead, should be compelled to
ask, and to wait for, the Government to fight his battles?
After all, the issues of unfair business conduct have a double aspect.
The offenses are theoretically committed against the good of the
Nation; but more frequently than otherwise the acute results are
felt by individuals or by groups of employers or employees. Why
should not these, the parties primarily affected, be enabled to seek
their natural and traditional remedies by direct appeal to the courts?
The example of the so-called "Belcher case" emphasizes the point
I am trying to make. A Federal district court had held N. I. R. A.
to be unconstitutional; the case had arrived at the United States
Supreme Court for review; the suit had been started by the Government, which, being defeated, had taken the matter to the higher
court.
It is of the utmost important that the entire body of business and
labor be informed as to the constitutionality of the statute. If it is
not constitutional, then something must be done about it. Either
Congress will cure the defects of the statute, or else business and labor
must readjust.
Now, however, the Government has abandoned this case in the
Supreme Court, so that the period of trying suspense is to be prolonged,
regardless perhaps of the interests of individuals, and businesses generally, who are trying to steer their courses lawfully but do now know
how to do so.
I do not presume, at this juncture, to question the sagacity of the
move to abandon the Belcher case. On the other hand, I cannot but
question the wisdom of placing within the reach of the executives exclusively, the power to say whether or not the Supreme Court shall
be asked to pass upon issues vitally affecting the whole people, so that
the appearance of a new Solicitor General may determine what is to
be done, without regard to the opinions or needs or predicaments of
the individuals immediately affected.
It is quite possible that abandonment of the Belcher case is wise; I
am prepared to suppose that the prosecution should not have been
begun in the first place. Perhaps the reasoning of the new Solicitor
General is better than that of all his predecessors in the control of the
case. These questions are beside the point.
The shocking aspect of the matter is this: Executive agencies
promulgated a code against which, I assume, Belcher protested. In
doing so, the executive agency adjudicated against Belcher'sc protest,
and then issued the code is presumbly binding law. Bel her, consistently with his protest, violated the terms of that law. He was
indicted and was about to be tried in a criminal court, at the instigation of executive agencies. He attacked the constitutionality of the
supposed law under which he was indicted.
A multitude of employers and employees are vitally interested in
the outcome. The lower court decided for Belcher. The executive
agency took the case to.the Supreme Court, while the country waited
to see what would happen, so that authoritative guidance eventually
might be had. But, the executive agencies now decide that the country shall be denied the decisive statement of the law, one way or the
other, which it so greatly desires.
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In the meantime, there are almost countless instances in which
employers and employees are suffering dire injury from unfair conduct, contrary to the entire spirit of N. It. A. But they can do
nothing about it, They could if they possessed the right of private
suit, so that a few test suits, to determine basic issues, could be pressed
to final determination.
One of the slogans of N. R. A. has been that business should be
given the opportunity for "self-discipline".
Tinm and time again
we have been asked to accept this as an underlying theory of N. R. A.
But the primary meaning of discipline, the verb, is "to train to obedience or subjection", and of the noun, "systematic training or subjection to authority". This implies much more than moral suasion,
which the members of a business group may bring to bear upon each
other. It implies the capacity to force obedience, and to train to
subjection to laws, by compulsion if necessary.
* Hence, when N. R. A. persuaded business to attempt "self-discipline", it would seem that this must have meant that business itself
should )e enabled to seek enforcement of the regulations imposed
upon it.
In fact, however, business has enjoyed no opportunity for selfdiscipline, and it can have none unless individuals or groups, or both,
be permitted the right to private suit. Otherwise, business and labor
must be content to look to the executive branch of the Government
as a sort of exalted schoolmaster who can take or neglect disciplinary
measures to suit his convenience, or his preoccupation with other
matters, or his political inclinations of the moment, vi ;1e Iris students
follow their own impulses and some of them commit inc': biblee in aylrem
upon others.
The reasons I have already given should suffice, I believe, to indicate to Congress the definite need that private individuals be enabled
to seek their own remedies against prohibited unfair conduct, quite
apart from the power of the Government to seek remedies in the
name of the United States. Congress may place its entire faith in the
competency of the Federal courts to prevent abuses of rights of
private suit, and to apply remedies in all proper cases, if only Congress, by appropriate legislation, will point the way.
As a further safeguard against the possibility which , in ray opinion,
is largely negligible) that the right of private'suit might be'abusedI would ask Congress to authorize the Department of Justice to
intervene, in behalf of the United States, in private litigation, whenever the public interest may seem to require it.
Aside from the fundamental justice and the practical expediency
which would be served by authorizing private suit, there is a further
reason for permitting individuals, or their authorized organizations,
to seek their own remedies. To (co so, would be to throw open for
purposes of regulation, the wide jurisdiction of the Federal courts in
suits between citizens of different States.
For a great niany years, it has been true that a citizen of one State
might sue, in the Federal courts, against unfair competition committed
by a citizen of another State, regardless of any circumstances of interstate commerce. In such a suit, the Federal court, sitting in the
district of which the offender is a citizen, may grant injunctive relief
and may decree the payment of damages to the injured party, despite
the fact that the offender's business may have been confined wholly
within the State of his residence.
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This power of the Federal courts was derived from Congressional
enactment expressly authorized by the Constitution, and is wholly
distinct from that other Federal power under which Congress may
regulate interstate commerce and the courts may enforce its regulations.
The distinction is well illustrated in the two cases before Judge
Fake in New Jersey, to which I have already alluded. Judge Fake,
a United States district judge sitting in New Jersey, on March 13,
1935, held unconstitutional the attempt, under an N. R. A. code, to
regulate hours of labor and wages in manufacture within the State of
New Jersey.
Contrasted with that case, I myself had occasion a few years ago
to sue in Judge Fake's court, in New Jersey, in behalf of a New York
corporation, against a defendant, a citizen of New Jersey, who had
been guilty of unfair competition against the New York corporation.
The plaintiff's manufacturing plant was located in New Jersey. The
products of that plant entered into competition with those of the
defendant, solely within the State of New Jersey. The defendant
did no business whatever outside of New Jersey; hence there was no
issue of interstate commerce, nor could there have been, between the
parties.
Nevertheless, the parties being (itizeus; of different States, the court
could, and did, take jurislietin and issued a sweeping injunction
against the acts complained of, quite regardless of the fact that they
were entirely removed from interstate commerce.
Thus the courts are already prepared to exercise a Federal power
against unfair business conduct confined within a single State.
Many different species of conduct, in a steadily increasing range,
have been recognized as actionable by the Federal equity courts.
There has been a long history of development of the jurispnidcnce
of unfair competition, during which the courts have granted relief
against injurious unfair conduct.
As yet the courts have not reached the point at which they are
willing to say, of their own volition, that the exploitation of labor or
destructive price cutting, or the like, is actionable unfair conduct.
On the other hand, the courts have more and more stressed unfairness
as one of the controlling factors of actionable conduct. There is
little, if any, difference in principle between the kinds of unfairness
which 6L.. Federal equity courts have already redressed and those
kinds which are sought to be prohibited under N. I. R. A. or a superseding statute.

What should be considered actionable and what should not is
mainly a matter of public policy. In time, I have no doubt, the
Federal equity courts, with no aid from legislation, would themselves
arrive at the recognition that just as much unfairness and injury can
be perpetrated by the exploitation of labor, for example, as by the
methods which have already been considered inequitable and actionable.
The only need is to accelerate the evolution of this branch of equity
jurisprudence, and that can be (lone by Congress by the enactment,
as already proposed, of a catalog of species of unfair conduct which
shall be seemedd actionable, not only in suits involving the interstate
commerce powers but also in suits in the Federal equity courts between citizens of different States.
119782-855--n4--A-21
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Congress was expressly authorized by the Constitution to ordain
and establish the subordinate Federal courts and to confer upon them
jurisdiction at law and in equity in suits between citizens of different
States. Having these powers, Congress has the corollary powerito
regulate jurisdiction of these Federal courts, so long as it is not made
to exceed what is authorized by the Constitution.
If ilow Congress will announce, as public policy, that new kinds of
unfairness are to be considered actionable, the Federal courts can be
depended upon to accept these new features of policy and to give
them practical effect.
If the two instruments of Federal power, to regulate interstate
commerce and to protect citizens of one State against those of another,
are called into operation side by side, they can be made to reach, I
believe, all of the instances in which Congress may desire to protect
the Nation's business, in general, against unfairness.
Neither power could penetrate to the situation of two citizens of the
same State, each having its business confined within that State, one
of whom might compete unfairly with the other. Such circumstances
should not call for Federal intervention in any event, nor should they
affect materially the national problems.
As sooil, however, as one of those citizens extend his operations into
interstate commerce or commit any of the prohibited forms of conduct
against a citizen of another State, he would make himself amenable
to one form or the other of the regulations which I advocate.
To aid in the simplification of procedure and to minimize the need
for litigation, I would ask Congress, finally, to authorize private suits
by organizations, acting in representative capacities, in behalf of their
members. For example, a code authority, when duly empowered by
those whom it serves, should be enabled to bring test suits in the name
of the code authority or that of some appropriate member. In this
way, with a few test suits, the organization should find it possible to
establish, through the courts, the fundamental principles and rules by
which its members must be guided.
In summary, I invite the committee to note that the program
which I suggest involves, in its fundamentals, nothing whatever of
untried or radical or reactionary theory.
I ask no more than the speeding up of a time-honored process; and
the employment to that end of the normal and conventional functioning of our three governmental divisions, each in its predetermined
field.
I ask that Congress legislate its own expressions of regulatory
policy as the duly authorized declarant of the popular will.
I ask that the executive branch devote its effort toward the practical
application of congressional policy, toward the elucidation of that
policy and its systematic acceptance by the people, toward the
adaptation of the numerous features of that policy to the diverse
problems and the variants of our business life and toward the performance of the many other duties which properly devolve upon the
executives.
I ask that the courts remain, as they always have been and always
must be, bound to nothing whatever except the purport and the judicially sanctioned implications of the Constitution and of the constitutional laws enacted by the Congress.
Finally, I ask that the people themselves be enabled to bespeak, in
the Federal courts, ordained add established for this very purpose,
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the safeguards that should render secure their private rights, as citizens
of the Nation, against any aggressors who presume to invade those
private rights which, under the Constitution, the Federal forces are
empowered to protect.
That is the whole story, gentlemen, as I see it.
Senator KING. Mr. Janney, thank you very much for your very
interesting statement, and I am sure the committee will all read it
very car ,iuly.
Senator BARKLEY. May I ask just a question?
Senator KING. Certainly.
Senator BARKLEY. I gather from your statement, Mr. Janney, that
the crux of the matter is you do not believe it was to abandon the
N. R. A. or some set-up, by whatever name you call it, which can
utilize whatever has been useful and helpful in the N. R. A., either
for the immediate future or for a long term.
Your proposal is a sort of substitute method of utilizing what Congress may desire to preserve of the N. R. A.
Mr. JANNEY. Exactly.
Senator BARKLEY. And you think there are things in it that should
be preserved?
Mr. JANNEY. I think the social and economic purposes should be
kept in mind and that some form of efficient machinery should be
set up by which those purposes would be achieved eventually, but I
cannot in my own mind distinguish between the expression "N. R. A."
and what seems to me its vital defects as it stands today.
Senator BARKLEY. In other words, you have associated the letters
with the bad features without being able to associate them with
anything
good? I do associate them with the excellent economic
KrgJANNo.
and
social policies, yes; but the governmental and procedural policies
seem to me to be perfectly hopeless. The machinery as it exists, or
a great part of it, I think can be beneficially discarded, but some of it
can be preserved with the highest utility. I think most of the codes
can be continued in very much the form in which they exist today,
except that they should be prima face evidence at the most, and
should not be binding law. I think nothing should be binding law in
a situation of this kind except what Congress utters with its own
voice.
Senator BARKLEY. Do you take that position with respect to all
departments of government in dealing with all kinds of governmental problems?
Mr. JANNEY. I am not prepared to say it as sweepingly as that, no.
Senator BLACK. Fundamentally, as I gather, your entire argument
is based on the theory largely of objecting to laws made by representatives of the industry?
Mr. JANNEY. That is my first objection.
Senator BLACK. IS there any difference between permitting the
representatives of one particular industry to officiate and have these
laws approved by the executives, and having the representatives of
all industry, we will say, for instance, the National Chamber of
Commerce to meet representing all industry and draw up a code of
laws to govern all industry, and have it approved by the President?
The principle is the same,'is it not?
Mr. JANNEY. Perhaps theoretically, but as a practical problem
there is so much variance.
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Senator BLACK. I am talking about the principle upon which you
oppose this, just what is the difference in principle of having the
National Chamber of Commerce to draw up laws to govern all industry, for all of the people, and approved by the President, and having
the separate unit of the National Chamber of Commerce to do it for
the separate industries.
Mr. JANNEY. If in both cases they are going to be binding law, I
do not think there is any difference.
Senator BLACK. In each instance, what you are opposed to is having business itself through its representatives make laws approved by
the President, instead of having the Congress selected by the people
make the law and have it approve.? by the President?
Mr. JANNEY. Yes. In other words, I do not like to see Congress
resign from its position as the legislative authority of the country.
Senator BAIRKLEY. You think Congress, and I do not mean any
reflection on Congress, but by reason of its very composition, the
panel from which it is drawn generally, and the considerations that
enter into the election of members, is qualified, or can be qualified
from experience or knowledge of the intimate details of business, to
regulate it by setting up a law in minute detail of things which it can
or cannot do.
Mr. JANNEY. I think Congress could never go to that extreme. I
think it would be humanly impossible for Congress to go that far,
but Congress can refrain from giving its sanction to things that it
cannot do. In other words, if Congress cannot go to that extreme,
I think it should certainly not permit business and the Executive to
go to that extreme.
Senator BARKLEY. Business has always objected to being regulated
by the Government but did not oppose this venture on the ground
it was a sort of legalized self-government, self-regulation of business.
Mr. JANNEY. The fundamental trouble of business is that the goal
of self-discipline has been held up before it ever since the N. R. A.
was enacted, and business has never had an opportunity for selfdiscipline. It has been disciplined solely by the executives. Discipline, the very word "discipline", necessarily implies a capacity for
enforcement. If self-discipline is going to be exercised by business,
then business must have some manner of enforcement, and business
has been trying for some opportunity in the last 18 months to go into
court and require observance of regulations, but it has had to wait
for the executives to move.
Senator BARKLEY. They have not necessarily had to wait for
executives to move, there have been various decisions which have been
referred to in your testimony here, decisions rendered by the lower
courts, not always on the initiative of the Government.
Mr. JANNEY. They are the cases in which private citizens have
gone into court to protect themselves against the executives of the
Government,
Senator BARKLEY. In some cases, of course, there have been prosecutions by United States attorneys in districts where matters have
been called to their attention.
Mr, JANNEY. Yes; that has been in progress, of course.
Senator BARKLEY. If there is to be self-discipline of business under
conditions of enforcement, the only agency of enforcement would be
the Government, because business cannot enforce its own decrees.
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Mr. JANNEY. I think business should be entitled to go into court
and to see whether, as prima facie evidence, certain things are fair
and certain things unfair, and to invoke the power of the court to
decide those controversies. It is being done in hundreds of cases,
and has been ever since we become a Nation. That is what the courts
were set up for.
Senator KING. I understand your position, Mr. Janney, and it is,
in brief, that the procedure features of N. R. A. are unworkable, they
have resulted in confusion, not only to the employer and the employee
but the public generally, and there has been under the N. R. A. too
much conference of authority upon the executives and various agencies
of the Government to formulate what constitutes the laws and to seek
their enforcement.
Mr. JANNEY. Yes.

Senator KING. And so, they have become a government of men
rather than of law?
Mr. JANNEY. Exactly.
Senator KING. And the draft you suggest goes to maintain the
power of the legislative branch of the Government in all of its constitutional vigor and leaves to the courts the determination of the questions affecting trade and customs which might be grounds for relief
in the proper exercise of equitable jurisdiction.
Mr. JANNEY. That is correct.
Senator KING. Is there any further statement to be made?
Mr. JANNEv. I thank you, Senator, for this opportunity to appear
before you.
Senator KING. The committee is indebted to you for your suggestions and your illuminating address.
Is Mr. Lowell Mason present? If so, please come forward.
STATEMENT OF LOWELL MASON, WASHINGTON, D, C., FORMER
GENERAL COUNSEL FOR THE NATIONAL RECOVERY REVIEW
BOARD
Mr. MASON. Mr. Chairman and gentlemen, my name is Lowell
Mason, 1230 Seventeenth Street, Washington. My home is Oak
Park, Ill. I am a lawyer.
On March 7, 1934, 1 was appointed general counsel for the National
Recovery Review Board, an organization created by Presidential
Executive order to investigate monopolistic practices and monopolistic tendencies in the control of small business men uder the codes.
Senator BARKTEY. Would you mind telling by whom you were
appointed?
Mr. MASON. By the Board, Senator; Mr. Darrow and the other
five members of the Board created by Executive order.
The ChAIRMAN. The Board was appointed by the President.
Mr. MASON. Yes; the Board was appointed byI the President, and
the Board in turn appointed me as counsel.
Senator BARKLEY. Did Mr. Darrow suggest your name?
Mr. MASON. Yes; he did. Mr. Darrow brought me down from
Chicago.
During the 4 months' investigation which the Board conducted of
the N. R. A., my department handled 3,375 complaints. We reported
on 34 codes, and held 57 public meetings.
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Before going into the findings of the Board, I would like permission
to correct one or two common misapprehensions about the activities
of this Board.
General Johnson, the Administrator, in a recent article said that
most of the complaints of small business men were based on wage
chiseling. Out of the three-thousand-odd complaints which we had
before our Board, I do not believe there were more than four complaints
which dealt with the question of wages. Every one that I know, to my
.own personal knowledge, had complied with the President's Reemployment Agreement, and the few complaints which we did have on wages
were not ruled on by the Board. They were largely complaints of
small business men who wanted tile codes amended to grant higher
wages and higher differentials to some of their competitors, and these
were a very small percentage of the complaints we had before this
Board.
Another common misapprehension I would like to clarify and
straighten out is that the Darrow Board did not criticize the N. R. A.
in its entirety. I imagine that public impression came about because
of the very vigorous attack the general made upon the Darrow board's
findings.
I might say we praised the activities of a great many of the deputy
administrators and complimented them upon their endeavors to carry
out the President's program, and a great many of the complaints
which were filed with the board were dismissed on the ground that
they (lid not have a reasonable complaint.
The general's answer to the Darrow Board was that it was wrong
in every respect, and I imagine it must have caused some embarrassment to some of the deputies whom we praised. Mr. Brooks Carroll
and Mr. Collins and many other deputies rendered a great deal of
assistance to oUr board.
In the petroleum code, the criticism of the Darrow Board and the
suggestions for changes were followed in their entirety, as far as they
could be, by ivr. Ickes, Secretary of the Interior. Hte was administrator of a very difficult economic situation, with a very inadequate
law, and the suggestions we made did not go as far as they should
have gone if lie had had the proper legislative authority.
The CHArniIAN. Was not the administration of the petroleum code
under the jurisdiction of the N. R. A.?
Mr. MASON. No, sir; the code was made under the jurisdiction of
the N. R. A., and then turned over to Mr. Ickes as administrator.
Senator BARKLEY. Was not the main trouble not only with the
petroleum code, but with the case decided by the Supreme Court, the
fact that Congress had not properly written the legislation?
Mr. NIFASON. That is right.
The CHAIRMAN. We may say we wrote the legislation as suggested
to us by Secretary Ickes and his attorney.
Senator BARKLEY. That does not make it any better, if it uis
inadequate.
The CHAIRMAN. No; I am just trying to excuse Congress.
Senator BARKIEY. Congress is not excusable because it simply
writes something somebody else sends down without Congress editing
it, no matter where it comes from. But Congress has corrected the
act since then, so as to meet the decision of the court and the inadequacy of the previous law.
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Mr. MASON. And the new board secretary appointed made recommendations along the line of the Darrow Board.
The CHAIRMAN. We thought it would stand the test, but I am not
quite sure Congress read it correctly, and I am not quite sure Congress
wrote it exactly as suggested by the attorney in the Department.
Senator BARKLEY. I do not think we did. I think a great many
people representing the oil States made some changes in it.

The

CHAIRMAN.

Yes; that is correct.

Mr. MASON. I would like also to call the attention of the committee
to the fact that we feel grateful for the help we received from the
N. R. A., particularly through its Research and Planning Division
and its Consumers' Advisory Board, which rendered a great deal of
assistance to the Board, and I am frank to confess we received a great
deal of information from them and a great deal of help from them,
which we incorporated in our reports.
Many of the deputies sat with the Board and conducted the examination of witnesses which came before the Board. We felt that was
one way to protect ourselves from complaints which were not founded
in fact, and, contrary to the practice which the N. R. A. has adopted
of not allowing cross-examination, we, allowed all witnesses to be
cross-examined by the code authority representatives.
There were, however, many deputy administrators who did not
cooperate, who had the "mother complex" about the codes they were
administering. A great many of them were recruited from the industries in which they helped draft the codes, and they seemed to
resent any investigation into the activities of the industries for which
they had worked and to which they presumed they would return.
In those instances they either refused to attend or, after they
appeared, they were openly rebellious and refused to testify.
Of course, we did not have the power which your committee has
to subpena, and we had to take what complaints came before us and
analyze them the best we could and get as much help as possible in
the way I have stated.
We had a very unfortunate experience in the steel code, a case
that has been held up as one of the examples of fine code making, and
I would like particularly to call to the attention of this committee the
result of our investigation of that code.
In this connection, I might say that the codes which were the most
effective in their operation were those codes which controlled industries which had been called before the bar of justice in the antitrust
law, and practically every one of the codes in the industries affected
were copies of Supreme Court mandates with the words "thou
shalt not" supplanted with the words "thou must."
You have full knowledge of the Addiston case, which is one of the
leading cases in the cast iron and cast-iron soil pipe industry, and I
want to read to the committee one or two lines of that, and then read
the counterpart as it exists in the code.
In the case of Addiston v. United States, it is said [reading]:
Plaintiffs show in the petition that on the 28th day of December, 94 defendants
entered into a combination and conspiracy amongst themselves by which they
agreed that there should be no competition between them in any of the States in
regard to the manufacture and sale of cast-iron soil pipe, and the defendants
since that time operated their shops and have been selling and shipping pipe manufactured by them into other States under contract for the manufacture and sale
of such pipe with citizens of such other States.
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Then, there was the question of the combination brought up in
this code.
The CHAIRMAN. We have heard that before.
Senator BARKLEY. Yes; and we will hear it again for the next few
days.
Mr. MASON. On page 264 in the cast iron soil pipe code there is a
provision that they cannot sell below the reasonable cost of such
product and a provision for the filing of code prices.
In the iron and steel industry, according to the testimony before
this committee, as I read it, the general impression is that the code
authorities do not control the manufacturers of their own industry,
but they are tinder the supervision of, and all final decisions must go
through, the hands of the N. R. A.
We have in that particular industry the counsel for the N. R. A.,
who is an administrative member of the steel code, Mr. Simpson,
who was the first deputy in charge of drawing that code, who was
a member of that industry, and who has since left the employ of the
N. R. A. and gone back into the industry and is also an administrative member cf that code.
I would like to insert in the record a statement from the publication Steel, of January 21, 1935, this being the steel industry's trade
magazine. The article is entitled, "Windows of Washington", and
says [reading]:
Around open prices as great a c( atroversy can arise as over the present price
clauses. The crux of open prices is a waiting period; if prices are filed following
sales, they become historical prices only; but if a waiting period is retained, the
change from the present system is negligible.
In any event, N. R. A. is coming to see that in the case of steel, base prices

are only the core of the apple. If the code authority retains control over extras,
it need not worry whether base prices are historical open ones or are filed under
present restrictions.
On many products, and some of them common ones, extras are 10 to 15 times
the base. Since the steel code became effective August 19, 1933, three books
of extras, each larger than the preceding one, have been issued.
I wanted to call that to the attention of the committee, because I
believe the charge is made that one of the Senators had grossly
exaggerated when lie said steel had raised its prices some 100 percent.
Yet from this statement of the steel trade paper, it seems that it has
raised its prices 10 to 15 times as much as the base, and I might say
that was a practice which was not in force and effect prior to the
adoption of the code.
Senator BLACK. How much percent (lid you say that was?
Mr. MASON. You cannot say the percent, because in some cases
there were no base prices before the code and no extra prices at all,
and now they have placed these different extras on.
The CHAIRMAN. Does that affect a very small percentage of the
trade?
Mr. MASON. It is a very painful percentage, so far as the small
fabricators are concerned, because it puts the small fabricators,
especially in areas not close 'o the base point, at a decided disadvantage, and in many cases it, will put them out of business if it
continues.
In the original steel code, the code authority, which is the Steel
Institute, had the right to set prices on all products-that is, everybody was to file their own prices-and if the Steel Institute did not
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like it, they would send auditors in to audit the books and set the new
prices which the nian should charge. That was section 5 of the steel
code.
The Darrow report came out, I think, 2 or 3 weeks before the steel
code was up for renewal, and it was very embarrassing to the steel
group to have the report come at that time, but it did, and they had
to change that, so they struck out section 5, which gives the institute
the right to fix all prices, but left in section 7, which gives the Steel
Institute, and it now gives them the right, to fix prices on extras.
In consequence thereof, when the extras have gone to 10 or 15
times what the base price is, you can see they still have a strangle
hold on this industry, so far as fixing prices is concerned.
Senator BAIRKLEY. What arc extras?
Mr. MASON. If a fabricator wants a certain amount of product that

will be more brittle and with higher tensile strength, or if lie wants
holes put in, that will all be (lone as extras.
As I read from the publication, there have been three books issued
of extras, each book larger than the one before, and they show that
the extras are 10 to 15 times the base price of toe steel itself.
Senator BAn KLEY. That would not apply to holes drilled, would it?
Mr. MASON. It wouid apply to whatever it happens to be. I am

not familiar with all of the extras, but in some cases it is other materials they put in, and in some cases, as XIunderstand, it is the drilling
of holes before they are shipped, but that does not mean fabricating
at all.
Senator KING. Most of the steel products consist of fabrications,
in comparison with steel ingots, and such?
Mr. MAsoN. Fabricated materials are not under the steel code.

Senator KING. What I mean, the greater part of steel products
would come under the head of fabricated steel.
Mr. MAsoN. It eventually goes into fabricated steel, yes, sir.

Senator KING. Before you proceed, may I ask why was the Steel
Institute given authority to manage and control the code, formulate
the code, and execute the code?
Mr. MASON. They represent about 95 percent of the entire steel
industry. In fact, this is one case where we have no complaint of
small industries, because there is nobody who could complain, except
the consumer. They received code no. Al, because they could get
together pretty quick on their code.
What they did, as I see it, they took the Pittsburgh-plus ruling in
the Federal Trade cases, and simply changed the words from "must
not" to "must."
The CHAIRMAN. As I understand it, the only price fixing in the
steel code now is with reference to these extras. Is that right?
Mr. MASON. No; there is the baseprice, the commodity price.
The CHAIRMAN. The base price and the extras?
Mr. MASON. Yes; that is correct, and the adding of the freight

rate, which is of course known.
The CHA[IMAN. I am just getting your reaction, now, because I

know when one builds a house and they have to have some extras,
the fellow building the house generally puts it on pretty heavy for
the extras. I can understand in the purchase of some steel, if, for
instance, a fellow had to have some extras, it might be a case to have
the whole industry to pass on it, as to its fairness, rather than one
individual seller. What is your reaction to that?
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Mr. MASON. Isolating raw materials into one trade makes it pretty
hard on the independent fabricator, because the big producer, like
the United States Steel, who have the fabricator, Ambrig, and Bethlehem with its McClintick-Marshall, are at an advantage, and under
the code the small fabricators have to charge the code prices.
For instance, if Senator Black is the subsidiary of one of the companies, they can hand him the material and make no charge whatever,
and* he can undersell the small independent fabricator, because he is
not bound by the code.
That is why there are so many of the small midwestern men on the
spot, such as the Anmes case now before the Supreme Court, on the
question of fabricators.
Senator KING. What do you mean by being on the spot?
Mr. MASON. The point in favor of the small competitor is that he
can sell cheaper than the big man, because of less advertising and
other costs, but he cannot get any market for his goods, because, in
the case of the fabricator, when controlled by the corporation, such
as the United States Steel Co., they can make a profit, because the
United States Steel Co. can give him the steel at whatever it wants,
and he will not have to pay the full price.
Senator KING. Mr. Mason, have you read the findings of the
Federal Trade Commission recently submitted in their report respecting the monopolistic conduct of the steel organizations?
Mr. MAsoN. Yes, sir.
Senator KING. Do you agree in their findings?
Mr. MAsoN. Absolutely, Senator. It will wipe out all of the
small independent fabricators if we do not do away with those
practices in the steel industry now.
In our proceedings, we sent an investigator to New York to investiate the Steel Code Authority files. We had the secretary of the
Steel Code Authority on the stand, and there seemed to be some
controversy over his testimony, and he finished his testimony right
in the middle of cross-examination, and then went up to New York
and never came back before the Darrow Board.
Then we sent an investigator up to look into the flIes and we were
denied admission to their records. If the N. R. A. had had jurisdiction over him, and Mr. Richberg being the counsel, I am sure we
woId(l have received permission to go in there, because the N. R. A.
did specifically order assistance to be given us. I, of course, believe
Mr. Richberg was powerless to help us out, just as the Federal Trade
Commission was powerless to get the record when they went up to
get the files.
Senator KING. Doesn't the Federal Trade Commission have power
to subpena?
Mr. MASON. Yes, under section 9 they are supposed to have it,
but I do not know why they (lid not use it, and I see by the new bill
that power is supposed to be given to any branch of the Government.
However, there is some doubt as to whether it is any good, because
we are not able to get records, and they were not able to get records.
The United States Steel Corporation order reads as follows, on
section 2:
From quoting for sale or selling in interstate commerce, steel products on any
other basing point than that where the products are manufactured or from which
they are shipped.
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Of course, the steel code itself completely nullifies that in schedule
F, because it sets forth what shall be the basing points, and all prices
must be from those basing points, plus all-rail freight rates to destination. That means the destination where it is to be fabricated.
In other words, if a small fabricator wants to buy some steel, lie has
to tell the United States Steel Corporation who his customer is, in
order to even get a price, and after the corporation gets that name it
does not take much of a stretch of imagination to believe they can
turn that over to Ambrig or McClintick-Marshall, and the small
fabricator will find he will have a competitor who does not have to
pay-the price he does, and who can get the business, so that the small
competitor is out of it.
Now, the price riles issued after the new steel code was formulated
contain a number of additional basing points, and they also contain
basing points on materials which I do not believe exist, such as ingot
blooms, and such items, which I do not believe exist. While I am not
entirely familiar with it, yet I do not believe there is such a thing in
(onimerce which is sold.
Increase in price does not help the fabricator, because the only man
who can file the price is the man who has a mill in that particular
location.
I have some further citations, and the reason I am burdening the
committee with these cases is because General Johnson, in a recent
article, said-and I think he was right and honest-that the antitrust laws and the N. R. A. would no more mix than oil and water.
Senator KING. You accept that statement?
Mr. MASON. I accept that absolutely; they cannot nix, and you
cannot have price fixing and price control under the N. R. A. and
have the antitrust laws exist at all. I am just taking the Supreme
Court decisions and reading them and reading the codes to show
that the codes are just a direct reversal of what the law says.
In the Federal Trade Comimission v. Pacific Stales Paperboard
Association case, the industry is openly defying the mandate of the
Supreme Court, and of course, they are doing it with immunity.
The Federal Trade Comuission issued a cease-and-desist order
against them, and it was taken to the Supreme Court; and the Supreme Court held that fixed uniform prices habitually quoted from
the same list as they hove fixed for intrastate, the Commission was
justified in inferring that such use over the State line lessened the
competition, and fixed prices for interstate commerce.
Senator BARKILEY. When was that, decision rendered?
Mr. MASON. That was 1927.
Paragraph (b), section 5, of the code establishes the standard method
of determining current cost of any product in the industry and contains a requirement that no member shall sell any product below
such cost.
Senator KIN(,. Before proceeding further, may 1 ask whether or
not the Darrow report was abbreviated and whether there has been
conclusion drawn relative to the matters which it considers and which
finally resulted from the investigation?
Mr. MASON. There was not, but I have made a summary; and I
would like to read that later on, with your permission.
Senator KING. That will be satisfactory.
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Senator BARKLEY. Is the practice of selling a product below cost
in any industry regarded as a form of unfair competition?
Mr. MASON. The Federal Trade Commission v. Sears, Roebuck &
Co. held it was an unfair trade practice; and you will find in the 17
volumes of Federal Trade decisions I have here every conceivable

precaution against unfair trade practices.
Senator BARKLEY. Of course, the seasonal period with which we
ae familiar when we replenish our wardrobes for the coming year,
and so forth, are not to be regarded, but the habitual selling by any
concern that is big enough to do it below cost of production has
always been regarded as an unfair practice against its competitors.
Is that correct?
r. MASON. Yes, sir.
Senator BARKLEY. And that is the thing this code seeks to protect
the industry against, the one from which you just read.
Mr. MASON. In the paper case?
Senator BARKLEY. Yes; the one you just read.
Mr. MASON. Yes; that is correct.
Senator BARKLEY. In other words, in all of these codes there is an

attempt to prevent the industry from practicing the form of competition that is involved in somebody selling below cost, which was
originally for the purpose of driving the small man out of business
because he could not sell below cost.
Mr. MASON. Yes; that is correct.
Senator BARKLEY. There is nothing inherently wrong in attempting to protect industry as a whole from the practice of those who sell
below cost, because they can afford it for the time being, in the hope
that after awhile their competitors will be driven out of business,
and they can raise their prices sufficiently to recoup any losses sustained while they were selling below cost.
Mr. MASON. That is quite correct.
Senator BARKLEY. So that a code, if it does contain a provision
against selling below cost, is not to be held inherently wrong.
Mr. MASON. No, Senator; it is not. However, we have ad this
brought before us, particularly in the coal cases and the ice cases in
Chicago, where they printed placards among the big industries which
were handed around to the small competitors, and they said, "Here
are your prices"; and the code authorities had not even been ap
pointed, and there had been no ruling on it at all, but it was merely
machinery fixing the prices below cost. It is like handing out a
bunch of machine guns to a lot of young fellows and saying to them,
"next year we will give you instructions how to use this gun", and
the public is getting shot at pretty hard.
Senator BARKLEY. Of course, the circulation of placards and circulars might be a source of facts from which to determine whether
there had been a violation of law, but that would not necessarily

:mean somebody had sold below cost or that the prices fixed in the

placard or circular was unreasonably high, but that would be a matter
.01
Proof.
Air. MASON. Of course, trouble came because the smaller dealers
could not get supplies from the big dealers unless they paid the prices
for the product, according to the placard which had no authority in
law. That is where the trouble came in to the small manufacturers.
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Senator BLACK. The Sherman antitrust
law made it an offense to
sell below cost to put a competitor out
of business.

Mr. MASON. Yes.
Senator BLACK.
So it was a criminal offense to do
that before the
code was adopted.
Mr. MAsoN. Yes.
Senator BARKLEY. Did that stop
them from doing it?
Mr. MASON. Under the Hoover and
the Coolidge administrations,
to say that we had any such thing
as perfect law enforcement would
be foolish.
Senator BLACK. Our Democratic
platform was to enforce the antitrust laws.
Mr. MASO.N. Yes; that is correct,
and under President Wilson's
administration we had enforcement
of the antitrust laws.
Senator BARKLEY. If you were going
to increase employment in this
country, you had to have some expansion
of a situation or a condition which might actually be regarded
as a violation of the antitrust,
laws if you expected to get business
Mr. MASON. No; practically all of to increase, didn't you?
the employment, I believe, came
before the codes were adopted, under
that splendid reemployment
agreement of the President.
Senator BARKLEY. It was not contemplated
that would be the only
expansion of employment, because
there was a great upspurt of employment as the result of the new sociology
that took possession of the
people early in the spring of 1933,
and nobody expected that would
e the extent of the reemployment; but
we will not go into that.
However, it was not contemplated
that business would enter into
such agreements and such forms
impossible to reduce hours and of cooperation as would make it
spread employment and eliminate
unfair practices; but it was necessary
it was necessary and said so-to hold to hold out-and Congress felt
out a hope that business men
would not be suffering the fright
something at the invitation of theof possible prosecution or doing
other department of the Government Government, which under any
of the law and result in prosecution. would be regarded as a violation
ernment in its different departments You could not have the Govgoing in opposite directions.
Mr. MASON. That is, unfortunately,
what they are doing now.
Senator BARKLEY. That may be
a matter of administration, but
the law itself may not be responsible
Mr. MASON. My own opinion is, for that.
I would have to have an honest
difference of opinion with you there.
1 believe it was the President's
Reemployment Agreement. I do
the large integrated industries whichnot believe the steel industry and
able to take advantage of it, because are the only ones that have been
and therefore I do not believe it they can police their own trades,
has helped employment in their
branch.
Senator BARKLEY. The results may
have been disappointing to
business, but the object of the law
itself was splendid.
Mr. MASON. That is correct.
Senator BARKLEY. There was nobody
at the time Congress passed
the law who raised any serious
question as to the advisability
of
inviting business to get together and
Mr. MASON. I think Senator King, cooperate?
Senator Borah, and some others
raised that question on the floor.
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Senator BARKLEY. That is true, and I do not mean to intimate they
were nobody. I did not mean it in that sense at all, because they art,
both very competent legislators. What I meant, there was a verx
near unanimous view in the country and in Congress that the emergency justified that unusual effort to be made to invite business, as a
whole, and industry, to get together in a cooperative spirit, not only
'to eliminate unfair practices which had not been eliminated br the
antitrust laws, or by any other law that had ever been enacted , not
only for the purpose of eliminating those things, but by agreement
an( common understanding to raise wages and to lower hours of
service, so that more men could be employed. That is a fair statement?
Mr. MASON. Yes.
Senator BARKLEY. Of course, we have learned a lot as a result of
it, and I think those who have administered the law have learned a
lot. The fact they are recommending very radical changes in the
law, shows they have learned a lot.
.Mr. MXIASON. I think in fact they are just learning now what the
Federal Trade Commission has known for many years.
Senator BAItIKLEY. I will not enter into a controversy between the
N. R. A. and the Federal Trade, which I recognize exists to some
extent rather acutely, which I think is unfortunate, two branches of
the Government working against each other and jealous of each other.
Mr. MASON. Yes; and the Attorney General's office also, because
it has just finished a very vigorous sugar prosecution in New York
before Judge Mack, and they were perpetually enjoined from engaging
in 45 different activities, which some four hundred and eighty-andodd codes perpetually required, I would like to go into that later on,
after I have completed some of these matters I wish to call to your
attention now.
In the plumbing fixtures industry we had complaints before the
Darrow Board that manufacturers were not allowed to sell grade B
fixtures with a dent in them, or something like that. Section 4 of
article 8 provides:
No manufacturer shall sell ii the United States other than first grade products
guaranteed against manufacturing defects.
In other words, they will only sell grade A products.
In United States v. Franklin Potteries, in the opinion of the court
was part of the Government case to show 't was the purpose of
respondents in aid of their price-fixing agreement not to sell second
grade or class B pottery in the domestic market.
In other words, in the plumbing fixtures industry they took the
mandate of the Supreme Court and just reversed it.
In that case also the court criticised the phrasing designating who
should be wholesalers and who should be retailers, which is also
covered in the code in the reverse English on page 130 defining what a
wholesaler shall be, and how much stock he has to have, and so forth,
the code being a direct reversal of that.
Senator KING. I do not understand you. Do I understand you
to mean the code attempted to decide who are retailers and who are
wholesalers?
Mr. MASON. It does. A man must maintain a certain type of
storeroom to get a certain discount, and they had done that in the
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Franklin Pottery case, and the court held that was unfair and a violation of the law.
Senator KING. Did the code hold that a retailer might not have the
same advantage if he purchased from the manufacturer, as the wholesaler had?
Mr. MASON. Yes; that is correct.
Senator KING. Did it require that the manufacturer could sell
only to the wholesaler?
Mr. MASON. Yes, sir.
Senator KING. And not to sell to retailers?
Mr. MASON. That is correct, and it froze the avenues of the trade.
Senator KING. Did the Darrow committee find that such provisions
as that were common in codes?
Mr. MASON. Yes; in pragstiaairi -*U ofthe important codes you
will find a definition oft who shall be wholesiet and retailers, and a
provision for blackjfiing and boycotting thosv who are not. Of
course, the mostitstanding one is the lumber codX1
Senator KIN. Did the Darrow rKqt find that th~e provisions
were unfair
tended toward jnonoyolisiosontrol of thg'ndustry?
Mr. MAS . Yes. 1,lA6' n"t k~w whher there 1
been a
definition
monopoly for thj comiittp but as I undetand just
common ~raseology, a
9mgjoly is fezig th venues of ompetition for c benefit of some" piktged-few, s tht they my get a
higher pce for less goods.
Senat KING.
ay it in.
t e sense in whith it i employee by the
court, a d in the e
n wl isis used 7
e ationalRoverv
Act, be use the tyord"donopolyf or '
ton istic
praccew"
is
41
referred o in the U ation.
cove Aet
t
Mr.
SON. Ye t is correct*
/
,
* Under he Motiicture Codejin P raA Su.{_Famous v. United
States, th court held that a couir~ct wlhjch provided thatll of the
producers
suspendetvice
$me Xzan who
buying
films violat ould
his contrac
with one wvhen
gf thostrducers,
waswas
a violation
of the antitru, law.
'".
In section
page 248, of the motion picture gode, the local
grievance board s all have power to direct that dis$utors of motion
pictures shall refuse to enter into license contyfs for the exhibition
of their respective m0fotm pictures by aidE distributor, and shall
refuse to make further deliveries"of motion pictures to such an exhibit
under license agreement executed after the effective date of this code,
if the exhibitor fails or refuses to so cease and desist, referring to the
ruling of the grievance board.
In that code they have also incorporated their standard licensing
contract, which is a violation of the antitrust laws, unless within the
protection of N. R. A.
Senator KING. I understood you to say that the Darrow committee
made an examination of 37 codes.
Mr. MASON. Thirty-four, Senator.
Senator KING. Was there a specific finding as to the effect of each
code, or the evils or benefits of each code?
Mr. MASON. Yes; there was a specific finding in each one of those
codes, and there were recommendations in all of those except the
ones dismissed, of which there was a large number.
Senator KING. When you dismissed a complaint, did that mean
you found nothing wrong with the code?
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Mr. MASON. No; we found that the complainant who had filed
his complaint had no valid complaint against the operation of the
code; and we found a good many of those.
Senator KING. In each of those 37 codes did you find there were
practices which were hostile to proper competition and to the best
interest of the consuming public?
Mr. MASON. No; I would not say so. For instance, in the cleaning and dyeing industry we recommended no change, because it was
an absolutely hopeless situation; and, incidentally, that was the
only one that General Johnson in his reply said amendment should
be put in.
Senator KING. Did you favor amendments of all the other codes?
Mr. MASON. Practically all of them, but we did not in the Schiffli
industry, because that was a labor question, and we did not go into
labor questions at all.
Senator KING. Did those amendments deal with what might be
called "unfair practices" or deal with the provisions of the code
which you considered would justify or support improper combinations
and restraints and monopolies?
Mr. MASON. All of those amendments were directed toward releasing code control from the control of the big monopolies which were in
control at the time.
Senator KING. Did your findings relate to the effect of codes upon
the small business man?
Mr. MASON. Yen; they did.
Senator KING. What were the findings?
Mr. MASON. I would like, if you will permit, to finish these three
other Supreme Court cases and then go to that.
In the floor, wall, and clay tile case, the code is in direct contradiction to Montague v. Lowry, ivhere the manufacturers agreed to sell
only .1ong certain channels. Article 12 of that code defines what a
mercliant tile contractor shall be, as follows:
"(1) Specializes in installations of but does not engage in the sale of unset tile,
bathroom accessories, or other accessories which are a part of the tile order.
"(2) Maintain adequate showroom or place of business open to the public
during usual business hours, which if it shall be a part of a residence is separated
from the residence entrance, and contains at least 250 square feet of floor space,
and is equipped with suitable furniture and equipment for business office and
showroom.
Mr. MASON. In other words, Senator, not only going to set the
prices for 19,000,000 people in the United States but also going to
tell every business man what kind of furniture he has to have in his

place to do business under the code.
Senator KING. What code was that?
Mr. MASON. The floor, wall, and clay tile products.
In the Eastern States Retail Lumber Dealers Association v. the United
States (234 U. S. 601) the court held that while a retail dealer may
unquestionably stop dealing with a wholesaler for any reason sufficient
to himself, he and other dealers may not combine and agree that none
of them will deal with such wholesaler without-in case interstate
commerce is involved-violating the Sherman Act.
That, of course, is in direct contraversion to the principles of the
lumber code, which says that [reading]As a condition of the grant of wholesale discounts, the wholesaler shall not
rebate or allow any part of said discount to any customer or sell or offer to sell
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any item of lumber or timber products under the minimum prices established as,
rovided in this code, except to another wholesaler or another manufacturer, and
e shall conform to all provisions of this code as they apply to him in the sale or
distribution of each species.

As I understand, N. R. A. has found that this particular price-fixing
Envision has been so vicious that they have suspended the priceg clause.
We had a good many complaints before the Darrow board in the
lumber situation. One man wrote in and said that he was unable to
make a living if he had to charge for delivery; when, as a matter of
fact, his lumberyard was located in a country district, and the farmers
drove up with their wagons and took the lumber from him at a reduced price. We wrote him back and asked him to send us the particulars of the case; and the next week his widow wrote us and Mid
he had committed suicide, worrying about the provision.
Senator BARKLEY. You did not accept that circumstance as proof
of anything, did you?
Mr. MAsoNi. No, Senator; but we had a great many complaints in
the lumber industry, and I think perhaps it is a fortunate thing that
they have taken out the price-fixing.
In fact, Senator, a great many of the recommendations of the
Darrow board has been followed by N. R. A. It wais after we filed,.
our report against the steel code that they changed that in some
respects; and it was after our report on price-fixing, of June 7, that
the general came out with an office order saying that all codes would
have their price fixing struck out, and there was such a storm of
protest broke over his head at that time that 2 days later lie had to
modify that and say that all new codes would not have price fixing
but that the old ones could go ahead with their letters of mark.
Senator BARKLEY. I would like to get clear whether the price
fixing of which you speak was an effort made in the codes specifically
to fix prices of any products or whether it was an inhibition against
the sale of the products below the cost of production?
Mr. MASON. The codes provided an inhibition against the sale of
products below the cost of production. It is just like the mercury in
a thermometer. Five minutes from now the mercury will be different.
N. R. A. has tried, since its inception, to figure out a cost-accounting
system, and they have not been able to do it, and I do not think they
ever will be.
Senator BARKLEY. When you speak of price fixing, you do not
mean that the code actually fixed prices but that under a provision
prohibiting the sale below cost that there was so much divergence in
the estimate of cost and the methods of finding out what cost was that
it was difficult to guarantee a sale below cost without the possibility
of fixing a price that was too high for that cost?
Mr. MASON. That is correct in most codes, Senator. There were
some codes that actually fixed prices. Steel had it. We are operating
The Steel
now under a steel code which actually fixes prices.
Institute decides the price to the consumer.
That was best illustrated in the controversy between Mr. Eastman
when the question came up of the loan to the raih oads to buy 800,000
tons of T-rails over 60 pounds in weight. As you recollect, Mr.
Eastman wrote to the four largest steel producers of the organization
and told them that he would like to have assurances that there would
119782-35-nT 4-22

1108

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

not be collusive bidding if he loaned the money to the railroads.
According to his correspondence, the agreement was that there was
not to be collusive bidding. When they bid, all of their prices were
the same. It was $37.75. Mr. Eastman, who has considerable experience in this line, was of the opinion that $35 a ton would net the
steel industry a fair return for their profit. And being aware of the
fact that this international steel conference, which Mr. Schwab has
just returned from prevents the importation of steel from foreign
countries-where the price of steel has gone down along with the price
of living-Mr. Eastman felt that they should come to some understanding about this price before he would loan the money to the railroads.
Senator BARKLEY. What was it you said about this conference?
'Mr. MASON. Every year, or every so often, they have an international steel conference and they agree--something like the Gary
dinners I believe--they agree that one country will not come into the
other and import steel to compete with the steel here. Of course, the
steel over there does not cost what is costs here, because their prices
have followed down along with the other trend, while here, ours are
the same. I mean, it has remained the same.
Senator BARKLEY. There is no difficulty in anybody shipping steel
in here if they want to, if they pay the tariff.
Mr. MASON. Nobody wants to.
Senator BARKLEY. Nobody in any country seems to want to do
anything to help trade with another. They just want to sell their
own products.
Mr. MASON. When Mr. Eastman received his bids on steel, they
were all collusive, they were all one price. It was $37.75, and he felt
that $35 was sufficient, and he told the steel companies that he would
agree to their price if they would allow the Government to go in and
ascertain what their profit was. Of course, they threw up their hands
in horror at that suggestion, and I think finally, without acquiescence
of Mr. Eastman, struck a figure of $36.375 which today is the price
that you have to pay for steel rails, no matter where you buy them.
On all bids, it is the same price, which, of course, Senator, of itself
shows that there is collusion and shows that the public is not getting
a fair break.
With reference to N. R. A. managng industry, I think the Federal
Trade Commission v. Keppel is about one of the most dramatic
instances of the danger of allowing code authorities and men who
have worked with and were brought up and closely connected with
code authorities, decide what the fair-trade practices shall be. I want
to say to begin with, that the N. R. A. is now complying with the
Federal Trade Commission rules.
Senator BAHKLEY. When was that case decided?
Mr. MASON. February 5, 1934. Keppel was making a small candy
package which contained either a penny c)- a little token which the
child when he opened that package, showed him how to get another
package free, and the Supreme Court held it was against public morals
and was not a fair trade practice, and they filed a mandate against
Keppel and he could no longer do that.
The code, too, provided that that was an unfair trade practice.
Rule 19 states:
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No member of the industry shall sell or distribute the type of merchandise
commonly referred to as "break and take," "pick or draw," or merchandise of a
like character serving the same purpose.
But the unfortunate part was that whoever the deputy was that
had charge of this case, felt that perhaps the Supreme Court was
wrong, and he issues an exemption, and at the time the Darrow
Board was investigating this thing, we severely criticized that and
said that the deputy administrator should not set himself up above
the Supreme Court.
Mr. Huston Thompson, who was at one time chairman of the
Federal Trade Commission, walked into the N. R. A. with a group of
Supreme Court reports and they a'ked him what he brought those in
for and he said, "I have just got a recent case which bears on a particular controversy here," and they said, "Take it out, we don't
want to hear what the Supreme Court has to say about that."
That was exemplified in this particular case. After we had a lot
of criticism of that, N. R. A. did change it, but they had granted this
exemption and I think it is a dangerous thing, Senator, for any
industry to have their own control, control their operations themselves, so that they can set themselves up above the law of the land.
Senator BARKLEY. How would you remedy that if you are to have
any exercise of control at all? Would you suggest that men who are
not in any way familiar with the business be put in control of it, or
that they have the final word? Assuming that we are to have some
form of governmental and private cooperation in this field, how are
yru to get away from the possibility that somebody that knows something aout the industry because' he has been in it, would be put
in a position of authority?
Mr. MASON. Senator, that gives me a very good opportunity to
present you with a draft of an Executive order that I drew when we
completed our work in the Darrow Board. I would like to leave
copies of this with the committee. It is not an amendment to the
present contemplated law, but I think it answers your question
completely.
If you are going to have the protection for the consumer, you cannot
leave industry to manage itself. Mussolini found that out, Mr.
Hitler found that out. Parmasati was the strong-armed man over
there, and when he got unpopular they took him out and Mussolini
is now directing that himself. Even over there they do not provide
for an essentially controlled economy such as Russia and the United
States now have.
You have in your Fascist state in Italy the appointment of Podesta
and other men who live out in the Provinces and manage the Government; and you have your corporations the same as we have in N. R. A.
22 divisions, which run the different branches; but especially the
Fascist forms in Germany have recognized that you must not let
industry run itself, because they have their cartel courts, and they
have had those for a greatmany years; and Mussolini ii his recent
any small industry or anyone wishes to file a
decree has said that
complaint against a cartel court, he tries that case before a fair and
impartial body which has nothing to do with and has no financial
interest in the particular industry.
Senator BARKLEY. That is the trial of the case?
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Mr. MASON. Whether he should be exempted from the operation
under the code.
Senator BARKLEY. That is a sort of review of the action of the cartel
court, which I believe has some connection with the industry which
it controls. Am I correct about that?
Mr. MASON. No, Senator. The courts in Charlottenburg, where
they have this cartel court, the judges are not connected with industry-that is, the men who preside at the trial. They have no
financial interest such asSenator BARKLEY (interrupting). What do they try? Is there a
sort of an appeal court from regulations that have been imposed by
somebody down below?
Mr. MASON. Yes: any small industry that wants to have an
exemption from the operation of their code just applies to this court,
and if it is shown that his exemption is equitable or that the code
imposes restrictions upon him which are unfair, then this court, which
corresponds in some respects to our Federal Trade Commission, can
grant him an exemption, and of course by granting him an exemption
they can eventually wipe out all of that particular monopoly.
Senator BARKLEY. But the court that tries that has not participated in the formation of the codes?
Mr. MASON. That is correct.
Senator BARKLEY. What body has formed the code?
Mr. MASON. The cartel.
Senator BARKLEY. The cartel?
Mr. MASON. Yes.

Senator BARKLEY. But they are drawn from industry, are they
not?
Mr. MAsoN. Yes, sir.
Senator BARKLEY. SO that you have a similar situation there.
The cartel are drawn from industry, and they fix the codes?
Mr. MASON. That is correct.
Senator BARKLEY. Then an appeal can be taken to the cartel
courts, which are not composed of anybody in the industry, but
supervise impartially, presumably, what has been done by the code
authorities which have been drawn from the industry, so that even
there you have-Mr. MASON (interrupting). They do not supervise. In their law,
to prevent the misuse of economic powers, which was passed before
Hitler became the dictator, they did not have anything to do with
the drafting of the cartel. Merely with the remedy of the abuses.
Senator BARKLEY. The court that passes on complaints has had
nothing to do with the origination of the situation or the codes or the
regulation? That has been done by the industry itself?
Mr. MASON. Yes. That is where their system is even better than
ours, where we have essentially a controlled economy. Here we have
the men drawing the codes and operating the codes and defying the
Government, too, Senator, with impunity, and of course that should
be changed.
Senator BARKLEY. That is a matter that we will have to give
consideration to in writing the law. I did not want to divert you,
but this all leads up so many avenues that it is difficult not to explore
them a little.

1NvESTr&TiON OF NATIONAL RECOVFRY ADMINISTRATION

1111

Mr. MASON. Senator, I wonder if I could be excused until tomorrow. There was a draft of the comparisons that I wish to make on
this point that the Senator brought up, which I would like to submit
to the committee tomorrow morning if I may be excused?
Senator KING. Is there any other branch of the subjectMr. MASON (interrupting). Tomorrow morning I would like to get
in those excerpts from the Darrow report, if I may.
Senator KING. May I ask again. Have you abbreviated the
Darrow reports so that we can have the substance of the findings and
the conclusions with respect to the investigations made?
Mr. MAsON. Yes, sir. May I present that after I have filed this
data tomorrow morning?
Senator KING. Yes. I am not asking that you do it now.
Senator BARKLEY. Was the Darrow report made a part of the
record?
Senator KING. No, it has not been. It is too voluminous.
Senator BARKLEY. I suggest that we recess until tomorrow morning
at 10 o'clock. '
Senator KING. The committee will adjourn u4til tomorrow morning
at 10 o'clock.
(Whereupon, at 4:40 p. m., the committee adjourned until 10 a. m.,
Thursday, Apr. 4, 1935, at the Finance Committee room.)

INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION
THURSDAY, APRIL 4, 1935
UNITED STATES SENATE,
COMMITTEE ON FINANCE,

IWasehington, D. C.
The committee met at 10:05 a. in. in the Finance Committee room,
Senate Office Building, Senator Pat Harrison, chairman, presiding.
Present: Senators Harrison (chairman), King, George, Barkley,
Costigan, Lonergan, Black, Gerry, Couzens, Metcalf, and Capper. •
Senator KING. The committee will be in order. You may resume,
Mr. Mason.
STATEMENT OF LOWELL MASON-Resumed
Mr. MASON. I would like to read into the record, if I may, an excerpt
from Gospel of Fascism by Kirton Varley, who, I believe, sets himself
up to be the founder of the theory of the corporative state, and in discussing the method of bringing fascism to this country, Mr. Varley
makes some suggestions which seem to find a parallel in some of the
operations of the N. R. A.
On page 52 of his Gospel of Fascism, Mr. Varley says:
No attempt must be made to change the "form" of government in the United
States. It is possible to achieve a corporative or institutional new state without
that. In fact, it io the only practical way to do it. There are too many foreigners
here and far too much foreign and radical thought. A change in our form of
government would have to satisfy all this; and in the wrangle bloody chaos might
result. The plain people of the United States-men, women, and children-havq
to be taken care of whether they are politically competent to do so for themselves
or not. Most of them are not. They must not be disturbed in their present aeceptance of authority. We are in no danger by war or revolution, nor have we a
Mussolini to run things for us, nor a military high command to support a dictatorship.
Under the suggestions of the platform he states:
(1) Organize corporations.-Theframework for corporations already exists in
our chambers of coramerce. Every interest that has already organized an association of its members is a potential corporation. Many of them already have
political offices or agents that keep in contact with the lobbies and the legislature
and scrutinize the legislative bills before they are passed to see that their interests
are not jeopardized.
On page 54 he states:
The following steps then can be taken, Study Italian practice in organizing
the corporations and profit by the experience gained there. Organize the industrial organizations under the N. R. A. administration into guilds with the same
end in view.
I might say in that connection that the Italian Fascist organization
has 22 principal corporations, which would correspond rough tly to 12
1113
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divisions which N. R. A. has, and that the guilds here correspond to
our code authorities. They have a smaller number than we have.
Ours are approximately five or six hundred codes and guilds, and
they have a smaller grouping of them.
Senator KING. It is your intention in connection with this matter
to show, I assume, a sort of a parallel or relationship between the
N. R. A. and the Fascist corporative state operations?

. Mr. MASON. Yes, sir; they are both handled on the slue lines.
Mr. Mussolini says that he has taken his Fascist state from our
industrial system and he has incorporated it also into the political
state. The founders of Fascism in this country believe that we
should first complete our industrial Fascism, have the Government
control of industry through N. R. A. as the first step, in other words,
we should not have a march on Washington such as they had on
Rome, nor should we have the Beer Hall Putsch such as they had in
Germany, but that the whole thing can be accomplished through the
N. R. A. organization, so that we can have a regimentation on industry not only for the 19,000,000 men who have their wages set by
legislation as it is nowSenator KINxG (interrupting). That is, by codes?
Mr. MAsoN. Yes; according to the theory of the N. R. A. and the
Fascist theory, that is legislation, the law of the land, they send men
to jail or fine them or put them out of business by refusing to give
them the "blue eagle" if they disobey the law, which is far more
effective, Senator, than the castor-oil treatment which is given in
Italy in making men line up with the regimentation.
Senator KING. By the way, interrupting you, if I may, does the
N. R. A. still support the "blue eagle", and regard it as an implement,
and do the codes affect those who do not employ the "blue eagle"?
Mr. MASON. In many of the codes it has lost Its effect, but it has
complete control of life and death over a great many. In fact, every
industry which is integrated, so that it can police itself, a man

cannot operate unless he has the "blue eagle" and the insignia of
the code.
Of course, the word "chiseler" has lost its force, It is a good deal
like the word "scofflaw."1 It has lost its force. It means now that a
man will give you something at a fair profit to himself and give it to

you cheaper than the price which is fixed not by the codes but by the
industry operating under the codes.
We have in the motion picture code a provision that the grievance
boards may take away the right of a man to buy his product if he has
his "blue eagle" taken away from him, and, of course, the retail trade
is just the reverse of that. There the small merchant or all of the
merchants and all of the retailers will, rather than quarrel about the
"blue eagle ", will only buy from a manufacturer who has the "blueeagle" label, so we have it coming both ways. It is a very effective
boycott in any industry which is integrated. The consumer has no
protection whatsoever against that boycott in the integrated industries.
Senator KING. Proceed with your thesis.
Mr. MASON. I would like now, Senator, to get into the record
excerpts from the Darrow Board report and just comment briefly on
each one of the industries which came under our scrutiny.
Senator KING. May I ask whether you have prepared a synopsis
of the Darrow report?
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Mr. MASON. I have just a few page numbers of items, Senator,

and it will only take one or two sentences from each of these pages to
give a brief r6sumd of the results of our labors.
I covered yesterday in my statement the refusal of the Steel Code
Authority to grant the Government the right to examine their own
reports, and I shall not take up time on that, but I would like to call
attention of the committee to one very illustrative example of a
small business man in the steel industry. Mr. Otto Swanstrom of
Duluth, Minn., was originally a blacksmith who had invented an
improvement in horseshoes, and later when the automobile came in,
he proceeded to make tools and small parts for autos.
In 1918 he had a concession from the United States Steel Corporation, which is referred to as the Corporation, of $5 a ton on his fictitious freight charges, but umder the code this $5 rebate from his
fictitious freight charge was taken away from him, and in consequence
thereof he had to shut down his business. He employed a great many
men for a small business, he had an investment of around $160,000
to $200,000 in this place up in Duluth, and he was receiving his steel
from a place a mile and a half away, but it was necessary for him
when the code went into effect, to pay for his steel as if it had been
shipped from Chicago.
Mr. Swan s'trom spent a good many months down here trying to
get some relief from that situation, and was unable to do so. After
the Darrow report was filed exposing the condition, and using Swanstrom as a specific case, the steel group in their new code put Duluth
as a basing point for material which he wanted to buy, but raised the
base price so that he had to pay exactly the sanie amount anyway,
so he has, of course, received no benefit from that.
The ice industry which we examined was perhaps one of the most
flagrant illustrations of limitations of new enterprises. Many men
who sought to go into this business, were precluded from entering it,
and while the printed set-up of the code would indicate that all of
these cases were reviewed by N. R. A., as a matter of fact, the practical way they worked out was that the industry in the particular
community decided whether or not they should have a competitor,
and the application of this particular man, who testified before us,
was referred to a committee of five of the large manufacturers of
ice in: his community, and they voted against his receiving permission
to build this plant.
Senator KING. Suppose that lie had proceeded and built the plant,
what would have been the penalty?
Mr. MASON. He would have been arrested and

indicted and

probably placed in jail. He was a small business man and probably
would not be able to employ a lawyer to come to Washington. It
would cost him more, perhaps, than thp total investment, to carry
the case on through all the way through the local committee and the
code authority and up to Washington.
Senator KING. As the code was interpreted and enforced, lie would
have been subject to prosecution?
Mr. MASON. Yes; he would.

Senator KING. If he had gone ahead and constructed the plant?
Mr. MASON. Yes.

Senator KING. The code authorities claimed that they had the
right to refuse to permit him to construct a plant to manufacture and

setl ice?
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Mr. MASON. That is correct. This case, of course, is different
from the New State Ice case in Kansas, because there they tried to
set up the industry as a public utility and have a public body pass
on the right of a man to go into the industry, but here it was his competitor who passed on the right of the man to go into the industry,
and they quite likely said in their report, or they did not hesitate
to say in their findings:
Ady increase in production of flake ice would be further used in attempted
competition with the product of existing ice plants.
Of course this was drafted by the men who owned and operated the
existing ice plants.
Senator KING. Who prepared the ice code, if the Darrow committee ascertained that fact?
Mr. MASON. I do not recollect it at the moment.
Senator KINo. Do you recall whether it was prepared by persons
who wereMr. MASON (interrupting). It was prepared by those already in
the business. There is no question about that. Because they put in
there this prohibition against anyone coming in and competing against
them.
Senator KING. And were they the ones who formulated the code?
Mr. MAsoN. They were the ones who formulated the code.
Senator KING. And any person who desired to embark in the ice
business would have to appeal to ice producers who operated the
code, for permission?
Mr. MAsON. That is the way it worked out. Of course, they had
a provision in their code that it would be subject to the approval or
disapproval of the Administrator, but we found no case that we had
where it was never possible to get the approval of the Administrator
if the group that were operating the ice plants down there voted
against it.
I might say in this particular case, after we had received this complaint and were passing on it, within 48 hours this particular gentleman received an order permitting him to build his ice plant.
Senator KING. That was after the Darrow report?
Mr. MASON. After we had received the evidence. In the ice business, too, Senator, the large integrated companies got together in
cities and printed up placards setting the price at which the retailer
or peddler could sell his ice. We had the labor unions down complaining about that, because it put many of these small peddlers out
of business, and with the competition of the automatic iceboxes, they
were just simply cutting off their own heads, just to try and hang on
to a certain amount of business for themselves; that is, the monopoly.
They were really strangling their own industry.
In the Chicago situation, before a small peddler could get his supplies from a manufacturer, he had to sign a statement that he would
charge a certain price which was not set. It was not set, by the code
but it was set under color of authority from the code, andif he sold
ice for less than that price, he would be unable to buy any more ice.
The Icemen's Union of Chicago and many of the small dealers
appeared before the Board and complained about this ice code.
In the bituminous coal code, the Darrow Board charged malfeasance and misfeasance in office.
Senator KING. Upon the part of whom?
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Mr. MASON. Upon the part of the code authorities. I do not
want to rehash that case. It was gone over pretty thoroughly at
that time, but I want to call it to the conunittee's attention to illustrate the fact that when you have industry managing itself, it ignores
entirely the mandates of public conscience. Here was a report from
a governmental body demanding the removal of a code authority.
Senator KING. What governmental body?
Mr. MASON. The Darrow Board demanded the removal and
recommended to the President that they be immediately removed,
and made specific charges first of oppression of small enterprises by
price-fixing without regard to grades of coal.
The Administrator claiming that low prices were the weapons of
monopolies, is wrong. In this case it was the high price that was
used to put out the small producer of bituminous coal.
This particular man did not have the machinery and the equipment to wash his coal. He had always employed and he kept in
continuous employment, some 600 miners for many years, but he
sold the coal, although he paid them the regular rate, he sold his coal
under the market price because it was unwashed and because it had a
higher sulphur content, as I recollect, but he had to sell it at less than
the regular price of standard coal because of that condition.
When the code authority got hold of this situation and declared a
price emergency, they set the floor price so high that this man of
course could not sell his coal. When the railroads and the other
industries were to buy coal, they wanted to get the very best grade
they could at that price. The day the code went into effect, he shut
down and has never been opened since. I understand that last week
he received an order for some coal which is the first business I have
heard of him getting since the code went into effect.
That was Jenied in the answer of General Johnson in rather an
incomplete way, but our charge of the use of the offices of the code
authorities to attract business from railroads was never denied.
I was rather amused that the committee yesterday received a long
telegram from a group of code authorities urging this committee to
instantly and hastily pass upon the revival of N. R. A., because we
found in our investigation in the Darrow Board, all down the line,
the code authorities using their power to attract business to their
own companies either through information that they receive in the
confidential way, or through fixing prices which fitted into their economic set-up and which would work to the disadvantage of men who
were not on the code authority or, as we charged in the bituminous
case, they met with the railroads and agreed that the code price
should be a certain price less than the public price, and then these
code authority members got all of the railroad business.
Naturally, code authorities when they can have that power, are
going to swamp this committee with telegrams and wires, and the
articulated mass of people who are being injured by these codes
won't send in these telegrams and wires to the committee asking
them to view their side of the case.
Senator KING. You mean the consuming public?
Mr. MASON. The consuming public; yes, sir.
Senator KING. Did it appear from the testimony before the Darrow committee that the code authorities in the bituminous coal
industry were all or substantially all producers of coal?
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Mr. MASON. Yes; they were. Out of 8 on 1 code authority, I
think 7 were the large producers, through captive mines or else
owned by-in the western Pennsylvania area they were controlled
by-the Mellon interests, and that was the area where we asked for
the removal of the code authority for malfeasance in office.
Senator KING. Were they removed?
Mr. MASON. They were not removed and they are still on. One
m.n resigned from the code authority but he put one of his employees
in his place, as I understand.
Senator KING. Were there any representatives of the consumers
on the code authority?
Mr. MASON. No, S"enator.
Senator KING. Generally speaking, from your investigation of the
codes, were the consumers represented by the code?
Mr. MASON. Senator, I would say that in no case did I ever find a
situation where the consumer was ever represented anywhere. The
Consumers' Advisory Board had a voice but a very feeble voice in
protestingSenator KING (interrupting). I aim speaking in the codes themselves.
Mr. MASON. In the codes themselves, the consumers were never
represented.
Senator KING. Was labor represented on the codes?
Mr. MASON. No, Senator. Except in the textile industry, I do not
know of one code that has a labor representative on it.
Senator KING. The Darrow commission then, in its investigations
found that the code authority consisted of representatives of the
industry which was brought under the code, that the consumers were
not represented on the code authority or in the (ode authority, nor
was labor?
Mr. MASON. That is correct, Senator.
Senator KING. So that the codes were administered by persons in
the industry whose interest it was to fix prices, or at any rate to prevent competition and secure a monopolistic control of their respective
industries?
Mr. MAsCN. And on top of that, Senator, we do not even have the
control that the Fascists have of an independent court where these
questions can be taken and adjudicated.
Senator KING. Did you find in any of the investigations made where
it was claimed abuses had resulted from the code authorities and the
President of the United States had intervened or had been appealed
to or that he had passed upon any of the complaints?
Mr. MASON. Yes, Senator. In the cement code. rhe cement
group tried to prevent the building of a new 2a-million-dollar plant in
ennsylvania which would have given employment to a great many
hundreds of people, and the cement group appealed to the President
and asked him to prevent the building of that plant, which he could
have done under the code, and he refused to do it, and the plant, I
understand will shortly be in operation.
The owner of that plant came to me the other day and asked what
he should do with reference to prices. As you may recollect, Secretary
Ickes called attention to the fact that the price in cement is away out
of line with what a fair profit would be including raises in pay, and
this man has a very efficient plant and he can give employment to a
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lot of people, but he is afraid if he charges just a fair profit for his
product when he sells it to the United States Government to build
roads and bridges and dams, that he will be penalized by being put
out of-business, or being boycotted by the Government, so that instead
of being able to furnish the taxpayers 10 bags of cement he will just
have to give them 9 bags and charge them for 10 if he wants to stay
in business or if he wants to go into business.
Senator, may I just get back to bituminous coal
Senator BLACK (interrupting). Just a moment before you leave
that. Has he any authenticity for his fear. Is there anything that
you know of that has been done or said by anybody in the Government, and if so, in what department of the Government, that would
cause him to believe that he could not sell his cement cheaper?
Mr. MASON. Yes; he has a very valid ground for his fear.
Senator BLACK. What is it? Is it based upon anything but rumor?
Mr. MASON. No; it is based upon facts.
Senator BLACK. I think it ought to go in the record.
Mr. MASON. I would rather not give his name; I will if the committee insists. He is in that position where he does not know whether
he is going to be put out of business or not. If the committee wants
it, I will give.
Senator COUZENS. Have you any documentary evidence to sustain
that?
Mr. MASON. I have not, but he has. He came as a witness before
our committee, and I am sure that he would be willing to come here.
I will give the committee his name ifSenator BLACK interruptingng. May I ask the Senator if he thinks it
is better to get the man here?
Senator KING. Perhaps that would be better.
Senator COUZENS. Let him bring the documentary evidence and
turn it over to the committee.
Senator BLACK. I think that would be better.
Mr. MASON. He has appeared before the Secretary of the Interior
several times. The grounds for his fear, Senator, are these: While his
plant was being built he had been selling cement from a plant close
y under his brand, and they threatened to take away the Blue Eagle
from him on that ground.
Senator BLACK. Who did?
Mr. MASON. Well, they did. They stopped him fiom selling this
cement to the Government, and upon direct appeal to Mr. Ickes, he
was allowed to continue supplying cement. But that is the ground
for his fear, as to whether or not he will be boycotted and won't bo
able to go into the cement business unless he charges the exorbitant
prices which are now prevailing in that industry.
Senator COUZENS. Do you mean us to understand from that statement, that there was no agreement among the cement people before
N. R. A.?
Mr. MASON. Undoubtedly there was, Senator.
Senator COUZENS. In what respect did N. R. A. make it different,
I
if there was an agreement before N. R. A. to fix prices?
Mr. MASON. Before, it was illegal and now the), have the immunity
from criminal prosecution and from the triple-damage suits. They
had that fear over their heads.
,'nitor CouzENs. Out the result was the same as far as the buying
public was concerned, was it not?
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Mr. MASON. No; taking that fear away has raised the price of
cement. I cannot give you the exact figures, but considerably; at
least 20 or 25 percent.

Senator
*

COUZENS.

It has raised it?

Mr. MASON. Yes.
Senator CouzENs. They could have done it before if they had
agreed among themselves to have raised the price, because they were
agreeing among themselves previously as to prices.
Mr. MASON. Yes; they had Senator, but they did not, because of
that mental hazard. They knew they could be sued civilly, or prosecuted criminally. Under the Hoover administration there were very
few prosecutions.
Senator COUZENS. Under what administration were there any?
Mr. MASON. Under the Wilson administration.
Senator COUZENS. That is too far back to remember. I do not
remember of any recent prosecutions under the antitrust laws.
Mr. MASON. And they used that as an argument in the depression,
that the antitrust laws had stifled industry. That is a fallacy. Because it has never had a fair chance in enforcement.

Senator

KING.

Proceed.

Mr. MASON. May I come back to the bituminous coal?
Senator KiNG. Where you left off.
Mr. MASON. So that the charge by the Darrow Board was that
these members should be removed from office because of:
(a) Oppression of Small enterprises by price fixing without regard
to grades of coal;
(b) Use of office to attract business from railroads; and
(c) Discrimination in retail prices to railroads.
I might say that the administrator in answering that, answered
A. C. but did not deny that the code authorities had used their office
to attract coal business from railroads, and I assume that you will get
many wires from code authorities requesting the continuation of
N. R. A.
The Attorney General's office made an investigation of this use of
public office-if you call a code authority a public office-to get
business for themselves. Mr. Ryder of the antitrust division made a
report, but that report has been pigeonholed. I assume that this
committee with the power of subpena, could ascertahi what Was done
with it.
Senator KING. To whom was it made?
Mr. MASON. I think to Mr. Bell of the antitrust department of the
Attorney General's office.
Senator KING. Was it given to the N. R. A.?
Mr. MASON. As I understand, the request came to N. R. A. that
the report should not be made public.
Senator KING. Did the Darrow conunittee see the report?
Mr. MASON. No; I have just received that information in a roundabout channel, but I am sure if you subpena Mr. Ryder, that you will
be able to find that report.
I would like to just read one paragraph from the Darrow Board,
not commenting now upon it, of the average cost of food.
Senator KINo. Reading from the report on the bituminous coal
industry?
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On the bituminous coal industry report:

According to the bulletins of the Department of Labor, taking the average cost

of all foods in 1913 as 100, their cost in April, 1933, was 90, and in April, 1934, it
was 107. Fifty-one cities showed in this year an advance in food prices from 10
to 27 percent. Rents, fuel, lights, house furnishings and other items showed at
the end of the year, after the codes had begun to operate, a marked upward
tendency.
Senator KING. Was that not expected and was it not desired by
some who were strong proponents of codes?
Mr. MASON. Yes, Senator; but the difficulty was that while the
cost of living increased under the codes, wages did not rise in accordance with it. That was the condition, and that was the contention
of the Darrow report. I am just reading from the Darrow report on
that. I have no opinion of my own on that particular subject.
The fact is generally overlooked that the consumers' sole barrier
to a great deal of exploitation by monopoly is the so-called "chiseler."
In your industries which are not integrated, we found that men who
would be called chiselers came before the Darrow report and were
chiselers in price, but all of them had signed the President's Reemployment Agreement and all of them were paying the minimum wage.
Senator KING. Complying with the provisions with respect to
hours and labor?
Mr. MASON. Yes, sir. Out of 3,300 which we had, we only had
three or four involving t.ie question of wages at all. One of those
was a shipbuilder out on the Pacific coast who during the depression
had been paying his regular union rate, but when the shipbuilding
code went into effect, the blanket raise struck him and did not affect
the men who had cut down and had not been paying an honest living
wage during the depression.
That was one of the wage complaints we had. It worked a great
deal of hardship in cases similar to that, but what complaints we did
have about wages were generally from men who wanted to have the
wages raised rather than lowered.
You take a man working in an area of low differential, he wanted to
have his competitor who was up in the northern high differential, he
wanted to have the wages raised against him.
I do not think that we had over half a dozen complaints on the
question of wages.
Senator KING. While it may be diverting you, can you tell us in a
word, generally, what those other 3,300 complaints were? What kind
did they cover?
Mr. MASON. All of them were based upon monopolistic features
which had been forced into their particular industry through operation of the code. We had some complaints which had to do with
troubles which existed before the code, but those were few. We had
that in the electrical industry, but those arose out of patent monopoly
questions, and we did not do anything with reference to those.
The greatest burden of our complaint was on the question of the
monopolistic industries being able to set a price, a floor price, so high
for their advertised products that it simply foreclosed the small manufacturer from getting any market at all for his unknown product,
which in most cases was just as good. Where the Federal Electric
Co. would manufacture a lamp at a cost of 12 units because of their
high cost and research laboratory and high executives in advertising,
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the small lamp manufacturer could manufacture the same lamp for
8 units, but, of course, he could not find the market unless he was able
to sell at a price that was based upon that cost and a fair profit to
himself.
That was so in the rubber-heel industry. The small manufacturers

there were very much, if you will permit me to say, down at the heel

because the code prevented them from competing with well-known
manufacturers who were selling an advertised brand and put the floor
price so high that these men could not find a market.
Senator CouzENs. What have you to say, Mr. Mason, with respect
to institutions or corporations or what not, creating a market through
advertising products, and then some chiseler, if you please, coming
in and taking advantage of the market that the other fellow created?
Is there any defense for that, or have you any defense for that?
Mr. MAsoN. I have no defense for that if he uses the name. That
is covered already in Federal Trade Commission decisions.
Senator COUZENS. I am not talking about using the name. I am
talking about using the article, whether it is a trade-marked name, or
whether it has no trade mark.
Mr. MASON. I think the only protection to the consumer will be

to allow anyone entering any enterprise that he may, except with
regard to the patent laws; and if one creates a market, I do not believe
that there should be any restriction unless it is something subject to
patent, which would give him a monopoly in that, I doubt if we
would have any progress, Senator, if we would do that.
Senator CouZENs. I am not talking about fixing prices. I believe
in very strict competitive conditions, but I hardly see the justifica-

tion for one institution creating a market through energy and effort
and advertising, while another man sits by, and then after the market
was created, for another man to slip in and chisel in after the market
is created. I do not know how you can overcome it, but it is a condition.
Mr. MASON. It is a condition; but I am afraid, as long as we have
the capitalistic system, we will have to operate under that, and per-

haps it is the only protection the consumer will have.
Senator KING. This is not a parallel; but Mr. Ford made the cheap
automobile and showed the uses of it and the importance of it, and
undoubtedly others-and I will not mention the companies-took advantage of the market which he created and the sentiment which was
developed throughout the country and began to make cheap automobiles and probably encroached a little upon the field which he had
formerly occupied. I do not know that that is an apt illustration.

Mr. MASON. Competition is the life of trade.
Senator BLACK. Mr. Mason, may I ask if the patent laws and the

copyright laws do not give a large measure of protection if a man or a
corporation creates a market for a named article? They get rather
extensive protection through those laws, do they not?
Mr. MASON. They do, yes, sir.
Senator BLACK. And, as I gather it, it is your idea that unless they
create a market for a certain particular commodity with a trade mark
or a patent, that the only thing to do is to leave the market completely
open for anyone else who wanted to manufacture the general commodity?
Mr. M~isoN. That is correct, Senator.
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Senator BLACK. Can you think of any way that you could go
any further, with fairness, either to the business or to the consumer?
Mr. MAso.. Not under our system. I am a strong believer in the
system that we have if we can just save it, and under our system there
is nothing we can do about it.
I think perhaps the Senator has in mind a case where a patent on
one article is utilized to hold a monopoly in other articles, which are
not patented. The Supreme Court in the bathtub case has held
that that is an illegal restraint of trade.
In the boot and shoe industry, the Darrow Board in its investigation, of course, (lid not go into labor questions at all, the Board was
only appointed to investigate monopolistic practices, but in the
boot-and-shoe industrySenator KICs (interrupting). That was the authority given you by
the President, was it not?
Mr. MASON. Yes, sir; that is correct.
In the boot-and-shoe industry we found that under the code where
the practice had been to give a 6-percent discount on payments within
30 day, the purpose being to offer a premium for prompt payment,
as competition became sharper, the discount became 6 and 7 percent,
but the 30-day payment was practiealy followed in all cases. When
the code went into effect, the provision was put in the boot and shoe
code as follows:
Selling wholesalers,, department stores, retailer., and others in the trade on a
net basis or with cash discounts is permissible, but in no case shall a discount in
excess of 5 percent he allowed, said discounts to be allowed for the payment of
iIlls s i
80 iab
;,in
,, 15 days additional west of the Rocky Mountains.

This is only illustrative of just one of the smaller monopolistic
tendencies in codes, as far as credit was concerned. We found that
where the general trade practice was to follow the 30-dayprovisions,
that when they put a provision in the code that they could bill them
either 30 days from delivery or date of shipment, the large and welfinanced companies would take advantage of that and give a longer
period of time. The leather manufacturers were very strict on their
credit requirements and we found the small boot and shoe manufacturer having to pay cash for his leather, and then required under the
code that he give a long period of time at the other end of his factory
when he shipped his goods out.
Cement, 1 have commented upon, but I would like to say-

Senator KING (interposing). May I interrupt you? Did you find
from your investigations into the boot-and-shoe'industry that there
was more or less of a monopoly, or that the tendency was toward
monopolistic, control of that industry?
Mr. MAsoN. The tendency was toward monopolistic control. The
boot-and-shoe industry had a rather interesting situation which
showed that even the small industries, under our system, were trying
to look out for themselves as best they can, and shows that we must
either have competition or else we must turn everything over to the
Government.
Their code provided that there should be only one yearly exhibition, which put the eastern exhibition group out of business and put
the western group out of business, and three or four others, and we
had each of these small exhibitor groups come down and ask to have
119782-35-T 4-23
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the code amended just by adding the name of their own exhibition
company; in other words, they did not care about anyone else, but
they wanted to get up to the trough, too, and be the only ones who
were allowed to have an exhibition of shoes.
The cement industry, while it does not provide for basing points
directly in the code, is so worded that the monopolistic condition
which'existed prior has been strengthened and solidified. As I say,
the prices perhaps were agreed surreptitiously before, but under the
code they have been raised tremendously, and the cement group now
being incorporated into the Cement Institute, and that having been
given legal recognition, the bigger companies are able to control the
output and price of cement.
Senator KING. Did you find that the process made by the Government, or the representatives of the Government, such as the Secretarv of the Interior, had had any effect upon the cement prices established by the codes?
Mr. MASON. None whatsoever, Senator. They have maintained
collusive bidding all the way through-Senator BARKLEY (interrupting). They did that long before any
code was ever thought of? Even back in 1930 when wetried to regulate it by the refusal to put a tariff on cement?
Mr. MASON. That is correct.
Senator BARKLEY. So that the codes have not had any effect on
the cement business so far as fixing uniform prices is concerned?
Mr. MAsoN. Except that it has removed that mental hazard of
the triple damage suits and the criminal prosecution, and that has
been reflected in a raise in prices of 25 or 30 percent.
Senator BARKLEY. In what criminal prosecutions did they appear
before the code? None was ever instituted, was it?
Mr. MASON. That is a criticism of the administration of the antitrust laws rather than the laws themselves.
Senator BARKLEY. Of course, everybody knows you could not get
a bid from one cement company that was not the same as any other
cement company?
Mr. MASON. No; Senator, there was competition in the cement
industry to a great extent.
Senator BARKLEY. It must have been prior to 1930?
Mr. MASON. Yes; it was prior to 1930, a great deal of competition
in cement, but there is none now.
Senator CouzENs. Did the diminution in hours or the raise in
wages cause the raise in price?
Mr. MASON. I am not competent to answer anything about wages.
Senator COUZENS. Is it not a little unfair to criticize some one
element without knowing the other elements?
Mr. MASON. I am not qualified to answer any labor questions at all.
I am only competent to answer on the subjects I studied.
I will say, however, that before the operation of the code we had
no limitation of production and no limitation of new enterprises, and
that, of course, kept the price down. The threat, if the price became
too high, of having new enterprises coming in and coming up to the
trough.
Senator BLACK. Do they now have a limitation of production
provided for in the code by agreement?
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Mr. MASON. Yes; they have, Senator. It has never been put into
effect. I do not know whether it is through fear of public. pressure
or what the Senate may do, but they have never put it into effect,
but they have the machinery to put the allocation there, in other
words, they have the machinery in the cement code to create the
cartel similar to the ones they have in Germany, the cartels in coal,
steel, and phosphorous, which they have in Germany. Allocation
and limitation of production.
Senator BLACK. SO that that code, like many others, makes it
legal now to agree on the amount to be produced and create a scarcity,
if necessary?
Mr. MASON. Yes, sir. They tried to get together on allocation,
but one or two of the small cement companies complained so bitterly
that they were not able to do it.
Senator BLACK. And it also makes it legal to fix a stage price?
Mr. MASON. The cement code does not mention the price, but
they have the machinery in their code to do that. So many things
are left out of the code, but the authority is given to the code authority
to pass minutes, and these minutes will control various monopolistic
phases which do not show on the record at all.
Senator BLACK. Is there any provision in the code, or does the
N. R. A. have any rule which authorizes it if such production is
produced or the prices stabilized, to investigate to see what profits
are being made?
Mr. MASON. No, Senator. In some codes they can investigate,
but in many of them they cannot. You cannot in the steel code.
The Federal Trade Commission tried to, and Mr. Eastman offered
to agree to make loans to the railroads if they were to permit the
Government to ascertain the profit, but there is not authority at all.
The steel code sets prices absolutely themselves without any supervision in the Government.
Senator GEORGE. In how many of the industries have they actually
made the various allocations?
Mr. MASON. As far as the record goes, SenatorSenator GEORGE (interrupting). How many did you find in your
investigation? In the Darrow investigation did you find any industry
where they had actually allotted to various units the amounts they
could produce?
Mr. MASON. No, the only one was in oilSenator GEORGE (interrupting). They did in the lumber for a
while, and then abandoned it, I think?
Mr. MASON. Price fixing has been abandoned, but not the limitation
of production. They are still operating under the limitation of production.
Senator GEORGE. Yes; but the allotments were, I think, very
largely abandoned or disregarded. I do not know whether they are in
force or not.
Mr. MASON. They have secret allotments in many of the tightly
integrated industries that never show on the record.
Senator BLACK. There is in the ice code a provision prohibiting
any new business from being set up.
Mr. MASON. Oh, yes; and many have been officially prohibited by
N. R. A. from going into the business.
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Senator BLACK. I have a letter this morning that that code is still
in effect, and that it requires a permit to put up a new ice plant, and
I have the figures given me by the N. R. A. They have had a total of
360 applications up to February 27, and 43 have been denied. Did
you look into the question as to this ice code?
Mr. MAsON. Yes, Senator; and we had several complaints before
us on it. One of them who was granted a permit after we had heard
trie case, and reported on it, and one, I believe, was in my office the
other day still trying to get permission to build an ice plant. He had
all of his own savings and his wife's savings and three or four friends'
savings wrapped lip in this thing, and for 2 years he hadnever
been will.
trying
to get permission to build, and had not yet. In fact, he
Senator BLACK. They require a certificate of convenience and necessity, it is stated in this letter. In your judgment, from your study,
even if we are going to put ice as a public utility and require certificates
of convenience and necessity, should that be handled by the N. R. A.
or by the State or county or some Federal agency?
Mr. MASON. Of course, Senator, I do not believe in limitation at
all.
Senator BLACK. Assuming that we are going to do it. I understood
you to say a while ago that this Government had gone to that extent
in some business, but that they had not protected the people like the
Fascist government had.
Mr. MAsON. Yes.
Senator BLACK. What did you mean by that?
Mr. MAsoN. The Fascist government has an independent tribunal
which passes upon the validity of the code, and while the codes may
be drafted-the cartels which correspond to our codes-may be
drafted by the industry and agreed to by them, if any small business
man wishes to complain against the abuse of economic power, using
their words, he can file his case before the court in Charlottenberg, the
cartel courts, and his case is tried by a government official, one who
has no financial interest.
Of course, in the ice case here, and in all the codes here, the code
authorities all have financial interest in the cases they are dealing
with, and while most of the codes provide that the particular man
who sits on the code authority shall not vote on a case which affects
his own company, nevertheless, he is sitting there with the rest of the
code authority and they are all his friends.
Senator BLACK. And he would like to know what anybody wants
to do, too.
Mr. MASON. Yes.
Senator BLACK. These 43 that have been denied; do you know
whether or not the N. R. A. made -any investigation of the price at
which ice was being sold to the consumers in that particular district,
and make any effort to regulate that price and get it down to a normal
basis and a fair basis to the public?
Mr. MASON. No, Senator; that if; impossible, because after working
2 years on the question, they admit that they can not arrive at any
fair accounting for cost and price.
Senator BLACK. So that the result is that if someone wants to put
up an ice business, as does the mnfm who wrote me this letter and who
said that he had invested $8,000, and they have a right to decline
his request to put tip an ice business, but they do not make any effort
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whatever to find out whether the public can get its ice at a fair price,
and whether competition is needed in order to reduce so that they
would not make an exorbitant profit?
Mr. MASON. That is a very good statement of just the situation in
the ice business and in many others too, Senator, where we have
limitation of production.
Senator BLACK. If we are going to have certificates of convenience
and necessity like we have in reference to the railroads or anything
else, do you believe that we can simply depend upon the philanthropy
or patriotism of the men engaged in business to sell their goods and
commodities at a reasonable rate?
Mr. MASON. We cannot do that at all.We will have to have an
essentially controlled economy if we are going to do that. We will
have to go either to the Sovict or to Fascism for our form if we are
going to issue certificates of convenience and necr'ssity in any of the
so-called "commercial lines."
Senator GEORGE. Do you recall any of the specific cas of an
application to install new ice plants to be operated in conjunction or
at least through the use of power generated by Crisp County, Ga.?
Mr. MAsON. That case did not come before us.
Senator GEORGE. That is the only county-owned power plant in the
United States. Did you have that case?
Mr. MAsON. No, Senator; that case did not come before the Darrow
Board.
Senator KING. Senator Black, did you want to rut something in
the record, any of that correspondence or those figures?
Senator BLACK. I have the letter here if you would like to have it
in. I would like to state that this was called to my attention by a
firm in Montgomery, Ala., which wanted to put up an ice plant, and
the code authority notified them that they must get a certificate of
convenience and necessity.
Senator KING. From whom?

Senator BLACK. From the N. R. A. I was under the impression
from the evidence we had that that had been abandoned, so I wrote
to Mr. Richberg, and here I have the letter from Mr. L. C. Marshall,
who states that the code provision has not been abandoned. He
quotes the code provision and says that they niust get certificates of
convenience and necessity. This applicant still is seeking to put up
the ice plant, and he gives the figures with reference to the number
of applications made and the number of applications denied.
The CHAIRMAN, Why not put that letter into the record?
Senator BLACK, I will be very glad to do it. It is a letter from
L. C. Marshall, executive secretary of the National Industrial Recovery Board addressed to me under date of April 1.
(The same is as follows:)
APRIL 1, 1935.
lion. boo L. BLACK,
United States Senate, Washington, D. C.
MY DEA l SENATOR BLACK: Mr. Donald R. Richberg ha. directed me to reply
to your letter of March 25, which refers to article XI of the ice code, the title
of which is "Control of production." For ready reference, I am quoting this
article below:
"If at any time an individual, firm, corporation, or partnership, or other form
of enterprise, desires to establish additional ice production, storage, or tonnage
in any given territory, said party must first establish to the satisfaction of the

1128

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

administrator that public necessity and convenience require such additional
ice-making capacity, storage, or production."
This article is still in effect anl is being administered. Its administration is
being closely watched because the problem is regarded as (a) something whivh
must be thus watched, in the public interest and (1s)an experimental case which
should throw light on similar proposals in other fields.
Thus far, a somewhat detailed report by the deputy administrator handling
the code is available, and I enclose a copy. The deputy is asscnlbling further
rwatcrial, as is also the Division of Research and Planning. Furthermore, a
system of snore detailed reporting by National Recovery Administration officials
on the operation of the plan is being worked out.
deputy administrator is now before the National Industrial
'[lhe report of thie
Recovery Board but the Board has deferred action until further information is
niade available.
It may interest voni to know that from the State of Alabama three applications
have beens received from individuals desiring to construct ice plants in that
State. Two of these applications were withdrawn by the applicants and tile
third was granted by I hisadisinisiration. Tlm.:, no application to construct al
ice plant in the State of Alabama has been denied as yet. In this connection, I
refer o to exhibit no. 4 in the attached report. You will note that a total of
360 applications bad been handled til)
to and including February 27, 1935, and of
this total, only 43 had been denied.
In the event investigation discloses a probability that the application should
be denied, the present procedure is to notify the applicant of the finding of fact.
This is done with the thought in mind that he may wish to withdraw hisapplication inasmuch as tile facts seem to indicate that the enterprise would not be
successful and therefore a source of financial loss to the applicant; as well as a
source of injury to others in hisindustrial area-all without compensating gain
to the public.
In most instances, the applicant is not ablc to make as careful a survey as that
made hv this administration, and it would seem that we were doing hinsa very
real service in bringing the facts to hisattention.
Very truly yours, ' "
L. C. MARSHALL,
Ind isrial Reco'ery Board.
Executive Secretary, Nlational

Senator BLACK. Since that has been put in, does the committee
think it is advisable to put in the letter from Mr. De Jarnett and his
attorney with reference to the ice code and their applic,.tion?
The CHAIRMAN. Yes.
Senator BLACK. I will be glad to do that.
(The same are as follows:)
MIARCH 22, 1935.

Senator Ihuno BInACK,
llashigtio, D. C.
Started building ice factory this veek having bought machinery, lisrober, etc.,
representing investment of around $6,000. After consulting National Recovery
Administration Administrator here and being told that lie knew of no restriction
on going into ice business here employing four men in erecting factory was visited
yesterday by secretary of Ice Code of Birmingham was told that it wold be
necessary to have permiit from Washington to operate new ice factory and that in
his opinion such p2rinit wosd not be granted in Montgomery as all available
capacity here was greater than present demand. Believe all ice companies here
are making a reasonable net profit on their investment. Four of the five ice
companies here sell coal, including two trust companies. Ain only asking that we
have equal chance to inake living. Any hell) that yo can give us when National
Recovery Act comes before Senate for renewal or advice that you cats give me so
that I may not be prosecuted for earnestly endeavoring to make a livelihood will
be appreciated. What has become of free Anerica? Paid over $19,000 in taxes
lasty ear leaving less than $2,000 for the two of usnbookkeeper-manager-osnsers.
This restriction looks like a monopoly to me. By endeavoring to confor:a to
codes has almost wrecked nany of we small business snen. Copy to Senators
Byrd, Glass, and Borah.
Da JARNETTE OIL & COAL Co.,
By L. L. Da JAHNETTr, Presided.,
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March 27, 1935.

Senator HuGo BLACK,

Senate Office Building, Washington, D. C.
DEAR SIR: On March 22 our client, Mr. L. L. DeJarnette, of this city, wired
you in connection with the National Recovery Administration restrictions on his
going into the ice business here.
In January, Mr. DeJarnette consulted us relative to National Recovery
Administration restrictions on his going into the ice business. We were rather
amazed at the question ever being raised of whether or not a man could go into
a busiass that had not been declared a public utility. However, we obtained
a copy of the ice code and after going over it very carefully decided that the
only questionable provision of this code was the one quoted in a letter recently
received by Mr. DeJarnette from Mr. Williams, secretary of the ice code for
Alabama, a copy of which we enclose herewith. However, as the code was an
agreement between the icemen themselves and as we thought it impossible for
the Federal Government, under our present Constitution, to make such a regulation as to purely intrastate business, we reached the conclusion that this provision
merely applied to those concerns already in the ice business, that is, those who had
formulated this code.
floi ever, x e were not content with accepting our own con(hclsion on this, but
asked the National Recovery Administration administrator here if he knew of
any such restriction. Ile stated that lie had never heard of anything o this
order. Upon reading article 11 of the ice code, you will note the ambiguity
and also note that the last part of such article, without even a paragraph to break
the thought, clearly applies only to those enterprises already engaged in the ice
business.
Subsequent to this and relying upon the above interpretations, Mr. DeJarncttb
invested approximately $6,000, and employed four men, in erecting an ice plant.
On March 21 lie was' visited by Mr. Williams, secretary of the ice code for
Alabama, and informed that he could not proceed with the erectioi of his plant
without a permit, and that from his knowledge of the granting of such permits,
it was his opinion that Mr. DeJarnette would 1;e unable to obtain one.
As the future of the National Recovery Administration is now before the
Senate, we are taking this opportunity to object to something which we feel is
unqualifiedly unconstitutional. It seems apparent that the small business man
is 'eing completely crushed and the large businesses are having all the advantages
of monopolies. It is significant that at the time he issued his ultimatum Mr.
Willians was accompanied by the local manager of a large ice and coal company.
lit the present case it would work too great a hardship on Mr. DeJarnette to
force him to carry the question to the Supreme Court of the United States when
because of its patent and undeniable unconstitutionality it shall ultimately be
held as such.
We are also writing to Senators Glass, Borah, Byrd, and one or two others,
stating these facts to them.
We earnestly hope that you may be able to assist the cause Mr. DeJarnette
represents while the National Recovery Act is before the Senate.
Very truly yours,
J.
IAC JONES & J. RENDER TIOMAS, Jr.
J. RENDER THOMAS, Jr.

CODE OF FAIR COMPETITION FOR THE ICE INDUSTRY,
COMMITTEE ON ARBITRiTION AND APPEAL Foa ALABAMA,

Birminigham, Ala., March 22, 1935.
(Registered inail-return receipt requested.)
DEJAUNETTE OIL Co.,

Montgomery, Ala.
GENTLEMEN: Confirming our conversation yesterday I am quoting you herein
from article XI of the Code of Fair Competition for the Ice Industry:

"If at any time an individual, firm, corporation, or partnership, or other form
of enterprise, desires to esthblish additional ice liroduction, storage, or tonnage
In any given territory, said party must first establish to the satisfaction of the
Administrator that public necessity and convenience require such additional ice-

making capacity, storage or production."
In the event you elect to proceed with the erection of an ice plant in Montgomery without securing the required permit, such action will be taken at your
own peril.
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The first step to be taken in securing a permit should be a written request to
this office requesting a permit to erect an ice plant of the desired capacity and at
the desired location. This request will be forwarded immediately to the proper
authorities at Washington.
Very truly yours,
R. LANDIs v rILLIAMSt
Secretary Committee of Arbitration and Appeal for Alabama.

Mr.

MASON.

The Darrow Board in its investigation of the lumber

and timber products code found that there is-that is, at the time
they made the investigation, a pretense of maintaining a reasonable
balance between production and consumption, and a pretense of
maintaining cost protection, and under this camouflage is erected an
unbreakable monopoly of control of output, of sales output, and of
the channels of trade, all directed for the advantage of the powerful
and the further disability of the weak.
As in so many other instances, the code, which should have been
for the protection of small enterprises and the advantage of the public, has been made an instrumentto give privilege and multiply power
with profits.
The Darrow report stated:
The code and the authority created by it, denied to the producer of lumber
and timber commodities the right to decide how much he will produce, what price
he will ask, or what persons he will regard as wholesalers or retailers. The
code as the authority by welding all producers into an organization in which one
central power determines how much or how little lumber shall be supplied to the
people of the United States, the sales prices thereof, and the channels of trade
through which it shall move to customers, permits monopoly or monopolistic
practices in violation of the first proviso in section 3 (a) of the National Industrial Recovery Act.

There was a regulation in this lumber code which provides that
wholesalers shall be given a discount of 8 percent for the operation of
their business. This is put in obviously because the large manufacturers who control the code authority also had their own wholesale
outlets, and in order to take all of that business away from these
independent wholesalers, they were going to set their profit at 8
percent, which was so low that they could not operate, and as a consequence thereof, only the large industries would be able to engage in
the wholesaling of lumber.
The CHAIRMAN. Was there a separate code for retailers of lumber'?
Mr. MASON. Yes, sir; there was a separate code on that.
Under the color of the code, they established uniform delivery
prices instead of f. o. b. mills. The limitation of production in the
lumber code which still stands, on the basis that it was to conserve
the forests of the United States, the natural resources, is merely a
fantasy because as a matter of fact the forestry service has nothing
to do and has no control over the limitation of production, and the
limitation of production is merely an allocation which you mentioned,
Senator Black, an allocation of business around to the various lumbermill owners.
The CHAIRMAN. Before your committee investigated did you have
any of the lumber authorities appear?
Mr. MASON. In all cases we sent out letters before hearings, for the
code authorities, and practically in all cases the code authority appeared, and we allowed them to cross-examine all witnesses. We did
that for our own protection so that some one would not come in with
a false complaint, arid we had quite a few false complaints, too.
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The CHAIRMAN. That was true in the lumber code, was it?

Mr. MASON. I just do not recollect, Senator. I think our records
show whether or not they showed up, We were running two hearings a day, and sometimes I would not be in. I do not think I was
in trying that particular case. ,
The plumbing fixture case I called to the attention of the committee
yesterday, where there is a limitation of selling only grade A products,
which was in direct violation of the mandate of the Supreme Court
in the Trenton Potteries case, which held that it was the limitation of
competition which was illegal.
Evidently the plumbing group just took this mandate and changed
the wording of it so as to provide for giving them immunity from
prosecution under the antitrust laws, and they took the mandate of
the Supreme Court in the Trenton Potteries case and said "You can
do that" the very thing which the Supreme Court said you could not
do in the Trenton Potteries case.
Senator KING. Did that interpretation militate against the interests
of the small producers or against the interest of the public?
Mr. MAsON. Against the interests of both, Senator. It absolutely
prohibited the small producer of pottery ir the Middle Western section from existing, because while you were allowed to export your
grade B products, the freight differential to the coast was so high
that only those on the coast were able to export and all the rest of
them had to be broken-all of their grade B products, which was
merely a scratch on them, had to be broken up in the plant, so that
it placed that imposition on all of the industries which were located
in the central part of the United States and who did not-the smaller
ones-did not have any voice in the making of the code.
Senator BARKLEY. Can you furnish us a list of the small concerns
that went out of business?
Mr. MASoN. No, sir; I cannot.

Senator BARKLEY. Can you furnish the names of small concerns
that went out of business as the result of the code?
Mr. MASON. Yes, sir; I could furnish you a lot of them if I get
hold of our files. The files were turned over to N. R. A. We had
3,300, and I don't know how many of them went out of business.
Senator BARKLEY. Do you know how that number on that list
compared with the number that had gone out of business from 1929
up to 1933?
Mr. MASON. No; I have not any idea, Senator.
Senator BARKLEY. You do not mean to leave the impression that
nobody went out of business or closed up except as a result of the
codes, whether it was pottery or any other type of business?
Mr. MAsoN. No, Senator. I think that is one of the great faults of
N. R.A. It is trying to keep even the inefficient in business by placing
the prices so high. We have had 20,000 concerns that have gone
bankrupt every year even in our heyday, under the Coolidge administration. It is like trying to do it just as the snake sloughs off its own
skin.
Where a concern cannot serve the public at a fair profit to itself,
I think it should go out of business; and when you limit production
and when you allocate business, and when you say that another man
cannot come in competition against yourself, you create a stagnation;
and I believe that N. R. A. under its present role has created that
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stagnation. It has not been perhaps as efficient as they would like.

*

If there was perhaps closer coordination, they would have been able
to create a greater stagnation. They would have had a better N. R. A.,
which was like saying that they would have a better case of smallpox.
I am not criticizing the spirit of N. -R.A., but I believe the limitation
of production and the cartelizing of our channels of industry such as
they have done in Russia, Germany, and Italy does not fit into oUI
cahitalistic scheme at all. I think it is very unhealthy. I think a
great many businesses should go out business if they cannot serve
the public and pay a fair wage, and we should not give them the pro..
tection which some of the big industries are now getting under N. R. A.
Senator COSTIGAN. How do you distinguish between the small
businesses whicl in your judgment went out because of the N. R. A.
and those which would normally have retired from the field under
previous competitive conditions?
Mr. MASON. Well, Senator, my criticism and the criticism of the
harrow Board is not of the small businesses that have been put out
of business or that any larger percentage have been put out of business,
perhaps; but that you have created a false economy, you have created
a false standard of living. The man who is in, the man who can hire
the high-priced lawyer to come down to Washington, the man who
can get close to the trough and get a code written which will protect
his uneconomic business is the man that is going to survive under the
reSent set-up. Steel, the number 11 code had one of their high-priced
lawyers come down, and they are one of the few who have absolute
price-fixing.
Senator COSTIGAN. My question was somewhat different than what
you have apparently understood. You stated that a number of small
businesses were driven out by the N. R. A.
Mr. MASON. Yes, sir.
Senator COSTIGAN. How do you distinguish between those and
businesses which would have gone out under earlier competitive conditions, so that you are in a position to say that these particular
businesses were driven out?
Mr. MASON. I can illustrate by an example. May I (1o that? I
can give you one example just to illustrate the point. A man who
operates a siall coal mine with a high sulphur content. He pays
union wages since he opened up many, many years ago, but he has to
sell below the code prices-I mean before the operation of the codebecause there was so much sulphur in his coal that the factories would
not buy his product. That nmn is an efficient, economical unit.
He has a place in our society, and he has furnished employment and
was furnishing employment to some 600 manufacturers.
When the code went into effect, the large industries which controlled the code authority for that area, western Pennsylvania or the
Virginia area, decided that the coal that came from that, area should
have been charged a floor price of so many dollars and cents a ton.
There is a man of that type who was put out of the running.

Senator

COSTIGAN.

You had that particular case?

Mr. MASON. Yes. The man who has a big business, who has
high salaries, who has all of his relatives on the pay roll at $50,000 Si
$60,000 a year, who is paying 6-percent interest on bonded indebt.dness of plants which have fallen into ruts and to the ground, is till
staying in business tinder the code because he is figuring all of tlose
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6-percent charges and all of those salaries in as floor cost, and it is
unfortunate, because by placing this little man at a floor price, you
are stopping the little man from competing with him.
Senator COSTIGAN. Are you sufficiently informed to know that lie
would not, have been driven out of business but for the N. R. A.?
Mr. MASON. I did not get, that question, Senator.
Senator COSTIGAN. Are you sufficiently informed to know that this
articlair person would not have been driven out of business except
for N. R. A.?
Mr. MrASON. In the coal case, yes, Senator, because the (liy the
code went into effect, lie went out of business, and that is so dramatic
that I am almost positiveThe CHAIRMAN. Did lie appear before your committee?
Mr. MASON, Yes.
The CHAIRMAN. 1'hat is the name of that man?
Mr. MASON. I will supply it for the record.
Senator BARKLEY. You spoke a while ago about the iron and steel
industry'. I have here a chart prepared by the Research and Planning Division, which I believe yesterday y4u complimented.
Mr. MASON. Yes.
Senator BAIKLEY. As being fair.
Mr. IASON. Very fair, and capable men on it.
Senator BARKLEY. 1 have here a chart prepared )), tlt
Research
Division showing wlat happened to 30 steel and iron concerns; 5
large, 12 medium size, and 13 small companies, and that shows
that in 1921; the 5 bigger companies had $167,000,000 in income before
dividends; in 1927, $130,000,000; in 1928, $174,000,000: in 1929,
$302,000,000; in 1930, $140,000,000; in 1931, $5,205,000; in 1932, a
deficit of $123,0)0,000; in 1933, a deficit of $62,000,000; in 1934, a
deficit of $29,000,000.
The 12 medium-sized companies, in 1926, had net earnings of
$40,000,000; in 1927, $33,000,000; in 1928, $44,000,0(J0; 1929, $63,010,000; 1930, $31,000,000; in 1931, a deficit of $5,010,000; in 1932,
a, deficit of $20,000,000; in 1933, a deficit of $2,000,000; and in 19:34
ner earnings of $2,263,000; which shows that while in 1934 the large
steel companies still had a deficit of over $29,1000,000, both the medium-sized companies and the small companies, in 1934 hadt a net
earning as indicated in this chart, and that iii 1933 their deficitwas
considerably below that of 1932, which is true also of the big conipaies. Do you know of your own knowledge whether these figures
are fairly accurate?
Mr. MfASON. I think those figures are accurate, Senator, but I do
not think they reflect the true condition. Are those research and
planning on the members of the steel code authority?
Senator BARKLEY. I do not know.
Mr. MASON. If that is so, those figures are true, but 1 do not
think they reflect, the proper relation between time small peoplethe small man in the steel industry is not a producer, but is a fabricator. And in defining the fabricator's position, we have got to
take into consideration that a great deal of those profits have been
at his expense.
Senator BARKLEY. I would like to put this chart in the record. I
do not want to interrupt Mr. Mason's testimony, but 1 would like
it to go in.
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Senator BLACK. IS there any way it can be seen who they are?
Mr. MASON. Does it show whether it is the fabricators or steel
producers?
Senator BARKLEY. I do not know whether the chart shows it.
It speaks for itself, and I see that it does. United States Steel Cororation, Bethlehem Steel Corporation, Youngstown Sheet & Tube
Co., Jones & Laughlin Corporation, and Republic Steel Corporation,
ar6 the five big ones. The medium sized companies are the Inland
Steel Co., National Steel, Otis Steel, Wheeling Steel, Crucible Steel,
McKeesport Tin Plate Co., Spang Chalfant & Co., Pittsburgh Steel,
Allegheny Steel, Granite City Steel, Sharon Steel Hoop Co., Colorado
Fuel & Iron Co.
The small ones are the Gulf States Steel Co., A. M. Byers Co.,
Ludlum Steel Co., Superior Steel Corporation, LaClede Steel Co.,
Atlantic Steel Co.. Carpenter Steel Co., Scullin Steel Co., Apollo
Steel Co., The Stanley Works, Acme Steel Co., Keystone Steel &
Wire Co., and the Michigan Steel Tube Products Co.
Mr. N."ASON. Some of those are fabricators. Acme is a fabricator,
and some of the others you read are, but I do not think those are all
producers of steel.
(The chart referred to is as follows:)

Effect of the iron and steel code on small enterprises--ironand
steel industry net earnings before dividends
[Figures preceded I)vCD)Indicate deficit]

3

0Ocnmpanies,large, medium, and small
scompanies '--(D).......193-,otlo

12lared

t•ndimszeccaa,-...........

19341

1933

193

(D) $62.996,000 (D)123,24o0
1313819)0

3,000

(0)

2,397,100

),

(D) 2,33,(g

(oD) $5,205,000
(Dl 1,639.000
(D)p--

t4911901
$140,8972,000$302.,775,000 $174,
1922
419,(000 $130,1927
1926
110,0001 "$167,211,co
00 <
3,0.~

1601,000
4,9~o
35600
11,367,ooo
,
4730
7:9 ,000
Ingot production for the entire industry was
practically the same in 193 and in1931,1. e.,
only
25,275,000and 25,429,000gross ton, respectively.
the sml and medium-sized company groups
from 1931to 1934. Note that the small-company
Note change out deficit classof
SIncludes
Republic Steel Coryoration: Earnings
tar the fourth quarter of 1934and for the year group alone earned more in 1934than in 1930.
1926not available."
SIncludes
Scullin Steel Co.:
Earnings
for 1926not available.
.
, e
n
Largest companies- Those with
annual ingot capacity in excess
Medium-sized
companies: If integrated,
of 3,000,000
having 300,600 to3,000,000
gross
tons.initot capacity
the code.
gross tons
annual
regardless of voting power; if nonintegrated,
Small companies: If integrated, having less
having 10votes or more under
thaln
i30,00gross tons annual ingot capacity regardless
None represents as much as 1 percent of
of voting power; if nonintegrated, having
the total ingot capacity of the industry and
fewer than votes underthe code.
most considerably less. These companies
are the smallest fr which 10
figures are ava lable.
33too

W

Z

>.
H

S
,O
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Table indicating relative proportion of the industry's sales represented by the
small-comnsany group, medium-, and the large-company group, and based on
voting strength which is calculated as follows: One vote for each half million
dollars of invoice value of steel-code products shipped in 1933, but each member
has at least one vote even though its annual invoice value it less than half a
million dollars.
Number
ofvotes
5 largest com panes.....
...........................-......
12 medium companies .....-.........-.................................
13small companies ................................................
Total 30 companies ... ............................................
Total all mernbes of code .........-....................................

.............

.
_

----------.......

.d

Percent
of total

961
48,3
425
21.
79 ____4,0
1,465
7

73.7
100.0

This data compiled by office of R. W. Shannon, deputy administrator, from
figures collected by Diision of Research and Planning, and from press reports
of earnings statements of individual companies, whose statements are now available for the entire year of 1934, and one of the largest companies which has
reported for otuly 9 months of 1934 which was a loss.

Net earnings before dividends of iron and steel industry, Mlar. 27, 1985
.Companics with annual ingot capacity in exess of 3,000,000 gross tonsNumber
of votes,
1934

Largest companies

United States Steel Corporation-------------.
Bethlehem Steel Corporation ----Youngstown Sheet & Tube Co ------ - Jones & Laughlin Corporation ----Republic Steel Corporation
2.----------------

.

1934

------------------- --

Total -------------------------------

961

1932

1931

1930

1929

1 13,0311

197,792
21.,43
21,4
20,527

114,174
9.51
10.446
10,449
15,0644

302,775

174,419

1928

1927

1929
-

511
21,68
1-0.70.4.10
160
74
1 2,589
79
I 361
137

---

1933

Thousands of dollars]

13

01
98,343
1.367
4:049
1220

11, w

62,9W,

71.176
1 13,273
1 7,910
1 11,261

12.7,4

9.034
1

101,422
,4
7.03.
9.03
.52-2

1Z3,02

'7,25

14), 972

7,041

S7, 897
5,8230
7,023
1,29
8125
1.30,110

If, 67
29.244
15 140
15.149
----

Z

17,1

Deficit.
2 Earnings for the fourth quarter, 1934, and fi,r the year 1926 not available.

0
Net earnings before dividends of iron and steel industry
[If integrated, having 300,00 to 3,000,000 gross tons annual ingot capacity regardless of voting power: and if nonintegrated, having 10 votes or more under the
code.
dollars]
Number
of votes
1934

Medium-sized companies

Inland Steel Co -------------Nattional Stl-Co-

OtisSteel

-----------------

-

..................
Cor
t................------------

"WheelingSteel Corporaton ------73
Crucible Steel Co ..............................

--

-

--

-

51
113

2

1 3

3,730
0,051

167
2,812

5111 11,510

529
38
75
27
1.859
Spang Challant & Co.. Inc -------------------------------------------- 17
821
Pittsburgh Steel Co
--------------------- ----------------------29
1,330
Allegheny Steel Co------------21
836
Granite City Steel Co ..............................-----------12
259
Sharon Steel Hoop Co ---------------------------1 1------------I
Colorado Fuel & Iron Co ------.13,138..12,397..i......
II-----------1
242
425.
.

9

1934

]3,321
1,001

12,8M

1284
1 3,375
13.5.5
13,614
1.851
1..51
1911
1901
12,339
12.501
22
1 1,052
507
14
1275
1 ?
1
2,3891 4,2,533

Total ------------------------------------------------------------425
1320.5
Deficit.

1932

1931

1,264
4,443

11,572
13,339
12,017
1,952
1278
1 1,714
50
332
1,307
303
I 3 839

,69

1930

6.491
8,416

89

2.651
4.04t
2504
2,809
1,690
1,610
701
1753
299

31,400

1929

11.712
11,777

1920

9,334
8,701

3,08

3.371

8,006
8,162
2,402
4,394
4.535
3.311
1.683
1.341
2,350

6.444
5,634
1,589
3,226
1,342
2.193
1,075
9,2
1,011

03,301

44.891

Thousands of

1927

1021

6,8W
3,664

7,148
4,895

1,3
8

1.907

4.029
5,617
1,589
3,127
1,952
1,711
543
556
2, 578

5.006
0.548
1.385
5.178
2534
1,645
4753
1,29(
2,748

33,2

ti
16

-3

,743

Z
-3
>
-

"

Net earnings before dividends of iron and steel industry
[Ift ntegra-,

Small companies

Number
of votes.
J934Z

Gulf States Steei Co ----------------------------------------------------A. M. Byers Co ---------------------------.----------------------------Ludlum Steel Co
-----------------------------------------------

13
4
6

Superior Stee Co ----- --------------------------------------------LaClede steel Co -------------------------------------------------------

5

Atlantic Steel Co -----------------------------------------------4
Carpen Steel
C
------------------------------------------------------4
SclensteelCO-------------------------------------------------1
Apollo Steel Co
----------------------------------------------- 5
The Stanley Works -----------------------------------------------------6
Acme Steel
Co
Keystone
Wire------------------------------------------------------Steel & W ire Co -----------------------------------------------9
15

1934

128
1737
442

Total-------------------------------------------------------ToaI...............................
formed January 1927.

7

1933

i

265
1,016
161

i.....
1255
104

117
182
1305
179

561
1.031
1,153

Michigan
Steel
Tube Products ------------------------------------------1
87

I'Company
Deficit.

-

A.,
ving less than 30000 gross tons annual ingot capacity, regardless of voting power; Ifnonintegrated, having fewer thin 10votes under the code. Thousands of dollars]

2,6

14o

54
i584
109
150
705
942
196
11

181I

1932

1931

1518
1,076
1474

1977
i 103
199

1156
1394
576
1131
1933
21
1 215
236

i0

ieco
i11n

1492
148

1592
1499
196
1577
372
197 I
1114

1930

1815
653
1434
1359

452
i7

412
164
154
81
941
586
41

5,398
12.938 -9 1,901
,I '-'

1929

1928

1927

cc

19

1,310
1,897
720

Om
1,739
587

75
1,111
225

8W
1,425
2

193
723
338
137
Z 206
2,553
1, 257
345

170
241
138
214
2,461

162
289
48
148
1,467
1,415
1,.016
174

199
54Q

0

164
1,703
1,179
,01
158'

O

693
93

7,8
788

00

75
919

83
12,873

29
907

ZIM
1,
389
384
1.7
11.347

i19
372

272
753

1-r
0

V
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0

z
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Senator BARKLEY. Do you know whether the Rockaway Rolling
Mills is a producer or fabricator?
Mr. MASON. No, sir.
Senator BARKLEY. Do

producer or fabricator?

you know whether the Jessop Steel Co. is a

Mr. MASON. No, sir.

Senator BARKLEY. Do you know whether the Washington Tin
Plate Co. is a fabricator or producer, of Washington, Pa.?
Mr. MASON. That is a fabricator.
Senator BARKLEY. Do you know whether the Adirondack Steel
Foundries Corporation, of Waterviut, N. Y., is a fabricator or
producer?
Mr. MASON. That is a producer.
Senator BARKLEY. A small producer?
Mr. MASON. Senator, I am not familiar with those companies.
Senator BARKLEY. Do you know anything about the Colonial Steel
Co., of Pittsburgh?
Mr. MASON. No, sir; I do not.
Senator BARKLEY. Do you know whether it is a producer or a
fabricator?
Mr. MASON. No, sir.
Senator BARKLEY. The Tulsa Steel Corporation, of Sand Springs,
Okla.?
Mr. MASON. I assume most of those are producers rather than
fabricators. They may be subsidiaries of other companies. They
did not mention the Ambridge Co., which is a fabricator?
Senator BARKLEY. No.
Mr. MASON. The Darrow Board covered the question of boycott.
The Board reported [reading:J
There is one other form of oppression of small enterprises, inadvertent but often
grievous, the Board feels that it cannot overlook. By an Executive order of
March 14, 1933, every bidder for a contract for any species of work for any part
of the Government of the United States, including its agents or instrumentalities
must present with his bids a certificate of compliance with each code to which he
is subject.
However justifiable this provision may have seemed as a means to enforce
the National Recovery Act, its application has most unfortunate consequences.
Many small establishments honestly purpose to observe the code so far as it is
possible, but find some of its provisions incompatible with continued business
existence. We are to remember that fact, repeatedly forced upon our attention
in these investigations, that the National Recovery Act was franed for noble
aims, but the codes were most often made by large business units animated by
no higher purpose than their own advantage and the suppression of small competitors. We have been confronted with the cases of small enterprises that adhere
strictly to the code requirements concerning hours of labor, wages, conditions of
employment, but cannot, without ceasing to exist, comply with the requirements
that mean the surrender of their vital business secrets or the end of every chance
to meet the stronger position and greater resources of more powerful rivals.
Yet such establishments are by this form of governmental boycott excluded from
every opportunity to do governmental work.
We have found instances where this practice has resulted in heavy losses to the
Government, as well as a shrinkage of production and therefore of employment
among small enterprises. Sometimes a factory that is hampered in its operation
or forced to close its doors is the chief support of a small community, and the loss
of the factory wage list is of serious meaning to tradesmen and many others.
It is true that the order establishing this procedure contains a clause that its
operation might be subject to exemptions to be granted after application to the
administrator, but in practice it appears that few or none of these applications
119782-8---PT 4-24
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are granted and some have not even been answered. Thus the harshness of the
proceeding is not ameliorated but rather reinforced with a suggestion of intemtionlal neglect. Without criticising the motives that prompted these provisions,
we think they should be radically amended to save men that strive to be law
observing from becoming outcasts or perforce evaders of the national enactment.

I have felt that that perhaps was particularly pat, especially after
the testimony in the fire-hose case, which was brought before the
cojumittee.
You will find, if the committee goes into it, that the Comptroller
has filed a great many complaints against various branches of the
Government who are asking for bids on material which is used. You
will find in the purchase of paper for stamps that Mr. NIcCarl has
found a great deal of collusive bidding there, and, of course, the
Secretary of the Interior in the cement situation has complained
about it. You will find in the purchase of steel---I do not know
whether that has been brought before the committee-in plates for
ships in the navy yardSenator BARKLEY (interrupting). Do you know to what extent
collusive bidding was engaged in prior to 1933?
Mr. MASON. Senator, I am not familiar with exact figures. Of
course, there was collusive bidding, but we had a right to proceed,
whether it was used or not. It was not used. The antitrust lawxs,
Senator, have not been enforced for a long time.
Senator BAIKLEY. You mean generally speaking?

Mr. MASON. Yes. And indeed, I believe, Senator, they ought to be
strengthened.
Senator BARKLEY. The Government has been doing vastly more
work during the last 2 or 3 years than it has previous to that, and
that would in a measure increase the number of bids and the number
of collusive bids?
Mr. MASON. I do not think there has been any complaint from the
Comptroller's Office on bidding until after the codes went into effect.
If there was anything at all done along that line, it was done secretly
and behind closed doors before it, got to him.
Senator BARKLEY. There was no way by which to discover it, as
there has been since the code.
.Mr. MASON. Now, there is no pretense at hiding it, at all, and the
prices, of course, have been relatively much higher on the bids.
Senator BARKLEY. I am not passing on the merits of the increases. Of course, the increase in labor and other costs would produce an increase in the costs not only to the Government but to the
consumers. You cannot eat your cake and lve it, too. If you are
going to increase labor costs, which we have all been in favor of
trying to do, you are bound to anticipate that that is going to be
reflected in the increases in the cost of the product. I do not know
of any way by which you can increase the cost of producing anything
without increasing the price of it to the consumer, unless you assume
that it was out of all balance before you increased labor costs.
Mr. MASON. Senator, they have used tile theory which you have
given, and which is a splendid one, and which we are all in accord
with, as a means of camoufbging what industry has in many cases
done. It is a good deal like Dickens' character Pecksniff, 'who is
always talking aboit charity and mercy. Some 500 code authorities
which we have, you will find in all of these codes first a provision
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against child labor, and many of them talked the loudest about this
were industries which never did employ child labor.
They always made a great display of the words "fair competition", but when we get the fine print in the back of the codes, we
find back in the schedules F and G, and all down the alphabet, the
provisions, while they are shouting about child labor and shortening
the hours, which they practically all agreed to under the President's
Reemployment Agreement, we find that they are helping themselves
to the consumers' purse in a very aggressive manner and they are
oppressing the small industry, which is the only protection which the
consumer has against that oppression.
Senator BARKLEY. Of course, these codes are all to expire autoniatically, and the law expires automatically, on the 16th of June,
unless we enact some legislation. According to my theory, if they
aire not going to last, and the law so expires, it is'purely 'academic
what has happended under them heretofore, because if they are going
to be allowed to lapse and the law is to expire, there is not much
gained by finding out what happened under them in the past. My
theory is that we are trying to find out what happened in order to
avoid the bad things in any law we enact in the future, and be guide
by our experience in trying to preserve what has been found good or
useful and to discard what has been found bad or inapplicable or
unworkable or impracticable.
I do not think you have indicated yet your attitude toward the
continuation of the N. R. A.
Mr. MAsON (interrupting). You mean just my own personal
opinion? Not the reflection of the Darrow Board?
Senator BARtKLEY. Your own personal opinion. I do not care about
the Darrow Board. Iassume your attitude is not that of Mr. Darrow,
who was unwilling to give credit for anything.
Mr. MAsoN. I won't criticize the man I worked for.
Senator BAHKLEI'. I do not ask you to. I am doing that. He practically admitted that he would not give it credit for anything good.
Mr. MASON. I think lie was punning.
Senator BARKLEY. It reminds me of a skit between Amos and
Andy on the radio. Amos started to sing and Andy said, "I would
not like that even if it was good." That seems to be his attitude.
I would like to get your personal viewpoint as to the desirability of
continuing the N. R. A. in some form or abandoning it altogether.
Mr. MASON. Well, Senator, we have had 2 years of operation under
the N. R. A. codes. During those 2 years we have allowed any number of industries to meet and discuss their problems, and while they
have discussed their problems, they have m many cases done just
what Adam Smith said they would do, they have gotten together to
agree to charge the public more for their products. They worked on
the theory, Senator, like the man in the burning theater, "If everybody else will sit still and let me get out, everything will be fine."
And each one of these 500 industries has been doing that.
Now that they have established that channel of operating their
industry-and when I say "industry", I mean the whole industry
and not any particular corporation-I think it would be suicide for
the Government to simply wipe out all control and say that we will
go back to the days that we had before the N. R. A., because if you
did that you would not have the situation we had before N. R. A.
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You would have these 500 industries still meeting, still setting their
prices, and without any set-up at all to control them.
I think N. R. A. has made a miserable failure of controlling these
activities. Perhaps it is not their fault. I think if we had had men
who had experience along these lines, and by this, Senator, I am not
trying to open up any question of criticism or comparison between the
Federal Trade Commission and N. R. A. As a matter of fact, I
d6n't believe that, except in theory, these two boards have any animosity toward each o other. They are working divergent theories.
One works on the theory of competition in order to protect the consumer and to prevent restraint in trade, and the Attorney General's
office works on that theory, and on the other hand we have N. R. A.,
which believes in regimentation of business and the centralization
and controlling of our economy from one point. So that, while I do
not believe that there is any personal animosity between the two departments, as a matter of fact, the Federal Trade Commission (lid
over a quarter of a million dollars of work for N. R. A. in its investigations, and has done a lot of that work.
But myi opinion is, Senator, myself, speaking for myself, that we
must have some kind of control as long as you have got the bull by
the tail, and you have got to hang onto it until we get out of this situation. I frankly believe that. That is probably not the opinion of
Mr. DorrowSenator BARKLEY (interrupting). I am sure that you realize that
you are not expected to reflect anybody's views but your own, and
that is what I was asking you, because you are an intelligent man, and
I think you arc a fair observer, and I assume that you did not come
down here with the preconceived idea that it was wrong for the
Government to attempt in any way to set up a regulatory body or
have anything to do with the regulation of business. There is a school
of thought in the country that thinks the Government should not do
anything except hold office and let nature take its course. I am not
one of those and I assume that you are not.
Mr. MAsON. No, I am not, and I do not believe in the new laissez
faire. The old laissez faire of "let us alone" has been amplified by the
present administration to the new laissez faire of "let us alone and do
not prosecute us for anything that we do."
I think instead of abandoning all of this, we must place it in control and back out of this thing
while we still have the opportunity to control these avenues, until we
get away from this idea that we must stifle all competition and limit
production and allocate business. I do not believe, Senator, in the
fascistic method which the present N. R. A. set-up gives us.
Senator BARKLEY. I am not committed to any method or to any
theory. I am anxious to try to find out the chaff, but I want to know
that it is chaff, and not in the effort to throw out some chaff, throw out
all the wheat. I would like to preserve the wheat.
Mr. MASON. You want to preserve the labor provisions, shorten
the hours and increase the wages, and I think you can do it all, but I
think it would be suicide toSenator BARKLEY (interrupting). Personally-and I am speaking
only for myself and not for anyone else--I would not only like to
preserve the labor conditions, and the short hours which affect labor
and social conditions, but I would like personally to preserve some
quick way, some effective and rapid way by which an obviously
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unfair practice is indulged in by any business or group of business
can be dealt with without waiting until it has no effect to deal with
it except, as a theory and as a moot question.
Mr. MASON. You have in mind evidently the Sugar Trust case
which was filed in 1931 and was just finished several months ago only
in the lower court.
Senator BARKLEY. That is one illustration of what I had in mind.
Mr. MASON. But, Senator, I am afraidSenator BAnKLEY (interrupting). We set up the Federal Trade
Commission, and I referred yesterday perhaps in too sharp terms to
a possible jealousy. I had not reference to personal jealousies. But
theoretically, there are two Government groups set up by the same
Government and traveling in opposite directions. Natz:rally, each is
tenacious of its theory about these things and probably would rather
not hmve anv encroachment on the part of the other, however honest
its encroaclhment might be in carrying out its theory. We set up
the Federal Trade Commission to get away from the delays of the
Federal courts and to have an effective way by which evils that are
discovered could be discontinued at once, subject of course to the
right of appeal if there is a basis for appeal. Now it seems to me we
have been in a situation for 3 or 4 years where we may need even a
more rapid and effective instrument than that to deal with mass
cases, with a mass situation; not an individual case of complaint
brought by one man against another, which is settled by an order to
cease and desist, or may be another order or a prosecution which
binds the two parties. But we have been in a mass situation where
some sort of mass action, it seems to me, was necessary to deal with
an emergency, and it is in that sense that I still favor a machinery
that will be effective and may be brought to a remedy of long delays
of any other Government agency, whether it is a court or anything else.
Mr. MASON. Of course, Senator, as long as we keep the antitrust
laws intact and strengthen them, anything that we do along the line
that you suggest will be splendid, but if we take away the protection
of the consumer and also the manufacturer, of the antitrust laws, we
are going to have to go absolutely to the other theory of Government
control, which is either Fascism or Communism.
Senator KING. It is either a democracy or regimentation in our form
of government.
Mr. MASON. Absolutely, Senator.
Senator BAIRKLEY. Of course pure democracy is the laissez-faire
theory that the Government should do nothing about anything.
Mr. MAsON. That is what the N. R. A. wants. They want you to
prosecute nobody for the conspiracy to restrain trade. That is the
new laissez faire.
Senator BARKLEY. I do not agree with you that that is their
attitude, I am not defending the N. R. A. and I have had occasion,
as I have indicated here frequently, to criticize and camp on their
doorsteps to try to get things changed for people whom I am here to
represent. But I do realize the difficulty of getting men, groups of
men or business groups to go in voluntarily into any agreement or
any arrangement that might be regarded as a theoretical violation of
the antitrust laws which you say, and I agree, have not been enforced
effectually for a long time, if ever, except in certain large, outstanding
cases that get much publicity but did not result in much good in the
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long run to the average men. I am wondering whether we can ever
get business to cooperate, and we want it to cooperate, if there is to
be suspended always over their heads the possibility that another
department of the Government is going to jump on them and prosecute them for something that the Government has invited them to do
and to enter into an agreement about.
Mr. MAsoN. You just had a recent trade conference in the wholeshle drug conference which has abolished those things you wanted to
abolish and the Government has never relinquished its right to protect itself against over charging and the wholesale trade conference
which was recently completed, I believe in Chicago. I am not
familiar with the details, but you can have those things that you
want, Senator, without selling our heritage for these other advantages
which we will have anyway.
Senator BARKLEY. To quote Senator Couzens, I am not on the
witness stand.
Senator Couzrxs. I thought you were the way you have been
talking. fLaughter.]
Senator BAIRKLEY. I think it would not be a bad idea now and then
for the witnesses to get the viewpoint and the reactions an(l soice of
the difficulties of some members of this committee so that they can
address themselves to those, because after the witness has testified
here, we will be wrangling about what you said and what your
attitude was where nobody outside can hear us.
Mr. MASON. I would like to turn over to your staff some suggestions which I prepared at the time the Darrow Board was in existence
for an aniendinent to the President's Executive order which will cover
some of those things which you have discussed.
The CHAIRMAN. We will be very glad to get it.
Mr. MAsoN. I would like also to turn over to the committee a list
of names if you care-otherwise, I won't bother-of those who have
not appeared before the committee, but who would probably be able
to give information.
The CHAIRMAN. We will be very glad to give it to the staff, because
they are going over this matter.
Senator BARIKLEY. Do you mean that you want to submit a list of
witnesses who want to be heard?
fr. MASON, They are men who did not appear before the Darrow
Board and would not appear before any board unless subpenaed.
Senator BARKLEY. Are they critics of N. R. A.?
Mr. MIASON. No; they are men very much in favor of N. R. A.
Senator BARKLEY. Before we get through I would like to hear some
business groups or representatives who have not been in N. R. A.,
and who have not had anything against it or anything particularly for
it, to give their reaction.
Mr. M\'ASON. These men that I am suggesting are either Government officials who are familiar with the abuses of N. R. A., or are
code authorities who have engaged in abuses.
The CHAIRMAN. We will be very glad to get any list of names, and
the experts will then give it consideration. Is that all?
Mr. MASON. Yes.

Senator KING. Did you put in all you want, of the Darrow report?
Mr. MASON. Yes. May I submit some other things possibly from
the Darrow Board?
The CHAIRMAN. Yes; that may go in with your testimony.
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(The following suggestions for amendment of the pending bill
(S. 2445) were subsequently submitted by Mr. Mason:)
CHICAGO, ILL., April 15, 1935.
Hon. PAT HARRISON,
Chairman Senate Finance Committee,
Senate Office Building, Washington, D. C.
DEAR SENATOR: In accordance with the direction of the Senate Finance Committee, I enclose herewith copies of suggestions for amendment of tire pending bill
(S. 2445, 74th Cong., 1st sess.). in part these suggestions authorize the creation
of a board of referees in commerce.
The need for this board is such a nature as to warrant an express provision in
the bill requiring and not merely permitting the creation of such a body. The
following pages will indicate in more detail the services to be rendered by this
board inl l preventing monopoly and protecting the industrial and trade rights of
the sma as well as the large business man.
The board wi' serve as a counter check to th general forri"tion a:.d operation
of codes by the National Industrial Relations Board and the code authorities
with reference to monopolistic tendencies.
These particular suggestions are designated as subsections 1 to 14 and would
If these
properly he incorporated in section 12 under the title of "Enforcement."
suggestions are followed, it will be necessary to ameiid action 3, paragraph G,
page 12, by striking out in lines 1 and 2 the words "iii a manner consistent with
the provision of this title" and amending section 5, page 13, by striking out in
line 22, the words "but the provisions incorporated in any code " and all of lines
23, 24, 25 and on page 14 of the same section all of lines I and 2 and the words
"to the limitations and provisions of the title."
It is my belief that the pending bill as it now stands increases and fortifies
monopolistic tendencies rather than restrains them arid while the bill
l accomplishes
t
this result it at the same time does nothing to strengthen the lega rights of abor.
Where the National Industrial Recovery Act has come before the courts,
section 7a has been generally stricken down on the ground that labor aid labor
relations in the matter of production are nit part of interstate commerce. It is
obvious that if section 7a in the extended Natiural Industrial Recovery Act is to
receive any recognition from the courts as a valid exercise of congressional
authority it must be largely dependent Ulloni the decliiration that Congress ruakes
as to its relation to interstate commerce. It is inconceivable therefore that this
bill should be drafted without some legislative declaration that in the judIlcient
of Congress it is necessary to regulate these labor relations ili order to lir'vent
unfair competition iii industries engaged in interstate commerce and to avoid
industrial disputes which tend to burden al obstruct interstate corriierce.
While such a declaration by Congress may not be in tile last analysis bidding on
the courts, it will iti my judgment be accepted by the courts and in any event
should be stated in the legislative declaration of this act as the justification for
the provisions that are later found in section 7a.
Therefore I suggest that on page 2 iii line 3 after the end of the sentence with
the word "welfare" the fIllowinig be added: "It is further declare( and f,)itrd that
the right of erployecs to organize and collectively bargain for wages, hours of
latbor .nl conditions of enililyeont should be guaranteed iii order to prevent
wage cuttirig with disarat lal)or costs resulting in unfair competition in indurstries engaged in interstate conuinree anud to avoid industrial disputes which ribstruct and Iurlen interstate ornrurce."
I also suggest that on page 2 in liue 22 after the word managementn" the period
be stricken nit and the folluwihg ibeadded: "and to that end provides that emphloyces shall have the right I o organize and collectively bargain witt their erililovers for wages, hours oif labor and conditions of employmentt"
hlespectfully submitted.
LOWELL B. MASON.
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SUGGESTIONS FOR AMENDMENTS TO SENATE

BILL 2445

SUBSECTION I

SUBsECTIOX 1

There is hereby created a board to
be known as the 'Board of Referees in
Commerce."

The Board is essentially a court.
The Referee sits as an impartial judge
and renders decisions affecting legal
rights. Its position in industry is
analogous to that of a United States
Commissioner in criminal cases. The
Commissioner's finding in an immigration case is absolute, *o the Referee's
ruling on removal of "blue eagles ", and
questionss of bdders' qualifications on
government contracts are also absolute. The Commissioner's rulings in
"hold over" hearings are preliminary
and are neither absolute nor final. The
Referee's findings in cases under section
6, paragraph C pertaining to applications for iistituti(n of criminal or civil
suits for compliance are in the same
category.

SECTION II
Its membership appointed by the
President shall consist of a chairman,
vice chairman, and thirty-seven members hereinafter designated as "Referees in Commerce" whose terms of
office may be terminated by the President at will.

SOcTiom

IT

To obv:ute jurisdictional conflicts
and decisions of one referee, contrary
and repugnant to the findings of rferces in different districts, they should
serve under the coordination and direction of one authority so far as questions of law are concerned.
his
would cure the present anomy, where
the Attorney General, the courts, and
the Federal Trade Commission enjoin
one industry from doing that, which
the National Recovery Administration
will prosecute other industries for
failing to do.

SUBSECTION III

SUBSECTION III

The Chairman shall assign three
Referees to geographic districts identical in numerical designation, area and
boundaries with the United States
Circuit Court of Appeals districts, in
existence at the time of the signing of
this act: Provided, however, That the
first, second, third, fifth, sixth, seventh,
and ninth shall have four Referees,
such excess Referees being subject to
reassignment by the Chairman to any
district he may designate.

Follows the general plan of assignments to districts as set forth in (S.
2627, 1932) three referees to each
present appellate court district except
in the highly industrialized .,ections
where four are designated.

SECTION IV

SECTIo N IV

The Chairman shall designate in
each district one Referee who shall
serve as Senior Referee when the
Referees sit as a commi":ce, lie shall
assign hearings, have charge of the
official district records and make such
reports of the condition of the calendar and the causes thereon in his
district as may be required by the
Chairman.

Decentralizes still furthe the organizs tion aud management of the work
of the referees. Allows for grouping
of cases in "sections of influence."
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SECTION IV

SEroN IV

Jurisdiction: The Iurisdiction of each
Referee shall be as follows: A. Appeals
from orders regulating the distribution, use, and display of insignia or
labels authorized under section 10,
paragraph B, provided however said
appeals are not based on controversies
arising from rulings based on section
7A and B.
(B) All claims for money damage
assessments under codes created by
mutual contract between code members.

A. The governmental power to close
.Abusiness should be far removed from
the control of competitors of that
business.

•C) Appliettios by code menlbers,
or code authorities for institution of
criminal or civil suits for compliance.
(D) Appeals by code members from
governmental or code authority interpretations of codes as applied to
specific cases or from refusals to give
interpretations. The Referee shall be
arbiter as to what constitutes refusal.
(E) All applications for exemption
from operatio under time codes for any
of the following reasons:
(1) That the code imposes inequitably restrictions to membership.
(2) That the code members are not
truly representative of the trade or industry which they seek to manage.
(3) That the code is designed or that
the management of the code authority
promotes monopolies and eliminates
and oppresses small enterprises and
operates to discriminate against them.
(F) Appeals from rulings of code
authorities.

B. The money damage clause in
codes has been lifted bodily out of the
German, French, Belgian international
coal and iron cartels. The value of
their adaptation here tnder dissimilar
economic conditionsh is doubtful, but if
niaintavned they s ould ,t least be
given a color of impartiality. This
paragraph would remove the charge of
favoritism.
C. Local pl)ulic hearings on charges
of violating codes will decrease appeals
to courts and give more to decisions
than at prevent where controversies are
waged 1v correspondence.
D. Olbseuritv in code language makes
it essential that some impartial body
be the interpreter.

E Gives jurisdiction to settle points
that now have no juridical situs except
the President (even courts cannot rule
on paragraph E, subsections 1 and 2 of
present law).

F. Germany, in its ordinance against
misuse of economic powers, enacted
November 1923, took away from code
authorities (cartel managers) the right
to pass judgment on their own regulations. Even Hitler, ruthless as he is,
carefully maintained this right of court
review by incorporating in article 7 of
his July 15, 1933, decree the provision
that the Minister of Economics must
proceed through the cartel courts to
obtain punishment for violations of industrial regulations. This separation
of functions has been further demonstrated in the German ordinance of
January 20, 1934, establishing the
"Fhrei'mgricht ", or Social Honor Court.
In Roumania the act of February 14,
1933, also accomplishes the same end
without forcing purely industrial quest ,
(ions into tihe crowded regular courts.
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(G) Applicants except code authorities must apply to Referees within the
district in which they are located.
(H) Appeals from rulings qualifying
or disqualifying bids on Goveirnment
contracts or contracts involving the
use of Government funds.
(I) The Board of Referees shall have
nio jurisdiction in controversies arisig
under section 7 (A or B) of this Act.

SUBSECTION VII

SUBSECTION VII

Appeals from the findings of Referees.
The Federal Trade Commission
is hereby designated supreme arbiter of
the law merchant as herein set fortbj
Appeals from final orders entawd upon
the official district regards of the
Referee shall be a14j\ved if taken
within five days t
e Federal Trade
Commission.
ive~
'- a

~

fh%
st

(B) A eals shall not operate as a
stay, un sa SO or
by a Federal
Trade
ominissioT r: ftovided, however, No ing iII ti
ordr.ishall pro
hibit th Federal
ade Cotmission,
upon its wi moti n froxw altering1
or
quasI
ng
arnendin
findi, gs, ,"
, ,, an), referees
(C' Tho orders of the Federal Trade
Coninissio4shall he subject to coert
review as p videi for in the Federal
Trade Cor A*sion Act of September
26, 1914 (38 Rtat. 717), as anmded,
provided any piAty obtaining a review
of such order in 'Se Circuit Court of
Appeals shall file in the said court a
written petition praying-that the order
of the Commission be set ae g within
sixty days of its final entry.
SUsSECTIN VIII
No original finding shall be entered
upon the district records until receipt
of a certified copy of the same has been
acknowledged by the Chairman.
SUBSECTION

G. Code authorities must be allowed
to file complaints in whatever district
alleged violations occur.
H. Appeals from rulings under the
Executive Order of March 14, 1934,
float around from one department to
another. This gives one juridical situs
to this controversy instead of a multitude of them.
I. Labor controversies exempted.

IX

The Attorney General or counsel
designated by him may intervene and
appear in such prociedin before any
Referee or the Federal Trade Connission.

A. Over and above the Referee's
findings should stand the Federal Trade
Commission as a supreme court of the
law retennt of the United States. It
is that by tatute now, insofar as unfair methods of competition are concerned. Its year of experience, its
trained personnel, iticstailished precedent would give body'Wd certainty to
Uie ruhWs of the newly 'formed Board
at Reforms. This is' ilk accordance
woth t];iVxecutive Orderof January
2k 14, relating to Nation Recovery
Aft code casetfore the Fedral Trade
Commission j

C. To cure ttw defects in $he present
Federal Trade Commissiou Act, Section 5 of said-act puts nofimitation as
to thertime f filing appeAls against the
Commlnon.

SUBSECTION

VIII

Herein lies the power to coordinate
the law merchant. If is referee were to
rule contrary to the Federal Trade
Comnissin,
the Chairman would
refuse official
sanction.
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The following sections were originally drafted as suggestions for an Executive
order and are attached hereto to demonstrate th:e ease with which the judicial
fruit mos may ie separatc(d from the legislative and executive without disturbing
the iersomrel of National Rtecovery Administration.
SUBSECTION

IX. A

Tie National lnrdm.trial Recovery
Board is hercby designated as ti'e oticial ristodian of all finidings, formrally
entered ipoii time district records. TIne
original to he kept in the district oties
, d inpics filed in the Chief Clerk's
odliit, of tii Natimial ]idustrial Re-

S

CTIsONxSIX.

A

AND

X

I)evisions of administrative tritunals
should be easily ard readily available
at some central office.

CONTylBoard.
SU iiSErTION X

The Nationral Industrial Rwo\vrv
Hoard shall assign ollicial reporters who
shall malm trantscripts of the tstimony at hearings. The sanie to te
available to the pullic on siil
terms
as the National I industrial Recovery
Board shall decree.
S UBlSECTION X1
SuaSinTION X1
The National Indst rial Recovery
Part of the divisional and State
loard shiall assign for duty to the director's porso nel transferred.
Board of Referes in Commerce tlw
following persons:
One compliance attorney, one clerk,
aid one hailiff to ach referee and in,
addition thereto, one chief district.
record clerk ani or, chief district
bailiff to cach senir Referee, ail such
other clrri
hel as is necessary to
arrayy out the purpose of this Execntive
order.
Sunsxo TIn XII
SUBSrECTrN XII
I'ire National Industrial Recovery
Board sual! furnish proper hearing
roonis, supplies, and equipment for thle
Referees. Said properties shall Ire
under the custody of the Chief J)istrict
Bailiff, in whose district the property is
located and lie shall make account of
the same to the Administrative Assistant Chief Clerk of the National
Industrial Recovery Ioard.
SUBSECTION XIII
Nothing in this order shall affect the
Method of making applications for new
Codes,supplements, of anmcnilrolrrts to
existing codes. Jurisdiction of which
matters is specifically reserved to the
National Industrial Recovery hoard.

Now that the code making stage has
tasserd, much of the personnel of tire

National Industrial Recovery hoard
can ire used to handle tire machinery of
the Ioard of Referees.
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SUBSECTION XIV

The members of the Board of Referees in Commerce shall receive as
compensation for their services for the
time they are engaged, respectively, in
the performance of their duties, the
following sums: The chairman shall
serve without compensation, the vice
chairman shall receive the sum of
$-,
the senior referees shall receive
and referees shall
the sum of $--,
receive the sum of $per anum;
together with such expenses as may be
allowed by law to officers and employees of the regular establishments
of the Government; and the chairman
of said Board may, without regard to
the provisions of the civil-service laws
of the Classification Act of 1923, as
amended, or the provisions of ExCcutive Order No. 6440, as amended, appoint and fix the compensation and
describe the duties of such clerical,
technical, and legal personnel as may
be necessary to carry out the purposes
of this order.
STATEMENT OF FREDERICK S. KELLOGG, MONTCLAIR, N. J.
(The witness was first duly sworn by the chairman, and testified
as follows:)
Mr. KELLOGG. Miy name is Frederick S. Kellogg, Montelair, N. J.,
practicing law in Jersey City, N. J., and also admitted to the bar in
New York,
Senator CorZNS. Are you representing any particular industry?
.Ir. K ELLOGG. 'lhe Ames Co., whom I speak for, is in the iron and
es Co. have asked me to come here and
si cl industry. T'lie
object particularly to the iron and steel code, and furthermore to
the code of the reinforcing materials fabricating industry.
That is the industry which governs, among other things, the reinforcing steel that goes into rods and bridges and all other Idnds of
cement work.
The objections which I wish to urge are, first, the commercial restrictions pIeced by these codes on the buying and selling, the pricefixing, in the iron and steel code, the price-fixing operated peculiarly
through a basing-point system, and I want to speak of that.
The second point that I want to object to is the monopolistic (ontrol of the industry by the large ant doiniant interests which is
permitted under the law, and which through certain actions of the
(overnient are aided and abet ted by the Government itself. I do
not say that the Governient intended to produce that result, but I
say that what hims been done has resulted in that way.
the attempt of the
Amno1ier matter that we, wish to object to is;
Federal (iovrniment to regulit e likatters of produce tion, that is, mimminlufactare as distinguished from comuacrec, and included under this
head is the relation of employer and employee ill the lprodietive
processes. And mder that bead t will hope to point out thtt I do
not think that, there is ability --I ai not speaking of the (Government
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alone, but anywhere else-to regulate tle productive local processes
of this entire country from one central place. I do not think it can
be done. I do not think the machinery can be set, up which will
effectively and properly accomplish the result.
In order to show the basis of these objections, I will have to state
the position of the Ales Co. in the industry. The business was
started in 1859 at, Jersey City, and it has been iii continuous control
of the Ames family ever since. It started before they made steel in
quantities in this country. It started in the wrought-iron cra, if you
want to call it. that.
I'lie mu king of iron and steel in the modern sense came in with the
Bess, mer converter in about 1864, and in 1868 there come in tim openhetrth furnace, and quantity production of steel was not prevalent
until those methods of melting steel had conie into use. 'Iherefore,
when the Ames Co. started business, they were wrought-iron people.
At that time the railroads were being pushed across the country, and
the Ames Co. started originally as a manufacturer of wrought iron
railroad spikes.
They have ever since been in the business of making railroad spikes,
but (lite
to the changes in the nature of the industry as a whole, the
great hulk of their product is now steel spikes and not wrought iron
spikes.
The course of production of iron and steel-and I have got to state
this in order to show the position of the Ames Co. in the industryis that the ore is mined, and limestone and coke put with it, it is put
into a blast furnace, and you come out with . substance that you call
pig iron, It is high in carbon and is allowed to cool in the form of pigs
and it is called "cold" pig iron. If it is riot allowed to cool and it
is carried into the next operation, it is called "hot" pig iron.
The hot pig iron, as far as the steel industry is concerned, or the
cold pig iron, is placed perhaps in a Bessemer converter and the carbon
is burned out of it in that Bessemer converter, and you come out with
the steel. Depending upon the lining that you have in the Bessemer
converter, you get rid of certain other things.
Senator BLACK. Of what?
Mr. Krr,ooo You may gt phosphuru. oaL, or sulphur out
depending on the lining of your converter. It is a refining process.
But the main distinction between your iron and your steel is the
amount of carbon that is in it.
The next thing that happens after that is that this molten mass,
this li(quid mass, is poured into a mold, what is known as an "ingot
mold. " There is another process through which the iron might go
into hot iron, and that is to take the pig; put it in a furnace, called a
puddling furnace and there worked to-tinder a lower degree of heat
tian in making steel-into a pasty mass. The iron never melts in
that puddling furnace, it just becomes a soft, pasty, spongy mass.
The slag, the impurities, in that process are worked out, and then the
ball or whatever it -is called, is taken out and squeezed, but in the hotiron process you never get tn ingot because you never get the stuff
melted after you start making it, and you never get an ingot,.
The reason I mention that is because there are some peculiar provisions in the code about hot-iron ingots, and in the industry there is
not any such thing.
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Senator KING. There is some provision in the code which militates
against those who are engaged in transferring the raw material into
various forms of finished product?
Mr. KELLOGG. Yes, Sir.
Senator BARKLEY. If there is no such thing as a hot-iron ingot, then
what effect, does that. provision of the code have?
Mr. KELLOGG. The olily effect it has is that the rode authority
ldter in the press, said that they had added numerous
alsing
points to the code, and among others they added a basilig point it
Jersey ('ity where our jlalnt is floated for iron ingots which do not
exist.
Senator BARKLEY. What effect would that have on vou?
Mr. K ELLOWG. It, did not have any effect on us. Tile only effect it
had was to give a1false iniression on what they were doing for us.
Senator KIN(G. Then you cannot complain if it, did not hurt you.
Mr. KELLOGG. 1 do not complain of that, exceirt to this extent,
that it, has given a false impression that we have no ground of cornplaint because we have a basing jptint.
Senator BAUKLE. Did you want a basing point?
Mr. K ELLOOG. No; we dto not want a basing point, an( we (1o not
want the other fellows to sell on any artificial brsinsr point, either.
That is where ve g t' to il that pr'op)sitiorn.
Tire Anies position is this: Tney ntver have puddle iron, ntnd they
never have melted steel. Thvy have always thought their material,
berited it, and polled it. They tire processors. I (o not like the word
fabrict tor" t t Ilis been used to denote the sarlle thing, because I
think tl ,it. Ii,!; a tecirnic,,' :ieniiing ;r thc' 'rmstvrretithr
of gi!,ders, and
that, sort of thing.
Seai11lor BAiKI
. "'ribricator"
to tiIe public has frequently
tarrie(l the inirpnssion of
making soiletlhin, erut, of not hing, like
fabriveiting silk by using r'iivon, and it is a sort of frdrication. It huis
the impression of not being geirlrine, and I (ti not think, as apilild to
the steel industry, the fabricator is ill tlit category.
Ir. KELLOGG. As I understand the phrase in the steel industry
fabricrator", not ill the sense to which yoU refer', hIt tire fabricators
are those who nrke strueturai steel and that sort of thing.
Antes originally did take this inateritil, wrought iron, for instance,
mild steel in niarry instances, ant they woul put, it through their
rolling mill rind having got ten a bar, they would niake from that bar,
spikes, or they would sell the liar, At later tines, when the concrete
roalsm ne iti, they world nirke reinforcing barrs out of this materital.
Others in this industry, rind irr tinie Anies started another process
known as" slab pile" or '"fagotting" process. Raw iron will weld under
pressure and heat, and so will a r:lild steel, and it was tire practice in
tire old lays and it is a practice that bus not been entirely abandoned
yet, to gather rip in slabs, or slal pile or frigottirig, pieces of wrought
iron or (in the other hand, pieces of mild steel, and heat theri and roll
then when they c'oalesee into a bar or a rod which had i perfectly wellestablished market value for certain purposes.
Of course, you had to be skillful. If you were careless in the operation, your product was not good, but skillfully applied it, would prove
a perfetly nereharrtable prodluct which is well known in ti(, industry.
As I say, Ames copies into the industry at tire plaet where they take
this hot Material, either a new steel billet, it may he new steel which is
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of sufficient size in the piece to be rolled down and still not be it billet,
it may be, for instance, a )late crop. They may buy scrap of other
varieties of sufficient size, for instance, steel rails. Steel rails can be
rolled down into reinforcing bars for certain purposes-not for every
purpose. They may take scrap which is just ordinary scrap, slab pile
it or fagot it and roll it into the process that comes front that.
The practice of the Ames Co. in regard to buying and selling has
been this. At first they bought only the wrought iron, and then
they bought these other materials.
Senator KING. I think, Mr. Kellogg, at this point we will take a
recess until 2 o'clock, and we will meet in the District of Coluribia
Committee room in the Senate Office Building at that time.
(Whereupon, at 11:55 a. in., a recess was taken until 2 p. in. of
the same day.)
AFTER RECESS

(The hearing was resumed at 2 p. in., in the committee room of the
Committee on the District of Columbia in the Capitol Building.)
STATEMENT OF FREDERICK S. KELLOGG-Resumed
The CHAIRMAN. All right, Mr. Kellogg, you may proceed.
Mr. KELLOGc. At the time of adjournment I was trying to sketch
the position of the Ames Co., in the industry, and I had not quite
finished that.
The Ames Co, purchased its raw material sometime from the owner
or mill, and sometimes through brokers, remittal maen, and if such
deliveries where the material was made and sometimes at tire place
where it was located, and at other times it was delivered at an intermediate point, such, for instance as alongide the dock it Jersey City,
the, Ames plant being a mile inland about from the docks. Now, in
those purchases the Ames Co.
Senator KING (interposing). You just had one plant, did you, Mr.
Kellogg?
Mr. KELLOG. We only had one plant, and have never had but one
plant, and that has always been located at ,ersey City, N. .
During those purchases, we never negotiated or fixed the price at
or as of any artificial basing point for those materials.
And I had better stop now and define what I mieran by an artificial
basing point. If a person sells materials where they are made, or
are to be made, and sells on that basis with the freight from the place
to the point of delivery I do not consider that an artificial basing
point; it is air actuality in the transaction.
If a person sells froir a place where the goods may be at the tirre,
assuiiring that they cart be ritoved out to warehouse, or soiethiig of
that sort, and sells on the basis of that place plus rost of (lelivery,
tha t is not al artificial basing point.
flirt where somebody sells goods based on a point where the goods
are not, and from which transportation charges do not have to be
paid, then that is selling oni am artificial basing point. Now of
course the customer is interested in the cost laid down at his plaht.
It may be that the custonier desires to buy w here the goods are arid
pay Iris own transportationi charges or transport his own material to
his plant, or it may be that lie wishes their delivered at his plat,
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f. o. 1). The customer, it seems to me, should have something to
say about that situation.
Now, when we get to the question of these artificial basing points,
there are two elements in the situation. There is not only the
artificial-basing-point element, but there is a further provision in the
steel code to the effect that the charge to be made to the customer
shall be the charge as is at the artificial basing point, plus tile freight
from the artificial basing point to the place of delivery, which freight
may ie entirely phantom freight, or may be largely phantom freight.
I will make this illustration: Under the steel code at present, steel
bars, carbon steel bars, tre abused either on Buffalo or on Pittsburgh.
If the Ames Co. makes a carbon steel bar, and if the Ames Co.
were at member of the code, which it is not, or if they Were to make a
car)on steel )ar in Jet'sey City out of material tilt had never seen
Pittsburgh or B.ffalo, it would be obliged to 11(1(1
to its price the freight
from Butlllo to New York City, instead of the delivery charge from
Jersey City across on the ferry, or through the llolla'nd Tunnel to
New York City. Now that makes about $5 a ton.
Senator KING. You 1mt1st charge that to the consumer?
Mr. KELLOGO. We Ae bound to eiarge that to the consumer,
because under the code, the steel code, it says the only thing you call
quote your custom lor is 11 deliveredd price at his )lace of business, or
his place where lIe nominates delivery. And you are not supposed to
allow him to nominate a l)llce of deliveryy other than tie place of use
or the 1)hice of consumption of it. So that the result of the situation
is now that, Ali es & Co. sit in this situ tion: B3efore tils code weit into
effect tiey were buying steel billets It'- 11part of theil rawwl1'1 lterill.
They were buying thei in eastern P0Ie1msylvallill 1d they were ilying them froml Bridgeport, C'on. The minute that the code welnt,
into effect those people who h1(1 been supI)lying the billets were in
turn obliged to file it base price for those billets at Buffalo or Pittsburgh, 111id tleln to charge AlIes Co. tile filed base price at Buff'lo or
Pittsburgh, pls the all-rail rate from Buffalo and Pittsburgh to ,Jrs;y
City.
Now, Ames inquired of the people in Bri(lgeport, "If you (10 not
have any delivery chllige at al what price do you sell at?'" They
said, "Where are you going to take delivery?"
Ile said, "We will
come up to Bridgeport and we will get our own billets front you."
"Oil, well, the lirice Will ire tile Bluffitlo rate pils the freight. froml
Buffalo to Bridgeport." Now, the actual result of this basing point,
situation wais that tile price of billets to Amles just Fifter tile eodlo wont,
into effect, lictelie theo code Nvenlt into effect first, Ca11 then this
price-filing idea was to ie carried out within 10 days, but 1ts soon ts
the code welt into effect fin( the prices were filed, the price of billets
to Alles juiped $10 per ton. Now a bout $4 out (If that $10 per
ton wls plintonl freight, 11,11 uso, it cost theli ao)ut $5.45 it ton
theoretical freight from Buffalo ' ] 'it sburglh, and it, cost, t1enl about
$1 to $1.50 to take this lliltel'ild, 11.5they had
1 (ln doilg before,
from Bridgeport o&wNi
to Jorsey Ciiy by water.
Another llt tec that I walnt, to stress Is lat 1111of t lis fei'gilgt, this
phantom freight, is figmnd on1
1 zil-ril rates. Now I thilnlk Ihiat the
charge from Bridgeport to Jerlacy City through thalt (oulgested New
York terminal business, iuIid the lighiterage cill rgs,11d
l of t hat
sort of thing is Ilillilt $4.16.
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The CHAIRmAN. By water?
Mr. KELLOGG. About $4.16 a ton by rail.
The CHAiRmAN. By rail?
Mr. KELLOGG. The cost by water of that delivered, at the Ames
plant was, as I say, between $1 and $1.25. The net result of the
steel code system on these phantom freights is this, that if anyone
is to get an advantage out of the fact that they are located near water,
it is the fellow that sells, because there is not anything in the situation
that prevents a nan from Bridgeport from still delivering, although
he charges the freight from some other place, delivering by water.
Now, as a practical matter, the Ames Co. has been economically
unable to buy one single billet since the code went into effect in the
latter part of August 1933. Therefore, they have been shut off,
entirely shut. off, except for a little stock of billets that they had in
their hands at the time, from making and delivering any product
wheoin the specifications required that that product be made from
new steel billets. Nowv, that was the net result, as far as Ames is
concerned. In that particular they have been shut off.
Some specificittions may mquire that the product which Ames
was to make and di'elvr be made of new mteel. And it is possible
and known and the customer knows it, that there are the terms of
new steel, perhaps, and billets that ctn be made into certain products.
For instance, in very heavy plates, or sh ets which are fabricated,
large pieces may be cut oif. Those pieces are no longer useful as
plates. They may Nw taken by wiishemikes or washers or nuts
stamped out of them. They miay he taken by ia reroller, such as
Aties is, they may i;c rolled into roi, or ,arg of various sorts. I
think it is recognized in the steel industry thatt if it is properly done,
the more rolling thtt a steel is submitted to, the better the quality of
the sttel. The working of 1 ie steel hits it beneficial effect if properly
performed...
Therefozv, tILO customers would have ijo objection in certain instances to taking those plate crops as a raw material, or allowing
Ames to take these crops sita raw material and timing ti product
There is no deceiltion oii a thing like that. The
P0Lad(e friro thint.
customer is infonned of what nttaterial Ames, is going to make the
prodit of, and it is up to hint, the cot)mmner, to say whether that
be a set product or not.
We have not, been able to buy any plate crops since the steel code
went into effect, and the reason for that situation is that they put
iito their regulations at irs ---now, mind yon, these regdations were
regulation imposed by a conmmnittit of the code authority, and ap-,
proved b y the code authori|.
Scatitor KING. l)o you know who the committee was?
Mr. H EU.ouu. I beg yttir pardon?
SealtOr KING.

lO Vo

lItoW 'Who the t.oruaitteo was?

1Ioce.
lidiove that the classificatiot tt which I an1 about
Mr. Km
to r efr wits imposed by a coitittee known as tie technicall Coflimit'ee ", amnd I believe that the findings or decisions of the technical
Co0ttitittee were then taken to thie btard of directors of the Steel
Ihstiltite, who are thi code authority, arid were approved.
Whirt they dili by these regulations was this: They said that, no
member of the i..')ustry should sell this ittclriial hfortrrlling purpose
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at the same price they would sell it as scrap to go back into the
.smelting furnace. In other words, the very same material, if Ames
wanted to buy it, had a higher price than it did if any of those people
wanted to buy it for the purpose of remelting. And in that way they
raised the price of another raw material.
Senator KING. Were you the only one that suffered from that
'
thin ?
N'vfr. KELLOGG. No.' There were other people. A lot of the washer
people suffered from the same thing, and I think, the nut makers,
who were stamping from these plates by cold stamping, making nuts
out of it.
Senator KING. Have you analyzed.the results of the basic-point
fallacy which was adopted, the results upon the industry, upon the
fabricators, using that in the generic sense, upon Ames Co., and
others similarly situated?
Mr. KELLOGG. Perhaps I can state it this way: The effect has been
to give the advantage to the integrated units in the industry.
Senator KING. Yes. And tended to raise the price of steel toMr. KELLOGG (interposing). It raised the price of steel $10 a ton
on that raw material of Ames over night.
Senator KING (continuing). All subordinate plants, even in the
steel and integrated industries, to say nothing of those who were
independent or outside of the Steel Institute.
Mr. KELLOGG. Yes. Now hero is the situation: For instance, let
us go along in regard to railroad spikes. Certain of the railroads
require that railroad spikes today be made of new billet steel. Now
what is the situation? If the Bethlehem Steel Co., for instance,
wants to make those spikes, it does not charge itself any basing point
prices, or anything else, for the billets. It may be an entirely different plant. The billets may be made in one plant, they may be
moved over into another plant and there made into railroad spikes,
or rolled into rods and made into round bars, and they do not charge
themselves, and the code was very careful to see they do not need to
charge themselves as to their subordinate companies on any of these
basing situations.
What happened to these things? They raised the billet price $10
a ton. But they did not raise 1 cent the railroad spikes on their
basing-point system. And they make the city a basing point for
spikes, which would give them the privilege to come in and sell billets and absorb the freight from plants in Pennsylvania in Jetsey
City, right alongside of us, providing we were filing a price, but we
nover fied a price.
The CHAIRMAN. Then the basing point as it applies to one part
of the steel industry may be one place, and the basing point as to
another may be a totally different place?
Mr. KELLOGG. That 'is perfectly true. There is a whole schedule
for basing points for various things in the code, and they change it
I;
slightly from time to time.
'The CHAIRMAN. You say your organization did not go into the code?
Mr. KELLOGG. Our organization did not join the code.

The

CHAIRMAN.

What was the reason?

Mr. KELLOGG, Because from what we were observing from what
went on and what we observed ai it went on, we concluded it would
mean our economic death to do it. We observed our raw material
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being put, up and our finished product not being put up, and we were
being squeezed right in between, and if we joined the code we had to
sell at those prices and had to buy at those prices. And the thing
I
was just a squeeze of the processor.
The CHAIRMAN. Then you never had the "blue eagle" at all?

Mr.

KELLOGG.

I beg your pardon?

The CHAIRMAN, You did not have the "blue eagle"?
Mr. KELLOOG. We never had the "blue eagle".
The CHAIRMAN. tave you ever been brought before the code
authorities with reference to the matter?
Mr. KELLOGG We have tried to get before the code authority by
correspondence, which I have here. And the thing finally bogged
down on November 13, 1933, and there is still an unanswered letter
addressed to the code authority, which we sent to the N. R. A., and
asked them what to do about it, and did not get an answer as far as
the code authority gocs, until the last 2 weeks, and that is the last
we heard of them.
The CAIARMAN. Were you ever indicted for noncompliance or
anything?
Mr. lK.LJLOG(.G. No. If they had cited us for noncompliance woe
(o14 have tried this matter out and found ouit where we stood, but
We did not get that far.
,e0iator KING, The' sent you assessment blanks, did they not,
aJs(,sel1mlot notices?
Ir. KIALOG).
I do not think that code did. The code for the
reiNforcing fabricators did. And the scrap dealers sent Us something
in
elegran telliog itswe would have our " blue eagle' taken away
if Nevlid Aot. pay up the next morning, I think it was, itnd as we did
not have a " blue eagle" it did not frighten us so much.
The C,lCNI AN. (low many people do you work in the industry?
N1M'.
KELLOW;(. Abolt ,00.
The CHAIRMAN. Have ,you operated right on through?
Mr. KIAELOGG. We lave operated at varying degrees right on
through.
The CAiRMAN. You have observed the hours of labor?
Mrf.lRELLooG. We have observed the hours of labor.
The CHAIRMAN. And the wages?
MIr. KkiILo(,. Aind the rates of pay laid down in the steel code,
The CHAIRMAN. Was there something else now, Mr. Kellogg?
Mr. KELLLoGO Yes; I want to go a little bit further with this situation. As I say, up to the fall of 1933 we were trying to get the steel
code of the N. R. A. to do something, or give us some answer on this
basing point situation and this price-control situation.
Along in the fall we began to hear rumors in the State that some of
our customers had been approached and told, " You want to watch out,
You will get in trouble if you buy from Ames," And then presently
there came along regulations in the Agricflture Department. Let me
say this, that the National Industrial Recovery Act-in title II of
that, nct---appropriated certain sums definitely to be spent under the
provisions of the National ]-ighway Act. And the administration of
the National Highway Act is under the Agriculture Department.
That money was to be loaned to the States to be spent as the act
passed by Congress, under the provisions of the National Highway
Act. But when they came to putting, that money out they imposed
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upon the States a proposition to the effect that they should give a
preference to those that, had the "blue eagle." The act was very
specific as to what requirements should be placed upon the StatesI am speaking of the National Industrial Recovery Act-because it
added to those things which were in the other act, such things about
direct labor.
The highway department in the State of New Jersey, to whom we
h'ad sold for years all their reinforcing bars on their roads there,
they said:
Preference only means preference at a like, price. Therefore, you put yourlr bids
in in a competitive bidding system, and if somebody bids the same price you do
the other fellow will get it, but if you bid a lower price than the other, you will
get it.

That went. along just a little while. Then I do not know what
stirred it up. There was a complaint that came, and under the highway thing it went through Albany, N. Y., for some reason or other,
and then it came down there, and they asked us about it, the Highway
Department of New Jersey, and we said, "We are conforming to tile
rates of )ay of the steel code, and that we will go as far as we can go,
but we are not going to enter into this thing which looks to us like a
conspiracy to 'rook' the Government."
And here is where we are: The next thing that came along was the
change in regulations along in January 1934 of the highway department, anl instead of saying preference should be given to tile"blue
eagle", they said anybody who didn't have a "blue eagle" was
excluded from furnishing this material. We spoke to our Senators
here, anl through their good offices, got a reply from Mr. Tugweli,
the Assistant Secretary of Agriculture, and from a Mr. Gregg, and
also from Mr. MacDonald. And the general tenor of the thing wivs
that they (lid not think they could do anything for us because they
were not going to interfere with the N. R. A.
And while we were battling that thing, along comes this Order
6646, Executive order of the President. And the Executive order of
the President excludes down to the last limit from any participation
any particular place
in any work where Government money is put ini

any particular part anybody who has not got a "blUe eagle." That
order hald in it the au thority to the Administrator, at that tine General
Johnson, to grant exceptions when justice or the public interest
required, but only on the recommendation of some governmental

agenc~y.

We then turned and went back to MacDonald of the roaa lepartinent and asked hin if he would recommend this thing; we thought,
that the object was to lay as much roads and give as much work as
could be given in laying roads, and if the price of materials was a
little bit lower why it might give more work. But Mr. MacDonald
declined to mix into the situation.
Then we cast around and went to Mr. Eastman, the Coordinator
of Transportation. Ho had had his experiences which are mentioned
here about railroad rails and one thing and another. And he had
the railroads on his hands trying to produce economies of operation
and to get them on their feet, coordinate their buying and all of that
sort of thing, with the result that he went into the things and he
made an application, or recommendation, to General Johnson that
an exemption be granted the Ames Co. in this particular. That
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thing was sent by General Johnson to the division of the N. R. A
that had charge of the steel code. And I think from there it went to
the code authority, and the answer we received was "no", and the
answer that Mr. Eastman received was "no." It was not bluntly no,
but there had not been enough reasons proven or something like
that, to show why there should be an exemption.
So tien we started in on our own hook with the N. R. A., and we
went to the deputy administrator and the assistant deputy administrator.
Senator KING. Of the steel code?
r. KELLOGG. Of the steel code in the N. R. A. And we came
down here and tried to argue this matter out, but we did not get
very far on it. But we kept rumbling along, and finally after some
time the matter got in the hands of Mr. Rich 'er . And Mr. Richberg
wrote us a letter to the general effect that he did not see where it was
in the public interest to give us the work where our help would be
working under noncode conditions, and take it away from somebody
where it would be worked under code conditions. That had not been
the basis of our statement at all down here. We had said that we
were from the beginning and that we could continue to comply with
these code provisions provided we be granted this exception, that is
as to the labor provisions, and the result of that was that finally we
sent a telegram to Mr. Richberg,
Senator KiNG;. As I understand you, you had been adhering to
the code provisions with respect to the hours and Niages from the
begbioing.
\r. Kc':nr,o(;, We had been and we were willing to continue to do
so,

Senator KING. Yes.
Mr. K:r Loua. And furthermore, one more step we were willing to
continue to agree to do so. There is a big difference in that situation,
but the conforming to a thing as it goes along to see how it works
out, and agreeing to conform to any changes or alterations that may
come into that situation (luring the course of time,
So that we sent this telegram to Mr. Riehberg. (Reading]:
Answering your letter June 25 you do not understand our position. We have

been and are complying with labor provisions of steel code and intend to continuce to do so. Our workers are working under code conditions. The questionl

is whether ,hey shall be permitted to work at all. We are willing to certify conipliance as to labor provisions. We are not willing to certify coviphance as to

other provisions nor to agree to the code as written because to do so would put.
us out of business. What we are asking is exception from the Prsident's order.
That order it,6elf provides for exceptio" and the Presidezt has ,'elcctedly and

publicly stated that where injustice occurred they would be corrected. Your
letter indicates that in no case where a code has been approved w II there be any
correctiocis by exception froi President's order, We do not believe e that is the
intent and are addressing the President direct.

On the sanse day we sent to President Roosevelt this telegram:
tcferrig Executive order March 14, and l)articlatrly paragraph 5 allowing

elxc(i. il, we respectfully o- that w' have been r'cic'ccindedl for exception by
th,'ledc'ral Coordi ictr'of Transportatio.
Our api)lien'tici for cx,''eptioi has
becri miscoi.'strued to ie fcor exceptions from 1c, Irslcor proviios of tih steel cocld,
which we are not asking, Wo are waking to he excepted from ('ertification as to
compliance with pruvisiosu9 other than labor. Oar reason for ealliig this to your
personal attcntion is that if Executive order is further cnforrced against ics it will
probably result Ic throwing 300 ercployco's out of encplcicent, find we appeal to
you cn their behalf %gwell as on our cwe.
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The last communication to Mr. Richberg follows, and then we
telegraphed the communication to Mr. Richberg.
The next that we heard in the matter was from the National
Recovery Administration.
Your telegram of the 29th to the President has been referred to me for reply
in that my office is charged with the administration of Execuitive Order 6646.
Please be advised that exceptions to this order do not relieve persons from the
Operation of the codes but merely permits contracting officers to refrain from
requiring certificates of compliance from bidders or including in the contract a
provision for cancelatioin in the case of a code violation.
Established policy as to exceptions from the operation of the order is to grant
these only when the work to be performed or materials supplied are necessary to
the proper functioning ofthe Government and it is impossible to secure them from
any source which can furnish the certificate of compliance.

Then under date of September 4 we got our final ruling on this
application addressed to Mr. James W. Ames, president W. Ames &
Co., Jersey City, N.J., and signed by Hugh S. Johnson, Administrator.
Your letter of August 17 and your further letter of Augit.t 23, referring to your
request for an exception from the provisions of Execuitive Order No. 6646, have
received very careful consideration.
As Mr. Frank Healy, chief Government contracts branch, has written you in
his letter of August 31, the established policy as to exceptions fr-,mthe operation
of Executive Order 6646 is to grant these only when the work to be performed or
material supplied are necessary to the proper functioning (ofthe Government,
and it is impossible to secure them from any source which can furnish the certificate of compliance.
It is regretted, of course, that you are faced with a shutdown of your mill,
but, as you know, the situation in the steel industry is such that many plants of
those companies that are fully complying with codes are ini a similar unfortunate
position. It is my hope and expectation that conditions in that industry will
soon improve.
HuGH S. JOHNSON, Admintisrator.

Now we wrote back in response to those letters from General
JohnsonSenator KING (interposing). Could you not put it in the record,
and just state briefly what it contains-put it in the record, or would
you prefer to read it?
Mr. KELLOGG. Well, we acknowledged his letter. We referred to
the receipt of the letter which I have already read from Mr. Frank
Healy, chief of Government contracts branch, and then statedIt is noted from these letters that our application is denied because contrary
to established policy. We ( not think the established policy as stated in those
letters takes intu consideration all the wording of section 5 of the Executive
order that it ignores the reference to justice and limits the ruling to the sole
question of governmental interest. We would further say that we do not believe
that the Executive order is local, hut we thank you for briiiging the matter to a
definite termination

Now followiing on that the Ames Co., after careful consideration of
the matter, decided that their only rensedy in regard to this road
wNuork in New Jersey, which was being conducted to a degree with
Government money, but being conducted under the management and
control of the Highway Department of the State of New Jersey
insobr its the department was allowed to exorcise management a1n(
control, was to institute aisuit in the Supreme Court of the District of
( omnbia against those l)eople who had to do with the road work,
or with the dispensation of the money for road work. And those
people were Secretary Wallace and Secretary Ickes and the chief of
the road bureau, Mr. MacDonald.
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That suit was argued on the 25th of last October. And after 14
weeks of holding the case the court, and in that week questioned the
constitutionality of the law in various particulars, said that we had
not alleged if we had gotten the work we would have made a profit,
and that therefore we did not show that we were hurt by being
excluded from this field of business, that anyway Congress bad the
power to say how the Government money should be spent, Another
difficulty from our point of view with that opinion was this, that we
had never thought that a man passed out from under constitutional
protections because he was not making at the time a profit, or that
the Constitution only protected those who were at the time making
a profit. And the fact was in our brief we had very carefully argued
the fact that the National Industrial Recovery Act nowhere gave the
slightest indication that people who (lid not join codes were to be
excluded from the money from business they might be entitled to
under the act, nowhere did it give the slightest indication. In fact
Congress laid down with great care what the requirements should be,
and the requirements that were imposed by the Congress said nothing
about the codes or materials or anything else for that matter. It said
what should be done in the direct labor on the job, and that is all it
said.
And since we have gotten that opinion we have appealed to the
District of Columbia Court of Appeals, and we have also filed with
the Supreme Court of the United States a petition for hearing, for
certiorari before determination by the District of Columbia Court of
Appeals. Now, that is the status as far as the Ames Co. is concerned in this situation.
Senator KING. You have not got the contract yet, have you?
Mr. KELLOGG. We have been totally excluded from any business
anywhere any Government money is concerned, although we are perfectly willing to say and to do what, the code requires in regard to
hours of labor and rates of pay.
Senator KING. What prices were imposed or prescribed by those
who did sell the steel for the road construction?
Mr. KELLOGG. Oh, the prices of road steel went up very materially.
Senator KING. Did you indicate in your application for the contracting the prices which you would charge under your contract?
Did you have an opportunity? Did you get far enough along so you
could indicate your prices?
Mr. KELLOGG. Why, no; because the regulation provides that no
bid shall be considered that does not contain a certificate of compliance in all particulars with codes.
Senator KING. 1 understand. But did you indicate in your application that you were ready to name your prices and did you indicate
what the prices were?
Mr. KELLOGG. We did not indicate in our application as to the

road.

What we did in one instance Was in a bid-I have forgotten

what governmental agency it was-we simply took our form and we

crossed out the requirement for the certificate, and wrote in our own
statement to the effect that we would comply with the hours of labor
and rates of pay applicable under the code. We sent it in to them;
the prices I believe wore lower than any other prices, end the bid was
returned to us as being informal, and the bid was rejected.
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Senator KING. The prices which you indicated in that so-called
., I
"informal bid" Were lower than those which-Mr. KELLoG (interposing). The contract was let at higher prices
than our bid prices.
.Senator KING. So the Gorernment was the loser and the taxpayers
the losers by the refusal of the N,R.A. or those various organizations
,to permit you to bid.
Mr. KELLOGG. Yes. For instance, I have here-I do not know
that I can lay my hand on it immediately-but I have here with me an
account of identical bids which went into the city of New York on
some P. W. A. work that they had, money that they had gotten, and
there were I think five bids which went in for this material. They
were all identical in the situatio.a ,.4dthe Messrs. Ames told, me at
that time if it had not bom*e1'r the code &-th thing they could have
saved the city of Ngw' ork from four to five thasnd dollars on that
they said was if it had not Non for the codes
proposition.
nmthat much
altogether. N , whether they cf d have saved
with the iner se in the wages whi9h ! r6 involved in e Ames Co,
de requireaplh the did nb stato. But know they
meeting th
nd as an
went for.
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before yO-f
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The

eldent may however suspend the operation of the provisions of this

But if you expect to get anything out of the code authority on
that, you have got:to look:furth r into the oode 'and find that tlis
code can only be amended by a 76-percent vote and that means that
'One, outfit, te United States Steel Co., can defeat any amendment,
because they have got more than,25 percent to rote against it right
in their ownindustry.
-thanks: yn, Mr..Kellogg , That
- The Cua1ifMk;. The committee
:
"' ) II
: "
, 1- ,
, .. , I '
finishes your stateent? ' - .1,
Mr. KELJoGG. I have received the following letter: ',,1 ', t,, 1i

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

1163

BsNcaorr & MARTIN ROLLING MILLS Co.,
South Portland, Maine, Alarch 0, 1935,

W. AMZs & Co.,
Jersey City, N. J.
(Attention Mr. Ames.)
DEAR MR. AmEs: Confirming conversation of today, we understand that you
are in hopes that your attorney will be able to present your case against the
basing-point system before the Senate committee now investigating the iron and
steel code. We are in complete sympathy with your stand against the basingpoin t system, particularly that part of it that prohibits the saving effected by water
transportation.
As you know, for nuany years we purchased billets on a f. o. b. mill or f. a. s.
vessel alongside-rnill-dock basis, and moved the billets to Portland by water
transportation. Our cost was an average $1 per gross ton. Under the code we
are charged an arbitrary Buffalo freight rate of $5.50 per gross ton. This has
increased our cost approximately $4.50 a ton, and as you know any such increase
makes the rolling of bars from billets prohibitive, and as a consequence we are
practically owit of business as far as rolling from billets is concerned.
As members of the code, we petitioned the board of directors for relief requesting a reduction in the price of billets delivered by water transportation as provided in section E of the code. This petition was submitted in February 1934.
After considerable correspondence and telephone conversation we were finally
granted a hearing before the board of directors in May 1934 and presented our
ease personally. There was no real opposition to our request and the chairman
of the hoard promised us a decision the following day. We have not received that
decision to (late.
We now have applied for special consideration and were promised that our
petition would be presented on March 13, and although we have requested that
we he notified of the action of the committee, we have not received an answer.
There is no question in our minds but that the board of directors could not
find proper grounds for the refusal of our petiton and decided to accomplish the
same end by refusing to grant any decision.
There is no question but what this phase of the steel code tends to put the
small mill out of business and as long as the steel code is dominated by the larger
mills, we have no chance for any relief,
We have no objection to your attorney, in presenting your case, referring to
our situation which is similar to yours as a concrete example of the effect of the
code and the basing-point system on the small mill.
We read with a great deal of interest a pamphlet issued by the steel code
giving excerpts from letters from various mills stating their'opinion on the
basing-point system, In our own case, we wrote a letter answerirg their questionnaire. They telephoned us to ask permission to quote one phrase from our
letter, but did not care to publish the whole letter. We refused permission,
stating that such a procedure would not give a true intent of our answers. If
the excerpts as published left out the pertinent parts of the writers' letters, then
their pamphlet iS misleading to say the least.
Vrery truly yours,
BANCROFT & MARTIN
ROLLING MILLS Co.,
(Signed) K. T. BUaR, Treasurer.
The CHAIRMAN. The committee will next hear Mr. Paul Fishback.

Mr. Fishback represents the National Food Brokers Association, of
Indianapolis, Ind
(The following letters were subsequently submitted by Mr. Kellogg:)
UNITED STATEs DEPARTMENT or AoHICULTURE

MARCH 30, 1935.

County 13ulding, Wtite pains, N. Y.
(Attention Mr. Cronin.)
Re: Japanese beetle trap standards.
GNTLE .vr,,x: Confirming yesterday's telephone conversation between Mr.
Cronin and the writer, we oler: 10,00 pieces %-inch rod by 7-foot beetle trap
standards at 12% cents each if black steel or 20 cents each if hot galvanized.
AJI f. o. b. ears mill Jersey City; or if shipped in carload quantity to St. Louis,
Mo. at 2% cents each additional.
propose furnishing standards the same as we have made up in previous
years for the Department of Agriculture, namely, rods to have 7-inch right-angle
bend at one end with small hole for inserting trap handle, other end to be pointed.
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In view of the fact that our company has not signed an N. R. A. code we
cannot certify as to compliance. We can, however, furnish an affidavit that we
are conforminig to hour and vage provisions of the Steel Code. Our objections to
the Steel Code have been properly presented to the Steel Code authorities, the
National Recovery Administration, and other al)propriate Government agencies.
No decision has as yet been arrived at in our ease. However, it is possible that
you may be able to arrange to procure this nuaterial from us.
Yo urs very truly.
W. Am P:s & Co.,
'Treasurer.
APaIL 3, 1935.
UNITED STATSm

I)EPARTMEF.NT Ov AGRICULTURE,

County Building, White Plains, N. Y.
(Attention: Mr. Crone.)
Re: Japanese beetle trap staridardo.
GENTLEMEN:
Confirming this morning's telephone conversation between
Mr. Cronin and the writer, with regard to our quotation of March 30, on 10,000
pieces %-inch beetle trap standards.
If these standards are to be dipped in black asphaltum paint, the price would
be 13Y2 cents each f. o. b. our mill Jersey City.
I This price, of course, is based on making up the entire quantity at,one time and
shipping promptly thereafter,
Willyou kindly let us know if we are to be favored with the business and oblige,
Yours very truly,
W. A~Ms & Co.,
T. S. AMEs,
Treasurer.
UNITED STATES DEPARTMENT OF AGRICULTURE,,
BUREAU OF ENTOMOLOGY AND PLANT QUARANTINE,

White Plains, N. Y., April 3, 1935.
W. AMEs & Co.,
Jersey City, N. J.
(Attention Mr. Ames, Treastrer.)
GENTLEMEN: Thank you for your letter of March 30 quoting prices on steel
beetle-trap standards.
It is the opinion of those who handle such matters here that we could not procure this material from you because of your inability to certify as to code compance.
Very truly yours
T. C. CRo~iN,
Assistant Plant QuarantineInspector

STATEMENT OF PAUL FISHBACK, EXECUTIVE SECRETARY OF
THE NATIONAL FOOD BROKERS ASSOCIATION, INDIANAPOLIS,

IND.

''

..

(The witness was duly sworn by the chairman and testified as

follows:) ,..

,

Mr. FisIBACK. Mr. Chairman, and gentlemen of the committee, I

am Paul Fishback. As executive secretary of the National Food
Brokers Association I appear before this committee representing
approximately 1,000 food-broker concerns of the country, with
probably not less than 6,000 employees, salesmen, clerks, and so
orth. Our members are not tied up in any way with trade buyers.
They act as sales agents in a given territory for manufacturers, canners processors, refiners, and so forth, of food and other grocery
products for a sales commissiOn ordinarily called "brokerage,"
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Senator KING. What is the total amount of your sales per annum
of the 1,000 brokers of whom you represent?
Mr. FISHIJACK. Our members will sell approximately 2, million, or
I mean 2% billion dollars worth of food and grocery products to the
I
wholesale trade.
Senator KING. Are your brokers scattered throughout the United
States or are they congested? i
Mr. FISIBACK. Oh, no. They are scattered all over the United
States, principally in distributing centers.
Senator KING. Selling to wholesalers or retailers?
Mr. FISHBACK. We sell wholesalers and chain organizations and to
manufacturers for reprocessing into a finished product.
Senator KING. All right; go ahead.
Mr. FlusiIJACK. T]hey have, without a dissenting voice, been
waging a fight shoulder to shoulder with the independent unit in the food
industry, be he manufacturer, wholesaler, or retailer, to rid the industry of evil and unfair practices which have been rampant, subsequent
as well as shortly prior to the enactment of the National Industrial
Recovery Act.
These' evils practices have uprooted fair competition, sowed the
sed of monopoly and unfair and unjust competition, and have
contributed tragically toward the destruction of the small indepen dent
unit in the food and grocery industry, including the food broker.
I hope il my testimony to point out some of these unfair practices
which have been particularly prevalent. Further, to reveal to this
corunittee the necessity for the enactment of some legislation which
will write the word "finis" to this unhealthy condition and place the
food and grocery industry on a plane where the small independent has
an equal opportunity, as he has the right, to exist with the large and
powerful unit.
Senator KING. Did he have that opportunity before 1929 and up
to 1929, generally speaking?
Mr, FisaBAcK. Up to 1927 was about the date when the bad break
came, Senator.
Senator KING. Oh, yes.
Mr. FISHBACK. The food broker, as he is known in this industry,
has n contractual relationship with his principal, the seller, lie
keeps the latter informed of market conditions, credit condition of
buyers, and other matters. He finds a buyer for the seller's products,
and! when the sale is completed his only compensation is a commission
on a small percentage basis. This is his only compensation for the
service he renders his principals.
' Only a few of the larger sellers are financially able to maintain their
own sales force. The tood broker is the exclusive sales agent of his
principals, the sellers, in a given territory. The smaller seller must
absolutely depend upon his food broker to sell and distribute his
products., The independent wholesale buyer must depend on him as
a source of supply. For these reasons the economic fact has been
established that the legitimate food broker is most necessary as a
link in the chain of food distribution.
Note that the food broker is a sales agent. le is not a broker as
defined by the dictionary. He sells only for the amount of certain
principals with whom he has the contractual relationship. He is
never the agent or representative of the buyer, nor' does he seek
sellers for and on account of the buyer.
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The files of the National Recovery Administration are replete with
letters from small independent units pleading with the Government
to take the necessary action to preclude the destruction of the food
broker, for they know such a loss would mean their destruction as
well. His destruction means not only a personal loss to him, but
a tremendous loss to the entire industry because it would mean the
striking down of the prop upon which the small seller and buyer
l6ans. Because he is in daily contact with sellers and buyers of all
sizes, he is in an unusual position to view from a front seat the insidious practices perpetrated by certain members of the industry which
so strongly tend toward monopoly and unfair competition. lie sees
and hears evidences of it daily.
"hIerocel industry is shot through and through with unfair emd
unjustified price discriminations. They bear various nanies. They
are discounts to large buyers having no justification. They are excessive discounts for quantity. They are excessive or unearned advertising allowances. They are allowance of sales compensation to
buyers or buyer-owned or controlled organization where none is or
caii be earned.
Senator KING. You are speaking now of practices permitted and
authorized, if not commanded by the code?
Mr. FismiAcK. On the contrary, sir, I am speaking of practices
which are prohibited by the codes, and which are not being prevented
, ,
because som codes are not being fully enforced.
Senator KING. Are you complaining of the codes?
Mr. FisIInACK. I am complaining more of the lack of enforcement
of the codes, sir.
These discriminations are made because the power of large buyers
can coerce the sellers. The word "extort" might just as well have
been used. Large corporate buyers, whose business seems to be desirable, impose their own terms of purchase upon sellers. By their
very strengnh and power they exact concessions which the seller cannot make to all customers, and discrimination results. The seller,
large or small, feels that he must yield to the pressure, even though
lack of profit or actual loss results. Ile does not want to put himself
in the position of being excluded from all future consideration by the
large buyer, because he refuses the demanded concessions. Ile not
infrequeitly charges a higher price to the small buyer in order to
make up for these concessions to the big buyer.
To make the picture complete, let me give you a brief history of
the development of conditions which have brought about these systems of price discriminations which have made the strong more powerful, and have made the weak reach a .desperate condition. The
definite trend toward monopoly is clear in this history. The relationship of the N. R. A. code procedure, with its hope of success and its
failure to cure price discriminations is shown. At the conclusion of
this statement I will submit a definite recommendation for clearly
indicated and essential legislative correction of a condition which
must not be permitted to continue.
About 10 years ago the largest of the corporate chain grocery organizations established buying offices at the central points of supply of
the principal staple canned fruits and vegetables.

These offices

were charged by their owner with the duty of obtaining adequate
supplies of merchandise of the required quality. Primarily these
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buying offices were instructed to buy at the lowest possible price.
This brought about unjustified discounts and excessive quantity

discounts,
Senator KING. Let me see if I understand you, Your organization, the brokers, are objecting to chain stores, or large purchasers
making direct purchases from the manufacturers? You want all the
purchases to come through your brokers?
Mr. FisHBACK. Not necessarily,' Senator.
Senator KING. Is not that your philosophy?
Mr. FrsHBACK. That is not our philosophy. We want all purchases made upon an even, fair competitive Iasis, whether they be
directly from the manufaturor, or the manufacturer sells his product
through our people.
Senator KING, I may have misunderstood your thesis. Are you
not, objecting to large purchases being made by large purchasing
agencies from the manufacturers, which would result in a diminution
of the purchases to he made by the brokers, and to that extent diminish their sales?
Mr. FisHDACK. Only indirectly, sir, in that those large purchases
made directly from the manufacturers and at discriminatory prices
put. the small independents into a perilous position and jeopardizes
the fair coin petition throughout the entire grocery industry.
Senator I(rN.
And you think that under the code there have
been practices permitted under the terms of which the industry purchaser or consumer would he put out of business?
Mr. FISHBACK. Yes.

Senator KiNc,. I see.
Mr. FISHCACK. Having obtained the lowest possible prices and the
maxinum discounts, the buying offices demanded that which they
termed "brokerage" on their purchases, contending speciously that
they were acting as food brokers and, therefore, entitled to be paid a
selling compensation for buying that which their owner, the large
chain, wanted, needed, and must have to operate its business.
It is to be noted here that brokerage, as known in the food industry,
is nothing but a sales compensation for a sales service rendered the
seller.
It is elemental that a buyer renders no sales service to the seller.
It is equally elemental that the buyer's agent can render no sales
service to the seller. The interests of the buyer and the seller are
definitely adverse. I have seen a decision of the United States
Supreme Court which states the principle in the following language:
Necessarily the agent for the buyer cannot he the agent for the seller
at the
same time.
It is quite clear and so recognized in the industry that this payment
of brokerage or sales compensation to buyers is, in fact, a special price
concession available only to those who can exact it. Big buyers and
buying groups have set up their agency in the disguise of a food
broker to get this sale's compensation. It has become a racket in the
industry.
For example, it was about the time this grocery chain established
its buying offices that certaini promoters convinced independent
wholesale grocers that to compete successfully with the corporate
chain grocers 'they should ape the chains in some of their methods.
The first step Was to ally to themselves a group of their customers who
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model all of their retail stores upon a uniform basis of shelving,

stock arrangement, store fronts, and the like, to resemble the corporate chaiin. There was to be community advertising of special
sales, and specially priced "loss leaders" to compete with the corporate chains. This development became known as the "voluntary
chain" and originated as a merchandising experiment, It is noteworthy that when group buying, to exact preferential and discriminatory discounts and allowances, entered the activities of these original voluntary chains, the charge to the wholesale grocer for a
franchise to operate as a member of the voluntary chain group rose
greatly and rapidly in price.

While this movement developed slowly, a new figure came abruptly

into the picture. At the annual convention of 1 of the 2 national
associations of wholesale grocers in 1927, some 30 independent wholesalers banded themselves into a service corporation for the sole purpose of opening a buying office at a central point where purchases of
all of the members of the group could be concentrated. The primary
purpose of this buying office was to exact sales compensation from the
seller on the purchases made for its owner. Naturally, consolidated
orders meant volume, which was used as a leverage to exact the lowest
possible prices and the greatest possible discounts and allowances
from sellers before the sales compensation was exacted.
By 1928 or 1929 the original voluntary chains had changed their
procedure to meet this situation and began to group the orders of
their members in order that they, too, might exact discriminatory discounts, allowances, and an unearned selling compensation.
With such a chaotic condition confronting the industry, a sincere
attempt was made by a representative group of manufacturers and
distributors, including the food brokers, to effect a cure and rid the
industry of many methods of unfair competition, through a tradepractice conference set up under the auspices of the Federal Trade
Commission. An adequate set of definitions and rules was adopted,
and subsequently approved or accepted by the Commission .. Effective enforcement of these rules was postponed, because it was desired
by the industry that there be an accurate and informed study made
ofprice differentials within the industry, and this study was undertaken by the Brookings Institution in 1931.
While this study was in progress, and after the second of the
sectional reports had been made by Brookings, the attention of the
industry was diverted by the proposals for a "new deal", including
a law which would control the unfair practices of the "recalcitrant
minority", which law became the National Industrial Recovery
Act.
Within a month after the law became effective the various elements
of the grocery industry began the construction of an over-all, or
basic, or master code, as it became known. Such a code had been
recommended as essential by administration officials. A code was
drafted and approved by the representatives of several branches of
the industry, including manufacturers, food brokers, wholesalers,
chain grocers voluntary chain operators, retailer-owned wholesale
groceries, and index endent retail grocers. The master code went
through many tria s and tribulations, amendments, and revisions,
all due tQ the desire of one of the 9 ther of the groups involved in its
promotion to protect their special interests and advantages. 'Even-
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tually it was filed with the Agricultural Adjustment Administration,
which had been given jurisdiction over all food trade codes. There
was a public hearing and many rewritings by the industry and the
Administration, but, no completed code.
However, all of the discussions leading up to the drafting of the
code, during the public hearing and thereafter in the post-hearing
conferences, brought into the light of open day those discriminatory
practices which had theretofore been secretive between sellers and
chiseling buyers, although generally known to the entire trade as
existing. As these practices come into the light and one branch of
the industry learned what another had been able to coerce, there
seemed tobea mad scramble for all to profit by special privilege rather
than by legitimate service and merchandising.
The master code was eventually, in December 1933, sent back to
N. R. A., where it was decided that it should be broken down into 3
or more codes, at least I each for the distribution functions of the
manufacturers, for the wholesaling and for the retailing of food and
grocery products. Codes for the i holesalers and retailers were soon
completed. Various branches of the grocery manufacturing and
processing industry, being dissatisfied with the delay or with the provisions of the basic code still under consideration, took steps to set
up separate codes for their own branches of the industry. One by
one these codes took shape and were approved. The basic code,
after many vicissitudes, was approved in September 1934, effective
to control only those who accepted it or who, as an industry, asked
that it be applied to them.
Today the industry finds itself in this position-there are in existence 60 approved codes covering the various phases of grocery manufacturing and distribution. In 18 of them are specific clauses prohibiting the payment or diversion of sales compensation or brokerage
to buyers. In most of them there are specific clauses aimed at the
elimination of unfair price discrimination, unfair allowances, rebates,
bribery, and concessions or providing for fair and open pricing of
products without collusion or price-fixing.
The inference is clear that industry in all of its branches earnestly
desired to place all competitors upon the plane of fair competition.
It is evidence that the proponents' of codes under the N. 1. R. A.,
took it for granted that this law afforded industry an opportunity,
long desired, to clean house and to keep the house clean.
The tragedy is, and it is tragedy, that there has been so little enforcement of the pricc-discrimination provisions that do exist in many
of these codes. In the first place selfish groups within the industry
prevented the incorporation of sound trade-practice provisions which
would deprive them of special consideration. The implication or
threat of reprisal by buying groups who had been enjoying special
privilege had its effect. FMilure of enforcement can be laid to many
causes, One is the lack of uniformity of the fair trade practice provisions in the 00 food and grocery codes. Another is the lack of an
aggressive and 'clearly defined N. R. A. policy. Still another is the
deliberate or innocent ineffectiveness of code authorities
,
Regardless of the cause for unenforeoment of code provisions which
would stop unfair methods of competition, and particularly price
discriminationn in' all of its phases within the grocery industry, the
fact rinmins that price discrimination has grown apace in the past 2
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or 3 years. With its growth has come a well-defined tendency toward
monopoly and the discouragement if not destruction of small enterprise.
First we have the large corporate chain which if not monopolistic
in. fact has the power of and tendency toward monopoly. Then we
have the buying groups formed to follow the buying methods of the
corporate chain and reaching for its price-discrinination advantages
which lead toward monopoly. Next come the voluntany chains with
their group buying Lnd demands for price preferences not available
to others. Lately the retailer-owuted wholesalers established a buying
office to reach for the same atdvantages understood to be obtained by
their corporate competitors. One of the latest developments is tle
organization of a buying office by a. combination of five large corporate
chains.

Not one of these special enterprises could continue in its favored
and uneconomic position if the codes of all of the major branches of
the industry were fully and effectively enforced.
The CHAIRMAN. Mr. Fishback, is there a part of that statement
you would put into the record and give to the committee your constructive suggestions? We have other witnesses here this afternoon
and we want to finish with them.
Senator LONERGAN. Tell us what sour remedy is and put the rest
in the record.
I The CHAIRMAN. I am inclined to thilh'c you should do so because
the committee will read it and if you will just tell us succinctly, What
your constructive suggestions are, the experts will go over the criticisms as well as the committee, and we will get along, because it is
going to be impossible for us to. give everybody an opportunity to
speak on every phase of this proposition and give unlimited time if
we expect to get through here in time to take action.
Mr. FiSHBAyCK. If you, Mr. Chairman, and the gentlemen of the
committee will allow me, I have just 3 or 4 pages in wldieh I have
some constructive suggestions.
The CHAIRMAN. All right.
Mr. FISHBAcK. And I will give the balance of this statement to,
tihe reporter for the record.

(The balance of the statement referred to is as follows:)
I should be clearly understood that this witness and those whom he represents
have no criticism of, or quarrel with any form of merchandising in the food and
grocery industry. The corporate chain, the wholesaler, the retailer, the voluntary group, and retailer-owned wholesaler all may, and probably do, have economic justification for their existence. But not one of them, nor any form of
enterprise in this, or any other industry, has any right to an existence made
possible only by the coercion or exaction or extortion of special and discriminatory concessions from suppliers.
WhIile it has been said that some industries have failed to attempt the enforcement of code provisions because of uncertainty, and they have undoubtedly
been honest in their belief that there could be no enforcement, there are outstanding examples of effective codes effectively enforced for the public good.
The cede for the wheat flour killing industry is an outstanding example of
courageous and earnest enforcement.
In this industry price discrimination,
payment of sales compensation to buyers and buyers organizations and advertising allowance are prohibited without reservation.
By way of contrast Is the code for the canning industry. There is no apparent
effort to enforce price discrimination provision. It is concerned with those
relating to hours and wages, commendable enough7 but inadequate if the rank
and file of the Industry may not be protected against the coerced unfair practices that prevent them from obtaining a sufficient price for their product to pay

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

1171

the wage scale to an increased number of employees. Efforts of administration
ollicials to make the code for the canning industry complete met with the resistance of representatives of the industry who openly said that they feared the
reprisal of large customers, if, through a code of fair competition, they deprived
these customers of their special, discriminatory, and unearned preferences.
There was just cause, perhaps, for this fear of reprisal. There is the case of a
manufacturer of a specialty product who expressed his opinion to the N. R. A.
with respect to certain price discriminations which should be prohibited by the
master code. Within a short time after his letter had been sent to the administration in Washington, a contract with a large chain corporation for a mutually
supported campaign of advertising and merchandising the manufacturer's product in a large metropolitan market, was summarily canceled 4 days before the
campaign was to have been started and the order for the merchandise to support
the campaign was rescinded.
This whole picture has endeavored to make clear that, because of unfair and
unwarranted price discrimination, concessions, discounts and allowances, there
has be en a gross ing tendency toi\ard monopoly and monopolistic practices in the
food and grocery industry-the industry of providing the sustenance of mankindan in du stry in which the thought of monopoly is unthinkable and most repellant.
The big enterprises get more favors and having gotten them, demand yet more.
The smaller units coy :bine to attempt to reach the stature of the big fellow that
they may make like demands.
The independent sellers, even the largest of the manufacturing corporations,
find it diftirult, impossible, or inexpedient at times to resist the demands. They
must yield. The smaller selLer must seek the safety and security that may come
from the combination of others of his size and kind, In one direction lies monopoly of distribution--in the other monopoly of production and manufacture.
The logical conclusion is combinations, formed first for self-protection against
the demands of combinations of customers, but being manufacturers and being
united, 'in perfect position to control the price paid to the producer for raw materis.
In such a situation, agriculture will pay the bill. Growers of canning
crops ar'e already paying it.
The combinations leading toward monopoly in distribution, formed originally
to e,:act concessions from sellers, can and undoubtedly will control resale prices,
and when competition Is destroyed the consumer will pay.
In between is the small independent manufacturer, and the small independent
distributor, wholesaler, retailer, or chain, because there ame small local chains as
well as the large corporations. These small ones are vastly important in a scheme
of fair competition in the production and distribution of the Nation's food. Being
small, they present no important consideration in the formation of the combina,tion leading toward monopoly. IThey are therefore snubbed, ignored, and eventually squeezed out of existence. The eonipetitive system suffers and monopoly
grows,
Any tendency toward monopoly either in distribution or manufacture, resultIng from special privileges not available to all, is, economically unsound in our
free competitive system. Yet, in the grocery industry the tendency has been
clear and definite. It has made progress rapidly during the past 18 months, and
the little fellow has suffered in this welter of confusion over the N. R. A., its
future, its onforceability, the failure of enforcement of sonic codes, which approach
a cure, and its widely diversified statements of principle affecting the same evils.

Mr. FIsHIBAcK. It is the conviction of the food broker-a conviction
shared by many other elements of the grocery industry-that if
unfair pnce discriminations are prohibited in the food and grocery
industry, and special privileges, discounts, and allowances are taken
from the large and powerful, the growth of monopoly with its attendant evils would be checked and the small enterprise would be given a
better opportunity to live.
It is the conviction of the food broker, a conviction shared not only
by many other elements in the grocery industry but in other industries as well, that the N. R. A. program and plan, with the revisions
and strengthening the need for which has been made evident in the
2 years of its life, mneorporated in a new law be continued for at least
another 2 years.
Further check of trial and error must he had by
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business and labor, by producer and consumer. The idealistic merit
of the plan must be realized. The errors of planning or administration
must be eliminated.
At the end of another 2 years the Nation should know whether or
not there should be further and permanent legislation to insure really
fair competition in industry, and should know the form it must take
to be fully effective.
It is the recommendation of the food brokers that iii the draft of a
new law to extend the life of N. R. A. for at least 2 years, recognition
be given the fact that it is imperative to incorporate provisions expressly prohibiting all forms of unfair price discrimination. The
legislation should specifically prohibit certain well-defined forms of
price discrimination by name, such as (a) allowances, discounts,
concessions, or rebates, and so forth, for alleged services which arc
not performed, not possible, not practicable, and not capable of being
audited; (b) payment of sales compensation by a seller, d rectly or
indirectly, to a buyer or a creature of a buyer; c) allowances, discounts, concessions, rebates, and so forth, not, made equally available
to all (recognizing of course, sound, and practical wholesale and retail
differentials).
The law should, in addition to authority given a proper administrative department of the Government to enforce its provisions, confer
the right upon injured parties to bring an action for damages against
the ofending party.
The law should recognize the difficulties and the hiequities which
have arisen during the time since June 16, 1933, as a result of failure
of, or uncertainty concerning enforcement or compliance, and should
therefore devise specific, more direct, and definitely controlled enforceeont measures.
The law should, in our opinion, make it unlawful for a trade buyer
or a creature of a trade buyer to solicit, demand, or accept sales
compensation or brokerage.
No attempt has been made here to submit the specific language of
clauses which might be made part of the new law covering these
several suggestions. If the committee wishes, we will undertake to
draft and submit that which we believe will be adequate for the
purposes.
There are sonic other observations here that in deference to tho
time of the committee I will submit as a part of the record and for
the file.
(The other observations referred to are its follows:)
We feel that here, before this committee, we speak not alone for
the food brokers. We give voice to the thoughts and desires of
thousands of small manufacturers and distributors who have not the
means nor the ability to como to Washington. Or, worse, they fear
to come and speak their minds lest they suffer the reprisal of those
who profit by preferences at the expense of these little fellows.
The food broker is in a position to know whereof he s'eaks. He is
free to speak because, unlike the manufacturer or distributor, he has
no great capital investment. The investment of the manufacturer
and distributor gives him good reason to pause, before he sticks his
neck out, before he subjects himself to possible and destructive
reprisal.
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In conclusion, I would like to make it clear that it is our sincere
conviction from facts which we know that the prevalent and growing
practice of unfair price discrimination in favor of tbw ligv wid
powerful buyers and buying combinations is fast leading to monopoly- 'with all its attendant evils, coercions, and oppressions. It is
our sincere conviction that it is leading to the discouragement, if not
the destruction, of the indlepeaident business unit in the food industry.
I also submit to you that the worst and most prevalent of the
unfair price discriminations which has been developed into a racket
in the industry is the payment or allowance of sales compensation to
some powerful buyers or buying combinations. It is this latter racket
we are convinced could and should be stopped immediately. The
N. R. A. officials are fully informed of this racket. They have complete evidence before them. In fairness to the division administrator
in charge of the food codes and to the N. R. A. officials, we have been
assured that they are working on ways and means of stopping it. Our
complaint is that it has taken them so long to do it. They express to
us the hope and purpose of solving the whole problem of unfair
price discrimination at one time. We believe it should be stopped but
we submit that. this one evil which has developed into a racket in the
industry-that is, the payment of sales compensation to buyerscould and should be stopped as one step in solving the whole problem.
It could and should be done now.
I ,
....
We think the experience of the N. I. R. A. administration of the'
Past 2 years makes it imperative that the Congress give to the
ederal Trade Commission a mandate and adequate authority to
proceed immediately against the unfair trade practices which are so,
clearly and definitely leading to monopoly and the destruction of
small business. This is a necessary and essential safeguard to make
sure that present conditions will be corrected in spite of and notwithstanding administrative delays and difficulties that are bound t6
continue as codes are being perfected and the enforcement therAof
adequately developed.
'.
And finally we most earnestly urge that in aU legislation the buyer
be made equally guilty with the seller upon all violations. The need
for this latter legs nation is quite apparent. The coercive power of
inonopolitsic buyers and, buying groups is the major cause of the
present intolerable situation. And, too, the ,legislation should give;
any person in the industry injured by a violation of the law the right
w t 1t
I I
to sue and recover adequate damages.
: ,...
The CHAIRMAN. I thank you very much, Mr. Fishback.,
The CHAIRMAN. The next witness we have is Mr. W. C. Martin.
STATEMENT OF W. C. MARTIN, PRESIDENT OF THE SOUTHERN
ASSOCIATION OF STEEL BUYERS AND CONSUMERS, OF BIRMINGHAM, ALA,
(The witness was duly sworn by the chairman and testified asfollows:)
.
The CHAIRMAN, How much time', Mr. Martin, do you think it will
take you?
'
,"
,
Mr. MARTIN. Not very long. Senator Black said he wanted to hear,
my testimony.,
Z!
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The CHAIRMAN. I wish you would get Senator Black in here, Mr.
Clerk of the committee, if he is not busy on the floor.
All righ&, Mr. Martin, you may proceed. You are president of the
Southern Association of Stool Buyers and Consumers, of Birmingham,
Ala.?
Mr.1MARTIN. Yes, sir.
The CHAIRMAN, All right, You may proceed.
Mr. MARTIN. We represent practically all the stel buyers and
4Aiwumers.
That means manufacturers in" the southeastern section of
the country.
We have made a protest to the Federal Trade Com'mission of the
$3 differential that the Steel Corporation, and other steel corporations
charge for steel in Birmingham over the base price they charge in
other sections of the country because we maintain that the cost of
production does not justify the additional charge that they make.
fit the code the steel industry has set up what they call basing
|win ts. Pittsburgh is the only real basing point or the low-priced
where
it is
in other
dhicago
theyinhave
set up a basis
liasing
And and
1, over point.
Pittsburgh,
Birmingham,
$3, and
points
similar

increases over the Pittsburgh base.
The CHAIRMAN. Birmingham is not a basing point?
Mr. MARTIN. Birmingham is a basing point? No, sir, they call it
abasing point, but they charge $3 a ton for practically all the steel
they sell to fabricators and jobbers in Birmingham over the Pittsburgh price. On material which they use in their own manufacturing
they sell-or all materials which they sell-direct to the railroads,
such as track spikes and tie plates and rails and other materials
oin into railroads, they sell at the. same price as they do in Pitts.And in setting up the various basing points as Mr. Ames suggested
in his testimony, while they raise the price of bars $10 to consumers
like myself and a great many ethel' manufacturers, they left Cie price
of track spikes and track bolts at the same prices as they were before
N. R. A. started.I Before the N. R. A. started this situation did not exist as it does
today, At that time the Tennessee Coal & Iron Railroad Co., which
was 'a subsidiary of the Steel Corporation, maintained competitive
conditions with all manufacturers and users of their product. In the
bolt and nut industry the situation was very much worse than it is in
the fabricating industry. The bolt and nut industry have not a code,
and although they buy the material on a code price and they have
the hours and the labor of the N. R. A., and all of them have signed
the President's Reemployment Agreement and have the N. R. A
all that I know, while they sell their product in the open market, and
it has been selling in recent months at a lower price than it has since
the war, the large companies like the Bethlehem Steel Co. and the
Steel Corporation are not affected by the fact that the basing points
are different in one section than in the other, because they have so
many plants and they also have fabricating plants and bolt-manufacturig plants in which their rolling mills furnish all of the material.
The Bethlehem Steel Co. owns the MeClintic-Marshall Co., and they
own a bolt- and rivet-manufacturing plant, and they own shipbuildingg
plants, and they did own a car plant; I do not know whether they do
now or not.
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They supply all the bolts, rivets, and spikes, and other things that
go into the manufacture of these ships, structures, fnd structural
steel bridges and cars, and they roll their own bars and sell them to
their own plants.
And while the bolt manufacturers do not have a code, they get out
and cut the price on the finished products. They do that same thing
on fabricating materials. That is set forth very clearly in the Federal
Trade Commission report to the President on the basing points.

The

CHAIRMAN. We have that before us.
Mr. MARTIN. And while we think that basing points are necessary,

that you are going to have basing points of some kind, they certainly
should be consistent, They should not have Birmin'gham, for
instance, as a basing point on all the manufactured articles that the
Steel Corporation makes, the materials which I just mentioned, for
bars and fabricated materials and sheets and stuff that manufacturers
buy from them, on which they charge $3, or the Pittsbuigh base,
whiich handicaps Birmingham and the southeastern manufacturers,
and keeps them out of other sections of the country, makes them
subject to dumping from other sections of the country. And the
worst dumper in this particular section of the country is the Bethlehem
Steel Co.
I have an Iron A q here of March 21, which shows the contracts
that were let during that week, and all the large jobs were secured by
the Steel Corporation or the Bethlehem Steel Co. And in the Federal
Trade Commission report they claim that the McClintic-Marshall
Co., which is owned by Bethlehem and the Steel Corporation, get
50 percent of all the structural-steel buildings, and very often 'very
much below what would be the code price of steel plus the expense of
.
I I , '!
-manufacturing, plus the overhead.. - , ,
The CHAIRMAN. Do you belong to the code?
Mr. MARTIN. Yes, sir. We do not have a code ourselves, but we
have tried, and we have spent several thousand dollars trying to get
a code. And there is a notice here from N. R. A. on April 1, in the
April 1 issue of the Steel Magazine which said that the holtcode had
been suspended, or, rather, had been put off until the basing points
' ,
had been signed.
We signed the President's Reemployment Agreement.,
The CHAIRMAN. You maintain the wages and hours of labor?
Mr. MARTIN. Oh, yes; we do that; and we have the "bhuieeagle."
The CHATRMAN. Do you believe the code, or this N. R. A., should
. :1, '
. I ..
be extended, or should stop June 16? '
I Mr. MARTIN. Well, unless we can be treated more fairly than we
have been before, I do not think it should be extended. You see, we
have bolt manufacturers--that is my bmisiness; I have a bolt-ma'nu" I
r - :
facturing plant at Birmingham.
The CHAIRMAN. How many men do you employ?
Mr. MARTIN. One hundred and twenty-five.
The CHAIRMAN. Have you increased iAsince the code?
,
I I
Mr. MARTIN. No, sir; we have decreased it. The CHAImAN. Decreased it since the code?
Mr. MARTIN, Yes.

The

CHAIRMAN.

Why?

Mr. MARTIN. Lack of business.

The

CHAIRMAN.

Lack of business?

.
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Mr. MARTIN. And bad prices. I have a report here from one of
my salesmen at Kingeport, Tenn., on the Dobyns-Taylor Hardware
Co, Mr, Bonsack told him he bought a carload of bolts in December
at $750 under the cost. This story was told to him by the seller of the
.
::
.. ... ..
bo lts. ,
I have a letter here from the Ferry Cap & Set Screw Co., of Cleve.land, Ohio. They said they quit manufacturing bolts because of
competition and theselling price was so demoralized.
Then the Bethlehem Steel and the Steel Corporation fabrication
companiese, when they take-there is 400- let me change that. There
are four to five hundred fabricators in the United States, and these
two concerns, who are not affect
b the basing points, get almost
percentt of lthe a
0
,.
The CHAIRMAN.
have done very we , ye they?
Mr. MARTIN.
ey s ould have. They have n hown very much
profit, but the
ave got a great d al more of the b mess. If they
have not do very well, you can
e what the fei ws who have
'
,, ,, ,;,
e.
e
been biddi against th
The
IRAN. I
r.
ti
committee
derstands
your con tion
refere e to
asking int and
matter
with ref ence to th
a'
es.
Mr. ARTIN. Do you un
a
th re
y we ha
not got
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o u'h
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codee I would liketo
The UAIRM
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Mr. MARTXN,.No

sir;

abor,.

ty
ea
labor,,than the

..
N, ,The same. elas of work?
The,Cxar
=
,,Msar.
The same. type of laboring the steel manufacturing
esss it isin the other,.
And the bolt associations have ,been to Washingto. 'They have
4epti aman here for almost the last 15 months, attempting to get a
code, in, order. to be able to operate and make soml money out of it.
And, fof, course, they would be very much against it, aAd I doubtif
they, could go along on a code unless they are going to be protected in
their sales as well, as they are in their labor; I mean, if they, could not
go along they would have to be, closed up. That, would be like the
prohibitionists. ,.They would' violate the law in apit of what the
Government could do, .because you cannot get blood out of i turnip;
you have got to make more money *an you sped if you are going to
stay in business. You cannot buy your material on a code price,
hire labor on code prices, and sell in the open market at les than cost,
particularly when some of the larger concerns are selling bolt at,
say, $700 under their cost. When, they eliminate all, the smal'bolt
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manufacturers, then they could put the prices up and go right along
with the business and make it back in a short time.
The CHAIRMAN. Are there any further statements you desire to
make? If there is any further statement, Mr. Martin, and you want
to elaborate on this statement by inserting it in the record, we would
be glad for you to do it.
Mr. MARTIN. That is about all I have to say, Senator.
The CHAIRMAN. The next witness is Russell E. Watson of the
Chicopee Manufacturing Co., of New Brunswick, Ga.. You may
proceed, Mr. Watson.
STATEMENT OF RUSSELL E. WATSON, REPRESENTING THE
CHICOPEE MANUFACTURING CORPORATION OF GEORGIA AND
THE CHICOPEE MANUFACTURING CO. OF MASSACHUSETTS,
SUBSIDIARY CORPORATIONS OF JOHNSON & JOHNSON
(The witness was dtly sworn by the chairman and testified as
follows:)
Mr. WATSON. I would like to correct that, Senator. I am here for
the Chicopee Manufacturing Corporation of Georgia and also for the
Chicopee Manufacturing Co. of Massachusetts.
The CHAIRMAN. Yes.
Mr. WATSON. These companies are allied corporations and are
subsidiary companies of Johnson & Johnson.
I I would like to say at the outset that I appear particularly in opposition to the production-control provision of the cotton textile code,
which limits the operation of production machinery to 80 hours or
less. The code provision is 80 hours.
The CTAIRMAN. You manufacture cotton goods, I take it?
Mr. WATSON. Yes, sir.
The CHAIRMAN. You are a member of the cotton textile codeyour organization?
I Mr. WAT SON. These two companies are members of the Cotton
Textile Institute. We have complied faithfully with all of the pro.
visions of the cotton textile code--more than complied with some
of them. I must say we have never assented technically to the cotton textile code, because of our opposition to the productioncontrol provision of it.
These two mills, sir, are small mills in point of production, operating
together in the two plants approximately 100,000 spindles. There
are in operation in the entire cotton textile industry about 27
million spindles.
But, so you may know the basis of our objection, I would like you
to know a minimum of the background of these companies. I Will
refer to the Georgia mill, which is the most modern mill in that
section and equipment, built in 1927 at Gainesville, Ga. The mill
village consists of brick houses. Schools are provided. Rentals are
low, 75 cents per week per room. It is a mill that is modern in design
and construction, and I want to say, particularly designed for econom.
ical operation.
The principal burden of our protest is that the code has taken
from us the possibility of economical operation.
The Massachusetts mill, while not a new mill, is a modernized one,
and operating and living conditions are comparable.
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I Prior to the adoption of the code these mills operated 130 hours
per week. There was no overproduction; I mean, we always sold or
used what we produced. PArsons under the age of 18 years were
never employed at any time. Women were never employed at night.
Only white labor was employed, and the minimum wage paid was
equal to the minimum wage' proposed by the code first submitted by
the industry to N. R. A. and I want to make the point that it was
substantially higher than the average wage of the industry.
The CHAIRMAN. How about the hours of labor?
Mr. WATSON. Prior to the code the hours of labor were about
from 50 to 55 hours per week. The Georgia mill operated full time
by shifting-by staggering the shifts.
I would like to say there, Senator, that those long hours were made
necessary by competitive conditions, We thoroughly approve of
shorter hours and higher wages. Through our parent company we
have participated in many codes, an(d we have uniformly advocated
shorter hours and higher wages than has been permitted by N. R. A.
We believe in that principle because we think unless the American
industries employ the unemployed of the country and pay them
sufficient wages in order to provide sufficient increased buying
power that ruin is ahead. But we think that the fundamental principle of the Recovery Act is jeopardized and counteracted by the
price-control and production-control features of many of the codes,
and I speak particularly of production control in the cotton textile
code. The answer to the machine and the solution of technological
employment is not, in our opinion, the limitation of the use of machines, but the answer is shorter hours and higher wages. Let us
give labor a larger share of what it produces. I do not want to take
the committee's time discussing that. It is not the primary object
which brings me here, and I will go to that.
The CHAIRMAN. That is a very novel suggestion for a manufacturer to make. We do not get it so often, you know. : : 7 , , Mr. WATSON. Senator Harrison, this should not be any questioa
of good faith. Our parent company prior to the adoption of the code
on which it operates, operated on a schedule of 35 cents minimum
wages and 40 hours, and the code adopted by N. R. A. is 40 hours
and'32%cehts.
The CHAIRMAN. You are to be commended.
Mr. WATSON. The cotton textile code reduced operations to 80
hours per week, which resulted in a large increase in our overhead and
manufacturing costs. I want to give the direct figures showing the
results from the operation of our Georgia mil. For that reason I
I I
will refer to these notes.
, Reduced machine hours reduced our production from approximately 6,650,000 pounds per year to approximately 4,000,000 pounds
per year. This increased our overhead costs, attributable solely to
idle machinery and nothing else, 27 percent; to be specific, the cost
of manufacturing a pound of gauze, exclusive of raw material than
cotton, which is more'or loss increased from 15 cents to 22 cents a
pound under the cotton textile code.
Of this increase of 7 cents slightly less than 3 cents was due to
increased labor costs, while slightly more than 4 cents was due to
higher overhead costs. The shift over would be divided by the
smaller number of pounds produced.
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our goods the processing tax costs about 5 cents a pound.
Now, int
There you have the increased overhead. Due to reducing machine
hours, which is almost equal to the cotton proctosing tax, of which
so much'complaint is made, legitimately, we think, so far as the
I
cotton processing tax goesThe CHAMMAN. In other words, you are not defending the preessing tax?
'Mr. WATSON. No; we are not defending it; no. There are other
evils, of course, and this is one of them, and this is just as iniquitous.
I Now, to put it in another way, in order to earn a return of 6 percent
on the investment when operating 130 hours per week, a margin of
profit per dollar of sales of about 10 percent, which is equivalent to a
mark-up over cost, of about 11 percent, is required-that is at presentday prices-while when we operate on this 80-hour schedule a margin
of profit of 17 percent, which is equivalent to a mark-up of about 20
percent, is required in order to earn a 6-percent return. And we base
these figures, sir, upon 'the average spindle investment as given by the
Cotton Textile Institute. Another way of putting it is to earn this 6percent return, operating on our former schedule, there is a profit of
3.8 cents, nearly 4 cents, whereas, in order to earn that same return
operating 80 hours a week, we must make a profit of 6 cents per pound
substantially more.
The effect, upon prices upon machinery limitation in the cotton
textile code is obvious.
The CHAIRMAN. What would you think would happen if there
was no control of production in the manufacture of these textiles?
Would you not soon have a tremendous surplus and it would have an
unfavorable reaction?
Mr. WATSON. No, sir. We think that an adequate program of our
wages would tend to control overproduction, and that the manufacturers who overproduced heretofore prior to the code was largely
through exploitation of labor which caused overproduction and lower
prices along, we think, with other troubles with the cotton textile code,
which I will come to in a minute.
The CHAIRMAN. IS there a pretty large percent of the textile
industry that has similar views to yours with reference to this control
I
. production idea? ' ' " , '
Mr. WATSON. No, sir. The great majority of the cotton textile
industry favor this experiment.
TheUCAIRMAN. Yes?
Mr. WATSOn. I am surprised to say, notwithstanding it is not work-

ihe CAIRMAN. But your idea is that it puts a burden on the effiI
.
cient industry? ,
Mr.WATSON. Yes, sir. We think the troubles with the cotton
textile industry, just to pursue that question, Senator Harrison, are
these: The complaints that are made by the industry generally fall
under three heads, increased cost of cotton, the processing tax, and
foreign ornpetition, principally Japanese competition. And it is
suggested that there ought to be a higher tariff, and the processing ttax
g ftto be eliminated. Now, those are handicaps. But we think
that the industry ought to set,its own house in order and endeavor to
operhrt ",
enn,
ckt bA,4s, and within itslf combat these handi-
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I There is a further statement there about some troubles, they have
had with the N. R. A, authorities in the past, but they are not so
material.
The committee will stand adjourned at recess until 10 o'clock
tomorrow maornig.
• The witnesses will be Mrs. Anna Diclde Olesen, N. R. A. State
Compliance Director of Minnesota, and Mr. Nathan Hamburger,
.
I I
of the Baltimore Cloak & Suit Association, Baltimore.
I (Whereupon, at 4:47 p. m., the couumittee adjourned until 10 a. m.,
Friday, Apr. 5, 1935, at the Finance Committee,.room.)

