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INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION

FRIDAY, APRIL 5, 1835

Unitep States SENATE,
Commrrrer: oN FINANCE,
Washington, D. C.

The committee met at 10:10 a, m. in the Finance Committee room,
Senate Office Building, Senator Pat Harrison (chairman), presiding.

Present: Senators Harrison (chairman), King, George, Clark,
Black, Gerry, Keyes, and Capper.

The CrafrMAN. The committee will be in order.

STATEMENT OF MRS. ANNA DICKIE OLESEN, STATE COMPLIANCE
DIRECTOR, N. B. A., STATE OF MINNESOTA

(The witness was duly sworn by the chairman and testified as
follows:)

The CHArRMAN. You are the State compliance director for the
State of Minnesota?

Mrs. OLeseN. Yes, sir.

The CrAIRMAN. There was a matter testified to here the other day
with reference to Mr. Tracy’s testimony. I suppose thatis what you
are here about? ‘

. Mrs. OLeseN. Yes, sir.

The Cra1rMAN. You may proceed.

Senator Kina, Who asked you to come? ,

Mrs, OLeseN. On the day of the hearing, Mr. Rosenblatt tele-
phoned me and told me that this testimony had come in and that I
should come to Washington at once with the files.

Senator Kina, Who 1s Mr. Rosenblatt?

Mrs. OreseN. He is connected with the N. R, A,

The CrairmaN. I think it was suggested in connection with the
testimony of Mr. Tracy or the other gentleman that you probably
ought to appear before the committee.

Mrs, OLesEN, Yes, Senator. And Senator Shipstead asked, I
think, that I might appear.

I want to thank you gentlemen for giving us a chance to answer
these charges. I know you are busy men and it is too bad that we
have to take your time, but it is important for N. R. A. and for
Minnesota and for our office that we give you a picture of the work
and clear the charges against us. .

In the first place, anyone can filo a complaint in our office. The
workings of the State N. R. A, compliance division in Minnesota and

1183



1184 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

all of the other States is compliance and not enforcement. We must
keep that clearly in mind, that these offices are compliance offices,
and our work must he done through persuasion and s conciliator,

We have absolutely no power or authority save as conciliators to
act as a board of review,

All matters that come to our offices are confidential, absolutely, so
far os allowing the name of the respondent to be divulged, because,
for imstance, one man might be jealous of anotlier in trade or business
and file & complaint ugainst hira, and it might not be a correct com-
plaint, and we are not allowed to divulge to the publie the name of
any respondent. Perhaps after a complaint had been proven and the
facts had been proven in a case and a man had been considered a
violator, then the name can be given out, but oven though we do not
divulge the names of these respondents,

Senator Kina, You determine whether he is a violator, do you?

Mrs. OLesEN. Our office determines if there is a violation, and if
we can adjust that complaint, well and good. If we cannot, the
complaint must be sent to Washington, now to the regional office,
which is Omaha in our section.

The N. R. A. machinery is shot through with checks and balances,
because the checks and balances are safeguards of American liberty,
and I have worked in that office as executive director for a year,
and every day comes to me more how it is all protected from every
angle, especially the people who are complained against, the re-
sponcients, as we call them.

Our office then acts as a board of review and we are busy with it.
We have cleared about $,000 claims last year. That means a vast
contact with human problems. It is always of & controversial
nature, consequently these checks and balances must be ever present,
and to outline the work—1I want to outline the work in just a word,
and I shall not detain you long.

Our office is managed largely through field letters from the Wash-
ington offices. All o% our staff must read those field letters and study
them and be acquainted with their every provision. The nature of
the work demands guidance, so we all instinctively follow Washing-
ton’s direction, because they have a greater grasp on the situation,
and a greater rasp on the work,

1 am going to outline to you the safeguards, the checks and balances,
under which we work for the protection of the respondent.

Senator Kina. You mentioned field letters which all of you must
read and follow, because, as you state, Washington has a greater
grasp of the problems than your people at home who wrote those
field letters?

Mrs, OLesen. That, sir, would be a matter for Washington
N. R. A. to determine.

Senator Kina. Who wrote them? Youreceived them. Whose sig-
nature was appended to them?

Mrs. OuesuN. There was no signature appended to them.

Senator Kina. No signatures?

Mrs. OLeseN, No, sir. They are field letters from N, R. A, 1
want to state this, sir.  Those field letters do not say what we shall
do in individual cases, but it is simply a general outline of the work,
which I am now going to give you. .

Senator Kina. Have you any of them with you?

Mrs. Oresen. I have not, sir; but we can get them.
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For instance, we cannot remove a “blue eagle”. We can in the
case of disputes of wages and hours or in a restaurant, but we have
not removed a “blue eagle’” from a restaurant in Minnesota, and
even if we did so that would be subject to review by N. R. A. in
‘Washington.

The next thing, we can never cancel a contract. We have abso-

- lutely no power over contracts. We cannot assess industry for code
assessments, that is, if a complaint comes to us that a certain firm
has not paid a code assessment, that must also be sent to Washington.

We cannot compromise on wages, once the hours have been estab-
lished. For instance, if a wage claim is filed against a firm and that
firm says, ‘“We admit the claxm but we cannot pay the wage, but we
can pay a compromise,” then we must send that to Washington, now
to the regional office in Omaha.

If we have a case which we cannot settle and we know there is a
violation, that case may be sent to the district attorney, but now the
State director has not power to do that. The regional office in
Omahg can send cases to the district attorney and not our office.

We cannot issue rulings, exemptions, or interpretations of codes.
We are under constant supervision. Many codes do not come under
our jurisdiction. All of these authorities are set up to handle wage
and hours provisions and fair trade practices.

We are under constant supervision because all over America toda
people are writing letters to Washington, and never before as muc
a8 they are now, and if we settle a case and both are satisfied, it ends
there. If one party is not satisfied, immediately they write to Wash-
ington and Washington questions us constantly as to the way we
settle our claims.

We must accept all complaints that come to our office. We have
no authority to do anything but accept those claims, and if we can-
not clear & claim satisfactorily to both sides, that claim must be sent
to Omaha. It used to be Washington, but now it is changed to
Omaha.

We have a pride in clearing our claims as fast as possible and want
to do our utmost to settle the claims, so that we need not put the
pressure on the regional office.

We are not interested, gentlemen of the Senate, in any contract
whatsoever. We are only interested in code compliance. Honor and
integrity must be the watchword, because if you do not have honor
and integri:f in all of your dealings of that nature, when it is so
controversial, of course, it weakens the office.

The Perkins-Tracy case is only one of many cases that have come
to our office. As I said, we cleared over 3,000 cases last year. This
case of Perkins-Tracy involved fair trade practices and was brought
by the code authority. I might say that our office has jurisdiction
in hour and wage violations, and tie code authorities have in most
gart the jurisdiction over fair trade pructice violations, but when they

nd a violation which they cannot adjust, they bring it then to the
Government office and state the facts to the State office. And when-
ever we get a case from the code authority, we know it is a difficult
case, because the code authority has failed to bring about compliance
gr ?igreement, and we know that our job is going to be that much
arder, ‘ .
Senator Kina. Is the code authority located in your State?
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Mrs. OumsEN. Yes, sir; the code authority who brought this case
was of the eleventh zone federation,

Senator Kina. Who was the code authority?

Mrs. OueseEN. Mr. Herman Roe is his name. I do not know just
what the elcventh zone federation comprises as to States, but I
know that Minnesots is in that zone.

The CramrMaN. I think that the question at issue, from the testi-
mony given was that probably you, in your capacity, had taken
action in writing & letter assessing a certain penalty, before the
authorities should have taken action.

Mrs. OveseN. I will explain that, Senator, as I come to it.

Senator Kina. And also that you sat in, in the determination of a
matter as to which you had no jurisdiction whatever.

Mrs. OLeseN. I ara coming to that.

. Senator Crark. Furthermore, that you requested the State author-
ities to cancel the contract and not make the award.

. l\{Ilrs. Oresen. I am coming to that. In due time we will arrive at
1t all.

The cases that are brought by the code authorities are the most
difficult cases we have, as I said, because they have failed to bring
about compliance and then it is our job. If we fail, then we send it
on to the next higher authority. What I want you to get clearly is
the picture that we are a compliance office and not an enforcement
office, and that we must win by persuasion, conciliation, and education.

Mr. Roe of the eleventh zone federation code authority came to
me to talk about a case. He said that they had a case now which was
agitating them very much under the Graphic Arts Code, and when he
said ‘‘graphic arts’’, I knew thai we would have a very difficult case
before us, because that code is hard to determine just sometimes what
are the provisions,

The whole matter of the State printing or this (Frinting was new to
me, and the first thing I wanted to do was to find the background of
tlflﬁa case, what it was all about. Mr, Roe filed a complaint with our
office.

Now, gentlemen, I would have you know that we must take these
cases. 1t does not matter who files them. When filed, they are our
job and we must take them and do the best we can with them.

We do not always know the background.

I do not want to be facetious, but one day a woman came and

- brought a complaint to our office. We were putting it through the
mill, going to call up the respondent and ask him to come to the office
and see if we could make an adjustment, and & man came in very much
agitated and he said, “Don’t do anythm‘% about that case. I under-
stand there is a complaint filed here. I do not work over hours,” but
he said, ‘“This lady is a widow and likes my company, and I tell her
that I am working nights so that I don’t have to go out and see my
friend.” [Laughter.]

There was a case. We had to take it up. The man swore that he
was not working overtime.

So, no matter what the case, we must teke it at our office, and that
.office is just shot threugh with these human problems, .
.. So we accepted the file. Mr. Roe was very insistent that we begin

action. Every complainant wants action immediately. Sometimes
they write in and say, ‘ We sent in a complaint 3 days ago, and why
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haven't we received the wages we should have been getting?” It has
to go through the mill, and we have to go through it carefully, because
there is so much at issue.

Now, I am coming to the matter of the State printing. T did not
know the background of State printing. The first thing that I had
to ascertain was, was Federal money involved? There again, when-
ever Federal money is involved, we have no right to handle the case.
We must get what facts we can and send that to the Government
contracts branch in Washington.

The first thing I had to ascertain was, was Federal Government
money involved? If Federal Government money was involved in the
printing or whatever contract it is—it does not matter under what
code—we must send that to Washington,

So the first thing I did was to call Mr. Gene Spielman, who is the
State printer for our State. We are in constant telephone conversa-
tion between the State departments—our office, and between many
Government agencies—and that is because there are many matters to
clean up which can be cleared up quickly and speedily by telephons,
s?ﬁ we maintain this telephone communication between the various
offices.

I called Mr. Spielman and I said, “There has been a complaint
filed here under the Graphic Arts Code, and I want to know if these
cases or this printing that is being done involves any Federal money.
Are you doing any printing that involves Federal money?” He said,
“No; absolutely not; it was all State funds.” And therefore the
Federal Government could not be interested from that standpoint.

I then thought, “What shall I do to get some more light on this
matter?” And I called Mr. Ericson, I think, who is the State pur-
chasing agent. We had had some other compleints in regard to fair-
trade practices in regard to pecple complaining on State matters,
where awards and contracts to people were given and contracts made.
The rivalry is very keen.

I asked him what was going to be his policy regarding State con-
tracts and the N. R. A.; were they going to award contracts to people
whether they were in violation of the code or not? And he said that
all contracts would have to be awarded on the bids, of course, and
given to the lowest responsible bidder; that that was the State law
and upon that they were going to stand.

That was a matter of policy that I wished to know, what the policy
of the State would be in any case that might come before the State
authorities who awarded the contracts.

I thought no more of the matter, but I immediately saw that that

would be the policy, that they would give that work to the lowest
responsible bidder,
. Now, under the Executive Order No. 6646, when Federal money is
involved, the purchaser, the one awarding the contract, has the
bidder sign a compliance certificato, and that is given out to the man
who signs the comﬁliance certificate who is the lowest bidder, regard-
less of whether he has any violation. That is, it is not up to the man
who actually accepts the contract to find out whether the man that
is getting the contract is in violation or not. That is N, R. A. busi-
ness. ‘

And they award the contract on the compliance certificate, and

then look into it later, and I think that is a very good system, because

if you did not do that, you would hold up these awards too long.
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So that was the policy that the State of Minnesota adopted. They
are in sympathy with the N. R. A., certainly, but they were awarding
their contracts to the lowest responsible bidder.

At that time that T talked to Mr, Ericson, I did not discuss with
him any individual firm or corporation or business man who was
in violation, 1 was asking for policy.

Shortly after, there appeared in one of the St. Paul papers an article
stating'that J had protested the Perkins-Tracy bid. I was much
agitated over that bocause, first of all, all of the charges against any-
body in our office must be confidential, because you do not know
whether they are in violation or not,

Mr. Smith Scoggin, who testified here the other day, and who has
worked very well with our office, who is the labor leader, called and
told me that this was in the paper. 1le told it to me yesterday when
we had a conference, and I immediately called the paper and said
that I had never entered a protest on any bid, that anything that
came to our office in the way of a violation was of a confidential
nature, and that appeered in the paper, There was a headline in
that article which was had—I cannot just call it to mind now—but
there was nothing in the statement which would eall for that head-
line, and 1 was in no way interested in the contracts. I was only
interested in the enforcement or compliance with the codes.

That publicity was unfortunate, but never came from my office,
never came from me, and no one was authorized to make any such
statements, and it was corrected in the paper when Mr. Smith Scoggin
called my attention to it.

Mr. Zwickel, executive assistant in my office, sent a letier which
will be in the record—TI have the file here—sent a letter to Mr. Spiel-
man telling him that the four companies—there were alleged violations
of four companies of which Perkins-Tracy happened to be one.
The other three names are given in the file.

Then the next thing was the hearing, You do not know when a
new complaint is filed whether & man is in violation or not and there-
fore you must absolutely keep it of a confidential nature.

The next thing to find out was, was this company in violation or
not; so we called a hearing to bring everything to the light of day to
find out whether or not they were in violation, Each side had coun-
sel, and Mr. George Tracy employed Mr. Rumble, who js one of the
very splendid attorneys of the Northwest and a brilliant man, 'The
code authority employed Mr. Firesione, another very splendid law-
yer. They came to our office for the hearings.

Those hearings, of course, are informal. 1t is not, a court, we are
simply trying to find the facts in the case,

I forgot to mention one check and balanee, which is in N, R. A.,
which is one of the most splendid things we have, which is the State
adjustment hoard. The State adjustment board is advisory to the
State director. That State adjustment board is composed of the
gentlemen called by the employer, one by the employee group, and
the third man is chosen by the other two, and is an impartial member.
In Minnesota we have a splendid adjustment board. Mr. Klapper,
who represents industry, is a far-seeing man, a man who has made a
success of life. Mr. Cunningham, who has the confidence of the labor
and employer group, is vice president of the American Federation of
Lahor, o man grown gray in the service of labor, and Mr. Jewett, an
engineer, ‘ o ‘ : ) . .
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1 called that board in order that Lhe‘y might counsel and advise
our office, because I knew it was a hard {ought case, the code author-
ity on the one side fighting for compliance, and on the other side
Perkins-Tracy saying that they had not violated the code.

The great thing was to bring that into the revord. We had not
sat one day in that case before the State advisory board said, ‘“That
case has to he sent to Washington, there is much involved in the way
of technicalities, and the code is hard to understand, but we will get
it i the record and send it to Washington.”

So then the hearings went on, and these hearings will be left for
you to read and leok over,

Those hearings were held in July. At the end of those hearings
the Stute advisory board wrote o letter to me, giving their findings
or advice, which was to send the case immediately to Washington
because we wanted wiser heads than our own to look into the whole
matter,

The whale tiine we were trying to protect Perhins-Tracy, protect
industry, maintain justice, and we are not interested in contruacts.
We are interested in a competitive balance between industry so that
they can make sc>n money, and that labor can have their profit, too.
That is all we are interested in.

Then the file was ready, and the State advisory board gave their
decision, findings, and advice to send that file to Washington, Wash-
ington went through the tile to determine if there were a violation.

1 want to, if I may, just go back to one thing. During the hearing,
the newspaper men of St. Paul and Minneapolis clamored to come in
because they said, “This is such a vital matter that we want to know
what is going on.” I said, “No; you cannot come into this hearing
because 1t is confidential, we dare not let anyone in because it is
confidential, except those involved, until we know if there is a viola-
tion.” And so insistent were they to come into that hearing, that
I wired Washington to ask if they cannot come to the hearing, and
‘Washington wired “No’’ that they were getting the facts there, and
nothing should go to the public until they knew whether there was
a violation or not. So [ tried to protect t{e Perkins-Tracy Co. from
undue publicity in the matter.

As you read their testimony, gentlemen, you will find in the files
no word of a cancelation of a contract by any N. R. A. person, official,
adjuster, or by the adjustment board. When this hearing came to
our offico and before the hearings started, it was never the mattor of
the cancelation of a contract; it was the matfer of finding out whether
the Perkins-Tracy Co. had violated the graphic arts or not.

Then that was sent to Washington for a determination, and Wash-
ington found a violation and returned the file to us as of January 18,
1935. The finding was that there was a violation at the time the
bid was made, which we think was about July 9. The Perkins-
Tracy Co. had not used any method of cost finding accepted by the
National Code Authority and approved by the Administration—we
talked it over {esterday, and he said the same thing. That was the
finding of Washington.

. Senator CLark. Was there more than one method of cost account-
ing set up by the code authority?
rs. OLEsEN. In Washington?
Senator CLARK. Anywhere,
Mrs. OLeseEN. That I cannot answer,



1190 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Senator Cr.AarRk. The testimony here the other day was that the
crux in the case was that under the cost-accounting system arbitrarily
set up by the code authority, everyone in the industry was required to
arbitrarily charge off 10 £ercent of the original cost for depreciation,
no matter what the actual value of the property was at the particular
time, and it was a violation of that that led to the controversy.

Mrs, %EEEN. Then I cannot answer, but there was a cost-account-
ing systeln set up at that time.

Senator CLark. Do you know whether it set up a 10-percent
depreciation of the original cost?

re, OreseN. That, sir, I cannot answer,

Senator Crark, The statement here by Mr. Tracy was that the
only violation of the code as far as setting up the cost accounting was
that he insisted on setting up actual depreciation according to the
standards prescribed by the United States Bureau of Internal Revenue
and they insisted uvpon setting up this arbitrary and artificial deprecia-
tion.

Mrs. OLeseN. That you will find in the file of the testimony.
There was a rost-accounting system set up by Washington, but the
finding was tnat he had not used any method of cost finding accepted
by the National Code Authority and approved by Washington.

Then that file was sent back to us and we were asked to find out the
actual cost of his production. If we could not get that, to have him
then submit their present system of cost finding.

That present system of cost finding was sent in a letter to Washing-
ton by Mr. Leffert, who attends to those matters for Mr. Tracy.
Washington told him after that letter, Washington found them desper-
ately to be in violation at the time the bid was made. Thereisstill a

uestion whether or not they are in violation at the present time,

hat matter is under consideration in Washington now—as to whether
they are in violation at the present time—but under Mr. Leffert’s
cost-finding system which he sent to Washington, Washington found
that they were in violation at the time the bid was made.

The CrairMaN, That was prior to March 22, 1935?

Mrs. OLesEN. Yes, sir.

The CHa1rMAN. And then you wrote your letter to them?

Mrs. OLeseN. You mean wrote my letter to the Perkins-Tracy
Printing Co.?

The CrammMaN. Yes.

Mrs. OLEsEN. Yes, sir,

The CrairMaN. So your action was taken after Washington?

Mrs, Oresun. Yes, sic.  On that case I checked with Washington
because I knew this was a difficult case, and we are jealous of our
reputation in Minnesota. I am &ersonally, and T am jealous for the
reputation of the office and the N. R, A, and the Administration in
general; so when they found that Perkins-Tracy was in violation at
the time the bid was made, after Mr, Leffert had sent the cost-finding
system to Washington, WasMngtoxx advised that I might assess the
costs of the hearings on the Perkins-Tracy Co. The cost of the
hearing, as I remember, was over $700, and Perkins-Tracy—it was
figured that Perkins-Tracy’s legitimate assessment might be made
there for the cost, or a little over $300, as I remember it. ‘
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Senator CLark. Do you know anything in the act that gives the

compliance office authority to assess costs?

rs. OLESEN. Under that code. It was on advice from Wash-
ington, and it is under the Graphic Arts Code.

enator CLaRK. You mean on advice from N. R. A. at Washington?

Mrs. OLeseN. Yes, sir,

Senator CLARK. So that the N. R. A, here assumes authority to
ask for costs in the case of hearings?

Mrs. Ouesen. The Graphic Arts Code allows that. We were
working under the code.

Senator CLARK. May I ask this: 1t was stated here the other day
that the four largest people in the graphic arts business—the four
largest printers, I suppose you would call them—are able, as against
all the other printers in Minnesota and North and South Dakota
combined, to elect an absolute control of the code authority. Do
you know whether or not that is true?

Mrs. OLeseN. I cannot answer that. We are not accountable for
the code authorities. They are thrust upon us.

Senator Crark, I understand that, but I ask you the facts.

Mrs. OLeseN. I don’t know; I cannot answer that, but we are not
responsible for the code authorities.

; nator CLark. I know you are not responsible. I ask you for a
act.

Mrs. OLzsen. ThatIdo not know. I cannot answer that question.

Senator CLaRrk. Is it also true, or do you know, that the Tracy-
Perkins Co. actually paid its workmen something like 100 percent
more than these four large companies who compose the code authority?

Mrs. OLesEN. We have asked Mr. Perkins-Tracy to submit his
wages and hours to us, and we have never gotten them, so I cannot
answer that. We have asked for it, but we have never gotten them.
The letters in the file will show.

Senator Crark. He testified to that effect.

Mrs. OLeseEN. That may be; I would not doubt that, but we have
never been able to get his wages and hours.

Senator King. There was no complaint about wages?

Mrs. OLESEN. No, sir; they were clear on that. It is a fair-trade-
practice case.

I called Mr. Rumble, who was Perkins-Tracy's lawyer, to our office
and told him that we had assessed these costs. I presumed he had
gotten the letter already. The code authority hap&%rlxed to be in the
office alco, and when Mr, Perkins-Tracy said, “Who will get this
money for the assessment?”’ Isaid, “That goes to the code authority
to pay for the hearings.” Hesaid, 1 would not give the code authority
acigar.” And, as far as I know, it has not been paid yet.

I have given you the facts as I have them. e spent days trg;u;g
to find the facts in this case. The file is all in Washington, everything
is here open for inspection. -

There are some more matters, but I want first, iwith your per-
mission—the statement was made by Mr. Smith Scoggin, and I deeply
am disappointed in that statement—Smith Scoggin knows how we
have fought for labor in Minnesota—and he said that we were not
enforcing the code in the Graphic Arts Code as to hours and wages
among these other printers. I wired our office to, as explicitly as
possible, give ma the number of cases we had handled under the
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Graphic Arts Code, We have collected $3,696 in back wages under
the Graphic Arts Code, and this money has gone to 45 employees.
And 1 want to read to you the telegram sent to Mr. MeKnight,
special assistant counsel of the N. R. A., Washington, who called on
us to find out if Mr. Smith Scoggin’s remarks were true that the
Minnesotu office had not done its best for labor. I wish to read this
telegran.lt

A, G. McKNioBT,
Special Assistant General Counsel National Recovery Administration,
Washinglon, D. C.:

State Director Anna Dickie Olesen has given this office the fullest cooperation
gartlculgr]y in the matter of the collection of wages due to employees who have
een paid less than code wages. Organizer Ray Wentz, of the St. Paul Trades
and Labor Asseiably, authorizes me to say that he has received 100 percent co-
operation from the director.

St. Pavy, MinN., April 4, 1936,

X Geo. W. Lawson,
Secretary Minnesola State Federation of Labor.

The next comes from the grand old labor leader of Minnesota, Mr.
Cunningham, and he says:

A, G, McKn~iGHT,
Special Assistant General Counsel National Recovery Administration,
Washington, D. C.:
As president of State Association Journeymen Plumbers and Steamfitters, vice
resident State federation of labor, and organizer of Minneapolis Central Labor
nion, I want to endorse Mrs. Auna Dickie Olesen’s administration of the State
compliance board no complaints from labor throughout the State. )
T. E. CUNNINGHAM.

This one is from Mr. J. B. Boscoe, who has to do with printing
labor in the printing trades:

MinNBaPOLIS, MINN,, April 4, 1936,

MinnearoLis, MINN., April 4, 1935.

ALExAaNDER McKwniguT,
Special Assistant General Counsel N. R. A., Washinglon, D. C.:

The yndersigned, who is president of the Minneapolis Allied Printing Trades
Council, and business agent and secretary of both Minneapolis and St. Yaul
Printing Pressmen and Assistants Union, has had numerous occasions to-call upon
Anna Dickie Olesen, State national recovery administration compliance direc-
tor, during her tenure of office in connection with various code compliance matters,
I have received the fullest and most satisfactory cooperation. The problems pre-
sented on behalf of the printing trades have been weighty and involved and I have
always found her to be fair and impartial in connection with all of her cndeavors.

' J. B. Boscor.

I think that answers, perhaps, the charge on the labor side of it.
They accused our office or myself of persecution, intimidation,
coercion, and collusion. I deny all of the charges. We persecute
nobody, we intimidate nobody, we coerce nobody, and we are not in
collusion with anybody. ‘
We are not interested in anybody’s contracts anywhere in Minne-
sota. We are only interested in code compliance to give industry a
fair break to get its balance of trade ri%imt, and to give labor its fair
share of the fruits of its wage, and so that industry works under its
fair-trade practices. ' , ‘ ‘
Mr. George Tracy is fulfilling his contract. Washington has found
him in violation of the code of his industry on the day the bids were
let. It is now to find out whether ha is in violation yet, but he is ful-
filling his contragt. He is printing the House Journal and the Senate
Journal and he is doing a good job of it as far as T can see.
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Senator Brack. May 1 ask you a question, of what Washington
found him guilty of? I have a letter here and I want to see if this is
goaléect. I have your letter here in which it says that he was fined

3 I

Mrs. OugsuN. Not fined; assessment of the cost.

Senator Brack. Here is what it is for, as I read it in the letter:

While the letter from the Central Accounting Bureau does not give sufficient
evidence in the point of the statement made that the cost-finding system being
maintained by the Perkins-Tracy Co. conforms to code requirement, the letter
docs state clearly that the ‘cost-ﬁnding_sﬁstem, now operating by the Perkins-
Tracy Printing Co., is not in accord with the principles and methods of cost
ﬁncnliing declared by the United Typothetae of America and effective under the
coae,

What is the United Typothetae of America?

Mrs, OLeseN. It is an organization of printing employers.

Senator BLack (reading):

The United Typothetae of America standard cost-finding system, which is
the effective cost-finding system under the code, requires that depreciation be
charged into the cost at the standard rates based on original cost, manufactured
sales price of the equipment when new. '

Senator CLark. That is like paying for a dead horse, dead horses.

Senator Brack (continuing reading):

And such depreciation has to be included in the cost even though the ssset
has been fully depreciated.

In other words, it is true, is it not, that he has been assessed $305
because he refused to follow & rule which required him to put in as
& part of the cost & value which has already been fully depreciated?

Mrs. OLeEseN. The matter of what the code says there is not under
my jurisdiction. .

Senator Brack. I am not talking about that. But that is what
he is nssessed for, is it not?

" Mrs. OLeseN. He is assessed, sir, but he has not paid it. You
know, Shakespeare says—— . Lo .

Senator BLack (interposing). Do you think it is fair to the public
that has to buy the goods—if the gentleman there alongside wants
to testify, I suggest that he be sworn. . .

Senator Kina, Yes; I think that is a good idea.

Senator Brack. That is perfectly all right for me if it is better for
him to answer. I have no objection, but I simply want to get at the
facts. Do you think it is fair personally to the consumer and to the
country to let & man take a machine that we will say will cost him
$3,000, that he has been charging off on for 10 years and has charFed
all of the $3,000 off before depreciation, and still require him by law
or by regulation to put in as a part of the cost & continued depreciation
aftor he has fully absorbed every dollar of depreciation in past years?
Do you believe that is right? - . \

rs. OLesEN, Well, Senator, I will have to give that some thought,.

Senator Brack. Let us see if you will. Let us take for instance a
typesetting machine. It costs $3,000. The theory is that it depre-
ciates each year, as it does, and therefore that when you begin to
estimate the cost, you should permit a charge-off for tho value of that
depreciation, Now, we have it going on for a period of years and they
charge off the $3,000, and then we will say that it goes on 2 more
years and they charge off $600 more. : N
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. So by that time they have charged off $3,600. Do you think it
rxght that that should continue, that they should continue to charge

until perhaps they reach $5,000 depreciation for a machine that
only cost $3,000 originally?

Mrs, OLEsEN. Well, that is & code matter.

Senator Bracx. I am not talking about the code. I am talking
about a simple matter of justice. Do you believe in any such
principle?

Mrs. OLesEN. I do not think it is a fair principle; no, sir.

Senator Brack. It hardly seems honest; does it?

Mrs. OLesEN. But there may be other factors in there, too.

Senator Brack. What is the difference between that and putting
down $1,000 as a cost where there is no cost at all? Sulppose they
put $1,000 there for a salary when they did not pay any salary, would
that be honest?

Mrs. OvesEN. No, sir.

Senator BLack. Is it honest to put down to depreciation $5,000 for
the cost of & machine that only cost $3,000?

Senator CLaArk., And then declare a man to be an outlaw if he
does not do it.

Senator BLack, And then assess him $300 for disregarding the
common laws and decency and morals and honesty.

Mrs. Ouesen, On that I am not prepared to answer your question.
That is a question

Senator Brack (interrupting). You certainly have some ideas of
fairness?

Mrs, OLESEN. Absolutely.

Senator BLack. Do you believe it is fair to the country and to the
consumer to require & man to charge off more than the thing costs
and make him fix a price on that basis?

Mrs. OLEsEN. It seems the question here is what kind——

Senator Buack (interrupting). That is the question I am asking.

Mrs. OLESEN (continuing). What kind of a yardstick did he meas-
ure his costs by?

Senator Buack, He has been assessed $305 for failing to comply
with & code Erovision which requires him to continue to charge off
and absorb that as a part of his cost after it has already been charged
off. Do you believe that is fair? You are interested in the Admin-
istration, and 1 am sure you are, as you say.

Mrs. OLEsEN. 1 am. .

Senator Buack. Do you believe that this Administration or any
other administration can justify the requirement that there be a
charge off as s part of the cost when there are no costs to be ab-
sorbed? I am interested in the Administration, too.

Mrs. OLEsEN. Yes, sir; absolutely.

Senator Buack. Do you believe that any such rule should be sup-
gorbed for one instant by a person that wants to have decency and

onesty and fair dealing by a man who is engaged in business?

Mrs. OLeseN. You are putting a big question, sir. That is a ques-
tion of the code. Now let us go to the question—- .

Senator Brack (interrupting). Let us not go to anything else,
That is & very simple question. A man has been assessed $305. I
have read you the provision on which he has been assessed.

Mrs. OLEsEN. -On the cost of the hearings.
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Senator Brack. It requires him not only to charge off on the
original cost when he may have paid only one-third of it, but it re-
quires him after he has charged off every nickel, then to continue to
E.Illlt down as a part of his costs something that it has not cost him at

Mrs. OLeseN. The question of the assessment was not an assess-
ment to get anything back for the violation, The assessment was
on the expense of the finding out whether he had violated or not.

Senator CLark. But the net result is that he is charged $305 for
being told that he is in violation of the code and outside of the law,
for having put in depreciation under the rulings approved by the
United States Bureau of Internal Revenue.

Mrs. Ouesen. But, Senator, you see, f he had been proven inno-
cent, he might have been called upon to pay his costs for finding out.

Senator CLArx. So he hes to pay $305 in either event.

Senator Brack. I have here the statement that you made to him,
signed by you, telling him why he is assessed, and it is this statement:

It 18 clear that the cost-finding system and the methods that are described as
being maintained by the Perkins-Tracy Co. do not conform to code requirements,

Mrs, OresEN. That is true, -

Senator Brack. That cost-finding system requires him to put some-
thing in as a part of the cost that was not a part of the cost, because
it required him after he had depreciated every dollar of cost, to con-
tinue to add to his cost something that he had not paid out.

Mrs. OLesEN. But, sir, if there is something wrong in the code
there, our office had nothing to do with the writing of that code, you
see,

Senator Brack. I know that, but you are part of the N. R. A, and
I want to see whether or not those who are char%fd with the respon-
sibility of this and in responsible positions, whether they approve of
methods which agsess a man or an assessment——

Mrs. OLEsEN (interrupting). That may be very true——

Senator BLack (continuing). Because he declines to do something
which frankly I consider to be dishonest.

Mrs. OLEsEN, That is why these hearings are helpful, to bring to
the light of day——

Senator CLARK (interposinil. It was not helpful to Perkins Tracy?

Senator BLack, Do you think you could justify an assessment

ainst anlv]body for puttmlg down $1,000 wages as & part of their cost
that they had not paid. Do you believe you coul

Mrs. OLESEN. %y 1 get that question again?

Senator Buack. Would you justify or fail to condemn any company
that put in as a part of its cost of production, $1,000 in wages that they
had never paid out?

Mrs, OLEsEN. But, Senator, the point is——

Senator Brack (interposing). Do you believe that is right?

Mrs. OLEsEN. Senator, as administrative officer, we may have

to—

Senator Brack (interposing), Do you believe that is right?

Mrs. OLEsEN, May I answer in this way, sir?

S;na.tor Brack. I want to know whether you think it is right or
not
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Mrs. OLeseN. I can answer it in just one moment——

Senator Brack (interposing). I did not ask you anything but
whether you think that system is right.

Mrs, OLesEN. Perhaps the system is not correct.

Sengtor BLack. If you as State compliance officer should run up
the figures on a report on cost where a man had put $1,000 in for wages
that he did not pay out, would you condemn it or approve it?

Muis. OreseN. I would condemn it. .

Senator Brack. Suppose you find him putting down $1,000 for the
purchase of a machine when he had only paid $100 for it, would you
condemn it or approve it?

Mrs. OLEsEN. You might as an individual condemn something, but
it is the law. You may have to administer a law which——

Senator BLack (interposing). Would you condemn that-—frankly,
I do not believe any such thing as that would be approved of as the
law, and I think any decent court would strike it down instantly, but
I want to know if there should come to you & report on costs where a
man was reporting that he paid $1,000 for a machine, when you found
out he had paid only $100, would you condemn it or approve it?

Mrs. Orrsen. That is not right.

Senator Brack. Of course it 1s not right. And it is not right either,
Mis. Olesen, is it, to require anybody who chooses to charge off the
depreciation on a machine that cost $3,000, requiring them to charge
off $3,600 or $5,000 or $10,000. That is not right, is 1t?

Mrs. OvrseN. You are now attacking a section of the code,

Senator Brack, I am just talking about simple every day principles
of hon?esty and ethics and morality. Do you believe that is right or
wrong? .

Mrs. Ouesen, I think we must put the costs as they are.

Senator Brack. In other words, you think it is wrong to put them
at anything except what they actually are? I am sure you do.
realize you want to be loyal and I think you should, but in this case,
frankly, I think loyalty requires that if you think that is wrong that
you should say so. You are a Government official.

The CuairmMAN. Do you desire to give an opinion on that?

Mrs. OvEsEN. I am not familiar enough with the Graphic Arts
Code to sit in judgment upon it. The costs were assessed according
to the Graphic Arts Code.

Senator Crark. Do f{ou think it is proper for the N. R. A. to re-
quire 8 man under penalty of being declared in violation of the author-
ity of N. R. A., do you think it is fair for the N. R. A. to require 8 man
to do something that will land him in jail if he did it in making out his
income-tax return? If he followed the same method in meking out
his income-tax return?

(No response.) . ‘

Senator CLARK. In other words, if & man went to work and de-
liberately padded this depreciation in making income-tax returns, and
did it knowingly and deliberately, he would be very likely to land in
jail. Do you think it is fair for the N, R. A. to require him to do that
very thing in mukin%lup his cost? ,

Mrs. OLusEN. Well, I am sure the N. R. A. wants to be fair and
just to everyone, and if there is something wrong in that code, hear-
ings like this will help to correct it. ‘
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Senantor CLArK. Do you think that is fair for the N. R. A, to
compel a man to do something that would be a crime if he did it in
making out his income tax?

Mrs. OLeseN, The income tax and this are two different things,

Senator Crark. They scem to be.

Senator Brack. I want to ask you one other question and [ um
sure you will answer this one. Do you approve of assessing a man
a penalty:

Mrs, OLusen (interposing). A penalty?

Senetor BLack. Making him pay out everything becnuse he de-
clines to be dishonest?

Murs, Ovisen. Well, taking it from that viewpoint, but are you
stating it correctly, Senator?

Senator Brack. I am just asking you if you believe he should be
assessed a penalty for doing something that is dishonest?

Mrs. OLisen. On general principles, no; that is right,

Senator Brack. That is exactly what 1 thought.

The Cuaeman. Mrs. Olesen, as I understund, you were trying to
carry out your administrative function?

Mrs. OLESEN. Yes, sir. ‘

The Cuairman. I think you have covered the case.

Senator Kina. I would like to ask one or two questions. How
many officiuls are there in the N. R. A. in your State? The whole
organization. -

Mrs. Onesen. I think there are about 20 of wus.

Senator Kina. And who pays the salaries of all these 20?

Mrs. OLeseN. The Government.

Senator Kina. Where did you get your authority—and I ask for
information—to sit in at this hearing when $700 was alleged to be
due becauso of the costs?

Mrs. OurseN. That was a hearing held in our office. I was not
there all the time, but it was my duty to be there, you see.

Senator Kinag, Do you participate in those hearings?

Mrs, OvesEN. Yes, sir.  That is, partly. I do not always go into
the hearings but that is a part of the routina to try to find the facts.

Senator King. Isit a part of your duty to sit at those hearings and
make findings?

Mrs, Onrsen. Findings?

Senator King. Yes.

Mrs. Ouesen. If we cannot make the findings—the adjustment
board advised that there was such intricate—the code was difficult—
to send it to Washington to get the findings.

Senator Kina. I am just tl;lying to find out the modus operandi.

. Mrs. OLesEN. Yes; that’s fine.

Senator King. And I was wondering what your authority was,
‘whether you were one of the fact-finding committee there, or whether
it was somebody that was sent from W%shington or the region.

* Mrs. OvEsEN. The facts went into the record.

Senator King. Who presided?

Mrs. OLEsEN, Mrs. Zwickel, my executive assistant.

+ Senator KiNg. Then the hearing was under your jurisdiction?
* Mrs. OLesEN. Yes, sir. - - - C . I

Senator King. How did you reach the conclusion that $700 was the

cost? What was the basis of those costs? . .. - ’
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Mrs, Oresen. They were assessed as the cost of the two lawyers
and the transcript.

Senator Kina. I beg your pardon?
hMI‘S.?OLESEN. The cost of the lawyers and the transcripts. Isn’t
that so

Senator Kine. You may ask that of him if he knows. I just want
to know how you reached the cost of $700.

Mrs, OLEseEN. That was actual cost of the hearing that was sub-
mitted to Washington, you see. .

Senator Kina. Lawyers’ fees or cost of transcript?
. Mrs, OreseN. They were lawyers’ fees and cost of transeript; yes,

gir.

Senator CLark. You mean Tracy-Perkins had to pay the fee of the
adverse lawyer also?

Mrs. OueseN. Half of it. And the code suthority paid half of
Perkins-Tracy lawyer.

hSe‘;mtor Kina. But finally the Government has to pay a part of
that

Mrs. OLesEN. Oh, no, sir, They did not need to have hired laywers,
Senator King. They could have come in without attorneys. Most
of our cases we hear without attorneys,

Senator Kina. But I understood you to say that the code authority
had a lawyer?

Mrs. OresEN. The code authoity came with a lawyer. The
respondent and the complainant., The complainant was the code
authority in this case. Many times lawyers come with complainants
and with reI%pondents. They are allowed to have counsel.

Senator Kina, Who paid the code authority lawyer?

Mrs. Oresen, I presume the code authority. We did not. We
have nothing to do with that. When a man brings counsel with him
into the office, he p%;tsl the counsel.

Senator CLARK. at we are trying to get at is, did the matter of
lawyfrs’ fees form a part of the cost that you assessed against these
people?

Mrs. OLEsEN. Yes, they did.

The CuairMaN. Won'’t you put into the record an itemized state-
ment of what made up that $700?

Mrs. OLesen. Here it is right here. The transcript of the hearings
before the State adjustment board, 1 copy for the code authority and
3 for N. R. A., 3275; counsel fee in connection with the above hear-
ing, $450; and incidentals, $50; the total was $775. You will have
this in the record. ‘

The Caairman. Thank you very much.

Mrs. OLesEN. May I just say this, that Mr, Tracy is fulﬁllin% his
contract; he has his people in. The contract cannot be taken from
him because it is State money involved and not Federal money, and
this case we handled as we have handled all other cases. It was &
harder case, that is all; harder fought on both sides; we did our duty
as we saw it. We were not in favor of either side; we were trying to
find the justice in the case, and I deny collusion, intimidation, or
these other charges because we are faithfully before God trying to
do our duty and will continue to do so regardless of anything that
hs%ﬁem. thank you very much, gentlemen.

e CHAIRMAN, Thank you, Mrs, Olesen.
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(The following statement was received from Mr. Herman Roe, exec-
utive secretary, Eleventh Zone Federation and St. Paul Typothetae.)

STATEMENT OF HERMAN ROE
SraTE OF MINNESOTA
County of léamsey, 88:

Herman Ros, being first duly sworn, desposes and says that he is the exeeutive
seoretary of the Eleventh Zone Federation, the zone code administrative agency
for the commercial relief printing industry, division A-1, Code of ¥air Compe-
tition for the Graphic Arts Industries, with jurisdiction over the region including
the States of Minnesota, North and South Dakota, and Douglas County, Wis.,
which official position he has held since March 1934,

Further, that he is the executive secretary of the St. Paul Typothetae, regional
code administrative agency for the commercial relief printing industry, division
A-1, Code of Fair Competition for the Graphic Arts Industrics, which agency
has jurisdiction over all commercial printing establishments located within the
city of 8t. Paul, Ramsey County, and a portion of Dakota County, and that he
has held this official position since December 10, 1934.

That he is a resident of Northfield, Minn,

That the statement of facts made in the following letter are true and correct
to his best knowledge and belief. X

lierMaN Rom.

Subscribed and sworn to before me this 12th day of April 1935.

[sBAL] NewewL N. NEeusoN,
Notary Public, Ramsey County, Minn.
My commission expires April 15, 1939,
: St. Pavur, MinNN., April 12, 1935.
Senator Par Harrnisox, ’
Chairman Committee on Finance,
United States Senate, Washington, D. C.

Dear SENATOR: On April 4, in my official ca,izacity as executive secretary of the
Eleventh Zone Federation and of the St. Paul Typothetae, zone and regional code
administrative agencies for the commercial relief printing industry under the
:J?de of Fair Competition for the Graphic Arts Industries, I sent you the following

elegram: ,

““Charges made by George Tracy and L. Smith Scoggin before your com-
mittee regarding complaint case involving printing contracts for State of Minne-
sota are so unfair and inaccurate that I would welcome subpena to appear as
witness, In view of accusations made against me personally and my conduct of
code administrative agency I should be given an opportunity to present the facts.
Perking-Tracy Printing Co. have not been subjected to persecution or intimida-
tion. Due to failure to comply with the provisions of the Code of Fair Competi-
tion for their industry it has been necessary to file several complaints alleging
code violation against this establishment, Members of the industry who have
complied with the code, have sincerely cooperated with the administration’s
recovery program and have made some slight progress in stabilizing a badly
demoralized industry should be given a voice before your committee, while
unfair competitors and flaunters of the code should not be given the encourage-
ment they have received.”

On April 10 I received a telegram signed by F. M. Johnston, clerk, Committee
on Finance, in answer to the above request and was advised that ‘‘because of
large number of persons desiring to be heard and limited time at disposal of
committee it has been necessary to limit number of witnesses to be heard.  Would
suggest you furnish statement outlining you contentions, etc., which will receive
consideration and attention of committee and will be placed in record of hearings.y’

While regretting that I was not granted the privilege of appearing personally
before your committee I am following your suggestion and am submitting the
following statement of facts in rzi?ly to the charges made biy George S. Tracy,
gresident of the Perkins-Tracy Printing Co., St. Paul, Minn., and L., Smith

coggin, president of the St. Paul Typograpﬁical Union, when they appuared
before the Committee on Finance, Tuesday, April 2,

"I do not {Jropose to go into detail regarding the code violation complaint case
involving bids submitted on State printing contracts filed against the Perkins~
Tracy Printing Co., July 20, 1934, as I appreciate that this matter is before the

National Recovery Administration for determination and not before the Senate

A e s 7o s o
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conumittee. This complaint case was heard fully and fairly in proccedings held
in the offices of the State compliance director of the National Recovery Adminis-
tration in August and September 1934. The testimony presented in those pro-
ceedings covers 361 ti:pewritten pages. In October the testimony and exhibits
were referred to the Legal and Compliance Divigions of the Naiional Recavery
Administration, Washington. Following a careful study of the testimony the
respondent was found guilty of code violation with respect to that portion of the
complaint which charged that the Perkins-Tracy Printing Co. had submitted
bids andﬁroposals for the printing of various classifications of printing for the
State of Minnesota, in which the prices quoted were not in accordance with any
method of cost finding permissible under or approved by the Code of Fair Com-
;(ngutlon for the Graphic Arts Industries (art. 3, see. 26, pars, (), (1)), (¢), and

I am attaching to this statement a summary of the evidence presented in the
hearing held on this complaint, and direct attention to the fact that contrary to
the usual procedure followed by respondents named in complaints filed under
codes of fair competition, the respondent in this case adopted an attitude of
refusal to make an answer or to justify the prices quoted in the bids that were
submitted, but refused to submit any evidence in the first instance.

This attitude is typical of the position taken by this respondent not only in this
particular complaint case but in relation to several other complaints of code
violation filed againsl the Perkins-Tracy Printing Co. during the past 8 months.

In appearing before the Connittee on Finance, George Tracy made the state-
ment: ‘‘The Perkins-Tracy Co. has never been charged with unfair competition
with other printing concerns.”” The facts are that the records of the 8t. Paul
Typothetae, regional code administrative ageney, show that 10 separate com-
plaints of code violation have been filed in which the Perkins-Tracy Printing Co.
is named respondent. Each of these complaints was sustained. In every in-
stance Mr. Tracy assumed an antagonistic and belligerent attitude. These
complaints were in addition to the complaint involving the State printing con~
tracts, which was filed in July 1934. X

In addition to the complaints mentioned a complaint charging the Perkins-
Tracy Printing Co. of code violation was received in December 1934, filed by a
printer in Rock Island, Ill. Accompanying this complaint was a photostatic
copy of a letter written by the Perkins-Traey Printing Co. on November 19,
1934, to the Crook Bros. Laundry Co., Davenport, lowa, quoting a price on an
order for printing, which price forms the basis for this specific complaint. This
complaint is mentioned because in appearing before the IFinance Committee, Mr.
Tracy, in answer to a question directed to him by Senator King, stated that his
buginess was ‘‘intrastate purely.”

. Due to the delay of nearly 6 months on the part of National Recovery Admin-
istration in reaching a decision on the complaint involving State printing contracts,
Mr. Tracy on numerous oceasions was reported by St. Paul printers as boastin
of his having ‘““licked the National Recovery Administration and the code’’ an
ridiculing ohservance of the provisions of the code and efforts on the part of com-
petitors in the industry to gain compliance with the code. .

Mr. Traey in his statement to the Finance Committee said: ‘‘ We are appearing
before this committge in protest against persecution suffered by our establish-
ment at the hands of the code administration.” The facts are that at no time
since the Graphic Arts Code was approved by the President bas the Perkins-
Tracy Printing Co. been subjected to persecution on the part of the code ad-
ministrative agencies. This establishment has received the same fair treatment
that every other establishment in the industry has been accorded. When com-~
plaints alleging a violation of the code of fair competition have been filed against
the Perkins-Tracy Printing Co. it has been given every opportunity to answer
such complaints.

Mr. Tracy also charged that the complaint involving State printing contracts -
“was filed as a coercive measure rather than to acquire compliance” with the
_Gr:{)hic Arts Code. That statement is false and is not supported by the records
in the case.

Mr. Tracy also charged that ““a monopoly” has prevailed in relation to State
?rintin contracts “for approximately 20 years by three large printing concerns
n the Twin Cities.” This statement is not supported by the facts, as may
readily be determined from the files in the office of the State expert printer in
St. Paul. The rocords show that the bidding for State printing contracts has
been on a highly competitive basis for many years and that the biennial contracts
have been awarded to a representative number of printing establishments.



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1201

Mr. Tracy, in answer to a question addressed to him by a member of the Finance
Committee, named the MeGill-Warner Co., Brown & Bigelow, and the Syndicate
Printing Co. as the establishments having ‘‘the monopoly on State printing con-
tracts for approximately 20 years.,”” Of the three establishments mentioned, the
Brown & Bigelow Co. has never received a contract for State printing, in fact
had never submitted a bid for any 1 of the 13 classes of State printing previous
to June 1934. This establishment was awarded a contract for one class of print-
ing for the biennium beginning July 1, 1934, which contract it did not accept,
but requested that it be released from such contract, and this request was granted.
The inaccuracy of Mr. Tracy’s statement in respect to Brown & Bigelow is cited
because it is typical of the inaccuracy of his charges generally as made in his
appearance before the Committee on Finance.

Because of their superior equipment and exceptional facilities for giving
efficient and speedy service, glus high-quality workmanship, two of the establish-
ments, the McGill-Warner Co. and the Syndicate Printing Co., named by Mr.
Tracy, have been awarded contracts for one or two classes of State printing at
different times. In no hiennial period has either of these establishments been
awarded as many State contracts, namely five, as were awarded to the Perkins-
Tracy Co. in July 1934,

Of the five contracts awarded in 1934 to the Perkins-Tracy Printing Co., one
was held for the period July 3, 1932, to July 1, 1934, by a St. Paul printing estab-
ment, the Victory Printing Co., which can be classified as a medium-sized plant
in the industry, its annual mechanical pay roll uveraging $25,000. This estab-
lishment is a union shop, having operated as a union shop over a period of 18

ears. The Perkins-Tracy Co. became a union shop 3 years ago. The Vietory

rinting Co. submitted a bid in July 1934 for a renewal of the State printing
contract it had held and the bid submitted was in compliance with the provisions
of the Graphic Arts Code. 'This union shop lost this contract to the Perkins-
Tracy Printing Co., which submitted bids not based on expericnce and not in
compliance with the code provision that ‘“‘no establishment shall sell or offer to
sell its product for less than cost of production.”’” It was the generally accepted
knowledge in the printing industry in the Twin Cities that the bids submitted
by Perkins-Tracy Printing Co. were not based on any knowledge of cost but were
‘‘guess-timates’’, and were not in compliance with code provisions, These bids,
therefore, constituted an open invitation of a complaint of code violation which
action was taken in the regular procedure of code administration and in no sense
constituted persecution or discrimination against the Perkins-Tracy Printing
Co. In fact, similar complaints were filed against three other printing establish-
ments in St. Paul which submitted bids on one or more of the classes of State
printing, these complaints alleging that the bids submitted were not in compliance
with the provisions of the Graphic Arts Code.

Referring to Mr. Tracy’s charge that certain printing establishments in the
Twin Cities “dominated the code authorities”, the facts are that the eleventh
zone federation, zone code administrative agency, is governed by a board of
directors consisting of 22 members of the industry—these directors residin
Duluth, Minneapolis, Owatonna, St. Paul, and Winona, Minn.; Superior, Wis.;
Fargo, Grand Forks, and Wahpeton, N. Dak.; Aberdcen and Sioux Falls, §.Dak,
Seventy-five percent of these directors own and operate what can be described

as medium-sized printing establishments, Not once at meetings of the board of .

directors or at general meetings of the eleventh zone federation has the so-
called ‘“‘dollar vote” been exercised. Every member, irrespcetive of the size
of his establishment, has had an equal vote with every other member and at
no time has there becn any action taken by any representative of the so-calied
‘“‘larger printing establishments’’ to dictate any decision taken by the governing
body or the members of the code administrative agency. On the contrary,
the representatives of the larger establishments have consistently made conces-
sions to and indicated a desire to help the smaller establishments in the industry,
doing everything within their power to improve the financial standing of every
member of the industry and to promote recovery.

The board of directors of the St. Paul Typothetae, regional code administrative
agency, congists of O members, 7 of whom are owners or officers of small or
medium-gized printing establishments. In this code administrative ageney also
every director and every member has at all times had an equal voice and equal
vote, at no time has the dollar vote been used. The official minutes of the meot-
ings of the hoard of directors and of all general mcetings of the organization will
supl)ort the assertion that at no time has there been any evidence of domination
by the two establishments in St. Paul that Mr. Traey would classify as ‘‘larger
establishments'’,

s Jm e T TV, "y P T T
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In a statement made before the Senate Finance Committee Mr, George Tracy
stated ‘‘for yvears we have observed a cort-finding system.” To prove that suc
a claim is unfounded, I cite the sworn testimony of O. €, Link, cost accountant,
deputized by the State National Recovery Administration director to investigate
the cost-finding system, if any, used by the Perkins-Tracy Printing Co.
Following an examination made in July 1934 of the books and records of the
Perkins-Tracy Printing Co., Mr. Link testified that he found the records incom-
plete and that they attempted to base their costs on total pay-roll hours rather
than produetive hours; that they did not obtain records by departments; had
no produttion records, and did not make proper allocation of overhead expenses
to the various departments (pp. 166 to 170, 177 to 192, transcript of record,
National Recovery Administration code hearing, Perkins-fracy Printing Co.,
complaint case).

hen Mr. George Tracy presented his prepared statement to the Senate
Finance Committee he gave the members of the committe, who were present, the
impression that his establishment was complying with the Graphic Arts Code in
another respect, namely, in payving the contribution due to meet the expense of
code administration. In answer to a question regarding his assesament, directed
to him by & member of the committee, Mr. Tracy replied: *'I am paying about
§27 a month.” Mr. Tracy, if he 'vished to be truthfu: and accurate, would have
stated that his establishrnent has not paid ite code assessments for the months of
November, December, January, February, or March. Failure to pay the eon-
tribution due for code adminiatration expense constitutes n violation of the code,
according to National Recovery Administration ruling.

Messrs. Tracy and Scoggin in their statcments presented to the Senate Finance
Committee placed considerable emphasis upon the fact that they disagreed with
the method followed in charging for depreciation on equipment in determining
departmental hour costs and costs of production under the cost-finding principles
declared by the National Code Authority for the Commercial Relief Printing
Industry. Members of the committee devoted considerable time to questioning
the witnesscr on this point of depreciation. Without entering into a detailed dis-
cussion of this subject permit e to say that, in my opinion, the item of depre-
ciation does not deserve the emphasis that was given to it beeause it constitutes
less than 10 percent of the total all-inclusive cost in the printing industry. Wages
constitute approximatelv 50 percent of the total cost, other important cost
factors being: (1) Departmental direct supplies and expense; (2) rent and heat;
53 executive salaries; (4) selling salaries and commissions; (5) clerical salaries;

8) general expense; (7) power, light, taxes, insurance, office expenae, bad debts,
spoilage, advertising, ete.

In his statement Mr. Tracy charged that I, as exeoutive secretary, of the code
administrative agency, had entered into collusion with the State National Re-
covery Administration compliance director in connection with the complaint case
involving the State printing contracts. I hereby enter an emphatic and vigorous
denial to this charge. Such denial should, however, be unnecessary in view of
the answer to this charge made by Mrs. Anna Dickie Olesen, State National
Recovery Administration compliance director, in her appearance before the
Finance Committee on ¥riday, Aprii 5.

Similar and emphatic denial is entered against the very broad and unfair
charges made by Mr. Tracy that his establishment had been subjected to agita-
tion, intimidation, coercion, and persecution in connection with this compiaint
cage. The records of this office will fully refute these charges. To substantiate
this statement this code administrative office, its executive officers, and its
directors would welcome a thorough investigation.

I the Perkins-Tracy Printing Co. has suffered injury to its business as a
result of being named respondent in the code violation complaint involving the
State printing contracts, such injury is not due to what Mr. Tracy referred to in
his statement as ‘‘this unfair and unjust charge of noncompliance,” but is due
to the failure of the Perkins-Tracy Printing Co. to comply with the provisions
of the Code of Fair Competition for the Graphic Arts Industries.

Respectfully submitted.

HermsN Rog

Ezecutive Secretary, Eleventh Zone Federation and St. Paul Typot;letaa.
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COMPLAINANT'S SUMMARY, NATIONAL RECOVERY ADMINISTRATION
Cobe HeARING

PLEVENTH ZONE FEDERATION, GRAPHIC ARTS CODE, ADMINIBTRATIVE AGENCY,
COMMERCIAL PRINTING DIVISION, COMPLAINANT v. PERKINS-TRACY PRINTING
CO., RESBPONDENT

The complaint in this matter alleges violations of the Code of Fair Competition
for the Graphic Arts Industries, Division A-1, Ccmmercial Relief Printing, in two
articulars: (1) Submitting bids and IV})x-opoeals for the printing of various claasi-
cations of printing for the State of Minnesota, quoting prices not in accordance
with any method of cost finding permissible under or approved by the Graphic
Arts Code, and (2) qudting prices on said printing below the cost of production
tt;g astzgtained by a cost finding system and principles of accounting prescribed by

e code. O L . :

The respondent put in bids to the State of Minnesota for certain State printing
on or about July 9, 1934, and sometime later in that month was awarded five
contracts on the bids so submitted. The actual bids of the respondent were as
shown on exhibit A. .

It is to be noted, at the outset, that the respondent refused to submit any evi-
dence in the first instance, beyond statements of counsel, appearing in the record,
fages 1 to 15, making various objections and claims. Although the é)osition of

he code authority was that the burden of proof was upon the respondent in the
first instance to prove that there had been no code violation, when respondent
did not submit any evidence, the code authority proceeded aftirmatively to prove
the allegations of the complaint. .

Mr. George 8. Tracy, president of the respondent, was examined by Mi.
Firestone, attorney for the code authority, at the first dny's hearing (record, pp.
16 to 27, 33 to 36). A further examination was to be made of this witness in
reference to records referred to by him in his testimony, and at the next hearing
the respondent refused to give any further testimony, the statement by his
attoruei being, as follows (bottom of p. 67 and top of p. 683: “I think the respond-
ent at this time will take the position that the burden is on the complainant herein
to prove its case without relying upon the records of the respondent or without
submitting the respondent to cross examination, and thereby compelling him to
produce his own records in order to sustain the complaint, and for that reason,
and because we do not think that you have any authority to compel us to furnish
eny of our records at a hearing of this kind. e prefer to use our records if at all
when we put in our own case.” It is to be noted that respondent at no time put
in its records, even when respondent submitted its evidence, and the actual books
and records of the respondent have been withheld and not produced in this matter.

The code authority then proceeded affirmatively to prove the violations alleged.

Mr. William A, Repke, executive secretary of St. Paul Typothetae, the regional
code administrative agency, testified that the respondent was a member of the
St. Paul Typothetae, and identificd the constitution and bylaws of that organi-
zation, approved March 23, 1934 (exhibit ‘“D”) which provide, among other
things, for carrying out the terms and conditions of the Graphic Arts Code,
the application for membership in this orFanizntiou by the respondent being
exhibit H. This witness further testified in reference to cost-finding methods
grovided by the code, the United Typothetae Association standards and economic

ourly cost rates, exhibit E, the United Typothetae Association cost determina-
tion schedules, exhibit F; and the witness further testified as to the maintenance
of a cost certification bureau by the St. Paul Typothetae for the purpose of furnish-
ing facilities to printers to properly determine coat of any given piece of work for
such printers as did not have their own cost-finding systems, as provided by the
code, and that this respondent used the cost-certification bureau for this purpose
untif‘ about the time that the particular bids in question were placed by the State
of Minnesota. This witness further testified (p. 89) that he called upon respond-
ent to ascertain if it had a cost system, and was told ‘‘that it was none of my
business whether they had a cost aystem or not, and when the proper tiine comes
we would find out whether they had a proper cost-finding system cr not.”’

John H. Cooper, certified public ‘accountant and cost accountant for the
St. Paul Typothetae, testificd that he called upon the Perkins-Tracy Co., the
respondont, on two occaslons, as a representative of the regional code authority,
and testified in detail as to what he found in the respondent’s place of business in
the way of records relating to cost finding; that these records were not proper
records, were not kegt or classified in proper manner, were incotnplete, not depart-
mentalized and kept on the wrong basis (pp. 153 to 165, exhibit J).

R S P
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C, & Link, coat accountant for the Minnoapotis Ty pothotae, and deputizod by
the State Natlonal Recovery Adminiatration diveotor's oflice to Inventigate the
oont-flnding syatem of the respondent, tostitted In dotail as to hin visita, both to
réspondent and to {ta auditor, Mr, Lothert, and that he found the voeords fngom-
plote, based on costa attomptoed to be ascortained on the harls of total pay-roll
wours rathor than produstive Tuurs, not deparGeontalizoed, no produstion rocords,
and varlona othor vmisslons, and with noe ‘pru)mr alloeation for overhoad exponso
C(ppe 188 to 170, 177 to 102), and he further tostifiod that Mr, Lethert, auditor
for snid '(m{mmhynlv, was installlng a now systom of cont tinding to he effective as
of Aug. O34 (p. 1Ty,

At the first hearing, when Georgo N, Traoy pactially subndtted to ovoss oxsudnn-
tion, ho gave figuros as 1o rospondont’s elatmed hour ooatn hasod on Me, Lothort’s
audit made In July 1084, aftor tho bids in quostion were subittod (eocord, pp. 83,
34), and furthormore, his secountant, Mr. Lethort, Hhewlse gave those hour coats
an dotornuinod by him (pp. 88, 40),  Thess hour rosts wore bused primarily on
pay-roll lours fustosnd or produetive bonrs (p. 187),

aul B Havolt, cost auditer for the Miuneapalia 'y pothetae, reglonsl vodo
authorlty for that oity, and an experionosd printing estimator and eost auditor,
thon tostitiod that taking the respondent’s Hgures of hour conts, as given by ro-
apoudent’s preaidont, Gearge S, Tracy, and respondent’s anditor, Mr, Lother,
horeinhofore veferrod to, the hids in (quostlon su{nnittml hy the respondent were
botow coxt In sl hut two or throe Instances,  Mr, Havelt took the State’n spooition-
tions for the blds fn question (exhibit N) and prepared his detailed somputstion,
exaotly fullowing the State’s specifications, and not only teatified [y dotail on the
namo, but mado up a detalled computation (exhibit C), showing the eost of enoh
itom haned on ronpondent’s own dootared custy in thess procoodings, whiol sost is
*in almost overy natance materiatly higher than the aotual bid made by respondont,
and anid oxhiblt O sots out both respondent’s conty, as figured by this witness, mw
respondont’s bid on each itom,
Reoxpondont's presidont, tleorge 8. Tracy, when first testifving was askod,
“Have you vour figures on cost on which you based your bids?”, anawer, ** Yos,
sir™ (p. 26). At no time worn these produced by respondont, and as n matter of
faot when reapondont came to put in ite evidencs, the anly evidenee introduced
was that of the witueay Lathert, their anditor, who testifiod about the systom he
fnataliod an of August b, after the blda in guestion wore subimittod and the State
aontrnets pwarded theeeon, tho witness Ceaft, an employee of the respondent,
© who has nothing to do with esthuating the coat of printing, and did not ostinnte
the costa on thore particalar hidw, who got up a computation of his own controverts
fug the Huvelt costr (exbibit (), not showing the same wore based on any asotual
conts at all or any actual production standards, and the witness Seoggin, who toatl-
fled gonwrally that in his opinion the vespondent can make money on the hanis of
thelr bida, but who admitted that that statement i not brsed upon his own knowl-
orlge, but what others told him (p. 317, and whe furthor aduitted that ho had
never enthuated any printing work, exeepting comporition, n number nf yoars
provionsly (p. $6D. Tn othor words, the withesses who would know, or should

now, what the aetund faets are (n roferenco to eort-tinding svatems snd costs of
the respondent were not produceed,

It conclusively appenes, secording to the evidenee takon fu this matter, that the
go-valled “hour coats” tostitied to hy rospondent wore alt hased on the Lothert
audit, which was not nusde until after the hids Iy quention had boon submittod,
which shows, on i fuee, that respondent bad no hour costa of any kind, whother
property srelved at, or not, at the time the bids were subidtted. 16 abso eon-
elunively appoars thut the reapondent dd not tve w cont-finding systom in ae-
corduneo with the terms of tho code, or, In fact, nuy comiplete or workable cost-
finding syatom prior to August L 108G nud i s rubmitted that (6 conclusively
appeats that even on pssningg that the e conts givon by the respondent are
corroed, that the bide wore wmaterlndly helow cost in mort lnstanees, I other worda
that hoth code viotutions set forth In the Complaint weve eloarly proved.

Reapecttutly submitted.,
(Tenman Row,
Faecutice Seevelary, Plecenth Lone Foderation, for Division

A1 Commeraral Relief Freinting nduatry, Graphic crls

Tudustries Code, Complainted.
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STATEMENT OF NATHAN HAMBURGER, REPRESENTING BALTI-
MORE OLOAK & SUIT ASSOCIATION, BALTIMORE, MD,

S’l‘he witness wan duly sworn by the ahniuuuu.?\

The Cnamaan, How muoh time do you want, Mr. Humburger?

Mr, Hamupunain, As loug as vou will give me,

The Cuainman, We have requests from hundreds and hundreds
of prople. 1 wish you would try and finish in 10 minutes if you can,
auu}l you eun put your statoment in tho record, which will be vead by
the experts and then they will vepert it 1o us,  Proceod then for 10
minutes,  Qive your nume and address to the stonograplior,

Mr, Hamponraxn, My name is Nathan Hamburger, address 213
North Calvert Streot, Baltimore, Md, I am s momber of the tirm
of Rome & Rome, attornoys, and we voprosont the Baltimore Clonk

- & Suit Associntion, 1t i composed of Indies’ cont and suit nnnu-
faoturers in Baltimore,

Our complaint, if you gentlemon pleass, is one that arvises from the
very incoption of the code.  Thix is » tremondous industry, 1 think
the statisties as of June 1 laat yoar showed that the value of the output
in this industry is in excess of $284,000,000,

Senator KiNa, Whoere is it prinecipatly looated?

Mr, Hampunarn, They did $101,250,000 of that muanufacturing in
Now York. That includes of coursa Manhattan, Brooklyn, nnd so
forth. That is, 81 pereent of the cont and suit manufacturing in this
conntry comes out of Now York, Baltimore hardly runs as high as
$4,000,000, which would make it less than 2 percent of the country’s
output.

lllx the very beginning of the code, when everything was in more or
less an excited state, Bultimore and some of the other smaller indus-
trinl contors were not consulted at all. 1 have here correspondence
which, boonuse of the limited time, 1 will not read, in which wo com-
municated with New York, where the Administration had sent n

-doguty administrator to attempt to formulate the original code,

. Senntor Kina, You may have it put in the record.  Just hand it to
the roporter when you get through,

- Mr, Hamnunarr, We were met with continued correspondence
saying that it was not yet ripe, that they would advise usn when they
would have these various honrings, in fact the last lotter we wrote
told us that tho man in charge would communicnte with us, that he
wir in gome other conferonce, and the very next day or 2 days later
we rocoived a tologram saying that the code hnd been formulnted and
presented to Washington.

Senator Kina. Do you know who fortnulated it and presonted it?

Mr, Hamuurarn, It was formulnted in New York by the New
York manufacturems, contrnotors, jobhers, and union officials, with
the nid of Dr, Karl Dean I toward, deputy administrator, sent from
Washington, o
. Senator Kina, Do you know whether the muanufacturers in this
industry outsido of New York had uny chance to be present or were

- they treated as you were trented?

Mr. Hampunare, I osunot authoritatively aay, but I do beliove
that perhaps only one man outside of New York was consulted, and

. that was a manufacturer from Cleveland., So far as 1 know, no one
olse was consulted at all,
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This was the fifth code that was signed, and I have been in this
matter from that very beginning. I have attended hundreds of con-
ferences, meetings, hearings, and am thoroughly familiar with the
workings of this code from that time on. In accordance with the
rules of the Government——

Senator KiNg (interruptinﬁ). You mean the rules of the N. R. A.?

Mr. HamBuraer. Of the N. R. A, I beg your pardon, sir. After
the colle was presented they called a public meeting for the purpose
of discussion.

Senator Kina. Who called it?

Mr. Hampurcer. That was called by the N. R. A. The only
notiees which people would receive would be through the medium of
trade papers; there was no actual notice sent to each of the members
of the industry at all.

We attended that meeting in Washington. We presented our
names and asked for the opportunity to discuss it, in accordance with
the rules formulated by the N. R. A. in that the names must be pre-
sented 24 hours previous to the hearing, and to my dismay, I was not
given the opportunity to talk.

I attended the hearing for 2 days. Finally I sent a written request
up to Dr. Earl Dean Howard in person and insisted that I be given
an opportunity to speak and g‘resent our problems, because the entire
thing was in the hands of this tremendous industry in New York
without an opportunity for us to say anything. Finally, I was given
10 minutes in which to present my case.

As I attempted to show what our reasons for objecting to the code
were, and show that it was oppressive, and that it did not fit our
situation, because in that code Baltimore was placed in the so-called
“eastern area.’”” There were two areas provided in that code—an
eastern area and a western area. The eastern area was at one wage
scale and the western at a differential, and Baltimore was included in
that eastern area. ‘ :

I was then stopped and told by Dr. Howard that I could discuss
the matter with him, file a brief and discuss it informally in his office.

I have a telegram here, which is not long, and I think it presents
our entire side with respect to the origination of this thing better
than I can say it. This was addressed on August 4, 1933, to Dr. Earl
Dean Howard, Deputy Administrator, National Recovery Act,
Department of Commerce Building, Washington, D. C.:

{Telegram]
Avcust 4, 1933.
Dr. EartiDeaN Howarbp,
Deputy Administrator, National Recovery Act,
Department of Commerce Building, Washington, D. C.:

You will recall that at the public hearings of the cloak and suit industry held
on July 20 and 21, 1933, our representative’s name was enrolled on your list of
speakers. Notwithstanding that, you did not call upon him to present our case
and it was only after a written request that you atlowed him 10 minutes, that you
called upon him. At the beginning of his talk, you immediately out him short,
refusing to allow him to present our case. : .

On the last day of the hearing, the matter was again called to your attention
and in open meeting, you suggested to have private conferences so that the matter
could be Iaid before you and that full opportunity would be given. Thereafter,
on the afternoon of July 21, our representative saw you in your office and you
specifically said that nothing would be done involving the Baltimore market
without & conference with the representative of our association and that our rep-~
resentative leave his address and phone number with you, subject to your call.
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Having heard nothing from you, our representative called you on the phone
July 23, informing you of his intended absence from the city and inquired whether
or not you desired us for any matters pertaining to the code. You then said that
a name of another representative should be left with you so that you could get in
touch with him and accordingly on July 24, a letter was transmitted to you,
giving you the name, address, and phone number of another representative.

Nothing further was heard from you until we were authoritatively advised
through another medium that on Saturday July 29, 1933, it was definitely de-
termined that Baltimore was to be included in the western market and an invi-
tation was received by us to associate with the western council. On August 2,
1933, we became aware that a conference was to be held the succeeding day he-
tween you and representatives of New York and other markets. Our representa-
tives came to Washington on August 3 and on endeavoring to elicit information
from representatives of the other markets, were advised that you had sworn them
to secrecy regarding developments of the conference that morning.

Our representatives thereupon came to your office and met you in the hallway.
When you were asked regarding conference you had held that morning, you said
that they were only conferences of ({our special advisers, and when you were
informed that our representatives had just seen representatives of New York and
other markets, vou suggested that they speak to the latter if they wanted any
information. You were then told thaf they had been advised that all those in
conferenge that morning had been sworn to secrecy by you, but you refused to
comment,

Thereafter, further conversation with you, you assumed an arbitrary atti-
tude and attermpted to end the discussion by saying that it was 2 days too late
to discuss the matter in spite of the fact that that very morning you were in con-
ference with representatives of New York and other markets. Our representa-
tives recalled to you your previous promises, the phone co versation and the letter
forwarded you, but your only response was repeated, ‘it is too late to discuss the
matter, ou are now included in the eastern area. I won't say anything more.”

In response to the question as to why other markets partook in the conferences
and were fully advised of the developments affecting their situation, while we
were continuously in the dark and not consuited, you refused to answer. In
reply to the question es to whether or not, there was to be any differential granted
us, you refused to answer, saying that it was confidential. In reply to the ques-
tion as to whether or not there were any provisions made for the wages of female
section workers, you refused to answer, saying that it was confidential,

You were informed that this matter was very serious, affecting the entire
cloak and suit industry in the city of Baltimore, State of Maryland, and that
this star chamber proceedings was arbitrary and uncalled for but you waived all
objections aside and refused to say anything more.

our methods as outlined above are contrary to the spirit and letter of the
National Recovery Act and certainly not befitting a public official occupying the
important office of which you are the incumbent. We expect that you will
immediately grant us the right to present our situation and we hold ourselves at
all times in readiness to cooperate with you in such matters and conferences as
you may desire and that unless a fair and proper hearing is granted, we will be
obliged to resort to the courts.

Copy of this telegram is being forwarded to General Johnson.

Barrixore Croax & Surr Association, Inc.,

Baltimore, Md.

Senator KiNa. Who appointed that man deputy administrator?
p %/Inr. HamBurGER. He was appointed, I presume, by General
ohnson.
Senator King. Was he selected by the New York industry?
Mr. HamsurcEr. I would not know whether he was recommended
gr hx;]ot, but I suppose the actual selection came through Gener
‘ohnson. .
Senator Kine. What is his name? What is his business?

. HaMpUrGER., He was formerly—I do not know whether he
would be termed groduq}ion manager—of Hart, Schaffner & Marx and
other clothing industries, and also had some previous connections, I
think, in New York. .
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Senator King. Is he still deputy administrator of this code?

Mr. HaMBUrRGER. He is not now. He has not been for the past 6
months, I would Sﬁy.

Senator King. Has he gone back to any industry, do you know?

Mr. HamMBuraer, I could not tell you that, sir.

The CHAIRMAN. Are you & member of the code?

Mr. HamBurGER. No, sir.

The UrARMAN. Are your people operating under the code?

Mr, HAMBURGER. Yes, indeed.

The CHalrRMAN. Do you believe this law should be extended?

Mr. HAMBURGER. Not in its present state. I want to say here
that our objection is not that the N. R, A, should be totally thrown
out, I think that if we could have the N. R. A. under a simplified
system, that perhaps some good might be accomplished, but under
the manner in which the code, for instance, in this particular industry
is composed, with its complex structure and the inability for any
reasonable person to understand what is or what is not contemplated
by it, with the various trade practices, with the complex scales of
wages, and the avoidance of definitions as to skilled and semiskilled
workers—something I might say that nobody has ever been able to
develop—it has caused a great deal of grief.

I also say that the code authority as composed right now—there
has been in our industry, which is solely and completely under the
domination of New York, to the exclusion of any other industry,
that only means that the industries will eventually be naturally
wiped out. It is only a matter of time. That is exactly the way
our industry has been affected in Baltimore.

Senator King. Do you think the board as drawn and enforced
tends toward the concentration of this industry in New York City
or its environs and to the elimination of the independent units of the
industry in Baltimore and in other sections of the United States?

Mr. HamMBUurGER. Unguestionably.

Senator Kinc. Just state how that is brought about.

Mr. HamBurGeR. Since New York does produce 81 percent of the
coats and suits, it is naturally the market of the United States.
Buyers from all over the country must come to New York to procure
the latest styles, the best type of garments; I mean, the situation .
even prevails in Baltimore. The éaltimore department stores, for
instance, buy, I suppose, 98 percent of their requirements out of
New York. The other sections must naturally take the leavings or ¢
attempt to do business in the South with the small merchants through
the medium of traveling salesmen.

We have so much more added cost in attempting to compete with
a section that is absolutely the market that has everything, that it is
perfectly natural that we are always behind them in fashions, we have -
the additional cost of freight, and all of the materials; whicﬁ, by the
way, are also in New York, every fabric, every piece of linini, every

iece of fur that goes into the makeup of these coats must be brought
rom New York and the freight paid. And we have not the choice -
of those materials which the %\Iew York manufacturers have.

The situation is simply this. That New York, in attempting to
foist a very small differential in the labor scale, merely 10 percent,
which means that on the average garment on which the labor cost *
is $2, that would be 20 cents less for Baltimore, i3 so insufficient to -
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take care of all of our additional costs and disadvantages, that it only

means that we get no business at all.

I may say that, going further beyond that subject of hearings that
we had with reference to determining volumes and allocation—

Senator BLack (interrupting). Allocation of what?

Mr. HamBurGeR. Allocation of areas, whether it should be allo-
cated to the eastern or the western area. At the time our objections
were made, we were allocated to the eastern area. The western area
had e substantially higher wage differential, which helped them in
some fashion to compete with New York. Even they are dissatisfied
and insist that they must have a larger differential in order to exist.

Senator King. The code authority is all in the hands of the New
York manufacturers?

Mr. HamsurGER. The New York Manufacturers Association has
2 members, the Jobbers Association of New York has 2 members,
the Contractors Association of New York has 2 members, the union
in New York has 3 members, and all of the manufacturers from
Cleveland, west, combined only have 2 members, Baltimore has 1
member, Boston has 1 member, and Philadelphia has 1 member,
but each of these 3 only have, I think, a one-third vote.

. ’I;he CuarmaN, How many members are there on the code author-
it '

yMr. HamBURGER. There are now about 14.

The Cuairman. And nine of them out of New York?

Mr. HaMBURGER. Yes, sir.

Senator King. And those outside of New York have a one-third
vote?

Mr. HamBurGer. Boston, Philadelphia, and Baltimore have a -

one-third vote, and the western manufacturers from Cleveland to the
coast have 2 representatives, and that, as a matter of fact, is only
recentll\%' because up until several months ago there were 6 members
from New York, excluding 2 members of the union from New York,
which was 8; and there were only 2 other members for the entire
United States.

The CuairMan, Is there something else now?

Mr. Hamsurcer. There is a great deal that I would like to bring
out with respect to the practices of the code authority, and the
manner in which they are oppressing us.

The Cramrman, Won’t you do that as concisely as you can, be-
cause you will appreciate tge situation in that respect with respect to
the number of witnesses we have to hear.

Senator Kina, Give us the high spots and furnish us with a written
statement and we will put it in the record.

Mr. Hausurcer. All right, sir.  As a result of the telegram, there

was inserted in this code a provision that while Baltimore would be

in the eastern area, a commission would be appointed to determine

where we belong. We applied for that commission, and Professor -
Jacob H. Hollander of Johns Hopkins University was appointed a

member of the commission. I was a member of the commission,
and there was s representative of labor. We held hearings and
gathered statistics showing conclusively that Baltimore could not
exist under the eastern area, and a decision was made,

New York immediately hopped on that decision, and the director -

of the code, who is supposed to be impartial and represent the entire
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country, the director of this code, aftor a confercnce with only New
York reprosentatives and manufacturers, immediately went to the
press and attempted to have this decision overthrown, saying that it
was arbitrary.

The Cnamrman, Who was that?

Mr. Hamnurarr, Mr. George Alger,

Senator Kina. Is he still director of the codo?

Mr. Hamsunrarr., He is still director of that codo,

Sonatdr Kina, A very unfair practico on his part.

Mr. Hamnurarr, And T have the clippings hore which shows
oxactly what he said.

Senator Kina., Put it in the record,

(The clippings roferred to by the withess are as follows:)

Anaer Assaus Choax Rutang oN Bavrimonry

IRRKGAULAR AND UNFAIR PROCEDURK CHARGKD IN WIRR TO JORNNSBON ASKING
NEARING IN OPPOBUPION TO RRIORY

Recommondation by Dr. Jasob Hollandor, daputy of the Baltimore distriet,

that the Baltimore coat snd sult market bo ahiftad, as noted clsewhors, from the
urladiction of the castorn aron to that of the woatern, was nwnilod teday by

ocorge W. Alger, direotor of the Cont and Saft Codo Authority, who asserted
that tho inquiry on which the roport wan based was “utterly inadequate” and
that ita qronodure was Y grossly frrogular and unfalr,”

Mr. Alger's protest was in tho form of a telegram to Gon, Hugh. 8, Johnson,
N. R, A, Adwminiatrator, as follows:

“As dircotor Cont and Suit Codo Authority, earnostl Pmtvat ngalnat approval
by Presidont of report made thia day by Dr. Jacob Hollandor, of Baltimore, as
commissionor appointed by doputy adminiatrator transforring Baltimore ooat
and svit busiucss (rom eastorn to westorn aroa undor our codo,  Whole pros
cedure and report extraordinary and disastrous.  No {nformation given to Coat
and Sult Code Authority of Hollandor's appolntmont undor Iust paragraph
sootfon 1, of our codo, o notice of muotln% by him or olppor!.nnity to bo hear
thm'xﬁllx roquostad both dircotly to him and through Dr, Howard.

“Thls &rocoduro was grossly irregular and unfair, and the investigation utterly
inadeoquate. This ill-considored report it approved will disastrously affoot the
earnings of at loast 8,000 workors elsewhoro in tho custorn aroa, create unfair
compotitive conditions, and affoot upward of 80 million dollara of husinoss,
joopardlalnn tho sucocss of the code Itsolf,

“Dr. Howard, deputy administrator, totln{' disclaimod to me responaibility
for or power to review roport, and hax madoe it publio without passing upon ita
proprioty, Imperative that roport be reconsidered and disapproved, In view
of Br. HHoward’s attltudo, oarnostly appeal to you for n hearing bofore you tn
opposttion to report, and ask that until that hoaring this summary transfer pro-

posod by this roport be stayed,
“Guorus W, ALGKR,
‘' Director Coat and Suit Cods Authority,”

Baltimoro waa ruled in the wostern area undur the cloak codo, following a report
submittod to Goneral Johnson, which was signod ;outurduy by Mr. Hollander,
Undor the code that wont into cffect on Auguat 7, the Baltimore market was
allowed a 10-porcent wagoe differential ovor the eastorn aroa, The tranafor into
the westorn market would make this differential considerably highor.

In Baltimore tho system Ju all sotional work, It nmphﬁm a groat deal of
unskilled labor, There are about 20 alscable cloak firms in Baltimore dolug an
annual volume cstimated at $4,000,000.

Mr. Algor sent tho wire at the conolusion of an antmated ression at the office
of the code authority, 132 Weat ’l‘hlrt{-ﬂut Stroot, yesterday. It was attended
by Bamuel Klein, oxeoutive dircotor of tho Industrial Counoll of Cloak, Suit &
Skirt Manufacturers, Ine.; Harry Uvillor, goneral managoer of the Atorioan
Cloak & Suit Manufaoturcrs Awnooiation, and Isidore Nagler, manager of the
joint board of tho cloakmakers’ union, o

S
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Mr. Hamnorarr, Whon the officials would net listen to_that, a
great deal of pressure was brought to bear on the Administration
continuously directed to overthrowing that decision, ro that finally
the Adminintration in Washington, for no reason except this continu-
ous presaure, called anothor hearing to go over the identical hoarings,
inJanuary 1934, That hearing was scheduled to take place in Wash-
ington, but because certain manufacturers in Connecticut had brought
un injunction proceeding in Washington and we summoned in Wash-
ington all of the members that they had sued ns defendants, when
they would attend thin hearing, the Administration very wisely
inatrueted overvone who was to attend to go on to Baltimore instead
of stopping at Washington .-

lSon?ntor Kina (interrupting), So they could not get service on
thom

My, Hambunaeit, Fxactly, They enlled the meoting to ordor in
Washington, and adjourned it immaodiately, to be held in Baltimore,
and went to Baltimore to hold the meeting.  That mooting lasted some
6 or 7 hours «o-

Senator Kina (interrupting). Who gave those instrietions to those
people to avoid coming hore to avoid service?  Mr, Alger?

Mr. Hamnunarr, 1 cunnot say speeifically who did it, but as soon
as the meoting oameo to Washington, the notice camo from tho Ad-
ministrator that it was changed to Baltimore,

Sonntor Kinag, Try and ascortain that, and we will suntmon him to
come here and tostify,

Mr, Hamusonrarg, Yos, sir. During this hearing, lasting 6 or 7
heurs, during which time we oven brought conts und disseetod the
conts and showed that wo could not soll at the price that New York
waas selling, and no docision was made for n numbor of months. The
couts wore givon to the Administrator, and the records showed in
absolute confidenco, and they wero instruoted not to divulge whero
they wore purchased in Now York, bocause wo did not want them to
fix up their racords and show why it was purchased so cheaply, such
a8 close-outs and so forth, but, nevertheless, within 24 hours, our
purchasers in Now York were called on tho 'phone by the houses
where these conts ware obtainad and told that they knew that the
conts had boen presonted and whoro they enmo from, — Woinumedintely
wrote o lottor to tho doputy administeator, 1 have it horg

Sonntor Kina (interruptimg). Put it in the record,

“Mr, Hampunakr, The letter is dated February 2. And 1 will
show how the deputy administrator had divulged mfornmation whieh
was supposod to be confidential,

Sonator Kinag, Was that Algoer?

Mr. Hamnurarr, No, sir; this was the administrative oflicer in
Washington, Mr. Byres . (iiwlml), who now no longer is with this
administration but fins u job as a director of the Dress Codo,

‘Slnn;xmr Kina, Ho has boen olovated to the director of the Dross

Jodo!

Mr. Hamnuraenr, He has boon, as hins bern o number of other
administrators, clovated to other industtics, such as Doputy Morris
(ireonborg,

Senator Kina. Ho has been clevated to what?

Mr, Hamnurarr, Ho has now procured a connection with some
privato firm after his sorvico with the Government.  "That sort of thing
continued all the way through until finally—--— :
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Senator Kinc (interrupting). Did they overturn the Hollander
decision? ‘ :

Mr. HaMBURGER. Finally a commission was appointed to go over
the United States, and by the data they received and the report they
made, it was determined that Baltimore should be in the eastern
area, and overthrown, and that, if you gentlemen please, was done,
despite the fact that Deputy Administrator Greenberg admitted to
me, aufli I have my letter here to him, in which I recite that admission,
that the figures showed nothing; that from the figures that were
obtained by the commission, he could argue in any fashion that he
deemed fit, to show that any section of the country should be put in
the eastern area.

We had the same experience with this deputy administrator,
Mr. Greenberg, and I have that letter also, in which at a hearing he
told me that nothing would be done after the commission report,
nothing would be done about the reallocation of Baltimore unless he
conferred with our representatives, end just what happened with
Dr. Howard was the thing that happened 1n this case.

We called him, we wrote him, we came over to see him, and he
continuously said nothing to us until finally through the medium of
trade papers we were informed that Baltimore was to be reallocated
to the eastern area, and gentlemen, bear this in mind, I attempted
immediately to communicate with him in Washington, New York,
or any place where I could get him, until finally his secretary in New
York informed me that simultaneously with the rendering of his
decision to reallocate Baltimore, he departed for parts unknown so
that he could not be reached and the matter could not be discussed
with him. ‘

That is the sort of thing we have been up against all this time, and
we had to again send to the administration the entire history of the
case and attempt to sit down and get him to listen to us and straighten
himself out despite all of the promises he had made. ‘

One other thing and 1 won't take up much more time, because
I could go on with this thing for a week, but I understand that time
won't permit.

Senator King, Have you any other complaints as to allege
oppression? : :

r. HAMBURGER. Yes, indeed.

Senator King. In regard to price fixing or limiting production or
fair 1\an'act,ices or anything of that kind? )

r. HaMsurceRr. There is no price fixing in this code. Here is
the main reason in the thing, and it is included in a letter of March 30.

Two Baltimore manufacturers have had for some years plants in
York, Pa., Harrisburg, Pa., and also Waynesboro. At the time, I
think, of the Hollander decision, the question was brought up whether
or not those J)Iants operated by Baltimore manufacturers, the coats
and suits produced in those piants and brought back to Baltimore and
sold in the usual fashion, should be included in the Baltimore market
or if Baltimore should be allocated to the West, those plants should be
included also. Dr. Hollander said in the record that they should be
included as a part of the Baltimore market. He then added that that
was not within his province, he would not make that decision, but
that was his own opinion. :

From and after that time nothing further was said by anyone, and
if I may read this letter in conclusion it will show the entire story.
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This is & letter written by one of our manufacturers who is & member
of the code, written on March 30, 1935, and addressed to Nathan F.
Wolf, secretary of the Coat and Suit Code Authority, 132 West
Thirty-first Street, New York City.
(The letter is as follows:)
MarcH 30, 1935.
Re: Louis Marcus Corporation, Harrisburg and York, Pa., shops.
Mr. NaruanN F. Worr,
Secretary Coat and Suit Code Authority, New York City. .
My DEaR Mg. Wovrr: In furtherance of my long-distance phone conversatio:
with you on Thurseday, after your investigator had been at the above Harrisburg
shop for the purpose of procuring data previous to September 14, 1934, to be
used in an atterapt to force restitution on the above plants, I refer you to your
letter of November 19, 1934, addressed to Nathan Hamburger, attorney for the
Baltimore Cloak and Suit Association. The complete letter is as follows:

NoveMBER 19, 1934,
Re: Louis Marcus Corporation, Harrisburg and York, Pa., shops.
NaraaNn HAMBURGER, Esq.,
allimore, Md.

Drar Sir: The matter contained in your letter of October 19 was presented
to the code authority at its meeting held November 1.

After consideration, it was decided that the Harrisburg and York, Pa., shops
of Louis Marcus Corporation must comply with the provisions of the code for
the eastern area as of the date of interpretation no. 5-12, September 14, and that
they shall make restitution as of that date.

Very truly yours,
Coar aND Suir Cop® AUTHORITY,
F. Naraan WoLr, Secretary.

While you are fully aware of the fact that I do not agree with this decision, and
that from time to time, at various hearings, furnished you with more than suffi-
cient information and data to show that this entire case has been a matter of per-
secution, navertheless, in view of the above letter, I ask you (v advise me by what
right or authority you now send your investigators to the above shops for compila-
tion of data as to eastern area provisions prior to September 14, 1934,

While apparently the faction which is pressing this matter is heedless to the
facts which have beon submitted from time to time, nevertheless, I am again
going to relate the entire situation. )

Beginning with the commission headed bK Dr. Jacob H. Hollander, this com-
mission allocated the Baltimore market to the western area by decision rendered
211]1 Ste;;ltem_ber 27, 1933. If you will refer to page 66 of that report, you will find

o following:

“Dr. HoLLaNDER. The Baltimore market includes shops outside the limits of
the State when they are under the control of Baltimore firms.”

* * * * * . *

“Dr. HoLLaNDER. Shops in New York or New Jersey would not be in the
Baltimore market, I should say, but a shop in York, Pa., for instance, would be
a part of the Baltimore market. I shall not rule on this, however. Itisa problem
for the code authority or the Administrator to solve.”

From the time of this report, there was never any question in anyone’s mind,
but that the Pennsylvania shops operated by Baltimore firms were included with
the Baltimore market in the western area. The code authority and all of its
agents, tho enforcement division, the enforcement directors and investigators,
together with the Administrator and deputy administrators in charge of this
industry in Washington, all expressly and tacitly accepted this conclusion to be
true, and accordingly, all such Pennsylvania firms operated under the western
area provisions, submitted their pay-roll records and other data in the same fashion
as the other s}mps in the Baltimore market. Your own enforcement bureau
instructed its local enforcement officers to consider these Pennsylvania shops to be
& part of their duties in obtaining enforcement of the Baltimore market. These
local enforcement men have, up to this timr, periodically visited the Pennsyl-
vania shops and procured records and data in exactly the same fashion as tehy
have from the other shops in the Baltimore market.

§ s e

S feeatai e

ongie Al sty

-t

O T T Ry Y

S o v



1214 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Suddenly, more than a year after matters had been proceeding as above ex-
lained, an interpretation was obtained from Washington, without notice, without
earing, without any opportunity to explain the entire situation, and sometime in

October 1934 that interpretation came to the notice of Marcus through the
medium of trade papers. The interpretation, I understand, said in effect that the
York, Pa., shop should adhere to the eastern area provisions.

There waa filed with the code authority, a petition for an extension of the
western area provisions until December 15, 1934, both with respect to the Balti-
more shopg and also with respect to the f’ennsylvania shops. The reasons for
the extension were exactly alike and the conditions which prompted the petitions
were similar in all respects. Nevertheless, while an extension was granted to the
Baltimore market, and while thereafter a similar extension was granted to the
entire western area, that is, all shops west of Baltimore to the Pacific coast, and
also to the Norfolk, Va., market, nevertheless, you informed Mr. Hamburger in
accordance with your letter of November 19, above set out in full, that the
Marcus, Pa., shops would not be given the same consideration.

Since 1 was elected & member of the code authoritg, there have been but two
meetings of that body, both of which I have attended. During those two meet-
ings nothing was discussed with respect to the above shops, except during the
latter part of the last meeting, when a complaint was made with respect to Mar-
cus’ nonattendance at an en orcement hearing in Baltimore, Marcus’ objections
being that neither & complainant nor one who participates in an investigation
could sit on a tribunal such as the enforcement committee.

I took it on myself, with the ganction of the code authority, to straighten out
the matter of the attendance, and believe that this has been taken care of to the
aatisfaction of the enforcement officer. You might refer to the minutes of that
meeting of the code authority and see that one of the members of the code
authority, whom you well know, openly characterized the attempt to force Mar-
cus to make restitution ‘‘as persecution.” ' '

You know and the other members of the code authority know that the faction
which is persisting in this “persecution” would not allow the issue to come up
before that meeting of the code authority, but preferred to keep it in the hack-
ground and use means such as that which brought about my present writing to

ou. It is not news to you that another well-known member of the code author-
ity has expressed himself most emphatically that the enforcement of restitution
against Marcus would be “real persecution”, nor do I have to remind you of the
opinion and views of the former deputy administrator, Morris Greenberg, with
respect to this case.

t would seem in view of all of the aforegoing that it is and should have been
clear to everybody concerned that the Pennsylvania shops were not under the
eastern ares, and that there is not and was not any reason to harass Marcus for
restitution, and that all further action along this line ought to be terminated.

The result of this continuous persecution, which eventually caused Baltimore
to be allocated to the eastern area, has been such that it has created chaotic
conditions in the entire Baltimore market, to such an estent that Baltimore
manufacturers cannot compete with the New York market any more, and that
some of the manufacturers have been and are now practically at a standstill.
If something isn't done quick]f' to correct this situation, as small & market a8
Baltimore has been and is, wil in all grobability be eliminated in the course of
time. You must also bear in mind ¢ at one manufacturer in the city of New
York does more business than does the entire Baltimore market combined. This,
in itsel/, shows how smal} this market is and what this continued persecution can
and will do to us.

Very truly yours,

Senator Kina. Were there any labor troubles in Baltimore an

New York?

Mr. HamsurceRr. There is none; no. .

Senator Kina, On this matter of restitution, they tried to make
the rule retroactive? . .

Mr. Hamsurcer. To the beginning of the code, which I might
say might be some $50,000.

o CHaRMAN. Thank you very much. Avﬁﬁ data you want to

submit in elaboration of your testimony, we ill be glad to receive
for the record.
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Senator BLack. I want to ask one question. Where is Baltimore’s

chief market? '
Mr. HamsUrGeR. Its chief market is with the merchants in the

South,

Senator Brack. They are the ones Baltimore depends upon to sell
its goods?

Mr. HausurcEr. Absolutely. .

Senator BLack. Through the Southern cotton-growing States.

Mr. HaMBURGER. To the small merchant who cannot get credit
from New York, and for other reasons we must cater to them,

The CBAIRMAN, Mr. Irwin is the next witness. .

(The following documents were submitted in connection with Mr,

Hamburger’s testimony:
8 v) FEBRUARY 2, 1934.

Mr. Byres H, GircrELL,
In care of Stern Bros.,New York City.

Dear MR. GircHELL: With respect to the coats and bills produced at the
hearing in Baltimore last Monday, you will recall, and the record shows, that
these bills were to be kept in the strictest confidence.

Nevertheless, I now understand that when the investigators appeared at
Sussman Bros., New York, either through the production of the bill‘'or by their
direct advice, Qussman Bros. were given full information as to the purchaser of
the coats in question. They, thereafter, with this information, heatedly com-
Elained to the resident buyer, through whom the purchase was made, and told

im they knew to whom the coats had been shipped, and accused him of purchas-
ing these coats for the specific purpose of using them at the hearing. .
here can be no question that the investigators divulged the information
which was to be held in confidence, because otherwise Sussman Bros. would not
have been able to immediately communicate with the resident buyer who had
made the purchase, or be in possession of the name of the retailer to whom the
cosats were shipped.

This situation may lead to grave difficulties, and the issuance of such informa-
tion should be stopped. I am prepared to submit additional garments and bills
from other manufacturers, and you can realize what may happen if these improper
disclosures should be continued.

INpUBTRIAL CouNnciL oF CLOAK, SUIT, AND SKIRT MANUFACTURERS, INC.,
. New York, N. Y., July 11, 1988.
Mr. NaraaN HAMBURGER |

Counsel Association of the Ladies’ Cloak & Suit Manufacturers,
Baltsmore, Md.

Dear MRr. HAMBURGER: In the absence of Mr, Samuel Klein I have noted the
contents of your communication of July 10, and will accordingly forward all
Baltimore correspondence to you.

Mr. Klein has been away from the office for several days, However, I have
been in telephonic communication with him, and he advized me to inform you
that he is now busily engaged with the jobbers’ and contractors’ organizations in
the evolving of the New York labor code. As soon as this is completed we shall
communicate with you more definitely on the matter, Mr, Klein trusts that by
that time your local organization will have been established so that we can pro-
ceed with the formation of a national association for the purpose of working out
& program for out-of-town market labor codes. )

hen Mr. Klein will have any further concrete information, he will communi-
cate with you.

Very truly yours, A Gruox
. 9

Secretary to Samuel Klein, Ezecutive Director.
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S, . [Telegram]

' ) New York, N. Y July 18, 1938.
NaraaN Haxsvroes,
C’:mruel Association of the Ladm C'loak and Suit Manufacturers;
timore, Md.:
New York market labor code submitted to Administrator this morning, copy
sent to you air masil tonight. Business t:ode upon which you will be consulted
will follow later.
. Baxuepn KL,
Ezecutive D;rector Indusirial Council of
C’loak, Suit, and Skirl Manufacturers, Inc.

. Ocrosxr 12, 1933.
: MEMORANDUM
To: Earl Dean Howard.
From: Nathan Hamburger, attorney,
Subject: Complaint submitted by the Baltimore Coat and Suit Association, Ine.
By decision of the gomm TS A poineed
this industry, Baljis#re was plsced in the western area. It has and will continue
to comply with#he provisions governing that ares..
Followingshe decision, certain members of the Bagde authority made it plain
labelprould be withheld in a ntmual effort to h and inconvenience the
B market. By sald aut [0y ’'s promulgation, Ygbels were to be issued
effised from and afjes@ctobel 9, 198, and accordingifthey issued said labels
d dhtion of Baltimore.
aljimore who was furnishe

ay-rotl records and
rovisiions of the

e, and compl s weTE B execut ‘ He nevertfpless insisted that
cefftain other information mgnfonnltx&x which waf not requested by
hin for any other secti thé cou spch as names andjaddresses of em-

d&eosta, ete. um w totally irrepvant and uncon~

ed produ
B ) show with the e.

ls with him, buj refuses to issue

: with ‘M addition, ough, the rules

e oee in the eastern sectign may receive a

D ln,\those the wegt are entitled to a 3éveek supply, the

B arbltradly ifstru thdg( representatwe issue not more

th n 8 2-week'8 supply to B: {

p reason of the delay urgen which ex!sts, necesgitated by the labels
in clyts in the pro anufacture $nd thoss on hand alpeady manufactured,
someVispoaition shefild be maddiof the mattee immediately. The representative

is in Bi\}timore toda trli;&lons sheuld be given n‘ there is to be no further

An tlou has been formed for the westorn ama thh its proper enforce-
ment officer Wgd as such, all enforcement should be ted through that medium
and there shou! no continual agitation a.ns_}m those in charge of enforce-
ment in the east. Mw "

: : oo oo™ NaTEAN HAuMBURGER, Counsel.

‘ ' ’ L OcTosEr 17, 1933,

Mr. Ernesr A..Gnoas,
Assistant C I, National R y Board, Washington, D. C.

Subject: Complaint submitted by the BaltimorerSuit and Coat Association, Inc.

Dear Sir: In furtherance of our memorandum of complaint heretofore sub-
mitted to Dr. Howard, and of our various telephone conversations, we submit
herewith detailed account of the complaint against the action of the code author-
ity for the cloak and suit industry,

{vdu, of course, are aware, Baltimore, through the findings of the oommiuion,
especially ap &oinfed, was allocated in the western area. Immediately thereafter,
certain members of the code authority expressed thelr intention to leave no stone
unturned in their efforts to harrass and hamper the Baltimore market, and even
at that time & certain official definitely said that he would see to it that labels
were withheld when the time came for their distribution.

Through the rules romul%:ted by the code authority with respect to labels, all
labels were to be in coata in the process of manufacture on and after October
9. and while those in the East were entitled to a 2-weeks’ supply of labels, thooe

3

under the provisions of the code for ~°
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in the West were to receive a 3-weeks’ supply of labels. Accordingly, on or before
this date of finality, all concerns in the entire United States, with one or two
exceptions, if any, were given their labels, except those doing business in Balti-
more. As a matter of fact, a representative of the code authority did not come to
Baltimore for the purpose of making distribution until October 10.

This representative at once made it known to the various manufacturers whom
he visited that he was seeking not only the information which would definitely
show him that Baltimore was maintaining the proper standards required by the
code, that is, records showing the hours of work and pay rolls, but that in addition,
he would require names and addresses of employees, various records for 8 weeke
prior to the decisions of the commission (during which period we were operating
under the stay granted), and various production costs. He also said that despite
the rules, he would only give Baltimore a 2-weeks’ supply and not a 3-weeks’ supply
of labels. This representative was shown the original pay roll records and was
invited to go through the factories and ascertain for himself its correctness. He
was also given full access to the books showing the hours of work and given full
information regarding the total business done by each concern, Compliance

apers were also executed and filed with him, and checks for 3-weeks’ supply of
abels were also forwarded.

At the time of the filing of the complaint with Dr. Howard, we stated that the
unusual, unnecessary, and irrelevant information requested in Baltimore was not
oug}lt for any other place in the United States, and the letter submitted to you
by Mr. Alger definitely shows the correctness of this statement, because he advises
you of a resolution passed to procure production costs from Baltimore only. We
maintain that the administration is interested in Aarocuring a compliance with the
code, and we are therefore at all times ready and willing to show proper records
which will substantiate this fact, and to my mind that, as I discu with you,
implies hours of work and wages and does not carry with it extraneous an
irrelevant data and other matfer. Names and addresses can serve no useful

urpose in determining compliance with the code, and are sought, we maintain
or sundry othe{AFur?oses not disclosed on the surface. The last suggestion con-
tained in' Mr. Alger’s letter to Dr. Howard that he would not be pressed for
addresses, but would be asked to furnish names only, in order to ascertain the
uses of apprentices, is a further endeavor to throw a ‘‘smoke screen’’ over the
truths involved, because the proper enforcement officer at all tilnes may have
complete access to the pay-roll records and may interview the employees them-
selves in the various factories to elicit any information with respect to wages and
hours of employment which he may desire.

‘We have definitely been advised by Mr. Alexander Printz, of Printz-Biderman
Co., Cleveland, Ohio, a member of the code authority, that certain members of
said code authority have in his presence expressed their intention to continuously
harrass the Baltimore market and to do all in their power to hamper and incon-
venience them, and that further, the information sought in Baltimore was not
requested in dleveland, although all received labels before the date of finality.
Mr. Printz also said that in his opinion Baltimore’s position was a perfectly just
one, and that the irrelevant information thus sought served no proper purpose
of the code authority. Mr. Printz was also very muech surprised when he was told
that we did no. get our labels.

The concerns in Baltimore who gave the code authority’s representative the
information, as alleged in Mr. Alger's letter, are practically all of those who have
contractual relations with the union, and whose total business in this market
amounts to less than 15 percent, Even in these cases, all of the information
sought by this representative from the five remaining concerns were not requested
from them. The five remaining concerns, namely, Pioneer Cloak Mnnufacturing
Co,, Louis Marcus Corporation, Reliance Cloak & Suit Co., American Cloak
Suit Co., and 8. Cohen & Sons, do a combined business amounting to more than
85 s};ercentz of the Baltimore market.

ince the memorandum was filed with Dr, Howard, one of the above-named
concerns, that is, Louis Marcus Corporation, received through parcel post
3,000 labels, although they had requested 17,060 labels in accordance with the
business they do. his concern furnished none of the unusual and improper
information requested by the code representative and the issuance of these labels
to the one concern certainly amounts to an illegal preference over other companies
and definitely shows that those in charge are completely confuged and uncertain
a8 to their own requirements. Their efforts to befog and becloud the issue
without any basic reason is one which, if it will be allowed to continue,
seriously impair and affect the intelligent and unhampered operation of the coat
and suit business.

A g g e
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If there is any further information you desire with respect to the western area
and its reaction to this issue, you may communicate with Mr. Alexander Prints,
in Cleveland, and we are certain that he will give you his frank and sincere .
expression of his views.

f there is any other information on any point, please do not hesitate to com-
municate with me and I again assure you that the proper enforcement officers
will, at all times, in this market, have full and complete access to time and pay-
roll records and an opportunity to speak in person to the employees, and that
they will be given all proper assistance in order that they may ascertain that we
are maintaihing the proper standards of the code.

Very respectfully yours,
BaLTiMORE CLOAX & ' 1T AssocraTioN, INc,

Special delivery, registered mail, return receipt requested.

{Telegram]

SEpTEMBER 18, 1934.
Gen. Hugr 8. Jonnson,
National Recovery Adminisiralor, Washington, D. C.:

Have just noticed in the press that an order is to be passed allocating Baltimore
to the eastern area. This decision made on unfounded reports and incorrect
figures as proved in the public hearing August 3, 1934. Have set out the matter
in detail in letter forwarded today to Deputfv Administrator Edwards, copy of
which letter is also being forwarded you. In the interest of maintaining the
Baltimore industry and preventing the collapse of this market and irreparable
damage, would suggest that you review the matter or communicate with Ad-
ministrator Edwards with respect thereto, or whatever proper action you may
deem necessary.

NaraaN HAMBURGER,
Altorney for Ballimore Coat & Suil Association,
Baltimore, Md.

SeerEMBER 18, 1934.
Re Baltimore status.
Deputy Administrator Epwarbps,
Department of Commerce Building, Washington, D. C.

DEear MR. Epwarps: I am sending this letter in compliance with my telephone
conversation with you this morning, in which we discussed the proposed allocation
of Maryland to the eastern area.

The report of the coat and suit commission alleged that the Raltimore market
had the lowest production costs in the country. You will recall that at the hear-
ings held on August 3, 1934, at the Washington Hotel for the purpose of discuss-
ing the commission’s report, I produced and discussed a report made by Black &
Co., certified public accountants, on the Baltimore costs, which showed definitely
that for similar types of garments, the Baltimore costa were not only not the low-
est costs in the country, bat in many instances were as high as various markets in
the eastern area. The accountants’ figures also showed conclusively that the
commission’s costs figures for Baltimore were inaccurate, the reason for this
beinithat the commission’s figures did not include all of the proper costs and items
which were included in computing the costs of the other markets, and which
should have been included in arriving at the costs in Baltimore. Upon this
allegation, a Deputy Administrator Greenberg, as the record will show, promised
to make a further check-up, and at my insistence, said he would send auditors to
Baltimore to reconcile and account for the apparent error on the part of the
commission.

The commission in its report also stated that not all of the Baltimore concerns
were willing to furnish the figures to the commission, and among those which
refused were two of the largest concerns in Baltimore. I immediately ehallenged
this statement and stamped it as being incorrect, Professor Brissenden, when
called upon by Mr. Greenberg, publicly said that while he had no Rfrsonai infor-
mation on that question, he assumed the statement was correct. r. Greenberg
then publicly announced that he would require an affidavit from the representa-
tive of the commission, who had made the report as to the alleged refusal.
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The figures in Baltimore were obtained by Mr. Jonas H. Glass, code authority
representative in Baltimore. Mr. Glass refused to make an affidavit to the effect
that any Baltimore manufacturer had refused him information and, further,
immediately after the meeting had & consultation with Mr. Greenberg during
which he explained that no manufacturer had refused any information, and that
the commission’s statement therefore is inaccurate and without foundation.

Immediately after the meeting, I also spoke with Mr. Greenberg in the presence
of Mr. Linder of Scranton, Pa., and his attorney, Herbert Hall, and several Balti-
more manufacturers, and Mr. Greenberg assured me that before reaching a
decision in Baltimore’s allocation, he would have a conference with me either in
Washington or in New York. Since that time, on several occasions, there have
appeared articles in the Women’s Wear Daily, all statements made by Mr.

reenberg to the press to the effect that no definite decision would be reached on
Baltimore’s allocation until he had conferred with representatives from Baltimore.
éSee Women’s Wear Daily of Aug. 14, 1934, p. 1, and Aug. 16, 1934, sec. 1, p. 11).

ince that time, I have waited patiently for word from him, but to this day have
heard nothing.

Today, I noticed in the Women's Wear Daily that the decision to allocate
Baltimore to the eastern area has been decided upon and sub~itted to the code
authority for approval. I immediately attempted to communicate with Mr.
Greenberg in Washington and was advised he was not expected there. I then
spoke with his secretary, Miss Feeley, at the New York headquarters, and was
advised that Mr. Greenberf left simultaneously with the filing of this report for
his vacation. That he could not be reached and that she would not divulge his
whereabouts. He was expected to be gone for perhaps several weeks and that this
order would be effective within several days.

I then called you and explained this matter, during which conversation you
requested that I submit to you the proof upon which we allege that the Baltimore
cost figures set out by the commission were erroneous, and to that end, this
communication is addressed to you. You further said that you, of course, had
no knowledge of the conversations between Mr. Greenberg, as explained above,
and that Mr. Greenberg had never mentioned them to you.

The report of the certified public accountants is herewith enclosed, and refer-
ence to the record of August 3 will point out errors in the commission’s figures.

Since the commission made its decision upon the allocation of Baltimore’s
having the lowest costs in the entire country, and since we have conclusively shown
that the figures used by the commission are incorrect, and that on the contrary,
proper figures show that for the same type of garment Baltimore costs are not
only not the lowest in the country but that they are as high as in the East, that
therefore the commission’s recommendation is without any real foundation, is
not based on proper figures, and is totally unjustified. ,

You will readily see the injustice of this entire procedure when, after these
errors are pointed out, no attempt is made to rectify same, nor is any investigation
made to determine the accuracy of them, and that notwithstanding the collapse
of the whole foundation of the commission’s report, nevertheless, their recom-
menglatlt)i%g is accepted and an agreement reached by the officials to allocate Balti-
moré L} . <o

It has been repeatedly shown at numerous hearings and conferences that Balti-
more was but a pawn In the hands of the large interests, to be harrassed and
shuttled back and forth at their whim and caprice. This last order of allocation,
without regard to the equities in the case, and with a total disregard of all proofs
submitted, shows a further attempt to continue to sacrifice Baltimore at the
pleasure of controlling interests.

.You may confirm my statements by reference to the record, by communicating
with Mr. Jonas H. Glass, Munsey Building, Baltimore, Md., and by contacting
Mr, Greenberg himself, who will necessarily, in all fairness and honesty, reaffirm
and admit the promises made to me. We expect that you will give this matter
the proper consideration that you assured me you would give it, but are never-
theless simultaneously herewith forwarding a telegram to General Johnson, and
a copy of this letter.

Due to the holidays, I will not be available Wednesday, but I am at your dis-
possl any. time thereafter, and will be happy to come to Washington and discuss
the matter further with you if you so desfre.

ﬁiI will appreciate you advices before the matter is finally adjudicated by your
office.

RN SRS
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STATEMENT NOF PAYSON IRWIN, DEPUTY ADMINISTRATOR,
GRAPHIC ARTS CODE NATIONAL RECOVERY ADMINISTRATION

(The witness was dul§ sworn by the chairman.)
The CrairRMAN. Mr. Irwin is the N. R. A.'s Deputy Administrator
of the Graphic Arts Code.

Be as brief and to the point as you can, Mr. Irwin. ‘

Igr. Irwin. The questions this morning showed a very great con-
fusibn in understanding particularly the provisions in the code on
cost-accounting systems.

Senator King. May I ask first, how long have you been Deputy
Administrator of the Graphic Arts Code?

Mr. Irwin. The code went into effect February 26, 1934, I was
concerned in the writing of the code, and then went on as Deputy
Administrator.

Senator King. How concerned? )

Mr. IrwiN, Well, I held a great many of the hearings or some of
the hearings for the groups within the code. The code has 14 code
authorities and 17 product groups and a coordinating committee.

Senator King. Who selected you to help write the code?

Mr. IrwiN. The officials of the N. R, A., General Johnson.

Senator Kina. What was your business before you became Deputy
Administrator?

Mr. Irwin. I have not been in business since 1927. I have been
in the past an editor, reporter, publisher in a small way, and con-
ducted business of various sorts. :

The CHairMaN. Where are you from? ’

Mr. Irwin. My home is in Weston, Mass. I am a farmer.

Senator King. You mean now? .

Mr. Irwin. No.

Senator King. You are still deputy administrator, though?

Mr, Irwin. I am still deputy administrator,

The provision in the code, section 26, provides that each national
code authority within 30 days after the effective date of this code
shall declare for its industry uniform particulars of accounting and cost
finding which shall be subject to the review of the National Graphic
Arts Coordinating Committee and the administrator and shall pre-
scribe a method of accounting and a method of cost finding each in
conformity with such principles and readily adaptable and each of
which shall be subject to the review of the National Graphic Arts
Coordinating Committee. Each establishment shall use a method of
accounting and a method of cost finding, each of which shall conform
to the principles declared and be at least as detailed and complete as
the niethods prescribed, with such variations of application and exce
tions as may upon proper showing be approved by such national code
authorities. .

I want to bring out the point—— " :

Senator King (intezosing). You formulated that{ .

Mr. IrwiN. No; I did not. The code was written by a code com-
mittee from industry selected at a meeting in Chicago in August 1933.
It was a meeting called by the United Typothetae, which is the na-
tional association of the printers. ‘ ’ )

The meeting, however, was not confined to the association. It was
a call to the industry, and they sent their representatives to Chicago
and there selected & code committee which came down here and out of
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thﬁir own pockets spent thousands of dollars at work in writing this
code.

They very efficiently and effectively organized themselves into
groups to handle certain phases of it. There was a group that had
to do with all of the provisions in the code having to do with the cost-
accounting systems and the stabilization methods, and they were the
ones that formulated this entire provision under the advice and with
the aid of the N. R. A.

But I read that so that you would see that there is not a rigid re-
quirement as to the cost-accounting system that may be used. The
principles are laid down, but by application to a national code au-
thority there can be the exceptions and variations that may be neces-
sary to make the adaptation of an individual cost-accounting system
to the requirements under the code. It is obvious that it would be
utterly impossible to arrive at any ideas of cost unless there are certain
similarities in the mechanicism of the cost-accounting system.

Senator CLARK. Does that cost-accounting system as set up under
this code provide for the straight saddling of 10 percent a year de-
preciation as has been testified here?

Mr. IrwiN, No, sir; I believe it is not 10 percent. I must tell you
at once——

Senator CLARK. It has been so testified by a man that has been
assessed a penalty for not observing it.

Mr. IrwiN, No, sir; I wish to bring out that he was not assessed for
that reason. He was not found in violation for that reason. He was
found in violation in that he had no cost-accounting system. He never
had made an application for a review of whatever system he had to the
national code authority, which he might have done at any time in the
month previous to this charge of violation of the code.

Senator King. Let me ask you this. I have here a pamphlet of 76
pages, ‘‘Graphic Arts and Industries.” Is this your ooé)e?

Mr. IrwiN, It is the code.

Senator King. And a lot of it fine print.

Mr, IrwIN. I must tell you at once it is the most intricate code in
the N. R. A,, but it represents, as I said before, 14 code authorities
and 17 products, and about a half million employees. Also between
40,000 and 50,000 establishments, including newspapers and printing.

Senator CLARK. What is the basis of the suffrage in electing your
code authorities?

Mr. IrwiN. The method of election?

Senator CLARK. Yes.

Mr. IrwiN. In some cases—in a good many of the cases in the
graphic arts—it was provided that boards of directors of the trade
association would become the code authority. Then it was our duty
to see that those were all representative of the industry.

Senator CLARK. What I was getting at was this. It was testified
here the other day by the representative of the printers’ union at St.
Paul, that under the Graphic Arts Code in effect in Minnesota and
North and South Dakota, the basis of suffrage in electing to the code
aathority was such that it was possible, and in actual practice it
happened that the four large printing companies in St. Paul and
Minneapolis were able to outvote in electing members of the code
authority, all of the other printers in the States of Minnesota and
North and South Dakota combined. That in addition to that, this
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Perkins-Tracy Co. against whom this penalty was assessed by the
N. R. A, and who were declared outlaws by the N. R. A, paid 100
percent higher wages than the members of the big four who make up
the code authority. Do you know anything about that?

Mr. Irwin. There are several questions there. The first question
is of course the charge that four people could elect the code authority.
That may have been true in the ori{mal set up, because nearly all
trade associations have provisions in their bylaws for a weighted vote.

Senator CLARE. On the basis of their gross business, is it not?

Mr. IrwiN. Yes; a weighted vote, However, the N. R. A, reviews
the bylaws of trade associations, and constitutions and requires that
such provisions be taken out of those bylaws end the constitutions.
In the case of the printers, these printer organizations and associa-
tions—I want to correct one thing that crept in this morning, and
that was the reference to the St. Paul group as a code authority.
They are not a code authority, they are an administrative agency
appointed by the National Code Authority and given certain powers
by the National Code Authority, and the National Code Authority
is responsible for their action. That does not mean that we do not
exercise & supervision, but it does mean that they are a subgroup
under the National Code Authority. There was a reference to the
gentleman that went to the hearings as the code authority. He was
not. He was the administrative agent for the re%ional group.

Senator CLARK. Ap&urentkv your State compliance director, the
official director of the N. R. A. in the State of Minnesota, thougf\t he
was the code authority?

Mr. Irwin. Indirectly, sir., He did represent the National Code
Authority. Because all of these groups do represent the National
Code Authority, and they often speak of them that way, but I was
trying to be technical to point out the mechanicism.

Senator CrLark. As to the other part of my question, do you know
whether it is a fact as testified by the head of the local typographical
union, that this concern, Perkins-Tracy Co., which were declared
outlaws by the N. R. A,, actually paid 100 percent more wages than
the big. four that controlled the local representatives of the code
suthority?

Mr. Irwin. No, sir; I do not. Mrs. Olesen testified this morning
that she had tried to get the wage rates of the company and had been
unable to do so. We have had no occasion to call on that,

I may say that we do intend to make a considerable investigation
of the set-up of various facts or statements. Because a great many
of them I think, are not quite facts. They are mere statements. On
the particular question whether they do pay 100 percent more, of
course, I haye no direct information. )

Senator CLarRk., Where do you find authority in the act to assess
cost of hearings?

Mr. Irwin, The authority that we work under in this particular
case is the code itself. On page 22, section 2, there is a section there:

Penalties for violations. The penalties for the violation ot any of the provisions
of this code shall be as provided in the Nationa! Industrial Recovery Aoct, and
the cost of any investigation may be assessed against any establishment found
guilty of a violation.

Then there is a second part:
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In case the governing body determines that an establishment has filed a com-
plaint frivolously or maliciously, it may assess the cost of the investigation or its
reasonable cost against the complaint.

Senator CrLArk. Of course, your right to assess penalties and charges
must ultimately rest on the National Recovery Act itself and not on
any provision of a code. Where in the National Recovery Act is there
any authority to allow a code authority to assess charges? .

r. Inwin. I am not a lawyer and 1 cannot answer your question.

Senator BLack, Let me ask you a question following up what was
said. You just read that the code itself provides that you can impose
& penalty upon the violation of the code. It was upon that provision
that these gentlemen were assessed the $300, was it not? That is
correct, is it not?

Mr. Irwin. Yes, sir.

Senator Brack, So that they were assessed a penalty for violating
the provision of the code. I find in the letter—

r. IRwIN (interposing). May I correct that? It is not a penalty.
The penalties are provided in the act itself.

Senator Buack. Here is the letter that contains that. It says it.
I have it before me.

Mr. IrwiN, I am not disputing that they made a charge or assess-
ment against it, but not a penalty.

Senator Brack. That is the penalty, I find also that that was
based on a letter by Mr. Pollock in which he made this statement—I
will give it to you exactly so that we will get it clear—a letter of
Mr %lollock, dated March 12, 1935:;

United Typothetae of America has informed us that the cost-finding sgﬂem
set forth in Lefferts’ letter does not conform to that declared by the United
Typothetae of America. This determination has been accepted by the N. R. A.
Division Administration for the Graphic Arts Division.

It was for a violation of that cost-finding system provision that they
were asked to plg.y the $305.30, was it not?

Mr. IrwiN. That is correct.

Senator BLack. Let us see what that was. Here is that letter
attached to it. Let me read it to you:

The U. T. A. standard cost-finding system which is the effective cost-finding
system under the code, requires that depreciation be charged in to the cost at
standard rates, based on original cost, manufacturers’ salea prices of equipment
when new, of the equipment, and such depreciation is to be included in the cost
even though the asset has been fully depreciated.

It was because these gentlemen did not adopt a system which
required that they continue to charge depreciation after the asset had
slready been fully depreciated, that they have been assessed this
$308, was it not?

Mr. IrwiN. Their failure to adopt a s[v;stem.

Senatcr CLARK, It is this system. That is what it says. Do you
deny that tllx&y were assessed $305 for failing to comply with this pro-
vision that Mr. Pollock sent them?

Mr. IrwiN. They failed to provide with the provisions in the code.
I pointed out——

Senator Brack (interposing). Wait just a moment. I have all the
letters, and it first refers to the penalty provision. You admitted
that is what was in there, did you not?

Mr. IrwiN. Yes.
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Senator BLack. Then I have Mr. Pollack’s letter saying of March
12, 1935, that the determination of the fact that they had violated
had been accepted by the N. R. A. division. I have the letter from
the Typothetae stating here the provision that they had violated and
saying that they had violated, and it provides that they must continue
to charge depreciation after it has already been completely depre-
ciated. That is correct, is it not?

Me. Irwin. He says there, as 1 recall it, that that is what the
U. T. A, set-up in its standard cost system, and I have read you the
provision in the code which allows variations and exceptions.

Senator Buack. Will you look at this letter from Mr. Pollack?
He is & lawyer, is he not? Read that paragraph into the record.

Mr. InwIN. You mean the second paragraph?

Senator BLack. I mean that paragraph where he says they adopt it.

Mr. IswiN (reading):

United Typothetae of America has informed us that the cost-finding system
set forth in Mr. Leffert’s letter does not conform to that declared by the United
Typothetae of America. This determination has been accepted by the N. R. A.
Division Administrator for the Graphic Arts Division.

That is all presently correct, Senator.

Senator BLack. Let me have that now for a moment. I want you
to read another paragraph. Here is the letter of the United Typo-
thetae which sets up and says right at the end that the Perkins-Tracy
Printing Co. do not conform with these requirements. Now, would
%S?E mind just reading these two provisions that I have marked?

at they say, please.

Mr. IrwiN (reading):

The U. T. A. standard cost-finding system which is the effective cost-finding
system under the code requires that depreciation be charged into the cost at the
ndard rates based on the original cost, manufacturers’ sales prices of the equij
ment when new, of the equipment, and such depreciation is to be included in tg;

cost even though the asset has been fully depreciated.

Senator Brack. Read the next sentence.

Mr. Irwin (reading):

The U. T. A. standard cost-finding system is not devised for the purposes of the
Internal Revenue Department.

Senator Crark. It would land him in jail if he used that with the
Internal Revenue Department.

Mr. Irwin. Absolutely.

Senator BLack. As deputy administrator, do you approve that?

Mr. IrwinN. The code provides, sir,——

Senator Brack (interposing). T am not asking you that.

Mr. Irwin. I am coming to it. I shall not answer that question,
but J want to explain it——

Senator Brack (interposing). I will ask you another one if you
won’t answer that, :

Mr. Irwin. I will answer it.

Senator Brack. I want to ask you this. Do you believe in the .
rinciple which allows a continued depreciation after the matter
as been completely charged off?

Mr. Irwin. I am not, sir, a cost accountant,

Senator Brack. I do not care about that. You are a citizen and
you understand the fundamental principles of honesty?

Mr. Irwin. It is not a question of honesty——
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- Senator Brack (interposing). Let me illustrate it. We examined
some shipping companies where they had a subsidy, and they had
been showing & loss for a long time.” We found that they had been
continuing to charge off depreciation of the ships for years after they
had already charged them completely off, which resulted in millions
of dollars, which showed the company was losing when in reality it
was not losing if they had stopped charging off depreciation after they
had been fully depreciated. Do you believe that it is an honest
method to continue to charge off depreciation after the thing has
been completely charged off and had been absorbed?

Mr. Irwin. It depends on the purpose of your cost system.

Senator BLack. The purpose of the cost system here is to determine
what it costs the man to manufacture goods so that they can say
whether he is selling below cost or not, is it not?

Mr. Irwin. Yes; that is quite true.

Senator Brack. Do Iw,l'ou elieve that it is fair or honest to put in
any cost charge which has not been a cost charge?

Mr. Irwin. I quite agree that it is not; yes.

Senator BLack. Would you as a deputy administrator approve
’ charginlg up $1,000 wages that had not been paid?

Mr. IrwIN. No;certainly not. ‘

Senator BLack. Would you as a deptuy administrator approve
charging $2,000 depreciation where the machinery only cost $1,000?

Mr. Irwin. I can only answer you that, Senator, that I discussed
the matter with many cost accountants and I find that there are
almost as many differences of opinion as there are cost accountants.

Senator BLack. In other words, you find cost accountants free and
unbiased who are not hired by the person who wants to charge that
dgﬁreciation, who are now willing to stand up and say that they
Le 'ege it is honest to charge more for depreciation than the machinery
costs .

Mr. IrwiN., The purpose of the cost system——

Senator BLAck (interposing). What cost accountant ever told you
tlﬁat he believed that was fair and honest or right? Name one of
them,

Mr, Irwin. I decline to—

Senator Brack (interposing). Do you know of any?

Mr. IrwiN. Yes, sir,

Senator Buack. Where do they live? We would like their names
and where they live if they believe that to be honest.

Mr. Irwin. May I say, sir, in regard to this——

Senator Brack (interposing). The question I asked you is, give me
all of these names.

- Mr. Irwin. I shsll not give you the names.

Senator Brack. You decline to give them? S
M}i‘l IrwiN. Yes; because I have not discussed with them officially
on this. o :

Senator Brack. I am not talking about officially. What cost
accountant? We want some expert evidence to show that that is
bonest. Whomn can we summon who has told you it is honest?

Mr. IrwiN. May I say that I would like to say this much, that
your characterization on the moral ground of these things mai{es it
rather difficult. This is entirely a technical matter of cost accounting.

Senator Brack, Very technical? . i

Mr. Irwin. I think so. '
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Senator BLack. Very technical if 8 man will charge off in deprecia-
tion what he actually paid or more than he actually paid. You con-
sider that to be technical, and not based on the usual principles of
honesty and integrity of business.

Mr. Irwin, en you state it that way, I would say I do not con-
sider it. I would agree with you when you state it that way.

Senator BLACE. at would you agree to?

My Irwin. I would agree that charging off things that are dis-
honest would be dishonest, of course.

Senator Brack. Do you agree that it would be honest or dishonest
to charge off more than the machinery cost?

Mr. Irwin. I certainly would.

Senator Buack. Then if it cost $2,000 and they charfe off and keep
gn charging off until they charged $3,000, you would think them

onest.

Mr. Irwin. I am rather inclined to think so.

Senator Buack. How long have you been deputy administrator?

Mr. IrwiN. May I put into the record, however——

The CaairMan. We will have to recess. The bells have rung.

The committee is going to recess until 2 o’clock this afternoon
when we will continue in the District of Columbia committee room.

At this time I would like to put into the record a telegram received
this morning with a request that it be put into the record. This
telegram is signed by A. C. Weigel, chairman of the code authority
of the boiler manufacturing industry, also member of the council of
durable goods committee representing the boiler manufacturing
industry.

(The telegram is as follows:)}

[Western Unfon telegram]

: New Yomrx, N. Y., April 4, 1935.
Senator PAT HABRRISON AND MEMBERS SENATE Finance CoMmiTTEE:

1 understand that A. J. Hettinger testified adversely to N. I. R. A, [t ia not
clear whether he testified as secretary of durable ‘goods  committee or as an
individual. If he represented himself as secretary of durable goods committee
he ia testifying adversely to the desires of the members of the boiler manufacturing
industry. A majority of this industry voted to request the extension of N. I. R, A,
but they have not been given an opportunity to express themselves openly before
the durable goods committee. I ask that this telegram be made a part of your

record.
A. C. WeiGEL,
Chairman Code Authority Boiler Manufacturing Indusiry also Member of
?zgnm’l of Durable Goods Committee Representing Boiler Manufacturing
ustry.

The CuairMaN. I would like in that connection also to put in the
record a letter received this morning from Mr. Leon Henderson,
director of research and planning division of the N. R. A.

(The letter is as follows:}

NaTtioNAL RECOVERY ADMINISTRATION,
Washington, D. C., April 4, 1986.
Senator Par HaRRisoN, ‘
Chairman Senate Finance Commiltlee,
Senate Office Butlding, Washington, D. C.

My Dear SenaTor HarrisoN: The purpose of this letter is to clarify a mis-
understanding which may have arisen by virtue of the testimony given before the
Senate Finance Committee by Mr. A, J. Hettinger with respect to a certain report
on the operation of the National Industrial Recovery Act which was made avail-
able to the members of your committee. Mr. Hettinger evidently proceeded on
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the assumption that this report was prepared for the enlightenment of the com-
mittee. Such is not the case. This report was prepared entirely by the staff
of the Research and Planning Division operating, however, under tremendous
pressure of time as a current report from the National Industrial Recovery Board
to the National Emergency Council. It was recognized at the time that some of
the information contained in this report would be useful to staff members of the
National Recovery Administration. Accordingly, it was mimeographed for in-
ternal distribution. Requests for copies were received to such an extent that we
eventually made it available to the press, Members of Congress, and Government
agencies, It has not been released to the general publie.

A skeletonized version of the original report which was entitled ‘‘Condensed
Information Based on the Operation of the National Industrial Recovery Act”
was subsequently prepared by those working on legislation for ready reference
purposes, and copies were supplied to your committee. The ‘‘condensed report”
does not purport to be a separate and independent study but is merely an outline
of the material contained in the original report, all supporting details being sepa-
rately furnished in chart and table form in two accompanying booklets.

Yours very truly,
LeoN HENDERSON,
Direcior Research and Planning Division, National Recovery Administration,

(Whereupon, at 12:05 p. m., a recess was taken until 2 o’clock of the
same day at the place noted.)

AFTER RECESS

(The hearing was resumed at 2 p. m., in the committee room of the
Committee on the District of Columbia in the Capitol Building.)

STATEMENT OF PAYSON IRWIN—Resumed

The Crairman. All right, Mr, IrwinMyou may proceed. May I
say, make any explanation you desire, Mr. Irwin, and I say to you,
and I say to the other deputy administrators that the committee is
merely trying to seek your opinion about the matters, and I would
give my opinion whether it agrees with the others or not. We can
attend to that later. I can appreciate that there are authorities which
would like to be sustained on their propositions. But if there are
mistakes that are made, it does not hurt anybody to state them, and
what we are trying to do is cure mistakes in these different proposi-
tions. That is why all this investigation is made here. And it
would be very good to the committee 1f the opinions can be expressed
without restramnt of limitation, or even fear from any higher yps.
I know thet that is not your case, but I am merely saying that as a
matter of observation, and so when Senators request opinions, I
hope if you have an opinion, that we can get it whethe. or not it is

eable with the code authorities or not, because I do not agree
with them in & whole lot of things, I am sure.

Senator Kina. Neither do I.

The CuairMaN. And I think there are a number of people who do
not, and I imagine there are a lot of them, because I have talked with
some of them, and I think we all appreciate that there has been mis-
takes made. It would have been impossible not to have made mis-
takes. So what we are trying to do 1s to cure some of the mistakes.

All right. Now you may proceed.

Mr. Irwin. To ¢ arif{ somewhat, the situation, and be as brief as
possible, I will make this statement: The Graphic Arts Industries
are primarily bidding industires. The members of the industry are in

110782—85—pT 6"t
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constant open competition with each other in seeking contracts to
furnish their customers with the products of the industry. These
circumstances encourage competition to the maximum degree, and in
periods of business scarcity may lead to destructive price cutting
which is disastrous to the industry. The code makes provision for
the use of methods of cost determination which may be put into effect
th? these conditions arise.

nator Kinag. You say competition would be disastrous to the
industriv?
Mr. Irwin. Price cutting.

Senator Kine. What is price cutting? Simply selling your product
a little lower than somebody else’s? :

Mr. IrwiN. Not necessarily, sir. Destructive price cutting comes
when there is an attempt to gain a market, and very often it takes the
form of selling far below cost. Then the test of who wins is the surplus
back of the company that is doing the selling below cost. It is the
method by which monopolies are built up.

Senator Kina. It is not your disposition and the disposition of the
code authorities to denominate everything as causing destructive price
cutting if there is some competition when one man bids below the
other and is satisfied with the narrow profit which he makes.

Mr. Irwin. I can only speak for my own code, and it is not true of
that code. )

T‘l?m CuaIrMAN. You have not any price fixing in that code, have
you

Mr. IrwiN, No. We have a price stabilization program.

The CHAIRMAN. Yes.

Mr. IrwiN. I was just going to read that the code attempts to meet
this condition by provisions for fair methods of cost determination,

The code provides for three such methods. The first method is the
cost-finding system which was discussed this morning. It is the basic
method and may be used by members of the industry with the neces-
sary variations and exce;)tiona for a particular establishment.

nator King. What .o

" Mr, IrwiN. The cost system which has been discussed is the basic
method but is only 1 of the 3 provided. The second method is
economic hourly cost rates and production standards. The third
method is cost-determination schedules. These methods may be
used in the industry under discussion, but an establishment must use
1 of the 3, in the alternative. In other words, Perkins-Tracy was
not obliged to use the cost system. He mi%ht have used either of
the other two methods which were applicable to a particular part
of the contract upon which he bid.

In regard to the decision in this case. The respondent used none
of these three methods. He chose to use his own cost system, which
was found by N, R. A. to be inadequate. This finding was not based
on the fact that the respondent did not set up depreciation accordin,
to the standard system, but upon the fact that respondent’s so-calle
“‘gystem’’ was incomplete as to essential details of cost accounting and
cost finding, and did not allow him to accurately figure his costs
without guesswork. After he had quoted on the State contract,
respondent installed a system which he claims conforms to the
standard with the exception of the one item of depreciation. N.R. A.
has not ruléd that he violated the code in this respect because of the
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controversial nature of the problem as to the éaroper basis for setting
up depreciation, and because the basis adopted by the National Code
Authority has not been given N. R. A. approval. The character of
the present system has no bearing on this case. As I have stated
above, the finding of violation was made without reference to the
method of setting up depreciation used by respondent. The system
which he purported to use was inadequate in other important details.
- Senator King. You decided against him, did you not?

Mr. IrwiN. We did, sir. .

_The CrairMAN. And as I understand you, you decided against
him on another theory.

Mr. Irwin. On anqther point.

The CHAIRMAN. Than on this cost-accounting system, and that was
that he did not give you the full facts with reference to the ascertain-
ment of the cost, is that right?

Mr. Irwin. That is correct. It was not a system which would
develop the facts as required by the code.

The CrairMaN. Do I understand the code authorities have not
taken this 10-percent cost reduction ascertainment theoxg?

Mr. Irwin, That is not quite correct. The code authority under
the code is allowed to declare one of these systems. The Sﬁstems must
be reviewed by the Coordinating Committee of the Graphic Arts and
the Administration.

Senator King. It is a fact, is it not, that you have set up a different
system of accounting from that which prevails in the internal branch
of the Government?

Mr. IrwiN, That remains to be seen, sir. We are reviewing these
cost systems. We have & t many of them. We have a great
many of them, and if we find, as for instance in this item of deprecia-
tion that it is not the one we can approve, we will disallow that system.

Senator KiNa. But you have set up a cost system under the terms
of which you are required to deduct 10 percent from a phantom cost?

Mr. Inwin. No, sir. The code that set that up——

Senator Kina (interposing). Then the code set that up? .

Mr. Irwin. May I say I am wrorlllg? The code does not set it up.
1t merely says U. T. A. system. That system was allowed to be
declared by the code authority, but it must later be reviewed to meet
the approval of the Administration and we have reviewed it, and we
have not given it our approval. .

Senator King. Has it not approved it in other codes?

Mr. InwiN. No, sir; not this one. :

Senator Kina. You could not answer that?

Mr. Irwin. I could not answer,

Senator King. But N. R. A. has been doing it?

Mr. Irwin, I could not answer,

The CrairMAN. Why has it not been approved? That code has
besn set up for 2 years, has it not?

Mr. Inwin. No, sir. It is just a little over & year old.

The CralrMAN. In & year, why has not that mode of ascertain-
ment been approved? : .

Mr. IrwiN. We have been studying them. Some of the things
have not been given approval by review. They have been under
extended review, because we have tried to develop the basic facts, as,
for instance, in some of the economy hourly cost rates, it requires a
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great deal of study and development of facts on which those things
are based. And it does take a great deal of time.

The CaarMAN, May I ask you when the code was promulgated,
was the method employed in cost ascertainment by the Treasury
Department considered? -

Mr. IrwiN. No, sir; I could not say. Those systems were usually
written in the code subject to review by the Administration, It
merely would be provided in a code that the system used should be
the standard system. The system itself so far as I know was never
reviewed before the code went into effect. But it was always provided
that the Administration could review it afterward when the thing
was to be put in. Our duty in writing the code was to see that it
was not so rigid a requirement that it would work an undue hardship.

In this particular provision in the code it allows for variations and
adaptations as we would make them because of actual conditions in
a plant--that is, the actual condition of & cost system already installed.
And our efforts in administering the code have always been to be very
reasonable abo.ut any such requirements whenever the question would
come up.

The CrairMaN. Did you not state in the beginning of your remarks
this afternoon that the cost system was one of the basic foundations
upon which to administer the code, and to determine whether the
conduct of the persons in the industry was conformable to law and
to the code, or was the revarse?

Mr. IrwiN. I said it was one of the basic methods of the stabiliza-
tion features of the code,

Senator King. Yes; what do you mean by stabilization?

Mr. IrwiN. In other words, allowing the individual to always be
able to prove his costs. And the basic thing in the code in this sec-
tion, the mandatory thing, is that you must not sell below cost. Any
concern that can develop the fact that they were not selling below
cost was in conformity with the code.

Senator Kinc. But you expressly provided, did you not, either in
regulation, or in the code itszﬂ, or by the whims and caprices of those
who enforced the code that in determining the cost they must take
into account the original cost of the mechanical contrivance? For
instance, in the printing business the original cost of the printing press
rather than its depreciation.

Mr. IrwiN. That is required.

Senator King. Yes.

Mr. Irwin. Inthe U.T. A, system, sir; yes.

Senator King. The U, T. A. system would mean this, that if Mr.
Tracy had bought a plant 10 years ago for $10,000, and he charged off
each year 10 percent, at the time he came into the code he would have
to start back with the $10,000, end that would be the basis upon
which to determine cost, would it not?

Mr. Irwin, That has not been approved by N. R. A, sir, and in
such cases the Compliance Division has been requested to take no
cases where the violation would be in not using that depreciation.

Senator King. Has not that depreciation been applied in all of the
units of this industry?

Mr. IrwiN. No, sir,

Senator King. In determining the cost?

Mr. Irwin, No, sir,
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Senator Kina, What unit, what method was employed by the four

competitors, the big interests which are in the printing business in the

Twin Cities?

Mr. IrwiN. That I could not say. I am not familiar with the
method of submitting the bids at that time.

Senator King. Did you not inquire into that?

Mr. Inwin. No, sir; because we were not reviewing contracts, sir.
Tt was merely a question whether in the specific bid made by Perkins-

Tracy on their own cost system, whethe. vney had a cost system that -

was adequate, or whether they had used any of the three provisions
in the code for arriving at their costs.

The CaairmaN. All right. Proceed. Is that all you have?

Mr. Irwin. I might say this, that the reference in pages from Mr.
Pollock’s letter that was read i)y Senator Black this morning really
referred to the system which was installed after this case was heard
and decided upon. The question of depreciation that has been raised
by Mr. Tracy was never raised until late in the fall.

The bid was on July 9, and the case was on after that; I have for-

tten the exact date. Then Mr. Tracy some months later, the

erkins-Tracy Co., got a cost accountant to install a cost system.
And Mr. Tracy now claims that he has installed it in every detail
except this method of depreciation, That now is the subject of con-
sideration and has been brought up to the N. R. A. specifically, but
has not been decided.

The CHAIRMAN. So you are now considering that proposition?

Mr. IrwiN. Yes, sir. But I want to emphasize the point that that
question of the depreciation was not raised in the original case, has
nothing to do with the original case, and that it only came up many
months later.

Senator King. Mr. Irwin, your compensation is paid by the
N.R. A, is it not?

Mr. IrwiN. Yes, sir.

Senator King. What is your salary? What do you get?

Mr. Irwin. I think it is $6,800.

Senator King. $6,800?

Mr. IrwiN. Tes, sir. .

Senator Kinag. That is rather modest, measured by the compensa-
tion paid to some of the others, is it not?

. Mr. Irwin. It is considerabfy less than I have worked for for a
good many years.

Senator King. That is all.

The CuarMaN., Mr. Walter Mitchell, Jr. How much time, Mr.
Mitchell, do you desire?

STATEMENT OF WALTER MITCHELL, JR., SECRETARY OF THE
FURNITURE CODE AUTHORITY, WASHINGTON, D. C.

(The witness, having first been duly sworn by the chairman, testi-
fied as follows:) .

Mr. MircHeLL. In order to cover my notes, Senator, I do not
think more than 20 minutes, but it depends on the number of ques-
tions you want to ask.

The CuarrMaN. I hope you will be as brief as possible, as we have
got a lot of witnesses to hear, and we want to get along. Come down
to the points which you want to give, and you can put in writing
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anything else which you want to put in the record, and I think we can
catch what we are after.

Mr. MircgerL. My name is Walter Mitchell, Washington, D. C.

Mr. Chairman, I think from the evidence you have hed before
your committee and the requests of the committee are so numerous
that one might assume the committee intends to write into the act a
prohibition against price fixing. Therefore, I am going to confine
myself to trying to outline to you what is price fixing and what is not
in the codes, and with particular reference to price filing, which I had
the opportunity to study in great detail during the period in which I
was in charge of the price-policy research unit in the N. R. A., and
since that time outside of the Government as secretary of the Code
Authority for the Furniture Industry.

Senator Kmvg. I do not assume as a matter absolutely determined
that a new law will be written.

Mr. MircaeLL, No; and I am not making any recommendations
and the Furniture Code Authority is not making any recommenda-
tions. In coming before you here I am doing it by request, and want to
emphasize that it is not the code authority speaking, because the

e authority has felt its own code in the aggregate has neither helped
rer hurt the mdust?r.

Senator King. I do not understand what relation, if any, you have
had with the code authority. ‘ '

Mr. MrrcHELL. I am secretary of the Furniture Code Authority.

Senator King. Oh, secretary; who is the chairman of it at present?

Mr., Mircugern. The chairman is Mr. Robert W. Irwin, who
appeared not in that capacity, but who appeared in behalf of the

ommittee for the Elimination of Price Fixing and Production Con-
trol Saturday before your committee.

The Crairman. How long have you been secretar{?

Mr. MircaeLL, Just about a year. I went with them last March.

Senator King. What were you before that?

Mr. MircrerL. I was in charge of the price-policy research unit
in the N. R. A., assisting Mr. A, D. Whiteside In the first price in-
vestigation conducted by N. R. A. from within in January 1934,

Senator King. Then you have been with the N. R. A. almost from
the beginning?

Mr. MircHeLL. I was with the N. R. A. only about 3% months,
baving been loaned to them from the Department of Commerce to
do this price investigation work in connection with the January
hearing in 1934. :

Senator Kine. That hearing was conducted by the N. R. A.?

Mr. MircaeLL. Yes; but I was with the N. R. A. only during that
period. I am now outside of the N. R. A., paid by the furniture
manufacturing induatri. :

Senator Kinc. And how are you paid?

Mr. MircueLL. By the furniture manufacturing industry.

Senator King. By assessments upon the industry?

“Mr. MircaeLr. Up until the present, up to January 1, 1934, the
code was entirely supported by tﬁe four trade associations within the
industry by contributions out of their own cash balances. Those
asgociat,ions, however, represent between 75 and 90 percent of the
industry. - ‘

Senator Kina. Of course, the units of the industry pay to their
trade associations and then the trade associations pay it? - - -
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Mr, MircHELL. Pay it to the code suthority; ves.

Senator King. What does the head of the code authority get?

Mr. MircreLL. The chairman of the code authority gets no salary
at all. He gets only traveling expenses when coming down on code
business only and not on any other business to Washington.

Senator Kina. Proceed.

Mr. MitceeLL. The question of price fixing is denied almost uni-
versally by industries that have it in their code, and I have not seen
that called very strongly to the attention of the committee.

The printing industry, of which you have just been bearing con-
siderable, has in its code a provision for a costing system, which in
respect to depreciation is inflated, so that if you actually figure your
costs according to that system you will have a profit. In other words,
it is a price-fixing system. The minimum-cost protection prices which
were set in the lumber code were in almost every instance such as to
give a large number of producers more profit than they would have
asked for on a competitive market. And we have filed with the
Darrow Board last year evidence from the books of the actual cost
figures of a veneer producer showing some figures of that sort. We
have also accumulated some lumber figures from other mills and
factories.

The CrairMaN, How about the furniture code?

Mr. MitcaeELL. We have no price fixing in the furniture code.
And the furniture and automobile industries are, so far as I know, the
only two industries who have from the start of N. R. A. maintained
a consistent stand siainst all Xrice fixing as likely to retard recover;
and likely to make the N. R. A, an economic and political liability.

Now the distinction I think will be valuable to the committee and
possibly may direct some of the investigations of your agents, is
what happens when a grice-ﬁxing system results in the way industry
intends 1t to. And what happens when it breaks down, as almost
inevitably it does. It will ruin prices for you. And why? As we
have seen in the lumber industry. If allowed to set minimum prices
or to set up a standard of cost on standard-cost percentages, as appears
in the printing and other codes, it will inevitably be unjust to some

ups who must compete on price, because they do not have service
acilities or do not have an established name or advertised trade
mark. If you allow certain industries, in which price fixing is per-
mitted, a preferred claim on the national income, for the sale of their
products, for instance, food products and basic products like cement
and sbeei, this in turn leaves less incoms available for expenditure
for durable goods, such as houses, automobiles, and furniture, which
must wait before you meet your necessary purchases, or until you
have met them before you have any money to spend on those. It
hurts confidence of users to have it apparent on the face of things or by
the way the code is administered, that prices are being fixed. 8 can
find for you examples in the furniture industry where manufacturers
bought only their own minimum requirements of lumber all during
the period of price fixing, but they opened up and bought six or eight
carloads, or $100,000 worth of lumber as compared with the previous
purchases averaging around $10,000 worth of lumber, when they felt
confident that the prices were fixed by supply and demand and not by
a code committee. ‘ :

I thirk it can be fairly said in an allegedly competitive economic
system the absolute fairness of prices 1s not y 8o important
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as the confidence purchasers. And if N. R. A. is not to retard
recovery I do not see how you can leave price-fixing devices to be
used under it in any possible way.

The CrAIRMAN., Would you apply that to natural resources such
a5 coal and iron and coke?

Mr. MircHELL, I have a discussion in here on production con-
trol and price fixing as related to those, because it is specifically men-
tionkd in this draft of the bill. Would you rather have me take that
up now or come to it?

The CralrMAN. Go shead.

Senator Kinag. Would it inconvenience you in the presentation of
your testimony to state what are some of the factors or methods or
devices employed for price fixing? If you are going to discuss that
later I will withdraw the question.

Mr. MircHELL. Yes; I will enumerate them right now. First is the
setting of definite minimum prices such as the lumber prices, the
setting of definite differentials in prices, such as resale maintenance
devices, the setting of definite overhead percentage burdens to be
added to the direct labor cost, or definite percentage depreciation
schedule, or anything of that sort, and certain types, in fact I would
say all types, of mandatory price filing systems.

Senator King. Is that compulsory costing systems?

Mr. MircueLL., No; they are not compulsory costing systems.
Those are the affairs in which it is required that you figure your
depreciation or your overhead burdens at certain specified rates.

nator King. Yes.

Mr. MircuiLL. I do not know of any industry code representatives
who have those devices in their codes who will admit they are price
ﬁxmﬁl They will call them by some other pleasant name, such as
stabilization, or cost systems.

Senator King. Open-price systems would be one of the devices?

Mzr. MirceeLL, Open-price systems would be one of the devices; I
am going to deal with them at some length.

Senator Kine. You are familiar with discounts, customers classi-
fications, allocation of production, and production control?

Mr. MircHeLL, I am going to deal with all of those in just &
moment.

Senator Kina. Thank you. ,

Mr. Mircuert, I am talking first about price-fixing systems and
secondly about price-filing systems. If a definite price-fixing system
breaks down you then have that industry more subject to rumors and
panic, because it is unlawful to publish the price at which you are
actually selling when the news oF actual prices is passed by word of
mouth it usually lacks adequate data as to discount, terms, and so
forth, and consequently the prices of that industry, the price structure
in it, is more subject to rumors and ﬁanic when it begins to break
down than it would have been under the open competitive system.

They are likely to sink too low and likely to sink lower then the
actual supply-and-demand condition would warrant. And in that
instance, instead of hurting the confidence of the immediate buyer
the breakdown of the pricing system back here in material, will hurt
the confidence of the distributors and the retailers in the fabricated

roducts. We had definitely that experience with the furniture
industry at the time the lumber prices began to break. Every retailer
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had heard the rumor and held off from buying in expectation of lower
furniture prices. It definitely had a dampening effect not only upon
the furniture industry but upon other fabricated products.

Senator Kina. Including the building industry if they used lumber
in the building.

Mr. MircueLL, Very definitely. I talked with representatives of
the Federal Housing Corporation, who were very much worried about
8 possible breakdowa in their program. The impossibility of enforc-
ing this thing and the unavoidable delay in dealing with violations is
& very important factor which I won’t dwell on, because I believe your
committee plans probably to call Mr. Sol Rosenblatt, who made a very
enlightening talk at the price-fixing hearing in January, and although
it did not receive much attention in the press, it was one of the most
significant statements at the hearing.

Senator King. I think we will be very glad to get your views.

Mr. MircaeLL. Perhaps a summary of Mr. Rosenblatt’s views at
that meeting might be interesting.

The CrairMAN. We will have him later. I may say to you that
we may have to recess at any time because of the work relief bill
being taken up. I want to accommodate all the witnesses who
appear here, but I want you to give your views briefly.

r. MircaeLL. I have my office here in town, and I will be glad
to withdraw and return at the committee’s convenience.

The CHA1rRMAN. You may go shead and give your points briefly.

Mr, MircHeLL. The second is the price filing. I am giving the
items. It should be voluntary and not mandatory. In my opinion
all of the legitimate stabilizing effects of a better knowledge of prices
can' be accomplished by a privilege in the code for a group to file
voluntarily the prices at which they have actually sold goods, not
have any advance arrangement for filing prices, which would leave a
period for intimidation, although any individual should be free, as he
has been in the past, to publish his own prices, applicable for as long a
period as he wants if he chooses tc publish them. That has been a
healthy thing for many years.

Now I want to call attention to two arguments which are used in’

favor of the mandatory price-filing system, and which will come up
before your committee without any doubt, The first one is commodity
exchanFes for cocoa, tin, rubber, and so on, which have been a ve
valuable sources for the publication of information on prices. Second,
there is the practice started years ago by Mr. Stewart, predecessor of
Macy & Co. and other pioneer retailers, they marked their goods
openly one price in Arabic numerals, and they were jnot on a code.

hat was the beginning of the open-price sfystem they claim. There
is & grave difference between the working of those precedents and the
mandatory system now under the codes. No one was compelled on
cocoa, rubber, tin, and so forth to go through the exchange, and many
transactions occur only by rumors where the price is known,

Secondly, no retailers, as I have said, coerced any other retailers.
It was not necessary for all the retailers to adopt open prices in order
for one of them to reap the benefit. He found it quite possible to reap
the result of greater public confidence in the values in his store without
compelling anybody else to do it.

In connection with the mandatory price system is the second point
of consideration, which I think is a very important one. A mandatory
price-filing system, in order to operate-satisfactorily, must be accom-
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panied by 3 or 4 things which I think are economic fallacies. The
committee can Ljﬁ:dge or itself. You must have customer classifica-
tions so you will know what sort of customer the price applies to.
You have standard quantity discounts, which usually have tobeona
customer basis as a matter of practical commercial operation. You.
must have retaﬂ&rlilce maintenance in almost all cases to make a
mandatory price-filing system work, because practically any product
in which this is attempted goes partly directly from the manufacturer
to the retailers, fabricators, or the contractors, but partly moves
through the wholesaler or distributor, whose selling prices must match
up with those of the manufacturer who deals direct with the contrac-
tor, or else the price-filing system is no good to the industry.

It is primarily set up to help create uniform delivered prices, or
uaiform basing-point prices, because if you should set up a mandatory
p:ice-.ﬁlinf ﬁsgstem on the.f. 0. b. factory basis you would find eac
individual filing prices . 0. b. his factory, and he would find himself
losing an order over here at a perfectly good convenient distance
away, because somebody else happened to have a different freight
rate, even though the f. 0. b. prices matched.

In other words, it is not practical, not desirable from the standpoint
of the industries, which request the privilege, to file on the very sound
basis of f. 0. b. factory. erefore they resort to delivered or basing-
point prices about which you have had some information, so I«wxgll
not go into details of that point.

If « mandatory advance filing system works, I won’t say that what
happens is the same as I said with respect to rigid price fixing, but it
lets the leaders determine the differential which they will permit the
small man, and it is quite true that leaders have permitted the smaller
members to file lower prices. Take the case of fractional horsepower
motors sold by manufacturers for many years for vacuum cleaners
and other household equipment. If a small manufacturer of motors
gets any business he has pretty near got to do it on price, because
three or four large manufacturers can say to the washing-machine
firm, “If you buy our motor we have service facilities all over the
United States, and you will not have to stock parts or service equip-
ment and machinery, and therefore it is a much better value.”” And
it puts in the hands of those leaders therefore the power to determine,
like shutting and opening a valve, how much of the business shall be
permitted to go to these smaller members of the industry on the only
basis on which they can com&ete.

Senator Kina. Have you discovered from your investigations that
the leaders in various industries have availed themselves of that
power, destructive in its operation if exercised?

Mr, MircueLL. I have not in my possession any evidence that
would help you, because I have moved out of the N. R. A. and left
lﬁy files, as it seemed ethical to do. I would suggest that you question

r. Leon Henderson on that point. He has quite & bit of information
from his efforts to correct these things.

A mandatory price-filing system with the prices filed in advance
destroys the incentive to reduce prices in most cases. If as a small
member of an industry I decide to try to get an order and start by
reducing the price with an advance date on it, I know that the bigger
members, if they really want that order, will come in and name Vl;llﬁ
price, and be¢ause of the greater production or service facilities,
get the order. And if I happen to be a member of that industry and
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I have any judgment at all, I will see after the battle is over and the
smoke has cleared that I have not gained anything by reducing prices
for everybody, and I have not gotten an order., Why bother? .

There is only one condition 1n which that procedure is not against
him, and under which the small man can circumvent the price system,
and that is when his personal relations with the purchaser are suffi-
ciently good to establish a gentleman’s agreement, because as hap-
pened in the case of some purchases, I understand by verbal report
made by the furniture manufacturers, namely, I as a salesman with
my bosses’ concurrence believe that prices are too high on this par-
ticular item. We will file & lower price and bring everybody down.
It probably will bring everybody down. But we will file that lower
price and start the parade if you will give us the order dated 10 days
from now. But that sort of personal relationship is so rare it is nearly
entirely ineffective. I think you culd properly say that mandatory
price systems will stabilize prices at a lower level than they would be
stabilized by absolute regular price schedules laid out by a committee
sitting around a table and saying, ‘‘Let us see how much we can get
away with”. But fou will not stabilize the &)rices at a8 a low a level
as would the free play of supply and demand.

Senator Kina. Nor will it destroy the proper working of competi-
tive factors in industry.

Mr, MircaeLL, That is true.

It inevitably will be used to help recoup fixed charges. If I, or any-
body else as a manager of a concern, responsible to my directors and
stockholders, am filing a price which I know will probably be kept b
the rest of gllﬁindusbry, and they are gentlemen enough not to brea
it down, I will try to make that price cover a little larger Eroportion
of my overhead and depreciation, bond interest and so on than I have
previously been able to make it cover.

What you have to have is an indirect machinery by which the Gov-
ernment endeavors to guarantee all or part of the earning power of the
investment. Now, as you are probably aware, even in the best of
times, not all of industry has earned a profit, or even come out even.
It has been said by financial observers that over one-third of the busi-
ness, of the total investment in United States business was losing
money in 1929. It is natural, because somebody has invested un-
wisely. Under free competition of course there is a certain proportion
of that. When the Government either attempts or allows an attempt
to guarantee a return to all investment it is attempting an impossibil-
ity which is economically and financially too great even for the United
States Government.

Senator King. That would induce unwise investments in the de-
velopment of industries which were not needed at all.

. Mr. MrroreLL. One of the finest examples is the thousands of new
little portable sawmills which went into business under the Lumber
Code under the attraction of higher prices, which were uneconomic
units in a business already badly overexpanded, which never there-
fore should have been born or set up, and which robably now will
he & total loss to the investors since the price fixing has been canceled.
And incidentally that price fixing had collapsed several months before
it was canceled and 90 percent of the board footage requirements of
furniture manufacturers were said to have been bought at subcode
prices several months before the thing was canceled. The lumber
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merchants themselves began to offer lumber at less than code prices.
It is & fine example of the unenforceability of those inherently rigid
price-fixing systems,

The next section deals with open-price filing, if it does not work, in
other words, if it is so honestly administered and is not backed up by
collusion, that it works the way the industry did not want it to, it
intensifies competition. It sets up the law-abiding good boys of the
indudtry as targets for the sharpshooter. Apparently that is what
happened in the plumbing fixture and carpet manufacturing industries.
I think the committee might find it rather interesting to investigate
why after the e};lperiences of those code authorities they abandoned
their open-price filing systems.

Senator Gerry. Did I understand you to say you were in favor of
voluntary filing?

Mr. MitcaEeLL. Yes, sir; because if a voluntary price filing is per-
mitted for information only and of past transactions it gives a public
posting through trade journals, or any other sources, what the pre-
vailing prices are on that product, and it does not mean that anybody
has to ﬁe a price and be subject to coercion or pressure by his larger
competitors. There are certain industries in which that would be
very useful. There are certain others that would not want it. Quite
a number you would find would not want to pay the cost of main-
taining & cost exchange unless it was so arranged that it would act
as a shield for collusion and coercion. :

Senator Kina. But it would be open ipso facto, that is, the prices
at which they had sold?

Mr. MircHELL. Yes.

Senator King. And not in future.

Mr. MircueLr. Correct.

The main legal or practical aspect of these future prices, which I
believe the committee is aware of from the Federal Trade Commis-
sion’s statements on the subject, is that it robs the Trade Commission
and the Department of Justice of their access to usable evidence. In
other words, if you have an advance price-filing system, no matter
how much collusion and coercion goes on back of the scenes you can
always come into court and prove so and so simply followed the
leader price in his filing. But if there is no coercion about it, and if
there is no filing of future prices then when the bids all turn out alike,
or when there is a concerted increase in prices it leaves the door open
to the Federal Trade Commission and the Department of Justice.

Senator GErRrRY, What you are suggesting is the voluntary prices
which they actually have sold for in the past, or the prices they will
sell goods at at the present?

I\/Fr. MircueLL. 1 think you could safely permit both of those in a
great many industries. As I understand it, one of the large makers of
cloth bags has for years led that industry by publishing his price list,
and there is practically no other price list, and they are very widely
circulated, as I understand it. It is probable, however, that under
open competitive conditions like that if that retail price list were not
fair and equitable competition would creep up on him. In other words,
his leadership is bought at the price of being fair in his prices. Such
leadership certainly should not be curtailed by legal impairments,

Senator King. Or inhibitions?

Mr. MircrELL, Or inhibitions.



INVESTIGATION OF NATIONAL BECOVERY ADMINISTRATION 1239

Now there are a couple of possible fallacies that I would like to point
out in connection with these price-filing systems. Price indexes, such
as those of the Bureau of Labor Statistics have in some instances
been cited to show that prices did not grow firmer or did not advance in
consequence of price filing or other price-stabilization schemes. The
fault with those price indexes, the Bureau of Labor Statistics admits
1t, and does its very best, and it is a very excellent index in the aggre-
gate to show the general trend of prices, but I would be very loathe
to trust it in the matter of determining whether the antitrust laws
were being evaded on a single item for this reeson, that the Bureau
nﬁusb get its price data from the very people who are in collusion on
the prices.

Aﬁd the machinery for preventing the index from getting or showing
the actual trend of going prices is this, that many of those prices were
reported during the depression at list, but the discounts were increased,
and the rebates and allowances increased secretly. That is part of
the reason for Senate Document No, 13 which was presented by Mr,
Gardiner, Means Which Bears on the Rigidity of Industrial Prices
and shows maladjustment of prices. The prices in many instances
are not nearly so rigid as his statistical analysis would show, because
the discounts and the actual net prices did not appear on the data
reported to the Bureau of Labor Statistics.

Senator KiNna. Did the Bureau of Labor Statistics take cognizance
of that fact and give a supplement out?

Mr. MrrcHELL. ] believe they did.

Senator King. Showing the possible unreliability of generalization?

Mr. MrrcueLL. I am not certain, but I believe they did. And I
believe, also, they have made every effort to persuade their cooperat-
ing firms to report actual prices and discounts. The fact remains
that many business men do not report all of them. I am told the
aggregate discounts on window ﬁlsasa at one time during the depression
amounted to 90 percent of the list price.

The other point is that it has been urged that most of the evils
might have been gotten away from by filing prices with an impartial
agency., I think some of the coercion might ge lessened by that, and
if one is goin% into mandatory price-filing systems the possibility
probably should be investigated. But I do not want to use the time
of the committee on that, because I cannot help but doubt that the
comrlx;ittee would wish to continue mandatory prices under the new
act, if any,

Now, taking the position which has been taken here, brings up the
question, What do you propose on the constructive side to allay
destructive é)rice cutting and a downward spiral of prices and wages
which we did arrest when N, R. A, was started? Personaily, I believe
that much of the price fixing and other economically objectionable
arrangements made under the codes may have been justified by the
direremergency at the time the N. R. A. was formulated, but at the
present time, when there is no price panic in industry at large, per-
haps a few small spots, when prices have been in a considerable degree
stabilized by the labor provisions of the codes, I think it would seem
unwise and a way of retarding recovery to permit that sort of provision
to be continued any longer in the codes.



e

ey,

RN

1240 INVESTIGATION OF NATIONAL RBCOVEEY ADMINISTRATION

‘May I point out why the experience I have had under the furniture
code makes me place emphasis on the labor provisions? The mini-
mum wage is probably the most important price stabilization scheme
from the standpoint of a combination of effectiveness and practical
workability. The labor is always the quickest place to cut your cost
if you want to make lower prices, and the unskilled labor is the quicker
place, than the skilled labor, because you must keep the skilled labor
on hand to maintain morele and to be prepared to expand volume
quickly if orders come in, And so you cut the wages of the unskilled
labor first. That coincidentally 1s the very point at which the
minimum wage safeguards the price structure.

The interesting thing that I have observed is that about six out of
seven of the serious complaints coming to the furniture code authority
for destructive price cutting reading, “This retailer is selling so
and so’s stuff at less than I can put it into the retailer’s premises
and even pay minimum wages.” In six out of seven cases we found
the same concern was at the same time being investigated through the
N. R. A. for labor violations. And it seems when you arrange for the
restitution of back wages where there is a considerable cash outlay
in a lump it takes the fun out of that kind of price cutting, which of
course i8 based on taking it out of the hides of labor. This is the kind
of price fixing we want to get at in the N. R. A., if I understand the
committee’s intent, based on the exploitation of fabor.

Senator Kina, If there is a minimum wage set up must not there
be coincident with it Elrgvisions for differentials?

Mr. MircHELL. I think a general provision for proportional differ-
entials above the minimum in proportion to skill is satisfactory.
But the setting of actual rates for skilled workers and semiskilled
workers should be left, in my opinion, to collective bargaining for
the reason that the same degree of skill is not paid the same on all
machines, And on the same machines they are not always paid the
same rate, because two different men may work on the same kind of
a machine and work at different rates in many industries.

I just had the suggestion of an N. R. A. mnvestigator here lately
that he thought there was a 30 or 40 percent differential in the output
of the men, so it is rather dangerous to set & differential. in other
words, in an allegedly competitive system like ours I doubt whether
you can safely risk any greater degree of price fixing than is involved
n the minimum wages for unskilled labor, Beyond that, I believe
all prices should be subject to supply and demand surrounded by
certain safeguards to prevent ex]lx’loxtation and unfair practices,

Senator Kina. There should be lIr}rovixsions then for piecework,
which would perhaps give to the skillful and highly developed worker
a little more than the unskilled worker working on the same kind of
machine in the same kind of work.

Mr. MrrcrzeLL, It generally does, because piecework has got to be
the same throughout the factory for the same kind of job, the skilled
man makes more. But there are abuses that should be watched
through labor organizations and unions possibly. .

Now, the industries under a price-fixing system require a lot of
technical and skilled help, high-salaried men for enforcement, whereas
the labor provisions have the assistance of every laborer in the
country to help enforce them without a charge for his service,



INVESTIGATION OF NATIONAL BECOVERY ADMINISTRATION 1241

" I do not know, but I have heard it said that over 70 percent of the
tremendous lumber budget for the code authority, which I believe
ran 4 or 5 million dollars, was expended in connection with the price-
fixing activities. The furniture code is operated for less than one-
tenth of the percentage rate of assessment, and a relatively small part
of that has been collected, but certain areas in the industry, which
had collected almost 90 Yercent from association members, have
refused to bill other people because they said, “We do not know
what we would spend the money for if we got it.” In other words,
the price-fixing provisions under the codes are unsatisfactory and
expensive because they do not command the sympathy of the public
the way the minimum wage does.
The question of destructive price cutting is an uneconomic phe-
nomens, is the last point on prices. If your committee through your
law or through other action could arrange to strengthen the definition
of destructive price cutting, which already appears in section 2 of the
Clayton Act, I think you could cover all of the definitely destructive
and unfair practices that should legitimately be stopped. In other
words, by reinforcing rather than by abrogating the antitrust laws,
I think you can accomplish all that is legitimate in that way of cutting
out destructive methods, ‘ :
Senator Kina. You think the Clayton Act would especially cover
that? As it is now written?
Mr, MirceerL. I do not think it would as now worded, I do not
think the courts have sufficient instruction on which to prevent, or to
determine, for instance—
Senator Kina (interposing). Have not the interpretations, and
there have been quite a number of them given to that particular
section to which K:)u have referred by the Federal Trade Commission,
blazed a path which is very easy to follow?
Mr. MircHELL, It would seem so to me. I do not know offhand
because I am not a lawyer, but those of the Federal Trade Commis-
sion to whom I have talked seemed to indicate to me that they do not
think it covers all the ground, nor probably can in the law as worded
at present. . For instance, there is a vague general statement of policy
in a number of codes, inciuding the Furniture Code, to the effect that
a manufacturer shall not sell below his own cost, as he figures it,
except to meet a lower cost of a competitor, or to close out odd lots.
Now you might think over the reasons that you would care to sell
below your own cost. As I see it, you would want to sell out obsolete
odd-lot goods and get rid of them and you would want to sell below
cost to meet a lower cost competitor or you would want to commit
suicide by simply cutting prices of malice, which is very rare, but has
been done, or you would be in grave financial difficulties and forced
to liquidate. 'The cases. of those in financial difficulties are usually
in the hands of a receiver, and a liquidating receiver is not subject to
the codes. He can liquidate all he needs to at less than cost. The
other provisions can probably be covered in codes or in a general law.
It seems to me the principle is so basically sound, that it could be
stated in a general act rather than in specific codes.
- 'The thing which makes it doubly difficult in the furniture code, and
g‘robably some other codes, is that we have no means of enforcement.

he minimum wage provisions are the only enforcement back of it.
But its good effect in the code is such that we should hate to see it de-
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stroyed. Under the code the industry is permitted to indulge in
voluntary exchange of cost figures, by which a man who has an ade-
quate cost-accounting system figures up, for example, an item of his
line in detail, and it is sent into a central clearing house. Somebody
else figures his in detail and those are simply published to anybody
who has subscribed to supply cost ﬁ?res. Nobody is obliged to use
thope methods. But in going over those figures, as I understand, he
figured the table but forgot the cost of the drawers, or figured the
chair and forgot the cost of the coil springs, and the seat. In other
words, that educational work is a legitimate stabilizing factor, work-
ing primarily against ignorance rather than for price stabilization.

e second thing is that before this thing gravitates to the mini-
mum price level of the lowest cost most efficient producer it involves
enforcement of labor provisions, and is protective to that extent, and
stabilized by the labor provisions.

Now, the question of production control is the other one which is
proposed to be permitted in S. 2445.

Senator KinG. In the new bill, so-called?

Mr. MircaeLy, In the new bill.

Senator King. Does it permit production control?

Mr. MircHELL. Yes, sir; under certain conditicns it is proposed
that devices for ‘controlling prices, production, or distribution may be
applied where found necessary nmf proper by the president (which
means the deputy administrator) to protect small enterprises against
discrimination or oppression or to deter the growth of monopolies.”
(IIIow, one of the most interesting things to me is that you will

eter——

Senator King, Monopolies?

Mr. MircaeLn, Yes; monodpolies, or that you will prevent a vicious
downward spiral of prices and wages by fixing prices.

Senator King. Or limiting production.

Mr. MitcreLL. Price-fixing and production control in a way are
the very antithesis, because if you fix prices at favorable levels which
are attractive, you are simply going to bring in a lot of marginal enter-
prises and create new plants, cause new plants to be set up. The ques-
tion therefore is: Does the Congress want to entrust to a deputy ad-
ministrator and his advisers the very serious economic responsibility of
controlling production and prices outright? It is my belief from the
beginning that N. R. A. has been manned by a very high type of
conscientious, able men, and that they have done their best to be
impartial in most instances, but the very daily contact with the sob
stories of industries, with whom they have been dealing, eventuall
cultivates a little spot of sympathy in their hearts, and they look wit!
a great deal more sympathy on these pleas for production control
and price fixing, which they are told will be absolutely necessary to
prevent the destruction of this or that industry.

It would seem, therefore, that a bureaucracy is not properly compe-
tent to handle so grave a responsibility as price fixing or production
control. If any industry was in such bad condition that such meas-
ures are needed for the purpose of preserving natural resources or
preserving some of our industries which are indispensable to this coun-
try in time of war, the responsibility should rest solely on the Congress
to pass specific legislation in relation to that harassed industry, and
they should dictate specifications in connection with price fixing and
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production control, and not leave it to a few deputy administrators,
subjected to high-powered salesmen and attorneys.

.. In addition to the evidence that has been filed before you, I should
like to put in the record, without reading it, evidence of rank preju-
dice on the part of a deputy administrator defending the price fixin
in the lumber code at a time when the furniture industry, after severa
months of sad experience with it, asked to be heard. Tn accordance
with the terms of a public notice, the request to be heard was filed in

the proper form and within the proper time limit of the public notice -

as to a new emergency price-fixing scheme which they intended to
install last July in 1934, since it was found that the previous lumber
price-fixing system had been entirely entrusted to the code authority,
a delegation of power which was quite obviously unconstitutional.
And the effort was made to strengthen that power by installing a new
emergency price-fixing scheme, under office order no. 228, which has
been mentioned to you here. That order called for emergency price
fixing for not exceeding 90 days, but the deputy administrator wrote
i;pdmid'ﬂ for an indefinite period, and refused to answer as to why he

1d this. .

’tl;l‘\lgz CuaIrMAN. Is not the price fixing in the Jumber code elimin-
na

Mr. MrrcreLL, It has since been eliminated. It has only been
eliminated recently, and the only reason I bring this up is to show
why and how a probably honest man, and a sincere man, becomes a
da. yerously prejudiced man dealing with something so important as
price fixing or production control, and becomes, instead of a judge or
presiding officer, or govemmentai referee, an advocate for the wants
of that industry. ST a )

The CuairmaN. Is that excerpts from that transcript, or do you
want all of that filed?

Mr. Mircareun. Ihave marked four excerpts of about one page each.

The CrairMaN. That is all right; that may go in. That is pretty
costly. That cost’s more than a Senator’s salary.

Mr. MircueLL. I think you already have some evidence on that.

Senator King, Indicate to the reporter the pages you want copied
in after you leave the stand. } ) e

Mr. MitcHeLL. Yes; I will not take the time of the committee to
do it now. - - R RN A ' oo

Therefore, the specific recommendations which I would like to leave
with the committee are that in this bill— .- © ;| "~ -

Senator King, That is in this new bill? .~

Lt

Mr. MrircuHeELL. In the new bill, the proposhl to gmnb discretion to

the administrators to allow price fixing and production control should
be deleted, and that in lieu thereof voluntary price filing should be
permitted without fear of prosecution by the Federal Trade Com-

mission or other agencies of the law; that educational cost studies on

a voluntary basis only should be permitted, and that the permission
for those be so wordedv that no system can be used as a shield for collu-
sion and as a method for preventing the agencies of the law from
proving price fixing or monopolistic practices. Coe
Secondly, that more guidance is needed by the courts in inter-
preting destructive price competition, such as I am told some years
ago the Standard Oil Co. practiced, going into one’ market and lower-
ing prices, simply to drive competitors out of the territory. That is

119782—8%-—p1 5——8
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done today and there can be no excuse for a man going into a new
market and lowering prices in order to drive someone else out of
business, though he must cut his prices some to establish new custom-
ers, There can be no excuse for going in and selling at less than cost
simply to raid that market.

Senator King. Would not that be a violation of the fair-trade prac-
tices as permitted and indicated by the Federal Trade Commission?

Mr. MircagrL. I think it would be a violation of the class B prac-
tices in the previous trade-practice agreements, which were declared
to be sound and ethical, but did not have support of the law as it
stood. I would not want that to be definitely taken without inves-
tigation.

And, lastly, full and able enforcement of the minimum wage, which
is really the most enforceable and most workable of price-stabilizing
influences.

The Cuairman, Is that all?

Mr. MrrcuerL. Yes; I believe that is all.

(The excerpts referred to from the lumber and timber products

industry are as follows:)

Deputy SELFRIDGB. A general discussion as to the merits or demerits of price-
fixing is not pertinent to this hearing. If you have any objections to specific
items and classifications, of course the discussion will be unlimited.

- Mr. MircrgLL. Mr. Administrator, it does seem to us that it is within the
scope of this hearing to object to the application of price-fixing to these partioular
hardwood and plywood items; is that not satisfactory?

* Deputy SeLFripGE. That is perfectly satisfactory, provided you speocify the
items and olassifications.

Mr. MircaeLL. Without specific mention that each of such of my comments
does apply to those items, in other words, we are not maintaining any direot
interest in construction materials or soft woods. Is that satisfactory?

De ugge Sn'x‘;rmmm. It is satisfactory, but it will be supplemented by the
specific items

Mr. MircaELL, We can submit that. We did not expect that that technical
detail would be required, and we do not come prepared with those items, because
2_ ttg:k the items used by furniture manufacturers are well known to all of the

imbermen.

Deﬁputy SELrFrIDGE, But it is not known to the Administration, and this is &
fact-finding he&rin%

Mr. MITCHELL. Yes.

Mr. Administrator, you are a lumberman yourself, aren’t you?

Depultﬁ' SBLFRIDGE, Not in this capacity.

Mr. MirceeLL, We would be glad to present such information. Do you
re(buére that before we start the hearing:

puty SELFRIDGE. It will have to be made a part of the record.

Mr. MrreseLL. We would be glad to present it to the reporters as early as
possible, as a part of the record, in such manner as may be specified and agreed.

Depuﬁv SELFRIDGE. You may proceed.

Mr. MircaeLn. My comments here are directed in four particular groups:
The commercial aspects of the way the price fixing has been working in these
hardwood and pl{wood items; second, the questions of legal policy or legal
background underlying the fixing of prices——

Deputy SeLPrIDGE (interposing). That question is not before this body—the
legality of it. Prices are fixed by the Administrator in an emergency, ether
it is legal or not is not for this hearing to determine.

Mr. Mircrrrr, All r:ght, sir; we will omit that.

The third, the method of determining the prices as we have seen it in con-
ference with our suppliers and how it compares to the actual cost of many of
these suppliers.

Deoé)uty SeLrripGE. That is not pertinent. The Administration has deter-
mined and established a reasonable cost.

'

.
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Mr. MircreLL. Do you mean to say that the method of establishing the coste
is not pertinent to the hearing? The method of figuring the costa? co
Deputy SeLrripgE. I do not think so. Lo
Mr. MircHeLL. I believe that we would have to take issue with you, Mr.
hAdm_inistrator, but probably your ruling is final on what is within the scope of the’
earing.

Deputy SELFRIDGE. You may go ahead and present your brief. :

Mr. MircreLL, Regarding the commercial aspects, the public has been robbed
of a knowledge of the true prices at which tranractions made under this plan as it
has worked, since the publication of real prices, since the publication of real
prices exposes both the seller and the buyer to both persecution and prosecution
and real prices are subject to rumor, which is almost always exaggerated.

We had this spring & very considerable example of how that operates, the terms
not being stated thoroughly, and the word passed from mouth to mouth regarding
the prices at which people had been buying. Some specific instances of that will
be presented by members of the code authority committee. The price structure
is therefore more subject to panic than a free market, in our opinion. [ ]

Secondly, the market at any given moment is not as solid as a free market.
Shipments of the same size and grade, shipping to the same points, have been sold
at widely different prices to different buyers, some of whom paid the code figures
and some of them, some of their competitors, are paying well under the code.
_Tl&e [zlgn constributes thus to unfair competition in this and other lumber-using
industries.

Deputy SELFRIDGE. Just & moment there, Mr. Mitchell. The question of
coxllcip iance or noncompliance has nothing to do with the reagonableness of cost.

r. MircHELL, Technically, that might e true, but if we are to face facts and
realities as to how this thing operates in fairuess to the users of lumber, it would
seem to me that it would be necessary to consider that. As I recollect it, one of
the statements in the notice of hearing and in all N, R. A. notices of hearingis that
it is to enable the Administrator to reach a fair and equitable decision, and the
furnishing of the facts to do so. It would seem to me the object, therefore, would
be to get the practical factual background rather than to make technical limita-
tions,

Deputy SevrripgE. No. This is not intended to be in any sense a technieal
limitation, but the mere fact that a law is not complied with is no test of its
reasonableness. * * .

Mr. MircreLL. Under order 228 a period of 90 days is suggested, The
declaration of the emergency should have some permanent relief in sight at the
end of the emergencg period. A deoclaration on that sounds in common sense in
that an emergency which came to an end without some cessation or relief in sight,
would be probably exposing the industry to worse difficultiea.

Dept{f.ly SELFRIDGE. What was the date of the administrative order no. 2287

Mr. MircaeLr. In July.

Dep\it?' SxLFRIDGE. What date?
Mr. MirceeELL, July 10 or 12. .

Deputy SELPRIDGE. I mean the emergency order no. 228, which you referred
to there which lays down a definition of emergency?

Mr. MircrELL, That was prior to the administrative order and the amend-
ments to the code.

Deputy SELPRIDGE. Of course you realize that the Administrator is entirely
within l}?is l;ighte tg issue one order on 1 day and another order 3 days later, do
you not

Mr. Correy. Unless we can bring out as to what we are wanting to bring out as
regards the increase in the price of lumber, if we cannot make statements that will
allow us to do that, of course our hearing is a failure. We cannot get anywhere
at all unless we are allowed to present the facts that we have to present as regards
the increase in the price of lumber being out of range with the price.of the produect
that that lumber goes into, * * * :

Mr. MiTcHELL, Mr. Administrator, can I ask a question for the record? Has
any Fublio hearing been held on the amendment to the Lumber Code, 1 believe
article IX, which covers the emergency price plan?

- Deputy SELrripGE. No public hearing was held; no.

Mr. Mircueir. - Do I gather from your position that you are unwilling to hold
a publie hearing on that order? s . .

Deputy SEL¥rIDGE. I have no discretion in the matter at all. I am not the
person to hold a public hearing. '

i Mir l;rlﬂcnm.n. I mean that the Administration is unwilling to hold a publie.
earing
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Deputy SrLrrinGe. Not at all; not at all. But when a public hearing is held
on that all of those affected by the order must have an opportunity to be heard
and manifestly you will appreciate that holding a hearing now on that order would
be most unjustly unfair to the large number, the many thousands of operators
who have had no notice of any hearing on that order. '

Mr. MircreLL. The reason I ask that, Mr. Administrator, was that we in+
cluded the number of that order and described the character of it in our protest
and asked for a hearing on it, which we did within the required time, and the
restriction of this hearing by the technicality of the wording, or by the ruling of
the Administrator to exclude the subject on which we asked to be heard, and it
has the net effect of putting us in the position where, to quote the Administrator’s
words, the line of attack which we are adopting will do us no good, and it seems
to us not in character with the requirement of the Recovery Act for a free public
hearing which will determine the matter.

Deputy Sevrripce. I had absolutely nothing to do with the drafting of this
gro d hearing, or anything in connection with it. I left Washington on the

0th of July and returned a week ago. Mr. Dixon, who is the deputy in charge
of the Lumber Code, is swamped with work. There are some very critical
matters coming up affecting the industry, and he asked me to help him out and
conduct this hearing. The only knowledge I have of this hearing is this notice
I have in front of me.

Mr. MitcasLL. Mr. Administrator, one other question. I believe that you
do not believe that the scope of the hearing includes the consideration of the
method by which these Krices were arrived at, but you did mention that they
were determined by the Administrator.

1t is our understanding that the prices in the schedules are—

Deé)uty SELFRIDGE (interposing). I do not want to have any misunderstanding

bout this thing at all. our rights are entirely protected. If you desire to
have a hearing on the entire scope of article IX, it is your privilege to ask for it,
but at that time you will appreciate that all of the other divisions of the Lumber
Code including the hardwood division, will have to have notice and come here to
have their appearance certified as well as your own.

Mr. MitcaeLL, Mr. Administrator, we made such a request, and it has not
been conceded, in the wording of this order, I have here a copy of the latter
and just rechecked it by my file to make sure that it did cover the emergency
amendment in the Lumber Code, the administrative order dealing with that,
and requesting a public hearing on it. * * *

o NaT10NAL RECOVERY ADMINISTRATION,
' Washington, D. C., August 20, 1934.
In reply refer to Division 1.
Mr, WaLrer MircegLy, Jr.,
Secretary Furniture Code Authority, Washington, D. C.

Dear MR, Mircrenr; Inasmuch as the first paragraph of your letter of
August 16 is only & partial statement of the facts and might, and in all prob-
ability would give one not acquainted with the circumstances a wrong impression
I am stating the situation as I understand it, and sending copies of this letter to
the same persons to whom you sent a copy of your letter,

The meeting scheduled for today was arranged with the distinet understanding
between you and me that it was informal, was called for the purpose of allowing
the furniture people and others interested to give free expression to their thoughts
8o that the Adiinistration would know their viewpoint, with the further under-
standing and notice to the lumber industry that it would not be heard in reply at
that time, that there would be no argument or debate. In other words, there was
to be only one side of the story told.

After these arrangements were made and the Lumber Code authority had
notified interested persons that they need not attend the hearing, you attempted
either intentionally or otherwise to put me in an ambarrassing position by con-
tacting some newspaper people and making a request that they be allowed to
attend. If I said “no”, 1 could of course ba accused by any who so desired of
trying to hold a secrct meeting or keep some facts from the public which the public
was entitled to have. If I said ‘‘yes’’ then 1 would be unfair to the Lumber
Code authority in that I would have apparently arranged for publicity for one
side of the case while denying the other side the right to put in an appearance.

As 1 told you over the phone I did not think this was either fair or decent,
accordingly I called off the meecting with the statement to you that if aniy hearing
is held by me’on matters in which you are interested, the mecting would be for-
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mal, there would be a transcript of the hearing, and you would be welcome to all
the publicity you could arrange for. C

Very truly yours, .
A. C. DixoN, Deputy Administralor.

Mr. MirorELL (interposing). My letter of August 23, about, refers to It. I
remember the import of that letter and can state it for you. I was sorry that I
had made Mr. Dixon feel that we had put him in an embarrassing position or had
given him an opportunity to feel that we were unfair. I stated to him that it
was our confidence in his fairness which we had every reason to believe in, which
led us to our understanding, and knowing the character of the N. R. A, hesarings,
we believed that the representatives of the Lumber Code authority would be
o Dresent at this first hearing and that their side would be heard as well as ours. It
was hecause of our confidence that both sides would be heard that we did not feel
that it was at all an unusuel or unfair request that the public be admitted to such
a8 h«_e:_rmg. I felt frankly that Mr. Dixon attempted to put us in an embarrassing
position, ) : B

The CuarrMaN. Mr. Horen,

STATEMENT OF LOUIS L. HOREﬁ, SALES MANAGER OF THE COAL
SERVICE CO. OF ST. LOUIS, MO. -

. I&The ;vit,ness having been duly sworn by the chairman, testified as
ollows: . ‘

The CHA1RMAN, You are chairman of the Independent Coal Dealers
Association? ‘ e . D

r. HoreN. Yes, sir; and I am sales manager of the Coal Service
Co. Mr. Chairman, I would like permission to be permitted to stand.
as I have quite a few affidavits here and other papers which I would
like to read. , T
. The CrairMaN. There is no objection to your standing. - P

Mr. Horen. I want to say that I am going to attempt to prove——

The CrairMaN (interposing). I wish you would go right to your
points and state them as concisely as possible, because these Senators
are not going to stay here all afternoon. ‘ -

Horen. Well, sir, I will tell you my case. I have had 10
months battling with the code suthority, including a Federal court
case, and I have affidavits, briefs, exhibits, and everything else, and
in order to get it before this committee, particularly since I understand
- it is the first coal case before this committee, and in-order to do so it
will require about an hour and & half. ‘

The CrairMaN. I am going to leave myself, and I wish to say to
you in that connection that we have got about 500 witnesses who
wish to be heard here, and if any legislation is going to be passed
before the act expires they will have to be heard very briefly, and of
course we cannot hear all the witnesses, and if you want to state the
facts of your case just state them briefly and you will make a better
impression than by taking an hour and a half of the committes. . -

1511». HogeN. Yes, sir, All right, sir. The object of this appear-
ance is to prove that the code authority of the Divisional Solid Fuel
Industry No. 32 themselves violated provisions of the code for which
they dragged the Coal Service Co. into the Federal court, and they
attempted to mulct the consumers of St. Louis out of from 3 to 5
million dollars, which would not have gone to the miners.of Illinois,
or to labor, and that despite the evils of price fixing as explained by
Mr. Mitchell, and as will be proven here in our case, the new National
Recovery Board has four members on it who are definitely committed
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arently to insist on price-fixing features in the form of sugar-coated

;? , particularly in codes starting out with the bituminous coal indus-
try, and then stating in order to effectuate the purposes of the actit
is necessary to have price contiol.
. The CrarrmaN. You represent the coal dealers, is that right?
' Mr. Horen. I represent my own company, which has 8 court
test case, but I am also chairman of the coal dealers. )
¢ The CeamMaN. The coal dealera?

Mr. Horen. Yes; but I am appearing on behalf of myself and my
own company. ’
The CuairMAN. How many members are there in your organiza-

[het are just 38 or 40
¥an association which By sent out to organize
gk for members. This violently opposed

gentleman
ing just as
IThis is vBluntary. : :
igr with the Guffey §ill?
rilmgrith it to this gktent, that it

attefapts to go regionsff divisions for
tion of pro P! s ‘
er\tor CouzENs youyn favdr of j 7
OREN. AmYJ favot’f it? ;%‘
CouzENs. ALY : 2
Mr. Hodgy. No, sir; I am not, because I do #6t believe any body
of men alive Wl ever be able to control coal peices due to a thousand

conditions. ' ThRMghiéf factor is the w , which no Congréssman
or Senator can ever temixgl, .. ; _
- OQur case was the first test case in the retail distribution of coal in
he Federal courts. The case was unique in that our company defied
the code before it went into effect. 1 do not want to appear as a
chiseler apparently doing something in secret. We did not have any
one working for us below N. R. A. wages, and for overtime we pay
time and a half. None of our coal was mined in nonunion mines.
So anything we did was not at the expense of labor.
" 'There were two price schedules fixed by the Coal Code Authority.
The first became effective May 21, 1934, This was so outrageous

that the N. R. A. authorities in Washington themselves kicked this .

schedule out 2 months after, and as a result of those prices some of
the consumers got refunds and some did not. '
And as a result of our bid in the meantime, our company got the

board of education public-echool contract. And as & result of getting .

that contract we were subjected to persecution in the form of not
being permitted any interdealer discounts, never being permitted to

haul any relief coal which is fairly profitable, and on which we could '
have saved the city of St. Louis $85,000, and I can prove that if any

gentleman of the committee wishes me to.
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Senator CLark. In how long a time? I would be glad to have you
go into that. o :
- Mr. Horen. That was for the relief coal which was hauled into
the ares of St. Louis and county mostly, and also some other terri-
‘tories nearby, and on which we could have saved the relief forces, on
hauling alone, $85,000.

.. Senator CLark. Just explain that. . .

"Mr. HoreN. Briefly, the coal delivered to the relief recipients is
hauled by the relief agencies at $1.85 a ton. The average coal chaﬁe
from the yard has always been 50 or 60 cents ﬁer ton, and I would
guarantee to pay N. R. A. wages and keep N. R. A. hours and haul
all the coal on earth at 85 cents a ton and make a profit. And those
members of the code authority hauled it at 75 cente and they pocketed
$1.10, and if you did not conform to their ethics, you were proscribed
and had no relief coal to haul. We feel that N. R. A. has been a
smokescreen for racketeering, and I want you gentlemen to look at
this advertisement where the Federal Government, because the Fed-
eral Government has representatives, and a deputy administrator
in this case, on every code authority, was a party to misrepresentation
and deception. ,

(The exhibit referred to is as follows:)

{From 8t. Louis Post-Dispatch, Nov. 28, 1934)
CHISELING COAL PRICES MAKB EOHEB LIKE THIB

&P‘l'xotgl tt;ken Nov. 26, 1934, in a nearby Illinois mining town showing shack
and family.

When you buy coal from a chiseler you may save a little on each ton, but in
doing so you are really taking bread out of the mouths of many goor miners and
their families, who are forced to live in shacks such as this. ou can help to
correct this condition by refusing to deal with the cut-price coal dealer. These
miners and their families are good American citizens. Help them to live as
Americans should by paying code prices for your coal.

CODE COAL PRICES MEAN HOMES LIKE THI8

(Photo taken Nov. 26, 1934, in a nearby Illinois mining town showing decent
home and family.)
i...,The-reajl.cop) dealer who sells at code prices gets enough for his fuel to pay
decent’ American wages, to keep his equipment in repair and to buy his coal from
a code-operated mine. The groducer then can likewise pay decent wages. His
emplofees can live in decent homes and have money to pay for the necessities of
life. In the end this helps you because it means less charity and more business

for everybod{.
Patronize the dealer small or large who seils coal at code prices.

THE COAL BXCHANGE OF 8T. LOUIS—HEAT FOR HALF WITH COAL * * * BAFELY

This picture appeared just 4 days after the Coal Service Co. pub-
licly announced its intention to oppose the schedule of coal prices
fixed by the code authority. It purports to show that retail prices in
St. Louis would lower the standards of living of Illinois miners to such
an extent that they would be forced to live in hovels and shacks such
as that pictured in the upper left hand corner of the advertisement.
On the face of it, this advertisement was an insult to all people of
normal intelligence, because all miners in southern Illinois are union
miners, work for the same wages, and the difference between the
standards of living as implied in the photographs shown could not be
the result of any gi{fer'e‘n‘ce in wage scales, .
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Doubling the price of coal in St. Louis would not in any case have
increased the wages of Iilinois miners for 1 cent, because they had
an ironclad contract from April'l, 1934, to April 1, 1935, at a definite
fixed scale. Therefore, these two photofgr?g , should they represent
two distinet types of mining families, afford a splendid argument for
birth control. ,

But this point of wages is not the real issue in-this advertisement.
This advertisement was Faid for by the Coal Exchange of St. Louis.
They sent a commercial photographer into southern Illinois with
instructions to bring back pictures of the most dilapidated type of
hovel he could find and es neat a cottage as he could find. o offer
an affidavit signed by Mr. Charles Reynolds, a share-cmfﬁser, living
on relief, on a small plot of ground north of Coulterville, Ili., in what
was formerly & chicken house to which two crude rooms made of
crude planks had been added. Mr. Reynolds had been under investi-
gation with reference to his relief status and pictures had been taken
of his shack before. On November 26, 1934, as he states, a large car
drove up and a man and & boy came over and commented on the
dilapidated condition of his home. : Mr. Reynolds thought that this
photographer had been sent for the purposes of relief records and the
man asked his two daughters and his wife to put on the most ragged
clothes they could find, promising them 50 cents for doing so.

Senator CLark. Have you got proof of the statements you have
just made, that they were paid 50 cents for doing that?

Mr. Horen. Yes, sir.
Senator CLARK. Put that in the record.
(The matter is as follows:)

S:aTe oF Missoury,
’ City of St. Louis, ss: o
k AFFIDAVIT

1, the undersigned, Charles Reynolds, herewith state that I am 50 years of age,
live 1 mile north of Coulterville, Ill., on Highway No. 153, and have been baker
and farmer by trade all my life; that 1 have never at any time been employed as a
coal miner, and that I have been on relief during the past year; that I live in &
makeshift house which was formerly a chicken house and to which two rough
rooms were added. I live here with my wife Mary and my two daughters,
M]ggrgie and May, and Maggie’s husband. I receive $24 a month from Federal
relief.’ ) ' '

On or about November 26, 1934, a photographer took pictures of this shack
and I thought that these pictures had something to do with letters I had written
to the President in reference to investigation of relief, because some pictures had
been taken previously which were used in connection with the relief investigation.
At about 4:30 in the afternoon, my daughter May came home from school on
November 26, and I was working around the house doing chores. A large car
drove up before the house arid pulled off the pavement. In this car was a heavy-
set man who afterwards took pictures, and a 16- or 17-year old boy. The man
got out of the car and came up to the house. He first addressed me and said ‘I
want to get a picture of your house and family because it is just the type of a
dilapidated shack that I am looking for.” I immediately thought of the relief
investigation and told the man that the house was in a dilapidated condition,
Then the man said ‘I believe your wife and children are dressed too well and I
wish that you would have them put on as ragﬁed clothes as they have.”

The oldest married daughter strenuously objected to this because she is quite

roud despite the fact that she has not as good clothes as she mjght wish to have.
The younger was dressed in a little French frock and also demurred. The photo-
%mpher told the girls he would give them 50 cents if they would put on their ragls.
hen the wife and children all changed their clothes and put on the rags shown in
the photograph. Loye Hill and Mr. Osborne, who wit! Mrs. Osborne and her
baby were present, refused to be in the photograph, but Mrs. Osborne and the
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small child did stand in the picture. Before the picture was taken the photog-
rapher asked that they look as downhearted as they could, but my children are
lighthearted and gay despite the poverty in which they live, and I particularly
remember this as asking the children to look in a way to which they were not
accustomed. After the picture was taken the man paid the children 45 cents
thanked them all, and went back to his car. Before he entered the car I asked
him if he was & Federal investigator for the relief board. ‘“No”, he replied, “I
am a commercial ghotvov%:spher taking these Pictures for the coal code business.”
‘Whereupon, 1 sald, , man, you couldn’t have got this picture for love nor
money if I had known that, because I am against this coal code.” The man did not
answer, but got in his car and drove away. I was furious, but not did know what
to do and never at any time dreamed that the picture would be used for advertis-
ing purposes and for fub!ication in the newspaper. Two days later, on November
28, in the evening, I was in Lane's Drug store at Coulterville, when Mr. Lane
directed my attention to the photograph in the St. Louis paper.

For the next few weeks life was made miserable for me because I was ridiculed
at the look of poverty shown by the expression of myself and my children and the
rags that they wore. Several miners, some of them who know me, were ver
bitter because they felt that they were being made sport of and as they are all
union miners, they resented what they called my posing as one of them. Several
of them told me that I had better get this matter straightened out and their
wives told my wife that they were going to get even with me. I also went to see
Mr. George Robertson, who is a police magistrate at Coulterville, who owns the
second house in the photograph., He said that the photographer had been refused
permission so far as he was concerned to make this photograph when he learned the
purpose for which it was to be used. I, therefore, want to square myself with my
neighbors and all miners by stating that there are none but union miners in this
entire district and that they all get the same wages, and that neither I nor my
family had any knowledge at all that this pnotograph was goir 7 to be used in the
coal-code fight in St. Louis.

. CHaRLES REYNOLDS.

Subscribed and aworn to before me, this 1st day of Aprit 1935,

[sEAL] P. L. HuaHEs, Notary Public, -

My torm expires January 21, 1939, ,

Mr. Horen. The daughters objected because although they were
poor, they had some pride, but they were prevailed upon and when
they all assembled two members of the Osborne family were thrown
in for good measure and the photographer asked the children to look
as downhearted as they could. Mr, Reynolds particularly remembers
this because, as he says, ‘‘poverty has not deprived his children of a ga
disposition.” As the man was driving away, Mr. Reynolds said,
“T guess dyou are taking these for the relief investigators’’, to which
he replied, ““No, these are for the Coal Code fight in St. Louis.”
Mr. Reynolds shouted, * Why, man, if I'd a known that, you'd never
have gotten those photographs, because I am against that code.”
Two days later the picture of Mr. Reynolds’ family and his home
appeared in the press as stated.’ ’ i ‘

r. Reynolds has never in his life worked in or around a mine, and
the owner of the second cottage shown in the advertisement is a Mr.
Roberts, a police magistrate of the town. The difference between
the officers and members of the code authority and the officers of the
Coal Exchange of St. Louis is the exact difference between tweedle-
dum and tweedle-dee. The divisional code authority has repre-
sentatives of the eight largest coal companies in St. Louis as members
of the board. The officers of the Coal Exchange of St. Louis, includ-
ing the board of directors, has seven members of the code authority
in its governing %roup, including its president and first vice president,
members of the board of directors. - o o ‘
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Senator King. Who conspired that despicable piece of trickery?

Mr. HogreN. Here is the advertisement of the St. Louis Coal
Exchange.

Senator CLark. Who is the Coal Exchange?

Mr. Horen. The president of the Coal Exchange is Mr. Paul E.
Conrades, an influential member of the code authority; William A,
Schroeter, first vice president of the Coal Exchange, and George
Loriks, second vice president of the Coal Exchange are also members
of the code authority, and the chairman of the code authority is a
director of Coal FExchange. The executive director of Coal Exchange
is executive secretary of the code authority. The United States Gov-
ernment is attempting to improve business ethics with respect to our
standards of business. They have a deputy administrator who sits
in on trickery and deceit of that sort as a representative of the Fed-
eral Government,

Senator KiNng. Are ali those names which you mentioned interested
in the coal business? : '

Mr. HorEN. Yes, sir; that particular code.

Senator Kinc. They are large vendors?

Mr. Horen. Yes, sir; there are 3,000 small and tiny dealers not
represented on that code authority at all. All of the larger com-
panies in size are r%%rlesented on the code authority. .

Senator CLARK. at is the basis of selection of the code authority?

Mr. HoreN. Senator Clark, the N. R, A. itself in fairness felt that
the selection was not representative, and when the first cost figures
came through they discarded these cost figures and one reason given
out that there was not sufficient notice given of the hearings. In other
words, they used the cost of 29 dealers out of & known 1,200 dealers,
engaged in the coal business. That same code authority elected
illegallu{, was the code authority 4 months later when the new price
schedule went into effect and is the code authority today.

Senator CLARE. Does that appear from this testimony?

Mr. HoreN. The election was supposed to be by majority vote.

Senator CLark. On what basis?

Mr. Hogen. It was supposed to be by vote. But there was robody
there to vote but these big interests.

Senator CLArRk. What is the basis of the vote?

Mr. HoreN. The basis of the vote is on tonnage. Inasmuch as the
majority of the coal lays right across the river the trucking business
is the most efficient way to delivef it direct from the mines to the
consumer. The president of the Coal Exchange of St. Louis is an
influential member of the code authority, as is the vice president of the
Coal Exchange of St. Louis, while the chairman of the coal code
authority is a director of the Coal Exchange of St. Louis. The same

up controls both bodies and the executive director of the Coal
xchange of St. Louis is the executive secretary of the code authority.

Wae consider the advertisement to be a very shoddy type of mlgrtzg-
resentation and cheap propaganda, and exceedn:{gly regret that indi-
rectly the United States Government is allied with these noble
groups, because deputies appointed by the Government sit in on this
type of unethical elevation of business, with which we are being faced
ev%? day and at every turn. .

e had definite knowledge that the members of the code authority
themselves violated code prices with large buyers but fleeced the
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small consumers, We not only accused them publicly but filed an
affidavit in our Federal court case files to that effect. :

In exhibit A here presented, we named the comﬁaniqs and some of
the favored buyers, but despite an editorial in the Star-Times, ex-
hibit J, asking them to affirm or deny the charge individually, they
all remained silent. These gentlemen were the real plaintiffs in our
Federa!l court test case. It 1s our belief based on information that as
far as the district attorney’s office was concerned, the suit was reluc-
tantly entered into.

(Exhibits referred to are as follows):

ExnisIiT A

In the district court of the United States for the Eastern Division of the eastern
Judicial Distriet of Missouri. United States of America, Petitioner, v. Julia
Rogles and W. E. Dodson, botk individually and trading logether as Coal Service
Co.; and Louis L. Horen, defendants. In equity no. 11204

AFFIDAVIT IN SUPPORT OF DEFENDANTS' RETURN TO ORDER TO SHOW CAUSE

On this 18th day of December 1934, before the undersigned authority appeared
Louis L. Horen, one of the defendants in the above-entitled matter, who being
duly sworn upon his oath deposes and states as follows:

1. That firms with which members of the divisional code authority are con-
nected are selling coal as hereinafter described for prices lower than those fixed
by orders of the divisional code authority.

(a) That the Cli\?' Ice & Fuel Co. is delivering coal to the public schools of
Webster Groves, Mo., in the St. Louis trade territory, on a proposal made on
October 15, 1934 to furnish coal throughout the heating season at $3.64 per ton
for standard 8 by 2 furnace coal, which is below the prices fixed by the local
code authority, and Mr. Muckerinan of said authority is president of the City
Ice & Fuel Co.

(b) That the said City Ice & Fuel Co., while code-fixed prices were supposed to
be in effect early in the summer, sold a large St. Louis brewery standard coal at
less than code prices, .

(¢) That the said City Ice & Fuel Co. at the same time was selling Mount Olive
lump at $3.50 per ton to a certain brewery, which was at least 30-percent below
the price fixed at said time,

(d) That Mr, Will Miller, chairman of the code authority and chief officer of
the Hawthorne Coal Co., peninitted his company to contract a Washington Ave-
nue wholesale house during April 1934 to sell coal at less than prices fixed in the
order of November 19, 1934, and upon information, affiant states that coal is still
E:.inlggdtilé\éered to said perty at prices less than those fixed in the order of Novem-

T .

(e) ’I‘hat a certain biscuit coinpany is also receiving coal from the Hawthorne
Coal Co. at less than code prices. .

(é‘) That a certain real-estate man on Eighth and Chestnut Streets in the city
of St. Louis informed affiant that when the first price-fixing order was issued on
May 21, 1934, that despite said price-fixing order, he was being delivered coal in
June and July from the Seidel Coal Co. and the hawthome Coal Co. at far less
than prices fixed in said grice—ﬁxing order.

) That Seidel Coal & Coke Co. has been selling standard 13%-inch screenings
to Biltmore Hotel, Washington Avenue, 8t. Louis, Mo., at less than §1.75 per
toni which is approximaiely one-half of the code price for said type and size of
coal.

(h) That the said Seidel Coal & Coke Co. is selling to the board of education:
of the city of St. Louis coal on a guaranteed high British thermal-unit content
basis, and said Seidel Coal & Coke Co. outbid 31 other cosl outfits in so doing.

(1) That on information affiant states that Schroeter Coal Co., 2300 Miami
Street, is delivering coal to the Lutheran Hospital on a contract of $4.19 per ton
for coal, which according to the price fixed at the time arrangement was entered
into was to be sold at less than the price fixed by the code authority for said type
and grade of coal. .

(/) That the ssid Schroeter Coal Co. also entered into a contract with a certain
real-estate dealer on Eighth Street near Chestnut to deliver coal at prices below
code prices in the fall of 1934. :
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(k) That FlemiuaoYoung Coal Co. is delivering coal to the main post office of
the United States Government, according to information received by affiant, at
far below code prices. '

() Affiant states on information that the said Fleming Young Coal Co. is
selling coal to 'a large real-estate firm at less than prices fixed in the order of
November 19, 1934. . -

2. That certain parties have not been named specifically at their request, for
reasons which are more or less obvious.

3, That there is a prevailing market on standard 1%-inch screenings of approxi-
ma‘ely 40-percent less than that fixed by the coal code, and it is an open and
notorious fact that screenings upon which code prices are quoted are not sold at
all at that price.

4, That the members of the local code authority and the companies they are
connected with are as follows:

William J. Miller, Hawthorne Coal Co., chairman.

George W. Curran, Curraa Coal Co., vice chairman,

William A. Schroeter, Schroeter Coal Co., treasurer.

J. J. Harding, Junion Fuel Co., secrctary.

Paul E. Conrades, Merchants’ Ice & Coal Co.

J. E. Weissenborn, Weissenborn Coal Co,

J. C. Muckerman, City Ice & Fuel Co.

Alex Fleming, Fleming-Young Coal Co.

B. F. Reese, Inland Valley Coal Co,

Louis T. Schultz, Louis T. Schultz Coal Co.

Jerome J. Seidel, Seidel Coal & Coke Co.

C. W. Schroeder, Schroeder Bros. Coal & Ice Co.

R. M. Penning, Granite City Iee & Fuel Co.

W. L. Budde, Alton-Wood River Fuel Association.

George H. Lorius, George M. Lorius Coal Co.

5. That all of the said St. Louis companies have trackage facilities and yards
in various parts of the city and trade territory,

6. That there are no members on said code authority who are from the small
independent dealers, who aggre%?te more than 3,000 in the St. Louis trade terri-
tory, and who are an indispensable necessity in the coal business to fulfill the re-
quirements of rush orders caused by inclement weather, and who also fulfill the
demand for a small supply on a cash basis on the part of people who are impover-
ished due to low purchasing power or unemployment.

7. That sll the foregoing facts are based on information and belief,

Lovuis L. Horen.

Subsoribed and sworn to before me this 18th day of December 1934.
[sEAL] Morgnis J. LeviN, Notary Public.
My term expires February 23, 1935.

Exuisir J
{Editoria] from 8. Louis Star-Times]
PUT AN END TO PRICE-FIXING

Clay Williams, of the National Industrial Recovery Board, in his statement
gzredicting that Congress will put an end to price-fixing in any revision of the

. R. A, cites the exact reasons for that action that were urged by the Star-
Times in o&posing price-fixing in the St. Louis coal trade. All that is necessary,
says Mr. Williams, is to enforce the hour and wac%e Frovieions of the N. R. A,
and prices can be left to competition. If some dealers want to sell without a
profit, or if some can sell more cheapl{ than others where labor conditiona are
equal, that is nothing which concerns the Government,

Since Mr. Williams is a conservative business man, his acceptance of this view
may definitely be said to foreshadow the end of the price-fixing system in which
General Johnson believed so strongéy.

Now, if price-fixing is to be abandoned nationally for the reasons cited by Mr.
Williams, why should it not be abandoned locally for the same reasons? What
reason is there to keep on with coal price-fixing in St. Louis? .

At present the charge is beinim e, and repeated, that St. Louis coal dealers
who helped fix prices through the code authority are violating their own official
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orders by delivering contract coal at less than the code price. The only reply
made to that charge is a statement by the head of the Coal Code Authority that
if information is received proving violation the Government will take action. The
dealers on the code authority have been invited to make public denial, individ-
ually, that they are violating the code. Continued silence, in this case, will be
looked upon a8 an admission that the charges are true.

The code price is supposed to represent actual cost. It is unlawful to include
& profit. If the charge is true, that coal is being delivered to certain consumers
at less than the fixed price, it is either sold at less%han cost, which is unrcasonable ,
or other consumers are NPaying.more than cost, which {s unlawful. It may be
that Attorney General McKittrick, who has taken quite an activs interest in the
attempt to fix coal prices in St. Louis, will find this situation warth investigating.

Senator Couzens. Has the court case been settled yet?

Mr. Horen, Yes, sirr We won our court case and the code
authority, and, like the men General Johnson scared, they are scat-
tered all over and I do not know whether they have come back or not.

Senator Kina. What was the violation with which you charge the
code authority members?

Mr. HoreN. We had never viclated the labor provisions.

Many small basket dealers have been forced to quit work on ac-
count of their fear of selling below code prices, and many have gone
on relief themselves, .

The last stand of the self-respecting poor who attempted to buy
their own coal by measuring out their pennies has been frustrated to
a large extent by the 50-percent increase in basket coal—this was an
expecially admirable group in these times.

"The code members then haul coal for the Government relief agencies
at $1.85 per ton for hauling alone, although they seldom pay more
than 75 cents for the hired haul and pocket the difference. g‘he relief
agencies could save at least $85,000 a year in hauling St. Louis relief
cosal alone if they asked for competitive bids, and the saving would
not be at the expense of labor. ‘ :

Fixing uniform prices permits arbitrary discriminations end unfair
restraints upon 3,000 small members of the coal industry for the St.
Louis area, who are not on an economic parity with their more
strongly entrenched competitors because—

They lack credit facilities both in buying and in selling. Private
schools and religious institutions often securing a year or more in
terms from the larger compenies. They cannot advertise extensively.

They do not have the variety of coal the large firms can offer.

They do not have as attractive equipment,

They do not have the burdensome overhead occasioned by over-
capitalization, too many years, and so forth.

hey lack established goodwill.
fTh:ly lack ability to buy stock in enterprises using large amounts
of coal.

They lack weighty influence in banks often used to swing large
contracts.

They cannot offer free wheelbarrow service and free ash hauling,
as has been done by many large dealers in several cities in order to
meke their “minimum costs’” more attractive than the small dealers
“minimum costs.”

Therefore, N. R. A. would clip the small dealer’s wings and hand
over their business to large competitors who can give more in the way
of attractive service, all of which clearly proves that both Mr. Donald
Richberg and General Johnson are either blind to actual facts or guilty
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of misstatement of said facts when they aver that N. R. A. and its
price fixing has not been harmful to the small business man and the
consumer.

Since I charged the members of the code authority were violatin,
their own code and challenged them to deny it, 4 months have passe
and there has not b .a a whimper because there is not a thing that
could be disproved. In other words, the majority of the code author-
ity Were absolutely violating the code and guilty of the same charges
on which they draﬁged us into Fedoral court. i
. Senator King. Have they been removed?

Mr. HoreN. No,sir. They are still sitting there, high and mighty,
and they have the same deputy administrator, and an attorney, who
is receiving $10,000 & year, who is attorney for the code authority.

. Senator Kina. Who pays him?

Mr. HoreN. The code authority. And they have sent out assess-
ments, and I think we got a bill for about 2 months for one thousand
and some odd dollars, Of course, as one gentleman said the other
day, we have not given them a cigar, because we have entirely lost
confidence in them.

Senator CLARK. Did they threaten to .take you into court to
collect those charges?

Mr. Horew. Sir?

Senator CLark. Did they threaten to take you into court to
collect those charges?

Mr. Horen. They did not threaten us, Senator, and I am not
saying this in a way of boasting, as I have been through a bitter
ficht, and if I mai appear in this a little aggressive or pugnacious,
pﬁaase overlook it, because I have been on the defensive for 10 months,
and when wo tried to make a minority report—and at that time they
thought they had sold the idea of the code to all the little coal men,
who were believing in the dream of the promised land, that they were
going to live in prosperity—we were the only ones who raised a voice
to try to submit & minority report as to our reasons, and we never
got & chance with that minority report. And even though there
were three speakers absent that evening, and I asked for the time of
one of them, I was refused that.

- Senator Kina. What was the meeting called for?

Mr. Horen. The meeting was called to receive the second schedule
of price as arranged from Washington.

o8 x;'z?xtor Curark. This is the St. Louis code authority you are speak-
mg o

r. HoreNn. Yes; it is the St. Louis code authority including
adjacent territory.

enator CLARK. Yes; I know what you mean. .

* Mr. Horen. Fortunately, we had some fine newspapers in the city,
the St. Louis Post-Dispatch and St. Louis Star-Times, which backed
this to the limit.

S;,nator Crark. The local consumers’ council backed you, did they
not

Mr. Horen. Yes. The consumers’ council, Senator Clark, has
some very charming ladies and some very fine men, but the council
lacks power.

Senator Crark. I asked that because they gave me some data.

Mr. HoreN. I remember I sent material to them in January.

Senator Kinag. Did you have their sympathy?
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Mr. Horen. We had provisions in price fixing, as they thought
hours and labor sufficient to maintain the code. %‘hey thought price
fixing was tending to work against the public. I think that is true,
Senator Clark.

Senator CLark. That is my understanding.

Mr. HoreN. Yes, sir. :

Senator Kina. Was it the plan of the code authority to pass all
increased prices to the consumer?

- Mr. HoreN. The plan was to declare an emergency, stating that the
purposes in the act could not be effectuated because prices were so
destructively low, that they could not pay N. R. A. wages.

Senator King. Was that true?

Mr. HoreN. Senator, that is absolutely untrue.

Senator King. You are paying N. R. A, wages?

Mr. Horen. Not only that, but almost double. Let us take for
example, one of the large companies the City Ice & Fuel Co., which
has yards scattered all over the city, which were erected in the horse-
and-brogy days because the horse could not travel so far, and the
had to do that to take care of the trade, yet despite that fact and their
overinvestment in real estate, they have been able to %ay dividends
throughout the depression, and they have paid throughout 35 cents
an hour, which is the code wage, and we have paid more than N. R. A,
wages, and we think that wages are a matter of efficiency, and an effi-
cient employer can pm{1 higher wages and still make money, and if an
employeris inefficient, he cannot pay 5 cents an hour and make money.

nator KiNng, You did not answer my question.
- Mr. HoreN. Yes, sir. :

Senator Kina. Was the meeting the code authority called for the
purpose of stabilizing prices at a higher level or at a level that was
unfair to the consuming public?

Mr. HoreN, Well, sir—— .

Senator Kina. You can answer that yes or no.

Mr. HoreN. Yes, sir; it was a higher level. And the St. Louis
Post Disptach stated that level was $1.25 per ton higher on an average
than competitive market prices, and just before the code went into
effect the average price of standard coal was $1.25 below code
price, 24 different dealers, exhibit F offer coal at $1.25 per ton below
code just before code prices went into effect.

(The exhibit referred to is as follows:)

Exuierr F.—Coal and coke

Royal Cosl Co.: Best coal priced right. Royal 6-inch lump, $3.50; Blue
ribbon sg‘ecia) (guaranteed), $4.25; Mount Olive (labeled) 6-inch lump, $5.;
0Old Ben Franklin Co. (guaran , $5.50.

Comfort Coal Co.: Coal, shovel loaded, $2.75 per ton, load lots; clean lump
coal, $3.50, 3-ton lots; 2 tons, $3.75 per ton; 1 ton, §4; high grade, 2 tons or
more, ton, $4.50.

A. B, C. Coal & Coke Co.: Comgancy lump, $3.25 loads, nut, $2.90 loads; econ-
omy, $4.25; heat more, $4.75; A. B. .superfor lump egg, $6.25. For more heat
gas:l soot. Discount 3 tons or more on approval. Low yard prices to voal

ealers. . :
besvt%big.g t?}:&gle Coal Co.: White eagle special, genuine Franklin County (our

0. J. Coal: Cantine, 3 by 2 eggl $3.50; 6-inch lump, $4. standard clean furnace
lump or 6 by 3 egg, $3.50; troy 6-percent ash, lum%or egg, $4.25, load lots.

Sparta Coal Co.: Southern Illinois coal, grade B, direct from mine by truck
economy in the long run, $5 per ton, full loads; terms cash. ’
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Wright Coal Co.: Guaranteed lump, $3.25; 1 ton, $3.75; 2 tons, $7.50; quality
lump and egg, $3.50; special $3.75. Call us any time.

Laclede Coal Co.: Large lump, $3.35; furnace lump, $3.

J. D. Gentry. If you want good coal, call. Four tons furnace lump, 4 tons,

$16; handle all other grades.
Schneider Coal Co.: Enterprise lump, load lots, $3.25, $3.75, and $4 per ton.

Deep Vein Coal Co.: Genuine deep-vein coal, lump or egg: Money refunded
if not satisfactory.

B. 8. Coal Co.: Clean furnace lump sent on approval, $3.25; nut, $2.75;
scre&ninécs’, $1.85, load lots.

Star Coal & Fuel Co., track dealer, scales, bonded weigher: Standard mine-
run furnace czmli $3; standard screened furnace lump, $3.50; St. Clair large lump
or egg, $3.75; all prices per ton in 4-ton ¢. o. d.

Acme Coal Co.: Shovel lump, $2.85; furnace lump, $3.50; 2-inch lump, $3.75;
6-inch lump, $3.95; 3 by 6 egg, $3.65; delivered on approval.

Larr Cosal Co.: Furnace lump, $3; standard, $3.50; 6-inch lump or egg, $3.75;

Franklin County grade A, $5.75.
H. Williams: Bg a genuine Cantine buyer. Lump, $4; large egg, $3.75; stove

eg%, $3.50; nut, $3.25.
homas Coal Co.: Guarantee special clean lump or large egg, $3.50, load lots;

3-inch clean nut, 5 tons, $17; shovel lump, $2.75, load lots.
Travis Coa.l Coal, 5 ton, 6-inch lump, $18.50; 5 ton,tg by 8 egg, $17.50; nut
ns.

coel, 5 tons, $14, load lots; 1%-inch screcnings, $9.50, 5 X
Elliott: St. Ellen, large clean 8-inch lump or 4 by 6 egg, $4.50 ton; furnace

lump, $4, ton load lots. Put in free. .
Barth: Genuine Cantine large lump or cgg, $4; 2 by 6 ezg, $3.75; stove egg,

$3.50; standard, $3.50; load lots.
Van Mierlo Coal Co.: Absolutely clean best St. Clair Co. large lump $3.50, 4

or 5 ton lots,
Prairie Coal Co.: Coal trucks loaded, no shoveling. Route 12.
Tschudin: Furnace lump, $3.26 clean, large egg or lump, $3.75; loads.
toH' &dA. Coal Co.: Guaranteed lump or egg, $3.25; special, $3.50; nut, $2.75; 4
ns and up.
Tenant: Shovel lump, $2.75 loads; 1 ton, $3; 2 tons, $5.75; screened lump,

$3.25.
4Mitchell, Hauler: Standard coal from best mine in St. Clair; egg, $3.85; lump,

R. T, Co.: Standard coal, $2.75 ton and up; why pay more?
Truek haulers: Quality mine, now open., Highway 13, watch for sign at

crossroads.
D. & K.: Furnace coal, $2.75; lump, $3.40; loads,

Hilker Coal Co.: Clean lump, $3.25; Franklin, $5.25.
Call Little Joe Coal Co.: $3.80 per ton up, 4-fon lots.
Senator King. You and the other independent dealers you rep-

resent—— :

Mr. Horen (interposing). Yes, sir,

Senator KiNe (continuing). Were willing to sell coal and were
gelling coal at——

Mr. HoreN (interposing). At $1.25 below the code.

Senator KiING (continuing). At $1.25 below the code. What were
they attempting to establish as the standard basis? .

Mr. Horen. It was not only the standard basis, but as a minimum,
although they have enough lawyers in the N. R. A. to whip J;{)an,
:mdl }hey sent cost sheets down, which were in violation of the N. R. A,
itself. ‘

In other words, in filing costs they added 6 percent for capital in-
vestment and the solid fuel provision of the N. R. A. says there shall
be no capital return in these minimum costs. We contend these coal
companies represented by the code authority never did sell 20 percent
below cost, and they would have been selling 20 percent below cost if
the code prices were ‘“minimum costs.” .
Senator CLark. You mean that is what they had been selling at

before they fixed the prices?
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Mr. HoreN. They claimed 20 percent below cost, but they paid
dividends just the same, and the prices they fixed, of course, were a
different matter to the large consumers, who take care of themselves,
and this was against the public.

I defy anyone to prove to me that the consumers’ council has power
anywhere in the United States. They are supposed to be a safeiuard
to protect the public interests. Usually they go and listen to what is
going on, and they do not have the technical information necessary to
know what is going on, they go away and the prices are fixed by the
powerful groups and there the consumer rests,

Senator Kinc. Did they attempt to impose upon you the prices
which they fixed?

Mr. Horen. Sir? :

Senator Kina. Did they attempt to impose upon the independent
dealers the prices which they fixed?

Mr. Horen, That is what——

Senator CrLArk (interposing). That is what forced you to go into
the Federal court, was it not?

Mr. Horen, That is what foreced us to go into Federal court. We
spent a long time, spent months looking after this matter, and I am

etting to talk like my lawyer, and my lawyer is beginning to talk
ﬁke a coal man. '

Senator Kina. How did they get you in court?

Mr. Horen. They got us in court by saying they were going to ask
for an injunction to prevent us from selling coal, and if they secured
that injuction they promised me a fine. As you gentlemen know, some
Federal court judges interpret one way and some the other. One
man has been f!me $17,500 in Cleveland. : .

Senator Kina. For selling, as they claim, below cost?

Senator CLARK. An unfair trado practice?

Mr. Horen. Yes. If we had been restrained, Senator King, in
this case, I am frank to say I would have been in contempt of court.
We had $25,000 bond guaranteeing to the school board that we would
deliver coal at certain prices, and 1f the court had ruled we had to sell
at codo prices, I would have just had to go to jail, one way or the other.

Senator CLark. The State antitrust act provides, in case of any
goods sold in pursuance to a price-fixing agreement, the purchaser is
entitled to retain the goods and refuse to pay the purchase price?

Mr. Horen. Yes, And we have a very fine State act. And
many of us doubt whether it is worth abandoning it for an experiment
which so far we do not think has been successful,

Senator King. One moment. In the court proceeding, was there
a full presentation to which you have referred here?

Mr. Horen. It was filed on effidavits and briefs fully.

Senator King. Yes.

Mr. HoreN. And the court ruled N. R. A. was supposed to avoid
monopolies, and brietly here it says this act does grant authority to
establish codes of fair competition, but the statute expressly prohibits
the approval of any code or any codes tending to promote monopoly,
and price fixing does tend toward monopoly. en the court said
the way our coel comes to rest in our yards would be considered not
interstate commerce, and that underselling is not, of itself, unfair
competition, Co

118782—85—p1 5——8
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Senator CLaArk. Who wrote that opinion? °

Mr. Howen. Federal Judge Davis. Then they said I was lucky
that judge was a Republican, and if it had been up before Judge
Fariss, who was promoted to the appellate court, you would have
been hanged. And Judge Fariss delivered an opinion against the
N. R, A. which was just twice as strong.

Senator CuArk. Judge Otis decided to the same effect?

r. Horen. Judge Otis and Judge Wham across the river in a
mining case also decided as to the effects of the N. R. A,

Senator Kinva. Mr. Horen, I want to get it clear in my own mind
as well as on the record as to the thing which haled you into court.

Mr. Honrn. Price fixing only.

Senator Kine. You were selgng coal cheaper than the code charge
they had set up and prescribed?

Mr, Horen, Yes.

Senator King. But you contended and proved at the hearing that
tho prices at which you sold the coal were remunerative, giving you &
profit, and that met all the hour and wage provisions?

Mr. HoreN. Yes, sir,

Senator CLARK. Among other things that you were haled in court
for was selling below the prices prescribed by this Coal Code Authority
ﬂ a gublic school which is wholly supported by taxpayers of St.

uis

Mr. HoreN. That is right. And that contract has been completely
complied with. Not & man on that contract got less than N. R, A.
wages, and there was not a ton of coal delivered on which we did not
get a profit.

Senator King. One moment, Did you call the attention of the
Coal Code Authority and the deputy of the Coal Code Authority, the
Coal Code Administrator in Washington, to the suit which was brought
against you and to the result?

Mr. Horen. Yes, sir, We wired. We sent & iong wire——

$e;mtor Kina, Did they answer when you called their attention
to 1t
. Mr. Horen, No, sir,

Senator King. Did they do anything?

Mr. Horen. They never replied.

Senator King, Did they remove the code administrator or at-
tempt to discipline him?

r. Horen, No,sir. The attorney general, Mr, McKittrick, of the
State of Missouri, asked for his removal, and the chairman of the
code authority, representing the powerful Peabody interest, declared
he was not working for the State of Missouri, and he of course was
attempting to form a monopoly in violation of the antitrust act, and
no action was taken whatever, and the same gentleman is receiving
a salary today from N. R, A,

Senator Kina. Who is the deputy administrator of the coal code?

Mr, Horen. Charles P. Melton. You gentlemen heard the other
day from tho Federal Trade Commission, that fire hose was 46 cents,
and was sold uader the beneficent influence of the N. R. A, at 84
cents to the city of Milwankee and other cities, The deputy ad-
ministrator of the coal code in St. Louis is a former rubber salesman.
In other words, he never had any coal experience except that lie is a
former salesman of the United States Rubber Co. Co
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Senator King. He is here in Washington?

Mr. Horen. He is in St. Louis, a divisional man, .

Here js an affidavit of 16 men who were opponents and howled me
down when I first talked against price fixing. These gentlemen came
to me and said: '

We further state that we can sell standard coal at a fair profit, after paying
N. R. A. standard wages, for at least $1 per ton less tian the price fixed and

sponsored by the local code authority, the members of which are to our knowledge
selling below their own fixed cost prices.

Then they also state:

We further state that costs of handling coal can neither be standardized nor
accurately determined, because of the variable factors over which no man or
government has coutrol, such as the weather, quality of each mine’s coal, distance
of mine from ultimate consumer, type of equipment used, sales experience, good-
will, volume,

And so forth, I want to file that.
(The document referred to is as follows:)

We, the undersigned members of the Independent Coal Dealers Association being
duly sworn in open meeting assembled on the 2d day of December 1934, upon our
respective oaths state that the prives fixed under the alleged sanction of the Retail
Coal Code as minimum costs are false, fraudulent, urveagonable, and contrary to
our experience and our knowledge, allowing for National Recovery Administration
wages a8 item for consideration amongst others. We further state that costs of
handling coa! can neither be standardized or accurately determined, because of the
variable factors over which no man or government has control, such asthe weather,
quality of each mine’s coal, distance of mine trom ultimate consumer, type of
equipment used, sales experience, geod will, volume of sales, capital invested, and
class of customers sold, who may vary with the contract and the need.

We further state that we can sell standard coal at a fair profit, after paying
National Recovery Administration standard wages, for at least $1 per ton less than
the price fixed and sponsored by the local code authority, the members of which are
to our knowledge selling below their own fixed cost prices.

Courtesy Coal Co., Herbert Kattschnie; H. Williams Coal Co., H.
Willlams; I. U. Forlster Coal Co., A. Forister; May Coal Co.,
R. Russeli; All burn Coal Co., J. F. Long; Roe Coal Co., Gus
Roettger; Brown Coal Co., G. €. Brown manager; Thomas Coal
Co., Thomas Gregali; Peoples Coal Co., ¢.s. Tyler, C. B. Jenker-
son; Miller Coal Co., Charles Miller; Norris & Wicters, J. H. Nor-
ris; Coal Service Co., I.. L. Horen; Ralgh H. Nicmann; Wright
Coal Co., E. E. Wright; Tennant Goal Jo., F. I. Tennant.

Subscribed and sworn to before me, a notary public in and for the city of St.
Louis, Stato of Missouri, the day and year above written,
[sBAL) Morris J. LeviN, Notary Public.

My commission expires February 23, 1835.

Now, 1 want to say Mr. Mitchell had many points on which we
thoroughly agree. If there is any one thing, one purpose, I can
possibly accomplish by appearing here before this committee, it is
this; there is a pernicious, mmsidious, and definite attempt to absojutely
control the prices of coal in the future. And I want to state that Mr,
Richberg already has one violator for next year if he goes through with
the price fixing of coal. My attention has been called to the ecision
of Chief Justice Hughes in the Appalachizn case, when he at that
time permitted certain combinations, as I understand, because it
might work toward the benefit of the coal industry, and at the same
time he showed that there were certain foatures of the coal industry
which could not be controlled or remedied by price fixing, such as
unwanted sizes. When you produce coal screenings, 30 percent of
it has to bo thrown away. Igow they are beginning to vse that in
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stokers. No (Government agency can fix prices to remedy that
situation.

You have strip mines that bring out the coal at 70 cents & ton,
which palg union wages, and mines 2 miles away which pay $1.40
and the Federal Government lays down a rule to sell at $2.25 and
says that is your minimum cost. One of them had the backbone to
revolt and whipped them in the Federal court. ]

ug here making a plea that these things are totally ridiculous
because they are calculating average prices based on so-called “aver-
age cost’, and because it is an attempt to average efliciency with
inefliciency, and trying to average economy and waste, intelligence
and ignorance, high overhead and low overhead, and we claim that
such averages are unsound, and any codes predicated on such ridicu-
lous promuses are utterly unenforceable.

Senator Clark, I believe, had presented to him some case where a
man was subjected to a half a dozen or more codes, and he was given
threat of what would happen if he did not pay.

Scnator Crark. 1 had a letter from a wholesale grocer who said
he was in thirty-some codes,

Mr. Horrn. That is some of the difficulty thrown around business.
That is one of the things that I think is retarding recovery.

Senator CLark. And he said another fellow said his code charges
amounted to more than his Federal and State taxes.

Mr. Horen. As I said, they sent us a bill for $1,000.

Judging from adverse editorial comments in the St. Louis press as
the result of coal price fixing, to permit price-fixing groups to teﬁ a con-
sumer what he has to pay, is similar to permitting toracats to decide
what to do with & platter of delicious cream, or the inmates of a jail to
tell the warden how to run it.

Not only is this application of N. R. A. unjust and oppressive to
small business and the consumer, but it is impossible of enforcement,
as there aro not enough bloodhounds in the country to track down the
thousands upon thousands of N, R. A. ‘Elizas.”

If competition meant rule by tooth and claw, then N. R. A, shar-
pens the strongest teeth and the longest claws and smites the in-
numerable small business men in any field who never had very strong
tecth and no claws to speak of. Chief Justice Hughes once permitted
combination of ccal operators because they were going to improve
conditions, saying at the time that it did not appear that price fixing
would result. Monopolies as such are meaningless without price
fixing. Prico fixing inevitably tends toward monopoly.

1 just want to call the attention of you gentlemen to one little item.
Here is 8 case of & small dealer who wants to sell coal at $3.60, and
the code directs him to sell it at $4.79. So he uses this language:

No small dealer without financinl backing can sell at these prices and operate.
Our only solution {s this, to scll coal on credit with down payment being substan-
tial enough to give me a fair profit, and balance to be in 30, 60, or 90 days to suit
your convenience. 8o use your credit,

That is the sort of bootlogging the Government has forced upon
Jittie business. I do not believe that is ruising ethics at all, "The
N. R. A, has very admirable men, I met Secretary Perkins, who was
out on a committee in St. Louis, and she is & very charming lady, and
I know in somo respects this thing is nobly conceived, but practical
1ealities show it has more evils than cures.
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We are earnestly convinced that the interests of our business, our
city, and cour country were best served by our open fight against
any and all N. R. A, price fixing masked as “minimum costs.”

Coal prices in St. Louis were raised on the average 20 percent
above competitive market prices as a result of code price fixing of
“minimum costs.” In some instances code prices were double
market prices.

Exhibit ¥, attached hereto, shows 24 ads specifically offerin
standard egg or lump coal at least $1.25 per tor below the so-calle
‘““code minimum cost” on September 17, 1934, and minimum cost
data was gathered prior to this date. Scores of small dealers were
intimidated and half scared to death as they had no money or
means to carry their fights to the courts,

St. Louis Post-Dispatch, in commenting on November 19 schedule,
stated that prices on standard coal, which constitutes 85 percent of
St. Il;ouis bituminous coal, are about $1.25 per ton above competitive
market.

We don’t believe there ever was a time when all coal dealers sold
20 percent below minimum cost. How come that these companies
prospered if they sold 20 percent below cost? The largest of them
paid dividends all through the depression. We don’t believe that
prices make conditions. %Ve do believe that conditions make prires,

The Coal Code Authority is represented by all of eight largest com-
panies, and by none of the small off-track dealers, of whom there are
some 3,000 in this code area. ’

At least 16 independent coal dealers who voluntarily came to our
office to offer their aid in our fight signed under oath exhibit C which
states that code prices are ‘false, fraudulent, unreasonable, and con-
trary Lo our experience,’”

Exhibit B shows ad of Century Coal Co., equipped track desler,
offering to sell coal $1 per ton average below (:o((lle. Exhibit B shows
aflidavit of the president of this company that as soon &s this adver-
tisement appeared, he received notice cutting him off from hauling
relief coal nlthough the spread figured in the haul of relief coal was
itself in technical violation of the code.

And these are the gentlemen who are being represented by me, the
little business men.

Now, I have shown you these 16 independent dealers who swore
that was a fraud.

Here is an exhibit of a coal comfmny who is abiding by the code
authority regulations, but they finally got tired not getting the price,
8o they offer instead of the code price of $4.40, a price of $3. And 1
want to say right here that the United States Government has a
contract to buy this coal at $2.33 that is being offered in violation of
the code at $3 and the code price is $4.44, and that contract is on the
main post office in the city of St. Louis, Mo. They have a bond, a
guarantee that they will get that coal delivered at $2.33.

Senator CLARK. You do not have any iden that the people who are
selling the Government coal at $2.33 are losing any money onitdo you?

- Mr. Horen. Senator Clark, all business today is on a small margin,
Business men face severe competition. I think the automobile
industry showed some intelligence lust year when they gave more
value and sold u lot of cars. % think Mr. Ford ia correct in his asser-
tion that the low prices pull out the dollars, :
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Senator CLark. If these fellows are selling the Government cosl at
$2.33 they are not losing any money?

Mr. HoreNn. No,sir. They are making 25 or 30 cents & ton, which
is nobody’s business but theirs,

Senator Kina. Why shoulgd they sell to the Government ut less
than they do the consuming public? ‘

Mr. Hy()REN. That contract was entered into by a member of the
code'authority, and yet they wrote me a letter to cancel my school
board contract, but he did not cancel his contract to the Government.

Senator Kina. I want to ask again for information.

Mr. HoreN. Yes, sir,

Senator Kina. And I asked a question before and I did not get a
satisfactory answer, or that is it may have been satisfactory, but 1 did
not understand it.

Mr. Horen. Iamsorry.

Senator King. Did you bring to the attention of the code author-
ities in Washington these things to which you have referred?

Mr. HoreN. Senator, there i3 not only no doubt about it, but it was
given publicity.

Senator Kina. You can answer yes or no.

Mr. Horen. Absolutely.

Senator KiNg. What response did you get?

Mr. Horen. Didn't get an answer. . =~

Senator Kina. Is the code authority or deputy code administrator
stationed in Washington?

Mr. Horen. Yes, sir.

Senator Kina. Have you taken the matter up with a view to remov-
ing the code authorities there?

Ar. HoreN. Noj; despite the fact that I have newspaper clippings
from the papers stating there he should have been removed—the
Post-Dispatch and the Star-Times which particularly used some very
strong language.

Senator Kina. I am not talking about that. You have answered
the question. Who is the deputy administrator?

Mr. Horen. Charles P. Melton.

Senator Kina. Here in Washington?

Mr. Horen. No, sir.  He is the deputy over that coal division,

Senator Kina. Is not that coal division subject to——

Mr. HoreN (interposing). Subject to Mr. Hecht here.

Senator Kinag. And he is who?

Senator Crank. He is the deputy administrator who has charge
of that division of the Coal Code.

Senator Kinag. That is the one 1 am referring to.

Mr. Horen. That is Mr, Hecht,

Senator Kina. Did you communicate with him?

Mr. Horgn. No, sir. I communicated with Mr. Sol Rosenblatt,
who is chief enforcement officer.

Senator Kin«, Did you get any response?

Mr, Hourn. Not a word, '

Senator Kind. Those code nuthorities out there are still function-

ing?
Li‘/fr. Houen. Absolutely; and still drawing their checks. And there
has been a budget scandal in Cleveland, I understand, in the coal or
solid fuel industry in Cleveland, and the Administration is investi-
gating it,
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Senator King. How many lawyers does the code authority have?

Mr. Horexn. They had Rafferty, Mr. Curran, Mr, Sales, and one
more. That makes four.

Senator King, Who was the one of them that was getting $10,000?

Mr, Horgen., Mr, Curran, who is a coal man’s son, had just taken
up law, and I want to be fair to him, but I do not think he could make
anything like $10,000 & year on the outside, which he gets as attorney
for the divisional code authority.

Senator CLARk. Do you know what the budget is for the Regional
Coal Code Authority?

Mr. HoreN. $70,000 a year.

Senator CLARk. $70,000 a year?

Mr. HoreN. Yes, sir. Then they have a regional code authority
in Cleveland and another one in Chicago.

Senator King. And what is the budget there?

Mr. Horen. The budget in Cleveland is $120,000, and so on over
the United States, .

Senator Kina. Lawyers and so on?

Mr. HoreNn. Yes; lawyers.

Senator CLark. When did you make your complaint to Rosenblatt?

Mr. Horen. I have s clipping here. I do not locate it now, but I
think it was around the 9th of December.

Senator CLARK. In 1934?

Mr. HoreN. December 1934, The Western Union has a record of
it, because we sent him a long wire,

lgenutor Crark. You say you never heard anything from him at
a

Mr. HoreN. Never heard a word. And we sent the President one,
and, of course, he is too busy to answer all his communications, but
we did expect an answer from the other,

I want to say we could have joined in bootlegging in this proposition
and not been gragged into court, They sent a mine operator around
as an emissary to see if we would hush up and they would let us alone
with our contract, and they promised to form a combine of operators
and dealers to crush us if we refused. We sent back word telling
them just where they could go, and, of course, the same type of threats
are being bandied about concerning next season. Of course, we are
not so easy to scare by threats.

Senator King. I think you might invoke the criminal statute for
threats and an attempt to boycott.

Mr. Horrn. 1 was going to say, Senator, that if that price fixing
goes into this new bill, then we wiﬂ do our fighting, and they have not
seen any fighting yet if that price-fixing provision goes in this act.

Here is a significant feature, and T want to say this is something
which is incontrovertible.

The mincrs of Illinois, whence 90 percent of St. Louis coal is derived,
had a contract from Asril 1, 1934, to April 1, 1935, and even doubling
the price of coal would not have given them an extra cent in wages.
You see the significance of that.

One hearing was in May and the other hearing was in August.
The miners had a contract from Afril to the following April, no matter
what prices were charged, or whether the price of coal was doubled the
miners would receive no more under their contract.

Senator King. Did they increase their wages?
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Mr. HoreN. They could not doit. They had & contract for a year.

Now, N. R. A, scales were not higher than previous wages and in
many cases much lower. Some of our employeces who worked for
members of the code authority tell us they earned nore with us.

Code prices increased the amount of relief coal hauled to the poor
at a large profit to the larger companies. And I can prove that.

Senator KiNa. You mentioned that.

Mr. Horen. I want to state how and why. The prices on basket
coal sold to persons on the brink of relief were advanced 0 percent
as a result of code price fixing, from an average of 18 vents poer bushel
to 27 cents per bushel,

Many smull basket dealers have been forced to quit work on account
of their fear of selling below code prices, and many have gone on relief
themselves,

The last stand of the self-respecting poor who attempted to buy
their own coal by measuring out their pennies has been ﬁustrated to
a large extent by the 50 percent increase in basket coal—this was an
especially admirable group in these times.

The code members then haul coal for the Government reliof agencics
at $1.85 per ton for hauling alone, although they seldom pay more
than 75 cents for the hired haul and pocket tho difference. T'he relief
agencies could save at least $85,000 & year in hauling St. Louis relief
coal ulone if they asked for competitive bids, and the saving would not
be at the expense of lubor,

*Senator Kina. We do not think you ought to repeat. You have
told us that. ‘

Mr. Horkn. I am sorry, Senator.

Here is something, Senator, I would like to stute: 1 think here I
want to answer particularly Mr. Richiberg’s contention thnt he helps
the smull man in fixing uniform prices.

Now, we feel fixing uniform prices permits arbitrary diseriminations
and unfair restraints upon 3,000 small members of the coal industry
for the St. Louis area, who are not on an cconomic parity with their
more strongly entrenched competitors, because they ﬁuck credit facil-
ities both in buying and in selling. Private schools and religious
institutions often secure a year or more in terms from the larger
companies, They cannot advertise extensively. I do not think that
will be denied.

The man who has the advertising reserve funds, naturally has the
advantage over the smaller dealer who does not have the variety
of coal. A lady appreciates that when she goes into a department
store having u{urge variety and she is willing to pay a little more
than if the prico 1s the same and she naturally does not have the
variety.

It has been estimated that the fight against coal-price fixing suved
St. Louis consumers $3,000,000 this winter; the miners have not lost
one cent in wages as the result of this; we, who were considered the
arch violator of the code in this area, were able to pay N. R, A. wages
and more, as shown in sworn affidavit by our employees attached
hereto a)ls exhibit D, (Left in the possession of the clork of the com-
mittee.

Senator Kine. You mcan in that ares, in the St, Louis area?

Mr. Horgn. In the St. Louis area in ono ycar without being at the
expense of the miners, who have the same schedule, we were uble to
pay them N, R, A, wages,
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I have here an affidavit, if anybody is interested, a sworn affidavit
of 33 of our employees at the end, you might say of the entire winter
season, up untirl\f;rch, at the end of 7 or 8 months, that they have
always received more than N. R. A. wages, a schedule of which is
posted in the office,

We are here because we see all around us a pernicious tenacity
in holding on to coal price fixing no mutter what happens to price
fixing in other fields. Mr., Donald Richberg intimated as much
before this committee and the new N. R. A. bill, assumed to have
been designed to a great extent by Mr. Richberg, contains the same
emergency clauses for the natural resource industries, so that the
boys can immedintely declare new emergencies and fix “minimum
costs.” The same powerful group are now in Missouri’s capital,
trying to set aside our splendid State antitrust act and pass a State
N. R. A. act. Under Federal leadership, they are trying to influence
State legislation. They are also in Illinois, State capital trying to
pass an atrocious discriminatory law which would place an excessive
tax of severa) hundred dollars on every truck doing business in Illi-
nois. This is aimed chiefly at the numerous small coal dealers who
truck coal direct from the mines in the most economical and efficient
manner. With Mr. Richberg evidently having a sweet tooth for
coal price fixing, and with Mr. Murray, Mr. Hillman, and Mr.
Witherow—a director of the Mellon Coal Co.—and Mr. Lewis and
Senator Gufley, all seeming to stay awake nights in order to insure

rice fixing in coal, we hereby serve notice on them that if they succeed
in again establishing “minimum costs’” at the expense of the consumer,
they alreudy have a violator for next season. ‘

We pledge ourselves to again oppose any and all such attempts to
gouge the public, and will continue to do so unless restrained by a
court of proper jurisdiction.,  We ask relief from the shackles of this
un-American law.

An analysis of the net increase in the earnings of large corporations
contrasted with the enrnings of small businesses, and a comparison
of wage inereases with the mueh greater increases in the prices of such
ahsolute necessitios ns food, fuel, and so forth, should convince all but
N. R, A, sutraps und their chief beneficiuries thet the consumer has
been completely deprived ol his section 7 (a); that he ean no longer
hargain for fair prices, but must take what is served him at prices
controlled by past masters in the art of price-fixing.

1 will finish up right here and then 1 ane through with all of it.

The divisional code nuthorities, draped in patriotic togas, in most
instances, controlled by the strong and powerful interests in each
industry, have been “ploughing under” their small competitors who
dare to oppose thewn ~ "Fhey arve trving to pass the same price fixing
in new garb, ngain using strikes und threatened strikes as a weapon.
Do not be punicked vight in the teeth of this disastrous experience
which has undoubtedly delny ed recovery for most people beenuse it
has redueed their purchasing power.

As # small business, we honestly ask this committee to protect us
from the protection of price-ixing, Let us be honest with the con-
sumer-~he really learns what emergencies are soon alter code au-
thorities declare them to exist.

1 wunt to enter here this cost sheet from the N R, A, in which they
add on 6 percent in investment in large property which is contrary
to the N. R. A, law.
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" (The document referrnd to is as follows:)

Cost determinants of code authorily, 1933

- | Coston
Daaler's annual sales :,’ 3:;?;1‘:; Yard cost del{lverd
ue
83 $1.13 8.4
“ 8 2.08
31 .58 1.87
20 .8l 2,84
8 .50 1.78
3 .38 1.26
a .82 2.8
U5 B PR, .
Average Per dealer. .. .. ... i iiciimicaioea | caumananns | reenanaan 2,78

Notx.—To bring the above costs up to present dats add the Increases that have cocurred over aversge
1933 costs (about $0.23 per ton increase).

(Notatlon in pencil)
Btraight average under code condition
Wat(gzbd average under code condition.

Ve S
Avmm:xpecud to be realized. .
Cost per ton of handling coal submilted by (for the year 1933)

Yard expense;
Salaries and WARES. ... oo
TaxXeB.. o wuceacnanancn-
Depreciation (yard E)...
Insurance............
Repairs. ...
é}diucellaneous_..<.,.«i ..... A e fo T

percent investment in yard property
Degradation (estimated)

Selling expense:
Salaries and commissions._ ... ... .. .._.. J .
Auto expense. . _.........

- Auto deprooiation. ..
Salesmen’s expense. -

Advertising._.....__
Miscellaneous .. ..o e cieeaa
Total. ot idice e aaaaan
Delivery expense:
Salaries And WAZES..ccvoome e oo R e

Horse and wagon expense..
Auto truck expense....
Depreciation (trucks, ete.).
Insurance..............

Hired hauling......
Miscellaneous
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Cost per ton of handling coal submitted by

———— (for the year 1933)—
Continued 4

Office and miscellaneous expense:
Salaries of management... . ... ... ... e oaeeoaan
Other BRIAIIeS. .o e eceacaeeen
Bad debts_ .. ieeaaeaaa
Contributions. ... ..o
Legal and professional. ... . .. ..o ool s
Taxes and licenses_ .. . iciicicaeaaa

Tonnage classification (1933 sales):
To dealers
Delivered. ... o iieaieecaiaan
To domestic.

Included in above total was _______. .. tons delivered direct from mines.)
oTe.—All reports should be mailed to Torbert Vickroy, C. P. A,, 406 Paul
Brown Building, St. Louis, Mo., and will be held strictly confidential.

AFFIDAVIT
Srats or Missouni,
City of St. Louis, as:

I, Ewald 8mith, a citizen of the State of Missouri, being duly sworn on my
oath, s?ate that I am president of the Century Coal Co., a corporation of the State
of Missouri and the city of St. Louis, enéaged in the retail solid-fuel business.

I further state that the Century Coal Co. was in full compliance with all pro-
vigions of the Code of Fair Competition for the Retail Solid-Fuel Industry on
the 19th of November, 1934, at which time a schedule of minimnum selling costs
was put into effect by Divisiona! Code Authority No. 32, and that the Century
Coal Co. complied with this schedule in every way until the day of December 18,
1934. It became apparent at that time that the Century Coal Co. was losing
business to competitors who were not complying with the schedule as publishe
by, the, Divisiopal ,Coal, Code, Authority, and in order to protect itself against
further losses, the company was foroed to publish a list of. prices below those
determined by the said code authority.

Before the publication of this list of lower prices on fuel, COP&)Of which is
attached to and made part of this statement, the Century Coal Co. handled a
certain amount of business from the relief agencies, but upon obtaining knowledge
of the willingness of my company to sell at less than code prices, the relief agencies
acting through their representative, Mr. Berber, discontinued the praotice of
giving my companfv any more of this business. This aotion is a part of the records
of the relief agencles and Divisional Coal Code Authority No. 32.

I further state that the Century Coal Co. was receiving a margin of $1.85 per
ton for delivering reiief coal while the mar¥in rovided for 1-ton lots by the
schedule of costs of Divisional Code Authority No. 32 was $2.49 per ton, and
that the list of prices issued by this company on the 21st day of December 1934,
copy of which is attached, yielded a margin of $1.85 in 1-ton lots.

(Signed) CenturY Coar Co,,
EwaLp C. Smirs, President.

Dated March 11, 1935.

Subscribed and sworn to before me this 11th day of March 19835.
[sBAL] P. L. Huares, Notary public.
(My term expires Jan, 21, 1939.)
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Century Coar Co.
Coal—Special offer! Save the difference!

Our prico g‘?{g

Per 1 Per ton
8hovelgoaded (1084 1088).. ... cumen st it iicren e et e acanaan $4.
8t. Clalr lump aad (mixed) (load lots).. . :;g

8t. Clair lump (load lots)..
umwell.._..__.. ..
Willlamson Countg...
Franklin County Grade A.
Sem{-Smokeless (Indiana block)..

poomcnly
BINZIZR3

coan
VX

Domestic CoaL Co.
YOUR CREDIT I8 GOOD HERE

Effective November 19, retail coal industry went under a code.  Prices on all
grades have raised considerable and all small independent dealers are faced
with credit accounts at 25 cents per ton charge over code prices,

No smalt dealer without financial hacking ean sell at these prices and operate.
So my only solution is this, to sell eoal on eredit with down payment being sub-
stantial enough to give me a fair profit and batance to be in 30, 60, or 80 days
to suit your convenience, 8o use your oredit.

Freeburg clean lump coal. Code price, $4.79. Deep-shaft, clean burning
with small ash and little soot.  You pay on delivery $4 per ton. Balance later.

Standard stove size nut ooal, 3 by 2 inches, $4.54. Clean shaker sereened, no
dirt. Code price, —. To pay on delivery, $3.50. Balance J, 80, or 90 days.

Shiloh Valley lump egg, $4.09 plus 256 cents.  Picked Inmp or egg size. Code
price, —. Pay on delivery $4.25 per ton,  Balance 30, 60, or 80 days,

Cantine lump or canteloupe size, $5,26. Woll-known brand of fuel, bard, soft
coal. Code price, —.  You pay $4.50 per ton.  Balance same as above.

Duquoin white ash, lump, §5.94 plus 26 cents. Delivered at $6 ton down,
Balance later. Codo price, —.

Franklin County. Code price, $6.54. Lump or furnace. Pay $6 down,
Balance later, . S

These prices are on lots of 2 tous or more. On 1-ton lots add 50 cents to
above prices,  All coal sent on approval and s guaranteed to give complete
sutisfaction or money refunded. Reference is 5,000 satisfied customers. Al
white help.

Mr. Horex. I also want to show, Senator King, you may be inter-
ested, very briefly, all the little fellows from zero to $2,000, ther
showed an average cost of $3.40. It is i]l_lst the same way as a small
business man who figures so much for his bookkeeper and does not
get it. The large firms figure $1.26, and they figure $2.70 as repre-
senting the “minimum cost’ and throw in all sorts of tremendous
profits, which would increase the spread for handling of these ]arge
firms so that they would get 150 percent increase in this item alone.
In other words instead of $1.26, which is their own cost, they would be
forced to get $2.70." The whole thing is ridiculous, and it 1s not only
forced upon the small man to sell above his cost, but the larger man
to swell his cost. . .

Senator Kinag, It is not necessary that tho aflidavit of those em-
R}onoes showing that they had larger wages than provided for by

. R. A o into the record,  You might leave it with the sceretary
of the committee in the event it is controvorted. :

Mr. Horen. Yes, Senator, 1 will leave it. . .

Senator Kine., The committee will stand adjourned until Monday
at 10 o’clock. .

(Whoreupon, at 4 p. m,, the committee adjourned until 10 a. m.,
Monday, Apr. 8, 1835.)
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ADMINISTRATION

MONDAY, APRIL 8, 1935

UNITED STATES SENATE,
ComMiTTEE ON FINANCE,
Washington, D. C.
The committee met at 10:05 a. m., in the Finance Committee room,
Senate Office Building, Senator Pat Harrison (chairman), presiding.
Present: Senators Harrison (chairman), King, Barkley, Clark,
Byrd, and Gerry. :
The Cuairman, The committes will come to order.
Senator Kina. Before we proceed with the first witness, I would
like to read the following into the record:
‘ Apbvance Envevors Co., .
Atlanta, Ga., April 1, 1936.
Hon, Wy, H. King,

Uniled States Senator, Finance Commiltce,
Washington, D. C.
~Dear SEnaTor: Roference is made to the concerted effort, on the part of the
Eavelope Manufacturers’ Association, to have members bombard the National
Congress with letters and telegrams approving the tactics of the industry, by
extending the present National Industrial Recovery Act code beyond June

) . . v «

The present code has not in any way been of beucfit to our compang, but is

seeming to help out the larger companies, in squeezing out the small business,
and a]luwiu% no new companies to get a start.

We heartily approve the hour and wage regulation >f the National Recovery
Administration, and if consistent, we will approciate your support of the new
National Industrial Recovery Aot set-up, governing the hours and wages of labor,
but eliminating any price fixing whatsoever. .

Respectfully yours,
' " Apvance Exvenoee Co.,
H. ¥. ZotTt1, Owner,

The Ciiateman. Mr. Abram F. Myers,
Mr, Myers. Yes, sir. : S :
The CHAIRMAN. T may say to all of the witnesses today that you
must be brief,  We have quite a list and we must get through, Mr.
Myers, how long do you want? -
?\h’. Myers., { have a very lurge amount of ground to cover. I
think that 45 minutes ought to be enough, : .
The Cuarrman, 1t is impossible to give you 45 minutes.  'We have
a great many others.  But go ahead. . ‘
Senator Kina. This is a rather important industry, Mr. Chairman.
It has boen provocative of a great deal of controversy. ;
Mr. Myers. 1 have some extra copios of the code itself, if the
nmembors of the committee would care to have them. ‘

1271
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STATEMENT OF ABRAM F, MYERS, CHAIRMAN AND GENERAL
COUNSEL OF ALLIED STATES ASSOCIATION OF MOTION PIC-
TURE EXHIBITORS

(The witness, having been first duly sworn by the chairman, testi-
fied as follows:)

Mr. Myers. I appear here as the chairman of the board and the
ieneml counsel of the Allied States Association of Motion Picture
<xhibitors, a national federation, composed of regional organizations
of independent motion-picture exhibitors. There are 19 of these
regional organizations, reaching into 35 States, und 1 will be very glad
to file with the stenographer a list of those organizations.

1 might say that in addition to this list, within the past 48 hours,
the Independent Theater Owners of Wisconsin have wired me asking
me to represent them at this hearing, and we have received an appli-
cation for membership from the Intermountain State Association of
Salt Lake City, Utah, covering the States of Utah and Idaho, and 1
am also authorized to speak for them.

(The list submitted by the witness is as follows:)

Independent Exhibitors of New England, Inc., 69 Church Street, Boston, Mass,

Allied Theaters of New Jersey, Inc., Hotel Lincoln, New York, N. Y.
P M. P. T. O. of Western Peunsylvania, Inc., 426 Van Braam Street, Pittsburgh,
8,

M. P. T. O. of Maryland, 631 North Howard Street, Baltimore, Md. :
Allicd Theater Owners of the District of Columbia, Inc., Princess Theatre,
1119 H Street NE., Washington, D. C.
Georgia-Florida-Tennessee-Alabama Independent Theatres Association, 162
Walton Street NW., Atlanta, Ga.
Allied Theatre Owners of Texas, 312% South Harwood Street, Dallas, Tex.
Associated Theatre Ownere of Indiana, 444 North Illinois Street, Indianapolis,

nd.
Allied Theatre Owners of INlinois, 810 South Michigan Avenue, Chicago, Ill.
Allied Indvv;endent Exhibitors oi Wisconsin, Inc.,, 627 North Sixth Street,

Milwaukee, Wis
Allied Theatres of Michigan, 607 Fox Theatre Building, Detroit, Mich.
Mfkllied Theatre Owners of the Northwest, 509 Pence building, Minneapolis,
inn,
Allied Theatre Owners of North Dakota, Rex Theatre, Valley City, N. Dak.
Allied Theatre Owners of New York, Eagle Theatre, Aibuny, N. Y.
Allied Theatre Owners of Louisiana, 908 Canal Street, New Orleans, La.
Independent Theatre Owners of Ohio, 39 West Broad Btreet, Columbus, OQhio.
Rocky Mountain THeatre Owners’ Agsoeiation, 100-Broadway, Denver, Colo.
Allied Theatre Owners of Oregon, 8106 North Denver Avenue, Portland, Oreg.
Allled Theatre Owners of Montana, care Johnnie Griffin, Chinook, Mont.

Senator King. If I understand you, you speak for the independent
exhibitors?

Mr. Myers. Motion-picture-theater owners, and by ‘“independ-
ent’’, Senator, I mean theaters not owned or controlled or in any
manner affiliated with any of the major producers known as the *'big
eight”’ of motion pictures,

Senator King. Do the ‘‘big eight’’, so-called, own theaters?

Mr. Myers. Most of them do; yes. The Paramount, Woip i3,
R-K-0, Loews—that is Metro-Goldwyn-Mayer—are all very lurge
owners of chains of theaters. ‘

Senator Kinag. And those organizations which you reproient
are deﬁendent upon the big gro ucers for their pictures to cxLibit
in the houses which they own

Mr. MyEers.- Exactly so. They are often in-competition with the
houses owned, controlled, and operated by those same produce:s.
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Senator Kina. Proceed.

Mr. Myers. I want to state for the record what my position is
here today.

I speak only on the motion picture code. We regard it as entirely
separate and apart from the run of N. R. A. codes, havin% distin-
guishing features wholly unlike other codes. Therefore, we feel that
even the best friends of N. R. A. should be anxious to ferret out
inequities of this particular code as being the best way to establish
the fairness of the entire program.

The code authority here was not elected by the industry, but was
appointed, named in the code itself, by N. R. A.

The ‘' big eight’’ were in complete domination of that code authority.
The iniquity of that is that this code, unlike most others, does not
merely administer the mechanical features of the code, but has con-
ferred upon it quasi-judicial authority over controversies involving
the rights of the independent members of the industry.

Senator KiNa. That would mean the exhibitors?

Mr. MyEers. Yes, sir.

Senator Kina. To which class your organizations belong?

Mr. Myers. The independent exhibitors; yes, sir.

Other distinguishing features of this code are that the code commit-
tee which fought to negotiate the code in the first instance was
named not by the industry but by the deputy administrator of
N. R. A., Mr. Sol Rosenblatt. .

Senator Kina. Who authorized him to do that?

Mr. MyEers. I do not know.

Senator King. Proceed.

Mr. MyEers. The first information we had that there was to be such
a meeting was when we were asked to meet in New York to attend a
hearing or a public meeting, and the code committees were named
from the rostrum on that occasion.

There were three code committees, so-called; one for the exhibitors,
one for the distributors—who incidentally are the same as the pro-
ducers, because the producers distribute their own pictures—and
finally one for the motion-picture exhibitors.

It goes without saying that the producers’ and disiributors’ commit-
tees were dominated by the same ‘“‘big eight”’, because that was their
business. There were very few others engaged in it.

The exhibitors’ committee also was dominated by them by this
device, namely, that there was an equal number of the representatives
of the Allied States Association, an equal number of representatives
of another so-called ‘‘Exhibitors’ Association,” which is composed
mainly and almost entirely financed by the theaters of the ‘‘big
eight’”’ producers, and then direct representatives of theaters of the
“big eight”’ producers, so that there was a two to one vote on every
major issue bgat. came before that committee.

eing unable in those circumstances to get an u%reod code, we
were notified that the code would be drafted for us by the deputy
administrator, Mr, Rosenblatt, and after a length of time, we were
gi'esented with a draft of the code, ostensibly prepared by Mr. Rosen-
att,

To show the efforts, the good faith efforts of the independent
exhibitors during that time to cooperate to get a fair code, I will file
a8 physical exhi%ite, not to put in the record, because they are ob-
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viously too lengthy, the briefs that were filed with the N. R. A. at that
time,

(Iit appears that we were not the only ones who protested against the
codes——

Senator King (interrupting). Let me interrupt you, Did you find
out who actually did draft the code?

r. Myers. I have never known who actually drafted the code.
I sincerely believe that Mr. Rosenblatt did not draftit, because threugh
my assoclation with him at that time I do not think that he had the
grasp of the industry problems or perhaps the subtlety to have drafted
a code quite like unto this one. :

I will say this, that immediately after the code committee assembled
in New York, there entered into our deliberations, Mr. Nathan Burkan
a lawyer who just prior to that had been Mr, Rosenblatt’s employer,
and while I do not say that Mr. Burkan drafted the code, I think 1t is
a fair inference that he exercised some influence. e appeared before
that committee representing the “big eight” producers,

Senator Kina. Your contention is that the ‘“‘big eight’’ producers
were the power that drafted the code or had it prepared?

Mr. Myers. Exactly so.

Sensator KiNa. And they were the power which administers it?

Mr. Myers. Exactly so. ‘

The CuairMaN. How many people are in your organization?

Mr. Myers. Between 4,500 and 5,000, They belong to the
regional organizations which compose this national. ‘

'he CrairMaN. How many belong to the other group?

Mr. Myess. I have no knowledge. .

The CuairMaN. Have you any 1dea? . . i

Mr. Myegrs. I have seen the testimony of the secretary of that
group in a case in the New York courts a couple of years ago in which
he testified that the majority of the members are of the affiliated
group, that is, theaters belonging to the ‘‘big eight ’ producers. If a
majority are of that class, we can assume that there are very few
independents, because, as I understand, there are only one or two
thousand of the affiliated theaters, the producer-owned theaters, . .

- The CrairMaN. I merely wanted to get at about the proportion of
the theaters that belonged to one group and the other. You say
that between 4,000 and 4,500 are in yours. How many in the other?.

Mr. Mygrs. Of my own knowledge, I do not know. o

The CuarMAN. Do you know how many theaters there are in the
United States? - : ‘ o

Mr. Mykrs, There are operating in the United States about
14,000 to 15,000 theaters. e, . .

The CuairMaN, Then you would say that all of the balance of
them belong to the other group? . - - ,

Mr. Mygrs. Oh, no; not by a jugful, On the contrary, there are
many theaters in this territory covered by our associations that do
not belong to our association. That is a dues-paying proposition.

The CHAIrRMAN, Proceed. T e

Mr. Myers. At the Darrow Board hearing it was disclosed that
after the code was drafted, the Department of Justice filed a protest
with the National Recovery Administration ageinst it, Naturally
I donot haveit. I do not know the contents of it, but it was referre
to and adverted to at the hearing. I assume that this committes will
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if it is interested, obtain it from the Nationel Recovery Administra-
trou. :

Following the presentation of the code by Mr. Rosenblatt, repre-
sentatives of independent exhibitors, producers, and distributors
drafted a letter to him saying that the situation had reached such a
critical state that they wanted time in which to prepare a brief.
That request was denied.

He proceeded with those remaining, and one of the briefs which I
file here is the brief that was filed at that time.

Thereafter we were treated as outcasts, we were given no informa-
tion as to the progress of the matters, were not invited to sign the code
did not know when it was signed, as a matter of fact, or by whom it
was signed. It was signed in seeret and transmitted to the President
at Warm Springs for approval. . i

During that time there was a protest, a mass meeting in Chicago.

Senator King. By whom? ‘

Mr. Myprs, The independent theaters. Following that, a com-
mittee was reccived by General Johuson, and they at that time filed
a memorandum with him, and that memorandum dated October 1,
1933, T will add as a physical exhibit, assuming that you do not want
to cover the record with it.

Senator Kine. Does that give the grounds for the objections?

Mr. Myers, Yes, sir.

Senator King, T think it ought to go into the record.

Mr. Myggs. Just as you like.

The CuairmMaN. How voluminous is it?

Mr, Myers. It is about 10 typewritten pages.

The Cuairman. Very well. ft may go In,

(The sane is as follows:)

MEMORANDUM FOR GENERAL JOHNSON IN RE OrprosSiTION OF INDEPENDENT
TueaTER OWNBRS TO DRAFT oF MoTioN PicTture Cope PRESENTED BY
DEePUTY ADMINISTRATOR SoL ROSENBLATT

This memorandum has been preé)ared for presentation to General Johnson at
the conference in his office on this day.

The invitations to attend were sent to the chairman and general counsel of
Allied States Association of Motion Picture Exhibitors and to the men who
gerved on the resolutions committee at the mass meeting of independent exhibitors
held in Chicago on October 24,

In addition to the foregoing, the vice president of Allied States Association,
who presided at the Chicago meeting, has been included in the group.

Since the members of the resolutions committee of said meeting, rather than
the board of directors of Allied States Association, were requosted to attend, we
assime that the purpose of the meeting is to consider the resolutions adopted at
the Chicago gathering, which resolutions were duly transmitted to the President
of the United States. '

Copics of those resolutions are attached hereto, marked * Exhibits A and B.”

The purpose of this memorandum is to substantiate the allegations of the
preembles to said resolution and to justify the action requested in the body of
the resolutions.

This entails not merely a consideration of the conduct of Deputy Administrator
Sol Rosenblatt in handling the code situation, but also consideration of certain of
the more vicious features of Rosenblatt's code itself, . '

I. POSITION OF THE RESBOLUTIONS COMH!‘I‘TEI‘

The resolutions committee, with the single exception of Col. H. A, Cole, of
Texas, was composed of men who had not served on the various code committees
functioning in New York and Washington. 'Those men had no personal knowl-

119782—-35—pr 6——7F
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edge of many of the matters recited in the preambles. Their information on
those subjects was derived from the addresses of memnbers of those committees
who spoke from personal knowledge.

A stenographioc record was kept of the proceedings and a copy of this transcript,
inoluding the addresses in question; is herewith placed at the disposal of the
Administrator, marked ‘‘ Exhibit C.’

The members of the resolutions committec, in subseribing to this memorandum,
record their belief in the truth of ail the allegations of the said resolutions.

' 1I. MAJORITY—MINORITY INTERERTS

1. As regards investment: There are two principal economic divisions in the
motion-picture industry, namely, the major producer-distributors and their
owned, controlled, and affiliated theaters, on the one hand, and the independent
exhibitors, on the other.

Mr. Rosenblatt, according to the trade papers, has obtained the signatures of
the major (Hays) producers and the Motion Picture Theatre Owners of America
(which will be dealt with later) to his draft of code.

The major producer interests have always claimed to represent the preponder-
ance of investment in the industry and Rosenblatt in ignoring the representatives
of the independent exhibitors, cvidently is acting on this theory.

The claim is open to serious question. Unfortunately there are no exact
figures. But at the public hearing on the code, Sidney R. Kent, president of
Fox Film Corporation and chief spokesman for meajor producers, made the asser-
tion that he was speaking for $650,000,000 of investment. He did not take this
apart and tell us how much represents production, how much affiliated theaters
and how much represents investment in foreign fields. Mr. Kent’s own company
has poured millions into the British Gaumont Co. and the other producers have
large foreign investments.

‘he only estimate of total investment in the motion-picture business that
we know about is the Department of Commerce figure of $2,000,000,000. Accept-
ing the two figures as approximately correct, it would seein that there are some
$1,360,000,000 unaccounted for.

hile the assertion that the major Eroducers actually represent a minority
interest in the industry ay come as & shock to some, it will appear quite reason-
able to more thoughtful observers, Obviously, the overwhelning proportion
of the combined investment is in thoaters. Of aPproxinmtely 12,000 theaters
now open, not more than 2,000 are owned, controlled, or operated by the major
producers. Now let us examine a survey recently made in the State of Michigan.

In that State the affiliated chains do not own a single one of the theaters they
operate. In Detroit they operate on lease and in a few instances own their own
equipment. In this manner they control 11 theaters in Detroit, seating a total
of 32,500. Their combined investment in Fiou 0it is not in excess of $1,640,000.

Independence in Detroit own outright 83 theaters which represent an invest-
‘ment of approximately $10,381,000. The total seating capacity of all inde-
pendent.theaters in Detroit fncluding thosu leased, is 122,000,

In the State a similar condition exists. The Butterfield Circuit, which is
affiliated with Paramount and Radio and pousibly others, controls 83 theaters of
which it owns 12. Theindependents in the State own oneright : bout 110 theaters.,
g.‘gxo% inov[;astment of the independents in the State excoeds the circuits by a least

,000.

Of course, it may be contended that the leased buildings of the affiliated chains
should be included in computations of investment rei)resented by them. If
there was an open market for filin (the right to which has been denied by Mr.,
Rosenblatt) there might be merit to this contention. But the monopolistic
practices of the industry deprive such leased houses of all gotentiai value. The
ownets cannot operate them independently because of their inability to buy
product. The chains are thus firmly entrei.ched, and are ahble to beat down
rentals, by dint of the monopoly they enjoy, and the landlords, the actual theater
owners, are in reality victims, .

2. As regards numbers: When it comes to counting theaters instead of dollars
the independents outnumber the affilinted chains 6 to 2——probabl{ more. Bear-
ing in mind that these thousands of struggling individuals should receiv even
greater consideration than the few chains which now dominate the business by
control of product and monopolistic practices.

The following is a statement showing the number of theaters embraced in the
affiliated units of the Allied States Association; and cooperating groups:
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Allied Theatres of Southern Ohio, Kentucky, and West Virginia_.____ 104+
Allied Theatres of JLiNOiB. - .o e 143
Allied Theatres of Michigan . ... o oo cccccccanaann 264
Allied Theatres of New England . . ..o oo e 88-150
Allied Theatres of Louisiana. ... oo iiceiaeaaan 52
M. P.T.O.of Maryland. .o o ccce e aaanam 60
Allied Theatres of Minnesota, North and South Dakota_..._ ... ... 202
M. P. T, O. of Western Pennsylvania and West Virginia......_...._ 349
Allied Theatres of Texas . .o e caccca e 167
Allied Theatres of Jowa_ . i camccaccann 336
Allied Theatres of Nebraska (branch of the Iowa association)_.__.._. 325
Allied Theatres of New Jersey .. .. oo i 241
Montar - Theatre Owners’ Association. ... . coomouee e 28
Allied Amusetments of the Northwest.. ... ... .. . . oo oiocioo 47
Rocky Mountain Association 258
Northern Ohio Exhibitors’ Association 482
Wyoming Exhibitors’ Association. . ... . . . ... 26
Allied Theatres of O1egon. . . oo i c e, 73
Allied Theatres of Wisconsin. . .. ... oo 50
Allied Theatres of Central New York_ . ..o oo oon 127
Associated Theatres of Indiana. - ___ . . ___ ... 369
Total. o e e a e ae e 3, 790

In addition, the Motion Picture Theater Owners of Connecticut, with a mem-
bership of 60, the Independent Theatre Owners of Kansas City, represeating 43
theaters, and the Motion Picture Theatre Owners of New Mexico, with a member-
ship of 23, have given power of attorney to Allied States Association to represent
them, bringing the direct representation to 3,916 independent theaters out of a
possible total of around 6,000.

As shown under the next heading, the majority of the outstanding 2,000 theaters
are on record as ofpf:osed to the code, although not directly represented by Allied.

As a matter of fact, many of those theaters are in ied territory, usunally
follox; the lead of Allied and, but for the depression, would be dues-paying
members.

3. Motion Picture Theater Owners of America not a representative group.
According to the trade papers one Ed. Kuykendall, president of the Motion
Picture Theater Owners of America, has signed Mr. ll{osenblatt’s code, claiming
to represent 4,000 theaters. The absurdity of this claim is easily exposed.

Mr. Rosenblatt has been furnished with ample evidence, knows full well, and
has admitted that the Motion Picture Theater Owners of America is 8 producer-
controlled, producer-subsidized organization, the membership of which consists
mainly of producer-owned theaters. In this connection reference is made to the
briefs filed with Mr. Rosenblatt, as follows: Exhibit D, pages 5, 76; exhibit E,

page 2.

f{eference also is made to a letter sent Mr. Rosenblatt on September 20 enclos-
ing a sworn statement by the executive secretary of the Motion Picture Theater
Owners of America to the effect that the membership of the Motion Picture
Theater Owners of America is mainly of producer-coutrolled theaters and thai
it derives practically all of its revenue from: the producer. A copy of the letter is
attached as exhibit F.

The organization has a few units with independent members, the principal
ones being in Philadelphia, St, Louis, and Milwaukee. These units have not
?p1>{101\'ed Mr, Rosenblatt’s code and Mr, Kuykendall has no authority to sign
or the, .

According to the trade papers the St. Louis Association refused to approve the
code until copies of the final draft were supplied and could be studied.  Exhibit
G is a telegram from Fred Wehrenberg, president of the St, Louis unit, certifying
that they have not approved the code.

Exhibit H is a telegram from David Barrist, head of the Philadelphia unit,
certifying that they have not approved the code, that Kuykendall has no right
to bind them, and that they favor further revisions of the code.

Exhibit I is a telegram from W, A, Steffes, president of the Allied Theaters of
the Northwest, quoting one from Fred Meyer, head of the Motion Picture
Theater Owners of America unit in Milwauke: , certifying that his unit will not
act on the code until its forthcoming conventic 1 and not then unless completed.

Much has been made of the fact that the Independent Theater Owners of
Southern Celifornia have approved the code. Exhibit J is a telegram from L. L.
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Bard, former president of said organization, certifyving («) they acted on repre-
sentations that code represented the best that could be gotten (b) that further
protest would antagonize Rosenblatt and the Government, (¢) that the grievance
hoaeds would solve all problems. Further, that the association has less than 50
percent of the theaters in the territory and that there are many exhibitors in
sympathy with Allied’s stand.

In addition, the Independent Theater Owners' Association of New York, with
several hundred members, has not approved the code and is awaiting certain
mogitications promised by Mr, Rosenblatt.

From the foregoing it will he seen that aside from a few producer-dominated
units iin the South, Mr. Rosenblatt now has no exhibitor support whatever for
his code.

The producer-controlled theaters do not count since they are in the same
economic division as the producers themselves, and since by the proposed code
they are given control of the industry, they naturaily favor the code.

The code, however, ig a minority code.

v

iXI. ALLEGATIONS OF THE RESOLUTIONS ARE TRUE

The allegations of the resolutions adopted at the Chicago meeting of independ-
ent exhibitors (exhibits A and B) will be taken up in order.

Mr. Rosenblatt cannot dispute the asscrtion in paragraph 1 of the resolution
no. 1 that the representatives of the independent exhibitors have been engaged
for more than 2 months and & half looking to the formulation of a code. They
were designated by Rosenblatt and started to work on August 8.

The next three paragraphs will be considered together. They recite, in sub-
stance, that Rosenblatt repeatedly acknowledged the existence of certain evils,
that he J)romised exhibitors that such malpractices would be corrected in the
code, and that he informed representatives of the distributors that such practices
would have to be corrected.

The undersigned members of the code committee give the Administrator full
assurance that they never would have devoled the time, energy and money to
the work that they have had it not been for the frequent assurances given them
by Mr. Rosenblatt both in private conversations and in open meetings that he
was going to give the exhibitors relief in the code,

These assurances covered such vital subjects as “‘the right to buy "’ (see exhibit
D, p. 7, and exhibit E, p. 38), and ¢ unfair discrimination”. (exhibit D, p. 41, and
exhibit E, p. 35). And as regards the latter, when Mr. Samuelson in the exhibi-
tors’ code committee started to speak on the proposal, Rosenblatt said *‘I’ll give
that to you, and more”; but it was not included in the code.

At the open meeting in New York on August 8 Rosenblatt stressed the need
of reform in industry practice and particularly mentioned the lax enforcement of
the Hays Morality Code. The exhibitors were encouraged by this to ask for a
proposal which would relieve them of the necessity of playing pictures made in
violation of said code. It might be added that many representatives of the publio
also were encouraged to expect action along thisline. (See editorial in the Chris-
tian Century for Oct. 25, exhibit K.) But the code onlz' contains & wholly inap-
propriate and meaningless gesture on this vital subject which has such an im-
portant bearing on the good will of the industry.

That Rosenblatt immediately following the close of the public hearing deliv~
ered a scathing rebuke to the representatives of the producers })retendin%l to
sgeak in the name of the President of the United States, and {nforming them
that their practices were ‘‘a stench in the nostrils of the Administration’ is
now public property. At least a dozen were present at the interview and. the
story has been many times told and retold. It has appeared in the trade papers.
{See Motion Picture Daily for Oct. 23, pp. 2, 6, exhibit L to this memorandum.)

We are not unmindful of the fact that in these statements we refleet very
seriously on the frankness and candor of Mr. Rosenblatt. This we do with the
grentest reluctance an:! only because of deep conviction that, unless Mr. Rosen-
blatt's course of conduct is carefully examined and corrected, he will involve the
Administrator and the whole National Recovery Administration in needless
embarrassment. In this connection we call attention to the fact that in the above-
cited article in the Motion Picture DailK (exhibit L) the editor paints a picture
of the deputy administrator in action which puts a much lower estimate on his
eandor than "ve have undertaken to do.
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- We also invite attention to the editorial in the Motion Picture Herald for
October 21, entitled ‘‘Eagle Feathera’ (exhibit M, p. 9) which will further en-
li?hten the Administrator as to the impression made by his deputy on ail branches
ot }tlshe trade other than those which would profit by his code at the cxpense of the
others.

The next two paragraphs recite that Rosenblatt suddenly reversed himself and
presented a code, alleged to be his own writing, which ‘‘not only contained none
of the provisions promised to correct such evils, but on the other hand embodied
a complete system that would perpetuate and extend the domination which the
mernbera of the Hays organization now exert over the industry, and would sanction
and legalize many of the monopolistic practices foisted on the industry by those
intererts, and would work to the detriment of the publie.”

The justifieation for these assertions is to be found in the printed analysis of the
code (exhibit E) and in the addresses at the Chicago meeting of Messra. Myers,
Richey, Samuelson, Stetfes, and others.

We need cite only a few provisions, The power to regulate “protection” or
“clearance’ (i. e., the {ime which elapses between the showing of a picturc in a
firgt-run house and its presentation in a subsequent-run house) carries with it the
pm:er to put out of business any theater by subjecting it to unreasonable pro-
tection.

Mr. Rosenblatt’s code would vest this power absolutely in the major producers
to be cxercised in the interest of their owned and controlled houses and against
their rival independent houses.

Not only that, but the schedules thus worked out are made law, any deviation
therefrom being punishable as a violation of the code. .

Heretofore when the producers and their chains have borne down too hard on
%rotectinn the independent exhibitors have been able to get relief in the courts.

umerous decisions and decrees attest this. (Sec especially the findings and decree
in the Youngelaus case, exhibit D, pp. 74-78.)

We, therefore, contend that we are justified in characterizing the code as a
‘‘Hays code”, and in doing so we go no farther than other impartial observers.
(See exhibit K, p. 1327.)

The effect of it is to turn over the industry bag and baggage to the small group
of men comprising the Hays Association.

In denying the proposals of the independent exhibitors for the inclusion in the
code of “the right to buy’” and provisions against ‘“block bocking”, “forcing
shorts with features’’, and in omitting the antidiscrimination clause, Mr. Rosen-
blatt indicated that he did not share the view of the Joint Committee of the
National Recovery Administration and the Department of Commerce as to the
six basic principles of unfair competition. In one res{:ect his code specifically
violates these principles in that on page S-28 of the third revision of his code,
E,, part 3, section 3, he deliberately authorizes a boycott, whereas the statemoent
of grinciples rovides:

oercion; Under this caption are the forced purchase of anc article by the
purchase of another and the discrimination known as a black list,

The allegation that a copy of the printed analysis of Rosenblatt’s code was sent
General Johnson and never acknowledged is borne out by the earbon copy of the
leiter of transmittal, dated October 18, exhibit N,

The altegation in resolution no. 2 that Deputy Administrator Rosenblatt ‘“has
expressed determination to press for approval™ of hie third revision, or one in
substantially the same form, cannot be open to question, Although the under-

- signed had pending request for information as to all developments, our informa-
tion is that Mr. Rosen\)lutt, on Friday last, after notifying the press and others
that he was confined to his room by a bad cold, secretly met with Will H, Hays,
Ed Schiller, of Loew’s, In¢., and other representatives of the Hays members and
obtained the signaturcs of these men to his draft of code and thereafter trans-
mitted his code to tho Administrator with recomnmendations for approval, without
P(»t‘ifying those most interested, and known to be in opposition, of his intentions

O 0 8O,

If we are not correctly informied about this we would appreeiate having the
Administrator advise us,

We would also appreciate knowing whether, in transmitting the code to the
Administrator, Rosenblatt advised the latter of the nature and extent of the
op)osition to his draft in exhibitor cireles.

+ Exhibit O is.a letter to Mr. Rosenblatt signed by all representatives of inde-
pendent producers, distributors, and exhibitors at the time Rosenblatt presented
his ‘‘first revision” of the code. This demonstrates that our characterization of
the code was ghared by all independent interests and that our version is com-
paratively mild.
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IV. ROSENBLATT'S PREJUDICE AGAINST INDEPENDENT EXHIBITOR
REPRESENTATIVES

In the Motion Picture Code the National Recovery Administration is attempt-
ing to reconcile diffcrences between buyers and sellers of film. This calls for arbi-
tration snd conciliation by one possessed of a judicial mind. We regret that Mr,
Rosenblatt has not exhibited the talents ealted for in such a situation. He has
shown a conniving racher than a judicial mind. As regards the representations
of the independent theater owners. Mr. Rosenblatt has sought to malke their
opposition to his code a personal issue, and has sought to meddle in their affairs
in an effort to punish them for their loyalty to the interests depending on them,

Exhibit P is a recent statement of Allied States Association on this subject.

Further details regarding Mr. Rosenblatt’s efforts to foment trouble in the
Allied organization in Detroit, are in attached telegram from H. M. Richey,
general manager of said organization, marked ‘' Exhibit Q.

Visitors at Mr. Rosenblatt’s office during the past few weeks have repeated
statements attributed to Rosenblatt which constitute the hasest slanders on the
good nanes and reputations of the exhibitor leaders.

Nowhere is this bias more manifest than in the designation of exhibitor repre-
sentatives to the code authority. When the coalition that signed the letter dated
October 5 (exhibit O) were in session Rosenblatt attempted to disrupt it by send-
ing in the meeting room for various members and offering them places on the code
authority. He has, however, not made public the actual names, thus withholding
information of the most vital character from the exhibitors. The trade papers,
however, have published lists fror time to time and as these have not been denied,
and exhibitors have been allowed to act in reliance thereon, they must be accepted
as correot. .

Only one representative of a truly independent association has been mentioned
and his name has disappaered from later lists. The exhibitor representatives
now figuring in the lists are all of organizations largelg made up of and financed
by producer-controlled theaters. Exhibits F and R, being part of the record in
the case of Quitiner v. Paramount in the United States District Court in New
York, tell the story.

CONCLUBION

The foregoing record speaks for itself. It is amply borne out by the exhibits.
It justifies the resolutions adopted by the mass meeting an Chicago on October 24,
e, therefore, renew the request made in resolution no. 1 that, before Mr.
Roscnblatt’s draft of code is approved, an impartial representative or repre-
sentatives be designated “to inquire into and report” on all the facts and circum-
stances surrounding the negotiation and writing of the proposed code, t.8 well as
the provisions of said code, and the probable effect thereof on competitive condi-
tions in the motion-picture industry.
Respectfully submitted.
ABraM F. MYERs.
H. A. CoLg,
BeNJ. BERGER.
Ray BraNCH.
Sioney E. SAMUELSON.
M. B. Hurwirz.
Frep J. HERRINGTON,

Mr, Myers, Furthermore, 8 memorandum, & much briefer memo-
randum, was sent to the President at Warm Springs in the last effort
to call his attention to some of the fentures of the code. This is
dated November 23, 1933, I will file that subject to the will of the
committee.

Senator Kina. It duplicates the points made in the other memo-
randum?

Mr. Myggs. It is a very much condensed version.

Senator Kina. Which of the two would you prefer to go into the
record?

Mr, Myegrs. The memorandum to General Johnson, I should say.

Foliowing the filing of the memorandum to General Johnson, the
code was temporarily turned over to Col. Robert H. Lea, an assistant
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of General Johnson, who met this committee that waited on General
Johnson, and when the code was transmitted to the President and
signed by the President, it was accompanied by an Executive order
which gave us much of the protection that we thought we were
entitled to. L. )

It is right in the beginning of the printed code, and T want to
advert to it very briefly. This undoubtedly was drafted by Colonel
Loe; in fact, General Johnson later admitted it was, and it shows the
efforts on the part of Colonel Lea to give us some protection against
this set-up. . .

The Executive order recites:

(1) Because the eonstituency of the code authority is named in this code, the
Administrator shall have the right to review, and if necessary, to disapprove any
act taken by the code authority, or by any committee named by it, and any act
taken by any board named by it; and

(2) If, in the administration of this code, any member or temporary alternate
of any member of said code authority, or any member of any board appointed b,
the code authority shall fail to he fair, impartial, and just, the Administrator shall
have the right to remove such member or teinporary alternate from said code
authority, and to remove such membor of any such board, and, if he deems
necessary, to name another member or alternate from the general class represented
by such removed member or alternate to replace such removed member or alter-
nate upon said code authority or upon any such board and

(3) If, in the administration of this code, it shall be found by the Administrator
that there has not been sufficient representation of any employer class in this
industry on tho code authority, the Administrator shall have the right to add
members from any such class to such code nuthority.

Senator King. Did the President sign that order? .

Mr. Myers. Yes, sir. As soon as the code appeared with that
order with those assurances to the minority, the interests re*)resentu}g
the members of the code authority—I am speaking now o the ‘big
eight’’ members of the code authority—accompanied by Mr. William
H. Hays, came to Washington, sought General Johnson and Mr.
Rosenblatt, and obtained an interpretation by General Johnson of
this Exccutive order, which I submit was not an interpretation but a
contradiction and an emasculation of those protective provisions. I
would Jike to read very briefly the interpretation which General John-
son gnve to this Executive order {reading:]

The Administrator construed paragraphs 1, 2, and 3 of the Executive order of
the “resident on the Motion Picture Industry Code as not creating any right of
appral from the determination of the code authority under article 11, section 4,
article II, section 10 (a), article V, division D, paragraph 9, and article VI—
you will recall, Senators, that the President said that there should be
an appeal. The administrative constriction is that there shall not be
an appeal in individual cases—
or from the determination of the Board set up in article VI, or in any sense
creating the Administrator as a board of review of the action of those boards or
the code authority in individual cases. The pmagraphs referred to the right of
t}fmet }i\dmi(;xistrator to inquire into the general course of conduct of the mechanism
0! e code, '

The Adminisiwrator will exercise his discretion under paragraphs 2 and 3 of
the conditions incorporated in the Executive order in accordance with therecom-
mendation of at least a majority of the voting members of the entire code suthorit,
and the successor of any person removed under the conditions in said paragrap.
2 shall be appointed in the manner provided in article II, section 2,subdivision
{f) of the code.

In other words, the right which the President asserted to replace a
member or to add to the code authority in order to balance it, under
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the interpretation of the Administrator, can only be exercised in
accordance with the recommendation of a majority of the code
authorit{.

I would ask the committee to turn to page 221 of the code and
look at the code authority for just a minute. You will see that it is
divided into two branches. Iirst, we have those representing the
affiliated producers, distributors, and exhibitors. Here we have
Merlin H. Aylesworth, of R. K. (5.; Sidney R. Kent, of Fox; George
J. Schaefer, of Paramount; Nicholas M, Schenck, of Loew-Metro-
Goldwyn-Mayer; and Harry M. Warner, of Warner Bros. :

They are properly classified by the heading. They are representa-
tives of the affilinted producers, distributors and exhibits; no question
about that. Incidentally, they are all sellers of film.

The next class representing unafliliated producers, distributors and
exhibitors, the first name Robert H. Cochrane, is the vice president
of the Universal Film Co., which like all of the others, mentioned are
members of the Hays organization—the Motion Picture Producers and
Distributors of America—colloquially known as the “Motion Picture
Trust.” He is a seller of film, and notwithstanding the heading,
Mr. Shine of the Shine circuit of theaters is on his board of directors,
His company owns the Rialto Theater in Washington, D. C. I have
reason to believe that they are interested in others, and the trade
press only lately has reported——

Senator BARKLEY (interrupting). Do you think that they are glad
they own the Rialto at this time?

Mr. Myers. No; 1 think they would be glad to give that theater to
almost anyone who would accept it. . ;

The CaairMan. I think it is a very fine theater; so go ahead.

Senator BARKLEY. It is a fine theater, but it is empty.

- Mr, Myzers. It is hard to get into; it is exclusive.

Robert H, Cochrane, as I say, is all of these things and certainly is
not properly classified.

. Ray Johnston is representative of a company of indepeacent
producers of motion pictures without theater afliliation. He is not a
member of the Hays organization. He is a seller of film.

Mr. Kd Kuykendall is president of the Motion Picture Thester
Owners of America, which .as described before, is largely composed of
affiliated theaters, and according to the sworn testimony of its secre-
tary, largely financed by the affiliated theaters and found by Judge
Munger of the United States District Court in Omaha, in the Young-
elaus case, to be subsidized by and a subsidiary of the Hays organiza-

tion,

Charles L. O'Reilly is of the Theater Owners Chamber of Com-
merce of New York. That organization is largely composed of affil-
iated chains of theaters,
 Finally, Nathan Yamins, of Fall River, Mass., who is in every
respect a bona fide and independent exhibitor,

. It has worked out in practice in this way, that the representatives
of the ‘‘big eight'’—there are six of them on the L.ard—plus Mr.
Kuykendall, have voted together on every major issue affecting the
independent exhibitors. r. Ray Johnston, the independent pro-
ducer, end Mr. O’Reilly and Mr, Yamins have clung together pretty
tenaciously, so that you have a fixed division of 7 to 3 in the code
Authority on-issues which arise between sellers and buyers of film,
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sitting in a judicial capacity, as between the different classes of
theaters. o

Mr. Yamins is a very high-grade man, a graduate of Harvard Col-
lege, Harvard Law School, and & very successful exhibitor, and I
think, intellectually and ethically the superior of eny man on the
code authority. o ) - o R

I would like to read a letter which I have received from him which
tells the story of the operations of the code authority. This is from
one of the men named in the code authority itself by N. R. A. as a
representative on this board. )

The CratrmMaN. Where is Mr. Yamins from?

Mr. Myers, Fall River, Mass, . ' . ‘

Senator Kine. What connection did you say he had with Harvard
University? . . : E

Mr. Myers, I say, he is a graduate of the college and the law
school. I merely say that in order that you may see the type of man
that he is: ‘ P

Dear MR, Myers: As requested in your telegram, I am enclosing herewith
& copy of my })mtest filed with the code authority in regard to the appointment
of members of loeal boards. Briefly, the producer-distributor members of the
code autiority were permitted to name the members of the local boards who were
to represent their interests, without any objection or even suggestion on the part
of the exhibitor members of the code authority, but the exhibitor members of
the code authority were not permitted to name the exhibitor membets of the
toeal boards, and no exhibitor was named to membership on the local boards
until ie had been investigated and approved by the distributor members of the
code authority. h ' e e

Let me elaborate on that for just a moment. : This code sets up a
scheme for settling disputes between buyers and sellers of film in the
different classes of theaters. The code authority appointed in_ this
way was authorized to appoint local grievance boards and local
clearance and zoning boards which were the courts of first instance
in this judicial system. The membership of these local boards as
provided in the codes was an unbalanced as between the affiliates and
independents, as was the code authority itself, but in addition, the
code authority—the unbalanced code authority—selected the mem-
bers of these local boards, selected not only the representatives of
the distributors and affiliated with them on those boards, but the
majority of the code authority selected the representatives of the
independents of these local boards. . .

I have Mr. Yamins’ protest filed with the code authority against
this procedure, It sets out in detail just how the matter was handled.
It consists of about 8 or 9 typewritten pages, and I will {le it, subject
to the desire of the committee. .

" The Cramrman. Very well; it will be put in the record as part of
your testimony. . o
- (The same will be found at the conclusion of Mr. Myers’ testimony.)
- Mr. Myers. Proceeding with Mr. Yaming’ letter: - . . Co
- I am also enclosing a copy of my protest over the attempt to evade pi'ovisigns
of the code by the insertion of provisions into the exbibition contract that nullified
rovisions of the code. This matter was referred to the legal comniittes, of which

am a member, but was out-voted by the distributor representatives on this
committee, and the majority rel)ort of the lega} committee was accepted by the
code suthority by the preponderance of producer-distributor votes. When I
requested that the matter be sent to the legal division of the National Recover
Adminjstration for an opinion, my request was denied and the matter shelved,
so that the producer-distributors through their majority control of the code
authority became the sole judges of the legality of their action,

'
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. I will file, subject to the wish of the committee, Mr. Yamins’ file
in that respect. . )

Senator King. I think that may go in. .

Mr. Myens. It shows that while the code itself provided for a
uniform standard contract, the majority of the code authority have
nullified that contract by writing in provisions contradictory to it.

The CrarrMaN. That is very short, and may go into the record.

(The same is as follows:)

THEATRICAL ENTERPRISES,
Fall River, Mass., August 1, 1934.
Joun C. FLINN,
Rockefeller Center, N. Y.

Dpar Mg, FuiiN: [am enolosin% a brief to be presented to the members of the
1ega! committee for their consideration and report at the next meeting of the code
authority. In order that there may be no dele:, I suggest you have a copy of this
made and sent to each member of the coramittee for his individual consideration,
in the event it is impossible for them to get together and hold a formal meeting.

With kind regards, I am,

Yours sincereiy, N ¥
. : ATHAN YAMINS,

At the last meeting of the code authority held on Thursday, July 26, I stated
that in my opinion the contracts being offered by distributors for the 193435
season were in viclation of the Code of Fair Competition for the Motion Picture
Industry in that first, they violated certain provisions of the code and secondly, in
that they were not the optional standard license agreement which the code imposed
upon the industry, and at my retzuest was granted the privilege of filing a brief to
be considered by the le%a.l committee before the next meeting of the code authority.
I am herewith submitting briefly, because of lack of time, my thoughts in this
matter for the consideration of the legal committee, reserving the right to file a
more complete argument after a more thorough study of the situation.

Article V, F, part 6, of the code of fair competition gives to the exhibitor the
privilege of excluding 10 percent of the total number of motion pictures licensed
without payment therefor, providing he has licensed all that has been offered, and
providing that the average license fee is not in excess of 3250,

This provision of the code was inserted for the express purpose of eliminating
some of the alleged evils of block booking, in order to enable an exhibitor to dis-
})ense with the exhibition of a motion picture that he did not think was suited

or his audience, and also to serve as a cushion to absorb the usual overbuying
that an exhibitor is compelled to make because of the customary failure of dis-
tributors to release the number of pictures promised. This provision is nothing
new to the industry. It was contained in the standard uniform exhibition con-
tract adopted by the industry in Chicago in 1928, and a similar provision was con-
tained in the optional standard license agreement agreed to in the Atlantic City
conference in 1930. In the latter agreement, the privilege to exclude was re-
stricted to § percent without payment, 5 percent by paying one-half of the
license fee, and an additional 5 percent by paying in full, but securing extended
playing time on features that the exhibitor did show. H!owever, the exhibitors’
privilege of excluding was permitted in all cases where the avernge liceuse fee
was not in excess of $400, so that it can readily he seen that the code gave the
-exhibitors nothing new that they did not enjoy before, but on the contrary, in the
opinion of the undersigned, by reducinf; the average license fee requirement from
$400 to $250, the code actually deprived many exhibitors of a privilege they
formerly enjoyed. X

This privilege of exclusion has therefore been in the motion-picture industry
at least since 1828, Distributors and exhibitors had experience with its workings
from 1928 to 1930 when at the Atlantic City conference the 5-5-5 formula was
agreed upon as a compromise to the demand of a straight 15 percent cancelation
privilege. From 1928 to 1930 percentage picture selling was in vogue in the in-
dustry, yet in the formulation of th 5-5- dplem of cancelation, it was contem-
plated that the exhibitor could, if he desired, cancel a percentage picture, and it
was recognized that it was optional with the exhibitor to cancel any picture he
desired without restriction, providing the average license fee, including dis-
tributor’s share of percentage pictures, did not exceed $400. he wording of
the cancelation clause in that contract shows beyond shadow of a doubt, that
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the exhibitor could cancel a percentage picture, and in the actual opeiation of
this clause, this was recognized as a matter of practice, and cancelation of per-
centage pictures was permitted, providing all requirements inserted for the pro-
tection of the distributor were compiled with. No one can dispute that the
wording of the code provision permits the cancelation of percentage pictures,
Subsection I provides, ““If the rental of any motion picture excluded is to be
compiled in whole or in part upon a percentage of the receipts of the exhibitor’s
theater, the sum to be paid by the exhibitor as provided in paragraph (b) (5)
hereof, shall be determined as follows: ' Nowhere in the code is there any restric-
tion as to the right of exclusion other than the requirements of part 6. It is
clear, therefore, that it was the intent of all parties in the industry from 1928 to
1934 that the exhibitor should have an arbitrary unhampered right of 10 percent
exclusion, providing he met with all requircments stipulated, and it is equally
cle}?_x;ytthat the code of fair competition intended to preserve this right to the
exhintor,

How do the 1934-35 form of contracts offered by the distributors deal with
this situation? They have all bodily grafted that provision of the code and
ingerted it into their contracts, and then inserted other clauses which nullify
that provision of the code. Metro, Paramount, Universal, Columbia, Fox, ex-
pressly provide in substance that if an exhibitor has exercised his right of exclu-
sion under the code, the distributor may arbitrarily rescind the allocation of the
picture excluded and designate another picture to be exhibited under the terms
applicable to the picture excluded. In all probability the same thing can be done
under the R. K. 0. and Warner contracts (United Artists has not heen available
for examination). In other words, if an exhibitor contracted for out of 50 on per-
centage with a guarantee of $200, 16 at $100, 20 at $50, and 10 at $25, and if the
exhibitor seeks to exclude picture X, a percentage picture, which he always could
have done prior to the code, the distributor may arbitrarily move picture X into
the last classification, and the exhibitor is relieved of playing a $25 picture, and
now one of the other inferior pictures miraculously becomes worthy of securing
preferred playing time on percentage.

To my mind this is chiselling of the worst sort, It shows an indication on the

part of the distributor that they never did and do not now want the code, that
they seek to take advantage of the monopoly the{ enjoy to imposc upon helpless
exhibitors conditions and terms utterly unfair, but which the power of might
gives them an opportunity to impose. It shows a lack of willingness to cooperate
with the Government in the administration of the code and an utter disregard
for everybody except themselves.
... I submit without further argument that this provision of their contracts is
illegal, because it violates the spirit and letter of express provisions of the code and
b it is inconsistent with provisions of the optional standard agreement that
the code has adopted. I request immediate action on the part of the distributors,
withdrawing these provisions from their contracts, and urge them to do so to
prevent an aroused exhibitor body from demanding that the code be opened for
amendment to prevent such practices.

There is the second matter that I wish to discuss briefly, Article V, F, part 1,
provides that the so-called “optional standard lcense agreement’ shall be the
form of license to be used by distributors. This is the form of agreement that
every major distributor, with the exception of Warner Bros. agreed at Atlantic
City to use. It was arrived at by conferences between exhibitor representatives
and distributor representatives. Every clause in it was carefully considered and
adopted, and certain optional clauses agreed to, but it was agreed that nothin
new could be inserted in the contract and only those clauses agreed upon coul
be used, with the single exception that the schedule could contsin provisions
peculiar to each company’s polic¥, but which would not be inconsistent with
other provisions In the contract. It was recognized that the distributor had cer-
tain valuable rights in his film, and the matter of {)rice, run, terms of sale, whether
percentage or not, were for him to decide, But it was recognized also that the
exhibitor had certain rights, he had his thester and the distributor could not
interfers with him in the operation of his theater. The rights of both parties
were carefully considered and provision made to take care of every situation
conceivable. The provisions as to midnight shows and road shows indicate the
care with which all problems ‘were considered. It was intended to be an sl
it}clusxve QOdel contract, and not something that could be added to at the whim
of one party. ) .

It is true that the distributor has a copyrighted film and is entitled to every
reasonable form of protection, but it is equally true that the exhibitor has a right
to determine the poliey of his own theater and operate it in his own way. They
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have 8o agreed by the adoption of the optional standard license agreement, The
distribntor may ask what he wants for his film, but I submit it is an interference
with the right of the exhibitor to opcrate his own theater if the distributor exacts
an agreement against double featuring. In my opinion such clauses now appear-
ing in Paramount, Warners, Metro, and R. K. O. contracts are illegal beecause the
contract used is nct the optional standard liceuse agrecment imposed by the code
—they are inconsistent with the general provisions of the optional standard
license agreement,  If it was intended that distributors were to have the right to
arbitrarily prohibit double featuring it would have been provided for in the form
of @ optional clause for use by those who care to use it. The fact that it was not
framed as an optional clause proves that it was never the intent of the parties to
the Atlnntic City conference to give that arhitrary power to anyone.

I also submit that the provision in the Warner contraect for the compulsory
licensing and exhibition (even to the point of demanding that trailers must be
exhibited 14 days in advance of exhibition) is alsolutely. iliegal, because their
contract ceases to become an optional standard license agfeement. There is no
more room in a standard exhibition contract for Warner trailers than there would
be for & requirement in the same contract that the exhibitor must also buy so
many shares of Warner stock. The Atlantic City conference adopted a form of
contract to he used for the sale of features, shorts and newsreels, and not for
anything elze. Warner Bros: therefore is not using the optional standard license
agreement.

I submit these thoughts solely from a desire to be constructive. I take my
duties as a member of the code authority scriously, and I feel it an obligation on
my part, particularly in view of the great number of independent exhibitors whom
I represent on the code authority, to point out what I believe to be in error. 1If I
am correct in my views, the code authority should take immediate steps to correct
the situation, '

Respectfully submitted.

Senator Kinvg. Was there not some suit recently instituted by the
Government of the United States in the Federal court in M’ssouri
against the alleged illegal practices of the code authority?

Mr. Myers. Senator, I have here & copy of an indictment lately
returned in the Federal court in St. Louis against three of the “big
eight’’ represented on the code authority, and two individual members
of this code authority, Mr. Warner of Warner Brothers and Mr.
Schaefer of Paramount. It relates to matters outside of the code, but
it shows possibly, I might suggest, a predatory tendency, or something
of the sort. At feast, two 0% the members of the code authority have
been indicted under the Sherman law.

The CHairMaN. Leave that with the clerk.

. Mr. Mygrs. I will leave that as a physical exhibit.

Senator Kina. What became of that suit that was instituted when
Colonel Donovan was acting in the Attorney General’s office of the
United States? Did that not involve some of the practices to which
you refer?

Mr. Myers. There were two.

Senator Kinag, Of course, that was before the code?

Mr. Myers. Yes, sir.

Senator King. It may not be germane to this inquiry.

Mr. Myegrs. It probably is. But my recollection is that the
Federal Trade Commission made an investigation at that time and
made representations to that effect.

Senator Kina. That this “big eight” or numbers of them were
violating the antitrust laws and recomunending prosecution by the
Federal Government?

Mr. Myers. That involved the compulsory ‘arbitration clause of
the former standard exhibition contract, and secondly, the operations
of a certain credit bureau established in the Hays organization.
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Both were condemned by the Supreme Court of the United States
and enjoined as a hoycott because what happened was that once these
tribunals set up by the industry made a decision, then the distributors,
and the producers of motion pictures agreed that they would not
supply a theater with pictures except on certain of their onerous
conditions und until he had met the requirements of that board.

Senator Kina, Was the judgment of the court carried out?

Mr. Mygrs. Yes.

Senator Kinc, Was it followed or enforced? )

Mr. MyErs. Yes, sir; by a decree. I will come to this a little later.
1 will show you where it ties into the code,

Senator Kinc. Your time may be limited, so you had better address
yourself to the mcst pertinent matters. )

Mr. Myers. Proceeding with Mr. Yamins’ letter {reading:)

Another matter that I wish to call to your attention is the failure of members of
the code authority to attend meetings even though in New York when meetings
are held. We have had 42 regular mecetings of the code authority, Messrs,
Warner and Schenck attended only the first two and have never been scen since.
Mr. Aylesworth attended perhaps six meetings aud then dropped out of the
picture. Mr. Kent was quite active at first but has not attended a meeting {or
about 6 months. Mr. Schacffer has also dropped out of sight, and recently
Mr. Cochrane has been absenting himself regularly. When these members are
absent they are not represented, with the exception of Mr, Warner, by & regular
alternate, but by any subordinate who ix convenient, so that continuity of thought
and poliey is itnpossible. This has anether great objection, in that men acting as
temporary alternates and occupying a subordinate position, are disinclined to
assume responsibility on any important question, and either vote wrong, or ask
that the matter be deferred, presumably until they can confer with the higher-
ups, so that there is always delay and delay. ‘

Senator KinG. Are those subordinates who represent the higher-ups
n,pgl?mted by them? o )

r. Myers, Oh, ves. This is_an hierarchy. Each man names
his subordinates and successors. It is very much like the College of
Cardinals. o ) o

. One of the great justifications for this meihod of appointing the
code authont'[y was that these ﬁreat men, these great leaders of the
industry would give it personal attention, that they would be fair
because of their distinction and power, that they would lean over
backwards, but the fact is that they have not attended to their busi-
ness, they do not come to the mectings, and it is entirely left to the
subordinates, most of them lawyors,

Continuing with Mr, Yamins’ letter:

Another matter that to me is unfair is that when a matter comes up in which a
member may be disqualificd to sit because his company's interests are involved,
he nevertheless is permitted to sit at the table and enter into the discuassion,
thereby influencing other members of the code authority, although he himself
does not vote. I have protested that this is utterly unfair, &s for example, when
& matter comes up on appesl involving an independent exhibitor and an aflilinted
exhibitor. The case has been closed, both sides fully heard, yot the independent.
is barred from the room but the affiliated’s voice is heard in the code authority
through his representative, and additional new evidence and argument is offered
by one side to the controversy without equal opportunity to the other,

Curiously enough, Senator, the code suys that un interested mem-
her of the code authority shall not sit in such a case, but the word
“sit” has been interpreted to mean ‘‘not vote”, but he ean sit and
participate.

Senator Kina, But they do sit and argue? -

Mr. MyEgrs. Yes.
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Senator King. And they give their views?
Mr. Myers. Yes, sir, [Continuing reading:]

It is obvious that this set-up is unfair to the independent exhihitor. Moreover,
my conclusion, after over 1 year’s service on the code authority, is that when the
independent receives little or no consideration when his interests conflict with
those of an aftiliated theater, the tendency is for the ‘‘boys’’ to stick together,
because their own interests are involved. “With few exceptions members of the
code authority (I. e., those now serving) seem to view matters solely from the
viewipoint of how their own interests would be affected, rather than from the
viewpoint of a broad industry problem,

Lack of time, since this letter must go out now to reach you in time for use at
10 a. m. tomorrow, prevents me from going into greater detail. With full reali-
zation that you are to use the data as well as this letter before a Scnate com-
mittee, I say emphatically that the present code is unfair to the small exhibitor
interests, and that the code itself even in its presert state, is being administered,
and interpreted against the interests of the independents and in favor of the
interests of the producer-distributors. This is due to the overwhelming majority
that they control on the code authority. Our code is over a year old, it has
mandatory provision for the publication of schedules of zoning, yet to date not
one schedule has been approved by the code authority though many were sub-
mitted months and months ago. To my mind there is only one remedy, and that
is a revision of the code with equal representation on the code authority of the
two economic divisions of the business—buyers and sellers of film—with Govern-
ment representatives in the event of a stalemate. I am certain that Mr. Charles
O’ Reilly’s views coincide with mine.

Mr. O’Reilly is another member of the code authority. [Continuing
reading:| :

Agproximately 2 months ago Administrator 8ol A, Rosenblatt appeared at a
meeting of the code authority and recommended that the code authority make a
study of the code and submit recommendations for revisions, and suggested that
a committee be appointed for this purpose. Not one thing has been done about
this—no committee appointed; and when the matter ia brought up by the execu-
tive secretary it is immediately dropiped, evidenecing that the producer-controlled
majority wants to keep the code as is in its own control.

The code authority’s extraordinary powers include the exclusive
power to recommend changes and amendments in the code. We have
saveral times written the National Industrial Recovery Board, Mr.
Williams, suggesting that the code be reopened to go into these
mstters. We have always received the most evasive replies, and I
think we can save time by just putting them in the record, if that is
convenient to you.

(The same are as follows:)

NoveMBER 21, 1934.
Mr, 8. Crav WiLniams
Chairman National' Indusirial Recousr%VBoard,
ashingion, D. C.

DEeaR Sir: The enclosed resolution demanding a congressional investigation of
the negotiation, writing, and administration of the Motion Picture Code haa been
adopted by the following organization of independent motion picture exhibitors:

1. Eastern Regional Conference of Independent Motion Picture Exhibitors
meetilr\lf at Atlantic Cit%'. N. J.

2. Motion Picture Theatre Owners of Western Pennsylvania meeting at
Pittsburgh, Pa.

3. Allied Theatre Owners of New York meeting at Albanny, N. Y.

B 4.t Independent Motion Picture Exhibitors of New England meeting at
oston, Mass.

6. Allied Theatre Owners of Michigan meeting at Flint, Mich.

8. allied Exhihitors of the Northwest meeting at Minneapolis, Minn.

7. Directors of the Georgia-Florida-Tennessee-Alabama Exhibitors Assoclation
meeting at Atlanta, Ga.

8. Allied Theatres of Wisconsin meeting in Milwaukee, Wis,
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9. Motion Picture Exhibitors of North Dakota meeting in Mandan, N. Dak.

These meetings were for the most part held prior to the retirament of General
Johnson as Administrator and when it appeared useless for the independent
motion-picture theater owners to expect any consideration at the hande of the
National Recovery Administration, Representations to a committee of the
House or Senate appeared to be the only way in which to bring the situation to
the attention of the responsible heads of the Government.,

Since the formation of the National Industrial Recovery Board the independent
exhibitors have been waiting to see if this body would take up and consider the
report of the National Industrial Review Board, headed by Clarence Darrow,
and put into effect some at least of their recornmendations.

It comes as & shock to learn that the National Industrial Recovery Beard,
instead of giving consideration to said report, proposes not merely to promote
Divisiona! Administrator Rosenblatt, whose removal was recommended by Mr.
Darrow, but also to leave him in charge of the Motion Picture Code, for the
unfairness and defects of which he is solely responsible.

This is an affront to many thousands of independent motion picture exhibitors
v{:ﬂc}g‘we do not be