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INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION

PEWAY, APRIL 5, 1935

UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met at 10:10 a. m. in the Finance Committee room,

Senate Office Building, Senator Pat Harrison (chairman), presiding.
Present: Senators Harrison (chairman), King, George, Clark,

Black, Gerry, Keyes and Capper.
The CHAIRMAN. he committee will be in order.

STATEMENT OF MRS. ANNA DICKIE OLESEN, STATE COMPLIANCE
DIRECTOR, N. R. A., STATE OF MINNESOTA

(The witness was duly sworn by the chairman and testified as
follows:)

The CHAIRMAN. You are the State compliance director for the
State of Minnesota?

Mrs. OLESEN. Yes sir
The CHAIRMAN. There was a matter testified to here the other day

with reference to Mr. Tracy's testimony. I suppose that is what you
are here about?

Mrs. OLESEN. Yes, sir.
The CHAIRMAN. You may proceed.
Senator KING. Who asked you to come?
Mrs. OLESEN. On the day of the hearing, Mr. Rosenblatt tele-

phoned me and told me that this testimony had come in and that I
should come to Washington at once with the files.

Senator KING. Who is Mr. Rosenblatt?
Mrs. OLESEN. He is connected with the N. R. A.
The CHAIRMAN. I think it was suggested in connection with the

testimony of Mr. Tracy or the other gentleman that you probably
ought to appear before the committee.

Mrs. OLESEN. Yes, Senator. And Senator Shipstead asked, I
think, that I might appear.

I want to thank you gentlemen for giving us a chance to answer
tbese charges. I know you are busy men and it is too bad that we
have to take your time, but it is important for N. R. A. and for
Minnesota and for our office that we give you a picture of the work
and clear the charges against us.

In the first place, anyone can file a complaint in our office. The
workings of the State N. R. A. compliance division in Minnesota and

1183



1184 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

all of the other States is compliance and not enforcement. We must
keep that clearly in mind, that these offices are compliance offices,
and our work must be done through persuasion and as conciliator.

We have absolutely no power or authority save as conciliators to
net as a board of review.

All matters that come to our offices are confidential, alsolutcly, so
fair as allowing the name of the respondent to be divulged, because,
for irtstance, one man might be jealous of another in trade or business
and file a complaint against him, and it might not be a correct com-
plaint, and we are not allowed to divulge to tie public the name of
any respondent. Perhaps after a complaint had been proven and the
facts had been proven in a case and a man had been considered a
violator, then the name can be given out, but even though we do not
divulge the names of these respondents.

Senator KING. You determine whether he is a violator, do you?
Mrs. OLESEN. Our office determines if there is a violation, and if

we can adjust that complaint, well and good. If we cannot, the
complaint must be sent to Washington, now to the regional office,
which is Omaha in our section.

The N. R. A. machinery is shot through with checks and balances,
because the checks and balances are safeguards of American liberty,
and I have worked in that office as executive director for a year,
and every day comes to me more how it is all protected from every
angle, especially the people who are complained against, the re-
spondents, as we call them.

Our office then acts as a board of review and we are busy with it.
We have cleared about 3,000 claims last year. That means a vast
contact with human problems. It is always of a controversial
nature, consequently these checks and balances must be ever present,
and to outline the work-I want to outline the work in just a word,
and I shall not detain you long.

Our office is managed largely through field letters from the Wash-
ington offices. All of our staff must read those field letters and study
them and be acquainted with their every provision. The nature of
the work demands guidance, so we all instinctively follow Washing-
ton's direction, because they have a greater grasp on the situation,
and a greater seasp on the work.

I am going to outline to you the safeguards, the checks and balances,
under which we work for the protection of the respondent.

Senator KING. You mentioned field letters which all of you must
read and follow, because, as you state, Washington has a greater
grasp of the problems than your people at home who wrote those
field letters?

Mrs. OLESEN. That, sir, would be a matter for Washington
N. R. A. to determine.

Senator KING. Who wrote them? Yov received them. Whose sig-
nature was appended to them?

Mrs. OLESEN. There was no signature appended to them.
Senator KING. No signatures?
Mrs. OLESEN, No, sir. They are field letters from N. R. A. I

want to state this, sir. Those field letters do not say what we iihall
do in individual cases, but it is simply a general outline of the work,
which I am now going to give you.

Senator KING. Have you any of them with you?
Mrs. OLESEN. I have not, sir; but we can get them.
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For instance, we cannot remove a "blue eagle ". We can in the
case of disputes of wages and hours or in a restaurant, but we have
not removed a "blue eagle" from a restaurant in Minnesota, and
even if we did so that would be subject to review by N. R. A. in
Washington.

The next thing, we can never cancel a contract. We have abso-
lutely no power over contracts. We cannot assess industry for code
assessments, that is, if a complaint comes to us that a certain firm
has not paid a code assessment, that must also be sent to Washington.

We cannot compromise on wages, once the hours have been estab-
lished. For instance, if a wage claim is filed against a firm and that
firm says, "We admit the claim but we cannot pay the wage, but we
can pay a compromise," then we must send that to Washington, now
to the regional office in Omaha. '

If we have a case which we cannot settle and we know there is a
violation, that case may be sent to the district attorney, but now the
State director has not power to do that. The regional office in
Omaha can send cases to the district attorney and not our office.

We cannot issue rulings, exemptions, or interpretations of codes.
We are under constant supervision. Many codes do not come under
our jurisdiction. All of these authorities are set up to handle wage
and hours provisions and fair trade practices.

We are under constant supervision because all over America today
people are writing letters to Washington, and never before as much
as they are now, and if we settle a case and both are satisfied, it ends
there. If one party is not satisfied, immediately they write to Wash-
ington and Washington questions us constantly as to the way we
settle our claims.

We must accept all complaints that come to our office. We have
no authority to do anything but accept those claims, and if we can-
not clear a claim satisfactorily to both sides, that cim must be sent
to Omaha. It used to be Washington, but now it is changed to
Omaha.

We have a pride in clearing our claims as fast as possible and want
to do our utmost to settle the claims, so that we need not put the
pressure on the regional office.

We are not interested, gentlemen of the Senate, in any contract
whatsoever. We are only interested in code compliance. Honor and
integrity must be the watchword, because if you do not have honor
and integrity in all of your dealings of that nature, when it is so
controversial, of course, it weakens the office.

The Perkins-Tracy case is only one of many cases that have come
to our office. As I said, we cleared over 3,000 cases last year. This
case of Perkins-Tracy involved fair trade practices and was brought
by the code authority. I might say that our office has jurisdiction
in hour and wage violations, and t'e code authorities have in most
part the jurisdiction over fair trade practice violations, but when they
find a violation which they cannot adjust, they bring it then to the
Government office and state the facts to the State office. And when-
ever we get a case from the code authority, we know it is a difficult
case, because the code authority has failed to bring about compliance
or agreement, and we know that our job is going to be that much
harder.

Senator KING. Is the code authority located in your State?



1186 INVESTIGATIONN OF NATIONAL RECOVERY ADMINISTRATION

Mrs. OLESEN. Yes, sir; the code authority who brought this care
was of the eleventh zone federation.

Senator KING. Who was the code authority?
Mrs. OLESEN. Mr. Herman Roe is his name. I do not know just

what the cI -ienth zone federation comprises as to States, but I
know that Minnesota is in that zone.

The CHAIRMAN. I think that the question at issue, from the testi-
mony given was that probably you, in your capacity, had taken
action in writing a letter assessing a certain penalty, before the
authorities should have taken action,

Mrs. OLESzN. I will explain that, Senator, as I come to it.
Senator KING. And also that you sat in, in the determination of a

matter as to which you had no jurisdiction whatever.
Mrs. OLESEN. I am coming to that.
Senator CLARK. Furthermore, that you requested the State author-

ities to cancel the contract and not make the award.
Mrs. OLESEN. I am coming to that. In due time we will arrive at

it all.
The cases that are brought by the code authorities are the most

difficult cases we have, as I said, because they have failed to bring
about compliance and then it is our job. If we fail, then we send it
on to the next higher authority. What I want you to get clearly is
the picture that we are a compliance office and not an enforcement
office, and that we must win by persuasion, conciliation, and education.

Mr. Roe of the eleventh zone federation code authority came to
me to talk about a case. He said that they had a case now which was
agitating them very much under the Graphic Arts Code, and when he
said "graphic arts", I knew that we would have a very difficult case
before us, because that code is hard to determine just sometimes what
are the provisions.

The whole matter of the State printing or this printing was new to
me, and the first thing I wanted to do was to find the background of
the case, what it was all about. Mr. Roe filed a complaint with our
office.

Now, gentlemen, I would have you know that we must take these
cases. It does not matter who files them. When filed, they are our
job and we must take them and do the best we can with them.

We do not always know the background.
I do not want to be facetious, but one day a woman came and

brought a complaint to our office. We were putting it through the
mill, going to call up the respondent and ask him to come to the office
and see if we could make an adjustment, and a man came in very much
agitated and lie said, "Don't do anything about that case. I under-
stand there is a complaint filed here. I do not work over hours," but
he said, "This lady is a widow and likes my company, and I tell her
that I am working nights so that I don't have to go out and see my
friend." [Laughter.]

There was a case, We had to take it up. The man swore that he
was not working overtime.

So, no matter what the case, we must take it at our office, and that
office is just shot through with these human problems.

So we accepted the file. Mr. Roe was very insistent that we begin
action. Every complainant wants action immediately. Sometimes
they write in and say, "We sent in a complaint 3 days ago, and why
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haven't we received the wages we should have been getting?" It has
to go through the mill, and we have to go through it carefully, because
there is so much at issue.

Now, I am coming to the matter of the State printing. I did not
know the background of State printing. The first thing that I had
to ascertain was, was Federal money involved? There again, when-
ever Federal money is involved, we have no right to handle the case.
We must get what facts we can and send that to the Government
contracts branch in Washington.

The first thing I had to ascertain was, was Federal Government
money involved? If Federal Government money was involved in the
printing or whatever contract it is-it does not matter under what
code-we must send that to Washington.

So the first thing I did was to call Mr. Gene Spielman, who is the
State printer for our State. We are in constant telephone conversa-
tion between the State departments-our office, and between many
Government agencies-and that is because there are many matters to
clean up which can be cleared up quickly and speedily by telephone,
so we maintain this telephone communication between the various
offices.

I called Mr. Spielman and I Raid, "There has been a complaint
filed here under the Graphic Arts Code, and I want to know if these
cases or this printing that is being done involves any Federal money.
Are you doing any printing that involves Federal money?" He said,
"No; absolutely not; it was all State funds." And therefore the
Federal Government could not be interested from that standpoint.

I then thought, "What shall I do to get some more light on this
matter?" And I called Mr. Ericson, I think, who is the State pur-
chasing agent. We had had some other complaints in regard to air-
trade practices in regard to people complaining on State matters,
where awards and contracts to people were given and contracts made.
The rivalry is very keen.

I asked him what was going to be his policy regarding State con-
tracts and the N. R. A.; were they going to award contracts to people
whether they were in Violation of the code or not? And he said that
all contracts would have to be awarded on the bids, of course, and
given to the lowest responsible bidder; that that was the State law
and upon that they were going to stand.

That was a matter of policy that I wished to know, what the policy
of the State would be in any case that might come before the State
authorities who awarded the contracts.

I thought no more of the matter, but I immediately saw that that
would be the policy, that they would give that work to the lowest
responsible bidder.

Now, under the Executive Order No. 6646, when Federal money is
involved, the purchaser, the one awarding the contract, has the
bidder sign a compliance certificate, and that is given out to the man
who signs the compliance certificate who is the lowest bidder, regard-
less of whether lie has any violation. That is, it is not up to the man
who actually accepts the contract to find out whether the man that
is getting the contract is in violation or not. That is N. R. A. busi-
ness,

And they award the contract on the compliance certificate, and
then look into it later, and I think that is a very good system, because
if you did not do that, you would hold up these awards too long.
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So that was the policy that the State of Minnesota adopted, They
are in sympathy with the N. R. A., certainly, but they were awarding
their contracts to the lowest responsible bidder.

At that time that I talked to Mr. Ericson, I (lid not discuss with
him any individual firm or corporation or business man who was
in violation. I was asking for policy.

Shortly after, there appeared in one of the St. Paul papers an article
stating t that I had protested the Perkins-Tracy bid. I was much
agitated over that because, first of all, all of the charges against any-
body in our office must be confidential, because you do not know
whether they are in violation or not.

Tr. Smith Scoggin, who testified here the other day, and who has
worked very well with our office, who is the labor leader, called and
told me that this was in the paper, lIe told it to me yesterday when
we had a conference, and I immediately called the paper and said
that I had never entered a protest on any bid, that anything that
came to our office in the way of a violation was of a confidential
nature, and that appeared in the paper. There was a headline in
that article which was bad-I cannot just call it to mind now-but
there was nothing in the statement which would call for that head-
line, and I was in no way interested in the contracts. I was only
interested in the enforcement or compliance with the codes.

That publicity was unfortunate, but never came from my office,
never came from me, and no one was authorized to make any such
statements, and it was corrected in the paper when Mr. Smith Scoggin
called my attention to it.

Mr. Zwickel, executive assistant in my office, sent a letter which
will be in the record-I have the file here-sent a letter to Mr. Spiel-
man telling him that the four companies--there were alleged violations
of four companies of which Perkins-Tracy happened to be one.
The other three names are given in the file.

Then the next thing was the hearing. You do not know when a
new complaint is filed whether a man is in violation or not and there-
fore you must absolutely keel) it of a confidential nature.

The next thing to find out was, was this company in violation or
not; so we called a hearing to bring everything to the light of day to
find out whether or not they were in violation. Each side had coun-
sel, and Mr. George Tracy employed Mr. Rumble, who is one of the
very splendid attorneys of the Northwest and a brilliant man, The
code authority employed Mr. Firestone, another very splendid law-
yer. They came to our office for the hearings.

Those hearings, e1 course, are informal. It is not a court, we are
simply trying to find the facts in the case,

I forgot to mention one check and balance, which is in N. R. A.,
which is one of the most splendid things we have, which is the State
adjustment board. The State adjustment board is advisory to the
State director, That State adjustment board is composed of the
gentlemen called by the employer, one by the employee group, and
the third man is chosen by the other two, and is an impartial member.
In Minnesota we have a splendid adjustment board. Mr. Klapper,
who represents industry, is a far-seeing man, a man who has made a
success of life. Mr. Cunningham, who has the confidence of the labor
and employer group, is vice president of the American Federation of
Labor, a man grown gray in the service of labor, and Mr. Jewett, an
engineer.



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1189

I called that board in order that they might counsel and advise
our office, because I knew it was a hard fought case, the code author-
ity oim the one side fighting for compliance, and on the other side
Perkins-Tracy saying that they had not violated the cde.

The great thing was to bring that into the record. We had not
sat one (lay in that case before the State advisory board said, "That
(ase has to )e sent to Washington, there is much involved in the N ay
of tecmialities, mid the code is hard to und rtand, but we will get
it i:, the record and send it to Washington."

So then the hearings went on, and these hearings will lie left for
you to read and look over.

Those hearings were fie1d in July. At the eud of those hearings
the State advisory board wrote a letter to me, giving their findings
or advice, which was to send the case immediately to Washington
because we wanted wiser heads than our own to look into the whole
matter.

'[he whole time we were trying to protect Perkins-Tracy, protect
industry, maintain justice, and we are not interested in contracts.
We are interested iii a coml)etitive hilatiue between industry so that
they can make sc.. money, and that labor can have their profit, too.
That is all we are interested in.

Then the file was ready, and the State advisory board gave their
decision, findings, and advi(ce to send that file to Washington. Wash-
ington went through the file to determine if there were a violation.

I want to, if I may, just go back to one thing. During the hearing,
the newspaper men of St. Paul and Minneapolis clamored to come in
because they said, "This is such a vital matter that we want to know
what is going on." I said, "No; you cannot come into this hearing
because it is confidential; we dare not let anyone in because it is
confidential, except those involved, until we know if there is a viola-
tion." And so insistent were they to come into that hearing, that
I wired Washington to ask if they cannot come to the hearing, and
Washington wired "No" that they were getting the facts there, and
nothing should go to the public until they knew whether there was
a violation or not. So I tried to protect the Perkins-Tracy Co. from
undue publicity in the matter.

As you read their testimony, gentlemen, you will find in the files
no word of a cancelation of a contract by any N. It. A. person, official,
adjuster, or by the adjustment board. When this hearing cane to
our oflice and before the hearings started, it was never the matter of
the cancelation of a contract; it was the mat erof finding out whether
the Perkins-Tracy Co. had violated the graphic arts or not.

Then that was sent to Washington for a determination, and Wash-
ington found a violation and returned the file to us as of January 18,
1935. The finding was that there was a violation at, the time the
bid was made, which we think was about July 9. The Perkins-
Tracy Co. had not used any method of cost finding accepted by the
National Code Authority and approved by the Administration-we
talked it over yesterday, and he said the same thing. That was the
finding of Washington.

Senator CLARK. Was there more than one method of cost account-
ing set up by the code authority?

Mrs. OLESEN. In Washington?
Senator CLARK. Anywhere.
Mrs. OLESEN. That I cannot answer.
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Senator CTARA. The testimony here the other day was that the
crux in the case was that under the cost-accounting system arbitrarily
set up by the code authority, everyone in the industry was required to
arbitrarily charge off 10 percent of the original cost for depreciation,
no matter what the actual value of the property was at the particular
time, and it was a violation of that that led to the controversy.

Mrs. QLESEN. Then I cannot answer, but there was a cost-account-
ing systern set up at that time.

Senator CLARK. Do you know whether it set up a 10-percent
depreciation of the original cost?

Mrs. OLESEN. That, sir, I cannot answer.
Senator CLARK, The statement here by Mr. Tracy was that the

only violation of the code as far as setting up the cost accounting was
that he insisted on setting up actual depreciation according to the
standards prescribed by the United States Bureau of Internal Revenue
and they insisted upon setting up this arbitrary and artificial deprecia-
tion.

Mrs. OLESEN. That you will find in the file of the testimony.
There was a cost-accounting system set up by Washington, but the
finding was that he had not used any method of cost finding accepted
by the National Code Authority and approved by Washington.

Then that file was sent back to us and we were asked to find out the
actual cost of his production. If we could not get that, to have him
then submit their present system of cost finding.

That present system of cost finding was sent in a letter to Washing-
ton by Mr. Leffert, who attends to those matters for Mr. Tracy.
Washington told him after that letter, Washington found them desper-
ately to be in violation at the time the bid was made. There is still a
question whether or not they are in violation at the present time.
That matter is under consideration in Washington now-as to whether
they are in violation at the present time--but under Mr. Leffert's
cost-finding system which he sent to Washington, Washington found
that they were in violation at the time the bid was made.

The CHAIRMAN. That was prior to March 22, 1935?
Mrs. OLESEN. Yes, sir.
The CHAIRMAN. And then you wrote your letter to them?
Mrs. OLESEN. You mean wrote my letter to the Perkins-Tracy

Printing Co.?
The CHAIRMAN. Yes.
Mrs. OLESEN. Yes, sir.
The CHAIRMAN. So your action was taken after Washington?
Mrs. OLESEN. Yes, sir. On that case I checked with Washington

because I knew this was a difficult case, and we are jealous of our
reputation in Minnesota. I am personally, and I am jealous for the
reputation of the office and the N. R. A. and the Administration in
general; so when they found that Perkins-Tracy was in violation at
the time the bid was made, after Mr. Leffert had sent the cost-finding
system to Washington, Washington advised that I might assess the
costs of the hearings on the Perkins-Tracy Co. The cost of the
hearing, as I remember, was over $700, and Perkins-Tracy-it was
figured that Perkins-Tracy's legitimate assessment might be made
there for the cost, or a little over $300, as I remember it.
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Senator CLARK. Do you know anything in the act that gives the
compliance office authorityy to assess costs?

Mrs. OLESEN. Under that code. It was on advice from Wash-
ington, and it is under the Graphic Arts Code.

Senator CLARK. You mean on advice from N. R. A. at Washington?
Mrs. OLESEN. Yes, sir.
Senator CLARK. So that the N. R. A. here assumes authority to

ask for costs in the case of hearings?
Mrs. OLESEN. The Graphic Arts Code allows that. We were

working under the code.
Senator CLARK. May I ask this: it was stated here the other day

that the four largest people in the graphic arts business-the four
largest printers, I suppose you would call them-are able, as against
all the other printers in Minnesota and North and South Dakota
combined, to elect an absolute control of the code authority. Do
you know whether or not that is true?

Mrs. OLESEN. I cannot answer that. We are not accountable for
the code authorities. They are thrust upon us.

Senator CLARK. I understand that, but I ask you the facts.
Mrs. OLESENT. I don't know; I cannot answer that, but we are not

responsible for the code authorities.
Senator CLARK. I know you are not responsible. I ask you for a

fact.
Mrs. OLESEN. That I do not know. I cannot answer that question.
Senator CLARK. Is it also true, or do you know, that the Tracy-

Perkins Co. actually paid its worknen something like 100 percent
more than these four large companies who compose the code authority?

Mrs. OLESEN. We have asked Mr. Perkins-Tracy to submit his
wages and hours to us, and we have never gotten them, so I cannot
answer that. We have asked for it, but we have never gotten them.
The letters in the file will show.

Senator CLARK. He testified to that effect.
Mrs. OLESEN. That may be; I would not doubt that, but we have

never been able to get his wages and hours.
Senator KING. TIhere was no complaint about wages?
Mrs. OLESEN. No, sir; they were clear on that. It is a fair-trade-

practice case.
I called Mr. Rumble who was Perkins-Tracy's lawyer, to our office

and told him that we had assessed these costs. I presumed he had
gotten the letter already. The code authority happened to be in the
office also, and when Mr. Perkins-Tracy said, "Who will get this
money for the assessment?" I said "That goes to the code authority
to pay for the hearings." He said," i would not give the code authority
a cigar." And, as far as I knew, it has net been paid yet.

I have given you the facts as I have them. We spent days trying
to find the facts in this case. The file is all in Washington, everything
is here open for inspection.

There are some more matters, but I want first, rith your per-
mission-the statement was made by Mr. Smith Scoggin, and I deeply
am disappointed in that statement-Smith Sccggin knows how we
have fought for labor in Minnesota-and he said that we were not
enforcing the code in the Graphic Arts Code as to hours and wages
among these other printers. I wired our office to, as explicitly as
possible, give me the number of cases wA had horndled under tbe
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Graphic Arts Code, We have collected $3,696 in back wages urder
the Graphic Arts (ode, and this money has gone to 45 employees,

And I want to read to you the telegram sent to Mr. MeKnight,
special assistant counsel of the N. R. A,, Washington, who called on
us to find out if Mr. Smith Scoggin's remarks were true that the
Minnesota office had not done its best for labor. I wish to read this
telegram:

ST. PAUL, MINN., April/, 1936.
A. G. McKNIOHT,

Special Assistant General Counsel National Recovery Administration,
Washington, D. C.:

State Director Anna Dickie Olesen has given this office the fullest cooperation
particularly in the matter of the collection of wages due to employees who have
een paid less than code wages. Organizer Ray Wentz, of the St. Paul Trades

and Labor Assembly, authorizes me to say that lie has received 100 percent co-
operation from the director.

GEo. W. LAWSON,
Secretary Minnesota State Federation of Labor.

The next comes from the grand old labor leader of Minnesota, Mr.
Cunningham, and lie says:

A. 0.MeE~sisTMINNEA POLIS, MINN., April 4, 1936.A. G. McKNIGHT,
Special Assistant General Counsel National Recovery Administration,

Washington, D. C.:
As president of State Association Journeymen Plumbers and Steamfitters, vice

president State federation of labor, and organizer of Minneapolis Central Labor
Union, I want to endorse Mrs. Anna Dickic Olesen's administration of the State
compliance board no complaints from labor throughout the State.

T. E. CUNNINGHAM.

This one is from Mr. J. B. Boscoe, who has to do with' printing
labor in the printing trades:

MINNEAPOLIS, MINN., April /1, 1935.
ALEXANDER McKIGHT,

Special Assistant General Counsel N. R. A., Washington, D. C.:
The undersigned, who is president of the Minneapolis Allied Printing Trades

'Council, and business agent and secretary of both Minneapolis and St. Paul
Printing Pressmen and Assistants Union, has had numerous occasions to-call upon
Anna Dickie Olesen, State national recovery administration compliance direc-
tor, during her tenure of office in connection with various code compliance matters.
I have received the fullest and most satisfactory cooperation. The problems pre-
sented on behalf of the printing trades have been weighty and involved and I have
always found her to be fair and impartial in connection with all of her endeavors.

J. B. BoscoE.

I think that answers, perhaps, the charge on the labor side of it.
They accused our office or myself of persecution, intimidation,

coercion, and collusion. I deny all of the charges. We persecute
nobody, we intimidate nobody, we coerce nobody, and we are not in
collusion with anybody.

We are not interested in anybody's contracts anywhere in Minne-
sota. We are only interested in code compliance to give industry a
fair break to get its balance of trade right, and to give labor its fair
share of the fruits of its wage, and so that industry works under its
fair-trade practices.

Mr. George Tracy is fulfilling his contract. Washington has found
him in violation of the code of his industry on the' day the bids were
let. It is now to find out whether he is in violation yet, but he is ful-
filling his cgntra~t. He is printing the House Journal and the Senate
Journal and he is doing a good job of it as far as I can see. .
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Senator BLACK. May I ask you a question, of what Washington
found him guilty of? I have a letter here and I want to see if this is
correct, I have your letter here in which it says that he was fined
$300--

Mrs. OLESEN. Not fined; assessment of the cost.
Senator BLACK. Here is what it is for, as I read it in the letter:
While the letter from the Central Accounting Bureau does not give sufficient

evidence in the point of the statement made that the cost-finding system being
maintained by the Perkins-Tracy Co. conforms to code requirement, the letter
does state clearly that the cost-finding system, now operating by the Perkins-
Tracy Printing Co., is not in accord with theprinciples and methods of cost
finding declared by the United Typothetae of America and effective under the
code.

What is the United Typothetae of America?
Mrs, OLESEN. It is an organization of printing employers.
Senator BLACK (reading):
The United Typothetae of America standard cost-finding system, which is

the effective cost-finding system under the code, requires that depreciation be
charged into the cost at the standard rates based on original cost, manufactured
sales price of the equipment when new.

Senator CLARK. That is like paying for a dead horse, dead horses.
Senator BLACK (continuing reading):
And such depreciation has to be included in the cost even though the asset

has been fully depreciated.
In other words, it is true, is it not, that he has been assessed $305

because he refused to follow a rule which required him to put in as
a part of the cost a value which has already been fully depreciated?

Mrs. OLESENq. The matter of what the code says there is not under
my jurisdiction.

Senator BLACK, I am not talking about that. But that is what
he is assessed for, is it not?
" Mrs. OLESEN. He is assessed, sir, but he has not paid it. You
know, Shakespeare says-

Senator BLACK (interposing). Do you think it is fair to the public
that has to buy the goods-if the gentleman there alongside wants
to testify, I suggest that he be sworn.

Senator KING, Yes; I think that is a good idea.
Senator BLACK. That is perfectly all right for me if it is better for

him to answer. I have no objection, but I simply want to get at the
facts. Do you think it is fair personally to the consumer and to the
country to let a man take a machine that we will say will cost him
$3,000, that he has been charging off on for 10 years and has charged
all of the $3,000 off before depreciation, and still require him by law
or by regulation to put in as a part of the cost a continued depreciation
after he has fully absorbed every dollar of depreciation in past years?
Do you believe that is right?

Mrs. OLESEN. Well, Senator, I will have to give that some thought.
Senator BLACK. Let us see if you will. Let us take for instance a

typesetting machine. It costs $3,000. The theory is that it depre-
ciates each year, as it does and therefore that when you begin to
estimate the cost, you should permit a charge-off for the value of that
depreciation. Now, we have it going on for a period of years and they
charge off the $3,000, and then we will say that it goes on 2 more
years and they charge off $600 more.
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So by that time they have charged off $3,600. Do you think it
right that that should continue, that they should continue to charge
off until perhaps they reach $5,000 depreciation for a machine that
only cost $3,000 originally?

Mrs. OLESEN. Well, that is a code matter.
Senator BLACK. I am not talking about the code. I am talking

about a simple matter of justice. Do you believe in any such
principle?

Mrs. OLESEN. I do not think it is a fair principle; no, sir.
Senator BLACK. It hardly seems honest; does it?
Mrs. OLsEN. But there may be other factors in there, too.
Senator BLACK. What is the difference between that and putting

down $1,000 as a cost where there is no cost at all? Suppose they
put $1,000 there for a salary when they did not pay any salary, would
that be honest?

Mrs. OLESEN. No, sir.
Senator BLACK. Is it honest to put down to depreciation $5,000 for

the cost of a machine that only cost $3,000?
Senator CLARK. And then declare a man to be an outlaw if he

does not do it.
Senator BLACK. And then assess him $300 for disregarding the

common laws and decency and morals and honesty.
Mrs. OLESEN. On that I am not prepared to answer your question.

That is a question-
Senator BLACK (interrupting). You certainly have some ideas of

fairness?
Mrs. OLESEN. Absolutely.
Senator BLACK. Do you believe it is fair to the country and to the

consumer to require a man to charge off more than the thing costs
and make him fix a price on that basis?

Mrs. OLESEN. It seems the question here is what kind-
Senator BLACK (interrupting). That is the question I am asking.
Mrs. OLESEN (continuing). What kind of a yardstick did he meas-

are his costs by?
Senator BLACK. He has been assessed $305 for failing to comply

with a code provision which requires him to continue to charge off
and absorb that as a part of his cost after it has already been charged
off. Do you believe that is fair? You are interested in the Admin-
istration, and I am sure you are, as you say.

Mrs. OLESEN. I am.
Senator BLACK. Do you believe that this Administration or any

other administration can justify the requirement that there be a
charge off as a part of the cost when there are no costs to be ab-
sorbed? I am interested in the Administration, too.

Mrs. OLESEN. Yes, sir; absolutely.
Senator BLACK. Do you believe that any such rule should be sup-

ported for one instant by a person that wants to have decency and
honesty and fair dealing by a man who is engaged in business?

Mrs. OLESEN. You are putting a big question, sir. That is a ques-
tion of the code. Now let us go to the question-

Senator BLACK (interrupting). Let us not go to anything else.
That is a very simple question. A mae has been assessed $305. 1
have read you the provision on which he has been assessed.

Mrs. OLESEN.On the cost of the hearings.
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Senator BLACK. It requires him not only to charge off on the
original cost when he may have paid only one-third of it, but it re-
quires him after he has charged off every nickel, then to continue to
put down as a part of his costs something that it has not cost him at
all.

Mrs. OLESEN. The question of the assessment was not an assess-
ment to get anything back for the violation. The assessment was
on the expense of the finding out whether lie had violated or not.

Senator CLARK. But the net result is that he is charged $305 for
being told that he is in violation of the code and outside of the law,
for having put in depreciation under the rulings approved by the
United States Bureau of Internal Revenue.

Mrs. OLESEN. But, Senator, you see, if ho had been proven inno-
cent, he might have been called upon to pay his costs for finding out.

Senator CLARK. So he has to pay $305 in either event.
Senator BLACK. I have here the statement that you made to him,

signed by you, telling him why he is assessed, and it is this statement:
It is clear that the cost-finding system and the methods that are described as

being maintained by the Perkins-Tracy Co. do not conform to code requirements.
Mrs. OLESEN. That is true.
Senator BLACK. That cost-finding system requires him to put some-

thing in as a part of the cost that was not a part of the cost, because
it required him after he had depreciated every dollar of cost, to con-
tinue to add to his cost something that he had not paid out.

Mrs. OLESEN. But, sir, if there is something wrong in the code

there, our office had nothing to do with the writing of that code, you
see.

Senator BLACK. I know that, but you are part of the N. R. A. and
I want to see whether or not those who are charged with the respon-
sibility of this and in responsible positions, whether they approve of
methods which assess a man or an assessment--

Mrs. OLESEN (interrupting). That may be very true-
Senator BLACK (continuing). Because he declines to do something

which frankly I consider to be dishonest.
Mrs. OLESEN. That is why these hearings are helpful, to bring to

the light of day-
Senator CLARK (interposing). It was not helpful to Perkins Tracy?
Senator BLACK. Do you think you could justify an assessment

against anybody for putting down $1,000 wages as a part of their cost
that the had not paid. Do you believe you could?

Mrs. (LESEN. May I get that question again?
Senator BLACK. Would you justify or fail to condemn any company

that put in as a part of its cost of production, $1,000 in wages that they
had never paid out?

Mrs. OLESEN. But, Senator, the point is-
Senator BLACK (interposing). Do you believe that is right?
Mrs. OLESEN. Senator, as administrative officer, we may have

to-
Senator BLACK (interposing). Do you believe that is right?
Mrs. OLESEN. May I answer in this way, sir?
Senator BLACK. I want to know whether you think it is right or

not?

11i072-35-irw 5-2
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Mrs, OLESEN. I can answer it in just one moment-
Senator BLACK (interposing). I did not ask you anything but

whether you think that system is right.
Mrs. OLESEN. Perhaps the system is not correct.
Senator BLACK. If yOU as State compliance officer should run up

the figures on a report on cost where a man had put $1,000 in for wages
that he did not pay out, would you condemn it or approve it?

Mrs. IOLESEN. I would condemn it.
Senator BLACK. Suppose you find him putting down $1,000 for the

purchase of a machine when he had only paid $100 for it, would you
condemn it or approve it?

Mr11-s. OLESEN. You might as an individual condemn something, but
it is the law. You may have to administer a law which--

Senator BLACK (interposing). Would you condemn that-frankly,
I do not believe any such thing as that'would be approved of as the
law, and I think any decent court would strike it down instantly, but
I want to know if there should come to you a report on costs where a
man was reporting that he paid $1,000 for a machine, when you found
out he had paid only $100, would you condemn it or approve it?

Mrs. OLE',SE'N. That is not right.
Senator BLACK. Of course it is not right. And it is not right either,

Mrs. Olesen, is it, to require anybody who chooses to charge off the
depreciation on a machine that cost $3,000, requiring them to charge
off $3,600 or $5,000 or $10,000. That is not right, is it?

Mrs. OLESEN. You are now attacking a section of the code.
Senator BLACK. I am just talking about simple every day principles

of honesty and ethics and morality. Do you believe that is right or
wrong?

Mrs. OLESEN. I think we must put the costs as they are.
Senator BLACK. In other words, you think it is wrong to put them

at anything except what they actually are? I am sure you do. I
realize you want to be loyal and I think you should, but in this case,
frankly, I think loyalty requires that ' you think that is wrong that
you should say so. You are a Government official.

The CHAIRMAN. Do you desire to give an opinion on that?
Mrs. OLESEN. I am not familiar enough with the Graphic Arts

Code to sit in judgment upon it. The costs were assessed according
to the Graphic Arts Code.

Senator CLARK. Do you think it is proper for the N. R. A. to re-
quire a man under penalty of being declared in violation of the author-
ity of N. R. A., do you think it is fair for the N. It. A. to require a man
to do something that will land him in jail if he did it in making out his
income-tax return? If he followed the same method in making out
his income-tax return?

(No response.)
Senator CLARK. In other words, if a man went to work and de-

liberately padded this depreciation in making income-tax returns, and
did it knowingly and deliberately, he would be very likely to land in
jail. Do you think it is fair for the N. R. A. to require him to do that
very thing in making up his cost?

Mrs. OLESEN. Well, I am sure the N. R. A. wants to be fair and

just to everyone, and if there is something wrong in that code, hear-
ings like this will help to correct it.
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Senator CLARK. 1)o you think that is fair for the N. It. A. to
compel a man to do something that would be a crime if he did it in
making out his income tax?

Mrs. OLESiENx. The income tax and this are two different thing,.
Senator CLARK. They seem to be.
Senator BLACK. I want to ask you one other question andl [)':im

sure you will answer this one. Do you approve of assessing t man
a penalty-Mrs. OL 'SEN (interposing). A penalty?

Senator BLACK. Making him pay out everything because lie de-
clines to be dishonest?

Mrs. OLSl1;N. Well, taking it from that viewpoint, but are you
stating it correctly, Senator?

Senator BLACK. I am just asking you if you believe lie should be
assessed a penalty for doing something that is dishonest?

Mrs. OS.:siN. On general principles, no; that is right.
Senator BLACK. That is exactly what I thought.
The CHAIRMAN. rs. Olesen, as I understand, you were trying to

carry out your administrative function?
Mrs. OLESEN. Yes, sir.
The CHAIRMAN. I think you have covered the case.
Senator KING. I would like to ask one or two questions. How

many officials are there in the N. R. A. in your State? The whole
organization.

Mrs. OLESEN. I think there are about 20 of us.
Senator KING. And who pays the salaries of all these 20?
Mrs. OLESEN. The Government.
Senator KING. Where did you get your authority-and I ask for

information-to sit in at this hearing when $700 was alleged to be
due because of the costs?

Mrs. OLESEN. That was a hearing held in our office. I was not
there all the time, but it was my duty to be there, you see.

Senator KING. Do you participate in those hearings?
Mrs. OLESEN. Yes, sir. That is, partly. I do not always go into

the hearings but that is a part of the routine to try to find the facts.
Senator KING. Is it a part of your duty to sit at those hearings and

make findings?
Mrs. OLESEN. Findings?
Senator KING. Yes.
Mrs. OLESEN. If we cannot make the findings-the adjustment

board advised that there was such intricate-the code was difficult-
to send it to Washington to get the findings.

Senator KING. I am just trying to find out the modus operandi.
Mrs. OLESEN. Yes; that's fine.
Senator KING. And I was wondering what your authority was,

,whether you were one of the fact-finding committee there, or whether
it was somebody that was sent from Washington or the region.

Mrs. OLESEN. The facts went into the record.
Senator KING. Who presided?
Mrs. OLESEN. Mrs. Zwickel, my executive assistant.
Senator KING. Then the hearing was under your jurisdiction?
Mrs, OLESEN. Yes, sir. ... .. .
Senator KING. How did you reach the conclusion that $700 was the

cost? What was the basis of those costs?
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Mrs. OLESEN. They were assessed as the cost of the two lawyers
and the transcript.

Senator KING. I beg your pardon?
Mrs. OLESEN. The cost of the lawyers and the transcripts. Isn't

that so?
Senator KING. You may ask that of him if he knows. I just want

to know how you reached the cost of $700.
Mrs. ULESEN. That was actual cost of the hearing that was sub-

mitted to Washington, you see.
Senator KING. Lawyers' fees or cost of transcript?
Mrs. OLESEN. They were lawyers' fees and cost of transcript; yes,

sir.
Senator CLARK. You mean Tracy-Perkins had to pay the fee of the

adverse lawyer also?
Mrs. OLESEN. Half of it. And the code authority paid half of

Perkins-Tracy lawyer.
Senator KING. But finally the Government has to pay a part of

that?
Mrs. OLESEN. Oh, no, sir. They did not need to have hired laywers,

Senator King. They could have come in without attorneys. Most
of our cases we hear without attorneys.

Senator KING. But I understood you to say that the code authority
had a lawyer?

Mrs. OLESEN. The code authoity came with a lawyer. The
respondent and the complainant. The complainant was the code
authority in this case. Many times lawyers come with complainants
and with respondents. They are allowed to have counsel.

Senator KING. Who paid the code authority lawyer?
Mrs. OLESEN. I presume the code authorty. We did not. We

have nothing to do with that. When a man brings counsel with him
into the office, he pays the counsel.

Senator CLARK. What we are trying to get at is, did the matter of
lawyers' fees form a part of the cost that you assessed against these
people?

Mrs. OLESEN. Yes, they did.
The CHAIRMAN. Won't you put into the record an itemized state-

ment of what made up that $700?
Mrs. OLESEN. Here it is right here. The transcript of the hearings

before the State adjustment board, 1 copy for the code authority and
3 for N. R. A., $275; counsel fee in connection with the above hear-
mg, $450; and iticidentals, $50; the total was $775. You will have
this in the record.

The CHAIRMAN. Thank you very much.
Mrs. OLESEN. May I just say this, that Mr. Tracy is fulfilling his

contract; he has his people in. The contract cannot be taken from
him because it is State money involved and not Federal money, and
this case we handled as we have handled all other cases. It was a
harder case, that is all; harder fought on both sides; we did our duty
as we saw it. We were not in favor of either side; we were trying to
find the justice in the case, and I deny collusion, intimidation, or
these other charges because we are faithfully before God trying to
do our duty and will continue to do so regardless of anything that
happens. I thank you very much, gentlemen.

The CHAIRMAN. [hank you, Mrs. Olesen.
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(The following statement was received from Mr. Herman Roe, exec-
utive secretary, Eleventh Zone Federation and St. Paul Typothetae.)

STATEMENT OF HERMAN ROE
STATS OF MINNEOTA

County of damecy, as;
Herman Roe, being first duly sworn, desposes and says that he is the executive

secretary of the Eleventh Zone Federation, the zone code administrative agency
for the commercial relief printing industry, division A-1, Code of Fair Compe-
tition for the Graphic Arts Industries, with jurisdiction over the region including
the States of Minnesota, North and South Dakota, and Douglas County, WIs.,
which official position he has held since March 1934.

Further, that he is the executive secretary of the St. Paul Typothetae, regional
code administrative agency for the commercial relief printing industry, division
A-I, Code of Fair Competition for the Graphic Arts Industries, which agency
has jurisdiction over all commercial printing establishments located within tile
city of St. Paul, Ramsey County, and a portion of Dakota County, and that he
has held this official position since December 10, 1934.

That he is a resident of Northfield, Minn.
That the statement of facts made in the following letter are true and correct

to his best knowledge and belief.
L'ERMAN Ron.

Subscribed and sworn to before me this 12th day of April 1935.
[SEAL] NEWELL N. NELSON,

Notary Public, Ramsey County, Minn.
My commission expires April 15, 1939.

ST. PAUL, MINN., April 12, 1935.
Senator PAT HAnnIsoN,

Chairman Committee on Finance
United States Senate, Washington, D. C.

DEAR SENATOR: On April 4, in my official capacity as executive secretary of the
Eleventh Zone Federation and of the St. Paul Typothetae, zone and regional code
administrative agencies for the commercial relief printing industry under the
Code of Fair Competition for the Graphic Arts Industries, I sent you the following
telegram:

"Charges made by George Tracy and L. Smith Scoggin before your com-
mittee regarding complaint case involving printing contracts for State of Minne-
sota are so unfair and inaccurate that I would welcome subpena to appear as
witness. In view of accusations made against me personally and my conduct of
code administrative agency I should be given an opportunity to present the facts.
Perkins-Tracy Printing Co. have not been subjected to persecution or intimida-
tion. Due to failure to comply with the provisions of the Code of Fair Competi-
tion for their industry it has been necessary to file several complaints alleging
code violation against this establishment. Members of the industry who have
complied with the code, have sincerely cooperated with tke administration's
recovery program and have made some slight progress in stabilizing a badly
demoralized industry should be given a voice before your committee, while
unfair competitors and flaunters of the code should not be given the encourage-
ment they have received."

On April 10 I received a telegram signed by F. M. Johnston, clerk, Committee
on Finance, in answer to the above request and was advised that "because of
large number of persons desiring to be heard and limited time at disposal of
committee it has been necessary to limit number of witnesses to be heard. Would
suggest you furnish statement outlining you contentions, etc., which will receive
consideration and attention of committee and will be placed in record of hearings.1'

While regretting that I was not granted the privilege of appearing personally
before your committee 1 am following your suggestion and am submitting the
following statement of facts in reply to the charges made by George S. Tracy,

resident of the Pcrkins-Tracy PrintingCo., St. Paul, Minn., and L. Smith
coggin, president of the St. Paul Typographicai Union, when they appearedbefore the Committee on Finance, Tuesday, April 2.
I do not propose to go into detail regarding the code violation complaint case

involving bids submitted on State printing contracts filed against the Perkins-
Tracy Printing Co., July 20, 1Q34, as I appreciate that this matter is before the
National Recovery Administration for determination and not before the Senate
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corsnittee. This complaint case was heard fully and fairly in proceedings held
in the offices of the State compliance director of the National Recovery Adtiiis-

tration in August and September 1934. The testimony presented in those pro-
ceedings covers 361 typewritten pages. In October the testimony and exhibits
were referred to the Legal and Compliance Divisions of the Nalional Recovery
Administration, Washington. Following a careful study of the testimony the
respondent was found guilty of code violation with respect to that portion of the
complaint which charged that the Perkins-Tracy Printing Co. had submitted
bids and proposals for the printing of various classifications of printing for the
State of Minnesota, in which the prices quoted were not in accordance with any
method of cost finding permissible under or approved by the Code of Fair Corn-
petition for the Graphic Arts Industries (art. 3, see. 26, pars. (a), (1), (c), and
(d)).

I am attaching to this statement a summary of the evidence presented in the
hearing held on this complaint, and direct attention to the fact that contrary to
the usual procedure followed by respondents named in complaints filed inder
codes of fair competition, the respondent in this case adopted an attitude of
refusal to make an answer or to justify the prices quoted in the bids that were
submitted, but refused to submit any evidence in the first instance.

This attitude is typical of the position taken by this respondent not only in this
particular complaint case but in relation to several othor complaints of code
violation filed against the Perkins-Tracy Printing Co. during tie past 8 months.

In appearing before the Committee o4n Finance, George Tracy made the state-
ment: "The Perkins-Tracy Co. has never been charged with unfair competition
with other printing concerns." The facts are that the records of the St. Paul
Typothetae, regional code administrative agency, show that 10 separate com-
plaints of code violation have beel) filed in which the Perkins-Tracy Printiog Co.
is named respondent. Each of these complaints was sustained. In every in-
stance Mr. Tracy assumed an antagonistic and belligerent attitude, These
complaints were in addition to the complaint involving the State printing con-
tracts, which was filed in July 1934.

In addition to the complaints mentioned a complaint charging the Perkins-
Tracy Printing Co. of code violation was received in December 1934, filed by a
printer in Rock Island, Ill. Accompanying this complaint was a photostatic
copy of a letter written by the Perkins-Tracy Printing Co. on November 19,
1934, to the Crook Bros. Laundry Co., Davenport, Iowa, quoting a price on an
order for printing, which price forms the basis for this specific complaint. This
complaint is mentioned because in appearing before the Finance Committee, Mr.
Tracy, in answer to a question directed to him by Senator King, stated that his
business was "intrastate purely."

Due to the delay of nearly 6 months on the part of National Recovery Admin-
istration in reaching a decision on the complaint involving State printing contracts,
Mr. Tracy on numerous occasions was reported by St. Paul printers as boasting
of his having "licked the National Recovery Administration and the code" and
ridiculing observance of the provisions of the code and efforts on the part of com-
petitors in the industry to gain compliance with the code.

Mr. Tracy in his statement to the Finance Committee said; "We are appearing
before this committee in protest against persecution suffered by our establish-
ment at the hands of the code administration." The facts are that at no time
since the Graphic Arts Code was approved by the President has the Perkins-
Tracy Printing Co. been subjected to persecution on the part of the code ad-
ministrative agencies. This establishment has received the same fair treatment
that every other establishment in the industry has been accorded. When com-
plaints alleging a violation of the code of fair competition have been filed against
the Perkins-Tracy Printing Co. it has been given every opportunity to answer
such complaints.

Mr. Tracy also charged that the complaint involving State printing contracts
"was filed as a coercive measure rather than to acquire compliance ' with the
Graphic Arts Code. That statement is false and is not supported by the records
in the case.

Mr. Tracy also charged that "a monopoly" has prevailed in relation to State
printing contracts "for approximately 20 years by three large printing concerns
in the Twin Cities." This statement is not supported by the facts, as may
readily be determined from the files in the office of the State expert printer in
St. Paul. The records show that the bidding for State printing contracts has
been on a highly competitive basis for many years and that the biennial contracts
have been awarded to a representative number of printing establishments.
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Mr. Tracy, in answer to a question addressed to him by a member of the Finance
Committee, named the McGill-Warner Co,, Brown & Bigelow, and the Syndicate
Printing Co. as the establishments having "the monopoly on State printing con-
tracts for approximately 20 years." Of the three establishments mentioned, the
Brown & Bigelow Co. has never received a contract for State printing, in fact
had never submitted a bid for any 1 of the 13 classes of State printing previous
to June 1934. This establishment was awarded a contract for one class of print-
ing for the biennium beginning July 1, 1934, which contract it did not accept,
but requested that it be released from such contract, and this request was granted.
The inaccuracy of Mr. Tracy's statement in respect to Brown & Bigelow is cited
because it is typical of the inaccuracy of his charges generally as made in his
appearance before the Committee on Finance.

Because of their superior equipment and exceptional facilities for giving
efficient and speedy service, plus high-quality workmanship, two of the establish-
ments, the McGill-Warner Co. and the Syndicate Printing Co., named by Mr.
Tracy, have been awarded contracts for one or two classes of State printing at
different times. In no biennial period has either of these establishments been
awarded as many State contracts, namely five, as were awarded to the Perkins-
Tracy Co. in July 1934.

Of the five contracts awarded in 1934 to the Perkins-Tracy Printing Co., one
was held for the period July 1, 1932, to July 1, 1934, by a St. Paul printing estab-
ment, the Victory Printing Co., which can he classified as a medium-sized plant
in the industry, its annual mechanical pay roll averaging $25,000. This estab-
lishinent is a union shop, having operated as a union shop over a period of 18
years. The Perkins-Tracy Co. became a union shop 3 years ago. The Victory
Printing Co. submitted a bid in July 1934 for a renewal of the State printing
contract it had held and the bid submitted was in compliance with the provisions
of the Graphic Arts Code. This union shop lost this contract to the Perkins-
Tracy Printing Co., which submitted bids not based on experience and not in
compliance with the code provision that "no establishment shall sell or offer to
sell its product for less than cost of production." It was the generally accepted
knowledge in the printing industry in the Twin Cities that the bids submitted
by Perkins-Tracy Printing Co. were not based on any knowledge of cost but were
"1guess-timates", and were not in compliance with code provisions. These bids,
therefore, constituted an open invitation of a complaint of code violation which
action was taken in the regular procedure of code administration and in no sense
constituted persecution or discrimination against the Perkins-Tracy Printing
Co. In fact, similar complaints were filed against three other printing establish-
ments in St. Paul which submitted bids on one or more of the classes of State
printing, these complaints alleging that the bids submitted were not in compliance
with the provisions of the Graphic Arts Code.

Referring to Mr. Tracy's charge that certain printing establishments in the
Twin Cities "dominated the code authorities", the facts are that the eleventh
zone federation, zone code administrative agency, is governed by a board of
directors consisting of 22 members of the industry-these directors residing in
Duluth, Minneapolis, Owatonna, St. Paul, and Winona, Minn.; Superior Wis;
Fargo, Grand Forks, and Wahpeton, N. Dak.; Aberdeen and Sioux Falls, §.Dak.
Seventy-five percent of these directors own and operate what can be described
as medium-sized printing establishments. Not once at meetings of the board of
directors or at general meetings of the eleventh zone federation has the so-
called "dollar vote" been exercised. Every member, irrespective of the size
of his establishment, has had an equal vote with every other member and at
no time has there been any action taken by any representative of the so-called
"larger printing establishments" to dictate'any decision taken by the governing
body or the members of the code administrative agency. On the contrary,
the representatives of the larger establishments have consistently made conces-
sions to and indicated a desire to help the smaller establishments in the industry,
doing everything within their power to improve the financial standing of every
member of the industry and to promote recovery.

The board of directors of the St. Paul Typothetae, regional code administrative
agency, consists of 9 members, 7 of whom are owners or officers of small or
mnediuni-sized printing establishments. In this code administrative agency also
every director and every member has at all times had an equal voice and equal
vote, at no time has the dollar vote been used. The official minutes of the meet-
ings of the board of directors and of all general meetings of the organization will
support the assertion that at no time has there been any evidence of domination
by the two establishments in St. Paul that Mr. Tracy ,ould classify as "larger
establishments".
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In a statement made before the Senate Finance Committee Mr. George Tracy
stated "for years we have observed a cost-finding system." To prove that such
a claim is unfounded, I cite the sworn testimony of' O. C. Link, cost accountant,
deputized by the State National Recovery Adm*inistration director to investigate
the cost-finding system, if any, used by the Perkins-Tracy Printing Co.
Following an examination made in July 1934 of the books and records of the
Perkins-Tracv Printing Co., Mr. Link testified that he found the records incom-
plete and that they attempted to base their costa on total pay-roll hours rather
than productive hours; that they did not obtain records by departments; had
no produttion records, and did not make proper allocation of overhead expenses
to the various departments (pp. 166 to 170, 177 to 192, transcript of record,
National Recovery Administration code hearing, Perkins-Tracy Printing Co.,
complaint case).

When Mr. George Tracy presented his prepared statement to the Senate
Finance Committee he gave the members of the committe, who were present, the
impression that his establishment was complying with the Graphic Arts Code in
another respect, namely, in paying the contribution due to meet the expense of
code administration. In answer to a question regarding his assessment, directed
to him by a member of the committee, Mr. Tracy replied: "I am paying about
$27 a month." Mr. Tracy, if he wished to be truthful and accurate, would have
stated that his establishment has not paid its code assessments for the months of
November, December, January, February, or March. Failure to pay the con-

'rii,!tion due for code administration expense constitutes a violation of the code,
according to National Recovery Administration ruling.

Messrs. Tracy and Scoggin in their statements presented to the Senate Finance
Committee placed considerable emphasis upon the fact that they disagreed with
the method followed in charging for depreciation on equipment in determining
departmental hour costs and costs of production under the cost-finding princinles
declared by the National Code Authoritv for the Commercial Relief Printing
Industry. Members of the committee devoted considerable time to questioning
the witnesses on this point of depreciation. Without entering into a detailed dis-
cussion of this subject permit me to say that, in my opinion, the item of depre-
ciation does not deserve the emphasis that was given to it because it constitutes
less than 10 percent of the total all-inclusive cost in the printing industry. Wages
constitute approxiunatelv 50 percent of the total cost, other important cost
factors being: (1) Departmental direct supplies and expense; (2) rent and heat;
(3) executive salaries; (4) selling salaries and commissions; (5) clerical salaries;
6) general expense; (7) power, light, taxes, insurance, office expense, bad debts,

spoilage, advertising, etc.
In his statement Mr. Tracy charged that I, as executive secretary, of the code

administrative agency, had entered into collusion with the State National Re-
covery Administration compliance director in connection with the complaint case
involving the State printing contracts. I hereby enter an emphatic and vigorous
denial to this charge. Such denial should, however, be unnecessary in view of
the answer to this charge made by Mrs. Anna Dickie Olesen, State National
Recovery Administration compliance director, in her appearance before the
Finance Committee on Friday, April 5.

Similar and emphatic denial is entered against the very broad and unfair
charges made by Mr. Tracy that his establishment had been subjected to agita-
tion, intimidation, coercion, and persecution in connection with this complaint
case. The records of this office will fully refute these charges. To substantiate
this statement this code administrative office, its executive officers, and its
directors would welcome a thorough investigation.

If the Perkins-Tracy Printing Co. has suffered injury to its business as a
result of being named respondent in the code violation complaint involving the
State printing contracts, such injury is not due to what Mr. Tracy referred to in
his statement as "this unfair and unjust charge of noncompliance," but is due
to the failure of the Perkins-Tracy Printing Co. to comply with the provisions
of the Code of Fair Competition for the Graphic Arts Industries.

Respectfully submitted.
HEEauN RoE.Executive Secretary, Eleventh Zone Federation and St. Paul Typothmetae.
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COMPLAINANT'S SUMMARY, NATIONAL RECOVERY ADMINISTRATION
CODE HEARING

ELEVENITH ZONE FEDERATION, GRAPHIC ARTS CODE, ADMINISTRATIVE AGENCY,
COMMERCIAL PRINTING DIVISION, COMPLAINANT V. PERKINS-TRACY PRINTING
CO., RESPONDENT

The complaint in this matter alleges violations of the Code of Fair Competition
for the Graphic Arts Industries, Division A-i, Ccmmercial Relief Printing, in two
particulars: (1) Submitting bids and proposals for the printing of various classi-
fcations of printing for the State of Minnesota, quoting prices not in accordance
with any method of cost finding permissible under or approved by the Graphic
Arts Code, and (2) quoting prices on said printing below the cost of production
as ascertained by a cost finding system and principles of accounting prescribed by
the code.

The respondent put in bids to the State of Minnesota for certain State printing
on or about July 9, 1934, and sometime later in that month was awarded five
contracts on the bids so submitted. The actual bids of the respondent were as
shown on exhibit A.

It is to be noted, at the outset, that the respondent refused to submit any evi-
dence in the first instance, beyond statements of counsel, appearing in the record,
pages 1 to 15, making various objections and claims. Although the position of
the code authority was that the burden of proof was upon the respondent in the
first instance to prove that there had been no code violation, when respondent
did not submit any evidence, the code authority proceeded affirmatively to prove
the allegations of the complaint.

Mr. George S. Tracy, president of the respondent was examined by Mi.
Firestone, attorney for the code authority, at the first day's hearing (record, pp.
16 to 27, 33 to 36). A further examination was to be made of this witness in
reference to records referred to by him in his testimony, and at the next hearing
the respondent refused to give any further testimony the statement by his
attorney being, as follows (bottom of p. 67 and top of p. 68: "I think the respond-
ent at this time will take the position that the burden is on the complainant herein
to prove its case without relying upon the records of the respondent or without
submitting the respondent to cross examination, and thereby compelling him to
produce his own records in order to sustain the complaint, and for that reason,
and because we do not think that you have any authority to compel us to furnish
any of our records at a hearing of this kind. We prefer to use our records if at all
when we put in our own case,. It is to be noted that respondent at no time put
in its records, even when respondent submitted its evidence, and the actual books
and records of the respondent have been withheld and not produced in this matter.

The code authority then proceeded affirmatively to prove the violations alleged.
Mr. William A. Repke, executive secretary of St. Paul Typothetae, the regional

code administrative agency, testified that the respondent was a member of the
St. Paul Typotletae, and identified the constitution and bylaws of that organi-
zation, approved March 23, 1934 (exhibit "D") which provide, among other
things, for carrying out the terms and conditions of the Graphic Arts Code,
the application for membership in this organization by the respondent being
exhibit H. This witness further testified in reference to cost-fiqding methods
provided by the code, the United Typothetae Association standards and economic

hourly cost rates, exhibit B, the United Typothetae Association cost determina-
tion schedules, exhibit F; and the witness further testified as to the maintenance
of a cost certification bureau by the St. Paul Typothetae for the purpose of furnish-
ing facilities to printers to properly determine cost of any given piece of work for
such printers as did not have their own cost-finding systems, as provided by the
code, and that this respondent used the cost-certification bureau for this purpose
until about the time that the particular bids in question were placed by the State
of Minnesota. This witness further testified (p. 89) that he called upon respond-
ent to ascertain if it had a cost system, and was told "that it was none of my
business whether they had a cost system or not, and when the proper time comes
we would find out whether they had a proper cost-finding system or not."John H. Cooper, certified public accountant and cost accountant fur the
St. Paul Typothetae, testified that le called upon the Perkins-Tracy Co., the
respondent, on two occasion, as a representative of the regional code authority,and testified in detail as to what b e th resondnt's ylaee of business i

the way of records relating 1.0 cost finding; that t ese recor s were not proper
records, were not kept or classified in proper manner, were incomplete, not depart-
mentalized and kept on the wrong basis (pp. 153 to 165, exhibit J).
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tied stotteridly that ill it6s opInlIon thte respottient vatu maku tiotey otit the liasis ouf
their lilds, Ilt who almnittls'u that that stitlottetut Is ttot bwtl itltitt Itis owtu knowi-
iige, itt whattt itirH W itl billt hi. 3M,7 atnd witit fu tit admitted that he hatd
lnever ostiatoul tot, trfittiitg ko trt veeetitig vioisltu'imt ti iuttuler Of years4
prey iotshy (p. MOtt.' III mother wortk, the oviil utssti vylto wittl know, or slttti
n ow, what thte iwtti Nvfts iroto i ret e'oiio to i'irt-fi tutinmg sy stitius mIniI citi. tif

the riespondtict uteri' tnot itroeiu tii
It Cutultms'vik appears,' acetiruintg tii the i'vidti'tue tuit itt thism mtttter, titit blat

flo-ottltttl ' tttiit''ttts ' tiositil to, Ilk, ivpttudtit witte till htiseit ott thte Lothort
tttut, \0tultu ou11s t1it tit1i00 tittlil ltftert the Itl(iKts (iti tittiul ht11( 1)t101t Silitid

wIiiu~ shtiuty, it Its tute, tI lnt respiuil utt Iu tti towr Csts uf atty id, whtetr
ptritrlY arurevtl t, (IV uot, t the titoli titus wvIn'kl , s uttited. It Ilmst eoil-

vlti'ly tipliturs thoit I to r'shtutildut did ntit 1to1't It tilt -tittdttg 'tytitotut Itt ile-
(iltti'it uvitli. thit tituis it this'ittde, oIt' i tt ny vtittitlote it'orloiible post-

111nu(i1i1 sVslteti lrl [Ti to August 1, 1 1131; JIM( it IM Htiithtoul 1.iti1t it cuttteliuMIVety
fit)itit's ittIut Cuti(stt Ist4klit ttut thll'titim' Cuists Pj\I1etb 11, tit t't'tijiiitt tott
correct, that the Wilh uero ttttutu't'dally littio tit i iust inlutittie , it ottir witrul
that btt utied dittttitis st fotli In t ( 'uIniulaiti0 iiiv Oo'ly r' titcti

1 tutsrtis ( 40(i, 1 'otiij 1111,01110
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STATEMENT OF NATHAN HAMBURGER, REPRESENTING BALTI-
MORE CLOAK & SUIT ASSOCIATION, BALTIMORE, MD,

(The ,Witaes Was Nduly sworn by the ehaitlil.)
'him ( lA IItMAN. Ilw' Ill0I01 tu ll 1 yoll NVot, Mi , I lNaIurIger?
Mr, llAMbi oto.c As lotg as you will givo 111.
'Ithe (IltAIIMAN, We hut n~ltirests, from InUodredmr a d hldreds

of people I wish yoll wol ld. try and itilish ill) to lmite, if yol voti,

I U l ( i s0 ti I t 1 1 p t s t 'o msl idt ill t I r oet o r d , oh i dt w ill sl it r i i b y
t, i o lint Is ildf t ,31 I my will roeT port it to us. Proc d I then f k 1

ithetss ' s fIV youo1 r 11111 h Wid indres to thte stveduog'lli ot.,
NIr. lthi itikit My i uno is Nathan $2Ia4u0u0,000, address 213

North (ialveot St het, dA$lt ioore, Ni d. I t a ma tueor of to rini
of Roir 1k, hotiu, atI Ille of114 I 0or l 111 the h l Booln, lnd rIonk
& S Tit Asso iore. It i composed of t111o a si oat atd suit.l this
faeturrs in f rdlltimoreh

Out' complaint, if you goltelliot lolst, i2 0ll4 thult atr'14 frontrthe
vr til yciption of ti m code, whenis is a, tiomios industry. I think
lestatistics its of .eue 1t l s ti yin showed A tmd V.o1 O the onup.
in tis industry is it, wxe of $234,0000,OO.

Strilentr KINo, W11- is it )riIplli loc heated?
Nit'. bAMausUet T. t hey did tie1 w01,0n0 of that re a t ol rith Ill

Now York. That iilues of coure Mathattn, rookiyo , ta d so
forth. That. is, 81 O yertveit of the coat an or suit i Jusftthii-ig in this
country cieno , t of New York, i tinioro hardly one as iigh as
$4,000,00), whi w would make it, less than 2 pere t of the country'd
output,

lit the very beginning of the code, when evetyth g was in l tte re or
lesds a exited state, Bltihore and soinwhle (f thie other smaller indus-
trial centsm were not consulted at till. I have here (oymlpolerO
which, because of the limited tte, I will not read, in which we toim-
ntnieated with New York, her the Administration had sent a
de uty administrator to attempt to formulate the original code.

senator KiNo, You may have it put in the record, elust hand it t
the reporter when you get through,

Mor. mAMDuaurer. We were met, with cotintmied cots oildwnce
sayid that it was not yet ripe, that they would advis uts wu they
wooifhave those vatrious bearings, in ?act the last letter we wrote
told us thot tihe m~an in charge wold~ colllnunivate wit tlt u, that, Ite
waIs ill 50111 other conference, and the very next (day or 2 (lays later
we received at telegram Maying that the coile hadl been fornlulatedl and
preseintd to Washington.

Senator KINO. Do you know who formulated it and presented it?
NMr. IIAMhIU1(ON~t, It wats formulatted in Now York by tihe N ow

York wnllfactllrers contrtctors, Jidlierm, and4( union1 41ldiiols, with
the oid of D r, Earl bean I loward, deputy aidministrattor, sent from

Sentator KiNO. )o you know whether the manufacturers in this
industry outside of New York hod any chance to be present or were
they treated as you were treated?

Mr. J1AMIAtV(i(IMt. I cannot authoritatively say, but I do believe
that perhaps only one man outside of New York was consulted, and
that was a nianufaturer from Cleveland, So far as I know, no one
else was consulted at all.
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This was the fifth code that was signed, and I have been in this
matter from that very beginning. I have attended hundreds of con-
ferences, meetings, hearings, and am thoroughly familiar with the
workings of this code from that time on. In accordance with the
rules of the Government--

Senator KING (interrupting). You mean the rules of the N. R. A.?
Mr. HAMBURGER. Of the N. R. A., I beg your pardon, sir. After

the cole was presented they called a public meeting for the purpose
of discussion.

Senator KING. Who called it?
Mr. HAMBURGER. That was called by the N. R. A. The only

notiee! which people would receive would be through the medium of
trade papers; there was no actual notice sent to each of the members
of the industry at all.

We attended that meeting in Washington. We presented our
names and asked for the opportunity to discuss it, in accordance with
the rules formulated by the N. R. A. in that the names must be pre-
sented 24 hours previous to the hearing, and to my dismay, I was not
given the opportunity to talk.

I attended the hearing for 2 days. Finally I sent a written request
up to Dr. Earl Dean Howard in person and insisted that I be given
an opportunity to speak and present our problems, because the entire
thing was in the hands of this tremendous industry in New York
without an opportunity for us to say anything. Finally, I was given
10 minutes in which to present my case.

As I attempted to show what our reasons for objecting to the code
were, and show that it was oppressive, and that it did not fit our
situation, because in that code Baltimore was placed in the so-called
"eastern area." There were two areas provided in that code-an
eastern area and a western area. The eastern area was at one wage
scale and the western at a differential, and Baltimore was included in
that eastern area.

I was then stopped and told by Dr. Howard that I could discuss
the matter with him, file a brief and discuss it informally in his office.

I have a telegram here, which is not long, and I think it presents
our entire side with respect to the origination of this thing better
than I can say it. This was addressed on August 4, 1933, to Dr. Earl
Dean Howard, Deputy Administrator, National Recovery Act,
Department of Commerce Building, Washington, D. C.:

lTelegram]
AUGUST 4, 1933.

Dr. EARLDEAN HOWARD,
Deputy Administrator, National Recovery Act,

Department of Commerce Building, Washington, D. C.:
You will recall that at the public hearings of the cloak and suit industry held

on July 20 and 21, 1933, our representative's name was enrolled on your list of
speakers. Notwithstanding that, you did not call upon him to present our ese
and it was only after a written request that you allowed him 10 minutes, that you
called upon him. At the beginning of his talk, you immediately out him short,
refusing to allow him to present our case.

On the last day of the hearing, the matter was again called to your attention
and in open meeting, you suggested to have private conferences so that the matter
could be laid before you and that full opportunity would be given. Thereafter,
on the afternoon of July 21, our representative saw you in your office and you
specifically said that nothing would be done involving the Baltimore market
without a conference with the representative of our association and that our rep-
resentative leave his address and phone number with you, subject to your call.
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Having heard nothing from you, our representative called you on the phone
July 23, Informing you of his intended absence from the city and inquired whether
or not you desired us for any matters pertaining to the code. You then said that
a name of another representative should be left with you so that you could get in
touch with him and accordingly on July 24, a letter was transmitted to you,
giving you the name, address, and phone number of another representative.

Nothing further was heard from you until we were authoritatively advised
through another medium that on Saturday July 29, 1933, it was definitely de-
termined that Baltimore was to be included in the western market and an invi-
tation was received by us to associate with the western council. On August 2,
1933, we became aware that a conference was to be held the succeeding day be-
tween you and representatives of New York and other markets. Our representa-
tives came to Washington on August 3 and on endeavoring to elicit information
from representatives of the other markets, were advised that you had sworn them
to secrecy regarding developments of the conference that morning.

Our representatives thereupon came to your office and met you in the hallway.
When you were asked regarding conference you had held that morning, you said
that they were only conferences of your special advisers, and when you were
informed that our representatives had just seen representatives of New York and
other markets, you suggested that they speak to the latter if they wanted any
Information. You we're then told that they had been advised that all those in
conference that morning had been sworn to secrecy by you, but you refused to
comment.

Thereafter, further conversation with you, you assumed an arbitrary atti-
tudle and attempted to end the discussion by saying that it was 2 days too late
to discuss the matter in spite of the fact that that very morning you were in con-
ference with representatives of New York and other markets. Our representa-
tives recalled to you your previous promises, the phone co versation and the letter
forwarded you, but your only response was repeated, "it is too late to discuss the
matter. You are now included in the eastern area. I won't say anything more."

In response to the question as to why other markets partook in the conferences
and were fully advised of the developments affecting their situation, while we
were continuously in the dark and not consulted, you refused to answer. In
reply to the question as to whether or not, there was to be any differential granted
us, you refused to answer, saying that it was confidential. In reply to the ques-
tion as to whether or not there were any provisions made for the wages of female
section workers you refused to answer, saying that it was confidential.

You were informed that this matter was very serious affecting the entire
cloak and suit industry in the city of Baltimore, State of Maryland, and that
this star chamber proceedings was arbitrary and uncalled for but you waived all
objections aside and refused to say anything more.

Your methods as outlined above are contrary to the spirit and letter of the
National Recovery Act and certainly not befitting a public official occupying the
important office of which you are the incumbent. We expect that you will
immediately grant us the right to present our situation and we hold ourselves at
all times in readiness to cooperate with you in such matters and conferences as
you may desire and that unless a fair and proper hearing is granted, we will be
obliged to resort to the courts.

Copy of this telegram is being forwarded to General Johnson.
BALTIMORN CLOAK & SUIT ASSOCIATION, INC.,

Baltimore, Md.
Senator KING. Who appointed that man deputy administrator?
Mr. HAMBURGER. He was appointed, I presume, by General

Johnson.
Senator KING. Was he selected by the New York industry?
Mr. HAMBURGER. I would not know whether he was recommended

or not, but I suppose the actual selection came through General
Johnson.

Senator KING. What is his name? What is his business?
Mr. HAMwBURGER. He was formerly-I do not know whether he

would be termed produqpion manager-of Hart, Schafiner & Marx and
other clothing industries, and also had some previous connections, I
think, in New York.
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Senator KING. Is he still deputy administrator of this code?
Mr. HAMBURGER. He is not now. He has not been for the past 6

months, I would say.
Senator KING. Has he gone back to any industry, do you know?
Mr. HAMBURGER. I could not tell you that, sir.
The CHAIRMAN. Are you a member of the code?
Mr. HAMBURGER. No, sir.
The tHAInMAN. Are your people operating under the code?
Mr. HAMBURGER. Yes, indeed.
The CHAIRMAN. Do you believe this law should be extended?
Mr. HAMBURGER. Not in its present state. I want to say here

that our objection is not that the N. R. A. should be totally thrown
out. I think that if we could have the N. R. A. under a simplified
system, that perhaps some good might be accomplished, but under
the manner in which the code, for instance, in this particular industry
is composed, with its complex structure and the inability for any
reasonable person to understand what is or what is not contemplated
by it, with the various trade practices, with the complex scales of
wages, and the avoidance of definitions as to skilled and semiskilled
workers-something I might say that nobody has ever been able to
develop-it has caused a great deal of grief.

I also say that the code authority as composed right now-there
has been in our industry, which is solely and completely under the
domination of New York, to the exclusion of any other industry,
that only means that the industries will eventually be naturally
wiped out. It is only a matter of time. That is exactly the way
our industry has been affected in Baltimore.

Senator KING. Do you think the board as drawn and enforced
tends toward the concentration of this industry in New York City
or its environs and to the elimination of the independent units of the
industry in Baltimore and in other sections of the United States?

Mr. HAMBURGER. Unquestionably.
Senator KING. Just state how that is brought about.
Mr. HAMBURGER. Since New York does produce 81 percent of the

coats and suits, it is naturally the market of the United States.
Buyers from all over the country must come to New York to procure
the latest styles, the best type of garments; I mean, the situation
even prevails in Baltimore. The Baltimore department stores, fotf
instance, buy, I suppose, 98 percent of their requirements out of
New York. The other sections must naturally take the leavings or
attempt to do business in the South with the small merchants through
the medium of traveling salesmen.

We have so much more added cost in attempting to compete with
a section that is absolutely the market that has everything, that it is
perfectly natural that we are always behind them in fashions we have
the additional cost of freight, and all of the materials which, by the
way, are also in New York, every fabric, every piece of lining, every
piece of fur that goes into the makeup of these coats must be brought
irom New York and the freight paid. And we have not the choice
of those materials which the New York manufacturers have.

The situation is simply this. That New York, in attempting to
foist a very small differential in the labor scale, merely 10 percent,
which means that on the average garment on which the labor cost
is $2, that would be 20 cents less for Baltimore, is so insufficient to-
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take care of all of our additional costs and disadvantages, that it only
means that we get no business at all.

I may say that, going further beyond that subject of hearings that
we had with reference to determining volumes and allocation-

Senator BLACK (interrupting). Allocation of what?
Mr. HAMBURGER. Allocation of areas, whether it should be allo-

cated to the eastern or the western area. At the time our objections
were made, we were allocated to the eastern area. The western area
had a substantially higher wage differential, which helped them in
some fashion to compete with New York. Even they are dissatisfied
and insist that they must have a larger differential in order to exist.

Senator KING. The code authority is all in the hands of the New
York manufacturers?

Mr. HAMBURGER. The New York Manufacturers Association has
2 members, the Jobbers Association of New York has 2 members,
the Contractors Association of New York has 2 members, the union
in New York has 3 members, and all of the manufacturers from
Cleveland, west, combined only have 2 members, Baltimore has 1
member, Boston has 1 member, and Philadelphia has 1 member,
but each of these 3 only have, I think, a one-third vote.

The CHAIRMAN,. How many members are there on the code author-
ity?

Mr. HAMBURGuR. There are now about 14.
The CHAIRMAN. And nine of them out of New York?
Mr. HAMBURGER. Yes, sir.
Senator KING. And those outside of Now York have a one-third

vote?
Mr. HAMBURGER. Boston, Philadelphia, and Baltimore have a

one-third vote, and the western manufacturers from Cleveland to the
coast have 2 representatives, and that, as a matter of fact, is only
recently because up until several months ago there were 6 members
from New York, excluding 2 members of the union from New York,
which was 8; and there were only 2 other members for the entire
United States.

The CHAIRMAN. Is there something else now?
Mr. HAMBURGER. There is a great deal that I would like to bring

out with respect to the practices of the code authority, and the
manner in which they are oppressing us.

The CHAIRMAN. Won't you do that as concisely as you can, be-
cause you will appreciate the situation in that respect with respect to
the number of witnesses we have to hear.

Senator KING. Give us the high spots and furnish us with a written
statement and we will put it in the record.

Mr. HAMBURGER. AU right, sir. As a result of the telegram, there
was inserted in this code a provision that while Baltimore would be
in the eastern area, a commission would be appointed to determine
where we belong. We applied for that commission, and Professor
Jacob H. Hollander of Johns Hopkins University was appointed a
member of the commission. I was a member of the commission,
and there was a representative of labor. We held hearings and
gathered statistics showing conclusively that Baltimore could not
exist under the eastern area, and a decision was made.

New York immediately hopped on that decision, and the director
of the code, who is supposed to be impartial and represent the entire



1910 INVESTIGATION OF NATIONAL HtROOVMIY ADMINISTUATION

country, the director of this code, after a conference with only New
York representatives and manufacturers, immediately went to the
prems and attempted to have this decision overthrown, saying that it
was arbitrary.

The CIIAInMAN. Who wts that?
Mr. IAMJnn nvm. Mr. George Alger.
Senator KINO. Is he still director of the code?
Mr. HIAMntTUtIE.t, ie is still director of that code,
Senatir Krwo. A very unfair practice on his part,
Mr. IlAMnrtnot. Ad I have the clippings here which shows

exactly what he said,
Senator KINo. Put it in the record.
(The clippings referred to by the witness are as follows:)

A:,mia AMAILS Cl1tOAK RUILNU ON iBALTIMOIIN

IRI(IUI.AR AND UNFAIII IHOUMl)UatK CHAlM11) IN WIR14 TO JOhNsON AKKINO
IINAUIINO IN oI'OstTIoN TO UINl'OlT

Recommendation by )r. Jacob lollander, deputy of the ihaltlnore district,
that the ialtimore coat and stilt market he shfted, ta noted elenwhoro, from th h
urisdiction of the cutorn aroa to that of the wextoru, was antailed toviby by
corgo NV. Alger, director of the Coat and Suit Code Atthority, who a,44rtod

that the inqilry on which the report was basted was tttterly inadqttuato" and
that its procedure wsq "grossly irregular and unfair."

Mr, Alger's protest wat in the form of a telegram to Geo, liugh, 8. Johnson,
N. It. A. Adlministrator mw foliowli:

"As director Coat and Soit Code Authority, earnestly protest against approval
by President of report made this day by Dr. Jacob IHollander, of ialt.inmore, a
commissioner appointed by deputy adininistrator transferring Bnltimore coat
and uVit biIusiess front eiastern to western area oinder our 4 ode, Wholo ro-
cedure And retort extraordinary and disastrous, No infortitlon given to Coat
anid Suit Coe Authority of 1iollander's appointment under list partigraph
section 1, of our code, No notice of nieting by him or oplportuinity to he heard
though requested both directly to him and through )r. I oward.11

This procedure was grossly irregular and unfair, and the investigation utterly
Inadequate. This ill-considered report If approved will dismtrously affect the
earnings of at least 8,000 workers elewhere in the eastern aroa, create unfair
competitive conditions, and affect upwArd of (10 million dollars of business,
JeO1, rdiing the success of the code Itself.

Dr. Howard, deputy administrator, today disclaimed to me rosponbtllity
for or power to review report, and has ilnado It public without passing itpil its
propriety. Imperative that report he reconsidered and disapprovetd, In view
of Dr, floward's attitude, etrnestly appeal to yol for it hearing boore you in
opiomitlon to report, and ask that untii that hearing this sontnAry transfer pro-
powd by this report m stayed.

'Qlitioa W. Ai~otl

"Direcor Coal and Sit Codsl Authority."
Baltimore was ruled in the western area under the cloak code, following a report

Pubmitted to General Johnson, which was signed yesterday by Mr. Ii oleander.
Under the code that wott into effect ol Augusat 7, the Baltimore market was
allowed a 10-percent wage differential over the eastern area. The transfer into
the western inmarket would make this differential considerably higher. ,

In Baltimore the system is all sectional work, It employs a great deal of
unskilled labor. There are about 20 aiseable cloak firms in laltimore doing au
annual volume estimated at $4,000,000.

Mr. Algr sent the wire at the conclusion of an animated semion at the office
of the code authority, 182 Wext Thirty-ftrst Street, yesterday. It was attended
by Sainuel Klein, executive director of the Industrial Counc

i
l of Cloak, Stilt &

Skirt Manufacturers Ine.; Harry UviUor, general manager of the American
Cloak & Stit Manufacturert Association and Iidore Nagler, manager of the
Joint board of the cloakmakerm' union.
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Mr, IIAMIIIIMN1. When tile ofivlalls would not, listenl to that
great, deal of pressure was brought to bear onl the Administrati~on
coiitimuously diroet~ed to overthrowing thiat dejvajsoIn, so thait fililly
the Adniinistruition in Watshington, for no reason extopt this vontmiu-
OUR pres'siur, t'Illhd iuiotlier hearing to go over thide ~nticald hearings,
in January 1 934. T1ha t h~earinig wats sehleduh'd to take placev inl W'#'ah-
ingloit, hu-t, hemt se certain minar~aturvrs in Conneet-iout had br-ought
an.t Inljuncltion M(ot'dig inl X'*oslingtoli fid we siilmont'd inl WIWI-
iiigtonl fill of tl it' ii'iihi'is 0t thm hadWlu sueod Its delfendintm, when 4
they would at tend this hearing, the Admuinistrationa verve Nvisely
instrttted everyone who wils to attend to go onl to hlaltiiuore imteadl
tof stopping fit Washuingtoll

Senator FKINU (interrupt-ing), So thevy could1( not, gt servivo on

Nir. I~i niitoit. oNactlv. lThey called the inveting to order lit
Watshingtonl, and inijourned it, Ilioediately, to he hleld ilk Baltimnore,
fund welit to Baltimore) to hold t he meeting. That meeing ha1sted some
6f or "I hour-s

Senator K INtl (in~terrtuptJIg} Who gave those iiistrictiois to those
peop le to avoid corning here to; avoid service? Ni r. Alper?

IrT 1IANIRIIII. [ cannot, SAiY specVifialy Who did It., b~t Its soon,
As the meetling cvale to Washuingion, theo notice cameo from the Ad-Al
ministrator that it wais changed to Bodtiiiore,

Sena tar WiNa. Try and ascei'tikin that, anid we will summon himi to
come1 here' id testify.

Mr, lAsiuuimtlI,*Yes, air, Du)ring this hearing, lasting 6 or 7
hot~xrs, diurinig which tilm we evet b'1 roulght, coitts and discct'd the
coat's find sh owed th11t. we could nlot, sell at the wrice that, New York
was tiling, andi no decision wasK made for it nuilor of months. he
cat.4 were given to the Administrator, and the records shlowed in
absolute eonfidence, find thiey were instructed not, to divulge where
they wore 1)nrdisatet in N ow York, because we did not want thein to
fix uptheir records andi show why it, was puirehased ato ihtutly, such
ats close-tuits tuid so forth, hut,'nevertheless, within 24 hkours, our
liurelnistrs inl Neow York wevre called onl t he phoneo by the hiotlHes
where these 'oiktm were obftined idt told that, they knews that theo
coats hatd been liresenteu and ~hiero tHey (1111t) froiau, We iiinetiately
wrote it letter to the deputy iidninist-ra or. I have it. here

Stuator K INO (iinterrutin~g), Put, it, iii thet reco~rd.
MXr. HiAN11iIItlt. Tl'IM let ter is titeti l'ehrtry 2. And I will

showv how theo deputy aldmlinistrator had tdivulgeh Infortmation whicht
wilsSt1)iposoth to lbe V tonidmntiltl.

Senator KiNo. Wits thatt Alger?
Mr. if AhWiml OIN No sir- t his wits the adaninist rat ivo etheier in

Nvrashiigtii, Mr. livros'll. 61it-t'holl, who nOW not longer is with. this
atlitini4t ratioli bu1t husI it oh Itit director of tHie D ress ('ode,

Senator KINQ. l1e has1 beemi elevatedi to the thireetlor of tHie lDress
Co?

Mr. lA~~ltl~i. Il ha ben 1  s hasl 1w, n at number tif ot-her
administrators, elevitteti to other indust'im~, 4iaehk as IDeputy Morrs,
(Oreeziberg.

Senator K iNo. HeI hats been elevatted tto wha?
Mr. 11 AMBITItOMR. Ito has flow promured at conneetfion with somel

private firm after is, setrvive with the Government. 'That sort of thing
ctontinuetd all the waty through until ialy.-
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Senator KING (interrupting). Did they overturn the Hollander
decision?

Mr. HAMBURGER. Finally a commission was appointed to go over
the United States, and by the data they received and the report they
made, it was determined that Baltimore should be in the eastern
area, and overthrown, and that, if you gentlemen please, was done,
despite the fact that Deputy Administrator Greenberg admitted to
me, aV I have my letter here to him, in which I recite that admission,
that the figures showed nothing; that from the figures that were
obtained by the commission, he could argue in any fashion that he
deemed fit, to show that any section of the country should be put in
the eastern area.

We had the same experience with this deputy administrator,
Mr. Greenberg, and I have that letter also, in which at a hearing he
told me that nothing would be done after the commission report,
nothing would be done about the reallocation of Baltimore unless he
conferred with our representatives, nd just what happened with
Dr. Howard was the thing that happened in this case.

We called him, we wrote him, we came over to see him, and he
continuously said nothing to us until finally through the medium of
trade papers we were informed that Baltimore was to be reallocated
to the eastern area, and gentlemen, bear this in mind, I attempted
immediately to communicate with him in Washington, New York,
or any place where I could get him, until finally his secretary in New
York informed me that simultaneously with the rendering of his
decision to reallocate Baltimore, he departed for parts unknown so
that he could not be reached and the matter could not be discussed
with him.

That is the sort of thing we have been up against all this time, and
we had to again send to the administration the entire history of the
case and attempt to sit down and get him to listen to us and straighten
himself out despite all of the promises he had made.

One other thing and I won't take up much more time, because
I could go on with this thing for a week, but I understand that time
won't permit.

Senator KING. Have you any other complaints as to alleged
oppression?

Mr. HAMBURGER. Yes, indeed.
Senator KING. In regard to price fixing or limiting production or

fair practices or anything of that kind?
Mr. HAMBURGER. There is no price fixing in this code. Here is

the main reason in the thing, and it is included in a letter of March 30.
Two Baltimore manufacturers have had for some years plants in

York Pa. Harrisburg, Pa., and also Waynesboro. At the time, I
think, of the Hollander decision, the question was brought up whether
or not those plants operated by Baltimore manufacturers, the coats
and suits produced in those pl. nts and brought back to Baltimore and
sold in the usual fashion, should be included in the Baltimore market
or if Baltimore should be allocated to the West, those plants should be
included also. Dr. Hollander said in the record that they should be
included as a part of the Baltimore market. He then added that that
was not within his .province, he would not make that decision, but
that was his own opinion.

From and after that time nothing further was said by anyone, and
if I may read this letter in conclusion it will show the entire story.
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This is a letter written by one of our manufacturers who is a member
of the code, written on March 30, 1935, and addressed to Nathan F.
Wolf, secretary of the Coat and Suit Code Authority, 132 West
Thirty-first Street, New York City.

(The letter is as follows:) MAHCH 30, 1935.
Re: Louis Marcus Corporation, Harrisburg and York, Pa., shops.
Mr. NATHAN F. WOLF,

Secretary Coat and Suit Code Authority, New York City.
My DEAR MR. WOLF: In furtherance of my long-distance phone conversation

with you on Thursday, after your investigator had been at the above Harrisburg
shop for the purpose of procuring data previous to September 14, 1934, to be
used in an attempt to force restitution on the above plants, I refer you to your
letter of November 19 1934, addressed to Nathan Hamburger, attorney for the
Baltimore Cloak and Suit Association. The complete letter is as follows:

NovamBER 19, 1934.
Re: Louis Marcus Corporation, Harrisburg and York, Pa., shops.
NATHAN HAMBURGER, Esq.,

Baltimore, Md.
DEAR SiR: The matter contained in your letter of October 19 was presented

to the code authority at its meeting held November 1.
After consideration, it was decided that the Harrisburg and York, Pa., shops

of Louis Marcus Corporation must comply with the provisions of the code for
the eastern area as of the date of interpretation no. 5-12, September 14, and that
they shall make restitution as of that date.

Very truly yours, COAT AND SUIT CODE AUTHORITY,

F. NATHAN WOLF, Secretary.
While you are fully aware of the fact that I do not agree with this decision, and

that from time to time, at various hearings, furnished you with more than suffi-
cient information and data to show that this entire case has been a matter of per-
secution, nevertheless, in view of the above letter, I ask you to advise me by what
right or authority you now send your investigators to the above shops for compila-
tion of data as to eastern area provisions prior to September 14, 1934.

While apparently the faction which is pressing this matter is heedless to the
facts which have been submitted from tune to time, nevertheless, I am again
going to relate the entire situation.

Beginning with the commission headed by Dr. Jacob H. Hollander, this com-
mission allocated the Baltimore market to the western area by decision rendered
ou September 27, 1933. If you will refer to page 66 of that report, you will find
the following:

"Dr. HOLLANDER. The Baltimore market includes shops outside the limits of
the State when they are under the control of Baltimore firms."

"Dr. HOLLANDER. Shops in New York or New Jersey would not be in the
Baltimore market, I should say, but a shop In York, Pa., for instance, would be
a part of the Baltimore market. I shall not rule on this, however. It is a problem
for the code authority or the Administrator to solve."

From the time of this report, there was never any question in anyone's mind,
but that the Pennsylvania shops operated by Baltimore firms were included with
the Baltimore market in the western area. The code authority and all of its
agents, the enforcement division, the enforcement directors and investigators,
together with the Administrator and deputy administrators in charge of this
industry in Washington, all expressly and tacitly accepted this conclusion to be
true, and accordingly, all such Pennsylvania firms operated under the western
area provisions submitted their pay-roll records and other data in the same fashion
as the other shops in the Baltimore market. Your own enforcement bureau
instructed Its local enforcement officers to consider these Pennsylvania shops to be
a part of their duties in obtaining enforcement of the Baltimore market. These
local enforcement men have, up to this time, periodically visited the Pennsyl-
vania shops and procured records and data in exactly the same fashion as tehy
have from the other shops in the Baltimore market.
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Suddenly, more than a year after matters had been proceeding as above ex-

plained, an interpretation was obtained from Washington, without notice, without

hearing, without any opportunity to explain the entire situation, and sometime in

October 1934 that interpretation came to the notice of Marcus through the

medium of trade papers. The interpretation, I understand, said in effect that the

York, Pa., shop should adhere to the eastern area provisions.
There was filed with the code authority, a petition for an extension of the

western area provisions until December 15' 1934, both with respect to the Balti-

more show and also with respect to the kennsylvania shops. The reasons for

the extension were exactly alike and the conditions which prompted the petitions

were similar in all respects. Nevertheless, while an extension was granted to the

Baltimore market, and while thereafter a similar extension was ranted to the

entire western area, that is, all shops west of Baltimoe to the Pacific coast, and

also to the Norfolk, Va., market, nevertheless, you informed Mr. Hamburger in

accordance with your letter of November 19, above set out in full, that the

Marcus, Pa., shops would not be given the same consideration.
Since I was elected a member of the code authority, there have been but two

meetings of that body, both of which I have attended. During those two meet-

ings nothing was discussed with respect to the above shops, except during the

latter part of the last meeting, when a complaint was made with respect to Mar-

cus' nonattendance at an enforcement hearing in Baltimore, Marcus' objections

being that neither a complainant nor one who participates in an investigation

could sit on a tribunal such as the enforcement committee.
I took it on myself, with the sanction of the code authority, to straighten out

the matter of the attendance, and believe that this has been taken care of to the

satisfaction of the enforcement officer. You might refer to the minutes of that

meeting of the code authority and see that one of the members of the code

authority, whom you well know, openly characterized the attempt to force Mar-

cus to make restitution "as persecution."
You know and the other members of the code authority know that the faction

which is persisting in this "persecution" would not allow the issue to come up

before that meeting of the code authority, but preferred to keep it in the back-

round and use means such as that which brought about my present writing to

you. It is not news to you that another well-known member of the code author-

ity has expressed himself most emphatically that the enforcement of restitution

against Marcus would be "real persecution", nor do I have to remind ou ofthe

opinion and views of the former deputy administrator, Morris Greenrg, with

respect to this case.
It would seem in view of all of the aforegoing that it is and should have been

clear to everybody concerned that the Pennsylvania shops were not under the

eastern area, and that there is not and was not any reason to harass Marcus for

restitution, and that all further action along this line ought to be terminated.

The result of this continuous persecution, which eventually caused Baltimore

to be allocated to the eastern area, has been such that it has created chaotic

conditions in the entire Baltimore market, to such an extent that Baltimore

manufacturers cannot compete with the New York market any more, and that

some of the manufacturers have been and are now practically at a standstill.

If something isn't done quickly to correct this situation, as small a market as

Baltimore has been and is, will in all probability be eliminated in the course of

time. You must also bear in mind that one manufacturer in the city of New

York does more business than does the entire Baltimore market combined. This,

in itself, shows how small this market is and what this continued persecution can

and will do to us.
Very truly yours, - -.

Senator KING. Were there any labor troubles in Baltimore and

New York?
Mr. HAMBURGER. There is none; no.

Senator KING. On this matter of restitution, they tried to make

the rule retroactive?
Mr. HABURGER. To the beginning of the code, which I might

say might be some $50,000.
The CHAIRMAN. Thank you very much. An data you want to

submit in elaboration of your testimony, we wi be glad to receive

for the record.
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Senator BLACK. I want to ask one question. Where is Baltimore's
chief market?

Mr. HAMBURGER. Its chief market is with the merchants in the
South.

Senator BLACK. They are the ones Baltimore depends upon to sell
its goods?

Mr. HAMBURGER. Absolutely.
Senator BLACK. Through the Southern cotton-growing States.
Mr. HAMBURGER. To the small merchant who cannot get credit

from New York, and for other reasons we must cater to them.
The CHAIRMAN. Mr. Irwin is the next witness.
(The following documents were submitted in connection with Mr.

Hamburger's testimony:) FEBRUARY 2, 1934.
Mr. BYREs H. GITCHELL,

In care of Stern Bros.,New York City.
DEAR MR. GITCHELL: With respect to the coats and bills produced at the

hearing in Baltimore last Monday, you will recall, and the record shows, that
these bills were to be kept in the strictest confidence.

Nevertheless, I now understand that when the investigators appeared at
Sussman Bros New York, either through the production of the bill or by their
direct advice, Sussman Bros. were given full information as to the purchaser of
the coats in question. They, thereafter, with this information, heatedly com-
plained to the resident buyer, through whom the purchase was made, and told
him they knew to whom the coats had been shipped, and accused him of purchas-
ing these coats for the specific purpose of using them at the hearing.

There can be no question that the investigators divulged the information
which was to be held in confidence, because otherwise Sussman Bros. would not
have been able to immediately communicate with the resident buyer who had
made the purchase, or be in possession of the name of the retailer to whom the
coats were shipped.

This situation may lead to grave difficulties, and the issuance of such informa-
tion should be stopped. I am prepared to submit additional garments and bills
from other manufacturers, and you can realize what may happen if these improper
disclosures should be continued.

INDUSTRIAL COUNCIL OF CLOAK, SUIT, AND SKIRT MANUFACTURERS, INC.,
New York, N. Y., July 11, 1983.

Mr. NATHAN HAMBURGER
Counsel Association o./the Ladies' Cloak & Suit Manufacturers,

Baltimore, Md.
DEAR MR. HAMBURGER: In the absence of Mr. Samuel Klein I have noted the

contents of your communication of July 10, and will accordingly forward all
Baltimore correspondence to you.

Mr. Klein has been away from the office for several days. However, I have
been in telephonic communication with him, and he advised ,me to inform you
that he is now busily engaged with the jobbers' and contractors' organizations in
the evolving of the New York labor code. As soon as this is completed we shall
communicate with you more definitely on the matter. Mr. Klein trusts that by
that time your local organization will have been established so that we can pro-
ceed with the formation of a national association for the purpose of working out
a program for out-of-town market labor codes.

When Mr. Klein will have any further concrete information, he will communi-
cate with you.

Very truly yours,
A. GLUCK,

Secretory, to ,Samuel Klein, Executive Director.
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(Telegram]

NEw YORK, N. Y., July 13, 1933.
NATHAN HAMBUGoS,

Counsel Association of the Ladies Cloak and Suit Manufacturersi
Baltimore, Md.:

New York market labor code submitted to Administrator this morning, copy
sent to you air mail tonight. Business code upon which you will be consulted
will follow later.

SAMUEL KLEIN,
Executive Director Industrial Council of

Cloak, Suit, and Skirt Manufacturers, Inc.

OcroBzn 12, 1933.
MEMORANDUM

To: Earl Dean Howard.
From: Nathan Hamburger, attorney,
Subject: Complaint submitted by the Baltimore Coat and Suit Association, Inc.

By decision of the wA9Med under the provisions of the code for
this Industry, B re was placed in the wetrn area. It has and will continue
to comply wit re provisions governing that areas .

Following e decision, certain members of the~ e authority made it plain
that lab. would be withheld in a ntinual effort to h and inconvenience the
Baltim market. By said aut 1 ' promulgation, bels were to be issued
and b I sed from and aInto %9, and according they Issued said labels
to th entire marke e ex tion of Baltimore.

A resenta asue to orevbo was furnished' sy-roll records And
ot necesar ta to aw a o 1 compliance with t provisions of the

and compexecute., He nevert less inshited that
other information hi informiti~a which ws not requested by

for any other secti th coun , soh as names and ddresses of em-
byees, ite eprodu, costs, etc. Aihis wa$ totally Irre vant and uncon-

withdat showeooiplianet with the e.
Te rp n the.mUls Wth him, b refuses to issue
em until his de ds are with. addition, tough, the rules

gl is pro *that ose in the eastern secti may receive a
2 eek supp s,,those i the w are entitled to a eek supply, the

e authori arbitr*dly I truszt the representative issue not more
th a 2-week supply to Bkiaore. '

reason of the delay urgency which exists, necesdtated by the labels
in ts in the pro ant ture And thope on hand lady manufactured,
some ispoaition sh d be mad~of the mattsw Immediately. The representative
is in timore tod trutions sltsd be given if there is to be no further

Any. tion has been formed for the western ana with its proper enforce-
ment officer d as such, all enforcement should be ,Afected through that medium
and there shou e no continual agitation aris*'by those in charge of enforce-
ment In the east. NAHNHuuazCusl

OcToER 17, 1933.
Mr. EsNwr A. Goss,

Assistant Counsel, National Recovery Board, Washington, D. C.
Subject: Complaint submitted by the BaltimorwSult and Coat Association, Inc.

DEAR Sin: In furtherance of our memorandum of complaint heretofore sub-
mitted to Dr. Howard, and of our various telephone conversations, we submit
herewith detailed account of the complaint against the action of the code author-
ity for the cloak and suit industry.
As you, of course, are aware, Baltimore, through the findings of the comm-sIon,

especially appointed, was allocated in the western area. Immediately thereafter,
certain members of the code authority expressed their intention to leave no stone
unturned in their efforts to harras and hamper the Baltimore market, and even
at that time a certain official definitely said that he would see to it that labels
were withheld when the time came for their distribution.

Through the rules promulgated by the code authority with respect to labels, all
labels were to be used in coats in the process of manufacture on and after October
9. and while those in the East were entitled to a 2-weeks' supply of labels, those
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in the West were to receive a 3-weeks' supply of labels. Accordingly, on or before
this date of finality, all concerns in the entire United States, with one or two
exceptions, if any, were given their labels, except those doing business in Balti-
more. As a matter of fact, a representative of the code authority did not come to
Baltimore for the purpose of making distribution until October 10.

This representative at once made it known to the various manufacturers whom
he visited that he was seeking not only the information which would definitely
show him that Baltimore was maintaining the proper standards required by the
code, that is, records showing the hours of work and pay rolls, but that in addition,
he would require names and addresses of employees, various records for 8 weeks
prior to the decisions of the commission (during which period we were operating
under the stay granted), and various production costs. He also said that despite
the rules, he would only give Baltimore a 2-weeks' supply and not a 3-weeks' supply
of labels. This representative was shown the originalpay roll records and was
invited to go through the factories and ascertain for himself its correctness. He
was also given full access to the books showing the hours of work and given full
information regarding the total business done by each concern, Compliance
papers were also executed and filed with him, and checks for 3-weeks' supply of
labels were also forwarded.

At the time of the filing of the complaint with Dr. Howard, we stated that the
unusual, unnecessary, and irrelevant information requested in Baltimore was not
sought for any other place in the United States, and the letter submitted to you
by Mr. Alger definitely shows the correctness of this statement, because he advises
you of a resolution passed to procure production costs from Baltimore only. We
maintain that the administration is interested in procuring a compliance with thecode, and we are therefore at all times ready and willing to show proper records
which will substantiate this fact, and to my mind that, as I disc with ou
implies hours of work and wages and does not carry with it extraneous anirrelevant data and other matter. Names and addresses can serve no useful
purpose in determining compliance with the code, and are sought, we maintain
fr sundry other purposes not disclosed on the surface. The last suggestion con-
tained in Mr. Alger a letter to Dr. Howard that he would not be pressed for
addresses, but would be asked to furnish names only, in order to ascertain the
uses of apprentices, is a further endeavor to throw a "smoke screen" over the
truths involved, because the proper enforcement officer at all times may have
complete access to the pay-roll records and may interview the employees them-
selves in the various factories to elicit any information with respect to wages andhours of employment which he may desire.

We have definitely been advised by Mr. Alexander Print, of Printz-Bderian
Co. Cleveland, Ohio, a member of the code authority, that certain members ofsaid code authority have in his presence expressed their intention to continuously
harraes the Baltimore market and to do all in their power to hamper and incon-
venience them and that further, the information sought in Baltimore was not
requested in leveland, although all received labels before the date of finality.
Mr. Print also said that in his opinion Baltimore's position was a perfectly just
one and that the irrelevant information thus sought served no proper purpose
of the code authority. Mr. Printz was also very much surprised when he was toldthat we did no et our labels.

The concerns in Baltimore who ave the code authority's representative the
information, as alleged in Mr. Alger s letter, are practically all of those who have
contractual relations with the union, and whose total business in this market
amounts to less than 15 percent. Even in these cases, all of the information
sought by this representative from the five remaining concerns were not requested
from them. The five remaining concerns, namely, Pioneer Cloak Manufacturing
Co., Louis Marcus Corporation, Reliance Cloak & Suit Co., American Cloakf
Suit Co., and S. Cohen & Sons, do a combined business amounting to more than
85percent of the Baltimore market.

Since the memorandum was filed with Dr. Howard, one of the above-namedconcerns, that is, Louis Marcus Corporation received through parcel post
3,000 labels, although they had requested 17,000 labels in accordance with the
business they do. This concern furnished none of the unusual and improper
information requested by the code representative and the issuance of these labels
to the one concern certainly amount ts to an illegal preference over other companies
and definitely showB that those in charge are completely confused and uncertain
as to their own requirements. Their efforts to befog and becloud the issue
without any basic reason is one which, If it will be allowed to continue, will
seriously imlair and affect the intelligent and unhampered operation of the coat
and suit buSness.
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If there is any further information you desire with respect to the western area
and its reaction to this issue, you may communicate with Mr. Alexander Prints,
in Cleveland, and we are certain that he will give you his frank and sincere
expression of his views.

If there is any other information on any point, please do not hesitate to com-
municate with me and I again assure you that the proper enforcement officers
will, at all times, in this market, have full and complete access to time and pay-
roll records and an opportunity to speak in person to the employees, and that
they will be given all proper assistance in order that they may ascertain that we
are maintaifung the proper standards of the code.Very respectfully yours, BALTIMORE CLOAK & ' fIT ASSOCIATION, INC.

Special delivery, registered mail, return receipt requested.

[Telegram]
SxnmrManR 18, 1934.

Gen. HuG S. JOHNSON,

National Recovery Administrator, Washington, D. C.:
Have just noticed in the press that an order is to be passed allocating Baltimore

to the eastern area. This decision made on unfounded reports and incorrect
figures as proved in the public hearing August 3, 1934. Have set out the matter
in detail in letter forwarded today to Deputy Administrator Edwards, copy of
which letter is also being forwarded you. In the interest of maintaining the
Baltimore industry and preventing the collapse of this market and irreparable
damage, would suggest that you review the matter or communicate with Ad-
ministrator Edwards with respect thereto, or whatever proper action you maydeem necessary.

NATHAN HAMBURGER,

Attorney for Baltimore Coat & Suit Association,
Baltimore, Md.

SEP'r.MBER 18, 1934.
Re Baltimore status.

Deputy Administrator EDWARDS,
Department of Commerce Building, Washington, D. C.

DEAR MR. EDWARDS: I am sending this letter in compliance with my telephone
conversation with you this morning, in which we discussed the proposed allocation
of Maryland to the eastern area.

The report of the coat and suit commission alleged that the Baltimore market
had the lowest production costs in the country. You will recall that at the hear-
ings held on August 3, 1934, at the Washington Hotel for the purpose of discbss-
Ing the commission's report, I produced and discussed a report made by Black &
Co., certified public accountants, on the Baltimore costs, which showed definitely
that for similar types of garments, the Baltimore costs were not only not the low-
est costs in the country, but in many instances were as high as various markets in
the eastern area, The accountants' figures also showed conclusively that the
commission's costs figures for Baltimore were inaccurate, the reason for this
beingthat the commission's figures did not include all of the proper costs and Items
which were included in computing the costs of the other markets, and which
should have been included in arriving at the costs in Baltimore. Upon this
allegation, a Deputy Administrator Greenberg, as the record will show, promised
to make a further check-up, and at my insistence, said he would send auditors to
Baltimore to reconcile and account for the apparent error on the part of the
commission.

The commission In its report also stated that not all of the Baltimore concerns
were willing to furnish, the figures to the commission, and among those which
refused were two of the largest concerns in Baltimore. I immediately challenged
this statement and stamped it as being incorrect, Professor Brissenden when
called upon by Mr. Greenberg, publicly said that while he had no rsonaf infor-
mation on that question, he assumed the statement was correct. Mr. Greenberg
then publicly announced that he would require an affidavit from the representa-
tive of the commission who had made the report as to the alleged refusal.
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The figures in Baltimore were obtained by Mr. Jonas H. Glass, code authority
representative in Baltimore. Mr. Glass refused to make an affidavit to the effect
that any Baltimore manufacturer had refused him information and, further,
immediately after the meeting had a consultation with Mr. Greenberg during
which he explained thatvno manufactured had refused any' information, and that
the commission's statement therefore is inaccurate and without foundation.

Immediately after the meeting, I also spoke with Mr. Greenberg in the presence
of Mr. Linder of Scranton, Pa., and his attorney, Herbert Hall, and several Balti-
more manufacturers, and Mr. Greenberg assured me that before reaching a
decision in Baltimore's allocation, he would have a conference with me either in
Washington or in New York. Since that time, on several occasions, there have
appeared articles in the Women's Wear Daily, all statements made by Mr.
Greenberg to the press to the effect that no definite decision would be reached on
Baltimore's allocation until he had conferred with representatives from Baltimore.
(See Women's Wear Daily of Aug. 14, 1934, p. 1, and Aug. 16, 1934, sec. 1, p. 11).
Since that time, I have waited patiently for word from him, but to this day have
heard nothing.

Today, I noticed in the Women's Wear Daily that the decision to allocate
Baltimore to the eastern area has been decided upon and sub-itted to the code
authority for approval. I immediately attempted to communicate with Mr.
Greenberg in Washington and was advised he was not expected there. I then
spoke with his secretary, Miss Feeley, at the New York headquarters, and was
advised that Mr. Greenberg left simultaneously with the filing of this report for
his vacation. That he could not be reached and that she would not divulge his
whereabouts. He was expected to be gone for perhaps several weeks and that this
order would be effective within several days.

I then called you and explained this matter, during which conversation you
requested that I submit to you the proof upon which we allege that the Baltimore
cost figures set out by the commission were erroneous, and to that evd, this
communication is addressed to you. You further said that you, of course, had
no knowledge of the conversations between Mr. Greenberg, as explained above,
and that Mr. Greenberg had never mentioned them to you.

The report of the certified public accountants is herewith enclosed, and refer-
ence to the record of August 3 will point out errors in the commission's figures.

Since the commission made its decision upon the allocation of Baltimore's
having the lowest costs in the entire country, and since we have conclusively shown
that the figures used by the commission are incorrect, and that on the contrary,
proper figures show that for the same type of garment Baltimore costs are not
only not the lowest in the country but that they are as high as in the East, that
therefore the commission's recommendation is without any real foundation, is
not based on proper figures, and is totally unjustified.

You will readily see the injustice of this entire procedure when, after these
errors are pointed out, no attempt is made to rectify same, nor is any investigation
made to determine the accuracy of them, and that notwithstanding the collapse
of the whole foundation of the commission's report, nevertheless, their recom-
mendation is accepted and an agreement reached by the officials to allocate Balti-
more to te'East.

It has been repeatedly shown at numerous hearings and conferences that Balti-
more was but a pawn in the hands of the large interests, to be harrassed and
shuttled back andforth at their whim and caprice. This last order of allocation,
without regard to the equities in the case, and with a total disregard of all proofs
submitted, shows a further attempt to continue to sacrifice Baltimore at the
pleasure of controlling interests.

You may confirm my statements by reference to the record, by communicating
with Mr. Jones H. Glass, Munsey Building, Baltimore, Md., and by contacting
Mr. Greenberg himself, who will necessarily, in all fairness and honesty, reaffirm
and admit the promises made to me. We expect that you will give this matter
the proper consideration that you assured me you would give it, but are never-
theless simultaneously herewith forwarding a telegram to General Johnson, and
a copy of this letter.

Due to the holidays, I will not be available Wednesday, but I am at your dis-
posad any time thereafter, and will be happy to come to Washington and discuss
the matter further with you if you so desire.

I will appreciate you advices before the matter is finally adjudicated by your
office.
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STATEMENT POP PAYSON IRWIN, DEPUTY ADMINISTRATOR,
GRAPHIC ARTS CODE NATIONAL RECOVERY ADMINISTRATION

(The witness was duly sworn by the chairman.)
The CHAIRMAN. Mr. Irwin is the N. R. A.'s Deputy Administrator

of the Graphic Arts Code.
Be as brief and to the point as you can, Mr. Irwin.
Dgr. IRWIN. The questions this morning showed a very great con-

fusion in understanding particularly the provisions in the code on
cost-accounting systems.

Senator KING. May I ask first, how long have you been Deputy
Administrator of the Graphic Arts Code?

Mr. IRWIN. The code went into effect February 26, 1934. I was
concerned in the writing of the code, and then went on as Deputy
Administrator.

Senator KING. How concerned?
Mr. IRWIN. Well, I held a great many of the hearings or some of

the hearings for the groups within the code. The code has 14 code
authorities and 17 product groups and a coordinating committee.

Senator KING. Who selected you to help write the code?
Mr. IRWIN. The officials of the N. R. A., General Johnson.
Senator KING. What was your business before you became Deputy

Administrator?
Mr. IRWIN. I have not been in business since 1927. I have been

in the past an editor, reporter, publisher in a small way, and con-
ducted business of various sorts.

The CHAIRMAN. Where are you from?
Mr. IRWIN. My home is in Weston, Mass. I am a farmer.
Senator KING. You mean now?
Mr. IRWIN. No.
Senator KING. You are still deputy administrator, though?
Mr. IRWIN. I am still deputy administrator.
The provision in the code, section 26, provides that each national

code authority within 30 days after the effective date of this code
shall declare for its industry uniform particulars of accounting and cost
finding which shall be subject to the review of the National Graphic
Arts Coordinating Committee and the administrator and shall pre-
scribe a method of accounting and a method of cost finding each in
conformity with such principles and readily adaptable and each of
which shall be subject to the review of the National Graphic Arts
Coordinating Committee. Each establishment shall use a method of
accounting and a method of cost finding, each of which shall conform
to the principles declared and be at least as detailed and complete as
the methods prescribed, with such variations of application and excep-
tions as may upon proper showing be approved by such national code
authorities.

I want to bring out the point-
Senator KING (interposing). You formulated tbati
Mr. IRWIN. No; I did not. The code was written by a code com-

mittee from industry selected at a meeting in Chicago in August 1933.
It was a meeting called by the United Typothetae, which is the na-
tional association of the printers.

The meeting, however, was not confined to the association. It was
a call to the industry, and they sent their representatives to Chicago
and there selected a code committee whicb came down here and out of
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their own pockets spent thousands of dollars at work in writing this
code.

They very efficiently and effectively organized themselves into
groups to handle certain phases of it. There was a group that had
to do with all of the provisons in the code having to do with the cost-
accounting systems and the stabilization methods, and they were the
ones that formulated this entire provision under the advice and with
the aid of the N. R. A.

But I read that so that you would see that there is not a rigid re-
quirement as to the cost-accounting system that may be used. The
principles are laid down, but by application to a national code au-
thority there can be the exceptions and variations that may be neces-
sary to make the adaptation of an individual cost-accounting system
to the requirements under the code. It is obvious that it would be
utterly impossible to arrive at any ideas of cost unless there are certain
similarities in the Inechanicism of the cost-accounting system.

Senator CLARK. Does that cost-accounting system as set up under
this code provide for the straight saddling of 10 percent a year de-
preciation as has been testified here?

Mr. IRWIN. No, sir; I believe it is not 10 percent. I must tell you
at once-

Senator CLARK. It has been so testified by a man that has been
assessed a penalty for not observing it.

Mr. IRWIN. No, sir; I wish to bring out that he was not assessed for
that reason. He was not found in violation for that reason. He was
found in violation in that he had no cost-accounting system. He never
had made an application for a review of whatever system he had to the
national code authority, which he might have done at any time in the
month previous to this charge of violation of the code.

Senator KING. Let me ask you this. I have here a pamphlet of 76
pages, "Graphic Arts and Industries." Is this your code?

Mr. IRWIN. It is the code.
Senator KING. And a lot of it fine print.
Mr. IRWIN. I must tell you at once it is the most intricate code in

the N. R. A., but it represents, as I said before, 14 code authorities
and 17 products, and about a half million employees. Also between
40,000 and 50,000 establishments, including newspapers and printing.

Senator CLARK. What is the basis of the suffrage in electing your
code authorities?

Mr. IRWIN. The method of election?
Senator CLARK. Yes.
Mr. IRWIN. In some cases-in a good many of the cases in the

graphic arts-it was provided that boards of directors of the trade
association would become the code authority. Then it was our duty
to see that those were all representative of the industry.

Senator CLARK. What I was getting at was this. It was testified
here the other day by the representative of the printers' union at St.
Paul, that under the Graphic Arts Code in effect in Minnesota and
North and South Dakota, the basis of suffrage in electing to the code
aathority was such that it was possible, and in actual practice it
happened that the four large printing companies in St. Paul and
Minneapolis were able to outvote in electing members of the code
authority, all of the other printers in the States of Minnesota and
North and South Dakota combined. That in addition to that, this
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Perkins-Tracy Co. against whom this penalty was assessed by the
N. R. A. and who were declared outlaws by the N. R. A., paid 100
percent higher wages than the members of the big four who make up
the code authority. Do you know anythin about that?

Mr. IRWIN. There are several questions there. The first question
is of course the charge that four people could elect the code authority.
That may have been true in the original set up, because nearly all
trade associations have provisions in their bylaws for a weighted vote.

Senator CLARK. On the basis of their gross business, is it not?
Mr. IRWIN. Yes; a weighted vote. However, the N. R. A. reviews

the bylaws of trade associations, and constitutions and require. that
such provisions be taken out of those bylaws aond the constitutions.
In the case of the printers, these printer organizations and associa-
tions-I want to correct one thing that crept in this morning, and
that was the reference to the St. Paul group as a code authority.
They are not a code authority, they are an administrative agency
appointed by the National Code Authority and given certain powers
by the National Code Authority, and the National Code Authority
is responsible for their action. That does not mean that we do not
exercise a supervision, but it does mean that they are a subgroup
under the National Code Authority. There was a reference to the
gentleman that went to the hearings as the code authority. He was
not. He was the administrative agent for the regional group.

Senator CLARK. Apparently your State compliance director the
official director of the N. R. A. in the State of Minnesota, thought he
was the code authority?

Mr. IRWIN. Indirectly, sir. He did represent the National Code
Authority. Because all of these groups do represent the National
Code Authority, and they often speak of them that way, but I was
trying to be technical to point out the mechanicism.

Senator CLARK. As to the other part of my question, do you know
whether it is a fact as testified by the head of the local typographical
union, that this concern, Perkins-Tracy Co., which were declared
outlaws by the N. R. A., actually p aid 100 percent more wages than
the big four that controlled the local representatives of the code
authority?

Mr. IRWIN. No, sir; I do not. Mrs. Olesen testified this morning
that she had tried to get the wage rates of the company and had been
unable to do so. We have had no occasion to call on that.

I may say that we do intend to make a considerable investigation
of the set-up of various facts or statements. Because a great many
of them I think, are not quite facts. They are mere statements. On
the particular question whether they do pay 100 percent more, of
course, I have no direct information.

Senator CLARK. Where do you find authority in the act to assess
cost of hearings?

Mr. IRWIN. The authority that we work under in this particular
ease is the code itself. On page 22, section 2, there is a section there:

Penalties for violations. The penalties for the violation of any of the provisions
of this code shall be as provided In the National Industrial Recovery Act, and
the cost of any investigation may be asassed against any establishment found
guilty of a violation.

Then there is a second part-
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In case the governing body determines that an establishment has filed a corn-
plaint frivolously or maliciously, it may assess the cost of the investigation or its
reasonable cost against the complaint.

Senator CLARK. Of course, your right to assess penalties and charges
must ultimately rest on the National Recovery Act ittwlf and not on
any provision of a code. Where in the National Recovery Act is there
any authority to allow a code authority to assess charges?

Mr. IRWIN. I am not a lawyer and Icannot answer your question.
Senator BLACK. Let me ask you a question following up what was

said. You just read that the code itself provides that you can impose
a penalty upon the violation of the code. It was upon that provision
that these gentlemen were assessed the $300, was it not? That is
correct, is it not?

Mr. IRWIN. Yes, sir.
Senator BLACK. So that they were assessed a penalty for violating

the provision of the code. I find in the letter-
Mr. IRWIN (interposing). May I correct that? It is not a penalty.

The penalties are provided in the act itself.
Senator BLACK. Here is the letter that contains that. It says it.

I have it before me.
Mr. IRWIN. I am not disputing that they made a charge or assess-

ment against it, but not a penalty.
Senator BLACK. That is the penalty. I find also that that was

based on a letter by Mr. Pollock in which he made this statement-I
will give it to you exactly so that we will get it clear---a letter of
Mr. Pollock, dated March 12, 1935:

United Typothetae of America has informed us that the cost-finding system
set forth in Lefferts' letter does not conform to that declared by the United
Typothetae of America. This determination has been accepted by the X. R. A.
Division Administration for the Graphic Arts Division.

It was for a violation of that cost-finding system provision that they
were asked to pay the $305.30, was it not?

Mr. IRWIN. That is correct.
Senator BLACK. Let us see what that was. Here is that letter

attached to it. Let me read it to you:
The U. T. A. standard cost-finding system which is the effective cost-finding

system under the code, requires that depreciation be charged in to the cost at
standard rates, based on original cost, manufacturers' sales prices of equipment
when new, of the equipment, and such depreciation is to be included in the cost
even though the asset has been fully depreciated.

It was because these gentlemen did not adopt a system which
required that they continue to charge depreciation after the asset had
already been fully depreciated, that they have been assessed this
$305, was it not?

Mr. IRWIN. Their failure to adopt a system.
Senator CLARK. It is this system. That is what it says. Do you

deny that they were assessed $305 for failing to comply with this pro-
vision that Mr. Pollock sent them?

Mr. IRWIN. They failed to provide with the provisions in the code.
I pointed out-

Senator BLACK (interposing). Wait just a moment. I have all the
letters, and it first refers to the penalty provision. You admitted
that is what was in there, did you not?

Mr. IRWIN. Yes.
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Senator BLACK. Then I have Mr. Pollack's letter saying of March
12, 1935, that the determination of the fact that they had violated
had been accepted by the N. R. A. division. I have the letter from
the Typothetae stating here the provision that they had violated and
saying that they had violated, and it provides that they must continue
to charge depreciation after it has already been completely depre-
ciated. That is correct, is it not?

Mt. IRWIN. He says there, as I recall it, that that is what the
U. T. A. set-up in its standard cost system, and I have read you the
provision in the code which allows variations and exceptions.

Senator BLACK. Will you look at this letter from Mr. Pollack?
He is a lawyer, is he not? Read that paragraph into the record.

Mr. IRWIN. You mean the second paragraph?
Senator BLACK. I mean that paragraph where he says they adopt it.
Mr. IRWIN (reading):
United Typothetae of America has informed us that the cost-finding system

set forth in Mr. Leffert's letter does not conform to that declared by the United
Typothetae of America. This determination has been accepted by the N. R. A.
Division Administrator for the Graphic Arts Division.

That is all presently correct, Senator.
Senator BLACK. Let me have that now for a moment. I want you

to read another paragraph. Here is the letter of the United Typo-
thetae which sets up and says right at the end that the Perkins-Tracy
Printing Co. do not conform with these requirements. Now, would
you mind just reading these two provisions that I have marked?
What they say, please.

Mr. IRWIN (reading):
The U. T. A. standard cost-finding system which is the effective cost-finding

system under the code requires that depreciation be charged into the cost at the
standard rates based on the original cost, manufacturers' sales prices of the equip-
ment when new, of the equipment, and such depreciation is to be included in the
cost even though the asset has been fully depreciated.

Senator BLACK. Read the next sentence.
Mr. IRWIN (reading):
The U. T. A. standard cost-finding system is not devised for the purposes of the

Internal Revenue Department.
Senator CLARK. It would land him in jail if he used that with the

Internal Revenue Department.
Mr. IRWIN. Absolutely.
Senator BLACK. As deputy administrator, do you approve that?
Mr. IRWIN. The code provides sir,-
Senator BLACK (interposing). I am not asking you that.
Mr. IRWIN. I am coming to it. I shall not answer that question,

but I want to explain it---
Senator BLACK (interposing). I will ask you another one if you

won't answer that.
Mr. IRWIN. I will answer it.
Senator BLACK. I want to ask you this. Do you believe in the

principle which allows a continued depreciation after the matter
has been completely charged off?

Mr. IRWIN. I am not, sir, a cost accountant.
Senator BLACK. I do not care about that. You are a citizen and

you understand the fundamental principles of honesty?
Mr. IRWIN: It is not a question of honesty-
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Senator BLACK (interposing), Let me illustrate it. We examined
some shipping companies where they had a subsidy, and they had
been showing a loss for a long time. We found that they had been
continuing to charge off depreciation of the ships for years after they
had already charged them completely off, which resulted in millions
of dollars, which showed the company was losing when in reality it
was not losing if they had stopped charging off depreciation after they
had been fully depreciated. Do you believe that it is an honest
method to continue to charge off depreciation after the thing has
been completely charged off and had been absorbed?

Mr. IRWIN. It depends on the purpose of your cost system.
Senator BLACK. The purpose of the cost system here is to determine

what it costs the man to manufacture goods so that they can say
whether he is selling below cost or not, is it not?

Mr. IRWIN. Yes; that is quite true.
Senator BLACK. Do you believe that it is fair or honest to put in

any cost charge which has not been a cost charge?
Mr. IRWIN. I quite agree that it is not; yes.
Senator BLACK. Would you as a deputy administrator approve

charging up $1,000 wages that had not been paid?
Mr. IRwIN. No; certainly not.
Senator BLACK. Would you as a deptuy administrator approve

charging $2,000 depreciation where the machinery only cost $1,000?
Mr. IRWIN. I can only answer you that, Senator, that I discussed

the matter with many cost accountants and I find that there are
almost as many differences of opinion as there are cost accountants.

Senator BLACK. In other words, you find cost accountants free and
unbiased who are not hired by the person who wants to charge that
depreciation, who are now willing to stand up and say that they
believe it is honest to charge more for depreciation than the machinery
costs?

Mr. IRWIN. The purpose of the cost system--
Senator BLACK (interposing). What cost accountant ever told you

that he believed that was fair and honest or right? Name one of
them.

Mr. IRWIN. I decline to-
Senator BLACK (interposing). Do you know of any?
Mr. IRWIN. Yes, sir.
Senator BLACK. Where do they live? We would like their names

and where they live if they believe that to be honest.
Mr. IRWIN. May I say, sir, in regard to this-
Senator BLACK (interposing). The question I asked you is, give me

all of these names.
Mr. IRWIN. I shall not give you the names.
Senator BLACK. You decline to give them?
Mr. IRWIN. Yes; because I have not discussed with them officially

on this.
Senator BLACK. I am not talking about officially. What cost

accountant? We want some expert evidence to show that that is
honest. Whom can we summon who has told you it is honest?

Mr. IRWIN. May I say that I would like to say this much, that
your characterization on the moral ground of these things makes it
rather difficult. This is entirely a technical matter of cost accounting.

Senator BLACK. Very technical?
Mr. IRWIN. I think so.
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Senator BLACK. Very technical if a man will charge off in deprecia-
tion what he actually paid or more than he actually paid. You con-
sider that to be technical, and not based on the usual principles of
honesty and integrity of business.

Mr. IRWIN. When you state it that way, I would say I do not con-
sider it. I would agree with you when you state it that way.

Senator BLACK. What would you agree to?
Mi. IRWIN. I would agree that charging off things that are dis-

honest would be dishonest, of course.
Senator BLACK. Do you agree that it would be honest or dishonest

to charge off more than the machinery cost?
Mr. IRWIN. I certainly would.
Senator BLACK. Then if it cost $2,000 and they char e off and keep

on charging off until they charged $3,000, you woufd think them
honest.

Mr. IRWIN. I am rather' inclined to think so.
Senator BLACK. How lbng have you been deputy administrator?
Mr. IRWIN. May I put into the record, however-
The CHAIRMAN. We will have to recess. The bells have rung.
The committee is going to recess until 2 o'clock this afternoon

when we will continue in the District of Columbia committee room.
At this time I would like to put into the record a telegram received

this morning with a request that it be put into the record. This
telegram is signed by A. C. Weigel, chairman of the code authority
of the boiler manufacturing industry, also member of the council of
durable goods committee representing the boiler manufacturing
industry.

(Tbe'telegram is as follows:)
(Western Union telegram]

NEw YORN, N. Y., April 4, 1935.
Senator PAT HARRISON AND M, BERs SENATE FINANCE COMMxTTEE:

I understand that A. J. Hettinger testified adversely to N. I. R. A. It is not
clear whether he testified as secretary of 'dtirable 'goods, committee or as an
individual. If he represented himself as secretary of durable goods committee
he is testifying adversely to the desires of the members of the boiler manufacturing
industry. A majority of this industry voted to request the extension of N. I. R. A.
but they have not been given an opportunity to express themselves openly before
the durable goods committee. I ask that this telegram be made a part of your
record.

A. C. WEIGEL,
Chairman Code Authority Boiler Manufacturing Industry also Member of

Council of Durable Goods Committee Representing Boiler Manufacturing
Industry.

The CHAIRMAN. I would like in that connection also to put in the
record a letter received this morning from Mr. Leon Henderson,
director of research and planning division of the N. R. A.

(The letter is as follows:)
NATIONAL RECOVERY ADMINIsT RATION,

Washington, D. C., April 4, 1935.Senator PAT HARRISON,
Chairman Senate inanee Committee,

Senate Office Building, Washington, D. C.
My DEAR SENATOR HARRISON: The purpose of this letter is to clarify a mis-

understanding which may have arisen by virtue of the testimony given before the
Senate Finance Committee by Mr. A. J. Hettinger with respect to a certain report
on the operation of the National Industrial Recovery Act which was made avail-
able to the meters of your committee. Mr. Hettinger evidently proceeded on
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the assumption that this report was prepared for the enlightenment of the com-
mittee. Such is not the case. This report was prepared entirely by the staff
of the Research and Planning Division operating, however, under tremendous
pressure of time as a current report from the National Industrial Recovery Board
to the National Emergency Council. It was recognized at the time that some of
the information contained in this report would be useful to staff members of the
National Recovery Administration. Accordingly, it was mimeographed for in-
ternal distribution. Requests for c-pies were received to such an extent that we
eventually made it available to the press, Members of Congress, and Government
agencies. It has not been released to the general public.

A skeletonized version of the original report which was entitled "Condensed
Information Based on the Operation of the National Industrial Recovery Act"
was subsequently prepared by those working on legislation for ready reference
purposes, and copies were supplied to your committee. The "condensed report"
does not purport to be a separate and independent study but is merely an outline
of the material contained in the original report, all supporting details being sepa-
rately furnished in chart and table form in two accompanying booklets.

Yours very truly, LEON HENCDERSON,

Director Research and Planning Division, National Recovery Administration.

(Whereupon, at 12:05 p. m., a recess was taken until 2 o'clock of the
same day at the place noted.)

AFTER RECESS

(The hearing was resumed at 2 p. in., in the committee room of the
Committee on the District of Columbia in the Capitol Building.)

STATEMENT OF PAYSON IRWIN-Resumed

The CHAIRMAN. All right, Mr. Irwin, you may proceed. May I
say, make any explanation you desire, Mr. Irwin, and I say to you,
and I say to the other deputy administrators that the committee is
merely trying to seek your opinion about the matters, and I would
give my opinion whether it agrees with the others or not. We can
attend to that later. I can appreciate that there are authorities which
would like to be sustained on their propositions. But if there are
mistakes that are made, it does not hurt anybody to state them, and
what we are trying to do is cure mistakes in these different proposi-
tions. That is why all this investigation is made here. And it
would be very good to the committee if the opinions can be expressed
without restraint of limitation, or even fear from any higher pps.
I know that that is not your case, but I am merely saying that as a
matter of observation, and so when Senators request opinions, I
hope if you have an opinion, that we can get it whethe, or not it is
agreeable with the code authorities or not, because I do not agree
with them in a whole lot of things, I am sure.

Senator KING. Neither do I.
The CHAIRMAN. And I think there are a number of people who do

not, and I imagine there are a lot of them, because I have talked with
some of them, and I think we all appreciate that there has been mis-
takes made. It would have been impossible not to have made mis-
takes. So what we are trying to do is to cure some of the mistakes.

All right. Now you may proceed.
Mr. IRWIN. To clarify somewhat, the situation, and be as brief as

possible, I will make this statement: The Graphic Arts Industries
are primarily bidding industires. The members of the industry are in

119782-85-Pr 5
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constant open competition with each other in seeking contracts to
furnish their customers with the products of the industry. These
circumstances encourage competition to the maximum degree, and in
periods of business scarcity may lead to destructive price cutting
which is disastrous to the industry. The code makes provision for
the use of methods of cost determination which may be put into effect
whez these conditions arise.

SUnator KING. You say competition would be disastrous to the
industry?

Mr. IRWIN. Price cutting.
Senator KING. What is price cutting? Simply selling your product

* a little lower than somebody else's?
Mr. IRWIN. Not necessarily, sir. Destructive price cutting comes

when there is an attempt to gain a market, and very often it takes the
* form of selling far below cost. Then the test of who wins is the surplus

back of the company that is doing the selling below cost. It is the
method by which monopolies are built up.

Senator KING. It is not your disposition and the disposition of the
code authorities to denominate everything as causing destructive price
cutting if there is some competition when one man bids below the
other and is satisfied with the narrow profit which he makes.

Mr. IRWIN. I can only speak for my own code, and it is not true of
that code.

The CHAIRMAN. You have not any price fixing in that code, have
you?

Mr. IRWIN. No. We have a price stabilization program.
The CHAIRMAN. Yes.
Mr. IRWIN. I was just going to read that the code attempts to meet

this condition by provisions for fair methods of cost determination.
The code provides for three such methods. The first method is the

cost-finding system which was discussed this morning. It is the basic
method and may be used by members of the industry with the neces-
sary variations and exceptions for a particular establishment.

Senator KING. What?
Mr. IRWIN. The cost system which has been discussed is the basic

method but is only 1 of the 3 provided. The second method is
economic hourly cost rates and production standards. The third
method is cost-determination schedules. These methods may be
used in the industry under discussion, but an establishment must use
1 of the 3, in the alternative. In other words, Perkins-Tracy was
not obliged to use the cost system. He might have used either of
the other two methods which were applicable to a particular part
of the contract upon which he bid.

In regard to the decision in this case. The respondent used none
of these three methods. He chose to use his own cost system, which
was found by N. R. A. to be inadequate. This finding was not based
on the fact that the respondent did not set up depreciation according
to the standard system, but upon the fact that respondent's so-called
"system" was incomplete as to essential details of cost accounting and
cost finding, and did not allow him to accurately figure his costs
without guesswork. After he had quoted on the State contract,
respondent installed a system which he claims conforms to the
standard with the exception of the one item of depreciation. N. R. A.
has not rul6d that he violated the code in this respect because of the
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controversial nature of the problem as to the proper basis for setting
up depreciation, and because the basis adopted by the National Code
Authority has not been given N. R. A. approval. The character of
the present system has no bearing on this case. As I have stated
above, the finding of violation was made without reference to the
method of setting up depreciation used by respondent. The system
which he purported to use was inadequate in other important details.

Senator KING. You decided against him, did you not?
Mr. IRWIN. We did, sir.
The CHAIRMAN. And as I understand you, you decided against

him on another theory.
Mr. IRWIN. On anQther point.
The CHAIRMAN. Than on this cost-accounting system, and that was

that he did not give you the full facts with reference to the ascertain-
ment of the cost, is that right?

Mr. IRWIN. That is correct. It was not a system which would
develop the facts as required by the code.

The CHAIRMAN. Do I understand the code authorities have not
taken this 10-percent cost reduction ascertainment theory?

Mr. IRWIN. That is not quite correct. The code authority under
the code is allowed to declare one of these systems. The systems must
be reviewed by the Coordinating Committee of the Graphic Arts and
the Administration.

Senator KING. It is a fact, is it not, that you have set up a different
system of accounting from that which prevails in the internal branch
of the Government?

Mr. IRWIN. That remains to be seen, sir. We are reviewing these
cost systems. We have a great many of them. We have a great
many of them, and if we find, as for instance in this item of deprecia-
tion that it is not the one we can approve, we will disallow that system.

Senator KING. But you have set up a cost system under the terms
of which you are required to deduct 10 percent from a phantom cost?

Mr. IRWIN. No, sir. The code that set that up-
Senator KING (interposing). Then the code set that up?
Mr. IRWIN. May I say I am wrong? The code does not set it up.

It merely says U. T. A. system. That system was allowed to be
declared by the code authority, but it must later be reviewed to meet
the approval of the Administration and we have reviewed it, and we
have not given it our approval.

Senator KING. Has it not approved it in other codes?
Mr. IRWIN. No sir; not this one.
Senator KING. [ou could not answer that?
Mr. IRWIN. I could not answer.
Senator KING. But N. R. A. has been doing it?
Mr. IRWIN. I could not answer.
The CHAIRMAN. Why has it not been approved? That code has

been set up for 2 years, has it not?
Mr. IRWIN. No, sir. It is just a little over a year old.
The CHAIRMAN. In a year, why has not that mode of ascertain-

ment been approved?
Mr. IRWIN. We have been studying them. Some of the things

have not been given approval by review. They have been under
extended review, because we have tried to develop the basic facts, as,
for instance, in some of the economy hourly cost rates, it requires a
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great deal of study and development of facts on which those things
are based. And it does take a great deal of time.

The CHAIRMAN. May I ask you when the code was promulgated,
was the method employed in cost ascertainment by the Treasury
Department considered?

Mr. IRwIN. No, sir; I could not say. Those systems were usually
written in the code subject to review by the Administration. It
merely would be provided in a code that the system used should be
the standard system. The system itself so far as I know was never
reviewed before the code wentinto effect. But it was always provided
that the Administration could review it afterward when the thing
was to be put in. Our duty in writing the colie was to see that it
was not so rigid a requirement that it would work an undue hardship.

In this particular provision in the code it allows for variations and
adaptations as we would make thent because of actual conditions in
a plant--that is, the actual condition of a cost system already installed.
And our efforts in administering the code have always been to be very
reasonable aboat any such requirements whenever the question would
come up.

The CHAIRMAN. Did you not state in the beginning of your remarks
this afternoon that the cost system was one of the basic foundations
upon which to administer the code, and to determine whether the
conduct of the persons in the industry was conformable to law and
to the code, or was the reverse?

Mr. IRwIN. I said it was one of the basic methods of the stabiliza-
tion features of the code.

Senator KING. Yes; what do you mean by stabilization?
Mr. IRWIN. In other words, "allowing the individual to always be

able to prove his costs. And the basic thing in the code in this sec-
tion, the mandatory thing, is that you must not sell below cost. Any
concern that can develop the fact that they were not selling below
cost was in conformity with the code.

Senator KING. But you expressly provided, did you not, either in
regulation, or in the code itse or y the whims and caprices of those
who enforced the code that in determ ii the cost they must take
into account the original cost of the mechanical contrivance? For
instance, in the printing business the original cost of the printing press
rather than its depreciation.

Mr. IRWIN. That is required.
Senator KING. Yes.
Mr. IRWIN. In the U. T. A. system, sir; yes.
Senator KING. The U. T. A. system would mean this, that if Mr.

Tracy had bought a plant 10 years ago for $10,000, and he charged off
each year 10 percent, at the time he came into the code he would have
to start back with the $10,000, and that would be the basis upon
which to determine cost, would it not?

Mr. IRWIN. That has not been approved by N. R. A., sir, and in
such cases the Compliance Division has been requested to take no
cases where the violation would be in not using that depreciation.

Senator KING. Has not that depreciation been appliedin all of the
units of this industry?

Mr. IRWIN. No, sir.
Senator KING. In determining the cost?
Mr. IRWIN. No, sir.
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Senator KING, What unit, what method was employed by the four
competitors, the big interests which are in the printing business in the
Twin Cities?

Mr. IRWIN. That I could not say. I am not familiar with the
method of submitting the bids at that time.

Senator KING. Did you not inquire into that?
Mr. IRWIN. No, sir; because we were not reviewing contracts, sir.

It was merely a question whether in the specific bid made by Perkins-
Tracy on their own cost system, wbethe, Lhey had a cost system that
was adequate, or whether they had used any of the three provisions
in the code for arriving at their costs.

The CHAIRMAN. All right. Proceed. Is that all you have?
Mr. IRWIN. I might say this that the reference in pages from Mr.

Pollock's letter that was read by Senator Black this morning really
referred to the system which was installed after this case was heard
and decided upon. The question of depreciation that has been raised
by Mr. Tracy was never raised until late in the fall.

The bid was on July 9, and the case was on after that; I have for-
gotten the exact date. Then Mr. Tracy some months later, the
Perkins-Tracy Co., got a cost accountant to install a cost system.
And Mr. Tracy now claims that he has installed it in every detail
except this method of depreciation. That now is the subject of con-
sideration and has been brought up to the N. R. A. specifically, but
has not been decided.

The CHAIRMAN. So you are now considering that proposition?
Mr. IRWIN. Yes, sir. But I want to emphasize the point that that

question of the depreciation was not raised in the original case, has
nothing to do with the original case, and that it only came up many
months later.

Senator KING. Mr. Irwin, your compensation is paid by the
N. R. A., is it not?

Mr. IRWIN. Yes, sir.
Senator KING. What is your salary? What do you get?
Mr. IRWIN. I think it is $6,800.
Senator KING. $6,800?
Mr. IRWIN. Yes, Sir.
Senator KING. That is rather modest, measured by the compensa-

tion paid to some of the others is it not?
. Mr. IRwIN. It is considerably less than I have worked for for a
good many years.

Senator KING. That is all.
The CHAIRMAN. Mr. Walter Mitchell, Jr. How much time, Mr.

Mitchell, do you desire?

STATEMENT OF WALTER MITCHELL, JR., SECRETARY OF THE
FURNITURE CODE AUTHORITY, WASHINQTON, D. C.

(The witness, having first been duly sworn by the chairman, testi-
fied as follows:)

Mr. MITCHELL. In order to cover my notes, Senator, I do not
think more than 20 minutes, but it depends on the number of ques-
tions you want to ask.

The CHAIRMAN. I hope you will be as brief as possible, as we have
got a lot of witnesses to-hear, and we want to get along. Come down
to the points which you want to give, and you can put in writing
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anything else which you want to put in the record, and I think we can
catch what we are after.

Mr. MITCHELL. My name is Walter Mitchell, Washington, D. C.
Mr. Chairman, I think from the evidence you have had before

your committee and the requests of the committee are so numerous
that one might assume the committee intends to write into the act a
prohibition against price fixing. Therefore, I am going to confine
myself to trying to outline to you what is price fixing and what is not
in the codes, and with particular reference to price filing, which I had
the opportunity to study in great detail during the period in which I
was in charge of the price-policy research unit in the N. R. A., and
since that tune outside of the Government as secretary of the Code
Authority for the Furniture Industry.

Senator KINo. I do not assume as a matter absolutely determined
that a new law will be written.

Mr. MITCHELL. No; and I am not making any recommendations
and the Furniture Code Authority is not making any recommenda-
tions. In coming before you here I am doing it by request, and want to
emphasize that it is not the code authority speaking, because the
code authority has felt its own code in the aggregate has neither helped
rr hurt the industry.

Senator KING. I do not understand what relation, if any, you have
had with the code authority.

Mr. MITCHELL. I am secretary of the Furniture Code Authority.
Senator KING. Oh, secretary; who is the chairman of it at present?
Mr. MITCHELL. The chairman is Mr. Robert W. Irwin, who

appeared not in that capacity, but who appeared in behalf of the
Committee for the Elimination of Price Fixing and Production Con-
trol Saturday before your committee.

The CHAIRMAN. How long have you been secretary?
Mr. MITCHELL. Just about a year. I went with them last March.
Senator KING. What were you before that?
Mr. MITCHELL. I was in charge of the price-policy research unit

in the N. R. A., assisting Mr. A. D. Whiteside in the first price in-
vestigation conducted by N. R. A. from within in January 1934.

Senator KING. Then you have been with the N. R. A. almost from
the beginning?

Mr. MITCHELL. I was with the N. R. A. only about 3% months,
having been loaned to them from the Department of Commerce to
do this price investigation work in connection with the January
hearing in 1934.

Senator KING. That hearing was conducted by the N. R. A.?
Mr. MITCHELL. Yes; but I was with the N. R. A. only during that

period. I am now outside of the N. R. A., paid by the furniture
manufacturing industry.

Senator KING. And how are you paid?
Mr. MITCHELL. By the furniture manufacturing industry.
Senator KING. By assessments upon the industry?

-Mr. MITCHELL. Up until the present, up to January 1, 1934, the
code was entirely supported by the four trade associations within the
industry by contributions out of their own cash balances. Those
associations, however, represent between 75 and 90 percent of the
industry.

Senator KIr. Of course, the units of the industry pay to their
trade associations and then the trade associations pay it?
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Mr. MITCHELL. Pay it to the code authority; yes.
Senator KING. What does the head of the code authority get?
Mr. MITCHELL. The chairman of the code authority gets no salary

at all. He gets only Ctrvwling expenses when coming down on code
business only and not on any other business to Washington.

Senator KINo. Proceed.
Mr. MITCHELL. The question of price fixin is denied almost uni-

versally by industries that have it in their code, and I have not seen
that called very strongly to the attention of the committee.

The printing industry, of which you have just been bearing con-
siderable, has in its code a provision for a costing system, which in
respect to depreciation is inflated, so that if you actually figure your
costs according to that system you will have a profit. In other words,
it is a price-fixing system. The minimum-cost protection prices which
were set in the lumber code were in almost every instance such as to
give a large number of producers more profit than they would have
asked for on a competitive market. And we have fied with the
Darrow Board last year evidence from the books of the actual cost
figures of a veneer producer showing some figures of that sort. We
have also accumulated some lumber figures from other mills and
factories.

The CHAIRMAN. How about the furniture code?
Mr. MITCHELL. We have no price fixing in the furniture code.

And the furniture and automobile industries are, so far as I know, the
only two industries who have from the start of N. R. A. maintained
a consistent stand against all price fixing as likely to retard recovery
and likely to make the N. R. A. an economic and political liability.

Now the distinction I think will be valuable to the committee and
possibly may direct some of the investigations of your agents, is
what happens when a price-fixing system results in the way industry
intends it to. And what happens when it breaks down, as almost
inevitably it does. It will ruin prices for you. And why? As we
have seen in the lumber industry. If allowed to set minimum prices
or to set up a standard of cost on standard-cost percentages, as appears
in the printing and other codes, it will inevitably be unjust to some
groups who must compete on price, because they do not have service
facilities or do not have an established name or advertised trade
mark. If you allow certain industries, in which price fixing is per-
mitted, a preferred claim on the national income, for the sale of their
products for instance, food products and basic products like cement
and steel, this in turn leaves less income available for expenditure
for durable goods, such as houses, automobiles, and furniture, which
must wait before you meet your necessary purchases, or until you
have met them before you have any money to spend on those. It
hurts confidence of users to have it apparent on the face of things or by
the way the code is administered, that prices are being fixed. We can
find for you examples in the furniture industry where manufacturers
bought only their own minimum requirements of lumber all during
the period of price fixing, but they opened up and bought six or eight
carloads, or $100,000 worth of lumber as compared with the previous
purchases averaging around $10,000 worth of lumber, when they felt
confident that the prices were fixed by supply and demand and not by
a code committee.

I th jk it can be fairly said in an allegedly competitive economic
system the absolute fairness of prices is not really so important
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as the confidence purchasers. And if N. R. A. is not to retard
recovery I do not see how you can leave price-fixing devices to be
used under it in any possible way.

The CHAIRMAN. Would you apply that to natural resources such
as coal and iron and coke?

Mr. MITCHELL. I have a discussion in here on production con-
trol and price fixing as related to those, because it 6 specifically men-
tionbd in this draft of the bill. Would you rather have me take that
up now or come to it?

The CHAIRMAN. Go ahead.
Senator KING. Would it inconvenience you in the presentation of

your testimony to state what are some of the factors or methods or
devices employed for price fixing? If you are going to discuss that
later I will withdraw the question.

Mr. MITCHELL. Yes; I will enumerate them right now. First is the
setting of definite minimum prices such as the lumber prices, the
setting of definite differentials in prices, such as resale maintenance
devices, the setting of definite overhead percentage burdens to be
added to the direct labor cost, or definite percentage depreciation
schedule, or anything of that sort, and certain types, in fact I would
say all types, of mandatory price filing systems.

Senator-KING. Is that compulsory costing systems?
Mr. MITCHELL. No; they are not compulsory costing systems.

Those are the affairs in which it is required that you figure your
depreciation or your overhead burdens at certain specified rates.

Senator KING. Yes.
Mr. MITCHELL. I do not know of any industry code representatives

who have those devices in their codes who will admit they are price
fixing. They will call them by some other pleasant name, such as
stabilization, or cost systems.

Senator KING. Open-price systems would be one of the devices?
Mr. MITCHELL Open-price systems would be one of the devices; I

am going to deal with them at some length.
Senator KING. You are familiar with discounts, customers classi-

fications, allocation of production, and production control?
Mr. MITCHELL, I am going to deal with all of those in just a

moment.
Senator KING. Thank you.
Mr. MITCHELL. I am talking first about price-fixing systems and

secondly about price-filing systems. If a definite price-fixing system
breaks down you then have that industry more subject to rumors and
panic, because it is unlawful to publish the price at which you are
actually selling when the news of actual prices is passed by word of
mouth it usually lacks adequate data as to discount, terms, and so
forth, and consequently the prices of that industry, the price structure
in it, is more subject to rumors and panic when it begins to break
down than it would have been under the open competitive system.

They are likely to sink too low and likely to sink lower than the
actual supply-and-demand condition would warrant. And in thatinstance, instead of hurting the confidence of the immediate buyer
the breakdown of the pricing system back here in material, will hurt
the confidence of the distributors and the retailers in the fabricated
products. We had definitely that experience with the furniture
idustry at the time the lumber prices began to break. Every retailer
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had heard the rumor and held off from buying in expectation of lower
furniture prices. It definitely had a dampening effect not only upon
the furniture industry but upon other fabricated products,

Senator KING. Including the building industry if they used lumber
in the building.

Mr. MITCHELL. Very definitely. I talked with representatives of
the Federal Housing Corporation, who were very much worried about
a possible breakdown in their program. The impossibility of enforc-
ing this thing and the unavoidable delay in dealing with violations is
a very important factor which I won't dwell on, because I believe your
committee plans probably to call Mr. Sol Rosenblatt, who made a very
enlightening talk at the price-fixing hearing in January, and although
it did not receive much attention in the press, it was one of the most
significant statements at the hearing.

Senator KING. I think we will be very glad to get your views.
Mr. MITCHELL. Perhaps a summary of Mr. Rosenblatt's views at

that meeting might be interesting.
The CHAIRMAN. We will have him later. I may say to you that

we may have to recess at any time because of the work relief bill
being taken up. I want to accommodate all the witnesses who
appear here, but I want you to give your views briefly.

Mr. MITCHELL. I have my office here in town, and I will be glad
to withdraw and return at the committee's convenience.

The CHAIRMAN. You may go ahead and give your points briefly.
Mr. MiTCHELL. The second is the price filing. I am giving the

items. It should be voluntary and not mandatory. In my opinion
all of the legitimate stabilizing effects of a better knowledge of prices
can- be accomplished by a privilege in the code for a group to file
voluntarily the prices at which they have actually sold goods, not
have any advance arrangement for filing prices, whiich would leave a
period for intimidation, although any individual should be free, as he
has been in the past, to publish hIs own prices, applicable for as long a
period as he wants if he chooses to publish them. That has'been a
healthy thing for many years.

Now I want to call attention to two arguments which are used in'
favor of the mandatory price-filing system, and which will come up
before your committee without any doubt, The first one is commodity
exchanges for cocoa, tin, rubber, and so on, which have been a very
valuable sources for the publication of information on prices. Second,
there is the practice started years ago by Mr. Stewart, predecessor of
Macy & Co. and other pioneer retailers, they marked their goods
o en y one price in Arabic numerals, and they were not on a code.
That was the beginning of the open-price system they claim. There
is a grave difference between the working of those precedents and the
mandatory system now under the codes. No one was compelled on
cocoa, rubber, tin, and so forth to go through the exchange, and many
transactions occur only by rumors where the price is known.

Secondly, no retailers, as I have said, coerced any other retailers.
It was not necessary for all the retailers to adopt open prices in order
for one of them to reap the benefit. He found it quite possible to reap
the result of greater public confidence in the values in his store without
compelling anybody else to do it.

In connection with the mandatory price system is the second point
of consideration, which I think is a very important one. A mandatory
price-filing system, in order to operatesatisfactorily, must be accom-
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panied by 3 or 4 thing which I think are economic fallacies. The
committee can oudge Er itself. You must have customer classifica-
tions so you will know what sort of customer the price applies to.
You have standard quantity discounts, which usually have to be on a
customer basis as a matter of practical commercial operation. You.
must have retail-price maintenance in almost all cases to make a
mangiatory price-filing system work, because practically any product
in wl ich this is attempted goes partly directly from the manufacturer
to the retailers, fabricators, or the contractors, but partly moves
through the wholesaler or distributor, whose selling prices must match
up with those of the manufacturer who deals direct with the contrac-
tor, or else the price-filing system is no good to the industry.

It is primarily set up to help create uniform delivered prices, or
uniform basing-point prices, because if you should set up a mandatory
pice-fing system on thef. o. b. factory basis you would find each
individualfiling prices f. o. b. his factory, and he would find himself
losing an order over here at a perfectly good convenient distance
away, because somebody else happened to have a different freight
rate, even though the f. o. b. prices matched.

In other words, it is not practical, not desirable from the standpoint
of the industries, which request the privilege, to file on the very sound
basis of f. o. b. factory. Therefore they resort to delivered or basing-
point prices about which you have had some information, so I will.
not go into details of that point.

If a mandatory advance filing system works, I won't say that what
happens is the same as I said with respect to rigid price fixing, but it
lets the leaders determine the differential which they will permit the
small man, and it is quite true that leaders have permitted the smaller
members to file lower prices. Take the case of fractional horsepower
motors sold by manufacturers for many years for vacuum cleaners
and other household equipment. If a small manufacturer of motors
gets any business he has pretty near got to do it on price, because
three or four large manufacturers can say to the washing-machine
firm, "If you buy our motor we have service facilities all over the
United States, and you will not have to stock parts or service equip-
ment and machinery, and therefore it is a much better value." And
it puts in the hands of those leaders therefore the power to determine,
like shutting and opening a valve, how much of the business shall be
permitted to go to these smaller members of the industry on the only
basis on which they can compete.

Senator KING. Have you discovered from your investigations that
the leaders in various industries have availed themselves of that
power, destructive in its operation if exercised?

Mr. MITCHELL. I have not in my possession any evidence that
would help you, because I have movedout of the N. R. A. and left
my files, as it seemed ethical to do. I would suggest that you question
r. Leon Henderson on that point. He has quite a bit of information

from his efforts to correct these things.
A mandatory price-filing system with the prices filed in advance

destroys the incentive to reduce prices in most cases. If as a small
member of an industry I decide to try to get an order and start by
reducing the price with an advance date on it, I know that the bigger
members, if they really want that order, will come in and name my
price, and because of the greater production or service facilities, will
get the order. And if I happen to be a member of that industry and
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I have any judgment at all, I will see after the battle is over and the
smoke has cleared that I have not gained anything by reducing prices
for everybody, and I have not gotten an order. Why bother?

There is only one condition in which that procedure is not against
him, and under which the small man can circumvent the price system,
and that is when his personal relations with the purchaser are suffi-
ciently good to establish a gentleman's agreement, because as hap-
pened in the case of some purchases, I understand by verbal report
made by the furniture manufacturers, namely, I as a salesman with
my bosses' concurrence believe that prices are too high on this par-
ticular item. We will file a lower price and bring everybody down.
It probably will bring everybody down. But we will file that lower
price and start the parade if you will give us the order dated 10 days
from now. But that sort of personal relationship is so rare it is nearly
entirely ineffective. I think you culd properly say that mandatory
price systems will stabilize prices at a lower level than they would be
stabilized by absolute regular price schedules laid out by a committee
sitting around a table and saying, "Let us see how much we can get
away with ". But you will not stabilize the prices at as a low a level
as would the free play of supply and demand.

Senator KING. Nor will it destroy the proper working of competi-
tive factors in industry.

Mr. MITCHELL. That is true.
It inevitably will be used to help recoup fixed charges. If I, or any-

body else as a manager of a concern, responsible to my directors and
stockholders, am filing a price which I know will probably be kept by
the rest of my industry, and they are gentlemen enough not to break
it down, I will try to make that price cover a little larger proportion
of my overhead and depreciation, bond interest and so on than I have
previously been able to make it cover.

What you have to have is an indirect machinery by.which the Gov-
emnment endeavors to guarantee all or part of the earning power of the
investment. Now, as you are probably aware, even in the best of
times, not all of industry has earned a profit, or even come out even.
It has been said by financial observers that over one-third of the busi-
ness, of the total investment in United States business was losing
money in 1929. It is natural, because somebody has invested un-
wisely. Under free competition of course there is a certain proportion
of that. When the Government either attempts or allows an attempt
to guarantee a return to all investment it is attempting an impossibil-
ity which is economically and financially too great even for the United
States Government.

Senator KING. That would induce unwise investments in the de-
velopment of industries which were not needed at all.

Mr. MITCHELL. One of the finest examples is the thousands of new
little portable sawmills which went into business under the Lumber
Code under the attraction of higher prices, which were uneconomic
units in a business already badly overexpanded which never there-
fore should have been born or set up, and which probably now will
be a total loss to the investors since the price fixing has been canceled.
And incidentally that price fixing had collapsed several months before
it was canceled and 90 percent of the board footage requirements of
furniture manufacturers were said to have been bought at subcode
prices several months before the thing was canceled. The lumber
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merchants themselves began to offer lumber at less than code prices.
It is a fine example of the unenforceability of those inherently rigid
price-fixing systems.

The next section deals with open-price filing, if it does not work, in
other words, if it is so honestly administered and is not backed up by
collusion, that it works the way the industry did not want it to, it
intensifies competition. It sets up the law-abiding good boys of the
industry as targets for the sharpshooter. Apparently that is what
happened in the plumbing fixture and carpet manufacturing industries.
I think the committee might find it rather interesting to investigate
why after the experiences of those code authorities they abandoned
their open-price filing systems.

Senator GERRY. Did I understand you to say you were in favor of
voluntary filing?

Mr. MITCHELL. Yes, sir; because if a voluntary price filig is per-
mitted for information only and of past transactions it gives a public
posting through trade journals, or any other sources, what the pre-
vailing prices are on that product, and it does not mean that anybody
has to file a price and be subject to coercion or pressure by his larger
competitors. There are certain industries in which that would be
very useful. There are certain others that would not want it. Quite
a number you would find would not want to pay the cost of main-
taining a cost exchange unless it was so arranged that it would act
as a shield for collusion and coercion.

Senator KING. But it would be open ipso facto, that is, the prices
at which they had sold?

Mr. MITCHELL. Yes.
Senator KING. And not in future.
Mr. MITCHELL. Correct.
The main legal or practical aspect of these future prices, which I

believe the committee is aware of from the Federal Trade Commis-
sion's statements on the subject, is that it robs the Trade Commission
and the Department of Justice of their access to usable evidence. In
other words, if you have an advance price-filing system, no matter
how much collusion and coercion goes on back of the scenes you can
always come into court and prove so and so simply followed the
leader price in his filing. But if there is no coercion about it, and if
there is no filing of future prices then when the bids all turn out alike,
or when there is a concerted increase in prices it leaves the door open
to the Federal Trade Commission and the Department of Justice.

Senator GERRY. What you are suggesting is the voluntary prices
which they actually have sold for in the past, or the prices they will
sell goods at at the present?

Mr. MITCHELL. I think you could safely permit both of those in a
great many industries. As I understand it, one of the large makers of
cloth bags has for years led that industry by publishing his price list,
and there is practically no other price list, and they are very widely
circulated, as I understand it. It is probable, however, that under
open competitive conditions like that if that retail price list were not
fair and equitable competition would creep upon him. In other words,
his leadership is bought at the price of being fair in his prices. Such
leadership certainly should not be curtailed by legal impairments.

Senator KINa. Or inhibitions?
Mr. MITCHE9LL. Or inhibitions.
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Now there are a couple of possible fallacies that I would like to point
out in connection with these price-filing systems. Price indexes, such
as those of the Bureau of Labor Statistics have in some instances
been cited to show that prices did not grow firmer or did not advance in
consequence of price filing or other price-stabilization schemes. The
fault with those price indexes, the Bureau of Labor Statistics admits
it, and does its very best, and it is a very excellent index in the aggre-
gate to show the general trend of prices, but I would be very loathe
to trust it in the matter of determining whether the antitrust laws
were being evaded on a single item for this reason, that the Bureau
must get its price data from the very people who are in collusion on
the prices.

And the machinery for preventing the index from getting or showing
the actual trend of going prices is this, that many of those prices were
reported during the depression at list, but the discounts were increased,
and the rebates and allowances increased secretly. That is part of
the reason for Senate Document No. 13 which was presented by Mr.
Gardiner, Means Which Bears on the Rigidity of Industrial Prices
and shows maladjustment of prices. The prices in many instances
are not nearly so rigid as his statistical analysis would show, because
the discounts and the actual net prices did not appear on the data
reported to the Bureau of Labor Statistics.

Senator KING. Did the Bureau of Labor Statistics take cognizance
of that fact and give a supplement out?

Mr. MITCHELL. I believe they did.
Senator KINO. Showing the possible unreliability of generalization?
Mr. MITCHELL. I am not certain, but I believe they did. And I

believe, also, they have made every effort to persuade their cooperat-
ing firms to report actual prices and discounts. The fact remains
that many business men do not report all of them. I am told the
aggregate discounts on window glass at one time during the depression
amounted to 90 percent of the list price,

The other point is that it has been urged that most of the evils
might have been gotten away from by filing rice with an impartial
agency. I think some of the coercion might te lessened by that, and
if one is going into mandatory price-filing systems the possibility
probably should be investigated. But I do not want to use the time
of the committee on that, because I cannot help but doubt that the
committee would wish to continue mandatory prices under the new
act, if any.

Now, taking the position which has been taken here, brings up the
question, What do you propose on the constructive side to allay
destructive price cutting and a downward spiral of prices and wages
which we did arrest when N, R. A. was started? Personally, I believe
that much of the price fixing and other economically objectionable
arrangements made under the codes may have been justified by the
dire-emergency at the time the N. R. A. was formulated, but at the
present time, when there is no price panic in industry at large, per-
haps a few small spots, when prices have been in a considerable degree
stabilized by the labor provisions of the codes, I think it would seem
unwise and a way of retarding recovery to permit that sort of provision
to be continued any longer in the codes.
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May I point out why the experience I have had under the furniture
code makes me place emphasis on the labor provisions? The mini-
mum wage is probably the most important price stabilization scheme
from the standpoint of a combination of effectiveness and practical
workability. The labor is always the quickest place to cut your cost
if you want to make lower prices, and the unskilled labor is thc quicker
place than the skilled labor, because you must keep the silled labor
on hind to maintain morale and to be prepared to expand volume
quickly if orders come in. And so you cut the wages of the unskilled
labor first. That coincidentally is the very point at which the
minimum wage safeguards the price structure.

The interesting thing that I have observed is that about six out of
seven of the serious complaints coming to the furniture code authority
for destructive price cutting reading, "This retailer is selling so
and so's stuff at less than I-can put it into the retailer's premises
and even pay minimum wages." In six out of seven cases we found
the same concern was at the same time being investigated through the
N. R. A. for labor violations. And it seems when you arrange for the
restitution of back wages where there is a considerable cash outlay
in a lump it takes the fun out of that kind of price cutting, which of
course is based on taking it out of the hides of labor. This is the kind
of price fixing we want to get at in the N. R. A if I understand the
committee's intent, based on the exploitation of labor.

Senator KING. If there is a minimum wage set up must not there
be coincident with it revisions for differentials?

Mr. MITCHELL. I think a general provision for proportional differ-
entials above the minimum in proportion to skill is satisfactory.
But the setting of actual rates for skilled workers and semiskilled
workers should be left, in my opinion, to collective bargaining for
the reason that the same degree of skill is not paid the same on all
machines. And on the same machines they are not always paid the
same rate, because two different men may work on the same kind of
a machine and work at different rates in many industries.

I just had the suggestion of an N. R. A. investigator here lately
that he thought there was a 30 or 40 percent differential in the output
of the men, so it is rather dangerous to set - differential. In other
words, in an allegedly competitive system like ours I doubt whether
you can safely risk any greater degree of price fixing than is involved
in the minimum wages for unskilled labor. Beyond that, I believe
all prices should be subject to supply and demand surrounded by
certain safeguards to prevent exploitation and unfair practices.

Senator KING. There should be provisions then for piecework,
which would perhaps give to the skillful and highly developed worker
a little more than the unskilled worker working on the same kind of
machine in the same kind of work.

Mr. MITCHELL. It generally does, because piecework has got to be
the same throughout the factory for the same kind of job the skilled
man makes more. But there are abuses that should e watched
through labor organizations and unions possibly.

Now, the industries under a price-fixing system require a lot of
technical and skilled help, high-salaried men for enforcement, whereas
the labor provisions have the assistance of every laborer in the
country to help enforce them without a charge for his service.
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I do not know but I have heard it said that over 70 percent of the
tremendous lumber budget for the code authority, which I believe
ran 4 or 5 million dollars, was expended in connection with the price-
fixing activities. The furniture code is operated for less than one-
tenth of the percentage rate of assessment, and a relatively small part
of that has been collected, but certain areas in the industry, which
had collected almost 90 percent from association members, have
refused to bill other people because they said, "We do not know
what we would spend the money for if we got it." In other words,
the price-fixing provisions under the codes are unsatisfactory and
expensive because they do not command the sympathy of the public
the way the minimum wage does.

The question of destructive price cutting is an uneconomic phe-
nomena, is the last point on prices. If your committee through your
law or through other action could arrange to strengthen the definition
of destructive price cutting, which already appears in section 2 of the
Clayton Act, I think you could cover all of the definitely destructive
and unfair practices that should legitimately be stopped. In other
words, by reinforcing rather than by abrogating the antitrust laws,
I think you can accomplish all that is legitimate in that way of cutting
out destructive methods.

Senator KING. You think the Clayton Act would especially cover
that? As it is now written?

Mr. MITCHELL. I do not think it would as now worded, I do not
think the courts have sufficient instruction on which to prevent, or to
determine, for instance--

Senator KING (interposing). Have not the interpretations, and
there have been quite a number of them given to that particular
section to which you have referred by the Federal Trade Commission,
blazed a path which is very easy to follow?

Mr. MITCHELL. It would seem so to me. I do not know offhand
because I am not a lawyer, but those of the Federal Trade Commis-
sion to whom I have talked seemed to indicate to me that they do not
think it covers all the ground, nor probably can in the law as worded
at present. For instance there is a vague general statement of policy
in a number of codes, including the Furniture Code, to the effect that
a manufacturer shall not sell below his own cost, as he figures it,
except to meet a lower cost of a competitor, or to close out odd lots.

Now you might think over the reasons that you would care to sell
below your own cost. As I see it, you would want to sell out obsolete
odd-lot goods and get rid of them and you would want to sell below
cost to meet a lower cost competitor or you would want to commit
suicide by simply cutting prices of malice, which is very rare, but has
been done, or you would be in grave financial difficulties and forced
to liquidate. The cases of those in financial difficulties are usually
in the hands of a receiver, and a liquidating receiver is not subject to
the codes. He can liquidate all he needs to at less than cost. The
other provisions can probably be covered in codes or in a general law.
It seems to me the principle is so basically sound, that it could be
stated in a general act rather than in specific codes.

The thing which makes it doubly difficult in the furniture code, and
probably some other codes, is that we have no means of enforcement.
The minimum wage provisions are the only enforcement back of it.
But its good effect in the code is such that we should hate to see it de-
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stroyed. Under the code the industry is permitted to indulge in
voluntary exchange of cost figures, by which a man who has an ade-
quate cost-accounting system figures up, for example, an item of his
line in detail, and it is sent into a central clearing house. Somebody
else figures his in detail and those are simply published to anybody
who hs subscribed to supply cost figures. Nobody is obliged to use
thope methods. But in going over those figures, as I understand, he
figured the table but forgot the cost of the drawers, or figured the
chair and forgot the cost of the coil springs, and the seat. In other
words, that educational work is a legitimate stabilizing factor, work-
ing primarily against ignorance rather than for price stabilization.

The second thing is that before this thing gravitates to the mini-
mum price level of the lowest cost most efficient producer it involves
enforcement of labor provisions, and is protective to that extent, and
stabilized by the labor provisions.

Now, the question of production control is the other one which is
proposed to be permitted in S. 2445.

Senator KING. In the new bill, so-called?
Mr. MITCHELL. In the new bill.
Senator KING. Does it permit production control?
Mr. MITCHELL. Yes, sir; under certain conditions it is proposed

that devices for "controlling prices, production, or distribution maybe
applied where found necessary and proper by the president (which
means the deputy administrator) to protect small enterprises against
discrimination or oppression or to deter the growth of monopolies."
Now, one of the most interesting things to me is that you will
deter-

Senator KING. Monopolies?
Mr. MITCHELL. Yes; monopolies, or that you will prevent a vicious

downward spiral of prices and wages by fixing prices.
Senator KING. Or limiting production.
Mr. MITCHELL. Price-fixing and production control in a way are

the very antithesis, because if you fix prices at favorable levels which
are attractive, you are simply going to bring in a lot of marginal enter-
prises and create new plants, cause new plants to be set up. The ques-
tion therefore is: Does the Congress want to entrust to a deputy ad-
ininistrator and his advisers the very serious economic responsibility of
controlling production and prices outright? It is my belief from the
beginning that N. R. A. has been manned by a very high type of
conscientious, able men, and that they have done their best to be
impartial in most instances, but the very daily contact with the sob
stories of industries, with whom they have been dealing, eventually
cultivates a little spot of sympathy in their hearts, and they look with
a great deal more sympathy on these pleas for production control
and price fixing, which they are told will be absolutely necessary to
prevent the destruction of this or that industry.

It would seem, therefore, that a bureaucracy is not properly compe-
tent to handle so grave a responsibility as price fixing or production
control. If any industry was in such bad condition that such meas-
ures are needed for the purpose of preserving natural resources or
preserving some of our industries which are indispensable to this coun-
try in time of war, the responsibility should rest solely on the Congress
to pass specific legislation in relation to that harassed industry, and
they should dictate specifications in connection with price fixing and



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1243

production control, and not leave it to a few deputy administrators,
subjected to high-powered salesmen and attorneys.

In addition to the evidence that has been filed before you, I should
like to put in the record, without reading it, evidence of rank preju-
dice on the part of a deputy administrator defending the price fixing
in the lumber code at a time when the furniture industry after several
months of sad experience with it, asked to be heard. In accordance
with the terms of a public notice, the request to be heard was filed in
the proper form and within the proper time limit of the public notice
as to a new emergency price-fixing scheme which they intended to
install last July in 1934, since it was found that the previous lumber
price-fixing system had been entirely entrusted to the code authority,
a delegation of power which was quite obviously unconstitutional.
And the effort was made to strengthen that power by installing a new
emergency price-fixing scheme, under office order no. 228, which has
been mentioned to you here. That order called for emergency price
fixing for not exceeding 90 days, but the deputy administrator wrote
an order for an indefinite period, and refused to answer as to why he
did this.

The CHAIRMAN. Is not the price fixing in the lumber code elimin-
nated?

Mr. MITCHELL. It has since been eliminated. It has only been
eliminated recently, and the only reason I bring this up is to show
why and how a probably honest man, and a sincere man, becomes a
da -erously prejudiced man dealing with something so important as
price fixing or production control, and becomes, instead of a judge or
presiding officer, or governmental referee, an advocate for the wants
of that industry.

The CHAIRMAN. Is that excerpts from that transcript, or do you
want all of that filed?

Mr. MITCHELL. I have marked four excerpts of about one page each.
The CHAIRMAN. That is all right; that may go in. That is pretty

costly. That cost's more than a Senator's salary.
Mr. MITCHELL. I think you already have some evidence on that.
Senator KING. Indicate to the reporter the pages you want copied

in after you leave the stand.
Mr. MITCHELL. Yes; I will not take the time of the committee to

do it now . ' * , I I :
Therefore, the specific recommendations which I would like to leave

with the committee are that in this bill-
Senator KING. That is in this new bill?
Mr. MITCHELL. In the new bill, the proposal to grant discretion to

the administrators to allow price fixing and production control should
be deleted, and that in lieu thereof voluntary price filing should be
permitted without fear of prosecution by the Federal Trade Com-
mission or other agencies of the law; that educational cost studies on
a voluntary basis only should be permitted, and that the permission
for those be so worded that no system can be used as a shield for collu-
sion and as a method for preventing the agencies of the lav from
proving price fixing or monopolistic practices.

Secondly, that more guidance is needed by the courts in inter-
preting destructive price competition, such as I am told some years
ago the Standard Oil Co. practiced, going into one market and lower-
ing prices, simply to drive competitors out of the territory. That is

119782-5--PT K-5
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done today and there can be no excuse for a man going into a new
market and lowering prices in order to drive someone else out of
business, though he must cut his prices some to establish new custom-
ers. There can be no excuse for going in and selling at less than cost
simply to raid that market.

Senator KING. Would not that be a violation of the fair-trade prac-
tices as permitted and indicated by the Federal Trade Commission?

Mr. MITCHELL. I think it would be a violation of the class B prac-
tices in the previous trade-practice agreements, which were declared
to be sound and ethical, but did not have support of the law as it
stood. I would not want that to be definitely taken without inves-
tigation.

And, lastly, full and able enforcement of the minimum wage, which
is really the most enforceable and most workable of price-stabilizing
influences.

The CHAIRMAN. Is that all?
Mr. MITCHELL. Yes; I believe that is all.
(The excerpts referred to from the lumber and timber products

industry are as follows:)
Deputy SELFRIDOGE. A general discussion as to the merits or demerits of price-

fixing is not pertinent to this hearing. If you have any objections to specific
items and classifications, of course the discussion will be unlimited.

Mr. MITCHELL. Mr. Administrator, it does seem to us that it is within the
scope of this hearing to object to the application of price-fixing to these particular
hardwood and plywood items; is that not satisfactory?. Deputy SELFRIDON. That is perfectly satisfactory, provided you specify the
items and classifications.

Mr. MITCH LL. Without specific mention that each of such of my comments
does apply to those items, in other words, we are not maintaining any direct
interest in construction materials or soft woods. Is that satisfactory?

Deputy SELFRIDGE. It is satisfactory, but It will be supplemented by the
specific items?

Mr. MITCHELL. We can submit that. We did not expect that that technical
detail would be required, and we do not come prepared with those items, because
I think the items used by furniture manufacturers are well known to all of the
timbermen.

Deputy SELFRIDGE. But it is not known to the Administration, and this is a
fact-finding hearing.Mr. MITCHELL. es.

Mr. Administrator, you are a lumberman yourself, aren't you?
Deputy SELFRIDGE. Not in this capacity.
Mr. MITCHELL. We would be glad to present such information. Do you

require that before we start the hearing?
Deputy SELFRIDOGE. It will have to be made a part of the record.
Mr. MITCHELL. We would be glad to present it to the reporters as early as

possible, as a part of the record, in such manner as may be specified and agreed.
Deputy SELFRIDGE. You may proceed.
Mr. MITCHELL. My comments here are directed in four particular groups:

The commercial aspects of the way the price fixing has been working in these
hardwood and plywood items; second, the questions of legal policy or legal
background underlying the fixing of prices--

Deputy SELFRIDOE (interposing). That question is not before this body-the
legality of it. Prices are fixed by the Administrator in an emergency. Wether
it is legal or not is not for this hearing to determine.

Mr. MITCHELL. All right, sir; we will omit that.
The third, the method of determining the prices as we have seen it in con-

ference with our suppliers and how it compares to the actual cost of many of
these suppliers.

Deputy SELRIDGE. That is not pertinent. The Administration has deter-
mined and established a reasonable cost.
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Mr. MITCHELL. Do you mean to say that the method of establishing the costs
is not pertinent to the hearing? The method of figuring the costs?

Deputy SELFRIDGE. I do not think so.
Mr. MITCHELL. I believe that we would have to take issue with you, Mr.

Administrator, but probably your ruling is final on what is within the scope of the
hearing.

Deputy SELFRIDGE. You may go ahead and present your brief.
Mr. MITCHELL. Regarding the commercial aspects, the public has been robbed

of a knowledge of the true prices at which transactions made under this plan as it
has worked, since the publication of real prices, since the publication of real
prices exposes both the seller and the buyer to both persecution and prosecution
and real prices are subject to rumor, which is almost always exaggerated.

We had this spring a very considerable example of how that operates, the terms
not being stated thoroughly, and the word passed from mouth to mouth regarding
the prices at which people had been buying. Some specific instances of that will
be presented by members of the code authority committee. The price structure
is therefore more subject to panic than a free market, in our opinion. I

Secondly, the market at any given moment Is not as solid as a free market.
Shipments of the same size and grade, shipping to the same points, have been sold
at widely different prices to different buyers, some of whom paid the code figures
and some of them, some of their competitors, are paying well under the code.
The plan constributes thus to unfair competition in this and other lumber-using
industries.

Deputy SELFRIDGE. Just a moment there, Mr. Mitchell. The question of
compliance or noncompliance has nothing to do with the reasonableness of cost.

Mr. MITCHELL. Technically, that might be true, but if we are to face facts and
realities as to how this thing operates in fairness to the users of lumber, it would
seem to me that it would be necessary to consider that. As I recollect it, one of
the statements in the notice of hearing and in all N. R. A. notices of hearing is that
it is to enable the Administrator to reach a fair and equitable decision, and the
furnishing of the facts to do so. It would seem to me the object, therefore, would
be to get the practical factual background rather than to make technical limita-
tions.

Deputy SELFRIDGE. No. This is not Intended to be in any sense a technical
limitation, but the mere fact that a law is not complied with is no test of its
reasonableness. * * *

Mr. MITCHELL. Under order 228 a period of 90 days Is suggested. The
declaration of the emergency should have some permanent relief in sight at the
end of the emergency period. A declaration on that sounds in common sense in
that an emergency which came to an end without some cessation or relief in sight,
would be probably exposing the industry to worse difficulties,

Deputy SELFRIDGE. What was the date of the administrative order no. 228?
Mr. MITCHELL. In July.
Deputy SZLFEIDGE. What date?
Mr. MITCHELL. July 10 or 12.
Deputy SEILFRIDGE. I mean the emergency order no. 228, which you referred

to there.which lays down a definition of emergency?
Mr. MITCHELL. That was prior to the administrative order and the amend-

ments to the code.
Deputy SELFRmGE. Of course you realize that the Administrator is entirely

within his rights to issue one order on 1 day and another order 3 days later, do
you not? * * *

Mr. CorFEY. Unless we can bring out as to what we are wanting to bring out as
regards the increase in the price of lumber, if we cannot make statements that will
allow us to do that, of course our hearing is a failure. We cannot get anywhere
at all unless we are allowed to present the facts that we have to present as regards
the increase in the price of lumber being out of range with the price.of the product
that that lumber goes into. * * *

Mr. MITCHELL. Mr. Administrator, can I ask a question for the record? Has
any public hearing been held on the amendment to the Lumber Code, I believe
article IX, which covers the emergency price plan?

Deputy SELFRIDGE. No public hearing was held; no.
Mr. MITCIIELL. Do I gather from your position that you are unwilling to hold

a public hearing on that order?
Deputy SELFRIDGE. I have no discretion in the matter at all. I am not the

person to hold a public hearing.
. Mr. MITCHELL. I mean that the Administration is unwilling to hold a public.
hearing?



1246 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Deputy SELJRInoD. Not at all; not at all. But when a public hearing is held
on that all of those affected by the order must have an opportunity to be heard
and manifestly you will appreciate that holding a hearing now on that order would
be most unjustly unfair to the large number, the many thousands of operators
who have had no notice of any hearing on that order.

Mr. MITCHZLL. The reason I ask that, Mr. Administrator, was that we in-
cluded the number of that order and described the character of it in our protest
and asked for a hearing on it, which we did within the required time, and the
restriction of this hearing by the technicality of the wording, or by the ruling of
the Administrator to exclude the subject on which we asked to be heard, and it
has the net effect of putting us in the position where, to quote the Administrator's
words, the line of attack which we are adopting will do us no good, and it seems
to us not in character with the requirement of the Recovery Act for a free public
hearing which will determine the matter.

Deputy SELF.ID.OE. I had absolutely nothing to do with the drafting of this
proposed hearing, or anything in connection with it. I left Washington on the
20th of July and returned a week ago. Mr. Dixon, who is the deputy in charge
of the Lumber Code, is swamped with work. There are some very critical
matters coming up affecting the industry, and he asked me to help him out and
conduct this hearing. The only knowledge I have of this hearing is this notice
I have in front of me.

Mr. MITCHE9LL. Mr. Administrator, one other question. I believe that you
do not believe that the scope of the hearing includes the consideration of the
method by which these prices were arrived at, but you did mention that they
were determined by the Administrator.

It is our understanding that the prices in the schedules are-
Deputy SELFEIOE (interposing). I do not want to have any misunderstanding

boutthis thing at all. Your rights are entirely protected. If you desire to
have a hearing on the entire scope of article IX, it is your privilege to ask for it,
but at that time you will appreciate that all of the other divisions of the Lumber
Code including the hardwood division, will have to have notice and come here to
have their appearance certified as well as your own.

Mr. MITCHELL. Mr. Administrator, we made such a request, and it has not
been conceded, in the wording of this order. I have here a copy of the latter
and just rechecked it by my file to make sure that it did cover the emergency
amendment in the Lumber Code, the administrative order dealing with that,
and requesting a public hearing on it. * * *

NATIONAL REcOvERY ADMINISTRATION,
Washington, D. C., August 20, 1934.In reply refer to Division I.

Mr. WaLTER MITCHsLL, Jr.,
Secretary Furniture Code Authority, Washington, D. C.

DEAR Ma. MITCHELL: Inasmuch as the first paragraph of your letter of
August 16 is only a partial statement of the facts and might, and in all prob-
ability would give one not acquainted with the circumstances a wrong impression
I am stating the situation asl understand it, and sending copies of this letter to
the same persons to whom you sent a copy of your letter.

The meeting scheduled for today was arranged with the distinct understanding
between you and me that it was informal, was called for the purpose of allowing
the furniture people and others interested to give free expression to their thoughts
so that the Administration would know their viewpoint, with the further under-
standing and notice to the lumber industry that it would not be heard in reply at
that time, that there would be no argument or debate. In other words, there was
to be only one side of the story told.

After these arrangements were made and the Lumber Code authority had
notified interested persons that they need not attend the hearing, you attempted
either intentionally or otherwise to put me in an ambarrassing position by con-
tacting some newspaper people and making a request that they be allowed to
attend. If I said 'no", I could of course be accused by any who so desired of
trying to hold a secret meeting or keep some facts from the public which the public
was entitled to have. If I said "yes" then I would be unfair to the Lumber
Code authority in that I would have apparently arranged for publicity for one
side of the case while denying the other side the right to put in an appearance.

As I told you over the phone I did not think this was either fair or decent,
accordingly I called off the meeting with the statement to you that if any hearing
is held by me'on matters in which you are interested, the meeting would be for-
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neal, there would be a transcript of the hearing, and you would be welcome to all
the publicity you could arrange for.Very truly yours, A. C. DIxoN, Deputy Administrator.

Mr. MITCHELL (interposing). My letter of August 23, about, refers to It. I
remember the import of that letter and can state it for you. I was sorry that I
had made Mr. Dixon feel that we had put him in an embarrassing position or had
given him an opportunity to feel that we were unfair. I stated to him that it
was our confidence in his fairness which we had every reason to believe in, which
led us to our understanding, and knowing the character of the N. R. A. hearings,
we believed that the representatives of the Lumber Code authority would be
present at this first hearing and that their side would be heard as well as ours. It
was because of our confidence that both sides would be heard that we did not feel
that it was at all an unusual or unfair request that the public be admitted to such
a hearing. I felt frankly that Mr. Dixon attempted to put us in an embarrassing
position.

The CHAIRMAN. Mr. Horen.

STATEMENT OF LOUIS L. HOREN, SALES MANAGER OF THE COAL
SERVICE CO. OF ST. LOUIS, MO.

(The witness having been duly sworn by the chairman, testified as
follows:)

The CHAIRMAN. You are chairman of the Independent Coal Dealers
Association?

Mr. HOREN. Yes, sir; and I am'sales manager of the Coal Service
Co. Mr. Chairman, I would like permission to be permitted to stand
as I have quite a few affidavits here and other papers which I, would
like to read. . . ...

The CHAIRMAN. There is no objection to your standing. .
Mr. HOREN. I want to say that I am going to attempt to prove-
The CHAIRMAN (interposing). I wish you would go right to your

points ard state them as concisely as possible, because these Senators
are not going to stay here all afternoon.

Mr. HOREN. Well, sir, I will tell you my case. I have had 10
months battling with the code authority, including a Federal court
case, and I have affidavits, briefs, exhibits, and everything else, and
in order to get it before this committee, particularly since I understand
it is the first coal case before this committee, and in order to do so it
will require about an hour and a half.

The CHAIRMAN. I am going to leave myself, and I wish to say to
you in that connection that we have got about 500 witnesses who
wish to be heard here, and if any legislation is going to be passed
before the act expires they will have to be heard very briefly, and of
course we cannot hear all the witnesses, and if you want to state the
facts of your case just state them briefly and you will make a better
impression than by taking an hour and a half of the committee. ,

Mr. HOREN. Yes, sir. All right, sir. The object of this appear-
ance is to prove that the code authority of the Divisional Solid Fuel
Industry No. 32 themselves violated provisions of the code for which
they dragged the Coal Service Co. into the Federal court, and they
attempted to mulct the consumers of St. Louis out of from 3 to 5
million dollars, which would not have gone to the miners. of Illinois,
or to labor, and that despite the evils of price fixing as explained by
Mr. Mitchell, and as willbe proven here in our case, the new National
Recovery Board has four members on it who are definitely committed
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aparently to insit on price-fixing features in the form of sugar-coated
, particularly in codes starting out with the bituminous coal indus-

try, and then stating in order to effectuate the purposes of the actit
is necesear to have price control.

The CNAMMAN. YOU represent the coal dealers, is that right?
Mr. HoRzN. I represent my own company, which has had a court

test case, but I am also chairman of the coal dealers.
I The CHAIRMAN. The coal dealers?

Mr. HoaRE. Yes; but I am appearing on behalf of myself and my
own company.

The CAAiRmAx. How many members are there in your organiza-tion? - """ .

Mr. HotrN. a just 38 or 4 , Chairman, for the reason
that this is n an association which has sent out to organize
solicit, or 1 for members. This association violently opposed
to us for time, but after a e of months e 'ence they volun-
tary e to our0 and e help us t, because they
realize that the ad favor f the big co dealer.Tb CHAIR B a. a• of te /growth of the c e?

• /. HORIBN. /fl
e CHAIRMAN. our,,' z ion as born af r the codest d?_ • _ T .r.HoR Ys,94 1tl wso like o gentleman

std in w rk n nc* R. A. ing just as
vo Utary sho w is"- ntfio VM~SsAe youJ~~i_ with the Guffe ill?

at pafirf a n th it to this ditent,thatit
at tstpt to)kt coal a ."i ani r region divisions for

abcton of production pre con
tar COUZEN YOU fav ofMr ORM. favor f it? - /

Mr. Ho . No, sir; I am not, because I do At believe any body
of men alive ever be able to control coalp ces due to a thousand
conditions. 'f factor is the w , which no Congressman
or Senator can ever --

Our case was the first tea case in the retail distribution of coal in
the Federal courts. The case was unique in that our company defied
the code before it went into effect. I do not want to appear as a
chiseler apparently doing something in secret. We did not have any
one working for us below N. R. A. wages, and for overtime we pay
time and a half. None of our coal was mined in nonunion mines.
So anything we did was not at the expense of labor.I There were two price schedules fixed by the Coal Code Authority.
The first became effective May 21, 1934. This was so outrageous
that the N. R. A. authorities in Washington themselves kicked this
schedule out 2 months after, and as a result of those prices some of
the consumers got refunds and some did not.

And as a result of our bid in the meantime, our company got the
board of education public-school contract. And as a result of getting
that contract we were subjected to persecution in the form of not
being permitted any interdealer discounts, never being permitted to
haul any relief coal which is fairly profitable and on which we could
have saved the city of St. Louis $85,000, and I can prove that if any
gentleman of the committee wishes me to.
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Senator CLARK. In how long a time? I would be glad to have you
go into that.

Mr. HOREN. That was for the relief coal which was hauled into
the area of St. Louis and county mostly, and also some other terri-
tories nearby, and on which we could have saved the relief forces, on
hauling alone, $85,000.

Senator CLARK. Just explain that.
Mr. HOREN. Briefly, the coal delivered to the relief recipients is

hauled by the relief agencies at $1.85 a ton. The average coal charge
from the yard has always been 50 or 60 cents per ton, and I would
guarantee to pay N. R. A. wages and keep N. R. A. hours and haul
all the coal on earth at 85 cents a ton and make a profit. And those
members of the code authority hauled it at 75 cents and they pocketed
$1.10, and if you did not conform to their ethics, you were proscribed
and had no relief coal to haul. We feel that N. R. A. has been a
smokescreen for i-cketeering, and I want you gentlemen to look at
+,bis advertisement where the Federal Government, because the Fed-
eral Government has representatives, and a deputy administrator
in this case, on every code authority, was a party to misrepresentation
and deception.

(The exhibit referred to is as follows:)

.Froin St. Louis Poet-DIspatob, Nov. 28,19341

CHISELING COAL PRICES MAKE HOMES LIKE THIS

(Photo taken Nov. 26, 1934, in a nearby Illinois mining town showing shack
and family.)

When you buy coal from a chiseler you may save a little on each ton, but in
doing so you are really taking bread out of the mouths of many poor miners and
there families, who are forced to live in shacks such as this. You can help to
correct this condition by refusing to deal with the cut-price coal dealer. These
miners and their families are good American citizens. Help them to live as
Americans should by paying code prices for your coal.

CODE COAL PRICES MEAN HOMES LIKE THIS

(Photo taken Nov. 26, 1934, in a nearby Illinois mining town showing decent
home and family.)
i ,Ther.raleoa4,Aealer who sells at code prices gets enough for his fuel to pay
decent Ai hericn Wages, to keep his equipment in repair and to buy his coal from
a code-operated mine. The producer then can likewise pay decent wages. His
employees can live in decent homes and have money to pay for the necessities of
life. In the end this helps you because it means less charity and more business
for everybody.

Patronize the dealer small or large who sells coal at code prices.

THE COAL EXCHANGE OF ST. LOUIS-HEAT FOR HALF WITH COAL * * * SAFELY

This picture appeared just 4 days after the Coal Service Co. pub-
licly announced its intention to oppose the schedule of coal prices
fixed by the code authority. It purports to show that retail prices in
St. Louis would lower the standards of living of Illinois miners to such
an extent that they would be forced to live in hovels and shacks such
as that pictured in the upper left hand corner of the advertisement.
On the face of, it, this advertisement was an insult to all people of
normal intelligence, because all miners in southern Illinois are union
miners, work for the same wages, and the difference between the
standards of living as implied in the photographs shown could not be
the result of any difference in wage scales.
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Doubling the price of coal in St. Louis would not in any case have
increased the wages of Illinois miners for I cent,. because they had
an ironclad contract from April1, 1934, to April 1, 1935, at a definite
fixed scale. Therefore, these two photo a hs, should they represent
two distinct types of mining families, affor a splendid argument for
birth control.

But this point of wages is not the real issue in this advertisement.
This advertisement was paid for by the Coal Exchange of St. Louis.
They sent a commercial photographer into southern Illinois with
instructions to bring back pictures of the most dilapidated type of
hovel he could find and as neat a cottage as he could find. We offer
an affidavit signed by Mr. Charles Reynolds, a share-cropper, living
on relief, on a small plot of ground north of Coultervile, Ill., in what
was formerly t chicken house to which two crude rooms made of
crude planks had been added. Mr. Reynolds had been under investi-
gation with reference to his relief status and pictures had been taken
of his shack before. On November 26, 1934, as he states, a large ear
drove up and a man and a boy came over and commented on the
dilapidated condition of his home. : Mr. Reynolds thought that this
photographer had been sent for the purposes of relief records and the
man asked his two daughters and his wife to put on the most ragged
clothes they could find, promising them 50 cents for doing so.

Senator CLARK. Have you got proof of the statements you have
just made, that they were paid 50 cents for doing that?

Mr. HOREN Yes sir
Senator CLARK. Put 'that in the record.
(The matter is as follows:)

&,'ATE OF MISSOURI,
C ity of Sit. Louis, as:

AFFIDAVIT

I, the undersigned, Charles Reynolds, herewith state that I am 50 years of age,
live 1 mile north of Coulterville, Ill., on Highway No. 153, and have been baker
and farmer by trade all my life; that I have never at any time been employed as a
coal miner, and that I have been on relief during the past year; that I live in a
makeshift house which was formerly a chicken house and to which two rough
rooms were added. I live here with my wife Mary and my two daughters,
Maggie and May, and Maggie's husband. I receive $24 a month from Federal
relief.,

On or about November 26, 1934, a photographer took pictures of this shack
and I thought that these pictures had something to do with letters I had written
to the President in reference to investigation of relief, because some pictures had
been taken previously which were used in connection with the relief investigation.
At about 4:30 in the afternoon, my daughter May came home from school on
November 26, and I was working around the house doing chores. A large car
drove up before the house arid pulled off the pavement. In this car was a heavy-
set man who afterwards took pictures, and a 16- or 17-year old boy. The man
got out of the car and came up to the house. He first addressed me and said "I
want to get a picture of your house and family because it is just the type of a
dilapidated shack that I am looking for." I immediately thought of the relief
investigation and told the man that the house was in a dilapidated condition.
Then the man said "I believe your wife and children are dressed too weli and I
Wish that you would have them put on as ragged clothes as they have."

The oldest married daughter strenuously objected to this because she is quite
proud despite the fact that she has not as good clothes as she might wish to have.
The younger was dressed in a little French frock and also demuiied. The photo-
grapher told the girls he would give them 50 cents if they would put on their rags.
Then the wife and children all changed their clothes and put on the rags shownin
the photograph. Loye Hill and Mr. Osborne, who with Mrs. Osborne and her
baby were present, refused to be in the photograph, but Mrs. Osborne and the
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small child did stand in the picture. Before the picture was taken the photog-
rapher asked that they look as downhearted as they could, but my children are
lighthearted and gay despite the poverty in which they live, and I particularly
remember this as asking the children to look in a way to which they were not
accustomed. After the picture was taken the man paid the children 45 cents
thanked them all, and went back to his car. Before he entered the car I asked
him if he was a Federal investigator for the relief board. "No", he replied, "I
am a commercial photographer taking these pictures for the coal code business."
Whereupon, I sali , "Wby, man, you couldn t have got this picture for love nor
money if I had known that, because I am against this coal code." The man did not
answer, but got in his car and drove away. I was furious, but not did know what
to do and never at any time dreamed that the picture would be used for advertis-
ing purposes and for publication in the newspaper. Two days later, on November
28, in the evening, Iwas in Lane's Drug store at Coulterville, when Mr. Lane
directed my attention to the photograph in the St. Louis paper.

For the next few weeks life was made miserable for me because I was ridiculed
at the look of poverty shown by the expression of myself and my children and the
rags that they wore. Several miners, some of them who know me, were very
bitter because they felt that they were being made sport of and as they are all
union miners, they resented what they called my posing as one of them. Several
of them told me that I had better get this matter straightened out and their
wives told my wife that they were going to get even with me. I also went to see
Mr. George Robertson, who is a police magistrate at Coulterville, who owns the
second house in the photograph. He said that the photographer had been refused
permission so far as he was concerned to make this photograph when he learned the
purpose for which it was to be used. I, therefore, want to square myself with my
neighbors and all miners by stating that there are none but union miners in this
entire district and that they all get the same wages, and that neither I nor my
family had any knowledge at all that this photograph was goir , to be used in the
coal-code fight in St. Louis.

CHARLES REYNOLDS.

Subscribed and sworn to before me, this Ist day of April 1935.
[SEAL.] P. L. HUGHEs, Notary Public.
My term expires January 21, 1939.

Mr. HoRE . The daughters objected because although they were
poor, they had some pride, but they were prevailed upon ndwhen
they all assembled two members of the Osborne family were thrown
in for good measure and the photographer asked the children to look
as downhearted as they could. Mr. Reynolds particularly remembers
this because, as he says, "poverty has not deprived his children of a gay
disposition." As the man was driving away, Mr. Reynolds said,
"I guess you are taking these for the relief investigators", to which
he replied, "No, these are for the Coal Code fight in St. Louis."
Mr. Reynolds shouted, "Why, man, if I'd a known that, you'd never
have gotten those photographs, because I am against that code."
Two days later the picture of M1r. Reynolds' family and his home
appeared in the press as stated.'

Mr.tReynolds has never in his life worked in or around a mine, and
the owner of the second cottage shown in the advertisement is a Mr.
Roberts, a police magistrate of the town. The difference between
the officers and members of the code authority and the officers of the
Coal Exchange of St. Louis is the exact difference between tweedle-
dum and tweedle-dee. The divisional code authority has repre-
sentatives of the eight largest coal companies in St. Louis as members
of the board. The officers of the Coal Exchange of St. Louis, includ-
ing the board of directors, has seven members of the code authority
in its governing group, including its president and first vice president,
members of the board of directors.
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Senator KING. Who conspired that despicable piece of trickery?
Mr. HOREN. Here is the advertisement of the St. Louis Coal

Exchange.
Senator CLARK. Who is the Coal Exchange?
Mr. HOUEN. The president of the Coal Exchange is Mr. Paul E.

Conrades, an influential member of the code authority; William A.
Sebroeter, first vice president of the Coal Exchange, and George
Lorifts, second vice president of the Coal Exchange are also members
of the code authority, and the chairman of the code authority is a
director of Coal Exchange. The executive director of Coal Exchange
is executive secretary of the code authority. The United States Gov-
ernment is attempting to improve business ethics with respect to our
standards of business. They have a deputy administrator who sits
in on trickery and deceit of that sort as a representative of the Fed-
eral Government.

Senator KING. Are alt those names which you mentioned interested
in the coal business?

Mr. HOREN. Yes, sir; that particular code.
Senator KING. They are large vendors?
Mr. HOREN. Yes, sir; there are 3,000 small and tiny dealers not

represented on that code authority at all. All of the larger com-
panies in size are represented on the code authority.

Senator CLARK. What is the basis of selection of the code authority?
Mr. HOREN. Senator Clark, the N. R. A. itself in fairness felt that

the selection was not representative, and when the first cost figures
came through they discarded these cost figures and one reason given
out that there was not sufficient notice given of the hearings. In other
words, they used the cost of 29 dealers out of a known 1,200 dealers,
engaged in the coal business. That same code authority elected
illegally, was the code authority 4 months later when the new price
schedule went into effect and is the code authority today.

Senator CLARK. Does that appear from this testimony?
Mr. HoRnN. The election was supposed to be by majority vote.
Senator CLARK. On what basis?
Mr. HOREN. It was supposed to be by vote. But there was roboy

there to vote but these big interests.
Senator CLARK. What is the basis of the vote?
Mr. HOREN. The basis of the vote is on tonnage. Inasmuch as the

majority of the coal lays right across the river the trucking business
is the most efficient way to deliver it direct from the mines to the
consumer. The president of the Coal Exchange of St. Louis is an
influential member of the code authority, as is the vice president of the
Coal Exchange of St. Louis, while the chairman of the coal code
authority is a director of the Coal Exchange of St. Louis. The same
gup controls both bodies and the executive director of the Coal
Exchange of St. Louis is the executive secretary of the code authority.

We consider the advertisement to be a very shoddy type of misrep-
resentation and cheap propaganda, and exceedingly regret that in di-
rectly the United States Government is allied with these noble
groups, because deputies appointed by the Government sit in on this
type of unethical elevation of business, with which we are being faced
every day and at every turn.

We had definite knowledge that the members of the code authority
themselves violated code prices with large buyers but fleeced the
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small consumers. We not only accused them publicly but filed an
affidavit in our Federal court case files to that effect.

In exhibit A here presented, we named the companies and some of
the favored buyers, but despite an editorial in the Star-Times, ex-
hibit J, asking them to affirm or deny the charge individually, they
all remained silent. These gentlemen were the real plaintiffs in our
Federal court test case. It is our belief based on information that as
far as the district attorney's office was concerned, the suit was reluc-
tantly entered into.

(Exhibits referred to are as follows):
EXHIBIT A

In the district court of the United States for the Eastern Division of the eastern
Judicial District of Missouri. United States of America, Petitioner, v. Julia
Rogles and TV. E. Dodson, both individually and trading together as Coal Service
Co.; and Louis L. ltoren, defendants. In equity no. 11204

AFFIDAVIT IN SUPPORT OF DEFENDANTS' RETURN TO ORDER TO SHOW CAUSE

On this 18th day of December 1934, before the undersigned authority appeared
Louis L. Horen, one of the defendants in the above-entitled matter, who being
duly sworn upon his oath deposes and states as follows-

1. That firms with which members of the divisional code authority are con-
nected are selling coal as hereinafter described for prices lower than those fixed
by orders of the divisional code authority.

(a) That the City Ice & Fuel Co. is delivering coal to the public schools of
Webster Groves, Mu., in the St. Louis trade territory, on a proposal made on
October 15, 1934 to furnish coal throughout the heating season at $3.64 per ton
for standard 6 by 2 furnace coal, which is below the prices fixed by the local
code authority, and Mr. Muckerman of said authority is president of the City
Ice & Fuel Co.

(b) That the said City Ice & Fuel Co., while code-fixed prices were supposed to
be in effect early in the summer, sold a large St. Louis brewery standard coal at
less than code prices.

(c) That the said City Ice & Fuel Co. at the same time was selling Mount Olive
lump at $3.50 per ton to a certain brewery, which was at least 30-percent below
the price fixed at said time.

(d) That Mr. Will Miller, chairman of the code authority and chief officer of
the Hawthorne Coal Co., permitted his company to contract a Washington Ave-
nue wholesale house during April 1934 to sell coal at less than prices fixed in the
order of November 19, 1934, and upon information, affiant states that coal is still
being delivered to said ptrty at prices less than those fixed in the order of Novem-
ber 19 1934.

(e) That a certain biscuit company is also receiving coal from the Hawthorne
Coal Co. at less than code prices.(f That a certain real-estate man on Eighth and Chestnut Streets in the city
of St. Louis informed affiant that when the first price-fixing order was issued on
May 21, 1934, that despite saidprice-fixing order he was being delivered coal in
June and July front the Seidel Coal Co. and the Hawthorne Coal Co. at far less
than prices fixed in said price-fixing order.

() That Seidel Coal & Coke Co. has been selling standard Il%-inch screenings
toBiltmore Hotel, Washington Avenue, St. Louis, Mo., at less than $1.75 per
ton, which is approximately one-half of the code price for said type and size of
coal.

(h) That the said Seidel Coal & Coke Co. is selling to the board of education
of the city of St. Louis coal on a guaranteed high British thermal-unit content
basis, and said Seidel Coal & Coke Co. outbid 31 other coal outfits in so doing.

(i) That on information affilant states that Schroeter Coal Co., 2300 Miami
Street, is delivering coal to the Lutheran Hospital on a contract of $4.19 per ton
for coal, which according to the price fixed at the time arrangement was entered
into was to be sold at less than the price fixed by the code authority for said type
and grade of coal.

3 ) That the said Schroeter Coal Co. also entered into a contract with a certain
real-estate dealer on Eighth Street near Chestnut to deliver coal at prices below
code prices in the fall of 1934.
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(k) That Fleming Young Coal Co. is delivering coal to the main post office of
the United States Government, according to information received by affiant, at
far below code prices.

(t) Affiant states on Information that the said Fleming Young Coal Co. is
selling coal to 'a large real-estate firm at less than prices fixed in the order of
November 19, 1934.

2. That certain parties have not been named specifically at their request, for
reasons which are more or less obvious.

3 That there Is a prevailing market on standard lb-inch screenings of approxi-
ma&ely 40-percent less than that fixed by the coal code, and it Is an open and
notorious fact that screenings upon which code prices are quoted are not sold at
all at that price.

4. That the members of the local code authority and the companies they are
connected with are as follows:

William J. Miller, Hawthorne Coal Co., chairman.
George W. Curran, Curraa Coal Co., vice chairman.
William A. Schroeter, Schroeter Coal Co., treasurer.
J. J. Harding, Junion FueL Co., secretary.
Paul E. Conrades, Merchants' Ice & Coal Co.
J. E. Weissenborn, Weissenborn Coal Co.
J. C. Muckerman, City Ice & Fuel Co.
Alex Fleming, Fleming-Young Coal Co.
B. F. Reese, Inland Valley Coal Co.
Louis T. Schultz, Louis T. Schultz Coal Co.
Jerome J. Seidel, Seidel Coal & Coke Co.
C. W. Schroeder, Schroeder Bros. Coal & Ice Co.
R. M. Penning, Granite City Ice & Fuel Co.
W. L. Budde, Alton-Wood River Fuel Association.
George H. Lorius, George M. Lorius Coal Co.
5. That all of the said St. Louis companies have trackage facilities and yards

in various parts of the city and trade territory.
6. That there are no members on said code authority who are from the small

independent dealers, who aggregate more than 3,000 in the St. Louis trade terri-
tory, and who are an indispensable necessity in the coal business to fulfill the re-
quirements of rush orders caused by inclement weather, and who also fulfill the
demand for a small supply on a cash basis on the part of people who are impover-
ished due to low purchasing power or unemployment.

7. That all the foregoing facts are based on information and belief.
Louis L. HORN.

Subscribed and sworn to before me this 18th day of December 1934.
ISEAL] MoRRIs J. LEviN, Notary Public.
My term expires February 23, 1935.

EXHIBIT J

[EdLtorial from St. Louis Star-Tlmes

PUT AN END TO PRICE-FIXING

Clay Williams, of the National Industrial Recovery Board, in his statement
predicting that Congress will put an end to price-fixing in any revision of the
N. R. A., cites the exact reasons for that action that were urged by the Star-
Tines in opposing price-fixing in the St. Louis coal trade. All that is necessary,
says Mr. Williams, is to enforce the hour and wage provisions of the N. R. A.,
and prices can be left to competition. If some dealers want to sell without a
profit, or if some can sell more cheaply than others where labor conditions are
equal, that is nothing which concerns the Government.

Since Mr. Williams is a conservative business man, his acceptance of this view
may definitely be said to foreshadow the end of the price-fixing system in which
General Johnson believed so strongly.

Now, if price-fixing is to be abandoned nationally for the reasons cited by Mr.
Williams, why should it not be abandoned locally for the same reasons? What
reason is there to keep on with coal price-fixing in St. Louis?

At present the charge Is being made, and repeated, that St. Louis coal dealers
who helped fix prices through the code authority are violating their own official
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orders by delivering contract coal at less than the code price. The only reply
made to that charge is a statement by the head of the Coal Code Authority that
if Information is received proving violation the Government will take action. The
dealers on the code authority have been invited to make public denial, individ-
ually, that they are violating the code. Continued silence, in this case, will be
looked upon as an admission that the charges are true.

The code price is supposed to represent actual cost. It is unlawful to include
a profit. If the charge Is true, that coal is being delivered to certain consumers
at less than the fixed price, it is either sold at less than cost, which is unr,.asonable
or other consumers are paying more than cost, which is unlawful. It may be
that Attorney General McKittrick, who has taken quite an activa interest in the
attempt to fix coal prices in St. Louis, will find this situation worth investigating.

Senator CouzENs. Has the court case been settled yet?
Mr. HOREN. Yes, sir. We won our court case and the code

authority, and, like the men General Johnson scared, they are scat-
tered all over and I do not know whether they have come back or not.

Senator KING. What was the violation with which you charge the
code authority members?

Mr. HOREN. We had never violated the labor provisions.
Many small basket dealers have been forced to quit work on ac-

count of their fear of selling below code prices, and many have gone
on relief themselves.

The last stand of the self-respecting poor who attempted to buy
their own coal by measuring out their pennies has been frustrated to
a large extent by the 50-percent increase in basket coal-this was an
expecially admirable group in these times.

The code members then haul coal for the Government relief agencies
at $1.85 per ton for hauling alone, although they seldom pay more
than 75 cents for the hired haul and pocket the difference. The relief
agencies could save at least $85,000 a year in hauling St. Louis relief
coal alone if they asked for competitive bids, and the saving would
not be R t the expense of labor.

Fixing uniform prices permits arbitrary discriminations and unfair
restraints upon 3,000 small members of the coal industry for the St.
Louis area, who are not on an economic parity with their more
strongly entrenched competitors because-

They lack credit facilities both in buying and in selling. Private
schools and religious institutions often securing a year or more in
terms from the larger companies. They cannot advertise extensively.

They do not have the variety of coal the large firms can offer.
They do not have as attractive equipment.
They do not have the burdensome overhead occasioned by over-

capitalization, too many years, and so forth.
They lack established goodwill.
They lack ability to buy stock in enterprises using large amounts

of coal.
They lack weighty influence in banks often used to swing large

contracts.
They cannot offer free wheelbarrow service and free ash hauling,

as has been done by many large dealers in several cities in order to
make their "minimum costs" more attractive than the small dealers
"minimum costs."

Therefore, N. R. A. would clip the small dealer's wings and hand
over their business to large competitors who can give more in the way
of attractive service, all of which clearly proves that both Mr. Donald
Richberg and General Johnson are either blind to actual facts or guilty
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of misstatement of said facts when they aver that N. R. A. and its
price fixing has nt been harmful to the small business man and the
consumer.

Since I charged the members of the code authority were violating
their own code and chfllenged them to deny it, 4 months have passed
and there has not b a a whimper because there is not a thing that
could be disproved. In other words, the majority of the code author-
ity ere absolutely violating the code and guilty of the same charges
on which they dragged us into Fedoral court.
. Senator KING. Have they been removed?

Mr. HOREN. No, sir. They are still sitting there, high and mighty,
and they have the same deputy administrator, and an attorney, who
is receiving $10,000 a year, who is attorney for the code authority.

Senator KING. Who pays him?
Mr. HO EN. The code authority. And they have sent out assess-

ments, and I think we got a bill for about 2 months for one thousand
and some odd dollars. Of course, as one gentleman said the other
day, we have not given them a cigar, because we have entirely lost
confidence in them.

Senator CLARK. Did they threaten to take you into court to
collect those charges?

Mr. HORN. Sir?
Senator CLARK. Did they threaten to take you into court to

collect those charges?
Mr. HOREN. They did not threaten us, Senator, and I am not

saying this in a way of boasting, as I have been through a bitter
fight, and if I may appear in this a little aggressive or pugnacious,
please overlook it, because I have been on the defensive for 10 months,
and when we tried to make a minority report-and at that time thev
thought they had sold the idea of the code to all the little coal men,
who were believing in the dream of the promised land, that they were
going to live in prosperity-we were the only ones who raised a voice
to try to submit a minority report as to our reasons, and we never
got a chance with that minority report. And even though there
were three speakers absent that evening, and I asked for the time of
one of them, I was refused that.

Senator KING. What was the meeting called for?
Mr. HOREN. The meeting was called to receive the second schedule

of price as arranged from Washington.
. Senator CLARK. This is the St. Louis code authority you are speak-
in of?

r. HOaEN. Yes; it is the St. Louis code authority including
adjacent territory.

Senator CLARK. Yes; I know what you mean.
Mr. HOREN. Fortunately, we had some fine newspapers in the city,

the St. Louis Post-Dispatch and St. LoUis Star-Times, which backed
this to the limit.

Senator CLARK. The local cons'laers' council backed you, did they
not?

Mr. HOREN. Yes. The consumers' council, Senator Clark, has
some very charming ladies and some very fine men, but the council
lacks power.

Senator CLARK, I asked that because they gave me some data.
Mr. HORi'N. I remember I sent material to them in January.
Senator KING. Did you have their sympathy?
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Mr. TIOREN. We had provisions in price fixing, as they thought
hours and labor sufficient to maintain the code. They thought price
fixing was tending to work against the public. I think that is true,
Senator Clark.

Senator CLARK. That is my understanding.
Mr. HOREN. Yes, sir.
Senator KING. Was it the plan of the code authority to pass all

increased prices to the consumer?
Mr. HOREN. Tile plan was to declare an emergency, stating that the

purposes in the act could not be effectuated because prices were so
destructively low, that they could not pay N. R. A. wages.

Senator KING. Was that true?
Mr. HOREN. Senator, that is absolutely untrue.
Senator KING. You are paying N. R. A. wages?
Mr. Horen. Not only that, but almost double. Let us take for

example, one of the large companies the City Ice & Fuel Co., which
has yards scattered all over the city, which were erected in the horse-
and-b ggy days because the horse could not travel so far, and they
had to do that to take care of the trade, yet despite that fact and their
overinvestment in real estate, they have been able to pay dividends
throughout the depression, and they have paid throughout 35 cents
an hour, which is the code wage, and we have paid more than N. R. A.
wages, and we think that wages are a matter of efficiency, and an effi-
cient employer can pay higher wages and still make money, and if an
employer is inefficient, he cannot pay 5 cents an hour and make money.

Senator KING. You did not answer my question.
Mr. HOREN. Yes, sir.
Senator KING. Was the meeting the code authority called for the

purpose of stabilizing prices at a higher level or at a level that was
unfair to the consuming public

Mr. HOREN. Well, air-
Senator KING. You can answer that yes or no.
Mr. HOREN. Yes, sir;. it was a higher level. And the St. Louis

Post Disptach stated that level was $1.25 per ton higher on an average
than competitive market prices, and just before the code went into
effect the average price of standard coal was $1.25 below code
price, 24 different dealers, exhibit F offer coal at $1.25 per ton below
code just before code prices went into effect.

(The exhibit referred to is as follows:)

ExHxsrr F.-Coai and coke

Royal Coal Co.: Beat coal priced right. Royal 6-inch lump, $3.50; Blue
ribbon special (guaranteed), $4.25; Mount Olive (labeled) 6-inch lump, $5.;
Old Ben Franklin Co. (guaranteed), $5.50.

Comfort Coal Co.: Coal, shovel loaded, $2.75 per ton, load lots; clean lump
coal, $3.50, 3-ton lots; 2 tons, $3.75 per ton; I ton, $4; high grade, 2 tons or
more, ton, $4.50.

A. B. C. Coal & Coke Co.: Company lump $3.25 loads, nut, $2.90 loads; econ-
omy, $4.25; heat more, $4.75; A.B.C. superior lump egg, $5.25. For more heat
less soot. Discount 3 tons or more on approval. Low yard prices to i:oai
dealers.

White Eagle Coal Co.: White eagle special, genuine Franklin County (our
best), $5.65.

0. J. Coal: Cantine, 3 by 2 egg, $3.50; 6-inch lump, $4. standard clean furnace
lump or 6 by 3 egg, $3.50; troy 6-percent ash, lump or egg, $4.25, load lots.

Sparta Coal Co.: Southern Illinois coal, grade B, direct from mine by truck
economy in the long run, $5 per ton, full loads; terms cash.
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Wright Coal Co.: Guaranteed lump $3 25; 1 ton, $3.75; 2 tons, $7.50; quality
lump and egg, $3.50; special $3.75. Call us any time.

Laclede Coal Co.: Large lump, $3.35; furnace lump, $3.
J. D. Gentry. If you want good coal, call. Four tons furnace lump, 4 tons,

$16; handle all other grades.
Schneider Coal Co.: Enterprise lump, load lots, $3.25, $3.75, and $4 per ton.
Deep Vein Coal Co.: Genuine deep-vein coal, lump or egg: Money refunded

if not satisfactory.
B. S. Coal Co.: Clean furnace lump sent on approval, $3.25; nut, $2.75;

scrednings, $1.85 load lots.
Star Coal & Fuel Co., track dealer, scales, bonded weigher: Standard mine-

run furnace coal, $3; standard screened furnace lump, $3.50; St. Clair large lump
or egg, $3 75- all prices per ton in 4-ton c. o. d.

Acme oaf Co.: Shovel lump, $2.85; furnace lump, $3.50; 2-inch lump, $3.75;
6-inch lump, $395; 3 by 6 egg, $3.65; delivered on approval.

Larr Coal Co.: Furnace lump, $3; standard, $3.50; 6-inch lump or egg, $3.75;
Franklin County grade A, $5.75.

H. Williams: Bfa genuine Cantine buyer. Lump, $4; large egg, $3.75; Ptove
egg, $3.50; nut, $3.25.

Thomas Coal Co.: Guarantee special clean lump or large egg, $3.50, load lots;
3-inch clean nut, 5 tons, $17; shovel lump, $2.75, load lots.

Travis Coa.1 Coal, 5 ton, 6-inch lump, $18.50; 5 ton, 3 by 8 egg, $17.50; nut
coal, 5 tons, $14, load lots; Iy-inch screenings, $9.50, 5 tons.I Elliott: St. Ellen, large clean 6-inch lump or 4 by 6 egg, $4.50 ton; furnace
lump, $4, ton load lots. Put in free.

Barth: Genuine Cantine large lump or egg, $4; 2 by 6 egg, $3.75; stove egg,
$3.50; standard, $3.50; load lots.

Van Mierlo Coal Co.: Absolutely clean best St. Clair Co. large lump $3.50, 4
or 5 ton lots.

Prairie Coal Co.: Coal trucks loaded, no shoveling. Route 12.
Techudin: Furnace lump, $3.25 clean, large egg or lump, $3.75; loads.
H. & A. Coal Co.: Guaranteed lump or egg, $3.25; special, $3.50; nut, $2.75; 4

tons and up.
Tenant: Shovel lump, $2.75 loads; 1 ton, $3; 2 tons, $5.75; screened lump,

$3.25.
Mitchell, Hauler: Standard coal from best mine in St. Clair; egg, $3.85; lump,

$4.
R. T. Co.: Standard coal, $2.75 ton and up; why pay more?
Truck haulers: Quality mine, now open. Highway 13, watch for sign at

crossroads.
D. & K.: Furnace coal, $2.75; lump, $3.40; loads.
Hilker Coal Co.: Clean lump, $3.25; Franklin, $5.25.
Call Little Joe Coal Co.: $3.50 per ton up, 4-ton lots.

Senator KING. You and the other independent dealers you rep-
resent-

Mr. HOREN (interposing). Yes, sir.
Senator KING (continuing). Were willing to sell coal and were

selling coal at--
Mr. HOREN (interposing). At $1.25 below the code.
Senator KING (continuing). At $1.25 below the code. What were

they attempting to establish as the standard basis?
Mr. IloREN. It was not only the standard basis, but as a minimum,

although they have enough lawyers in the N. R. A. to whip Japan,
and they sent cost sheets down, which were in violation of the N. R. A.
itself.

In other words, in filing costs they added 6 percent for capital in-
vestment and the solid fuel provision of the N. R. A. says there shall
be no capital return in these minimum costs. We contend these coal
companies represented by the code authority never did sell 20 percent
below cost, and they would have been selling 20 percent below cost if
the code prices were "minimum costs."

Senator CLARK. You mean that is what they had been selling at
before they fixed the prices?
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Mr. HOREN. They claimed 20 percent below cost, but they paid
dividends just the same, and the prices they fixed, of course, were a
different matter to the large consumers, who take care of themselves,
and this was against the public.

I defy anyone to prove to me that the consumers' council has power
anywhere in the United States. They are supposed to be a safeguard
to protect the public interests. Usually they go and listen to what is
going on, and they do not have the technical information necessary to
know what is going on, they go away and the prices are fixed by the
powerful groups and there the consumer rests.

Senator KING. Did they attempt to impose upon you the prices
which they fixed?

Mr. HOREN. Sir?
Senator KING. Did they attempt to impose upon the independent

dealers the prices which they fixed?
Mr. HOREN. That is what-
Senator CLARK (interposing). That is what forced you to go into

the Federal court, was it not?
M r. HOREN. That is what forced us to go into Federal court. We

spent a long time, spent months looking after this matter, and I am
getting to talk like my lawyer, and my lawyer is beginning to talk
like a coal man.

Senator KING. How did they get you in court?
Mr. HoREN. They got us in court by saying they were going to ask

for an injunction to prevent us from selling coal, and if they secured
that injuction they promised me a fine. As you gentlemen know, some
Federal court judges interpret one way and some the other. One
man has been fined $17,500 in Cleveland.

Senator KING. For selling, as they claim, below cost?
Senator CLARX. An unfair trade practice?
Mr. HOREN. Yes. If we had been restrained, Senator King, in

this case, I am frank to say I would have been in contempt of court.
We had $25,000 bond guaranteeing to the school board that we would
deliver coal at certain prices, and if the court had ruled we had to sell
at code prices, I would have just had to go to jail, one way or the other.

Senator CLARK. The State antitrust act provides, in case of any
goods sold in pursuance to a price-fixing agreement, the purchaser is
entitled to retain the goods and refuse to pay the purchase price?

Mr. HOREN. Yes. And we have a very fine State act. And
many of us doubt whether it is worth abandoning it for an experiment
which so far we do not think has been successful.

Senator KING. One moment. In the court proceeding, was there
a full presentation to which you have referred here?

Mr. HOREN. It was filed on affidavits and briefs fully.
Senator KING. Yes.
Mr. HOREN. And the court ruled N. R. A. was supposed to avoid

monopolies, and briefly here it says this act does grant authority to
establish codes of fair competition, but the statute expressly prohibits
the approval of any code or any codes tending to promote monopoly,
and price fixing does tend toward monopoly. Then the court said
the way our coal comes to rest in our yards would be considered not
interstate commerce, and that underselling is not, of itself, unfair
competition.

119782-85-P 5-
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Senator CLARK. Who wrote that opinion?
Mr. HORE.N. Federal Judge Davis. Then they said I was lucky

that judge was a Republican, and if it had been up before Judge
Fariss, who was promoted to the appellate court, you would have
been hanged. And Judge Fariss delivered an opinion against the
N. IR. A. which was just twice as strong.

Senator CLARK. Judge Otis decided to the same effect?
*r. IIOREN. Judge Otis and Judge Whani across the river in a

mining case also decided as to the effects of the N. R. A.
Senator KING. Mr. tforen, I want to get it clear in my own mind

as well as on the record as to the thing which haled you into court.
Mr. ILORETN. Price fixing only.
Senator KING. You were selling coal cheaper than the code charge

they had set up and prescribed?
Mr. IIOREN. Yes.
Senator KING. Bit you contended and proved at the hearing that

the prices at which you sold the coal were remunerative, giving You a
profit, and that met all the hour and wage provisions?

Mr. HOREN. Yes, sir.
Senator CLARK. Among other things that you were haled in court

for was selling below the prices prescribed by this Coal Code Authority
to a public school which is wholly supported by taxpayers of St.
Louis?

Mr. HOREN. That is right. And that contract has been completely
complied with. Not a man on that contract got less than N. R. A.
wages, and there was not a ton of coal delivered on which we did not
get a profit.

Senator KING. One moment, Did you call the attention of the
Coal Code Authority and the deputy of the Coal Code Authority, the
Coal Code Administrator in Washington, to the suit which was brought
against you and to the result?

Mr. HYOREN. Yes, sir. We wired. We sent a long wire--
Senator KING. Did they answer when you called their attention

to it?
Mr. HOREN. No, sir.
Senator KING. Did they do anything?
Mr. HOREN, They never replied.
Senator KING. Did they remove the code administrator or at-

tempt to discipline him?
Mr. HOREN. No, sir. The attorney general, Mr. McKittrick, of the

State of Missouri, asked for his removal, and the chairman of the
code authority, representing the powerful Peabody interest, declared
he was not working for the State of Missouri and he of course was
attempting to form a monopoly in violation oi the antitrust act, and
no action was taken whatever, and the same gentleman is receiving
a salary today from N. R. A.

Senator KINO. Who is the deputy administrator of the coal code?
Mr. HoREN. Charles P. Melton. You gentlemen heard the other

day from the Federal Trade Commission, that fire hose was 46 cents,
and was sold under the beneficent influence of the N. B. A. at 84
cents to the city of Milwaukee and other cities. The deputy ad-
ministrator of the coal code in St. I-uis is a former rubber salesman.
In other words, lie never had any coal experience except that he is a
former salesman of the Urited States Rubber Co.
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Senator KING, He is here in Washington?
Mr. HOREN. lie is in St. Louis, a divisional man.
Here is an affidavit of 16 men who were opponents and howled me

down when I first talked against price fixing. These gentlemen came
to me and said:

We further state that we can sell standard coal at a fair profit, after paying
N. R. A. standard wages,.for at least $1 per ton less tian the price fixed and
sponsored by the local code authority, the members of which are to our knowledge
selling below their own fixed cost prices.

Then they also state:
We further state that costs of handling coal can neither he standardized nor

accurately determined, because of the variable factors over which no man or
government has control, such as the weather, quality of each mine's coal, distance
of mine from ultimate consumer, type of equipment used, sales experience, good-
will, volume,

And so forth, I want to file that.
(The document referred to is as follows:)

We, the undersigned members of the Indopiendent Coal Dealers Association being
duly sworn in open meeting assembled on the 2d day of December 1934, upon our
respective oaths state that theprices fixed under the alleged sanction of the Retail
Coal Code as minimum costs are false, fraudulent, ui'reasonable, and contrary to
our experience and our knowledge, allowing for National Recovery Administration
wages as item for consideration amongst others. We further state that costs of
handling coal can neither be standardized or accurately determined, because of the
variable factors over which no man or government has control, such astheweather
quality of each mine's coal, distance of mine trom ultimate consumer, type of
equipment used, sales experience, good will, volume of sales, capital invested, and
class of customers sold, who may vary with the contract and the need.

We further state that we can sell standard coal at a fair profit, after paying
National Recovery Administration standard wages, for at least $1 per ton less than
the price fixed and sponsored by the local code authority, the members of which are
to our knowledge selling below their own fixed cost prices.

Courtesy Coal Co Herbert Kattschnie; H. Williams Coal Co., H.
Williams; I. U. Forister Coal Co., A. Forister; May Coal Co.,
R. Russell- All burn Coal Co J. F. Long; Roe Coal Co., Gus
Roettger; Brown Coal Co., G. b. Brown manager- Thomas Coal
Co., Thomas Gregali; Peoples Coal Co., C, S. Tyler', C. B. Jenker-
son; Miller Coal Co., Charles Miller; Norris & Wieters, J. H. Nor-
ris; Coal Service Co., I. L. Horen- Ralph H. Niemann; Wright
Coal Co., E. E. Wright; Tennant Coal Co., F. 1. Tennant.

Subscribed and sworn to before me, a notary public in and for the city of St.
Louis, State of Missouri, the day and year above written.

[SEAL] Moats J. LEvN, Notary Public.
My commission expires February 23, 1935,

Now, 1 want to say Mr. Mitchell had many points on which we
thoroughly agree. If there is any one thing, one purpose, I can
possibly accomplish by appearing here before this committee, it is
this; there is a pernicious, insidious, and definite attempt to absolutely
control the prices of coal in the future. And I want to state that Mr.
Richberg already has one violator for next year if he goes through with
the price fixing of coal. My attention has been called to the decision
of Chief Justice Hughes in the Appalachian case, when he at that
time permitted certain combinations, as I understand, because it
might work toward the benefit of the coal industry, and at the same
time he showed that there were certain features of the coal industry
which could not be controlled or remedied by price fixing, such as
unwanted sizes. When you produce coal screenings, 30 percent of
it has to be thrown away. Now they are beginning to use that in
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stokers. No Government agency can fix prices to remedy that
situation.

You have strip mines that bring out the coal at 70 cents a ton,
which pay union wages, and mines 2 miles away which pay $1.40
and the Federal Government lays down a rule to sell at $2.25 and
says that is your minimum cost. One of them had the backbone to
revolt and whipped them in the Federal court.

I im up here making a plea that these things are totally ridiculous
because they are calculating average prices based on so-called "aver-
age cost", and because it is an attempt to average efficiency with
inefficiency, and trying to average economy and waste, intelligence
and ignorance, high overhead and low overhead, and we clain that
such averages are unsound, and any codes predicated on such ridicu-
lous promises are utterly unenforceable.

Senator Clark, I believe, had presented to him some case where a
man was subjected to a half a dozen or more codes, and he was given
threat of what would happen if he did not pay.

Senator CLARK. I had a letter from a wholesale grocer who said
he was in thirty-some codes.

Mr. HoR EN. That, is some of the difficulty thrown around business.
That is one of the things that I think is retarding recovery.

Senator CLARK. And he said another fellow said his code charges
amounted to more than his Federal and State taxes.

Mr. IIORFN. As I said, they sent us a bill for $1,000.
Judging from adverse editorial comments in the St. Louis press, as

the result of coal price fixing, to permit price-fixing groups to tell a con-
sumer what he has to pay, is similar to permitting tomcats to decide
what to do with a platter of delicious cream, or the inmates of a jail to
tell the warden how to run it.

Not only is this application of N. I. A. unjust and oppressive to
small business and the consumer, but it, is impossible of enforcement,
as there are not enough bloodhounds in the country to track (town the
thousands upon thousands of N. R. A. "Elizas."

If competition meant rule by tooth and claw, then N. It. A. shar-
pens the strongest teeth and the longest claws and sinites the in-
numerable small business men in any field who never had very strong
teeth and no claws to speak of. Chief Justice ughes once permitted
combination of ceal operators because they were going to improve
conditions, saying at the time that it did not appear that price fixing
would result. Monopolies as such are meaningless without price
fixing. Price fixing inevitably tends toward monopoly.

I just want to call the attention of you gentlemen to one little item.
Here is a case of a small dealer who wants to sell coal at $3.50, and
the code directs him to sell it at $4.79. So he uses this language:

No small dealer without financial baekin can sell at these prices and operate.
Our only solution is this, to sell coal on credit with down payment being substan-
tial enough to give ine a fair profit, and balance to be in 30, 60, or 90 days to suit
your convenience. So use your credit.

That is the sort of bootlegging the Government has forced upon
little business. I do not believe that is raising ethics at all. The
N. R. A. has very admirable men, I met Secretary Perkins, who was
out on a committee in St. Louis, and she is a very charring lady, and
I know in sonm respects this thing is nobly conceived, but practical
realities show it has more evils than cures.
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We are earnestly convinced that the interests of our business, our
city, and cour country were best served by our open fight against
any and all N. R. A. price fixing masked as "minimum costs."

Coal prices in St. Louis were raised on the average 20 percent
above competitive market prices as a result of code price fixing of
"minimum costs." In some instances code prices were double
market prices.

Exhibit F, attached hereto, shows 24 ads specifically offering
standard egg or lump coal at least $1.25 per top below the so-called
"code minimum cost" on September 17, 1934, and minimum cost
data was gathered prior to this date. Scores of small dealers were
intimidated and half scared to death as they had no money or
means to carry their fights to the courts.

St. Louis Post-Dispatch, in commenting on November 19 schedule,
stated that prices on standard coal, which constitutes 85 percent of
St. Louis bituminous coal, are about $1.25 per ton above competitive
market.

We don't believe there ever was a time when all coal dealers sold
20 percent below minimum cost. How come that these companies
prospered if they sold 20 percent below cost? The largest of them
paid dividends all through the depression. We don't believe that
prices make conditions. We do believe that conditions make prices.

The Coal Code Authority is represented by all of eight largest com-
panies, and by none of the small off-track dealers, of whom there are
some 3,000 in this code area.

At least 16 independent coal dealers who voluntarily came to our
office to offer their aid in our fight signed under oath exhibit C which
states that code prices are "false, fraudulent, unreasonable, and con-
trary to our experience."

Exhibit B shows ad of Century Coal Co., equipped track dealer,
offering to sell coal $1 per ton average below co( e Exhibit B shows
affidavit of the president of this company that as soon as this adver-
tisement appeared, he received notice cutting him off from hauling
relief coal although the spread figured in the haul of relief coal was
itself in technical violation of the code.

And these are the gentlemen who are being represented by me, the
little business men.

Now, I have shown you these 16 independent dealers who swore
that was a fraud.

Here is an exhibit of a coal company who is abiding by the code
authority regulations, but they finally got tired not getting the price,
so they offer instead of the code price of $4.40, a price of $3. And I
want to say right here that the United States Government has a
contract to buy this coal at $2.33 that is being offered in violation of
the code at $3 and the code price is $4.44, and that contract is on the
main post office in the city of St. Louis, Mo. They have a bond, a
guarantee that they will get that coal delivered at $2.33.

Senator CLAIK. You do not have any idea that the people who are
selling the Government coal at $2.33 are losing any money on itdo you?

Mr. HOREN. Senator Clark, all business today is on a small margin.
Business men face severe competition. I think the automobile
industry showed some intelligence last year when they gave more
value and sold a lot of cars. I think Mr. Ford is correct in his asser-
tion that the low prices pull out the dollars.



1264 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Senator CLARK. If these fellows are selling the Government coal at
$2.33 they are not losing any money?

Mr. HOREN. No, sir. They are making 25 or 30 cents a ton, which
is nobody's business but theirs.

Senator KING. Why should they Sell to the Government at less
than they do the consuming public?

Mr. HOREN. That, contract was entered into by a member of the
codelauthority, and yet they wrote me a letter to cancel my school
board contract, but he did not cancel his contract to the Government.

Senator KING. I want to ask again for information.
Mr. HOREN. Yes, sir.
Senator KING. And I asked a question before and I did not get a

satisfactory answer, or that is it may have been satisfactory, but1 did
not understand it.

Mr. HOREN. I ai sorry.
Senator KING. Did you bring to the attention of the code author-

ities in Washington these things to which you have referred?
Mr. HOREN. Senator, there is not only no doubt about it, but it was

given publicity.
Senator KING. You can answer yes or no.
Mr. HOREN. Absolutely.
Senator KING. What response did you get?
Mr. HOR9N. Didn't get an answer.
Senator KING. Is the code authority or deputy code administrator

stationed in Washington?
Mr. HOREN. Yes, sir.
Senator KING. Have you taken the matter up with a view to remov-

in the code authorities there?
Ur. HOREN. No; despite the fact that I have newspaper clippings

from the papers stating there he should have been removed -the
Post-Dispatch and the Star-Times which particularly used some very
strong language.

Senator KING. I am not talking about that. You have answered
the question. Who is the deputy administrator?

Mr. HOREN. Charles P. Melton.
Senator KINU. Here in Washington?
Mr. HOREN. No, sir. Ie is the deputy over that coal division.
Senator KING. Is not that coal division subject to-
Mr. I[O1EN (interposing). Subject to Mr. Hecht here.
Senator KINo. And he is who?
Senator CLARK. le is the deputy administrator who has charge

of that division of the Coal Code.
Sentor KINO. That is the one I am referring to.
Mr. 11010N. That is Mr. Hecht,.
Senator KiN(G. Did you communicate with him?
Mr, HORE:N. No, sir, I communicated with Mr. Sol Rosenblatt,

who is chief enforcement officer.
Senator KING. I)id you get any response?
Mr. tliN I, Not a wort.
Senator KINI.' Those code authorities out there are still function-

in,?
Mr. HoIriN. Absolutely; and still drawing their checks. And there

has been a budget scandal in Cleveland, I understand , in the coal or
solid fuel industry in Cleveland, and the Administration is investi-
gating it.
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Senator KING. How many lawyers does the code authority have?
Mr. HOREN. They had Rafferty, Mr. Curran, Mr. Sales, and one

more. That makes four.
Senator KING. Who was the one of them that was getting $10,000?
Mr. HOREN. Mr. Curran, who is a coal man's son, had just taken

up law, and I want to be fair to him, but I do not think he could make
anything like $10,000 a year on the outside, which he gets as attorney
for the divisional code authority.

Senator CLARK. Do you know what the budget is for the Regional
Coal Code Authority?

Mr. HOREN. $70,000 a year.
Senator CLARK. $70,000 a year?
W.r. HOREN. Yes, sir. Then they have a regional code authority

in Cleveland and another one in Chicago.
Senator KING. And what is the budget there?
Mr. HOREN. The budget in Cleveland is $120,000, and so on over

the United States.
Senator KING. Lawyers and so on?
Mr. HOREN. Yes; lawyers.
Senator CLARK. When did you make your complaint to Rosenblatt?
Mr. HOREN. I have a clipping here. I do not locate it now, but I

think it was around the 0th of December.
Senator CLARK. In 1934?
Mr. HOREN. December 1934. The Western Union has a record of

it, because we sent him a long wire.
Senator CLARK. You say you never heard anything from him at

all?
Mr. HOREN. Never heard a word. And we sent the President one,

and, of course, he is too bkisy to answer all his communications, but
we did expect an answer from the other.

I want to say we could have joined in bootlegging in this proposition
and not been dragged into court. They sent a mine operator around
as an emissary to see if we would hush up and they would let us alone
with our contract, and they promised to form a combine of operators
and dealers to crush us if we refused, We sent back word telling
them just where they could go, and, of course, the same type of threats
are being bandied about concerning next season. Of course, we are
not so easy to scare by threats.

Senator KING. I think you might invoke the criminal statute for
threats and an attempt to boycott.

Mr. HOREN. I was going to say, Senator, that if that price fixing
goes into this new bill, then we will do our fighting, and they have not
seen any fighting yet if that price-fixing provision goes in this act.

Here is a significant feature, and I want to say this is something
which is incontrovertible.

The miners of Illinois, whence 90 percent of St. Louis coal is derived,
had a contract from April 1, 1934, to April 1, 1935, and even doubling
the price of coal would not have given them an extra cent in wages.
You see the significance of that.

One hearing was in May and the other hearing was in August.
The miners had a contract from April to the following April, no matter
what prices were charged, or whether the price of coal was doubled the
miners would receive no more under their contract.

Senator KING. Did they increase their wages?
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Mr. HOREN. They could not do it. They had a contract for a year.
Now, N. R. A. scales were not higher than previous wages and in

many cases much lower, Some of our employees who worked for
members of the code authority tell us they earned more with us.

Code prices increased the amount of relief coal hauled to the poor
at a large profit to the larger companies, And I can prove that.

Senator KING. You mentioned that.
Mr. HORiEN. I want to state how and why. The prices on basket

coal sold to persons on the brink of relief were advanced 50 percent
as a result of code price fixing, from an average of 18 cents per bushel
to 27 cents per bushel.

Many small basket dealers have been forced to quit work on account
of their fear of selling below code prices, and many have gone on relief
themselves.

The laht stand of the self-respecting poor who attempted to buy
their own coal by measuring out their pennies has been frustrated to
a large extent by the 50 percent increase in basket coal-this was ai
especially admirable group in these tines.

The code members then haul coal for the Goverrinient relief agencies
at $1.85 per ton for hauling alone, although they seldom pay more
than 75 cents for the hired haul and pocket the difference. The relief
agencies could save at least $85,000 a year in hauling St. Louis relief
coal alone if they asked for competitive hids, and the saving would not
be at the expense of labor

Senator KING. We do not think you ought to repeat. You lave
told us that.

Mr. IfOIIEN. I am sorry, Senator.
Here is something, Senator, I would like to state: I thlk hre I

want to answer particularly Mr. Richberg's contention that he, helps
the small man in fixing uniform prices.

Now, we feel fixing uniform prices permits arbitrary discri liltations
and unfair restraints upon 3,000 small members of the coal industry
for the St. Louis area, who are not on an economic parity with their
more strongly entrenched competitors, because tly lack credit facil-
ities both in buying and in selling. Private schools and religious
institutions often secure a year or more in terms from the larger
companies. They cannot advertise extensively. I do not think that
will be denied.

The man who has the advertising reserve funds, naturally has the
advantage over the smaller dealer who does not have the variety
of coal. A lady appreciates that when she goes into a department
store having a Targ variety and she is willing to pay a little more
than if the price is the same and she naturally does not have the
variety.

It has been estimated that, the fight against coal-price fixing saved
St. Louis consumers $3,000,000 this winter; the miners have not lost
one cent in wages as the result of this; we, who were considered the
arch violator of the code in this area, were able to pay N. R, A. wages
and more, as shown in sworn affidavit by our employees attached
hereto as exhibit D, (Left in the possession of the clerk of the coni-
mittee.)

Senator KINo, You mean in that area, in the St. Louis area?
Mr. HOREN. In the St. Louis area in one year without being at the

expense of the miners, who have the same schedule, we were able to
pay them N. R. A. wages.
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I have here an affidavit, if anybody is interested, a sworn affidavit
of 33 of our employees at the end, you might say of the entire winter
season, up until March, at the end of 7 or 8 months, that they have
always received more than N. R. A. wages, a schedule of wtich is
posted in the office.

We are here because we see all around us a pernicious tenacity
in holding on to coal price fixing no matter what happens to price
fixing in other fields. Mr. Donald Richberg intimated as much
before this committee and the new N. R. A. bill, assumed to have
been designed to a great extent by Mr. Richberg, contains the same
emergency clauses for the natural resource industries, so that the
boys can immediately declare new emergencies and fix "minimum
costs." The same powerful group are now in Missouri's capital,
trying to set aside our splendid State antitrust act and pass a State
N. R. A. act. Under Federal leadership, they are trying to influence
State legislation. They are also in Illinois, State capital trying to
pass an atrocious discriminatory law which would place an excessive
tax of several hundred dollars on every truck doing business in Illi-
nois. This is aimed chiefly at the numerous small coal dealers who
truck coal direct from the mines in the most economical and efficient
manner. With Mr. Richberg evidently having a sweet tooth for
coal price fixing, and with Mr. Murray, Mr. Hillman, and Mr.
Witherow-a director of the Mellon Coal Co.-and Mr. Lewis and
Senator Guffey, all seeming to stay awake nights in order to insure
price fixing in coal, we herebly serve notice on them that if they succeed
in again establishing "miniiuni costs" at the expense of the consumer,
they already have a violator for next season.

We pledge ourselves to again oppose any and all such attempts to
gouge the publi(-,, and will continue to do so unless restrained by a
court of proper jurisdicti,,i. We ask relief from the shackles of this
r-i-.Aniorican law.

An auuilysis of the net increase in the earnings of large corporations
conitrot(d with the earnings of small businesses, and a comparison
of wage ie(et axes wit the i n oli greater increases in the )rices of such
absolute ntiese"ititx lis food, fuel, fill( so forth, slioull convince all but
N. It. A. satraps iinid tlieir chief ben,'ficiiiries thiit the consumer has
been oi o1jplclv deprived of his section 7 (it); that he can no longer
bargiiiu for fir prices, bit noust tak what is served him at prices
controlled by pastt masters in the trt, of price-fixing.

I will finish up right here ad then 1 aiu through with all of it.
l'he divisioial code' ltithlitities, (lral)ed in patriotic togas, in most

instances, controlled )y the strong and powerful interests in each
industry, huVi been(0T " )oughiog under' th"ir small competitors who
dare to oppose ttwhe They tre trying t, pass the same pr'ce fixing
in new garb, again using striklvs tiid threatetttd strikes as a weapon.
)o iot lie paiicked right ili tie teflt of this; disast ris experience

\vlict h)ns u roubet etIv di, re.l recovery for most people because it
iits redliced tOhuir pue lusing. (ower.

As a stoll business, we lo,, ' (tly isk fihis ctijititc to )r)tect us
front the protection of price-fixing. Let, usi be homst witi the con-sluer l....e reo]lby le iiix w bat ct, r;et'xires .901soo aftelc code au-
thoritics declare tet to exist.

I want to enitr lore 1liS coA , slwt from tbli N. I. A. in which they
add on 6 pierce t iii invesitnet il lirge 1prol)rty within is, c(ontrarT
to the N. It. A. law.
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(The document referred to i4 as follows:)

Cost determinants of code authority, 1933

DelebernYlrdesomtrCost on
Dealer's annual sales Yard cost delivered

fuel

0 to 4000 tons .......... .................................... ............ - 3 $1.13 3
2,000 to 6,000 ton ......................................................... 44 .83 2.98
a,000 to 10,000 tons ......................... 8............................ 31 .M 1.87
10,000 to 20,000 tons ....................... ............................. 26 .6 2.64
20,0O to 40,000 tons ..................................................... 8 .00 1.78
40,000 to 80,000 tons ..............- ...................................... 3 .38 1.28
Over 0,000 tons .......................................................... a .82 2.23

171........
Average per dealer.................................................. .......... 27

NoTz.-To bring the above costs up to present data add the Increases that have occurred over average
13 costs (about $0.23 per ton increase).

(Notation in pencil)
Straight average under code condition .............................................................. $3.01
Weighted average under code condition ........................................................... 2.49

Total ........................................................................................ -.- 0
Average of the 2- .................................................................................. 2.75
Averageexpected to be re lized .................................................................. 270

Cost per ton of handling coal submitled by (for the year 1933)

Yard expense:
Salaries and wages -------------------------------------------
T a x es ---- -- ---- --- ----- ------- --- ---- --- ---- -- ------- ----
Depreciation (yard E) -------------------------------------
Insurance ........................................
R epairs .............................................
Miscellaneous ........
6 percent investment in yard property -----------------------
Degradation (estimated) ---------------------...............

T o ta l -- -- --. .--- -- -- -- ------- ------ -- ----- -- --- -- --....

Selling expense:
Salaries and commissions --------------------...............
A uto expense ---------------------------------------------
Auto depreciation ........................................
Salesm en's expense ...................................
A d vertising --------------------------------------.........
M iscellaneous ---------------------------------------------

T o ta l -- --- ---- ------ --------- --- -- --- -- ---- -------- ----

Delivery expense:
Salaries and wages -------------------------- .............
Horse and wagon expense ---------------------------------
Auto truck expense-.
Depreciation (trucks, etc.)---..---_ ---- ---- -- - - "------
Insurance -----------. -. ---------------------------........
Rent (stable or garage) ------------------------------------
Licenses and taxes --------------------------------------------
Hired hauling ... ....................................
M iscellaneous ---------------------------------------------

T otal ------------..---------------------------------....
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Cost per ton of handling coal submitted by (for the year 1933)-
Continued

Office and miscellaneous expense:
Salaries of management --------------------------- ---------
Other salaries -----------------------------------
B ad debts ------------------------------------------------
Contributions .....................................
Legal and professional ..................
Taxes and licenses .........................................
Rent ------------------------------------------------------
M iscellaneous ----------------------------------------------

Total .................................................

Tonnage classification (1933 sales):
T o dealers ..........................
Delivered ---------.......................
To domestic ...........
To commercial -------------------------------------------

Total - ------------- --.. . ----------

(Included in above total was --------- tons delivered direct from mines.)
NoT.-All reports should be mailed to Torbert Vickroy, C. P. A., 406 Paul

Brown Building, St. Louis, Mo., and will be held strictly confidential.

AFFIDAVIT
STATE OF Missounc,

City of St. Louis, s:
I, Ewald Smith, a citizen of the State of Missouri, being duly sworn on my

oath state that I am president of the Century Coal Co., a corporation of the State
of Missouri and the city of St. Louis, engaged in the retail solid-fuel business.

I further state that the Century Coal Co. was in full compliance with all pro-
visions of the Code of Fair Competition for the Retail Solid-Fuel Industry on
the 19th of November, 1934, at which time a schedule of minimum selling costs
was put into effect by Divisional Code Authority No. 32, and that the Century
Coal Co. complied with this schedule in every way until the day of December 18,
1934. It became apparent at that time that the Century Coal Co. was losing
business to competitors who were not complying with the schedule as published
.by, .thp, ivilop x,Coal, 9ole Authority, and in order to protect itself against
further losses, the company wa forced to publish a list of, prices below those
determined by the said code authority.

Before the publication of this list of lower prices on fuel, copy of which is
attached to and made part of this statement, the Century Coal Co. handled a
certain amount of business from the relief agencies, but upon obtaining knowledge
of the willingness of my company to sell at less than code prices, the relief agencies
acting through their representative, Mr. Berber, discontinued the practice of
giving my company any more of this business. This action is a part of the records
of the relief agencies and Divisional Coal Code Authority No. 32.

I further state that the Century Coal Co. was receiving a margin of $1.85 per
ton for delivering relief coal while the margin provided for 1-ton lots by the
schedule of costs of Divisional Code Authority No. 32 was $2.49 per ton, and
that the list of prices issued by this company on the 21st day of December 1934,
copy of which is attached, yielded a margin of $1.85 in 1-ton lots.

(Signed) CENTURY COAL Co.,
EWALD C. SMITH, President,

Dated March 11, 1935.
Subscribed and sworn to before me this llth day of March 1935.
[SEAL] P. L. HuoezS, Notary public.
(My term expires Jan. 21, 1939.)
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CENTURY COAL Co.

Coal-Special offer/ Save the difference!

Our prioe Code

Per ton Per (on
Shovaloaded (load lots) ..... ..............-....................................... $3,0 $4.44
St. Clair lump and egg (mixed) (load lots) ..................................... 3.0 4.79
St. Clair lump (load lots) ....................................................... 3.75 4,79
Burnw ell .........-...................... .......................... ...... 4.60 5.54
W illI rmson County ........................ ....................... ............... h 25 6.14
Franklin County Grads A ....................................... 6.75 6.29
Semi-Smokeles (o o ................nb.................................... 6.25 6.69

DOMESTIC COAL CO.

YOUR CREDIT IS GOOD RERE

Effective November 19, retail coal industry went under a code. Prices on all
grades have raised considerable and all small independent dealers are faced
with credit accounts at 25 cents per ton charge over code prices.

No small dealer without financial backing can sell at these prices and operate.
So my only solution is this, to sell coal on credit with down payment being sub-
stantial enough to give me a fair profit and balance to be in 30, 60, or 90 days
to suit your convenience. 8o 1se your credit.

1reeburg clean lImp coal. Code price, $4.79. Deep-shaft, clean burning
with small ash and little soot. You pay on delivery $4 per ton. Balance later.

Standard stove size nut eoal, 3 by 2 inches, $4.54. Clean shaker screened, no
dirt. Code price, -. To pay on delivery, $3.50. Balance J, 60, or 90 days.

Shiloh Valley lump egg, $4.90" pis 25 cents. Picked hlmp or egg size. Code
price, --. Pay on delivery $4.25 per ton. Balance 30, 60, or 90 days,

Cantine lump or canteloupe size, $5,26. Well-known brand of fuel, hard, soft
coal. Code price, -. You pay $1.50 per toil. Balance same as asove.

Duquoin white ash, lump, $5.94 plus 25 cents. Delivered at $5 ton down.
Balance later. Code price, -.

Franklin County. Code price, $6.54. Lump or furnace. Pay $6 down.
Balance later.

These prices are on1 lots of 2 tons or more. On 1-ton lots add 50 cents to
above prices. All coal sent on approval and is guaranteed to give complete
satisfaction or money refunded. Reference is 5,000 satisfied customers. All
white help.

Mr. I-oEEN. I also want to show, Senator King, you may be inter-
ested, very briefly, all the little fellows from zero to $2,000, they
showed an average cost of $3.40. It is just the same way as a small
business man who figures so much for Iis bookkeeper and does not
get it. The large firms figure $1.26, and they figure $2.70 as repre-
senting the "minimum cost" and throw in all sorts of tremendous
profits, which would increase the spread for handling of these large
firms so that they would get 150 percent, increase in this item alone.
In other words instead of $1 .26 which is their own cost, they would be
forced to get $2.70.' The whole thing is ridiculous, and it is not only
forced upon the small man to sell above his cost, but the larger man
to swell his cost.

Senator KING. It is not necessary that the affidavit of those em-
ployees showing that they had larger wages than provided for by
N. R. A. go into the record. You might leave it with the secretary
of the committee in the event it, is controverted.

Mr. IlonrN. Yes, Senator. I will leave it.
Senator KING. The committee will stand adjourned until Monday

at 10 o'clock.
(Whereupon, at 4 p. us., the committee adjourned until 10 a. m.,

Monday, Apr. 8, 1935.)
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MONDAY, APRIL 8, 1935

UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met at 10:05 a. in., in the Finance Committee room,

Senate Office Building, Senator Pat Harrison (chairman), presiding.
Present: Senators Harrison (chairman), King, Barkley, Clark,

Byrd, and Gerry.
The CHAIRMAN, The committee will come to order.
Senator KING. Before we proceed with the first witness, I would

like to road the following into the record:
ADVANCE ENVELOrE Co,

Atlanta, Ga., April 1, 1935.
Hon, Wm. 11. KINa,

United States Senator, Finance Commitee,
. Washington, D. C.

DvE R SENATOR: Reference is made to the concerted effort, on the part of the
Eavelope Manufacturers' Association, to have members bombard the National
Congress with letters and telegrams approving the tactics of the industry by
extending the present National Industrial Recovery Act code beyond June
1, 1935.

The present code has not in any way been of benefit to our company, but is
seeming to help out the larger companies, in squeezing out the small business,
and allowing no flew companies to get a start.

We heartily approve the hour and wae regulation )f the National Recovery
Administration, and if consistent, we will appreciate your support of the new
National Industrial Recovery Act sot-up, governing the hours and wages of labor,
but eliminating any price fixing whatsoever.

Respectfully yours, ADVANCE ENVELOPE CO.,

11. F. ZOTTI, Owner,

The CIIAICNMAN. Mr. Abram F. Myers.
Mr. MYERS. Yes, sir.
The CHAIRMAN. I may say to all of the witnesses today that you

must 1)o brief. We have quite a list and we lust get through. Mr.
Myers, how long lo you want?
Mr. MYEns, I have a very large amount of ground to cover. I

think that 45 minutes ought to be enough. I
Tho 011AhUMAN. It is impossibh to give you 45 minutes. We have

a great many others. But go ahead.
Senator KaN(a. Tiiis is a rather important industry, Mr. Chairman.

It has b)een provocative of a great doal of controversy.
Mr. Mv I~a. 1 have some extra copies of the code itself, if the

nmembeirs of the committee would (care to have them.
1271
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STATEMENT OF ABRAM F. MYERS, CHAIRMAN AND GENERAL
COUNSEL OF ALLIED STATES ASSOCIATION OF MOTION PIC-
TURE EXHIBITORS

(The witness, having been first duly sworn by the chairman, testi-
fied as follows:)

Mr. MYE1is. I appear here as the chairman of the board and the
ge netal counsel of the Allied States Association of Motion Picture
Exhibitors, a national federation, composed of regional organizations
of independent motion-picture exhibitors. There are 19 of these
regional organizations, reaching into 35 States, and I will be very glad
to file with the stenographer a list of those organizations.

I might say that in addition to this list, within the past 48 hours,
the Independent Theater Owners of Wisconsin have wired me asking
me to represent them at this hearing, and we have received an appli-
cation for membership from the Intermountain State Association of
Salt Lake City, Utah, covering the States of Utah and Idaho, and I
am also authorized to speak for them.

(The list submitted by the witness is as follows:)
Independent Exhibitors of New England, Inc., 69 Church Street, Boston, Mass.
Allied Theaters of New Jersey, Inc., Hotel Lincoln, New York, N. Y.
M. P. T. 0. of Western Pennsylvania, Inc., 426 Van Braam Street, Pittsburgh,

Pa.
M. P. T. 0. of Maryland, 531 North Howard Street, Baltimore, Md.
Allied Theater Owners of the District of Columbia, Inc., Princess Theatre,

1119 H Street NE., Washington, D. C.
Georgia-Florida-Tenneasee-Alahama Independent Theatres Association, 162

Walton Street NW., AtlanVa, Ga.
Allied Theatre Owners of Texas, 312% South Harwood Street, Dallas, Tex.
Associated Theatre Owners of Indiana, 444 North Illinois Street, Indianapolis,

Ind.
Allied Theatre Owners of Illinois 910 South Michigan Avenue, Chicago, 111.
Allied Independent Exhibitors of Wisconsin, Inc., 627 North Sixth Street,

Milwaukee, Wis.
Allied Theatres of Michigan, 607 Fox Theatre Building Detroit, Mich.
Allied Theatre Owners of the Northwest, 509 Pence building, Minneapolis,

Minn.
Allied Theatre Owners of North Dakota, Rex Theatre Valley City, N. Dak.
Allied Theatre Owners of New York, Eagle Theatre, Albany, NY.
Allied Theatre Owners of Louisiana, 908 Canal Street, New Orleans, La.
Independent Theatre Owners of Ohio, 39 West Broad Street, Colunbus, Ohio.
Rocky Mountain'Theatre Owners Aggoelation 100.Broadway, Denver, Colo.
AlliedTheatre Owners of Oregon, 8106 North Denver Avenue Portland, Oreg.
Allied Theatre Owners of Montana, care Johnnie Griffin, Chinook, Mont.

Senator KING. If I understand you, you speak for the independent
exhibitors?

Mr. MYERS. Motion-picture-theater owners, and by "independ-
ent", Senator, I mean theaters not owned or controlled or in any
manner affiliated with any of the major producers known as the "big
eight" of motion pictures.

Senator KNG. Do the "big eight", so-called, own theaters?
Mr. MYERS. Most of them do; yes. The Paramount, W.',' is,

R-K-O, Loews-that is Metro-Goldwyn-Mayer-are all very i, rge
owners of chains of theaters.

Senator KING. And those organizations which you relro:ient
are dependent upon the big producers for their pictures to c)kLibit
in the houses which they own?

Mr. MYERS.- Exactly so. They are often inmcompetition witi the
houses owned, controlled, and operated by those same producc,'s.
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Senator KINo. Proceed.
Mr. MYERS. I want to state for the record what my position is

here today.
I speak only on the motion picture code. We regard it as entirelyseparate and apart from the run of N. R. A. codes, having distin-

guishing features wholly unlike other codes. Therefore, we feel that
even the best friends of N. R. A. should be anxious to ferret out
inequities of this particular code as being the best way to establish
the fairness of the entire program.

The code authority here was not elected by the industry, but was
appointed, named in the code itself, by N. R. A.

The "big eight" were in complete domination of that code authority.
The iniquity of that is that this code, unlike most others, does not
merely administer the mechanical features of the code, but has con-
ferred upon it quasi-judicial authority over controversies involving
the rights of the independent members of the industry.

Senator KING. That would mean the exhibitors?
Mr. MYERS. Yes, sir.
Senator KING. To which class your organizations belong?
Mr. MYERS. The independent exhibitors; yes, sir.
Other distinguishing features of this code are that the code commit-

tee which fought to negotiate the code in the first instance was
named not by the industry but by the deputy administrator of
N. R. A., Mr. Sol Rosenblatt.

Senator KING. Who authorized him to do that?
Mr. MYERS. I do not know.
Senator KING. Proceed.
Mr. MYERS. The first information we had that there was to be such

a meeting was when we were asked to meet in New York to attend a
hearing or a public meeting, and the code committees were named
from the rostrum on that occasion.

There were three code committees, so-called; one for the exhibitors,
one for the distributors-who incidentally are the same as the pro-
ducers, because the producers distribute their own pictures-and
finally one for the motion-picture exhibitors.

It goes without saying that the producers' and dis ,ributors' commit-
tees were dominated by the same "big eight", because that was their
business. There were very few others engaged in it.

The exhibitors' committee also was dominated by them by this
device, namely, that there was an equal number of the representatives
of the Allied States Association, an equal number of representatives
of another so-called "Exhibitors' Association," which is composed
mainly and almost entirely financed by the theaters of the "big
eight" producers, and then direct representatives of theaters of the
"big eight" producers, so that there was a two to one vote on every
major issue that came before that committee.

Being unable in those circumstances to get an agreed code, we
were notified that the code would be drafted for us by the deputy
administrator, Mr. Rosenblatt, and after a length of time, we were
presented with a draft of the code, ostensibly prepared by Mr. Rosen-
blatt.

To show the efforts, the good faith efforts of the independent
exhibitors during that time to cooperate to get a fair code, I will file
as physical exhibits, not to put in the record, because they are ob-
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viously too lengthy, the briefs that were filed with the N. R. A. at that
time.

It appears that we were not the only ones who protested against the
codes-

Senator KING (interrupting). Let me interrupt you, Did you find
out who actually did draft the code?

Mr. MYERS, 'I have never known who actually drafted the code.
I sincerely believe that Mr. Rosenblatt did not draft it, because through
my association with him at that time I do not think that he had the
grasp of the industry problems or perhaps the subtlety to have drafted
a code quite like unto this one.

I will say this, that immediately after the code committee assembled
in New York, there entered into our deliberations, Mr. Nathan Burkan
a lawyer who just prior to that had been Mr. Rosenblatt's enployrer,
and while I do not say that Mr. Burkan drafted the code, I think it is
a fair inference that lie exercised some influence. Ile appeared before
that committee representing the "big eight" producers.

Senator KING. Your contention is that the "big eight" producers
were the power that drafted the code or had it prepared?

Mr. MYERS. Exactly so.
Senator KING. And they were the power which administers it?
Mr. MYERS. Exactly so.
The CHAIRMAN. How many people are in your organization?
Mr. MYERS. Between 4,500 and 5,000. They belong to the

regional organizations which compose this national.
The CHAIRMAN. How many belong to the other group?
Mr. MYERS. I have no knowledge.
The CHAIRMAN. Have you any idea?
Mr. MYERS. I have seen the testimony of the secretary of that

group in a case in the New York courts a couple of years ago in which
he testified that the majority of the members are of the affiliated
group) that is, theaters belonging to the "big eight" producers. If a
majority are of that class, we can assume that there are very few
independents, because, as I understand, there are only one or two
thousand of the affiliated theaters, the producer-owned theaters, 
. The CHAIRMAN. I merely wanted to get at about the proportion of

the theaters that belonged to one group and the other. You say
that between 4,000 and 4,500 are in yours. How many in the other?.

Mr. MYERS. Of ray own knowledge, I do not know.
The CHAIRMAN. Do you know how many theaters there are in the

United States?
Mr. MYERS. There are operating in the United States about

14,000 to 15,000 theaters. I ,
The CHAIRMAN. Then you would say that all of the balance of

them belong to the other group?
Mr. MYERS. Oh, no; not by a jugful, On the contrary, there are

many theaters in this territory covered by our associations that do
not belong to our association. That is a dues-paying proposition.

The CHAIRMAN. Proceed. I : : , I , 1
Mr, MYERS. At t~e Darrow Board hearing it was disclosed that

after the code was drafted, the Department of Justice filed a protest
with the National Recovery Administration against it. Naturally,
I do not have it. I do not know the contents of it, but it was referred
to and adverted to at the hearing. I assume that this committeewill
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if it is interested, obtain it from the National Recovery Administra-
tion.

Following the presentation of the code by Mr. Rosenblatt, repre-
sentatives of independent exhibitors, producers, and distributors
drafted a letter to him saying that the situation had reached such a
critical state that they wanted time in which to prepare a brief.
That request was denied.

Ile proceeded with those remaining, and one of the briefs which I
file here is the brief that was filed at that time.

Thereafter we were treated as outcasts, we were given no informa-
tion as to the progress of the matters, were not invited to sign the code
did not know when it was signed, as a matter of fact, or by whom it
was signed. It was signed in secret and transmitted to the President
at Warm Springs for approval.

During that time there was a protest, a mass meeting in Chicago.
Senator KING. By whom?
Mr. M¥ m s. The independent theaters. Following that, a com-

mittee was received by General Johnson, and they at that time filed
a memorandum with him, and that memorandum dated October 1,
1933, I will add as a physical exhibit, assuming that you do not want
to cover the record with it.

Senator KING. Does that give the grounds for the objections?
Mr. MYERS. Yes, sir.
Senator KING. I think it ought to go into the record.
Mr. MYERs. Just as you like.
The CHAIRMAN. How voluminous is it?
Mr. MYERS. It is about 10 typewritten pages.
The CHAIRMAN. Very well. It may go in.
(The same is as follows:)

MEMORANDUM FOR GENERAL JOHNSON IN RE OPPOSITION OF INDEPZNDENT
THEATER OWNERS TO DRAFT OF MOTION PICTURE CODE PRAMNTED BY
DEPUTY ADMINISTRATOR SOL ROSENBLATT

This memorandum has been prepared for presentation to General Johnson at
the conference in his office on this day.

The invitations to attend were sent to the chairman and general counsel of
Allied States Association of Motion Picture Exhibitors and to the men who
served on the resolutions committee at the mass meeting of independent exhibitors
held in Chicago on October 24.

In addition to the foregoing, the vice president of Allied States Association,
who presided at the Chicago meeting, has been included in the group.

Since the members of the resolutions committee of said meeting, rather than
the board of directors of Allied States Association, were requested to attend, we
assume that the purpose of the meeting is to consider the resolutions adopted at
the Chicago gathering, which resolutions were duly transmitted to the President
of the United States.

Copies of those resolutions are attached hereto, marked "Exhibits A and B."
The purpose of this memorandum is to substantiate the allegations of the

pr<smbles to said resolution and to justify the action requested in the body of
the resolutions.

This entails not Inerely a consideration of the conduct of Deputy Administrator
Sol Rosenblatt in handling the code situation, but also consideration of certain of
the more vicious features of Rosenblatt's code itself.

I, POSITION OF THE RESOLUTIONS COMMITTEE

The resolutions committee, with the single exception of Col, H. A. Cole, of
Texas, was composed of men who had not served on the various code committees
functioning in New York and Washington. Those men had no personal knowl-

119782--35-PT 5-
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edge of many of the matters recited in the preambles. Their information on
those subjects was derived from the addresses of members of those committees
who spoke from personal knowledge.

A stenographic record was kept of the proceedings and a copy of this transcript,
including the addresses in question, is herewith placed at the disposal of the
Administrator, marked "Exhibit C."

The members of the resolutions committee, in subscribing to this memorandum,
record their belief In the truth of all the allegations of the said resolutions.

II. MAJORITY-MINORITY INTERESTS

1. As regards investment: There are two principal economic divisions in the
motion-picture industry, namely, the major producer-distributors and their
owned, controlled, and affiliated theaters, on the one hand, and the independent
exhibitors, oi tile other.

Mr. Rosenblatt, according to the trade papers, has obtained the signatures of
the major (Hays) producers and the Motion Picture Theatre Owners of America
(which will be dealt with later) to his draft of code.

The major producer interests have always claimed to represent the preponder-
ance of investment in the industry and Rosenblatt in ignoring the representatives
of the independent exhibitors, evidently is acting on this theory.

The claim is open to serious question. Unfortunately there are no exact
figures. But at the public hearing on the code, Sidney k. Kent, president of
Fox Film Corporation and chief spokesman for major producers, made the asser-
tion that he was speaking for $650,000,000 of investment. He did not take this
apart and tell us how much represents production, how much affiliated theaters
and how much represents investment in foreign fields. Mr. Kent's own company
has poured millions into the Britidh Gaumont Co. and the other producers have
large foreign investments.

The only estimate of total investment in the motion-picture business that
we know about is the Department of Commerce figure of $2,000,000,000. Accept-
ing the two figures as approximately correct, it would seem that there are some
$1 350,000,000 unaccounted for.

While the assertion that the major producers actually represent a minority
interest, in the industry may come as a shock to some, it will appear quite reason-
able to more thoughtful observers. Obviously, the overwhelming proportion
of the combined investment is in theaters. Of approximately 12,000 theaters
now open, not more than 2,000 are owned, controlled, or operated by the major
,producers. Now let us examine a survey recently made in the State of Michigan.

In that State the affiliated chains do not own a single one of the theaters they
operate. In Detroit they operate on lease and In a few instances ovi- their own
equipment. In this manner they control 11 theaters in Detroit, seating a total
of 32,500. Their combined investment in T)0t,oAt is not in excess of $1,640,000.

Independence in Detroit own outright 8J theaters which represent an invest-
ment of approximately $10,381,000. The total seating capacity of all inde-
perdent theaters in Detroit including those leased, is 122,000.

In the State a similar condition exists. Thc. Butterfield Circuit, which Is
affiliated with Paramount and Radio and poLsibly others, controls 83 theaters of
which it owns 12. The independents in the Stae, own o,'right bout 110 theaters.
The investment of the independents in the Stat. exceeds the circuits by a least
$500,U00.

Of course, it may be contended that the leased buildings of the affiliated chains
should be included in computations of investment represented by them. If
there was an open market for film (the right to which has been denied by Mr.
Rosenblatt) there might be merit to this contention. But the monopolistic
practices of the industry deprive such leased houses of all potential value. The
owners cannot operate them independently because of their inability to buy
product. The chains ae thus firmly entreixlhed, and are able to beat down
rentals, by dint of the monopoly they enjoy, and the landlords, the actual theater
owners, are in reality victims.

2. As regards numbers: When it comes to counting theaters instead of dollars
the independents outnumber the affiliated chains 6 to 2-probably more. Bear-
ing in mind that these thousands of struggling individuals should receive even
greater consideration than the few chains which now dominate the business by
control of product and monopolistic practices.

The following is a statement showing the number of theaters embraced in the
affiliated units of the Allied States Association; and cooperating groups:
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Allied Theatres of Southern Ohio, Kentucky, and West Virginia ------ 104+
Allied Theatres of Illinois --------------------------------------- 143
Allied Theatres of Michigan ------------------------------------- 264
Allied Theatres of New England -------------------------------- 88-150
Allied Theatres of Louisiana ------------------------------------- 52
M. P. T. 0. of Maryland ---------------------------------------- 60
Allied Theatres of Minnesota, North and South Dakota ------------- 202
M. P. T. 0. of Western Pennsylvania and West Virginia ------------ 349
Allied Theatres of Texas ----------------------------------------- 167
Allied Theatres of Iowa ----------------------------------------- 336
Allied Theatres of Nebraska (branch of the Iowa association) -------- 325
Allied Theatres of New Jersey ----------------------------------- 241
Monta, Theatre Owners' Association ---------------------------- 28
Allied Amusements of the Northwest ------------------------------ 47
Rocky Mountain Association ------------------------------------ 258
Northern Ohio Exhibitors' Association--------------------------- 482
Wyoming Exhibitors' Association -------------------------------- 26
Allied Theatres of Oregon ---------------------------------..----- 73
Allied Theatres of Wisconsin ------------------------------------ 50
Allied Theatres of Central New York ----------------------------- 127
Associated Theatres of Indiana ---------------------------------- 369

Total -------------------------------------------------- 3, 790
In addition, the Motion Picture Theater Owners of Connecticut, with a mem-

bership of 60, the independent Theatre Owners of Kansas City, representing 43
theaters, and the Motion Picture Theatre Owners of New Mexico, with a member-
ship of 23, have given power of attorney to Allied States Association to represent
them, bringing the direct representation to 3,916 independent theaters out of a
possible total of around 6,000.

As shown under the next heading, the majority of the outstanding 2,000 theaters
are on record as opposed to the code, although not directly represented by Allied.

As a matter of fact, many of those theaters are in Allied territory, usually
follow the lead of Allied and, but for the depression, would be dues-paying
members.

3. Motion Picture Theater Owners of America not a representative group.
Aceordin to the trade papers one Ed. Kuykendall president of the Motion
Picture theater Owners of America, has signed Mr. kosenblatt's code, claiming
to represent 4,000 theaters. The absurdity of this claim is easily exposed.

Mr. Rosenblatt has been furnished with ample evidence, knows full well, and
has admitted that the Motion Picture Theater Owners of America is a producer-
controlled, producer-subsidized organization, the membership of which consists
mainly of producer-owned theaters. In this connection reference is made to the
briefs filed with Mr. Rosenblatt, as follows: Exhibit D, pages 5, 76; exhibit E,
page 2.

Reference also is made to a letter sent Mr. Rosenblatt on September 26 enclos-
ing a sworn statement by the executive secretary of the Motion Picture Theater
Owners of America to the effect that the membership of the Motion Picture
Theater Owners of America is mainly of producer-controlled theaters and that
it derives practically all of its revenue front' the producer. A copy of the letter is
attached as exhibit F.

The organization hs a few units with independent members, the principal
ones being in Philadelphia, St Louis and Milwaukee. These units have not
approved Mr. Rosenblatt's code and Alr. Kuykendall has no authority to sign
for them.

According to the trade papers the St. Louis Association refused to approve the
code until copies of the final draft were supplied and could be studied. Exhibit
G is a telegram from Fred Wehrenberg, president of the St. Louis unit, certifying
that they have not approved the code.

Exhibit H is a telegram from David Barrist, head of the Philadelphia unit,
certifying that they have not approved the code, that Kuykendall has no right
to bind them, and that they favor further revisions of the code.

Exhibit I is a telegram from W. A. Steffes, president of the Allied Theaters of
the Northwest, quoting one from Fred Meyer, head of the Motion Picture
Theater Owners of America unit in Milwauk, , certifying that his unit will not
act on the code until its forthcoming convention and not then unless completed.

Much has been made of the fact that the Independent Theater Owners of
Southern California have approved the code. Exhibit J is a telegram from L. L.
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Hard, former president of said organization, certifying (a) they acted on repre-sentations that code represented the best that could he gotten (') that further
protest would antagonize Rosenblatt and the Government, (c) that the grievance
hoards woild solve all problems. Further, that the association has less than 50
percentt of the theaters iii the territory and that there are iany exhibitors in
s.ympathy with Allied's stand.

In addition, the Independent Theater Owners' Association of New York, with
several hundred members, has not approved the code and is awaiting certain
iuotilications promnised 1) y Mr. losenblatt.
From the foregoing it will be seen that aside from a few producer-doninated

units in tho South, Mr. Rosenblatt now has no exhibitor support whatever for
hI (ode.
The producer-controlled theaters do not count since they are in the same

economic division as the producers themselves, and since by the proposed code
they are gttcrr control of the industry, they naturally favor the code.

The code, however, is a minority code.

1II, ALLEGATIONS OF THE RESOLUTIONS ARE TRUE

The allegations of the resolutions adopted at the Chicago meeting of independ-
ent exhibitors (exhibits A and B) will be taken up in order.

Mr. Rosenblatt cannot dispute the assertion in paragraph 1 of the resolution
no. 1 that the representatives of the independent exhibitors have been engaged
for more than 2 months and a half looking to the formulation of a code. They
were designated by Rosenblatt and started to work on August 8.

T[he next three paragraphs will be considered together. They recite, in sub-
stance, that Rosenblatt repeatedly acknowledged the existence of certain evils,
that he promised exhibitors that such malpractices would be corrected in the
code, andthat he informed representatives of the distributors that such practices
would have to be corrected.

The undersigned members of the code committee give the Administrator full
assurance that they never would have devoted the time, energy and money to
the work that they have had it not been for the frequent assurances given them
by Mr. Rosenblatt both in private conversations and in open meetings that he
was going to give the exhibitors relief in the code.

These assurances covered such vital subjects as "the right to buy" (see exhibit
D, p 7, and exhibit El, p, 38), and "unfair discrimination ',(exhibit D, p. 41, and
exhibit El, p. 35). And as regards the latter, when Mr. Sammrelson in the exhibi-
tors' code committee started to speak on the proposal, Rosenblatt said "I'll give
that to you, and more"; but It was not included in the code.

At the open meeting in New York on August 8 Rosenblatt stressed the need
of reform in industry practice and particularly mentioned the lax enforcement of
the Hays Morality Code. The exhibitors were encouraged by this to ask for a
proposal which would relieve them of the necessity of playing pictures made in
violation of said code. It might be added that many representatives of the public
also were encouraged to expect action along this line. (See editorial in the Chris-
tian Century for Oct. 25, exhibit K.) But the code only contains a wholly inap-
propriate and meaningless gesture on this vital subject which has such an im-
portant bearing on the good will of the industry.

That Rosenblatt immediately following the close of the public hearing deliv-
ered a scathing rebuke to the representatives of the producers pretending to
speak in the name of the President of the United States, and enmrming them
that their practices were "a stench in the nostrils of the Administration" is
now public property. At least a dozen were present at the interview and' the
story has been many times told and retold. It has appeared in the trade papers.
(See Motion Picture Daily for Oct. 23, pp. 2, 6, exhibit L to this memorandum.)

We are not unmindful of the fact that in these statements we reflect very
seriously on the frankness and candor of Mr. Rosenblatt, This we do with the
greatest reluctance ariA only because of deep conviction that, unless Mr. Rosen-
blatt's course of conduct is carefully examined and corrected, he will involve the
Administrator and the whole National Recovery Administration in needless
embarrassment. In this connection we call attention to the fact that in the above-
cited article in the Motion Picture Daily (exhibit L) the editor paints a picture
of the deputy administrator in action which puts a much lower estimate on his
candor than we have undertaken to do.



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1279
We also invite attention to the editorial in the Motion Picture Herald for

October 21, entitled "Eagle Feathers" (exhibit M, p. 9) which will further en-
lighten the Administrator as to the impression made by his deputy on all branches
of the trade other than those which would profit by his code at the expense of the
others.

The next two paragraphs recite that Rosenblatt suddenly reversed himself and
presented a code, alleged to be his own writing, which "not only contained none
of the provisions promised to correct such evils, but on the other hand embodied
a complete system that would perpetuate and extend the domination which the
meroi)ers of the Hays organization now exert over the industry, and would sanction
and legalize many of the monopolistic practices foisted on the industry by these
interests, and would work to the detriment of the public."

The justification for these assertions is to be found in the printed analysis of the
code (exhibit E) and in the addresses at the Chicago meeting of Messrs. Myers,
Richey, Samuelson, Steffes, and others.

We need cite only a few provisions. The power to regulate "protection" or
'clearance" (i. e., the lime which elapses between the showing of a picture in a
first-run house and its presentation in a subsequent-run house) carries with it the
power to put out of business any theater by subjecting it to unreasonable pro-
tection.

Mr. Rosenblatt's code would vest this power absolutely in the major producers
to be exercised in the interest of their owned and controlled houses and against
their rival independent houses.

Not only that, but the schedules thus worked out are made law, any deviation
therefrom being punishable as a violation of the code.

Heretofore when the producers and their chains have borne down too hard on
protection the independent exhibitors have been able to get, relief in the courts.
Numerous decisions and decrees attest, this. (See especially the findings and decree
in the Youngelaus case, exhibit D, pp. 74-78.)

We, therefore, contend that we are justified in characterizing the code as a
"Hays code", and in doing so we go no farther than other impartial observers.
(See exhibit K, p. 1327.)

The effect of it is to turn over the industry bag and baggage to the small group
of men comprising the Hays Association.

In denying the proposals of the independent exhibitors for the inclusion in the
code of 'the right to buy" and provisions against "block booking" "forcing
shorts with features", and in omitting the antidiscrimination clause, Mr. Rosen-
blatt indicated that he did not share the view of the Joint Committee of the
National Recovery Administration and the Department of Commerce as to the
six basic principles of unfair competition. In one respect his code specifically
violates these principles in that on page 8-26 of the third revision of his code,
E., part 3, section 3, he deliberately authorizes a boycott, whereas the statement
of principles provides:

Coercion: Under this caption are the forced purchase of one article by the
purchase of another and the discrimination known as a black list.

The allegation that a copy of the printed analysis of Rosenblatt's code was sent
General Johnson and never acknowledged is borne out by the carbon copy of the
le' ter of transmittal, dated October 18, exhibit N.

The allegation in resolution no. 2 that Deputy Administrator Ilosenblatt "has
expressed determination to press for approval ' 

of his third revision, or one in
substantially the same form, cannot be open to question. Although the under-
signed had pending request for information as to all developments, our informa-
tion is that Mr. Rosenblatt, on Friday last, after notifying the press and others
that he was confined to his room by a bad cold, secretly, met with Will II. Hays,
Ed Schiller, of Loew's, Inc., and other representatives )f the Hays members nd
obtained the signatures of these men to his draft of code and thereafter trans-
,nitted his code to the Administrator with recommendations for approval, without
notifying those most interested, and known to le in opposition, of his intentions
to doi so.

If we are not correctly informed about this we would phiprecicite having the
Adlioistrator advise us.

We would also appreciate knowing whether, in transmitting the code to the
Administrator, Rosenblatt advised the latter of the nature and extent of the
opp.,sition to his draft in exhibitor circles.
IExhibit 0 is a letter to Mr. Rosenblatt signed by all representatives of inde-

pendent producers distributors, and exhibitors at the time Rosenblatt presented
his "first revision' of the code. This demonstrates that our characterization of
the code was shared by all independent interests and that our version is com-
paratively mild.
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IV. ROSENBLATT'S PREJUDICE AGAINST INDEPENDENT EXHIBITOR
REPRESENTATIVES

In the Motion Picture Code the National Recovery Administration is attempt-
ing to reconcile differences between buyers and sellers of film. This calls for arbi-
tration and conciliation by one possessed of a judicial mind. We regret that Mr.
Rosenblatt has not exhibited the talents called for in such a situation. He has
shown a conniving rather than a judicial mind. As regards the represelltation)s
of the independent theater owners. Mr. Rosenblatt has sought to make their
opflosition to his code a personal issue, and has sought to meddle in their affairs
in an effort to punish them for their loyalty to the interests depending on them.

Exhibit P is a recent statement of Allied States Association on this subject.
Further details regarding Mr. Rosenblatt's efforts to foment trouble in the

Allied organization in Detroit, are in attached telegram from It. M. Richey,
general manager of said organization, marked " Exhibit Q."

Visitors at Mr. Rosenblatt's office during the past few weeks have repeated
statements attribute(i to Rosenblatt which constitute the basest slanders on the
good names and reputations of the exhibitor leaders.

Nowhere is this bias more manifest than in the designation of exhibitor repre-
sentatives to the code authority. When the coalition that, signed the letter dated
October 5 (exhibit 0) were in session Rosenblatt attempted to disrupt it by send-
ing in the meeting room for various members and offering them places oi the code
authority. lie has, however, not made public the actual names, thus withholding
information of the most vital character from the exhibitors. The trade papers,
however, have published lists from time to time and as these have not )een denied,
and exhibitors have been allowed to act in reliance thereon, they must be accepted
as correct.

Only one representative of a truly Independent association has been mentioned
and his name has disappeared from later lists. The exhibitor representatives
now figuring in the lists are all of organizations largely made up of and financed
by producer-controlled theaters. Exhibits F and R, being part of the record in
the ease of Ouittner v. Paramount In the United States District Court in New
York, tell the story.

CONCLUSION

The foregoing record speaks for itself. It is amply borne out by the exhibits.
It justifies the de mass meetin an Chicago on October 24.

We, therefore, renew the request made in resolution no. 1 that, before Mr.
Rosenblatt's draft of code is approved, an impartial representative or repre-sentatives be designated "to inquire into and report" on all the facts and cirduns-

stances surrounding the negotiation and writing of the proposed code, s well as
the provisions of said code, and the probable effect thereof on competitive condi-
tions in the motion-picture industry.

Respectfully submitted. ABRAM F. MmaRS.
H. A. COLE,
BENJ. BEROER.
RAY BRANCH.
SIDNEY E. SAMUELSON.
M. B. HURWITZ.
FRED J. HERRINOTON .

Mr. MYERS, Furthermore, a memorandum, a much briefer memo-
randu In, was sent to the President at Warm Springs in the last effort
to call his attention to some of the features of the code, This is
dated November 23, 1933. I will file that subject to the will of the
committee.

Senator KING. It duplicates the points made in the other memo-
randum?

Mr. MYERS. It is a very much condensed version.
Senator KING. Which of the two would you prefer to go into the

record?
Mr. MYERS'. The memorandum to General Johnson I should say.
Following the filing of the memorandum to General Sohnson, the

code was temporarily turned over to Col. Robert H. Lea, an assistant
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of General Johnson, who met this committee that waited on General
Johnson, and when the code was transmitted to the President and
signed by the President, it was accompanied by an Executive order
which gave us much of the protection that we thought we were
entitled to.

It is right in the beginning of the printed code, and I want to
advert to it very briefly. This undoubtedly was drafted by Colonel
Lea; in fact, General Johnson later admitted it was, and it shows the
efforts on the part of Colonel Lea to give us some protection against
this set-up.

The Executive order recites:
(1) Because the constituency of the code authority is named in this code, the

Administrator shall have the right to review, and if necessary, to disapprove any
act taken by the code authority, or by any committee named by it, and any act
taken by any board named by it; and

(2) If, in the administration of this code, any member or temporary alternate
of any member of said code authority, or any member of any board appointed by
the code authority shall fail to he fair, impartial, and just, the Administrator shall
have the right to remove such member or temporary alternate from said code
authority, and to remove such member of any such board, and, if he deems
necessary, to name another member or alternate from the general class represented
by such removed member or alternate to replace such removed member or alter-
nate upon said code authority or upon any such board and

(3) If, in the administration of this code, it shall be found by the Administrator
that there has not been sufficient representation of any employer class in this
industry on the code authority, the Administrator shall have the right to add
members from any such class to such code authority.

Senator KING. Did the President sign that order?
Mr. MYERs. Yes, sir. As soon as the code appeared with that

order with those assurances to the minority, the interests representing
the members of the code authority-I am speaking now of the "big
eight" members of the code authority-accompanied by Mr. William
H. Hays, came to Washington, sought General Johnson and Mr.
Rosenblatt, and obtained an interpretation by General Johnson of
this Executive order, which I submit was not an interpretation but a
contradiction and an emasculation of those protective provisions. I
wouldI like to read very briefly the interpretation which General John-
son gave to this Executive order [reading:]

Tie Administrator construed paragraphs 1, 2 and 3 of the Executive order of
the !'resident on the Motion Picture Industry ode as not creating any right of
appal from the determination of the code authority under article II, section 4,
arliole II, section 10 (a), article V, division D, paragraph 9, and article V1-

you will recall, Senators, that the President said that there should be
an appeal. The administrative construction is that there shall not be
an appeal in individual cases--
or from the determination of the Board set tip in article VI, or in any sense
creating the Administrator as a board of review of the action of those boards or
the code authority in individual cases. The paragraphs referred to the right of
the Administrator to inquire into the general course of conduct of the mechanism
of the code.

The Administrator will exercise his discretion uhder paragraphs 2 and 3 of
the conditions incorporated in the Executive order in accordance with therecom-
mendation of at least a majority of the voting members of the entire code authority
and the successor of any person removed under the conditions in said paragraph
2 shall be appointed in the manner provided in article II, section 2, subdivision
(f) of the code.

In other words the right which the President asserted to replace a
member or to add to the code authority in order to balance it, under



1282 INVESTIGATION-OF NATIONAL RECOVERY ADMINISTRATION

the interpretation of the Administrator, can only be exercised in
accordance with the recommendation of a majority of the code
authority.

I would ask the committee to turn to page 221 of the code and
look at the code authority for just a minute. You will see that it is
divided into two branches. First, we have those representing the
affiliated producers, distributors, and exhibitors. Here we hove
Merlin H. Aylesworth, of R. K. 0.; Sidney R. Kent, of Fox, George
J. Schaefer, of Paramount; Nicholas M, Schenck, of Loew-Metro-
Goldwyn-Mayer; and Harry M. Warner, of Warner Bros.

They are properly (lassified by the heading. They aire representa-
tives of the affiliated producers, distributors and exhibits; no question
about that. Incidentally, they are all sellers of film.

The next (lass representing unaffiliated producers, distributors an(d
exhibitomrs, the first name Robert 1I. Cochrane, is the vice president
of the Universal Film Co., which like all of the others, mentioned are
meml)ers of the Hays organization-the Motion Picture Producers an d
Distributors of America-colloquially known as the "Motion) Picture
Trust." He is a seller of film, and notwithstanding the heading,
Mr. Shine of the Shine circuit of theaters is on his board of directors.
His company owns the Rialto Theater in Washington, D. C. I have
reason to believe that they are interested in others, and the trade
press only lately has reported-

Senator BARKLEY (interrupting). Do you think that they are glad
they own the Rialto at this time?

Mr. MYERS. No; I think they would be glad to give that theater to
almost anyone who would accept it.

The CHAIRMAN. I think it is a very fine theater; so go ahead.
Senator BARKLEY. It is a fine theater, but it is empty.
Mr. MYERS. It is hard to get into; it is exclusive,
Robert H. Cochrane, as I say, is all of these things and certainly is

not properly classified.
W Ray Johnston is representative of a company of indepeat(iat

producers of motion pictures without theater affiliation. He is not a
member of the Hays organization. He is a seller of fihn.

Mr. Ed Kuykendall is president of the Motion Picture Theater
Owners of America, which .as described before, is largely composed of
affiliated theaters, and according to the sworn testimony of its secre-
tary, largely financed by the affiliated theaters and found by Judge
Munger of the United States District Court in Omaha, in the Young-
laus case, to be subsidized by and a subsidiary of the Hays organiza-

tion.
Charles L. O'Reilly is of the Theater Owners Chamber of Com-

merce of New York. That organization is largely composed of affil-
iated chains of theaters.Finally, Nathan Yamins, of Fall River, Mass., who is in every
respect a bona fide and independent exhibitor.
* It has worked out in practice in this way, that the representatives
of the "big eight"-there are six of them on the L1.ard-plus Mr.
Kuykendal, have voted together on every major issue affecting the
independent exhibitors. Mr, Ray Johnston, the independent pro-
ducer, and Mr. O'Reilly and Mr. Yamins have clung together pretty
tenaciously, so that you have a fixed division of 7 to 3 in the code
authority on- issues which arise between sellers and buyers of film,,
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sitting in a judicial capacity, as between the different classes of
theaters.

Mr. Yamins is a very hifh-grade man, a graduate of Harvard Col-
lege, Harvard Law School, and a very successful exhibitor, and I
think, intellectually and ethically the superior of any man on the
code authority.

I would like to read a letter which I have received from him which
tells the story of the operations of the code authority. This is from
one of the men named in the code authority itself lby N. R. A. as a
representative on this board.

The CHAIRMAN. Where is Mr. Yamins from?
Mr. MYERS. Fall River,. Mass,
Senator KING, What connection did you say he had with Harvard

University?
Mr. MYERS. I say, he is a graduate of the college and the law

school. I merely say that in order that you may see the type of man
that he is:

DEAR MR. MYxas: As requested in your telegram, I am enclosing herewith
a copy of my protest filed with the code authority in regard to the appointment
of members of local boards. Briefly, the producer-distributor member% 'of the
code authority wyere permitted to name the members of the local boards who were
to represent their interests, without any objection or even suggestion on the part
of the exhibitor members of the code authority, but the exhibitor members of
the code authority were not permitted to name the exhibitor members of the
local boards, and no exhibitor was named to membership on the local boards
until he had been investigated and approved by the distributor menibers of the
code authority.

Let me elaborate on that for just a moment. This code sets up a
scheme for settling disputes between buyers and sellers of film in the
different classes of theaters. The code authority appointed in this
way was authorized to appoint local grievance boards and local
clearance and zoning boards which were the courts of first instance
in this judicial system. The membership of these local boards as
provided in the codes was an unbalanced as between the affiliates and
independents, as was the code authority itself, but in addition, the
code authority-the unbalanced code authority-selected the mem-
bers of these local boArds, selected not only the representatives of
the distributors and affiliated with them on those boards, but the
majority of the code authority selected the representatives of the
independents of these local boards.

I have Mr. Yamins' protest filed with the code authority against
this procedure. It sets out in detail just how the matter was handled.
It consists of about 8 or 9 typewritten pages, and I will f.le it, subject
to the desire of the committee.The CHAIRMAN. Very well; it will be put in the record as part of
your testimony. I

(The same will be found at the conclusion of Mr. Myers' testimony.)
Mr. MYERS. Proceeding with Mr. Yamins' letter:
I am also enclosing a copy of my protest over the attempt to evade provisions

of the code by the insertion of provisions into the exhibition contract that nullified
provisions of the code. This matter was referred to the legal committee, of which

am a member, but was out-voted by the distributor representatives on this
committee, and the majority rej ort of the legal committee was accepted by the
code authority by the preponderance of producer-distributor votes. When I
requested that the matter be sent to the legal division of the National Recovery
Administration for an opinion, my request was denied and the matter shelved,
so that the producer-distributors through their majority control of the code
authority became the sole judges of the legality of their action,
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I will file, subject to the wish of the committee, Mr. Yamins' file
in that respect.

Senator KING. I think that may go in.
Mr. MYERS. It shows that while the code itself provided for a

uniform standard contract, the majority of the code authority have
nullified that contract by writing in provisions contradictory to it.

The CHAIRMAN. That is very short, and may go into the record.
(,The same is as follows:)

THEATRICAL ENTERPRISES,

Fall River, Mass,, August 1, 1934.
JOHN C. FLINN,

Rockefeller Center, N. Y.
DEAR Ma. FLI,;N: I am enclosing a brief to be presented to the members of the

legal committee for their consideration and report at the next meeting of the code
authority. In order that there may be no delp.a,, I suggest you have a copy of this
made and sent to each member of the committee for his individual consideration,
in the event it is impossible for them to get together and hold a formal meeting.

With kind regards I am
Yours sincerely, NATHAN YAMINS.

At the last meeting of the code authority held on Thursday, July 26, I stated
that in my opinion the contracts beingoffered by distributors for the 1934-35
season were in violation of the Code oflFair Competition for the Motion Picture
Industry in that first, they violated certain provisions of the code and secondly, in
that they were not the optional standard license agreement which the code imposed
upon the industry and at my request was granted the privilege of filing a brief to
be considered by the legal committee before the next meeting of the code authority.
I am herewith submitting briefly, because of lack of time, my thoughts in this
matter for the consideration of the legal committee, reserving the right to file a
more complete argument after a more thorough study of the situation.

Article V, F, part 6, of the code of fair competition gives to the exhibitor the
privilege of excluding 10 percent of the total number of motion pictures licensed
without payment therefor, providing he has licensed all that has been offered, and
providing that the average license fee is not in excess of $250.

This provision of the code was inserted for the express purpose of eliminating
some of the alleged evils of block booking, in order to enable an exhibitor to dis-
pense with the exhibition of a motion picture that he did not think was suited
for his audience, and also to serve as a cushion to absorb the usual overbuying
that an exhibitor is compelled to make because of the customary failure of dis-
tributors to release the number of pictures promised. This provision is nothing
new to the industry. It was contained in the standard uniform exhibition con-
tract adopted by the industry in Chicago in 1928, and a similar provision was con-
tained in the optional standard license agreement agreed to in the Atlantic City
conference in 1930. In the latter agreement, the privilege to exclude was re-
stricted to 5 percent without payment, 5 percent by paying one-half of the
license fee, and an additional 5 percent by paying in full, but securing extended
playing time on features that the exhibitor did show. However, the exhibitors'
privilege of excluding noas permitted in all eases where the average license fee
was not in excess of $400, so that it can readily be seen that the code gave the
exhibitors nothing n the inot enjoy before, but on the contrary, in theopinion of the undersigned, by educin; the average license fee requirement from
$400 to $250, the code actually deprived many exhibitors of a privilege they

formerly enjoyed.
This 'privilege of exclusion has therefore been in the motion-picture industry

at least since 1928. Distributors and exhibitors had experience with its workings
from 1928 to 1930 when at the Atlantic City conference the 5-5-5 formula was
agreed upon as a compromise to the demand of a straight 15 percent cancelation
privilege. From 1928 to 1930 percentage picture selling was in vogue in the in-
dustry, yet in the formulation of th 5-5-5 plan of cancelation, it was contem-
plated that the exhibitor could, if he desired, cancel a percentage picture, and it
was recognized that it was optional with the exhibitor to cancel any picture he
desired without restriction, providing the average license fee including dis-
tributor's share of percentage pictures, did not exceed $400. The wording of
the canceation clause in that contract shows beyond shadow of a doubt, that
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the exhibitor could cancel a percentage picture, and in the actual operation of
this clause, this was recognized as a matter of practice, and cancelation of per-
centage pictures was permitted, providing all requirements inserted for the pro-
tection of the distributor were compiled with. No one can dispute that the
wording of the code provision permits the cancelation of percentage pictures.
Subsection E provides, "If the rental of any motion picture excluded is to be
compiled in whole or in part upon a percentage of the receipts of the exhibitor's
theater, the sum to be paid by the exhibitor as provided in paragraph (b) (5)
hereof, shall be determined as follows: ' Nowhere in the code is there any restric-
tion as to the right of exclusion other than the requirements of part 6. It is
clear, therefore, that it was the intent of all parties in the industry from 1928 to
1934 that the exhibitor should have an arbitrary unhampered right of 10 percent

exclusion, providing he met with all requirements stipulated, and it is equally
clear that the code of fair competition itcnded to preserve this right to the
exhibitor.

How do the 1934-35 form of contracts offered by the distributors deal with
this situation? They have all bodily grafted that provision of the code and
inserted it into their contracts, and then inserted other clauses which nullify
that provision of the code. Metro, Paramount, Universal, Columbia, Fox, ex-
pressly provide in substance that if an exhibitor has exercised his right of exclu-
sion under the code, the distributor may arbitrarily rescind the allocation of the
picture excluded and designate another picture to be exhibited under the terms
applicable to the picture excluded. In all probability the same thing can be done
under the R. K. 0. and Warner contracts (United Artists has not been available
for examination). In other words, if an exhibitor contracted for out of 50 on per-
centage with a guarantee of $200, 16 at $100, 20 at $50, and 10 at $25, and if the
exhibitor seeks to exclude picture X, a percentage picture, which he always could
have done prior to the code, the distributor may arbitrarily move picture X into
the last classification, and the exhibitor is relieved of playing a $25 picture, and
now one of the other inferior pictures miraculously becomes worthy of securing
preferred playing time on percentage.

To my mind this is chiselling of the worst sort. It shows an indication on the
part of the distributor that they never did and do not now want the code, that
they seek to take advantage of the monopoly they enjoy to impose upon helpless
exhibitors conditions and terms utterly unfair, but which the power of might
gives them an opportunity to impose. It shows a lack of willingness to cooperate
with the Government in the administration of the code and an utter disregard
for everybody except themselves.

I submit without further argument that this provision of their contracts is
illegal, because it violates the spirit and letter of express provisions of the code and
because it is inconsistent with provisions of the optional standard agreement that
the code has adopted. I request immediate action on the part of the distributors,
withdrawing these provisions from their contracts, and urge them to do so to
prevent an aroused exhibitor body from demanding that the code be opened for
amendment to prevent such practices.

There is the second matter that I wish to discuss briefly. Article V, F, art 1,
provides that the so-called "optional standard license agreement" shall be the
form of license to be used by distributors. This is the form of agreement that
every major distributor, with the exception of Warner Bros. agreed at Atlantic
City to use. It was arrived at by conferences between exhibitor representatives
and distributor representatives. Every clause in it was carefully considered and
adopted, and certain optional clauses agreed to, but it was agreed that nothing
new could be inserted in the contract and only those clauses agreed upon could
be used, with the single exception that the schedule could contain provisions
peculiar to each company's policy, but which would not be inconsistent with
other provisions in the contract. It was recognized that the distributor had cer-
tain valuable rights in his film, and the matter of price, run, terms of sale, whether
percentage or not, were for him to decide. But it was recognized also that the
exhibitor had certain rights, he had his theater and the distributor could not
interfere with him in the operation of his theater. The rights of both parties
were carefully considered and provision made to take care of every situation
conceivable. The provisions as to midnight shows and road shows indicate the
care with which all problems were considered. It was intended to be an all
inclusive model contract, and not something that could be added to at the whim
of one party.

It is true that the distributor has a copyrighted film and is entitled to every
reasonable form of protection, but it is equally true that the exhibitor has a right
to determine the policy of his own theater and operate it in his own way. They
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have so agreed by tile adoption of the optional standard license agreement. Tim
distributor may ask what he wants for his film, but I submit it is an interference
with the right of the exhibitor to operate his own theater if the distributor exacts
an agreement against double featuring. In my opinion such clauses now appear-
ing in Paramount, Warners, Metro, and R. K. 0. contracts are illegal because the
contract used is net the optional standard license agreement imposed by the code
-they are inconsistent with the general provisions of the option l standard
license agreement. If it was intended that distributors were to have the right to
arbitrarily prohibit double featuring it would have been provided for in the form
of ti optional clause for use by those who care to use it. The fact that it was not
framed as an optional clause proves that it was never tle intent of the parties to
the Atlantic City conference to give that arbitrary power to anyone.

I also submit that the provision in the Warner contract for the coniupilsory
licensing and exhibition (even to the point of demanding that trailers must be
exhibited 14 days in advance of exhibition) is alsolhtel legal, because their
contract ceases to become an optional standard license aieement, There is no
more room in a standard exhibition contract for Warner trailers than there would
be for a requirement in the same contract that time exhibitor must also buy so
many shares of Warner stock. The Atlantic City conference adopted a form of
contract to be used for the sale of features, shorts and newsreels, and not for
anything else, Warner Bros. therefore is not using the optional standard license
agreement.

I submit these thoughts solely from a desire to be constructive. I take my
duties as a member of the code authority seriously, and I feel it an obligatiQn on
my part, particularly in view of the great number of independent exhibitors whom
I rep-esent on the code authority, to point out what I believe to be in error. If I
am correct in my views, the code authority should take immediate steps to correct
the situation.

Respectfully submitted.

Senator KING. Was there not some suit recently instituted by the
Government of the United States in the Federal court in M;ssouri
against the alleged illegal practices of the code authority?

Mr. MYERS. Senator, I have here a copy of an indictment lately
returned in the Federal court in St. Louis against three of the "big
eight" represented on the code authority, and two individual members
of this code authority, Mr. Warner of Warner Brothers and Mr.
Schaefer of Paramount. It relates to matters outside of the code, but
it shows possibly, I might suggest, a predatory tendency, or something
of the sort. At least, two of the members of the code authority have
been indicted under the Sherman law.

The CHAIRMAN. Leave that with the clerk.
Mr. MYERS. I will leave that as a physical exhibit.
Senator KING. What became of that suit that was instituted when

Colonel Donovan was acting in the Attorney General's office of the
United States? Did that not involve some of the practices to which
you refer?

Mr. MYERS. There were two.
Senator KING. Of course, that was before the code?
Mr. MYERS. Yes, sir.
Senator KING. It may not be germane to this inquiry.
Mr. MYERS. It probably is. But my recollection is that the

Federal Trade Commission made an investigation at that time and
made representations to that effect.

Senator KING. That this "big eight" or numbers of them were
violating the antitrust laws and recommending prosecution by the
Federal Government?

Mr. MYERS. That involved the compulsory arbitration clause of
tho former standard exhibition contract, and secondly, the operations
of a certain credit bureau established in the Hays organization.
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Both were condemned by the Supreme Court of the United States
and enjoined as a boycott because what happened was that once these
tribunals set up by the industry made a decision, then the distributors,
and the producers of motion pictures agreed that they would not
supply a theater with pictures except on certain of their onerous
condition's aid until lie hadl met the requirements of that board.

Senator KING. Was the judgment of the court carried out?
Mr, MYERS. Yes.
Senator KING. Was it followed or enforced?
Mr. MYERS. Yes, sir; by a decree. I will come to this a little later.

I will show you where it ties into the code.
Senator KING. Your time may be limited, so you had better address

yourself to the 'nest pertinent matters.
Mr. MYERS. Proceeding with Mr. Yamins' letter [reading:]
Another matter that I wish to call to your attention is the failure of niembers of

the code authority to attend meetings even though in New York when meetings
are held. We have had 42 regular meetings of the code authority, Messrs.
Warner and Schenck attended only the first two and have never been seen since.
Mr. Aylesworth attended perhaps six meetings and then dropped out of the
picture. Mr. Kent was quite active at first but has not attended a meeting f )r
about 6 months. Mr. Schaeffer has also dropped out of sight, and recently
Mr. Cochrane has been absenting himself regularly. When these men,bers are
absent they are not represented, with the exception of Mr. Warner by a regular
alternate, but by any subordinate who is convenient, so that continuity of thought
and policy is impossible. This has another great objection, in that men acting as
temporary alternates and occupying a subordinate position, are disinclined to
assume responsibility on any important question, and either vote wrong, or ask
that the matter be deferred, presumably until they can confer with the higher-
rips, so that there is always delay and delay.

Senator KING. Are those subordinates who represent the higher-ups
appointed by them?

Mr. MYERS. Oh, yes. This is an hierarchy, Each man names
his subordinates and successors. It is very nch like the College if
Cardinals.
. One of the great justifications for this method of appointing the

code authority was that these great men, these great leaders of the
industry would give it personal attention, that they would be fair
because of their distinction and power, that they would lean over
backwards, but the fact is that they have not attended to their busi-
ness, they do not come to the meetings, and it is entirely left to the
subordinates, most of them lawyers.

Continuing with Mr. Yamins' letter:
Another matter that to me is unfair is that when a matter comes up in which a

member may be disqualified to sit uecarinse his cormanys interests are involved,he nevertheless is permitted to sit at the table and enter into the discussion,
thereby influencing other members of the code authority, although lie himself
does not vote. I have protested that this is utterly unfair, as for example, when
a matter cones tip on appeal involving an independent exhibitor and an afliliatcd
exhibitor. The case has been closed both sides fully heard, yet the independent
is barred from the room lut the affiliated's voice is' heard i the code authority
through his representative, and additional new evidence and argument is offered
by one side to the controversy without equal opportunity to the other.

Curiously enough, Senator, the code says that an interested nmon-
her of the code authority shall not sit in such a case, but the word"sit" has been interpreted to mean "not vote", but lie can sit and
participate.

Senator KINO.. But they do sit and argue?
Mr. MYERS. Yes.
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Senator KING. And they give their views?
Mr. MYERS. Yes, sir. [Continuing reading:]

It is obvious that this set-up is unfair to the independent exhibitor. Moreover,
my conclusion, after over 1 year's service on the code authority, is that when the
independent receives little or no consideration when his interests conflict with
those of an affiliated theater, the tendency is for the "boys" to stick together,
because their own interests are involved. With few except ions members of the
code authority (1. e., those now serving) seem to view matters solely from the
viculpoint of ow their own interests would be affected, rather than from the
viewpoint of a broad industry problem.

Lack of time, since this letter must go out now to reach you in time for use at
10 a. in. tomorrow, prevents me from going into greater detail. With full reali-
zation that you arc to use the data as well as this letter before a Senate com-
mittee, I say emphatically that the present code is unfair to the small exhibitor
interests, and that the code itself even in its preser.t state, is being administered.
and interpreted against the interests of the independents and in favor of the
interests of the producer-distributors. This is due to the overwhelming majority
that they control on the code authority. Our code is over a year old, it has
mandatory provision for the publication of schedules of zoning, yet to date not
one schedule has been approved by the code authority though many were sub-
mitted months and months ago. To my mind there is only one remedy, and that
is a revision of the code with equal representation on the code authority of the
two economic divisions of the business-buyers and sellers of film-with Govern-
ment representatives in the event of a stalemate. I am certain that Mr. Charles
O'Reilly's views coincide with mine.

Mr. O'Reilly is another member of the code authority. [Continuing
reading:]

Approximately 2 months ago Administrator Sol A. Rosenblatt appeared at a
meeting of the code authority and recommended that the code authority make a
study of the code and submit recommendations for revisions, and suggested that
a committee be appointed for this purpose. Not one thing has been done about
this-no committee appointed; and when the matter is brought up by the execu-
tive secretary it is immediately dropped, evidencing that the producer-controlled
majority wants to keep the code as is in its own control.

The code authority's extraordinary powers include the exclusive
power to recommend changes and amendments in the code. We have
several times written the National Industrial RecoverT Board, Mr.
Williams, suggesting that the code be reopened to go into these
matters. We have always received the most evasive replies, and I
think we can save time by just putting them in the record, if that is
convenient to you.

(The same are as follows:)
NOVE MBER 21, 1934.

Mr. S. CLAV WILLIAMS,
Chairman National Industrial Recovery Board,

Washington, D. C.
DEAR Sin: The enclosed resolution demanding a congressional investigation of

the negotiation, writing, and administration of the Motion Picture Code has been
adopted by the following organization of Independent motion picture exhibitors:

1. Eastern Regional Conference of Independent Motion Picture Exhibitors
meeting at Atlantic City, N. J.

2. Motion Picture Theatre Owners of Western Pennsylvania meeting at
Pittsburgh, Pa.

3. Allied Theatre Owners of New York meeting at Albany, N. Y.
4. Independent Motion Picture Exhibitors of New England meeting at

Boston, Mass.
5. Allied Theatre Owners of Michigan meeting at Flint, Mich.
6. Allied Exhibitors of the Northwest meeting at Minneapolis Minn.
7. Directors of the Georgia-Florida-Tennessee-Alabama Exhlbitors Association

meeting at Atlanta, Ga.
8. Allied Theatres of Wisconsin meeting in Milwaukee, Wis.



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1289
9. Motion Picture Exhibitors of North Dakota meeting in Mandan, N. Dak.
These meetings were for the most part held prior to the retirement of General

Johnson as Administrator and when it appeared useless for the independent
motion-picture theater owners to expect any consideration at the hands of the
National Recovery Administration. Representations to a committee of the
House or Senate appeared to be the only way in which to bring the situation to
the attention of the responsible heads of the Government.

Since the formation of the National Industrial Recovery Board the independent
exhibitors have been waiting to see if this body would take up and consider the
report of the National Industrial Review Board, headed by Clarence Darrow,
and put Into effect some at least of their recommendations.

It comes as a shock to learn that the National Industrial Recovery Board,
instead of giving consideration to said report, proposes not merely to promote
Divisional Administrator Rosenblatt, whose removal was recommended by Mr.
Darrow, but also to leave him in charge of the Motion Picture Code, for the
unfairness and defects of which he is solely responsible.

This is an affront to many thousands of independent motion picture exhibitors
which we do not believe the Board would have given had it had knowledge of the
situation

The board of dirc-Aors of this association, consisting of representative exhibitor
leaders from all parts of the United States will meet at the Roosevelt Hotel
in New Orleans on December I1 and 12. A definite policy in reference to the
Motion Picture Code will be formulated at that meeting. It would be greatly
appreciated if, prior thereto, you would be kind enough to advise the under-
signed, for the information of the directors, whether the Recovery Board has
decided to ignore the report of the Darrow Board and the protests and complaints
on file in the Recovery Administration, or whether the way is open for the
consideration thereof by the Board.

Assuring you of our desire to cooperate fully in amending the present code
or in formulating a new one so as to bring about a condition of equity and fairness
which will command the enthusiastic support of all branches of the Industry,
we are,

Very respectfully yous, . . SAMUELSON

pvcie"M.
ABRAM F. MYzRS,
Chairman of the Board.

NATIONAL REcovzRy ADMINISTRATION,
Washington, D. C., December 17, 1984.

ALLIED STATES ASSOCIATION OF MOTION PItCuTE EXHIBITOa,
Washington, D. 0.

GENTLEMEN: With reference to your letter of November ?I, I beg to advise
that no policy has been formulated by the National Industrial Recovery Board
with respect to the report of the Darrow Board. C,Yours very truly,S.CAWILM,

Chairman National Industrial Recovery Board.

FEBRUARY 6, 195.
Ma. S. CLAY WILLIAMS,

Chairman National Industrial Recovery Board,
Washington, D. C0.

MOTION PICTURE CODE

DEAR SIR: On November 21,1934, this associetlon sent you a resolution adopted
by a number of regional associations of independent exhibitors protesting against
the Motion Picture Code. Reference was made in this communication and In
the enclosed resolution to the report of the Darrow Review Board, You replied
that the National Industrial Recovery Board had not formulated any policy in
reference to the Darrow report. I ..

The directors of this association meeting at New Orleans on December 11
and 12 adopted a report outlining the specific changes in the set-up of the code
authority and the various local boards which they deem necessary in the interests
of justice and fair play, A copy of this report is attached hereto.
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SSince tkin association has heard no more from you, and the activities of Sol A.
tldsenblatt appear to have been ratified by the action of the National Industrial
RecoVety: Board in retaining this man in charge of the Motion Picture Code we
assume that it in the policy of your Board to continue the present code In effect
as longas there is' statutory authority for this course. However, we feel that we
are entitled to a frak statement as to your policy, so that we may proceed
advisedly. I. . : . .. .. . . ;

,The board of directors meets again in Washington on the thirteenth of this
month' and the members would greatly appreciate having a definite statement
ad 6o whether you propose to reopen the Motion Picture Code with a view to
amending it in the manner they have suggested.

YOurs very truly,'
1 - . ABRAM F. MYERs.

NATIONAL RECOVERY ADMINISTRATION,
Washington, D. C., February 14, 1085.

Mr. Aaax F. M.AUied States AImati' of Motion Pictu hibilors, ,

hington, D. C.
D"A Sir his will acknowledge receipt of you better delivered on Feb-

ruary 13, enclosure.'Neith he Board nor I ave f d any policy respect to the pro-
posels rnitted by o pen e n Picture at this time with a
view amending I e n ner, gges

ours v Y , , _ _S. CLAY ILLIAMS,

Ik ngn Naii ridusti al ccvery Board.

Mine. The 'co aut onittwi e judicial. wers as pro-
vi ide executive sho have t represent.
at fr . Dr . A, wren Lowell, former presi-

d 0t of H ard erslti t and at thoroughly
o . he m hed t epointmoent the pound

th titWa 0 11ic co e,tt s resence on t Board could
a eta 'a& 0ph3 w in effect t* his

sup rttothatsortofat and at he lined th ofl ce. I ave
his ponder. e ral J so the fo of a c ing.
Itgiv avery in ting ady o th de by a tintereste an
ver a gentleman, uld s t that it be inserted.

'ent 1"..G It may be iserted in the mo

LOWELL GIY '%,pSP DENcE oN W a DECLINED N. R. A. POST

SAYS WASHINGTON STORY OAV ONLY "A PART" OF HIS REASONS--JOHNSON SENT
.rm APOLOoT

Declaring that only "a part" of his reasons for declining an appointment to
the M0ving Picture Code Authority had been disclosed in a Washington press
release, Dr. A. Lawrence Lowell today summoned Boston press representatives
to his home at 171 Marlborough Street and made public the entire correspondence
between himself and Washington code officials.

Another reason for his refusal of the post, it appeared, were his objections to
"block-booking" methods by which exhibitors are obliged to cont-act for groups
of films without being allowed to discriminate. The Washington story released
yesterday Implied that the position's lack of an executive vote was his primary
tffon for refusing it, and it was to this implication that Dr. Lowell responded
by jpublishihg the letters i full. - . 'I

,lwas the first time thatreporters had ever been invited by Dr. Lowell to come
to his home for an' official statement from him, and although he chatted freely,
with %s half dozen newspaper men while his statement was begin prepared, he
resolutely dtellned to be "interviewed."
, Among interesting aspects of Dr. Lowell's dealings with the Washington officials

was the revelation, brought out by the correspondenre, that his first official knowl-
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edge of his appointment to the code authority came from Sol A. Rosenblatt,
deputy administrator of the National Recovery Administration, who wired him on
December 12 to attend a meeting of the authority at New York, December 20.
The other members of the code authority appointed were Eddie Cantor, stage and
screen comedian, and Marie Dressier, now a Hollywood actress. Dr. Lowell
declined the appointment despite an apology from Gen. Hugh S. Johnson to the
effect that through "an oversight" the appointment had not been personally
signed by President Roosevelt, who requested it. The statement given out by
Dr. Lowell was as follows:

DECEMBER 22, 1933.
The press having obtained a part of the reasons for my declining to accept an.

appointment on the Moving Picture Code Authority, I feel justified hi giving out
the rest by publishing the whole correspondence as follows:

[Telegram]

WASHINGTON, D. C., December I, 1933.
Dr. A. LAWRENCE LOWELL:

As a member of the Code Authority for the Motion Picture Industry as a repre-
sentative of the Administration you are requested to bepresent at its first meeting
to be held at the Association of the Bar Building, 42 West Forty-fourth Street,
New York City, on Wednesday, December 20, at 2 p. m. Kindly advise of your
attendance.

SOL A. ROSENBmLATT,
Deputy Administrator National Recovery Administration.

DECEMBER 13, 1933.
My DEAR SIR: Your telegram is the first official notice I have received of an

appointment on the Code Authority for the Motion Picture Industry, and I ftel
that I ought to notify you at once of my reasons for believing that no useful pur-
pose would be served by my accepting this appointment.

The five large producing companies have, by their business methods, obtained
a controlling grip upon the business and are able to put forth upon the com-
munity any films that they please. This monopolistic practice, based on block
booking and blind buying many of us asked to have checked by the Motion
Picture Code; but, instead of that, it has been given a certain legal'sanction; and
hence the position on the co".e authority, which I feel constrained to decline, is
virtually that of a powerless onlooker at conduct which he can neither change nor
improve. Moreover, it is expressly provided that he has a voice but no vote.

Yours very sincerely,
A. LAWRENCE LOWELL.

SOL A. ROSENBLATT, Esq.,
Deputy Administrator National Recovery Administration,

Washington, D. C.

GENERAL JOHNSON'S LETTER

NATIONAL RECOVERY ADMINISTRATION,
Washington, D. C., December 15, 1933.

Prof. A. LAWRENCE LOWELL,
Boston, Mass.

DEAR DR. LOWELL: Replying to yours of December 13, addressed to Deputy
Administrator Rosenblatt is a matter of extreme regret to me.

In the first place, the President himself requested your appointment and it
was an oversight for which I am to blame that the request was not signed by him.
That, of course, does not go to the merit of the case. The important thing is
your opportunity to render a great public service.

I must accept full responsibility for the principle of Government representa-
tion with the power to veto but not to vote.

What is the use of a vote against a certain majority? But if governmental
representatives are alert they can alsolutely prevent abuse. If action is per-
sisted in over our protest, the President can always withdraw the whole code.
Speaking from a rather intensive experience, I am sure that this is better than a
futile vote.

1,19782-35--Pr rp --
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The practices of block booking which you say are monopolistic have been
specifically held not to be by a Federal Circuit Court of Appeals. We cannot im-
pose through codes a surrender of the advantages vouchsafed by the Constitu
tion under the copyright laws, and unless we can obtain agreement to such
surrender in whole or in part, there is nothing to be done by us about it.

But this code does give exhibitors a right to cancel up to 10 percent of the
product which they have contracted for. It is the first time that such a conces-
sion has been made. In the opinion of practical men this will go far to remedy
the evils complained of.

The movie code was the best that could have been had by agreement, and
far better than anything that could possibly be imposed by law without
agreement.

You are the distinguished leader of a particular point of view antagonistic to
certain aspects and provisions of this code. Surely you will agree that the
President's selection of you was not "to hold the candle" for the proponents of
practices and ideas which you oppose; it was to "hold a candle" to expose them
if they exist. Surely also in such circumstances you will not deny us your great
ability and mind in our effort to achieve the very ends and aims you seek. If
the weapon is not altogether to your liking I can assure you that it was the best
weapon we could get and we don't want to give up the fight just because we do
not tike the weight and edge of the sword.

Sincerely,
HUGH S. JOHNSON, Administrator.

MR. LOWELL'S REPLY
DECEMBER 18, 1933.

Gen. HUGH S. JOHNSON,
National Recovery Administrator, Washington, D. C.

DEAR GENERAL JOHNSON: Your letter has just 2ome; and, first of all, I want
to thank you for taking the trouble of writing to me, overpressed as you are with
the enormous labors of your office.

That the practice of block booking is a monopoly illegal at law, I do not mean
to assert, but that the whole object of it is monopolisticI think one would hardly
deny; and I am very much interested in your statement that you had no legal
power to prohibit it in the code, because it would seem to follow that, no matter
how much the representatives of the Government on the code authority should
condemn it, there would be no legal power to step it by any further amendment
of the code.
I The right of exhibitors to cancel 10 percent of the product is, they tell me,
futile; because it is perfectly easy for the producers to put in 10 percent of films
which the exhibitors are certain to reject before reaching the objectionable ones.
Nor does this avoid the abuse of compelling them to take 90 percent of an unknown
block of films, including objectionable ones.

I am very much struck by your explanation of why the representatives of the
Government on the code authority are not given a vote. You say, "What is
the use of a vote against a certain majority?" This assumes that a member of
the code authority whose only interest in the matter is clean films, will find
himself necessarily in opposition to the producers. I fear this is only too true,
judging by the history of the great producing companies; but it is certainly
impressive that such an attitude on their part should be taken for granted by
the Government, and that they are given absolute control in carrying out the
code.

Your letter confirms my impression that the position on the motion-picture
code authority which you offer me would give no opportunity for exercising any
useful rtstrainin* upon the production of firms demoraizing to the youth, and
especially the children, of our people; and that any report of existing evils would
encounter as insuperable obstacles as did our position against block booking and
blind buying.

Everyone, I suppose, has a claim to give the reasons for his action; and, there-
fore, no doubt you see no objection to my stating why I feel constrained to decline
this appointment, by giving to the press my letter to Mr. Rosenblatt. May I
not also assume that you would not object to the publication of this correspond-
ence?

Thanking you again for so courteously writing to me, I am,
Yours very sincerely, A. LAwRENCE LOWE.LL.
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Mr. MYERS. It will no doubt be contended that a large number of
theaters have filed the assents to the code, and that therefore there is
not very much fault to be found with it.

The facts are these, very briefly: In an obvious effort to drive the
exhibitors into acquiescence in the code, it was provided therein that
in order to be eligible to file complaints before these boards, one must
have assented to the code.

Senator KING. So that an independent producer could not make
any claim unless he assents to the code with all of the interpretations
and implications?

Mr. MYERS. Yes, sir.
Senator BARKLEY. In other words, he could not take any advantage

of any benefits of the code unless he became a member or assented to
it, and therefore, of course, acquired the right to protest.

Mr. MYERS. Assent is one thing, and approval and waiver of rights
is another. If you will let me develop this I will be glad to.

Senator BARKLEY. All right.
Mr. MYERS. The unwarranted form sent out by the code authority

witb the approval of the deputy administrator, said: "The under-
signed hereby approves, adopts, and assents to the code."

The Ccngress Theater Co. of Newark, N. J., brought a suit in the
district court in New York against the code authority to test this
position, and that resulted in a ruling by General Johnson, counter-
signed by General Counsel Richberg, to the effect that the filing of
this assent did not involve the waiver of any right to further contest
the code, nor to sue anyone operating under it for arbitrary o0 other
illegal action, and it was not until after that that the exhibitors in any
considerable number assented to the code in the form stated.

I believe that to date, that approximately half of the exhibitors of
the United States have filed their assents. Of course that half in-
cludes all of the affiliated chain houses.

Senator BARKLEY. Have you the exact figures?
Mr. MYERS. I have not.
Senator BARKLEY. In order that that might be exact I will put into

the record here that there are 10,143 motion-picture theaters in
operation in the United States, or were on February 1 of this year.
Of that number 9,169 voluntarily assented to the code. Of those,
6,500 were independent operators.

Mr. MYERS. These figures are so at variance with those I have had
that it is a little startling to say the least.

Senator BARKLEY. You said you did not have the figures. What
figures are they in variance with?

Mr. MYERS. I have heard the statement made by a member of the
code authority that they had approximately 7,500 assents.

Senator KING. Were those assents after General Johnson's inter-
pretation?

Mr. MYERS, A great majority; yes sir. Moreover, there may be
this possible explanation, Senator, also. There was a right, a very
much restricted right to cancel pictures where a block had been
forced, and the code authority ruled, and I think properly, that if any
one took any advantage under th t code, they should contribute to the
code authority. So I think there were quite a number of theaters
which were put on the paying list by reason of having sought to cancel
pictures which, however, did not sign the formal assent.
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Senator BARKLEY. It is not your contention, is it, that the evils.
which have existed and which now exist in the motion-picture industry
did not exist prior to and independent of the N. R. A.?

Mr. MYERS. That is true; but that is not the point, sir, if you
please. Prior to the code an exhibitor was privileged to defend him-
self by going into court, and if you just glance through the lawbooks,
it will disclose that there are probably more proceedings, private cases.
as viell as Government eases, under the antitrust laws involving the
motion-picture industry than any other industry in the United States.
What the code did was to take'each of these 'practices and without
materially remedying them at all, incorporated them in the code, and
as you know the N. R. A. Act says that anything done in pursuance of
the provisions of the code shall be exempted from the antitrust law, so
that the code has had the effect to immunize these acts.

Senator BARKLEY. These practices had existed prior to the N. R. A.
and for years, and they even existed while you were a meniber of the
Federal Trade Commission, did they not?

Mr. MYERS. Many of them have existed for years; yes.
Senator BARKLEY. Did the Federal Trade Commission do any-

thing about it, and did you do anything about it as a member of the
Federal Trade Commission?

Mr. MYERS. Oh, yes. I think the motion-picture industry has
been under attack by the Department of Justice and the Federal
Trade Commission almost continuously.

Senator BARKLEY. The practices were not discontinued.
Mr. MYERS. Some of them were and some were not.
Senator BARKLEY. SO far as block buying, overbuying, short

buying, or short selling or short forcing, they all existed prior to the
N. R. A.?

Mr. MYERS. So far as short forcing is concerned, I will say this,
that the industry had a trade-practice conference held in 1927
renouncing it, the code renounced it and it is still being pursued.

Senator BARKLEY. But the point is-I did not hear the first part of
your statement-are you advocating the discontinuance altogether
of the N. R. A.?

Mr. MYERS. Oh, no; quite the contrary. I expressly disclaimed
that in my opening statement.

Senator BARKLEY. I did not hear your first statement. I am trying
to get at your attitude.

Mr. MYERS. I am complaning of only one thing, and that is the
Motion Picture Code and its present set-up, and since I cover that
I will suggest a remedy for it, if I may, in the way of an amendment
to the act.

Senator KING. Some of the 4,500 or 5,000 independents whom you
represent assent to the code in the sense that you have expressed the
assent following General Johnson's statement?

Mr. MYERS. Oh, yes; some have and some have not. I imagine
that in our particular organization, the majority have not.

I will say furthermore, and I think the clerk may have received a
telegram fiom Minneapolis lately with a copy of resolution adopted
by 200 theater owners of the Northwest, in which they resolved they
would withdraw from all cooperation in this particular code unless and
until there was an amendment giving us an evenly balanced repre-
senation on these quasijudicial boards.
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Senator BARKLEY. Are. you familiar with the operations of griev-
ance boards that were set lip in the code with reference to overbuying?

Mr. MYEras. Fairly so; yes,
Senator BARKLEY. What was the result of that?
Mr. MYERs. So far as I know, no exhibitor has received any

adequate assistance throutrh that method.
Senator BARKLEY. If it'should be true that they had more than a

thousand complaints over a year ago, and all of them were filed by
independent exhibitors to secure relief, would you say that that was
any accomplishin-at with regard to these matters?

Mr. MYEi s. Senator, if that should be the fact, and we would have
to analyze it a little carefully to see just exactly what the facts are,
because in this busine, . the facts are very queer sometimes, I would
say u(uestiotlably thi. , as an accomplishmnent, bitt I do not believe
that is the fact.

Senator BARKLMY. No such means of relief existed prior except to
go into court in an individual case?

Mr. Myznis. Oh, yes; go in court.
Senator BARKLEY. There was no remedy, no mass reiedy, for the

independent picture exhibitors?
Mr. MYE s. There was the overhanging fear of prosecution under

the antitrust laws which I think was ever present.
Senator BARKLEY. Did the method provide for a maximum of short

'sales, by which I think you mean in order to get a good picture, you
have got to take a bad one?

Mr. MYERS. You are confusing two things, Senator. One is per-
haps block booking, where you force bad pictures with good ones,
and the other is short forcing, which means you have to buy short
-subjects and comedies in order to get these features.

Senator BARKLEY. They are sometimes short and bad as well.
In order to take a long picture, you have to take a short as well?

Mr. MYERS. Yes.
Senator BARKLEY. The code did undertake to authorize the method

to obviate that practice?
Mr. MYERS. The code says that if an exhibitor has bought all of

the pictures that were offered to him, then he may cancel 1 picture out
*of each group of 10. If you would like to go into that, I will analyze
that for you to see what it means. That means that if in that group
,of 10 there are 3 bad pictures, he can cancel 1 of them or he can
,cancel all 3 of them by paying for them and applying the money he
pays against a picture to be canceled out of a subsequent block group
of 10. That is in the code.

It has been availed of to some extent by the exhibitors and that is
what I think has brought them into technical conformity or assent to
the code.

Senator BARXLEY. I have in mind a small town in my State that
had three niotion-picture theaters. Two of them were owned by one
of these big companies you speak of, and the other one did not get
any pictures at all except very poor pictures, and they were not fresh
new pictures. They usually had been run until they were old and
possibly had been run at the other theaters. For 2 or 3 years they
tried to get a remedy of that situation and could not.

Of course, that was prior even to the passage of the N. R. A. Act.
I would hot say or intiffate that the code had anything to do with the
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remedying of that situation, but the third theater has, for last year or
two, been able to show pictures which could not be obtained prior.
That is one case that has come under my personal observation and
knowledge.

Mr. KfYERS. Of course, I have an extraordinarily large file from
exhibitors all over the United States, many of whom have attempted
to get relief before the grievance boards, but almost without exception
they have failed.

I have in mind one very conspicuous case down in Texas where a
man was in very bad shape, and he finally got an allowance from the
local board, and I was told within the last 48 hours that had been
reversed by the code authority.

Senator KING. Is there anything else you want to say Mr. Myers?'
Pardon me, Senator, are you through?

Senator BARKLEY. Yes, sir; I am through.
Senator KING. You referred a moment ago to the telegram which

was sent from the Secretary of the Allied Theaters of the Northwest.
I will read it into the record now. [Reading:]

MInEnAs'OLIS, MrNIw., April 5, 1985.
SENATE COMMITTEE ON FINANCE,

Washington, D. C.:
The following resolution was unanimously adopted at convention of Allied'

Theater Owners of Northwest held in Minneapolis Tuesday April 2.
"Resolved by the independent motion picture exhibitors of the Northwest assembled'

at Minneapolis this 2d day of April 195, That we condemn the Code of Fair
Competition for the Motion-Picture Industry in its entirety and pledge ourselves
not further to cooperate in said code unless and until the same has been amended
or a new code has been approved in harmony with the resolution of Allied States
Association of Motion-Picture Exhibitors adopted at New Orleans on December 13,
1934, providing for a code authority consisting of an equal number of representa-
tives of the wo economic divisions of the industry for evenly balanced local boards
and for a hew schedule of trade practices to be drafted and proposed to National
Recovery Administration by such newly constituted code authority we also
authorize Abram F. Myers counsel of Allied States Association who is to appear
before the Finance Committee of the United States Senate in the near future to.
present a copy of this resolution to said committee for its guidance in the con-
sideration of proposed legislation to extend the National Industrial Recovery
Act."

ALLIED THEATRES OF NORTHWEST,
R. L. EVANS, Secretary.

Mr. MYERS. Now, Senator, I have only one more thing I want to do
before I close and that is to get before the committee the official posi-
tion of the association. I do not want to appear that is a dog in the
manger policy or unfair to that extent and I will read a report made
to the board of directors by a committee at its meeting in New Orleans
last December, which was unanimously adopted by the board and is
the official position of the association:

YOUR COMMITTEE RECOMMENDS

That the National Industrial Recovery Board be petitioned to amend the
Motion Picture Code to give equal representation on the code authority to the two
main groups in the Industry-buyers and sellers.

That the group known primarily as "sellers" include all film production and/or
distribution companies, together with the theaters which they own or control, or
with which they have affiliation. That we suggest no special machinery looking
to the rominatmon and election of the representatives from this group as we feel
that such a plan should emanate from the group itself.

That the group known as "buyers" include all independent theaters not affiliated
in any way with, the group known as "sellers", either in a direct business connection
or indirectly through associations or organizations financed or controlled by the
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group known as "sellers." That selection of representatives from this group be
made as follows: The present code authority shall mail out to every theater in
the United States included in this classification, after 30 days' notice, blanks forthe,
vote of each such theater, such blank to include a certification in full detail as to
whether such theater comes under this classification. Those receiving the highest
votes cast, up to the necessary number for appointment to the code authority,
shall be deemed elected. Alternates shall be nominated by each uiember, subject
to approval of his group. In addition to the above groups. three Government
men with votes.

Let me interject by way of explanation to Senator Barkley. The
reason for this is that these boards exercise a quasiJudicial authority
over the conflicting rights of buyers and sellers, and we thought that
if we had equal representation and an umpire in case of a stalemate,.
you have no more than the ordinary commercial arbitration such as
is practiced in business commonly every day. [Continues reading:1

That the above basic division apply to local boards also, and that the grievance
boards be made up of two representatives of "buyers" and two of "sellers";
and that the clearance and zoning boards be made up of three representatives of
"buyers" and three of "sellers." Selection of these to be made by the code
authority when duly constituted as above, each group in said code authority
selecting the corresponding group on local boards.

We feel that the code itself is sadly lacking in its supposed purpose to promote
fair competition and prevent monopoly. We believe that there should be no
avoidable delay in correcting such conditions as can be reached through a liberal,
forceful, and honest administration. We feel, hbwever, that there are a number
of amendments and additions to the code that are both desirable and necessary;.
but that the quickest and best way to arrive at such changes are through recom-
mendations of a truly representative code authority.

We, therefore, recommend that the new code authority be instructed to bring
to the Administrator, within 90 days of its selection, and any time thereafter
when deemed necessary suggested changes In the code; and that a hearing on
same be held within 30 days thereafter.

In case action on this report is refused or delayed, that Congress be petitioned
that, in providing for the continuance of National Recovery Administration after
June 16, next, provisions be made for amending the Motion Picture Code as
above.

As I pointed out in the record, petition was made to the National
Industrial Recovery Board for consideration of that recommendation,
and that has been in effect denied, therefore it is suggested that the
committee consider for incorporation in any legislation it may draft
to extend N. R. A., something as follows, and I will say for Senator
King's benefit that the petition having been made to open the code as.
provided in this resolution, and nothing having come of it, I am now
carrying out the duty imposed upon me by the Board to suggest an
amendment for the consideration of the committee:

All codes which authorize the code authority or other boa,:d or agency created
thereunder to hear and determine controversies between concerns engagedd in
different branches of the industry affected shall as a condition to their lavidity
provide that such code authority or other board or instrumentality shall be com-
posed of an equal number of bona fide representatives of each branch of the indus-
try embraced in said code, and shall also provide for a representative or repre-
sentatives of the Government with power to east the deciding vote in any such
controversy in case of a tie; provided that any concern embraced in any such
code which is engaged in the manufacture or production of any commodities or-
products or in making the initial sales or leases thereof, and is also engaged directly
or indirectly, through holding companies, stock ownership, interlocking directo-
rates or otherwise in the buying or exhibiting of such commodities or products
may be represented on any such code authority or other board or agency only in
its capacity as a manufacturer, producer, or original seller or lessor thereof.

One more physical exhibit and I am through. After the independ-
ent exhibitors, at Atlantic City last summer, had gone on record as.
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favoring an investigation of the code because of their failure to get
consideration from N. R. A., the so-called "impartial members" of
the local clearance and zoning boards were circularized by the code
authority; as we thought a bit of window dressing to prepare for this
sort of an in uiry. That might not be justified, but that was the
feeling we had.

These impartial members were appointed by the deputy admin-
istrator and responsible to him. We have here a summary of the
replies of these men, and of course in very many instances they did
say, and as might be expected, that the boards are sincerely doing
their best, and one thing and another.

On the other hand, an extraordinary number of them point out
the very inherent weaknesses that I have spoken of here, namely,
that these boards considering controversies, judicial controversies
between different branches of the industry, and there is unequal
representation of those branches, so that each man influenced by his
own connections naturally votes that way.

I do not know that the committee will want all of this in the record,
but there may be an animadversion later, and I think we should
have the facts.

The CHAIRMAN. Give it to the clerk.
Senator BARKLEY. How long were you on the Federal Trade

Commission?
Mr, MYERS. About 3 years.
Senator BARKLEY. From your experience as a member of the Fed-

eral Trade Commission and your experience as Assistant Attorney
General, I believe in charge of the antitrust litigation in a former
administration, do you believe that the Federal Trade Commission or
the Department of Justice or any other bureau or department that
has to go through long-drawn-out litigation in order to decide a
case between two people, has been or can be effective in eliminating
the unfair practices and cut throat 'methods by which business and
groups of business have sought to injure their competitors?

Mr. MYERs. No, sir; on the contrary I think that with fair boards
and with proper safeguards for the public interest, it can very much
better be done by the code system.

Senator BARKLEY. By a code system which can act immediately
with respect to mass situations, rather than to deal with an isolated
case?

Mr. MysRs. That is my belief, and I would be in a queer position
if I did not hold that belief because as a member of the Federal
Trade Commission I advocated this very thing.

The CHAIRMAN. All right, Mr. Myers.

(The following is in connection with Mr. Myers' testimony.)

MINORITY REPORT FOR COMMITTEE ON NOMINATIONS AND RECOMMENDATIONS
FOR MEMBERSHIP ON (A) CLEARANCE AND ZONING BOARDS AND (B) GRIEVANCE
BOARDS

The committee on nominations and recommendations for membership on the
local clearance and zoning and grievance boards was appointed by the code
authority of the Motion Picture Industry at a meeting held in the city of New
York on December 20, 1933, and consisted of the following members of the code
authority: Sidney R. Kent, George .J.,Schaeferl W. Ray Johnston, Nathan
Yamins, and, Charles L. 0 Reilly, chairman, subsequently, and at his own
request, Ed Kuykendall was added to this committee. During the sessions held
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by this committee on January 26, 27, and February 8, sincere efforts were made
to secure a list of recommendations on which all members could agree unani-
mously. There were, however, several instances on which the committee was
hopelessly divided, and it became necessary in the case of the Boston territory
to take a formal vote. Tile personnel of the Boston grievance board was agreed
upon unanimously. On the clearance and zoning board the members were in
accord on R. C. Cropper, of Radio Keith Orpheum representing affiliated dis-
tributors; on Herman Rifkiu, of Monogram representing unaffiliated distributors;
Y', J. Mullin, of Paramount Theater, representing affiliated exhibitor; and Max
Levenson as a subsequent-run exhibitor. Time members could not agree on the
first-ru independent exhibitor, and by a vote of three to two Edward M. Fay
of Providence became thc majority choice of the committee over Edward Ansin
of Boston. The vote was as follows: George J. Schaefer, Mr. Clarke, alternate
for Sidney R. Kent, and Ed Kuykendall for Fay i W. Ray Johnston for Reed;
and Charles L. O'Reilly and Nathan Yamins for Edward Ansin. On the recom-
mendation for the other subsequent-run exhibitor, there was a deadlock when
the formal vote was taken, Messrs. Schaefer, Clarke, and Kuykendall all voting
for Philip Smith; and Messrs. Johnston, O'Reilly, and Yamins voting for Walter
L. Littlefield.

The undersigned was appointed by the President of the United States as a
member of the code authority to represent the independent exhibitor branch of
the industry. This places a tremendous responsibility on him to safeguard the
interests of the independent exhibitor on all matters coming before the code
authority and particularly in the creation of committees on boards that are to
deal with exhibitor problems. The undersigned is fully cognizant of this respon-
sibility and has pledged himself to execute it to the utmost of his ability, and he
now feels that he would be derelict in his duties if he did not bring this matter to
the attention of the code authority and to the Administration by means of this
minority report.

It is the opinion of many who have made a study of the problems of this indus-
try that the most important part of the code, especially from the point of view of
the exhibitor, is the creation of fair and impartial clearance and grievance boards.
The exhibitor is not much concerned with the portions of the code that pertain to
production. He has by this time adjusted himself to the labor provisions of the
code, and it is only in a few scattered instances that an exhibit is haassed by
unfair business practices on the part of a competitor. What he is concerned with
vitally is securing an adequate supply of motion pictures of sufficient quality
and newness as to attract the public to his theater in sufficient numbers to cover
the cost of operation and give him a livelihood. Without this, he cannot endure
and the industry as a whole must suffer. This Involves problems of overbuying
and problems of zoning and production that are dealt with by the grievance
board and by the clearance and zoning board. It is, therefore, extremely impor-
tant that the boards consist of "reputable representative citizens, of highest
repute and enjoying the confidence of those they are selected to represent.' (I
am quoting from telegram from Deputy Administrator Rosenblatt to me, a
copy of which is annexed hereto, marked "A".)

The code provides for the appointment of six men front within the industry
to the clearance and zoning board, and specifies what interests they are to repre-
sent. It provides for a distributor with theater affiliations, and I feel that I am
correct in saying that he is to represent the affiliated distributors on this board,
acting fairly and impartially and unselfishly, with his attention focused to protect
the affiliated distributor branch of the industry. To do this lie must be a reput-
able citizen, of the highest repute and enjoying the confidence of those he is
selected to represent. It follows, therefore, that he should be the selection of the
affiliated distributors whon lie is to represent on the board, for which he has been
selected, and to my mind exhibitors should have nothing to say whatsoever about
the selection of a man on the clearance board who is not there to represent them,
unless they know of something definite that would disqualify him because of his
not being a citizen of the highest repute. By the sheer force of logic, I an led to
the conclusion that the independent exhibitors of an exchange center should be
the ones to select the independent first-run exhibitor member and the two subse-
quent-run exhibitor members of the clearance board. These three members are
on the board to represent respectively the first-run independent exhibitor and the
subsequent-run independent exhibitor, they must be representative citizens of
the highest repute and enjoying the confidence of those they are selected to
represent; and, therefore, the' oher branches of the industry should have no voice,
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in the selection of the independent exhibitors unless they can show that the men
proposed do not measure up to the high standard set by the administration.

It was because of this fundamental principle that the undersigned has stated
repeatedly in committee meetings that he had nothing to say, no recommenda-
tions or suggestions to make about places other than those to be occupied by inde-
pendent exhibitors. My only concern has been to ascertain whether the names
suggested came within the classifications for which they were designated by the
other branches of the industry.

Let us now turn our attention to the Boston situation. This is a large territory,
witi a great number of independently owned and operated theaters. There is
also in this territory a large number of affiliated theaters, the biggest chain being
that of Paramount; and this chain has been for several years arbitrarily imposing
a schedule of protection that has aroused the independent exhibitors. Several
years ago the Paramount representative, Tom Bailey, at the suggestion of the
Hays organization, called a mass meeting of exhibitors for the purpose of electing
a zoning board. The board was duly elected, and the representatives of the
independent theaters elected by ballot were, I believe, Max Levenson, Edward
Ansin, Stanley Sumner, Walter Littlefield, and the undersigned; and when the
independent representatives refused to agree to the demands of the Publix repre-
sentatives, the meeting was adjourned, never to meet again; and Publix con-
tinued to impose protection schedules detrimental to the interests of the small
independent exhibitors.

There are at present in this territory tw- exhibit organizations, one called the
Independent Exhibitors, Inc., having a membership of approximately 200 inde-
pendent exhibitors and to which affiliated theaters are not admitted, and the
other called Allied Theatres of Massachusetts, which is primarily an affiliated
theater organization, as it has only four paying independent members, and the
funds necessary for its support come by direct check from the Hays association.

The undersigned submitted as the recommendation of the board of directors
of the Independent organization the name of Max Levenson or Edward Ansin
for the independent first run. Objection was immediately made to Max Leven-
son, because he has just opeiie, a first-run theater in Brookline, which is in
direct competition with two Publix houses in Allston and, in the opinion of Mr.
Schaefer, he was disqualified because of this personal interest in the situation.
If this be so, by what line of reasoning is Mr. M. J. Mullin, the Publix represent-
ative, qualified to serve when he represents personal interest in over 50 theaters?
In view of this objection, the name of Edward Ansin, treasurer of the Interstate
chain of theaters, was presented, and then the point was made that Mr. Ansin's
partner's father, a Mr. D. S., Stoneman, a practicing attorney, had brought
various suits against distributors and was a man of questionable character; and
this disqualified Mr. Ansin. I quite agree with a statement attributed to Mr.
R. H. Goehrane of this board, that members on the grievance or zoning board
should be, like Caesar's wife, above suspicion; but Idid not know that the
ancestry tree had to be searched to ascertain if there has been any blemish in
the reputation of a candidate's mother-in-law or father-in-law. At a subsequent
meeting of the committee, held on February 8, this line of attack was not used
again, and the name of Edward M. Fay, of Providence, was submitted by Mr.
Schaefer, who stated that Providence was a big city, which should be repre-
sented, that Mr. Fay operated a large first-run theater, and that there were 16
theaters who followed Mr. Fay's theaters- and that, therefore, Mr. Fay was a
typical first run who understood the yrobfem of protection, and by a vote of 3
to 2 he was named.

The undersigned is personally acquainted with Mr. Fay, has known him inti-
mately for many years, and regards him as fully qualified by character to serve
on any board. ..But I regret that I am compelled to take the stand that I must
object to one whom I regard highly and as a friend; and my grounds for objection
is, first, that he is not the nominee of any group of exhibitors, but is the nominee
of Paramount Publix, who desire to perpetuate an unreasonable set-up of pro-
tection that they have imposed in New England, that the wishes of the great
number of truly independent exhibitors should be carried out, and also on the
ground that Mr. M. E. Comerford has a 50-percent interest in the Fay Theatre
in Providence, and Mr. Comerford is a partner of Publix in many situations.
May I respectfully ask, Can Mr. Fay have the confidence of the Independent
exhibitors when their greatest trouble is with Publix and when Mr. Fay's partner
is a partner of Publix? I insist that it would be a terrible mistake to permit
this situation to arise, for not only would the clearance board be attacked, but
even the code authority would be attacked for knowingly permitting such a
situation to arise.
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Mr. Ansin is a man of education, high standing in his community, enjoys the
confidence of his fellow exhibitors, and is the head of a company operating 14
theaters and is thoroughly conversant with the problems of protection, both
from the point of view of a first-run exhibitor as well as that of a subsequent-run
exhibitor (annexed hereto marked "B" is a list of his operations). He has a
typical first-ron siuation in the city of Brockton, a city of 64,000 population,
operating this theater on a double-feature policy, week run, in direct competition
with the Publix first run and charging the same admission prices. That he has
the confidence of exhibitors was indicated by his election by secret ballot to serve
in a similar capacity at a public meeting held under the auspices of the Paramount
representative. I am compelled, therefore, to object strenuously to the selection
of Mr. Fay over Mr. Ansin.

The undersigned, at the first meeting of this committee presented the name
of Walter Littlefield as a subsequent-run independent exhibitor. Mr. Littlefield
is a graduate of Harvard and Massachusetts Institute of Technology and a former
instructor in the latter institution, a man of high character and high standing in
his community. He had previously been elected to serve on the same committee
as Mr. Ansin and therefore has the confidence of his fellow exhibitors. But Mr.
Schaefer raised the objection that Mr. Littlefield couldn't serve because "he
writes letters to Senators," Is this industry, through its code authority, a Gov-
ernment instrument, going to set up the principle that a man is disenfranchised
because lie exercises his constitutional right of free speech and petition to his own
selected representative in the United States Government? I have no word of
criticism oP Mr. Phil Smith, In fact, he is a man of high character, a friend of
mine and of my itaiily, but when objections were raised to Mr. Littlefield on the
ground stated, I am forced to overlook friendships and to insist. upon Mr. Little-
field's selection, in order that it may be determined once and for all whether the
right of free speech and petition is gone from this industry.

I am filing this minority report on the Boston situation because, to my mind,
it is a typical case that indicates to me just what is the attitude of certain members
of the code authority. The object-ion raised to nanes offered by the undersigned
and tbe procedure adopted in naming men to these boards lead me to believe that
underneath it all is a desire on the part of special interests to perpetuate practices
that they have imposed that react to the detriment of exhibitors and keep this
industry in a constant turmoil.

Meetings of this committee held since the Boston situation was discussed have
convinced mc that the affiliated distributor members are seeking to establish
boards that will be friendly to their interests. They have assumed the preroga-
tive of naming every member of the board, including the exhibitor representa-
tives, and placing the burden on the exhibitor members of the committee to object
to men proposed by the affiliated group and to show why they were disqualified.
I cannot escape the logic of the situation that the affiliated group are overstepping
the bounds of propriety when they undertake to name exhibitor representatives.
This belief, that the affiliated group were attempting to set up boards favorable
to themselves, was strengthened by the discovery that confidential tentative lists
of appointments to the board were discussed at a meeting of business managers
of the various producing companies and the work of the committee censored and
revised with the result that the ultimate appointments would be the work of
managers not members of the code authority.

Moreover, discussions during committee meetings, votes taken, and a personal
examination of some of the data of one member of the committee lead me to
believe that there is a defensive and an offensive alliance between the affiliated
distributors and the representative of the M. P. T. 0. A., an oganization largely
composed of and financially supported by affiliated theaters. It is significant
that on every vote taken Mr. Kuykendalt lined up with the producer representa-
tives. It may be argued that this is just a coincidence and that the distributor
representatives were right in so voting and, therefore, Mr. Kuykendal was right.
How, then, explain the vote on A. W. Lilly, of Texas? This man was agreed upon
by all members of the committee as a member of the grievance board.

Subsequently, probably at the manager's meeting, Mr. Schaefer discovered that
in one of his three theater operations Lilly was a partner of Colonel Cole, and at
the next meeting of the committee his name was removed because in the words of
Mr. Schaefer, 'lie is Colonel Cole's partner and that's enough to disqualify him."
I have known Colonel Cole personally for several years and have found him to be
a man of character, and the only basis for Mr. Schaefer's antagonism to him that
I can see is because Colonel Cole has been active in exhibitor organization affairs.

It is a foregone conclusion that the other distributor representatives will vote
exactly as did the distributor members of the committee, except when they dis-
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agree among themselves as to who shall be their own representative in parceling
out protection where their own theaters ae involved. The undersigned is, there-,
fore, convinced, in view of what has happened in committee meetings and in view
of the votes of distributor members on the code authority on the 10 percent elimi-
nation matter, that the independent exhibitor has very little that he can hope for-
out of the present set-up which gives the distributor representatives an over-
whelming majority, and, therefore, his only course is to keep his record clean by
making this written protest to the code authority and to the administration in
the hope that out of it will come whatever revisions of the code and the set-up,
of thb code authority that will be necessary to adequately safeguard the Interests.
of the independent exhibitors.

NATHAN YAMINS.
FEBRUARY 16, 1934.

DEC EMBER 13, 1933.
Your wire received. Respectfully suggest, your advising exhibit or units you

contact to forward to you or to me recommendations for local boards with,
description of personnel recommended. As I have heretofore publicly stated the
membership of such boards must be of reputable representative citizens of
highest repute and enjoying confidence of those they are selected to represent.

Kindest regards,
SOL A. RORENBLATT,

Deputy Ad- inistrator National Recovery Administration.
State Theater, Milford, Mass.: 14 days after first run Providence and usual'

Protection which is 30 days over second run and 30 days over Nipmuc Park,
Mendon, Mass., and clearance over Uxbridge, Hlolliston, Hopkinton, Millis,
Hopedale, and Franklin, Mass.

Old Colony Theater, Plymouth, Mass.: Availability on national release date
and usual protection whic6 is 90 days over second run, 30 days clearance over-
Kingston, Mass,, and Mayflower Grove, Pembroke, Mass.

State Theater, Stoughton, Mass.: 14 days after first run Brockton and clear-
ance over Sharon and Canton, Mass.

Mahaiwe Theater, Great Barrington, Mass.: Availability on national release-
date.

Opera House, Bellows Falls, Vt.: Availability on national release date.
Strand Theater, Southbridge, Mass.: Pictures become available immediately

after first run Worcester, Mass.
Scenic Theater, Rochester, N. H.: Pictures become available on national.

release date, and ahead of Farmington and Somersworth, N. H.
Revere and Boulevard Theaters, Revere, Mass.: Some contracts read 7 dayL

after first run Chelsea. Majority of them read 45 days after first run Boston.
The usual protection over second run.

Bradley Theater, Putnam, Conn.: Pictures become available on national
release date. Clearance over Pomfret, Conn.

Orpheum Theater, Danielson Conn.: Pictures become available on national
release date. Clearance over Moosup and Plainfield, Conn.

Palace Theater, Rockville, Conn.: Some contracts read 7 days after first run
Hartford. Others read immediately after Hartford. All contracts have clear-
ance over Stafford Springs, Conn.

Colonial Theater, Brockton, Mass.: This situation is quite well known to you.
At the present time we have under contract Warner-First National, Universal,.
some of Columbia, United Artists, and half of R. K. 0. Our clearance in this
situation is as follows: Ninety-day protection over subsequent runs in Brockton
including Campello and Montello, 14 days clearance over Whitman, Randolph,
Rockland, Bridgewater, East Bridgewater, and Stoughton, Mass. As you under-
stand, the Colonial is strictly a first-run theater and charges the same admission
as the two opposition Publix houses which are the Brockton and the Strand.

STATEMENT OF CROSBY FIELD, REPRESENTING FROZEN LIQUID
RIBBON ASSOCIATION, BROOKLYN, N. Y.

(The witness, having been first duly sworn by the chairman testified
as follows:)

The CHAIRMAN. Mr. Field, it is impossible for the committee to go
into every detail. We have a staff of experts here for that, but if
you can just get right at the point, how much time do you require?
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Mr. FIELD. I would like 12 to 15 minutes.
The CHAIRMAN. We will give you 10 minutes. You represent the

Frozen Liquid Ribbon Association?
Mr. FIELD. Yes, sir, a very small organization.
Senator BARKLEY. I would like to know what frozen liquid ribbon

is before you get started.
Mr. FIELD. Ice has been manufactured for 50 years in the form of

large blocks, usually approximately 11 inches by 22 inches by 44
inches long. It is made by taking cans of those dimensions, putting
them in a large brine tank, filling it with water, holding them at the
temperature of the brine tank below freezing by means of an expand-
ing ammonia, and when the water has become frozen in 35 to 58
hours, taking those cans out, immersing them in warm water, which
loosens the ice, placing the cans on the side and letting the ice fall out
of the can, and then taking that to storage and then crushing it.

Senator BARKLEY. In other words, the process is just the same as
you make little ice cubes in the refrigerator?

Mr. FIELD. Yes, sir; that is the st-ndard practice.
Frozen liquid ribbons are the resi..; of a development that has taken

some 20 years, and they are produced by an automatic machine by
placing on a flexible metallic cylinder, a thin film of water, changing
the configuration of that so that the ribbon automatically loosens
itself from the cylinder and comes out continuously in that form.

As it comes out, it breaks up into small fragments and is stored and
handled that way.

If the Senator would like, I have some pictures to show the process.
Senator BARKLEY. I understand.
Mr. FIELD. I am a professional engineer and inventor. Since 1914,

with the exception of the time spent on active duty with the United
States Army, I have been engaged in professional activities, which
have dealt, m part, with the production, sale, and use of natural and
manufactured ice. I have manufactured and handled as much as 500
tons of ice in a single day.

Twenty years ago I undertook an investigation to discover the most
useful form of a solid refrigerant, particularly ice. The result of
considerable research was a crisp subcooled, thin, arched ribbon of
frozen water, in which the "form factor" could be controlled. This
could not be produced by any process or equipment known at the
time. A long development was therefore undertaken, necessitating
much research as to the manufacture of thin noncorrosive metals,
attachment of rubber thereto, and the manufacture and consumption
of refrigerants, with the result that 15 years later, in 1930, there was
offered to the public a completely new process, product, and equip-
ment. Water is frozen into a thin, crisp, brittle ribbon continuously
and efficiently on an automatic, relatively small-space-requiring
machine, entirely unlike anything ever before seen in the ice or any
other industry.

My purpose here this morning is to show you gentlemen how a
small young pioneering industry can be throttled under the N. R. A.
by a large, established, and in the opinion of many, an obsolescent
industry.

The ration at the present time can be expressed by amount of the
tonnage sold. The best statistics I have show that the ice industry
today manufactures and sells something of the magnitude of
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40,000,000 tons a year. The frozen liquid ribbon tonnage today is
100,000.

The product met % most favorable reception from the puISc, until
at the present time, less than 5 years after its introduction in times of
depression and in spite of the handicaps due to the N. R. A., over
300 tons per day capacity is in operation, which means between
75,000 and 100,000 tons per year consumed. As an example of the
pulic reception, consider the sales record of a single small plant, the
Brooklyn Bridge Freezing & Cold Storage Co., which had never made
or sold a single pound of ice prior to the installation of its small flak-
ice frozen water ribbon plant in August 1932.
Year: saU' (ft*

1932 (5 months) -------------------------------------------- 1, 9'
193 ----------------------------------------------------- 6, 273
1934 ---------------------------------------------------- 10,084

The technical merits of the product are amply attested by the
record of increase in use by leading concerns and the affidavits
attached to my statement before the National Recovery Review
Boaxrd, April 5,'1934, signed carbon copies of which are available for
your inspection.

The reaction of the ice industry to this new product could have
been predicted from the history of any invention. An executive of
one of the largest ice companies orally informed me in 1931 that be-
cause of their invested capital they would oppose the invention in
every way; the same year another large ice company installed one
machine, and in 1932 tripled their plant capacity. Their plans to
continue expanding flakice water ribbons suddenly changed in 1933,
the year of the adoption of the ice code. The Ice Bureau, an organ-
ization subsidized by the large ice companies, issued in 1932 a bulle-
tin in which flakice (frozen water ribbons) are declared to be" * * *
a superior refrigerant for the preservation and shipping of food prod-
ucts" and "* * * of advantage in developing new markets for
ice, such as air conditioning and cooling, fruit precooling, etc." In
1933, however, after the N. R. A., the representatives of the same
companies, serving as members of the committee of arbitration and
appeal, witl the same director of the ice bu )au as secretary of the
committee, issued a report which denied the facts and opposed their
previous bulletin. This report was issued after several months deter-
mined onslaught on our customers by salesmen and other representa-
tives of the large ice manufacturers, acting as investigators for the Ice
Code Authority. These paid spies, whose bread and butter depend i
upon their success in selling block ice, acting in a quasi-public official
capacity, become deponents in affidavits condemning by hearsay our
product, quoting amongst others several as having abandoned our
product who never did so abandon it, and who continue to use it
until this very day. At the present time it may be added, the follow-
in& approximate number of establishments buy our product for their
daily use: 100 restaurants, 50 fish trawlers, 100 fish wholesalers, and
retailers, 100 variety, meat and fish chain stores, 5 large packers for
manufacture of sausage, and refrigeration of approximately 1J00 meat
trucks, 7 chemical plants, several drug, soda fountain, ice cream and
beverage-dispensing stores.
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This situation may be summarized by saying that before N. R. A.

the generalpublic was supplied with flakice frozen water ribbons
from 3 small though growing sources; 1 large long-established ice
company, 2 companies not before in the ice business. Since N. R. A.
organized, business terrorism on the part of the Ice Code Authorities
bss prevented others from coming into the ice business, and those
al the ice business don't have to meet the possible competition, so
why put in any new equipment? No more of our machines have
therefore been installed to supply the general public since the
adoption of the Ice Code, but in the same period large users of ice, not
subject to the Ice Code, and for thoir own use only, have installed 17
machines with a capacity oi bout 170 tons a day. The small ice
user, whose requirements are too small to install one of our machines,
must use what the Ice Code Authority members decide to sell him.
Last Saturday a man who is buying and reselling several thousand
tons of ice a month, and who wants to put in Flakice equipment,
informed me that he did not dare apply for a permit under article XI
of the Ice Code, because even if he eventually got it, during the long
time required by the obstructionist tactics of the Ice Code Authority,
his entire business would be in jeopardy, due to the ability of his
present source to cut off his supply of ice in revenge.

That his fear of delay is well grounded, is proven by the experience
of one company, the Surburg Ice Products, which did apply for such
a permit. The history of this situation is, in brief, as follows:

August 29, 1933, I wrote the N. R. A. Administrator, asking him
under which code our new products should go. Then, after suitable
delays, several letters were interchanged, but we received no notice
of any hearings for the Ice Code nor any suggestions that we were
in any way affected thereby. October 3 1933 the Ice Code was
signed by the President, containing article KI, and some other features
that were obviously our economic death warrant. Were we really
under that code?--an unbelievable viewpoint to us. Correspondence
proving futile, I went to Washington October 19 and 20, 1933. No-
body seemed to know definitely what to do and I found to my surprise
that I had no standing as an individual, but would have as a repre-
sentative of a group. Following the suggestion of one of the N. R. A.
legal department, I returned to New York, reported to the users of
our machines, formed the Frozen Liquid Ribbon Association and
submitted our code of fair competition. Voluminous correspondence,
with several trips to Washington, followed, with the net result that
we reached an agreement with the N. R. A. to operate temporarily
under the Ice Code while our own proposed code was under consider-
ation by the N. R. A.

Because of this agreement the following episodes took place in
connection with our first and only application to erect a new plant
for. production of flakice frozen water ribbons, a new product by
a new process.

October 25, 1933: Application in accordance with article XI of
the Ice Code for a certificate of public necessity aLd convenience
filed by Surburg Ice Products.

November 1-26, 1933: Numerous telephone calls to secretary of
Ice Code Authority demanding action on application of the under-
signed.
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November 28, 1933: Hearing before the Committee of Arbitration
and Appeal, New York District including as members thereof
Gabriel Heatter (chairman), formerly attorney for Rubel Ice Corpora-
tion; Albert W. Conklin, Long Island Ice Co.; Gerald Cousens,
Westchester Service Corporation; Wm. B. Kirkpatrick, Greater New
York Ice Co.; Louis Hertzberg, formerly Rubel; Win. B. Johnson,
Knickerbocker Ice Co. (all large block-ice interests).

iThe meeting started off by J. NA. Scott, regional "public" adviser,
interrogating me on matters having nothing to do with the matter of
the permit, and attempting to bulldoze me, assuming to himself the
authority of a public official, and laying down to me, as he called it
"the law of the land, signed by the President, under which he had
been appointed". The stenographic report of this meeting was
mysteriously lost!

November 29-January 10, 1934: Numerous requests for action,
trips to Washington, interviews, and so forth, resulting in decision
that we must refile the application.

January 10, 1934: Hearing on the refiled application.
January 11-February 15, 1934: Extreme activity of block-ice

salesmen acting as "investigators" of a new and competing product,
submitting their own affidavits, quoting what they said our dissatis-
fied customers (some of whom still use our product) thought of ourproduct. (Note the affidavits of users attached to our statement
efore the Darrow Board.)
February 23, 1934: Naive report by Commitee of Arbitration and

Appeal, New York district, recommending denial of the application
for permit on grounds that we had failed to establish to the satisfac-
tion of our competititors on that committee eight separate things
they set up in that report, but not before.

Senator KING. The same persons who heard it?
Mr. FIELD. Yes, sir. They took unto themselves the authority of

judging the merits of a new product, regardless of public use or accept-
ance, just as the Coopers Guild in Florence in 1285 A. D. prosecuted
a cooper who bent his staves with water. Let me quote their seventh
reason why they recommended denial:

That flakice has in the past been used in direct competition with manufactured
cake ice and any increase in the production of flakice would be further used in
attempted competition with thc product of existing ice plants.

That is the crime. Enthrone obsolescence, erect a legal bar against
technical experimental progress, and although deducting depreciation
from income when paying hicome tax, yet endeavor to emulate the
Middle Ages, and by guild statute in favor of invested interests, hold
back technical progress for a thousand years. This evil was finally
overcome only when in the time of James I British jurists began to
rule that guild statutes could not be applied against nonmembers-
that if you please, the Block Ice Code Authority cannot rule against
members of the frozen liquid ribbon industry.
. March 28, 1934: N. R. A. notifies me of unfavorable action of the
regional committee and code authority.

March 30, 1934: Request for personal appearance before N. R. A.
Aril 6, 1934: Personal appearance before deputy administrator,N. W. A.

Senator KING. Who was he?
Mr. FIELD. Earl W. Dahlberg, a very fair-minded gentleman.
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April 10, 1934: Permit granted by N. R. A.-too late this season.
As you know, the ice business is a seasonal business. -. I
Senator BARKLEY. Have you been operating under that, permit

since then?
Mr. FIELD. No, sir; we were unable to go ahead with it. In order

to build a plant in the ice business, you have to start about November
or December to get it going.

Senator BARKLEY. When was that permit granted?
Mr. FIELD. April 10, 1934. We have been unable to proceed

further. After these onslaughts, our capital has just diminished. We
cannot get people to go ahead with us. . I I

Senator BARKLEY. You could do it if you had the money?
Mr. FIELD. At the present moment we could.
Senator BATiELEY. And could have since last April?
Mr. FIELD. Yes, sir.
Senator BARKLEY. In the last year you could have gone ahead if

you had the money?
Mr. FIELD. Exactly. And I would like to show the Senator why

other things prevented our going ahead at that time.
Senator BARKLEY. I just want to know.
Mr. FIELD. I am trying to get through in 10 minutes. , I am going

ahead, but I do not want that point to be explained further.
Senator BARKLEY. You can charge that up to my 0ime.
The CHAIRMAN. You are not the only one who, because of lack of

money, could not go ahead.
Mr. FIELD. I can only say this, that the head of that company-

after the pernit was granted and before we could get busy this season,
found that his capital mysteriously appeared, with the result that
we had to investigate him and we found that the Knickerbocker Ice
Co. at the present time held certain notes of his for business in
another line in whiich he was. That is as far as we have been able to
go with that investigation. The terrorism, 1 believe, was extended
last Saturday night. This man said:

I am afraid to go ahead with you because even if you do go ahead, you have to
remember I cannot take the chance on losing my business during the next few
months.

Throttling our growth is not the only way the Ice Code Authority
oppresses us. Take the matter of price. To obtain crushed ice from'
block ice, the blocks must have an additional operation, such as ma-
chine or hand crushing. The higher prices set by the code authorities,
such as the schedules of January 22, 1935, and September 17, 1934,
may be justified for crushed ice. Frozen water ribbons, however, are
nianufactu.d broken and ready for use in one single operation, hence
the reason for higher price disappears. Code authorities have always
tried to include water ribbons in the higher-price category, but appeal
to N. R. A. has so far always resulted in decision on the merits in our
favor.

I believe acknowledgment should be made to the individual officers
of the N. R. A., who on each minor detail have finally ruled favorably
and, I believe, fairly. The system is such, however, that normal
business is impossible, the major questions of policy are adverse to
us, and the expense involved in appealing each little episode through
N. R. A. renders it out of our reach. In addition thereto the time
element involved in such an appeal stifles the weaker, and the final

119782-85-r -s-
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favorable ruling usually has been reached after the business had
already been lost to us, the smaller and weaker.

Senator KING. I want to interrupt you. I understood you to state
that a large number of business enterprises were using your ice?

Mr. FIELD. They still are, but they are using it-
Senator KING (interrupting). By reason of machines which youh i shipped?Mzrlr. FIELD. Yes, sir.

Senator BARKLEY. They make their own ice?
Mr. FIELD. Yes. I have invented a machine, and the company in

which I am interested makes them. They sell or lease those machines
to two classes of customers. The first class of customer is the com-
mercial ice plant. He makes his ice and sells it. Before N. R. A.
we sold machines to that type of plant.

Since N. R. A. we have been unable to sell any.
The other class of customer of our machine is a man who puts it

in and uses ice himself, and he has the advantage. I could name, for
example, such firms as the Calco Chemical Co., that have 100 tons
capacity; Schrafft, the big restaurant chain in New York that has
four complete machines. The Gertel Packers in Chicago, and another
packer in Chicago who use it themselves.

Men of that type, who do not sell, and the code has no authority
over them.
* Senator BYRD. What is the price of your machines, approximately?

Mr. FIELD. That is a very fair question, Senator. I am afraid I
would not be able to sell you one right now.

Senator BYRD. I am in the ice business, you know.
Mr. FIELD. The machines are leased to men who are in the ice

business and wish to sell it. Our average rental is $614 per year on a
machine which will turn out 10 tons. On the other hand, we will
sell the machine. The machines are serviced by us.

The CHAIRMAN. What do they cost to build?
Mr. FIELD. Approximately $3,500 each.
The CHAIRMAN. What is the life of a machine?
Mr. FIELD. Being a newer thing, we can only tell by accelerated

tests, but our accelerated tests indicate they will last 15 to 20 years.
Senator BARKLEY. How much do you get in rental for a $3,500

machine per annum?
Mr. FIELD. $600.
Senator BARKLEY, So that it pays for itself in 6 years?
Mr. FIELD. If it were not for the fact that we have to gie a service

which must be deducted from the rental. We give a service of repair
and maintenance.

Senator BARKLEY. If you put one of these machines in a soda-water
stand-

Mr. FIELD. We have none so small as that, People who are using
our product include the soda-water stands to buy the product itself
from these ice manufacturers.

Senator BARKLEY. You have a patent of course, which gives you a
monopoly?
* Mr. FIELD. A limited monopoly. Limited as to time.

Senator BARKLEY. All patents are limited as to time; all of them
run out after the patent period.
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Mr. FIELD. Our fundamental patents were issued in 1922 and it is
now 1935. Of course, we shall very frankly attempt by improvements
on the machine, to carry on this patent monopoly of one man by
constant improvement.

The CHAIRMAN. You may proceed.
Mr. FiELD. The public officials I have found fair, though often mis-

guided; the entire N. R. A. as set up, fundamentally unfair and
iniquitous.

Again, a matter of privilege is involved, concerning which more will
be said later.

Under date of July 20, 1934, N. R. A. informed the Frozen Liquid
Ribbon Association that it could not have its separate code, that it
must operate "* * * within the *urisdiction of the code for the
ice industry." In other words, the business racketeers, now legally
organized as a code authority, have us in their grasp, subject only to
appeal, to appeal to the N. R. A. in case of, to quote N. R. A. "any
injustice on the part of the code authority or their agencies."

My files are, of course, at your disposal and I believe you will find
in those 1 brought with me full substantiation of the above statement.

The National Association of Ice Industries sneers at us as "alleged
competition" (for example, see their Bulletin No. 174, dated May
24, 1934, signed by Leslie C. Smith, secretary), yet took good care
through its creature, the Ice Code Authority, to obtain our economic
death warrant through the N. R. A. We have appealed time and
time again to each and every agency of the N. R. A. and to the
Darrow Board, but the answer is always the same; no longer have
we a right to engage in business; as in the middle ages, business
is a privilege to be granted at the whim of officialdom. It is a mere
step before we get to that stage again where this whim is to be in-
fluenced by consideration foreign to the justice of the case. No
longer may the public benefit by invention, if that invention be
antagonistic to the best interests of a large well-organized business
group.

Out of professional earnings my associates and I invested $300,000
in this development, most all of which has gone into labor and fabri-
cated materials during the depression, and which in turn during the
same period put to work a much larger sum for equipping these new
plants, all of which has reemployed workers and thus helped toward
recovery. Maintaining obsolete plants at relatively high-fixed prod-
uct prices does not maintain proportionately total country-wide
employment, but does tend to maintain individual obsolete plant
profit. By the oppressive tactics stated the N. R. A. has become for
us not an agent of recovery, but in reality a national repression
association.

I have made quite a study of the small versus the large manufac-
turing establishment, and have been employed for many years in
each type. I prefer the small, not only as a way of living, but also
because I believe it is the only safeguard of a democracy. I beg you,
gentlemen, therefore, to make the continuance of the small plant
possible by eliminating all class legislation such as the N. R. A.
Let us have laws that govern us as individual citizens, not laws for
the benefit of privileged organized "pressure groups." Let us not
abandon the principles that nave made us a great industrial Nation,
and leave our democracy for a worn-out form of guild state.



1310 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Senator BYrD. Suppose a new plant were established, a new plant
that was not a member of this code authority, would you have the
right to sell them a machine? I

Mr. FIELD. No, sir, I would have to apply for a permit.
Senator BYRD. It is true, as I understand it, from a complaint

that came to me from down in Norfolk County, that a farmer down
there wanted to put up his own ice plant and war unable to do it.
Is &bat correct?

Mr. FIELD. I am not an authority on anything that does not affect
my own business. All I know is that we have succeeded in selling
the machines to the larger companies who used them only in their own
business, but we have been unable to interest any new party in putting
up one of our plants, or to interest one of the ice dealers or manu-
facturers to put up a plant since the code, Before the code, we did
not have that difficulty.

Senator BYRD. The only ones you can interest are those who use it
exclusively for their own use?

Mr. FIELD. Yes, sir. I thank you for the opportunity of presenting
the matter to you.

'''--(Exhibits, in connection with Mr. Field's testimony, are on file with
the clerk of the committee.)

The CHAIRMAN. The next witness is Harry Brandt, representing
the Independent Theatre Owners' Association.

Mr. MELVIN ALBERT. Mr. Brandt could not be here. I am fully
authorized and qualified to testify in his behalf.

The CHAIRMAN. You represent the same interests as Mr. Myers?
Mr. ALBERT. Yes, sir.
The CHIAIRMAN. We will give you 5 minutes. i

STATEMENT OF MELVIN ALBERT, INDEPENDENT THEATRE
OWNERS' ASSOCIATION, NEW YORK, N. Y.

(The witness was first duly sworn by the chairman and testified
as follows:)

Mr. ALBERT. Mr. Chairman, niay I say this, that the surface has
only been scratched by Mr. Myers, and we respectfully request at
least 15 minutes.

The CHAIRMAN11. We will give you 5 minutes and turn you over to
the experts, and you can talk to them. We have a world of witnesses
and have to move along. Give us the high spots, and then talk to
our experts, Mr. Whiteley and these gentlemen here, and you can
elaborate and extend your remarks any way you want.

Senator BARKLEY. Let me just make thi suggestion. I realize
the difficulty of the committee reading everything that probably
ought to go into the record, and yet I do think it is extremely danger-
ous to shovel things into the record. It is the committee that is
making this investigation and not any group of experts, and I think
we should see or hear what goes in.

The CHAIRMAN. I think we can expedite matters considerably by
having the witnesses go over details with our staff, having the witnessespres ent the salient feature to this committee. I want to give every-
body an opportunity, but we cannot possibly get through if we js
permit witnesses to speak ad infinitum. Proceed, Mr. Albert.
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Mr. ALBERT. Mr. Chairman, the Motion Picture Code is designed
to spread the monopoly of the Big Eight which they now have over
the producing and distributing elements of the industry, to the
exhibition branch.

Two factors, undisputed, bear that out. Of over 600 codes that
have been written in the United States since N. R. A., the Motion
Picture Code is the only vertical code that has been written. By
that I mean that the local clearance, the local grievance and the
code authority boards in the Motion Picture Code pass upon the
manufacturer, the jobber and the retailer in the motion-picture in-
dustry, respectively in motion-picture terms, the producer, the dis-
tributor and the exhibitor. The producer and the distributor are
one, so that on all local clearance boards, local grievance boards and
on the code authority, if there is any exhibitor representation at
all-and by that I mean independent exhibitor reprsentation-he is
outnumbered by 2 to 1.

It took the Legion of Decency to clean up the quality of pictures
in the motion-picture industry, and as far as the independent theater
owners of New York, 350 theaters, representing an investment of
$150,000,000, we believe that it will take a legion of big sticks to
clean up the monopoly in the motion-picture industry, and with all
due respect, they are not very hopeful that this committee has
been furnished with this stick.

The Darrow committee was appointed and they made their investi-
gations. They unequivocally found that Mr. Sol Rosenblatt was
biased and prejudiced in favor of the producer and distributor ele-
ments in the motion-picture industry as against the independent
exhibitor. Testimony before the Darrow committee was given to
the effect that Mr. Rosenblatt had on one occasion admitted that
bias and prejudice, and yet despite the report of that committee,
Mr. Rosenblatt is still the head of the Motion Picture Code and no
further investigation of any kind whatsoever was made to determine
that finding of fact by the Darrow committee.

The only answer to it is the power of the monopoly that exists
today in the motion-picture industry as against the independent
exhibitor. ,

The independent exhibitor of New York has not signed the Motion
Picture Code. Ninety percent of our members have not signed it.
They have defied the code since its inception; they have defied the
Regional Labor Board since its inception.
In December 1933 the Regional Board in New York ordered us to

put back 55 motion-picture operators that we had discharged. Those
men have still not gone back and the Regional Labor Board lies
feared absolutely to take us into the criminal courts, despite the fact
that we begged to go in there, because they know that the Motion
Picture Code cannot withstand judicial investigation.

As far as the boards are concerned, we appear there just. as little
as possible. I want to cite one example of how little the code has
helped us, despite the fact that we say that the only savior of the
industry will be a code that is fair to the independent exhibitor.

During the past year I have handled 150 cases, roughly, speaking,
with the attorneys for the film board of trade. One of the greatest
evils of the motion-picture industry is the forcing of shorts, by which
an independent exhibit is forced to buy more shorts than he can use
for 2 or 3 years, in order to get features.
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The code attempted to remedy that evil by providing certain
standard proportions of shorts that are to be purchased in propor-
tion to features. The section of the code in no way helps or remedies
it, but we have not even attempted to make use of the remedies
that are in the code.

Of those 150 cases that were brought in the judicial courts where
exhibitors were unable to pay for those shorts because the tariff was
too high, every one of them had to be settled. We could not go
into the clearance or zoning boards because no relief could be gotten
there, and statistics show that only two cases have been brought
before the clearance and zoning boards and before the grievance
board-I am not familiar with which one has the jurisdiction-only
two cases have been brought since the code was in force by inde-
pendent exhibitors for relief on forced shorts.

Senator BARKLEY. In other words, this forcing of shorts had existed
for a long time prior to the N. R. A.?

Mr. ALBERT. Yes, sir.
Senator BARKLEY. And in the code an effort was made to remedy

that by fixing a maxiurn of short subjects that could be forced on
any ehibitor, is that true, and sot up a board?

Mr. ALBERT. No. Let me say this, Senator, the provision in the
code says that no exhibitor shall be required to take a greater per-
centage of shorts to the features that he purchases from a particular
distributor, than the proportion of the total number of shorts bears
to the total number of features that he purchases.

Senator BARKLEY, And you say that you have not and the others
have not sought to take advantage of the remedy that was set up in
the code?

Mr. ALBERT. Only two cases have appeared before any local board
in the country since the inception of the code.

Senator BARKLEY. You are an exhibitor, are you?
Mr. ALBERT. Yes, I am.-
Senator BARKLEY (interrupting). How many theaters have you?
Mr. ALBERT. I am an attorney. We represent 350 theaters in the

cit of New York.
Senator BARKLEY. Who is Mr. Brandt?
Mr. ALBERT. President of the Independent Theater Owners of New

York City.
Senator BARKLEY. How many theaters does he own?
Mr. ALBERT. I could not say.
Senator BARKLEY. Have you any idea?
Mr. ALBERT. I would say, roughly, perhaps 20 or 25.
Senator BARKLEY. You do not know whether he owns, or his cor-

poration-is it a corporation?
Mr. ALBERT. I imagine he has various corporations, for each theater.
Senator BARKLEY. You know; you do not imagine. You know

what he has.
Mr. ALBERT. He has various corporations for each theater.
Senator BARKLEY. Then say that you know. How many?
Mr. ALBERT. I say, he has different corporations for each theater.

I do not know how many, precisely, he owns.
Senator BARKLEY. You do not know whether it is 40 or 45?
Mr. ALBERT. I could not say. I
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Senator BARKLEY. It might be?
Mr. ALBERT. It might be.
Senator BARnLEY. Do you know whether he has increased his num-

ber of theaters in the last 2 or 3 years?
Mr. ALBERT. Yes, he has.
Senator BARKLEY. He has increased his ownership of theaters right

along since 1932?
Mr. ALBERT. I will say this: Perhaps it should be put this way

that the independent exhibitors in the city of New York have found
it necessary for their protection to join with him and give him an in-
terest in their theaters and have him operate them for them.

Senator BARKLEY. I am not speaking of associations. I am speak-
ing of the actual ownership of theaters.

Mr. ALBERT. That is what I am speaking of. They have been
unable to bottle themselves, and they need the resources at his com-
mand. I am not familiar with his personal situation, though.

Senator BARKLEY. They are all in operation, whether it is 20 or 30
or 40?

Mr. ALBERT. Yes, they are all in operation.
With respect to clearance, there is one provision in the code which I

think demonstrates beyond doubt the producer-inspired nature of
the code. There is a section there which says that no exhibitor may
complain that a distributor has given advantage to a theater operated
by a distributor despite the fact that that advantage given by a dis-
tributor in distributing films to his own theather may be unfair to the
independent exhibitor.

Senator BARKLEY. These conditions, these evils, that everybody
recognizes as having existed in the motion-picture industry long
antedates the N. R. A.?

Mr. ALBERT. Yes, sir; they long antedate it. There has been a
great deal of battling in the industry to try to remedy them, and all
that the Motion Picture Code does is to perpetuate them.

Senator BARKLEY. Where did you go to get any relief prior to the
adoption of the code?

Mr. ALBERT. The only relief that we could get would be to bring an
action for conspiracy.

Senator BARKLEY. Did anyone bring such an action?
Mr. ALBERT. Yes; a great many of those actions have been brought.

The Youngclaus case held that there was a conspiracy in one of these
cases. The difficulty is that the independent exhibitor has not the
resources at his command to battle the "big eight."

Senator BARKLEY. In spite of that decision, the practice has gone
right along?

Mr. ALBERT. The practice has gone right along unabated. Block
booking is still in force, preferred playing dates are still in force, and
according to the code at the present time the independent exhibitor
cannot advertise ahead of an affiliated exhibitor, despite the fact that
the provision in the code or its interpretation permits an affiliated
exhibitor to advertise ahead of an independent exhibitor who may
have a right to display the film ahead of him.

Senator BARKLEY. What is your suggestion as to what we should do
about it? .

Mr. ALBERT. The code should be entirely rewritten., I think it is
worthy of note-I don't know, I am merely guessing now, but there is
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not a single producer or distributor down here at the present time who
is protesting against any section of the code, and if there be one here, I
also predict that it will be a very unessential protest against any
provision of the code. I have not seen the calendar; I do not know
whether any of them are down here.

The distributors and producers were the first to consent to the code.
The exhibitor knew nothing about it. The code was rammed down
tHeir throats, just like a bandit could ram his sword down your
throat. ' ... . ..

Sol Rosenblatt, when the exhibitors walked out, said, "I am going
to get out a code, and you are going to like it and you are going to
take it.". I am merely paraphrasing now. I do not know what his
exact words were.

He wrote the code himself, no doubt. The code was not written
by the industry. There is no record of what was said before Sol
Rosenblatt. Z notes were taken of this hearing, and on one occasion
when an attorney for one of the independent exhibitors who writes
shorthand wanted to take down what was said there, the threat was
made that until lie ceased doing that the hearing would stop until
he stopped.

Senator BARELEY. Was there any trade organization of exhibitors?
Mr. ALBERT., They were all down there, and they walked out.

They refused to cooperate.
. Senator BARKLEY. Was there any trade association or organiza-
tion such as contemplated by the law at the time of the passage of the
act or at the time of the adoption of the code?

Mr. ALBERT. Yes.
Senator BARKLEY. Through whom the exhibitors could speak asan organization?

3 uMr. ALBERT. Yes; Your honor.
Senator BARKLEY. What was that?
Mr. ALBERT. There was the Allied States Association represented

by Mr. Weisman, and the Independent Theatre Owners' Association
was there.

Senator BARKLEY. When were they organized?
Mr. ALBERT. Some months previous. I cannot speak for the

Allied, but the Independent Theatre Owners' Association had been
organized in April 1933.

They refused to listen or abide by the terms of the code as proposed
because of their manifest unfairesses to the independent exhibitors
in perpetuating all of the monopolistic practices of the producer and
distributor, and they walked out and attempted to write their own
code.
* A brief was submitted. I am speaking not from hindsight but from
foresight. A brief was submitted to Mr. Rosenblatt pointing out
every single defect in the code, which I will show in the brief that I
will submit, that it has worked out just that way in practice. Despite,
that, nothing was changed to protect the independent exhibitor
throughout the country.

Senator BARKLEY.id you appear personally at these hearings?
Mr. ALBERT. No, I was not down there. Mr. Weisman, counsel

to the I. T. 0. A. was down there during all of that time.
Senator BARKLEY. You did not hear any conversation which you

can speak df? .
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Mr. ALBERT. No, Senator, I was not present at the hearings. How-
ever, I have appeared before the local clearance and the local griev-
ance boards in about 150 cases sinze the inception of the code author-
ity, and if there are any questions you desire to ask about the practice
there, I feel qualified to answer them.

The CHARMAN. Is there something else Mr. Albert?
Mr. AifIERT. I want to say this, Senator, the proceedings before

the clearance board and the zoning board and the grievance board
and the code authority, at all of those proceedings there is an attorney
present who represents the Film Board of Trade for the City of New
York. He represents the Big Eight and is their counsel.

Senator BARKLEY. I thought when you came up you were Mr.
Brandt.

Mr. ALBERT. No, sir.
The CHATRMAN. He is substituting for Mr. Brandt.
Senator BARKLEY. I am just going by the calendar.
Mr. ALBERT. I am sorry, sir. I informed the chairman of the

substitution.
In what I am about to say I do not in any way mean to impugn

the integrity of this attorney before the board. I am merely stating
a condition that exists there.

He represents the Big Eight in all of the suits against exhibitors for
breach of filn contracts, and he represents the Film Board of Trade.
His partner, I believe, is house counsel to Paramount. ,

The members of the local clearance board and the grievance board
are all appointed by the producer elements or the distributor elements.
They all know this attorney, are familiar with him, and have the
highest respect for his opinion and for his ability, as I also have.
As a result of that connection with the Film Board of Trade, his
presence there usually elicits a query from some member of the board
as to what his opinion is of the particular case at hand.

During all of the time that I have appeared before those boards I
cannot recall a single instance in which those boards handed down a
decision contrary to the curbstone opinion of this attorney. I have
objected repeatedly to his interjecting himself into the proceedings,
and he has been sustained by each board in interjucting himself into
those proceedings upon the theory there might be some interest, some
right of a producer or a distributor affected by the case in hand.

As a result of that, I can generally say that this attorney, not
actually and not physically, but figuratively writes the opinions for the
lower boards.

Senator BARKL IY. Let us see just what you mean by that. If the
man does not actually or physically or intellectually write an opinion,
how can he do it figuratively?

Mr. ALBERT. Because they have such a respect for his knowledge
of the industry, which I freely admit, and these men being business
men, unskilled in the law, respect him so highly that when he gives
an opinion with respect to clearance, overbuying, premature adver-
tising or the like, I have found that they usually follow it. It might
be that they reach an independent conclusion upon the subject, but
I feel that they are very much influenced by his o inion.

That arises from a provision in the code which says that anybody
who may have an interest in the proceeding can appear and take
part in it. If that were eliminated and only the parties actually
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concerned, complainant and defendant, were permitted to appear
before those boards, that particular condition would be eliminated.

Senator BARKLEY. If a decision rendered between Bill Jones and
Tom Smith is going to affect the general industry and others interested
in the decision, it seems to me that it is proper that they should be
given the right to appear. If it only means that the effect of the
decision is going to be upon two people, one on one side and one on
the'other, then no outsiders should come in, but if it is such a decision
as will affect the whole industry, it seems to me that everybody who
has an interest in the result of that decision should be allowed to
come in. I

Mr. ALBERT. I fully agree with you, but in 90 percent of the cases
where this element has been interjected, it has usually been only a
dispute between the two parties, without any interest whatsoever of
a producer or distributor.

I would like to point out one further thing, to show the absolute
fear of the local clearance boards of the Big Eight, and illustrate by
one case how this procedure op 'erates.I Warner Bros. in Newark own the Goodwin Theater. The Rialto
Theater is owned by an independent exhibitor. The Goodwin
Theater had previously been permitted protection of 14 days on the
Rialto Theater, which means that the Rialto Theater could not play
a picture which the Goodwin Theater had played until 14 days have
elapsed. That is known as "clearance." They learned that the
Rialto Theater was about to bring a complaint before the clearance
board protesting at this clearance.

Knowing that they could not sustain a clearance which had been
given them by the various distributors, they immediately applied to
the distributors and asked that the clearance be increased to 30 days,
and by this maneuver, in appearing before the clearance board where
the Rialto Theater was to now ask for a reduction of clearance from
30 days, they were in a better bargaining position, and the clearance
board was given the opportunity of saving its face by reducing the
clearance back to 14 days.

On the hearing before the clearance board, the Warner Bros.,
representative personally came in and admitted on the record that
not a single element of clearance laid down by the code authority to
determine how clearance should be fixed, was in favor of the Goodwin
Theater. He admitted on the record that the Goodwin Theater, to
use his own words, was a "can" in comparison with the Rialto
Theater, and that the Rialto Theater was a deluxe theater. I then
asked on cross-examination, "What element is in your favor? Why is
it necessary that you have clearance over the Rialto Theater if the
Rialto Theater is a deluxe theater and yours is a can; what is in your
favor?"

And the answer was, "Well, if we are not given clearance over the
Rialto Theater, we will have to close our door. We cannot compete
with the Rialto Theater."

That is absolutely tb most brazen statement that has ever been
made before any clearance board as to why a clearance should be
given. I have attempted on the part of independent exhibitors to
argue that before clearance boards and have been shown the door and
have been to!N, "Mr. Albert, we are very sorry, that is not an element
of clearmnce. If you bave to close your door, you have to close it." •
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Despile LhaL admission, the clearance board permitted them 14
days' clearance over the Rialto Theater.

The eyes of every independent exhibitor is on that case.'
We feel that we need a code. The code is the only thing that can

clean up the industry, but if we are going to have a code of that kind,
the independent exhibitors of New York will haul down their Blue
Eagle and let the code authority do their darndest to force us to
comply with the code.

The CHAIRMAN. The committee will recess until 2:30 o'clock this
afternoon.

Mr. ALBERT. Mr. Chairman, I would like to present for the com-
mittee, the Darrow Board report on the motion-picture industry.

The CHAIRMAN. We have it.
Mr. ALBERT. I would also like to file this brief.
The CHAIRMAN. Yes, it will go in with your testimony.
(The brief is as follows:)

INVESTIGATION OF N. I. R. A.-SENATE FINANCE COMMITTEE

(In the matter of the Code of Fair C -mpetition for the Motion Picture Industry)

BRIEF SUBMITTED BY INDEPENDENTr THEATRE OwNERs ASSOCIATION, INr., or
Nsw YORK CITY

STATEMENT

This brief is submitted by Independent Theatre Owners Association, Inc., of
New York City, an organization whose members own or operate approximately
350 theaters in the metropolitan district of New York, representing an investment
conservatively estimated at $150,000,000.

While the problems herein discussed and the objections made generally and
specifically to the Code of Fair Competition for the Motion Picture Industry,
hereinafter designated "Code", represent the experience of such independent
exhibitors with the code in the metropolitan area of New York, the objections and
criticisms herein made are pertinent and relate to the problems of independent
exhibitors throughout the United States.

HISTORY

The Motion Picture Code, as authorized by the National Recovery Act, became
effective December 7, 1933. The code does not represent the combined thought
of the various elements comprising the industry, but was written and promul-
gated by the Deputy Administrator Sol Roqenblatt, when the various elements
in the industry, producer, distributor, and exhibitor had found it impossible to
write a code.

It is significant to note that of the more than 600 codes promulgated pursuant
to N. I. R.A.,the Motion Picture Code is the only one which embraces iaanu-
facturer, retailer and purchaser, in motion-picture terms, producer, distributor,
and exhibitor. Despite the fact that the economic disharmony in the motion-
picture industry is illustrated by the fact that 47 different groups submitted
proposed codes, Deputy Administrator Sol Rosenblatt, when these groups could
not iron out their differences, took it upon himself to force a code upon the in-
dustry.

The national-industry meeting took place August 8 in New York City, when
Mr. Rosenblatt called a meeting and inaugurated the work of code drafting.
To assist him in the drawing of such code, he appointed three committees. Sidney
R. Kent, president of Fox Film Corporation, supervised the producer group and
Charles O'Reilly, the exhibitor-distributor elements. Charles O'Reilly was
appointed to act as the champion of the exhibitor, despite the fact that his pre-
dominant connection with the motion-picture industry is as the head of a com-
pany which sells candy-vending machines in theaters, the greatest proportion of
the business of which'lj done with the large producer, exhibitor, and distributor-
exhibitor companies. These committees were unable to agree on a code and
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Rosenblatt selected September 12, 1933, for public hearings in Washington to
attempt to iron out the difficulties.

Despite constant application to the task by September 25, Rosenblatt an-
nounced his conviction that it was impossible for the groups to reach an agreement
and announced that he would write the code himself. The delegates were dis-
banded and dismissed and summarily instructed to return to Washington the
following week, at which time Rosenblatt would announce his code.

One week later Rosenblatt announced his first draft of the code and immedi-
atelylall independent elements, both producers, distributors, and exhibitors,
broke out in open revolt thereat, refused to deal further with Roeenblatt and
formed their own association. Rosenblatt announced his intention of revising
the draft and on October 10, produced his second draft, which was practically
identical with the first and was met with the same revolt. After continuous
attempts to iron out the differences, Rosenblatt's code was promulgated, the
major companies in the industry being the first to acquiesce to it.

OBJECTIONS

As will hereinafter more specifically be shown, the Motion Picture Code is
designed to eliminate small enterprises engaged in the motion-picture industry,
and tends to discriminate against them. It is designed to and in practice does

promote a monopoly in favor of the large producers and distributors, popularly
known as the "Big Eight." The "Big Eight" is comprised of Warner Bros.,

R. K. 0., M. G. M., Paramount, Fox Film, United Artists, Columbia, and Universal,
It is earnestly urged that if the code is not amended the independent theater

owner will force out of business entirely or else will be dominated and controlled
by the large producers, distributors, and affiliated theater owners.

1. Administration.-The code functions through the code authority, which Is
the governing body of the whole industry and which, through its subsidiary ad-
ministration, agencies, local grievance boards, and local clearance boards, passes
upon and makes decisions and gives orders with respect to alleged violations of the
code.

Obviously therefore, the local boards which hear complaints in the first instance,
and the code authority to which appeals are taken from the decisions of the lower
boards, should have as members, representatives from each division of the industry,
producers, distributor, and exhibitor. The judicial tribunals of the code are
packed with producer, distributor, and affiliated exhibitor groups and the inde-
pendent exhibitor, who has no connection with producer or distributor as die-
inguished from an affiliated exhibitor, has not adequate representation on these

boards. I
Of the 10 members of the code authority, which is the supreme judicial body,

the investigations conducted by the Darrow committee reveal, and the finding
cannot be contradicted, that 5 represent the Big Eight and that of the re-
maining 5, only 2 were in no way connected with affiliated producers, distribu-
tors, and exhibitors.

The most damning Indictment of the code is that its highest judicial tribunal,
which appoints the lower bodies is not constituted as a result of election or selec-
tion of the members of the industry whatsoever. U pon what basis or by virtue
of what authority these men were appointed to the code authority is not apparent.

An equally peculiar provision of the Motion Picture Code makes the code
authority a self-perpetuating body which cannot in any way be changed.

By article II, section 2, paragraph D, of the code it is provided that upon the
absence, resignation, ineligibility, or incapacity of any member of the code
authority to act, his alternate is to be designated by himself.

By reason of this provision, the code authority appointed by the Administration
will control all subsequent code authorities.

The unfair representation hereinabove pointed out will continue indefinitely
since it cannot be open to question that the present memhers of the code authority,
in appointing their alternates or successors will name someone from their respec-
tive companies or associations.

Not only, therefore, did the industry have no voice in the selection of the men
to administer the code and to rule over them, but they have no right in the future
to select the successors of these men.

The aforesaid article, section 4, permits the code authority to appoint com-
mittees, the members of which may include its own members or others not mem-
bers of the code authority and permits the delegation to such committee of any
and all powers 1 osseagsed by it. Nothing in the code requires the code authority
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in the appointment of such committees to see to it that each branch of the in-
dustry is adequately represented. As a result thereof, the committees which
have been appointed in practice have had no independent members whatsoever,
but in all events whenever an independent man has been present, he has been out-
numbered on such committee or on any board by the inclusion of producer and
distributor elements. f

The matter hereinabove criticized and objected to arises from a fundamental
fallacy upon which the Motion Picture Code, unlike any other code under N. I.
R. A. is predicated. That manufacturer, retailer, and purchaser can be ruled by a
single code. Such a philosophy of codification is incapable of doing justice to the
purchaser in the motion picture industry, to wit, exhibitor. This arises from the
fact that the producer and distributor are practically one in their interests. That
both are naturally allies against the exhibitor, and the theoretical division of the
industry into three branches by the code, actually results in a line-up of two
elements protecting and advancing their own interests as against the third.

In addition, unlike any industry in the country which caters to the public
at large, the motion picture industry is concentrated in the hands of eight produc-
ing and ditiuigcmais h BgEgt"I h itiution of product
aind in maigtesm vial oehbtrpatc hogout the industry
hsshowthtalothscopnemaecmocasagit the independent

exhibitor Ioretopotcthexiiinomoinptusin their affiliated
motion picture houses.

In no other industry, except in rare instances, does the manufacturer compete
directly and aggressively with his purchaser. In the motion picture industry,
through the chains of theaters set up by producing companies during boom
times, theaters owned by producers who sell product to independent exhibitors
compete for public favor with independent exhibitors to whom they sell their
product. The provisions of the code are designed with the evident purpose of
protecting and building up for the producer units these chains of theaters ownedor affiliated with the producer. This is shown by the set-up of the administrative
bodies of the code, as heretofore adverted to, and as will hereinafter be specifically
shown by reference to the provisions and to what has actually been practiced
under the code. The answer to how this was accomplished is a simple one
keeping in nind the fact that the code was not agreed upon by the various ele-ments iu the industry, but was promulgated by Sol Rosenblatt, the deputy
administrator. The code was promulgated not by members of the Industry,
but by Sol Rosenblatt. I I I ,

Rosenblatt was charged with having deliverately and designedly fashioned a
code which favored the producer-distributor elements in the industry as against
the exhibitor, which extended the monopoly which they had in the production
field to the exhibition field and which gave no protection therefrom to the inde-gendont exhibitor. This charge was predicated upon the fact that Sol Rosen-
latt while actively engaged in the practice of law, was associated with the office

of Nathan Burkan, who was s member of the board and attorney for Columbia
Pictures Corporation and also is member of the Board of United Artists, both of
whom are among the Big Eight. This bias and prejudice against independent
exhibitors was admitted by Sol Rosenblatt in a meeting with idependent exhibi-
tors.
* It is significant to note that not a single note was taken of any of the hearings
before the Administrator of the matters which were discussed and that upon
one occasion, when an independent exhibitor's attorney attempted to take notes,
the Administrator refused to proceed with the hearing.

The Darrow committee found as a fact that Rosenblatt was prejudiced and
biased and recommended tbat he be removed. Rosenblatt was given every
opportunity to answer the charge against him and was twice present before the
Darrow committee, but refused to testify. I
* The stranglehold that the Big Eight have upon the code authority and upon

the industry is amply demonstrated by the fact that despite this finding and recom-
mendation of the Darrow committee, no further investigation of the qualifica-
tions of Mr. Rosenblatt was ever had by any authority and Mr. Rosenblatt is
today still the head of the Motion Picture Industry Code.

Another ,alient feature demonstrating the favoritism and partiality shown to
producer and exhibitor is the fact that there is no provision in the code what-
soever, for the punishment of producer or distributor who violates any provision
of the code, where an exhibitor is injured, but yet on the other hand, if exhibitor
is found guilty of a breach of the code, the code authority Lva s the right to order
producers andl distributors to refrain from supplying him with product, which
means he must close his theater. -1
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UNFAIR PRACTICES

1. Forcing shorts--One of the most detrimental practices in the industry,
costing exhibitors millions of dollars without any return whatsoever, is the
practice Indulged in by the "Big Eight" of forcing the exhibitor to purchase an
exorbitant amount of shorts before they will sell him feature pictures.I A well balanced program in a motion picture theater will consist of one or two
feature pictures, a short educational picture, a newsreel, and in addition perhaps,
a sho*t comedy. The latter three types of pictures are denominated shorts in the
industry, and are usually one real or two reels in length. All of the major
producers, in addition to their feature length pictures, make shorts. The
practice has grown up in the industry indulged in by all of the Big Eight to
refuse to sell their feature pictures unless the exhibitor also purchases their shorts.

It must be kept in mind that a mc,-n-picture exhibitor has only a definite
and fixed time and medium for the releasing of his product. Undike a merchan-
dise retailer, he cannot enlarge his premises to provide for additional stock, nor
can he store merchandise and gradually eliminate the same. His product changes
at most three times a week and in most cases only twice a week, and the time
element involved permits him to exhibit in one show, one or two features and
two or three shorts. By reason of the uneconomic practices in the motion-
picture industry, which are a byword to the public, the production of shorts in
the industry far exceeds the capacity to exhibit in theaters.

As a result, by each producing company insisting that an exhibitor to obtain
features must purchase shorts with them, the anomalous situation is presented
of an exhibitor being forced to buy so many short subjects and newsreels that
he cannot possibly exhibit the same, and despite having to pay for them, is
unable to use them.

The records demonstrate that exhibitor after exhibitor has been forced to
urchase hundreds of shorts which he cannot possibly play. This additional
urden is not placed on the theaters owned and operated by the producing com-

panies or upon the chains of theaters which are affiliated with them. Not only
does this practice increase the overhead of the independent exhibitor, but it also
makes it impossible for the independent exhibitor to purchase shorts from the
independent producer. It is manifestly unfair to the exclusive producer of short
subjects who has no feature pictures to sell, since obviously when the time card
of the exhibitor is filled by short subjects purchased from the Big Eight, he
cannot possibly purchase shorts from the independent short producer. This, by
this practice, both the independent exhibitor and the independent producer are
injured.

This evil was too prevalent and too well known to be passed over by the framer
of the code. In recognition of it, article V, section D, part 5 of the code was

,enacted, which provides that no distributor shall require as a condition for the
purchasing of features that the exhibitor purchase a greater number of short
subjects in proportion to the total number of short subjects required by such
exhibitor than the proportion of the feature pictures bears to the total number of
feature pictures required by the exhibitor.

The provision, does not more than recognize the existence of an evil and In no
way remedies the same. In the first place, it exempts newsreels from the opera-
,on of the provision and practice has shown many exhibitors overstocked in

'ikswsrecls having been forced to purchase four to five newsreels from different
companies. With respect to this type of short, the evil is even greater since only
one company's reels can be used under any circumstances, as they usually cover
the same important news paints. In addition thereto, the provision ts impractical
in requiring the revelation by the exhibitor of the coxjtract which he has with other
distributors and involves the necessity of intricate mathematical computations in
order to reach a result.

That any such condition and burden should be imposed upon an exhibitor is
self-evident manifestation of the unfairness of the provision and of the partiality
toward the producer distributor. Under all circumstances, the provision still
allows the distributors to force upon the exhibitors more short subjects than they
can use.

The attorneys representing the Independent Theater Owners' Association of
New York City, have aince the institution of the code handled in the neighborhood
of 150 cases for independent exhibitors, all of which involved this very practice
in the industry. The distributors are still forcing shorts and these cases all arose
by reason of the shorts forced upon him and his inability to pay for them.
I This arises first from the impractical nature of the provision with respect to

shorts, and secondly, by reason of the fact that there is no punishment contained
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in the code in the event that a distributor disobeys this provision. Upon con-
tracting for features, the exhibitor is told exactly what he was before this provision
was enacted in the code: "Buy our shorts, or you can't buy our features." Out
of these 150 cases, every single one was settled with the distributors and not a
single one has gone to trial since the code has been enforced by reason of the
inability of the independent exhibitor to antagonize the distributor.

Statistics reveal that out of 1,020 complaints tried before the grievance boards
in the first 8 months operation of the code only two complaints were filed com-
plaining with respect to forcing shorts. This undoubtedly is due to the well-
founded belief that no relief can be obtained from the code by reason of any such
complaint, because of the nature of the boards as heretofore referred to. , ' ,

It is significant that both these complaints were dismissed. Although counsel
for the independent theater owners of New York have vigorously prosecuted
and defended many cases before the grievance board and the clearance board of
New York, and, as before stated, have defended approximately 150 court cases,
all of the subject of forcing shorts, It was thought a waste of time to bring any
of these to the attention of the code authority In New York.

Only one provision can remedy this evil in the industry. An absolute prohbi
bition against any requirement that an exhibitor be forced to purchase shorts
in order to receive features from a distributor and the levying of severe punish-
ment upon any distributor who refuses to abide by such provision.

PERCENTAGE BASIS AND PREFERRED PLAYING TIME

The independent exhibitors protest against a custom which had been slowly
developing at the time of the formation of the code and which has been now
sanctioned and aided by the code. The custom has slowly grown by which a
distributor leases pictures on a percentage basis, providing that a percentage of
the gross receipts of an exhibitor shall be the rental for a picture and also providing
a minimum guaranty.

The records in the Industry will show that for subsequent runs of a motion
picture, independent exhibitors pay a much higher percentage than do affiliated
exhibitors, an independent exhibitor paying at times as high as 35 and 40 percent
of his gross receipts for a picture. This, taken with his fiat rentals, for the other
pictures on his program, leave him practically nothing as his profit.

As If this were not bad enough, superimposed upon this custom, distributors
now demand that such percentage pictures which are usually the best pictures, be
given preferred playing time-usually Saturday or Sunday. This actually nets
the distributor an even greater return, by reason of the fact that these 2 days
are equal to two or three times the value of the other 5 days in the week as far as
receipts are concerned.

Another evil of this practice is that it forbids in many cases the independent
exhibitor showing these features to the best advantage. Many exhibitors would
prefer to play these exceptional pictures during the week In order to attract
patrons who might not otherwise attend and play their other pictures on Saturday
and Sunday when they did not need such strong pictures to attract their customers.

In addition thereto, a great many of the pictures released by the distributing
company on this basis cannot be played on Saturday and Sunday ordinarily, by,
reason of the great number of children which attend the movies on Saturday and
Sunday and for whom these pictures are not suitable.

By this provision, the control and operation of his theater is taken out of the
hands of the independent exhibitor and placed in the hands of the distributor.
This provision also works a hardship on the independent distributor who may
have a worth-while feature but who cannot have it played on these preferred days
since the Big Eight monopolized them.

This provision of the code, article V part 9, should be entirely eliminated as
being solely for the benefit of the distributor and to the actual detriment of the
exhibitor.

Not satisfied with permitting a distributor to determine when a picture shall
be played, the code also permits the distributor to force the exhibitor to charge
a certain admission price for a particular picture,

Article V, subdivision E, part 3, section I-B, forbids an exhibitor from lowering
the minimum price of admission specified in his contract with respect to a par-
ticular feature. Patently, this permits producers and distributors to force an
exhibitor to raise his price of admission for a particular feature.

Aside from the injustice of any regulation of the exhibitor's business by the
distributor, it is generally the custom for a theater to have a special scale of
admission and since his admission price obviously would never be lowered by
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the license contract, the provision would undoubtedly alienate many of his patrons
who would object to paying an increased price over the ordinary scale of admis-
lion to see a successful picture. The result sought and which has actually been
accomplished is to induce patrons to see the picture in the first instance at the
higher price affiliated theater.

REBATES.
A proviion aimed directly at the independent exhibitor is section 2 of article V,

subivwion E, part 3. This section forbids an exhibitor from attracting patrons
by giving gifts tO him.

It is usaly the independent exhibitor who thus attempts to attract patrons to
make up for the fact that he is forced to play pictures after they have been played
At the afflated theater in his neighborhood.

Independent exhibitors protested vigorously against any inclusion in the code of
Ay such provision, and by virtue of such protest and reaming how patent was the
intent of the provision, the propounder of the code provided that such provision
shall only be effected in, the vent that 75 preen o he exhibitors in a territory
occsent theretq. ,

It Is worthy of note that this provision is practically a nullity, since so very few
territories, if any, have consented to its enforcement.

PUNISHMENT

Is it not queer that with all the injunctions and prohibitions placed upon pro-
ducers, distributors and exhibitors in their mutual relationships, that the only
provision in the code providing punishment for disobedience should provide such
punishment only in the event of its disobedience by an exhibitor.

In addition thereto, the punishment is so excessive as to be confiscatory and
to bludgeon exhibitors into obedience of the code for fear of consequences. As
an example, if an exhibitor fails to comply with his contract with the distributor
calling for a certain admission price, by article V, subdivision E, part 3, section
3, the local grievance board may prohibit distributors not only from selling him
pictures in the future, but from delivering to him the feature to which he may be
entitled under existing contracts.

Called upon to defend himself before a board packed with producer and dis-
tributor interest, and if containing an independent exhibitor, one who of necessity
is in competition with him, what chance has such vidating exhibitor of receiving
fair treatment.

This section should absolutely be stricken from the code. It Is there only as
weapon to distributors and for no other purpose. It is believed that this see-

tion has never been made use of, since it obviously is vilative of the constitu-
tional rights of a defendant. However, when and if used, is capable of such
swift execution and such vast injury that its presence is a potent threat against
and exhibitor forcing him to comply with the code revisions.

The attorneys for the Independent Theater Owners of New York City, when
forced to do so, have defied the local boards to exercise the authority given bythis motion, but it is also known that many independent exhibitors who belong

to association, appear before these boards without counsel and terrorized by
this provision, have complied with the code rather than permit the closing down
of their theaters for the period of time which it would take to obtain an injunc-
tion' in the courts against the use of this weapon, at an expense far greater than
the cost of complying with the provision.

.. PREMATURE ADVERTISING

A section of the code which is aimed solely to protect that affiliated exhibitor
is article V subdivision (E), part 5, providing that no exhibitor shall advertise
the exhibition of a motion picture prior to Its exhibition by any exhibitor who
shall have the right to play the picture before him. This section is obscure, and
in practice at least the local grievance board in New York has had a very difficult
time in attempting to exactly interpret Its meaning.

In practice, this section has been used by affiliated exhibitors--in particular,
Loew s-to harass independent exhibitors who indulge in the practice of advertis-
Wng films in a manner that has been recognized since the inception of the Industry.
No better criticism of this section can be here given than to incorporate the
minority opinion of one of the members of the grievance board of New York,
William Yoost, in a complaint brought by Loew's Rio against the Heights Theatre
for premature advertising. The opinion follows:
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"CAsE No. 80 : . .. .... , ,

."AuTnus 16, 1934.
"Lew's Rio v. Heights, in the matter of premature advertising.- - " . I
"It is my belief that this provision of the edde is harsh, unfair, and works a

particular hardship upon independent exhibitors who run subsequent run pictures.
"The practice of advertising 'coming films' at any period of time has been a

long-established custom in the industry, acquiesced in and engaged in by aU
alike, and recognized as one of the fair methods of competition. The lot of the
subsequent run exhibitor in attracting patrons Is difficult enough without inpos-
Ing the burden upon him or attempting to attract patrons solely by informing
them on the spot of the immediate-picture playing at the theater. , '

"However, the greatest inequity and hardship of the section is the favoritism
it unwittingly permits to the large chain theaters. This arises by virtue of the
fact that the first-run theater in a large chain can waive, and it has been brought
out in this case that in the case of Loew's has waived the provisions of this section
as against the violation thereof by its own subsequent-run theater. In this
manner the subsequent-run theater of a large chain is permitted to unfairly com-
pete, by premature advertising, and have an undue advantage over the Inde-
pendent exhibitor who competes with said subsequent-run exhibitor. '

"It may be that in other parts of the country this particular section can work
more equitably, but in the metropolitan district where clearance is very short
and where chain and affiliated exhibitors bitterly compete with independent
exhibitors, each soliciting the same neighborhood, the section is incapable of
working justly.

"The result will be and has been that it will be honored more in the breach
than in the observance, which will tend to a disrespect for the code generally
with the attendant evils thereof.. "It is respectfully submitted that this section should be stricken from the
code, or considerably modified in Its application and that in all events the excep-
tional situation existing in the New York metropolitan district should be taken
into consideration by the section.

"Respectfully submitted.
"WILLIAM, Yost.",

As pointed out in this opinion, a relative advantage is given to the affilated
exhibitor, since one theater in the chain may waive this provision with respect
to another theater in the chain, thus permitting this second chain theater to
advertise while prohibiting the subsequent run independent theater from
advertising.

It is respectfully submitted that this section should also be eliminated from
the code.

CLEARANCE

The most vital and important element in the success or failure of a motion-
picture theater and the greatest source of revenue to a theater is its ability and
right to display motion pictures as soon as possible after their release. The
industry is run on the proposition that the finer theaters have the right to play
the pictures first, and the inferior theaters later.
.Tils differential in playing time, before the inception of the code, was known
as "protection." The de luxe house ostensibly paying more for the films, charg,
ig a higher admission price and having finer appointments in the theater received
the films first for exhibition. Its contract provided that the house competing
with it should not be permitted tb play such films within a certain time after he
shall have completed playing the film. Therefore, the second run of a picture
had to wait 7 days for the film, and subsequent runs were set back accordingly.
The greater the length of tiwn that an exhibitor could play the picture ahead of
his competitor, necessarily resulted in greater profits to such exhibitor, for it is
undisputed in the industry that the public will go to the theater first playing a
picture, no matter what the condition of the theater, rather than wait to see the
samepicture later on at a finer house.

Under such circumstances, before the inception of the code, affiliated exhibitors
by reason of their association with distributors and producers gradually widened
the amount of protection given to them until the independent exhibitor was forced
to play a picture weeks after the affilated exhibitor. Affiliated and large circuit
theate, vere able to secure such protection against subsequent run theaters as
resulted in the independent exhibitor having to wait to show pictures until all
affiliated and circuit theaters in his particular neighborhood had shown such.
pictures, this despite the fact that statistics reveal that in a great number of
cases, the independent exhibitor had the finest house in the section.
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Before the inception of the code, the only relief which was obtainable by inde-
pendent exhibitors-and which relief was n certain cases obtained-wa to sue
civilly to reduce such protection upon the ground that the producers and dis-
tributors were acting in conspiracy with affiliated theaters.

Independent theater owners subscribed to the code mainly by reason of the
fact that on Its face it seemed to attempt to remedy this situation. By reason
of the publicity to which the code would be subject, and again demonstrating
the leaning toward producers and distributors, the harsh word "protection" in
referring to this situation was changed in the code to "clearance.

The only solace that the independent exhibitor could get from the code was
the anticipation that the clearance boards would clear up this situation. In
ctual practice however, the situation has become even worse thanit was before.
y reason of the fact that the code authority is not representative of the exhib-

itor, but is dominated by producer-exhibitore and distributor-exhibitors, by virtue
of which the voting strength of these boards is marshaled in the interests of
those directly opposed to the independent exhibitor, the independent exhibitor
has been able to get no relief before these boards.

It is an open secret in the city of New York--and many members of the clear-
ance board in New York will not deny ,-that an independent exhibitor can
obtain no relief from unfair clearance given an affiliating exhibitor.

The most flagrant example of what the independent exhibitor must face who
appears before a local grievance board is manifest in the case of the Rialto Theater
in -ewark against Warner Bros.' Goodwin Theater, now on appeal to the code
authority, being Appeal Case No. 379. In that case it is unnecessary to go into
the facts, by virtue of the brazen admifsions made by Warner Bros. at the trial
of the case. The theaters are within 2 blocks of each other and are competitors.
Each charges the same admission price. Warner Bros., at the tial of the case
before thelocal prievance board, admitted that the Rialto Theater was a de luxe
house In comparison to its (Warner's) theater and that its theater was a "can"
to use the words of the Warner Bros.' representative. Said representative also
admitted that every element laid down by the code authority for the fixing of
clearance was in favor of the Rialtd Theater. Warner Bros. claimed that by
virtue thereof, unless its theater was given protection over the Rialto Theater, the
Goodwin Theater would have to close its doors.

The Rialto Theater was opened by its operators after having previously been
closed for some time. When it was opened, the Goodwin Theater was given
14 days' protection over it. Learning that the Rialto Theater intended to file a
complaint against it, the Goodwin Theater asked the distributors for 30 days'
protection, and despite the fact that no such protection between two theaters
was anywhere existent in New Jers.y nor had ever previously been given, such
protection was ranted to Warner Bros. upon its demand. It is obvious that
30 days' protection was asked for in order to place Warner Bros. in a bargaining
position with the clearance board, and to enable the clearance board to save
its face and reduce the protection. Despite the fact that no element of clearance
was in Its favor, the clearance board voted to grant 14 days' protection to the
Goodwin Theater.

While it may be unbelievable, a representative of Warner Bros. sat upon the
board in judgment of a case in which Warner Bros. was involved, over the objec-
tion of the Rialto Theater. That Warner Bros. wanted to maintain only the
14-day protection is manifest from the fact that this representative of Warner
Bros. concurred in the opinion. The decision of the local board is incapable of
comprehension, though its bias and prejudice is manifest by virtue of the fact
that when Warner Bros. owned both tie Rialto and the Goodwin, the Rialto had
protection over the Goodwin.

The only reason that can have permitted the local clearance board to render
this decision is the fear of the members of taid board that to remove this protec-
tion from Warner Bros., Goodwin Threater might result in retaliatory measures
by the powerful Warner Bros. circuit or producing company.

Another flagrant example of the strangehold which producer-exhibitors and
affiliated exhibitors have on the code and the industry is evident from the follow-

ihe Scarsdale Theater in Westchester County was erected at a cost of $470,000

and is a deluxe house. This theater is 10 miles from New Rochelle, 6 miles from
White Plains, and 10 miles from Mount Vernon. The theater charges ac.nission
p rices higher than the affiliated circuit houses In these cities, by virtue of the fact
that it caters to the very exclusive clientele which resides in Scarsdale, a wealthy
suburb of New York. Despite that fact, this theater Is forced to purchase film



INsTIGATION, OF NATIONAL RECOVERY ADMINISTRATION 1825
and to give protection to the Loew and R. K. 0. houses in these cities and to
other affiliated exhibitors' hours which are as far as 16 miles from the Searsdale
Theater. The house is so fine a house that it is enabled to provide automobile
service for such of its patrons as request it... .

Despite the evident superiority of this theater, however, it is forced to play
pictures after the Loew and R. K. 0. houses, in order that the inferior theaters
operated by these affiliated exhibitors might have their revenue enhanced by being
permitted to playt pictures at the earliest opportunity.
* The provision in the code providing for the fixing of clearance between theaters

is a good one, if in practice the true purposes were enforced and carried out.
The actual result, however, has been to inspire in independent theater owners a
contempt for the code and a disinclination to have anything to do with It. Future
assent of independent exhibitors to the code is dependent solely upon a fair and
just application of the provisions with respect to clearance. This cannot be in the
leastsasured if tne present set-up of these boards is to be continued.

APPEAL

A provision of the code wnich upon first reading seems eminently equitable and
fair Is article VI, pArt 1, section 7, which provides that on appeal from a decision
of the clearance board the parties may present additional evidence. In practice
this has worked to the complete disadvantage of the independent exhibitor. In
every case the independent exhibitor, cognizant solely of the facts with rest
to his own theater, has exhausted his evidence before the local board. Upon
appearing before the code authority to argue nis appeal, he is usually met with a
great barrage of additional evidence and facts amassed by the affiliated exhib-
itor which he has had no opportunity to contest or prepare for.

This provision in the code is unique in the extreme, in permitting additional
evidence to be presented before an appeal body. Its utter and obvious unfair-
ness is apparent with respect to exhibitors located far from New York, where the
code authority meets, who travel perhaps thousands of miles to argue their
appeals, only to find that they must combat additional evidence not submitted
below.

It can safely be said without fear of contradiction that affiliated exhibitors have
designedly taken advantage of this provision to hold back evidence before the
local boards, since the decision is stayed pending appeal.

MMBEBRSHIP OF THE BOARD

Article VI, part 2, section 6, provides for the appointment by the code au-
thority of the members of the local boards. It provides that the local boards
shall consist of 2 representatives of distributors, and 2 representatives of exhibi-
tors--one an affiated exhibitor and one an independent exhibitor-and I person
representing the code authority, not connected with any branch of the motion-
picture i Wcustry.

Inasmuch as the distributors' interests are identical with those of the affiliated
exhibitors, the set-up of the board results in actual practice in a vote always 3 to
1 against the independent exhibitor. The insurmountable difficulty of the inde-
pendent exhibitor In obtaining a favorable decision from a board so constitutedis obvious. •

PARTIALITY TO AFFILIATED EXHIBITORS

Article VI, part 2, section t of the code demonstrates beyond cavil the prefer-
ence and partiality shown by the proponents of the code to the affiliated exhibitor.
This section prevents an exhibitor from making any complaint to a local grievance
board raising from the fact that a distributor has licensed its own motion pictures
to a theater under its own operation. Thus, if a distributor in licensing its
pictures distinctly, deliberately and confessedly favors Its own theater, even
unfairly, the independent exhibitor has no redress. There Is no rhyme nor
reason for such a provision in the code except to unduly and illegitimately protect
the affiliated exhibitor.

FUNCTIONS OF THE BOARD

Article V, subdivision (E), part 4 of the code provides that no exhibitor shall
transfer the ownership or possession of a theater or theaters operated by any
such exhibitor for the purpose of avoiding uncompleted contracts for the exhi-
bition of motion pictures at such theater or theaters, and that any disputes or
controversies wita respect to any transfer shall be submitted to and determined
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the local grievance board and the findings of such board shall be binding upon
parties concerned. The weaknesses of the code in attempting to codify all

matters with respect to producers, distributors, and exhibitors are manifest in
this section.

In elementary form, this section provides that an exhibitor may not make a
fraudulent transfer of his theater or theaters to avoid his film contracts-yet, as
shown by the foregoing, sfter making such transfer his act will be passed upon by
producers and distributors so affected or most likely to be affected by such transfer,
Mcb an act as here prohibited is one of the most difficult to prove in a court of

lawgand yet such power is given to biased persons in the industry. ,
Attorneys for the independent theater owners of New York found-it necessary

to defend an independent exhibitor on such a charge. The only evidence that
was submitted was the oral testimony of the attorney for the distributor, who
testified to what his beliefs were and to the bare facts showing change of owner-
ship of a theater from one corporation to another. Over protest of counsel at
such a travesty of justice (the records of which are available to this committee)
the local board found the independbtt exhibitor guilty of such transfer. On
appeal the finding was sustained.

In & court of law, voluminous briefs as to the legalities of the use of the 6or-
porate structure would have taxed a judge to determine the merits of the case-
aud yet, after a short presentation which would constitute a summing-up in a
court of law by the attorney for the distributor, the independent exhibitor was
branded as a fraud,

The counsel herein advised the exhibitor to completely ignore the decision, and
upon information and belief nothing has resulted from such decision. -

The matter is mentioned for two purposes: First, to demonstrate another bludg-
eon which has been placed in the hands of producers and distributors; and
second, to show the type of proceedings before the local boards.

Words cannot describe the conduct of these proceedings. Anything that a
witness may wish to say is permitted to be presented before the board. All
evidence of any kind, nature, or descriptions-however irrelevant, flimsy, or
inferential-is permitted to be presented. But the most outstanding abuse which
is prevalent in the New York local board-and which probably is also true of other
local boards-arises from the following statement of facts:

An attorney who represents the film board of trade (the Big Eight) is present
at practically every hearing before the local clearance and grievance boards.
Literally, he is counsel for all of the members of the boards, by virtue of his
relationship with their companies. On practically all cases his advice is asked for
and givan; and his opinior. in cases which do not directly involve affiliated exhibitor
against affiliated exhibitor or distributor against producer is taken without
question or qualification.

By no means is this meant to convey that this attorney attempts to influence the
board or force his opinion upon it; but by virtue of his knowledge of the industry,
his connection with the Big Eight and his probity and the respect which is felt
for him by members of the board, his opinions are taken as matters of law. '

It was this attorney's "testimony" that resulted in the decision with respect
to the transfer above referred to, which, if given by any other attorney, would
have received no weight whatever, as being hearsay. Upon objection being raised
to his interjecting hims lf into practically all cases, the answer is that distributors
and producers are concerned in all cases and have a right to be heard as they may
be affected.. The code should be amended to provide that only such parties may be heard
as are actual parties to a complaint.

THE RIGHT TO BUT

One of the most important problems of the film industry, which is In no way
treated in the code, is the right to buy. The motion-picture business Is the only
one in which persons of creditable standing, with large investments and unim-
peachable finances, are unable to purchase products necessary in the conduct of
their business.

The existence of this situation was recognized and continually discussed at the
preliminary code hearings. The neglect to in any way refer to it, perhaps more
than anything else, reflects how much the code is producer-inspired. That this
situation exists, attests to the monopoly in the field of the Big Eight. '

To propose as a code, which has as Its philosophy purported attempt to impose
conditions which shall insure fair competition without even treating of this sub,-
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Jeot, Js farcical. It must be admitted that a remedy for this situation makes
necessary a revision of the present sales methods and policies of distributors and
producers, but that is precisely the purpose of the code.

BLOCK BOOKINGS

An evil In the industry so patent and so obviously wrong as to have been the
subject of public comment and censure by organizations of patrons is block
booking. By this practice, an exhibitor is forced at the beginning of the season,
without any knowledge whatsoever of the type of picture he is purchasing, to
contract for the entire output of the distributor for that season. As a result, an
exhibitor is required to purchase from 40 to 60 pictures from a distributor; and by
reason of the excessive cost, must play these pictures, whether they be good or
bad.

Aside from the fact that this violates every principle of bargaining and ade-
quately demonstrates how much at the mercy of the distributor an exhibitor is, the
short-sighted continuplion of this particular practice has led to injury to the
producer and distributor branch also.Confident that an exhibitor must of necessity blindly buy his entire product,
producers have been able to cater to any of their whims in the production o*
pictures, with the result that the quality of Pictures, except in rare cases, has
fallen to mediocre level. The best evidence thereof is the fact that even so enor-
mous an inertia and apathy as exists in the American public was finally aroused
and led to the formation of the Legion of Decency as a weapon to enforce the
improvement in the quality of motion pictures.

This problem washandled with the same clever psychology as all others were
in the code, where advantage to a producer had to be maintained but where some
gesture had to be made to the exhibitors. Instead of the content of the appli-
cable provision (art. V, subdivision F pt. 6) declaring that an exhibitor must
continue to buy all the product of a distributor, and without using the oppro-
brious term "block booking" the writer of the code worded the section in such a
manner as to create an impression that exhibitors were getting a great boon in
being permitted to cancel 10 percent of the pictures which they had purchased,

The section in question permits an exhibitor seemingly to eliminate 10 percent
of the product contracted for, but only upon so many conditions that the per-
mission is practically valueless.

The first condition, dear to the neart of producers, is that the exnibitor must
have purchased all of the product. In this manner block booking is assured and
perpetuated. Second, before he can avail himself of the privilege, he must first
prove that he has fully compiled wita all of the provisions of the contract. Thus
another aid is given to the producer, in that the film board of trade is constituted
a collecting agency to insure an exhibitor paying for his product.

In addition, the privilege is extended only to exhibitors whose film rentals
average $250 or less per picture. This insures the "benefits" of tne clause to the
smaller independent houses, but denies it to the larger independent houses who
pay more for film and who actually compete with the affiliated theaters. Thus
are perpetuated the advantage of producer and affiliated theaters.

Since all 60 pictures of a distributor are not released at once, but seriatim, the
remaining condition of the privilege, that 1 in 10 may be eliminated as released,
practically nullifies the whole privilege. Out of the first 10 pictures released by
a distributor, 3 may be in the class which an exhibitor might seek to eliminate:
yet by the code, he can only eliminate 1. He is therefore forced to play the
remaining

Only one provision can adequately protect the exhibitor and also protect the
producer from his own folly-an entire elimination of the necessity to book the
total output.

LABOR PROVISIONS

That the drafter of the code is concerned only with great and powerful interests
and their protection is evident from the provisions of the code dealing with labor,
and particularly that section thereof as refers to the employees of exhibitors,
article IV subdivision C.

The code sanctifies the American Federation of Labor and fixes as the standard
of wages and hours that which exist in the American Federation of Labor unions
in particular territories.

This one section of the code has cost exhibitors, since its inception, hundreds
of thousands of dollars, not only In salaries but in damage to their theaters, by
reason of the terroristic activities of the American Federation of Labor unions
in seeking to enforce this provision of the code. In New York City the theaters
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of the independent exhibitors have been the battleground of three different
unions, contesting for supremacy in the field.

With the New York situation in mind, a section was written into the code,
intending to provide that a scale should be fixed in the city of New York by
arbitration. In the 2 years since the code has been in force, no such scale has
been fixed.

Fearful of the power of the American Federation of Labor and contrary to his
express promises to the independent exhibitors and to the very intent of section
6-B of the article, Sol Rosenblatt, by cryptic and deliberately evasive language,
has nfuddled the motion-picture-operator situation in the city of New York
beyond cleaning up.

Local 306 of American Federation of Labor in the city of New York is a rack-
eteering union, whose terroristic activities have been repeatedly enjoined in the
courts of New York State. By reason of these activities they have successfully
forced upon the New York territory in a great number of theaters the principle
that the operation of a motion-picture machine requires the attendance of two
men at one and the same time. This was accomplished solely for the purpose of
swelling the coffers of the union by reason of the increased possibility of assess-
ment and taxation upon the members who obtained excessive salaries by virtue
of this overmanning of the booths.

Despite the facts that riots have occurred, that theaters have been bombed,
that persons in the industry and the public at large have been assaulted, the code
authority has done nothing to remedy the situation. Despite the fact that the
matter has been called to the attention of the Department of Justice, nothing
has been accomplished toward bringing the racketeering elements in 306 to
justice. This, although the American Federation of Labor has twice found it
necessary to remove two different presidents of the local when the books of the
union showed with respect to each that millions of dollars were unaccounted for.

The instant matter would, of itself, require a full brief for proper explanation
and enlightenment. The independent exhibitors of New York have successfully
been able to resist the guerrilla tactics of local 306 without any aid from the code
authority or from the police force of the city, State, or Nation, and will continue
to do so. They will continue to resist such terroristic activities with the weapons
at their command, having long since given up any hope that help would be forth-
coming from city, State, or Federal police commissioners who take orders from
politicians, who must look to the American Federation of Labor for votes to
continue them in office.

CONCLUSION
The foregoing brief intends only to call to the attention of the committee the

malodorous provisions of the code, its sympathy with the "big eight", and the
big American Federation of Labor. To adequately cover all the various phases
herein contained would require a brief far beyond the scope of this hearing.

The only praise that can be given to the code is that it has solidified independent
exhibitors throughout the country by clearly showing to them that their very
existence is threatened by the "big eight."

Unless relief is granted to independent exhibitors, it is predicted that within a
short time thousands of independent theaters throughout the Nation will be
forced to close their doors.

It is again respectfully pointed out that the evils herein complained of are not
the result of hindsight, not a realization that provisions of the code were faultily
or mistakenly drafted (for the code is the work of Sol Rosenblatt and not the
industry). All of these evils were pointed out to Sol Rosenblatt in a brief sub-
mitted to him by the independent exhibitors and the predictions made in such
brief have been borne out in practice.

The future of the industry rests with this committee.
Filed herein is a copy of the proceedings and of the report of the Darrow com-

mittee. Despite the protests of the independent exhibitor having been sustained
by the Darrow committee and recommendations made with respect thereto, the
report of the Darrow committee has resulted in no cure or even attempt to cure
the vices shown.



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1329
It is urged that since this committee is a legislative body and not a political

appointment, that if the contentions of the independent exhibitors here set forth
are sustained, that this committee militantly act to remedy the same.

Respectfully submitted,
WEISMAN, QUItNN, ALLAN & SPnrr,

Attorneys for Independent Theatre Owners' Association, Int., of New York City.
MILTON C. WEISMAN,
MELVIN A. ALBERT,

Of Counsel.

(Whereupon, at 12 noon, a recess was taken until 2:30.)

AFTER RECESS

(The hearing was resumed at 2:30 o'clock in the committee room of
the Committee on the District of Columbia in the Capitol building. )

Senator BARKLEY. The committee will come to ordc,. Is Mr.
Harrison present?

TESTIMONY OF ROBERT E. HARRISON OF PHILADELPHIA, PA,

(The witness was first duly sworn by Senator Bakley.)
Mr. HARRISON. I took oath, I think several times, to defend the

Constitution against all of its enemies, and I feel that time has arrived
when I must try to fulfill that oath.

The history of this country shows that it has been built up upon
the individual initiative and strength of character; that our Constitu-
tion grants everyone born the right to exercise this initiative, no
matter how poorly born from a material standpoint, to rise to the
greatest of heights.

That due to the influx of the lower classes of European immigration,
which were and are unfit to irk out an existence in their native country
and realizing the advantages to be derived from this country have
brought with them the contamination of the mistakes of European
ideas.

We have only to look at the dole system of England and its effects.
We have only to look at Sw-itzerland with its labor laws (which are
very similar to the N. R. A.) which leaders generally are agreed is the
cause of the stagnation of Switzerland, and which you are endeavoring
to enact today.

Can we not, therefore, take serious consideration of and profit by
the mistakes of these older -ountries. Instead of allowing them to
drag us down to their level, we should strive to maintain our high
American standard of liberty and living conditions.

That the psychology of th,3 N. R. A. is toward a form of degeneracy.
The following observations are personal views of not only myself,

but of other small manufacturers and are based upon close association
of our businesses, which with others, we believe to be the foundation of
this country.

I am a patriotic citizen and a veteran, and I do not want this coun-
try to go to socialism, fascism or a dictator. I am for a country of
law and order with justice to ali. My views of the N. R. A. are briefly
as follows:

The N. R. A. is a class legislation in that it favors one class of labor
over another class.

That there are many small business men who are just able to keep
the doors open without the sheriff walking in.
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That he, through his native American ideas was able to save a
small amount and start business in a small way and gradually grow
according to his ability and that his reward for developing a strength of
character was the success that he achieved.

Today, the N. R. A. wants every worker guaranteed a certain salary,
no matter as to his ability, his initiative, whether he be lazy or ambi-
tious, careful or careless in his work and these workmen can go out
afteiO receiving their pay, waste it and have no sense of responsibility.

Whereas the small business man is not guaranteed a drop of ink oi
a piece of paper. He gambles with his life's savings, he is a man of
repute and responsibility. I am safe in saying that 80 percent of the
small business men of this country today do not feel justified in taking
any extra money above the absolute need of existence. They are not
.given consideration; in fact my observation has been that because he
is a business man, he is an oppressor of the poor and the downtrodden
workman and many other things not fit to mention just because he is
part of the class of people who make up the backbone of the country
and because he is not a waster and spendthrift but has ambition, and
it is that ambition that is making this country the leading country of
the world.

He, having invested his earnings, is not guaranteed one cent of
return on his money. He is not even guaranteed one penny of a
living wage. He sends his goods out (which is another form of
money) depending upon the moral responsibility and honesty of the
man he ships it to, that it will come back to him in the form of money.
Those in favor of the N. R. A. say he is to be paid within 30 days or
60 days according to the form of the different codes. Is it being done?
I say no!

One man is asked to sign 1ae compliance agreement. Different
threats were made if he no hen he told the man he was
talking to that he would consider signing it if they investigated the
facts that he could lay before them; that his competitors, the biggest
one in the industry were permitting their salesmen to give out graft
in order to get business the man replied that that was none of his
business and that he haa nothing to do with it, but still one business
man was only asking for protection to enable him to comply with the
so-called "regulations."

I mentioned in the prologue that the N. R. A. is leading to a form
of degeneracy. At the same time I wish to quote from the Scripture
"that every man be paid according to his hire or worth."

This is from actual talk with different workmen and is not imagina-
tion. One man takes a pride in his work, is ambitious, wants to make
more money to buy some of the luxuries of life for himself and family.
As in the GasA of one instance, a boy has an invalid mother, of whom
he is the sole support. The boy has initiative, is ambitious and a hard
worker, and also a willing and cheerful worker. Under the N. R. A.
he is put to work on a certain job and due to these characteristics
produces 50 percent more work than 2 or 3 others doing the same work.
The employer would like very much to raise him and encourage him,
but can this be done? ' No; because it would breed discontent among
the others; at the same time the others feel that the boss is oppressing
them while his cost is based on a certain production and when it does
not come up to that it must average itself out. The boy has talked
with the employer, is naturally disgruntled and says "what the hell's
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the.use", he might as well do as manylothers are doing, go on the
relief for all the appreciation that is shown. Here is a boy that has
an aptitude, for his work is a valuable adjunct to the small business
and would develop into a valuable em ployee. ... ' ' . .. .

This is just an illustration out of many noted, but all of which
have the same effect.
I Quite a number of business men feel that inasmuch as they are not
given consideration and are being the scapegoat, that they also feel
"what is the use of trying todevelop a business and not even being
able to take home as much as some of the employees receive" and
with the cloud hanging over his head that he is a potential criminal.

You might ask "why couldn't he"? You have the general overhead
to pay, the volume of business done is not sufficient over and above
the marginal profit that can be made over labor and material cost.
The orders are small and the profit is cut down so that there is nothing
in it. He has to pay supervision for a half dozen workers, while
competitors may have 50, and so forth, details to numerous workmen.

Bear in mind that the codes were made by the large firms and indus-
tries. For an example; one man was turning out work on a small
hand turrett lathe and due to the N. R. A. regulations could not
afford to pay the wages required. He had to leave five men go and
went to a firm in another section of the country that had automatic
lathes and bought this material at about the same price as he had
produced it without having to pay the increased wage labor cost.

Regarding price fixing, the so-called "code authority" of my bus..
ness in trying to get me to sign said that the list he handed me was
the prices that my large competitors were getting and suggested I
file a list made up of the same prices. Gentlemen, I have stopped
making new items, if it was not for my patented stuff I would have to
shut my doors. Many are criticising the fact that the so-called "code
authority" is only interested in the soft livelihood he is getting and
are parasites living on their efforts.

Under the regulations of the N. R. A. anyone who holds a grudge
or malice toward an employer can give either an anonymous letter or
an anonymous telephone call to the N. R. A. with the result that a
so-called "field inspector" makes a visit to this man and says that he
has a complaint and that he is not doing this or not doing that. He
then goes around among the employees, asking how long they have
been working there; what wages they have been getting, and so forth,
and tells them if they are not getting the wages they say and not
getting the "code" wages that he will drag the out of the place
and make him pay it.

There is no judge in the land that will allow his court to be ruled
by the popular opinion of the spectator of the court and he will, at
all times, maintain order. It has gotten so that the employee feels
that with 1.<. N. R. A. that they have the "boss" in the palm of
their hands and that they can cause him all sorts of embarrassment
by making up some trumped-up charge and have the N. R. A. come
around. That is their idea of revenge if he does not let the employees
run the place as they see fit to run it., Would any judge allow this
in his court? I i 1 - . .I

Another characteristic of the N. R. A. is that they will not divulge
who makes these accusations, which under the laws of this country
state specifically that anyone making an accusation against another is
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forced to reveal his identity but under the regulations of the N. R. A.,
which reads the same as those of the Spanish inquisition and the
workings of the Czaristic secret police, and which I said in my pro-
logue, is one of the corrupt evils that have been brought into this
country from Europe.

There is an instance of one manufacturer who would not sign a
compliance agreement. They threatened him with arrest, sentence
in jaiP, but if he would sign it that the charges against him would be
forgotten. I believe ever judge in the land will protect a person
against blackmail, and if this is not a form of blackmail, I don't know
what is.

If this is building up the morale of a country by blackmailing their
responsible citizens into doing something that they feel is against
their personal liberties and rights guaranteed to them under the
Constitution, I don't know what it is.

Another angle of the thing is that all of these employees in the
set-up of the N. R. A. are naturally interested in maintaining their
meal ticket and only by making trouble can they hope to keep it and
it is to their advantage to antagonize the employer and the employee
toward one another. It is just as much a racket with them to do
this as anything else, as they are getting a nice meal ticket out of it
and it is with resentment that we have to support such parasites.

Quite a few small business men, as well as myself, personally feel
that unless we are given consideration that it will be more profitable
to shut down instead of being the support of a lot of parasites and
being pestered with this N. R. A. business, and I was not surprised
to learn just last Friday that the LaFrance Tapestry Mills of this
city, employing about 1,500 hands, had shut down with the rumor
about that it was due to having some trouble with the N. R. A. As
several men had said, it would be a good thing for the small manufac-
turer to go out on a strike as the employees are doing or are allowed
to strike under the N. R. A. and others have said they might as well
go on the relief also as put up with the nonsense that they have to.
This is certainly a fine spirit for the businessman to conduct his
business in.

Nothing has been said about the monopoly angle. It is plain to be
seen that the leaders of the different industries, which are members
of these so-called "code authorities" boards are the main leaders and
they drafted up codes for their own benefit with the idea of freezing
out the smaller competitor and having the field to themselves, which
is proving itself every day and in this enactment of legislature, it does
not permit a small man to start up any business and grow according
to his ability and is crushing out the initiative of character that the
American is known for and in time it will only be the large firms that
will be in control of things. In going among the workingmen they
are all complaining that it is rapidly coming to a point where there
will be the extreme rich and the extreme poor and the enactment of
recent legislature is bearing this out.

I may mention that from even the lowest walks of life that the people
are starting to worry as to the taxes they will have to pay for the ex-
perimentation of the different legislative acts.

As said previously, the small manufacturer has not been given any
consideration whatsoever, his credit is shut off, 9 out of 10 are
busy paying off loans which they have made from the bank and all
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spare money they can get is used for paying off. They are liquidating
material off their shelves to pay off loans.

The manufacturers' shelves are empty, the merchants' shelves are
empty, and there is no credit around.

The officer of one of the largest banks in the city confidentially
admitted to me that they were only granting I loan out ol every
2,200 applications received.

The farmer has been given relief, the ne 'er-do-well, the down-and-
outer, the waster, the spendthrift have all had a Santa Claus who
has put silver or gold spoons in their mouths. It is a known fact
from the relief agencies that not only those who have been always
living in the poorest strata of life, but those from the middle strata of
life have applied for relief and, of course, obtained it. I know of in-
stances where those receiving it would not care to go to work again.
They say "let the Government keep us," and I ask you, gentlemen,
who is the Government? As Abraham Lincoln said "It is a Govern-
ment of the people, for the people, andby the people", and there can-
not be any class legislation as there is at present.

We only have to look to the dole system of England, which if you
are not acquainted with I will refresh your memory. A certain amount
of dole was given to the family asking fo: it and dole for each addi-
tional child was given. The birth rate increased so much that England
today with her "poor house" doesn't know where to turn. Our birth
rate is increasing.

There are many who use the relief as a racket. I know of a case
where one colored man in New York was living with four different
colored women with children in different parts of New York and
obtaining relief at each location and who after dividing up with each
of the women had an income for himself amounting to over $30 each
week.

I know of innumerable examples where they are working and getting
relief at the same time and others won't work when offered to them.

Senator BARKLEY. Just let me make this statement, this is an
investigation of the N. R. A., and not of the relief, nor of the promis-
cuous habits of colored people in New York.

We have many witnesses and we must confine them to the N. R. A.,
and not all of the activities of the Government.

Mr. HARRISON. I will just end my statement then, by saying this:
This is being resented by the men of responsibility and many have

said that they would like to get out of their business and get out of the
country where such conditions exist. Again, there are many whose
self respect won't let them ask for relief and they want to be upright,
honorable citizens. They are willing to work, they want to work
if they can get the work.

Has it occurred to you that by giving relief to the small business
enterprise in this way; that the banks make the loans on a certain
percentage of the man's invested capital, to be repaid over a long
period of time (2 or 3 years) on monthly installments; the Government
to underwrite these loans to perhaps 60 to 80 percent of their value.
Even if a man is insolvent by his value, the machinery, and so forth,
though banks consider machinery no asset, how can we put men to
work if there is no machinery.
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That it is my contention that 90 percent of the business menof this
country are upright and honorable and morally responsible and that
the loss would be nothing and through this agency the small manu-
facturer would have money to work with, put merchandise on his
shelves and give increased employment, thereby reducing the terrible
drain of the relief cost, which is eating the country up. That by
loosening up of such credit that will stop the antagonism that this
administration seems to try and further between labor and capital, for,
bear in mind, gentlemen, that the capitalist would prefer to invest their
money in this country rather than send it to other countries, which
they are now doing. . ... 

There was a convention in Washington of bankers in which they
romised to ease ip on credit, but from my observations as a small
business man, they have failed to develop a nd in which I cannot blame

them because if they feel that the present administration is antago-
nistic to capital and that their money is not secure, you cannot blame
them anymore than you would blame a business man to ship goods to
an unresponsible man from whom he would not get paid.

For your information many manufacturing plants today are badly
in need of repair to their machinery and in many cases need new
machinery. They have not the money nor can they beg, borrow, or
steal the money to make these repairs or to buy new machinery and
they just struggle along, whereas the issuance of the credit I suggested
would overcome this and allow the wheels to turn by issuance of
credit and allow manufacturers to put people back to work and stop
being a drain on the resources of the Government as at the present
time, with nothing to show for it. The loans to the manufacturer
would not only permit the interest to be paid, but the principal would
be returned and as you know, even the workingman now is worrying
over the taxes that will have to be paid through all of this expen-
mental work. , I

I feel, in these difficult times, we must all patriotically work for the
betterment of our country which means the preservation of our
Constitution and the Bill of Rights.

Senator BARKLEY. I neglected to ask you for whom you are speak-

iAr. HARRISON. Myself; I have a small business of my own.
Senator BARKLEY. What business is that?
Mr. HARRISON. The button-manufacturing business.
Senator BARKLEY. I assume from your remarks that you are op-

posed to the N. R. A. I I,
Mr. HARRISON. I am, very much. It is class legislation, and I am

a worker the same as anybody else.
Senator BARKLEY. How many people do you employ?
Mr. HARRISON. In that department I am employing 4 to 5, where

I formerly employed 30 to 40.
Senator BARKLEY. When did you employ 30 to 40?
Mr. HARRISON. About in 1927. .
Senator BARKLEY. How many did you employ in 1933 and 1934?

.'Mr. HARRISON. About the same amount. .......
Senator BARKLEY. About the same amount you have now.
Mr. HARRISON. Yes. I : . I  ; " 1
Senator BARKLEY. Thank you, Mr. Harrison for your statement.
Will Mr. Flanders please come forward; we will hear from you next.
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TESTIMONY OF R. N. FLANDERS, REPRESENTING JONES & LAMSON
MACHINE CO. OF SPRINGFIELD, VT.

(The witness was first duly sworn by Senator Barkley.)
Senator BARKLEY. Will you please give your full name, your resi-

dence, and whom you represent?
Mr. FLANDERS. I live in Springfield, Vt., and am president of a

machinery-building firm, Jones & Lamson Machine Co. I also served
5 or 6 months on the Industrial Advisory Board of the N. R. A., and I
speak from experience both as a member of the board, and as a man-
ufacturer working under the code.

Senator BARKLEY. You are now connected with the N. R. A.?
Mr. FLANDERS. No, sir; I am not connected with the N. R. A. now.
Senator BARKLEY. How long since you were connected with it?
Mr. FLA1DERS. I left there just about a year ago.
Senator BARKLEY. While you were connected with the N. R. A.,

did your duties bring you to Washington or were you on a board at
your home?

Mr. FLANDERS. It was on the main board in the Department of
Commerce Building in Washington.

Senator BARKLEY. Is that the board of which Mr. Kendall is now
chairman? ,

Mr. FLANDERS. I was on Secretary Roper's Advisory Council, of
which I am still a member but the Industiial Advisory Board of the
N. R. A. is the board I was previously connected with here in
Washington. I

Senator BARKLEY. That is the board selected by General Johnson?
Mr. FLANDERS. Yes; but he chose to select them from Secretary

Roper's council.
Senator BARKLEY. All right; you may proceed, Mr. Flanders.
Mr. FLANDERS. Senate bill 2445, extending the National Industrial

Recovery Act, makes two important declarations in section 1 (a).
It declares that a national emergency exists, and by inference justifies
thereby the extraordinary measures which it extends and develops;
and it refers to an impairment of standards of living of the American
people, thereby justifying a reference to the effect on the general
standard of living as the measure of desirability for the policies
established by the act, or actions permitted by it to industry or to the
President.

In basing the act on the national emergency, account seems to have
been taken of a decrease in the extent of that emergency; and there is
proposed a corresponding simplification of the code structure, par-
ticularly by reduction in the number of codes and by withdrawing
from relations with purely intrastate business. The latter provision
presumably strengthens the constitutionality of the act as well.

My criticisms and suggestions will be based on the desirability of
this simplification of the act, and of the activities required to carry
out its provisions.

Furthermore, I deem the real, sole purpose of the act to be improve-
ment of the standards of living of the American people, and consider
that all other objectives must be taken as explanatory to this, or as
supplementary and incidental.

This is important. It is not and should not be the purpose of this
bill either to permit business to escape the rigors of antitrust legisla-

.L
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tion, on the one hand, or to foster labor union organization on the
other. The material well-being of the American people is the objec-
tive.

In general the criteria defined in items (1) to (14), inclusive, of sec-
tion 1 (c) conform to this major purpose; but they should, in my
opinion, be more closely tied to it, so that there may be no excuse in
tlejninds of industrialists for believing that they are given privileges
for any other purpose; and so that there shall be no slightest justifica-
tion for the assertion by labor leaders that unionization is a primary
purpose of the act, or of the administrative policies which effectuate
it. Both beliefs, and their corresponding activities, have been serious
deterrents to a recovery measured in terms of a rise in the standard of
living.

In general the provisions of the act seem to permit what I conceive
to be the desirable policies for this stage of recovery; but they do not,
in any sense, prescribe those desirable policies.

My principle suggestion on policy is that industries be permitted
to enter either one of tbree groups, graded as to the degree of privilege
or control desired by the industry and required for recovery.

In the first group would be those businesses which ask no special
powers or protection of government, being so circumstanced that the
maximum of reemployment and business expansion can take place
under free business enterprise. This class should come under the
requirements of section 7 (a) and of the maximum hours, minimum
wage, and child-labor provisions, but should not be subjected under
this new act to any measure of governmental supervision or control
not required for the policing of these minimum features.

The limited codes provided for in section 3 (d) apply, in a general
way, to this situation but are too broad in permitting imposition of
codes of business practice which, if undesired by the industry, should
be left to he action of courts administering the common and statute
law. Section 3 (d) is likewise too broad in providing for such cases
the furnishing of information, the keeping of books and records, and
the making of examinations for effectuating the standards of the act
as a whole. Such provisions should relate to the policing of the labor
clauses only in this first class of industrial codes.

I may say, sir, that my copy of this bill was the House copy, and I
am assuming the sections are numbered in the same way in your bill
as in the House bill.

Senator KiNG. You are addressing yourself to the new bill rather
than to the present law?

Mr. FLANDERS. Yes; I am addressing myself to the new proposed
bill.

The second class would be composed of those businesses which
need for progress toward recovery no privilege, except that of open
prices, with or without a waiting period. In this case the govern-
mental supervision, in addition to that for the first class, will consist
in the assurance that open prices are not used to cloak actual price
fixing. In general, when any special provision for insuring fair
competition is written into a code, the Government's additional
authority and responsibility should be limited to assuring itself as
the trustee of the public interest that the privilege granted is, in fact,
used in that public interest.
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Pursuing the same principle to its extreme practical application,
we come to the third group of industries, those who feel themselves
to be faced with serious disorganization and consequent decrease of
employment, unless prices or output or both are brought under some
measure of control. The granting of such extreme privileges implies
a corresponding breadth of examination and control on the part of
Government. This should be provided for and should be reckoned
with as a matter of course by industries putting themselves in this
third category.

If the tremendous complication and expense of N. R. A. is to be
diminished as the emergency disappears, it is essential that there be
established this principle of a correspondence between the degree of
industrial privilege asked and the degree of governmental supervision
imposed, so that governmental action will gradually disappear as the
emergency diminishes and industry requests withdrawal from special
privilege.

As stated earlier, it would appear that the administration could
operate on the above principles under the act as written, but it is by
no means sure that it will do so. It is within, the province and power
of Congress to wiite this principle into the act in the form of manda-
fory provisions, and I believe that it is the duty of Congress so to do.

While the establishment of the above principle is my main concern
in appearing before you, there are two or three more points on which
I wish to touch. , I

If recovery is to continue at an accelerated pace, the maximum
hours written into the blanks in section 3 (d) must not be set too low,
or the workers' interests will be jeopardized and recovery pre-
vented, for reasons clearly set forth in the minority report of the
Committee on the Judiciary regarding the 30-hour bill (S. 87).
Furthermore, the principle should be established of freely permissive
overtime above the maximum, provided time-and-a-half overtime is
paid. In fact, this maximum should be a normal, enforced by over-
time pay. This will permit that flexibiity of operation essential to
the interests of industry and worker alike, will insure an automatic
raising of wages in good times, and an automatic sharing of work when
business is poor.

The provisions for suit of employee against employer in section 12
(d) appears to be a novel one, but is perhaps largely a restatement of
rights otherwise inhering in the act. On this I am uninformed.
Certainly if the provision is an extension beyond inherent or existent
rights, the corresponding right of suit by a business concern against
organized labor should be assured. ' In other words, any difficulties
in the way of effectively suing a labor union under section 4 (a) (6)
should be removed.' It is safe to say that the workers' interests have
suffered as much in the past from inability to enforce agreements
made by unions as from similar difficulties in the opposite direction.
This problem must be solved.

A few words relating to the principles underlying N. R. A. may not
come amiss. Its principal effectiveness to date has lain in (1) pre-
venting business competition when under severe stress, from cutting
wages below the subsistence level; (2) in bringing competitors to-
gether and by acquaintance and consultation improving business
practices in ways which lie within the letter and spirit of the antitrust
laws; (3) in giving temporary support by extraordinary measures for
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protecting certain hard-pressed industries from disorganization; and
(4) in generating at the beginning a large measure of reemployment.
These are valuable achievements, and they can be preserved and
extended under the terms of the new legislation here proposed. :

Senator KING. Even so, they are hard pressed by the use of obsolete
machinery, inadequate methods, waste, and high salaries.
I Mr. FLANDERS. Even that may be true, but it may be the thought

back of it is unwise, and let nature take its course in a period of
emergency, supposing nature will take its course after the emergency
was over. .' * . . .. I I

On the other hand, there has ben a body of harmful practice which
has sought to get a foothold in qode making and practice, and in
other activities of N. R. A. as well. There was on the part of in-
dustry, organized labor, and the administration, from the first begin-
ning of the original act, and idea that recovery, reemployment, and a
raised standard of living would result from a carefully balanced in-
reasi in prices and wages. That idea was falacious and has delayed

recovery.. .' ,.
' here is no man, .no group of men, having the supernal intelligence

or ubiquitous power required so to manipulate a rise in wages and
prices as to produce a recovery. : In all past times recovery has come
when lowered prices stimulated coneumption and the reappearance
qf profits stimulated expansion and reemployment. The rise of
wages and prices has come as a natural result of recovery, not as an
impossible cause.

The higher standard of living:we are looking for is one that is higher
even than that of 1929, which was pitifully low as an average for the
mass of the population. A rise in the standard of living means that
prices and wages move in opposite directions-not together; and in
the face of foreign competition and, of the remaining disparity be-
tween agricultural income and prices of manufactured goods, our
choice-if we have a choice-will be for prices to move down rather
than for wages to go up. This is the direction that stimulates sales
and employment.. We are suffering, from the inherent difficulty of
trying to expaud businps with a price level raised in advance of
demand and recovery, rather than because of demand and recovery.

The lowering of prices is as good for the wage earner as a rise in
wages. It is better, for it makes more work. A rise in wages tends
to raise prices and make less work if work is already scarce.

This may seem difficult of comprehension to the worker, but it is
no less incredible to the industrialist who has not given the matter
some attention. Business as a whole being on a profit margin of
insufficient breadth, it has had to raise prices with wage raises. It
would like to raise prices further so as to insure itself a safe profit
by which warrant extension of business and increased employment
are alike jeopardized. The industrialist is impaled on a dilemma, and
a drop in prices seems the most unlikely way of escape that can be

o summarize, present prices do not give the desired standard of
living to the worker on the one hand, nor on the other do they furnish
a broad enough market or a sufficient profit to the employer to expand
operations and employment. Raising prices without raising wages
is not feasible, since it still further diminishes sales for the employer
and lowers the standard of living for the worker. Improving the
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standard of living by raising wages without raising prices is impossible
in view of present narrow profit margins. Improving profit by lower-
ing wages without lowering prices is so evidently impossible that it'is
unnecessary to consider it.

The only remaining possibility is to lower prices without lowering
wages. This raises the standard of living and will greatly stimulate
the demand for goods. But how is it possible to do this in' view of the
aforementioned narrowness of the profit margin? It may be con-
ceived that this narrow margin might be preserved by the larger
scale of operations and the consequent economies, but to moist
industries that will seem to be a forlorn hope indeed. ' )

The real answer to the problem of a simultaneous iticreased business
output, increased profit, increased employment, and a generally raised
standard of living is the answer that shallow' theorists deride, short-
sighted labor leaders combat and timid industrialists avoid. The
real answer lies in a renewed and continued application of more efficient
labor-saving machinery. '. , ' ...... 1 1 (

This has bee, the answer of the past. This alone has raised the
mass of the population above' the level 'of primy'tive agricultural
suibsistence. This alone has given millions of workers the bathtub,
the radio, and the automobile. This alone will continue toprovid
this and 'newei' comforts, and to extend them to millions of fa' ilies
now deprived of them. ' An immediate return to our former enterprise
in the application of improved machinery will make possible that
necessary decrease in p rices without decrease in wages, will rahe 'the
standard of living, Wil raise the volume of business production', and'
will raise profits to the level required to support the industries wo'r0-
ducing theO' capital goods, 'whose workers are still largely unemployed.

We need 'have 'no feat of thus retuirnffig to 'our old' cohfideiice in
labor-saving 'machinery. We harb v never yet on f 50-hour' wVeek
produced goods in a great enough profusioh to give a decent staidaid
of living to the average worker. The best of modern equipmqYt will:
have to be built and installed 'and put tp work on an enormous scale
if the desired standard of livtr* is'to be possible on a 40-hoir week. "' '

Yor need 'we fear thAt the profits resultingg from,'the stillation of
new equipment will themselves 'interfere With our health progress.
Business profits-that is, profits from the production and distribution
of goods' and services-have never yet been too great for the needs of
financing the equipment for our rising standard of living. 'It' is
"profits" of another sort which have repeatedly thrown us into busi-
ness confusion and social disintegration' ' What we have' tl fear' and
control is speculative profits, and particularly tho inflated bank credit
(that is, unpayable debt) on which such profits are based. Here lies'
the major problem of business stability, and it is quite 6utside'the
realm of N. R. A. , ' 'is qut .. .. 'h

The original hopes behind this legislation we're indeed false and
incapable of realization. Industry, labor, and government wern,
alike self-deceived. History observes the first stage 'of that 'expei-'
ment and writes its verdict: "Weighed in the balances and found
wanting. . . . . . . ' '

But time has enabled us to 'see the true as well as the false it
would be. unfortunate to throw the 'good away with thq evil. We
must not do so, unless we are willing to run serious dangers: Business
has adapted itself to the codes. . Certain great industries are for the

119782-8-PT 5----
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moment dependent on it. In general the disappearance of the harm-
ful elements has been long since discounted. . The disappearance of
the whole institution has not been counted on and cannot be per.
mitted.

I trust that you will find in this brief some useful suggestion for
eliminating some of the evils of the old N. R. A., for preserving and
renflering more effective its good elements, and for liquidating the
institution in an orderly way as the emergency decreases and disap-
pears.

Senator BARKLEY. Thank you very much, Mr. Flanders, for your
statement.

We will now hear Mr. Fisher, if you will come forward.

TESTIMONY OF WAGER FISHER, OF BRYN MAWR, PA.

(The Witness was first duly affirmed by Senator Barkley.)
Senator BARKLEY. Will you please give your full name and address,

and for whom you speak?
Mr, FIsHER My full name is Wager Fisher, my residence, Bryn

Mawr' Pa,, and I am appearing as a citizen and for other citizens of my
town.

Mr. Chairman and members of the Committee on Finance of the
Senate of the United States, while I am not a manufacturer or a signa-
tory to any of the codes under the N. R. A., I have an interest in
common with all other citizens in conserving the liberties and the
privileges which we all should enjoy in effecting or accomplishing our
maintenance.

It is a grave question to me whether the maintenance of the people is
improved or can ever be improved by any form of interference in their
maintenance producing relations by any outside agency attempting to
accomplish adjustments in their trading relations and the interchang-
ing of their services. ' ' " . .

Conditions are so constantly varying, and influences and vagaries
injecting themselves, such as foreign competition and the varyings of
nature, that it iV practically impossible to fix any hard and fast rules,
prices, or levels to which the people must conform.

It can hardly' be questioned but what an attempt to do so seri-
ously interferes with quantities of objects of common use which are
produced in that it interferes with their marketability and free ex-
change and distribution for use among the people. It also cuts off
in many instances the opportunities for people to earn portions for
their maintenance by exchanging their services, even though these
opportunities might be looked upon with disfavor fromn the angle of
a competent' wage.

It is my notion that this is the case with large numbers of our
citizens who are actually precluded by the operation of th; N. R. A.
from effecting a moderate maintenance even though such would be
of their own choice and preferred by then to being thrown on the
relief rolls, 1

It is my ffr,n belief that such a condition' as this is actually existent
and while on first view as we look around and observe those who na
have apparently been benefited by increases in wages under the
N. R. A,1I believe it can be safely stated these apparent advantages
are offset ih a large, mesure by an increase in the cost of products
which are of daily and common use by them. ,
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The increase in the cost of such products, of course, severely re-
duIces their acquisition by those who must accept such straggling and
meager o opportunities as are afforded for even the small use of their
serN ices and are thus restricted to greatly reduced income.

I believe that the foregoing presents a fairly good picture of condi-
tions in our Nation at this time and that this is due in a large measure
to interference under this act.

And I believe also that our people considered as a whole, each sep-
arate from the other, and each confronted with his maintenance,
would be in a much better position to support themselves and employ
each other, were they free from any interference and if their service
efforts were left solely to the normal economic domination which
should properly control them.

While the effects of the N. R. A. on the average citizen are so
numerous and affect me equally in common with all other citizens I
shall not attempt to go into deatil owing to the limited time which
has been allotted to me,

It has been a pleasure to me to appear before you and I wish to
thank the chairman and members of the committee for the privilege
which they have accorded m. and I ask that the further privilege be
given me to submit a short brief setting forth at a little greater length
some of the points which I would like to place before the committee
that I may be of some assistance and ossibly helpful to them.

(The brief referred to appears at te conclusion of Mr. Fisher's
testimony.)

I again thank the committee for this opportunity.
Senator BARKLEY. Do I understand from your statement that you

are opposed to the continuation of the N. R. A. in any form?
Mr. FISHER. Absolutely, yes.
Senator BARKLEY. Have you had any business experience under it,

or are you just speaking as an observer?
Mr. FISHER. I have had business experience under it, yes.
Senator BARKLEY. In what capacity? I
Mr. FISHER. Well, I own considerable property which I have to

maintain. I ._ I
Senator BARKLEY. Are you interested in any business or engaged

in any business that operates under a code?
Mr. FISHER. No, sir; but the property owners of the United States

employ 25 percent of the population in various capacities, and the
unemployment amongst them is about 5,000,000 and upward, 1
believe. We pay $90 to the Government for the privilege of paying
$10 in wages; while, on the other hand, we used to pay $10 to the
Government for the privilege of paying $10 wages. The difference in
those figures, I take it, is between 5 and7 million persons unemployed,
and it is somewhere between 10 and 20 billion dollars in depreciation
or loss of income and other items. ,

Senator BARKLEY. Do you charge that up to the N. R. A.?
Mr. FISHER. I charge part of it to the N. R. A., and part of it to the

maladjustments which have taken place in accordance with the
depression.

Senator BARKLEY. Do you oppose the increase in wages as has been
brought about by reason of codes or for any other purpose, or by any
other means? , , I I . ! c I
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Mr. FISHER. Senator Barkley, that is a pretty hard question to
answer. All I can say is that in the building trades we only have $10
per hundred to pay in wages out of $100, the other $90 going to the
Government. . . '

I am not opposed to persons having good wages, of course.
Senator BARKLEY. That situation is due to the fact of nobody

building anything for the past 5 or 6 years. ' ,
• M. FiSHER. .We cannot build anything because the Government

collects the money value, and when the Government is paid it leaves
only $10 out of every $100 for wages. , , ., , ,

Senator' BARKLEY. What business is it that the Government
collects $90 out of every $100? . .. .; , ; ,- ,, :-,

Mr. FISHER. The housing business. The New York Real Estate
Board stated in the New York Times that it was that much, and my
personal observation as a property owner has taught me so that I
t h i n k t h a t i s a f a i r a v e r a g e . , ., , ' ; ' .I ,I .. .. . .

Senator BARKLEY. In what form does the Government of the
United States take this $90?

Mr. FISHER. We have to look upon taxation as a unit, Federal,
State, and local.

Senator BARKLEY. You mean the whole volume of taxation col-
lected by all forms of government represent 10-times as much as you
spend on wages? .- I " - I

Mr. FiSn ER. In the housing industry, yes.,
Senator BARKLEY. At the present time?
Mr. FISHER. Yes. :

Senator BARKLEY. You are judging by the& abnormal conditions
that exist at that time, or are you judging by conditions that have
existed over a period of time? '.

Mr. FISHER. Prior to the depression it is hard to get at the figure,
but I would be under the impression that prior to the depression, of
the money flowing in the housing industry , the Government took $50
out of every hundred and now it takes $90 per hundred. 1. I

Senator BARKLEY. Of course, the more employment there is, the
more building and construction there is going on; and the larger the
number of men employed, the larger the proportion of wages to taxes
will become? ' . ' '

Mr. FISHER. Yes.
Senator BARKLEY. If you take the total taxes on real estate that

have already been improved, upon which there is no further con-
struction to be made, and judge that by a comparison with taxes, of
course, you would get a very low proportion of employees on coin-
pleted real estate. '' " '
* Taking it on farms, dwelling houses, apartment houses, business
buildings or office building, or 'anything that is constructed and
finished, of course the proportion of moneypaid for employment on
those finished units compared to the taxes paid on them, naturally
the proportion of employment would be very-small, so that it is
rather an unfair comparison, it seems to me; to take all taxes on real
estate and draw a comparison with employment, or with the amount
of dollar that goes to employment, in the depretion period wizen there
is. no construction going on. K ' ,

Mr. FISHER. That is a pretty hard question to answer, but if I
might state, it is my opinion, of course, that we have to consider the
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maintenance of hours or shelter of thq people and to include new
buildings,, and if the 'same conditions are favorable for maintenance
of buildings, which is a very considerable item, then thosecoriditions
are favorable for new buildings; and the people cannot build new
buildings *hem' the finished real estate is taxed $90 out of a hundred.

Senator BAKKLY1, Are you friendly toward or do you oppose the
activities of the Government in its attempt to stimiln t construction
by the ac4 known aa the "Housing Act" passed last yeai?

Mr. Fzsniis. It is hard to answer, but off-hand I would lay I do
not know whether I would be opposed to it or not. It ol course
deends on the extent of it.

Senator BARKLEY. If there is no building going on by 'private
initiative and the Government by any method that is regarded as
economically sound undertakes to stimulate construction, you still
would doubt the wisdom of it?

Mr. FIsHER. I am inclined to believe I would.
Senator BARKTJ4'. You do not believe the Government should do

much about that anyway?
Mr. FISHER. That would be my opinion.
Senator BARKLEY. Just let nature take its course.
Mr. FISHER. Well,, no; I do not say I would let nature take its

course. I think the Government ought to cure the depression in
the way depressions always have been cured, by the repeal of appro-
native and restrictive legislation, because as to the money flow of the

Ration there are no words or comprehensive terms to express the
wage flow or the money flow. Mr. Mills in his writings in 1848 said
there was not, and I have not been able to find the word....

But, the money flow depends upon the amount of the people's
income which is not taken by the Government and goes back into
the same channels where it was earned.

When we divert 10 percent more than usual the income of the
people goes downroughly 20 percent, or nearly twice, and passing
from the 10 ,or 11 percent tax rate preceding the depression to our
present tax rate which I think is about 40 cents per dollar, and being
increased, there is a loss of 50 percent in the standard o living.

That is as nearly as I could figure and checks very well wih the
Federal Reserve Board's charts and such other information.

After the panic of 1920 when the war borrowings were stopped and
taxes taken off, business increased at the rate of $1,000,000,000 a
month and quickly came back to the ceiling fixed by the taxation,
and in the depresjqa it went down faster than a billion dollars a month
because taxes kept ris'g on a progressively smaller income.

I would not have the Government not do anything, but I would
not have the Government do it the way they are.

Senator BARKLEY. You say they are not doing it right?
Mr. FIHssa. Certain things I would approve and certain things I

would not.
Senator BARLKIY. I was just trying to get your attitude generally

on the Government's effoits to stimulate business and industry.
Mr. FisnsR. I think the Government has within its power, but it

would have to be by joint action of the Federal, State, and local
Governments, and, if you want to rehabilitate the housing industry
you would have to untax real estate, or take off other taxes. You
cannot tax real estate and tax nothing else.
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Senator BARKLEY. If you have a certain amount of revenue to raise
to carry on the Government, if you take the taxes off of real estate
you have got to substitute some other tax.

Mr. FISHER. That would not reduce your tax rate. The Govern-
ment would have to live within its means. You have the unemployed
and you would have to spread the taxes you are taking from the people
now to keep the unemployed. And if you put on more taxes you
male another bunch of unemployed, and other burdens on us.

Those on the outside of the Government enclosure have an average
income of $800 to $1,000 a year, and we did have an average income of
about $1,800 a year and the same money value.

Senator KING. As I understand your position there are certain
things the Government ought to do and may do, and certain things it
ought not to do?

Mr. FISHER. Yes, that is correct.
Senator KING. There are certain things for private capital and

certain things that may be done by the Government legitimately
within the functions of government?

Mr. FISHER. Yes.
Senator KING. And I gather from your remarks that the Govern-

ment ought not to expend large sums it gets from taxation for the
purpose of building?

Mr. FISHER. Yes, sir; I would think that.
Senator KING. I assume from your statement that the burden

upon real estate particularly, the State and municipal taxes, have
been so heavy that real estate has not been very profitable to the
holders of it. ' . ... : '

Mr. FISHER. Not only not very profitable, but it has not been
profitable at. all. There is a capital loss in depreciation and lack of
maintenance or I should judge, somewhere between 10 and 20 billion
of dollars a year. I_,' . 1 , , I I I ' f F

I suppose half of the people in the country woifld be on the Street
if it were not for the real-estate owners., Ihardly' know 'any people
who have several houses who are not keeping' one or more relief
families. I have been keeping one for 4 years, and we have all been
doing it, it is not a question of profit, it is a question of how long we
are going to last, because it is affecting the ba s, and the savings
companies and everything else.
I NN ages are set so high that property cannot be repaired, and 'you

can only do the most necessary repairs. I am not saying that, the
men who are doing the work are overpaid or anything of that kind,
because a man is entitled to a living, but it only F'rovides a living to a
very small number of people,

In addition, we have involved in that question probably 6 or 7
million men whom you cannot put back to work under the N. R. A.
and the N. R. A. prevents them from entering other industries. -

Scoutor KING. 1 do not wart to be inquisitive, but what (lid yeil
say your business was, so that we mny have an appraisal of the testi-
Imony you are submittiiig? Are you a business mani, or an oWrler cd
property in Pennsylvania? . . . '
I Mr. FISHER. Ail of my life I hAve been a professional engineer, a
civil engineer. ,(f course, although I have my shingle out as a pro-'
fessir tal'VPD, I OIP unempP1yed, if that answers yor queti(rn: L
do v1 r, f.-iderat)l(, yr perty . . , , .. .... l '
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Senator KING. You are speaking as an owner of property and as an

engineer?
Mr. FIsHER. Yes, sir. My ancestors and my family have held

property in the townsbip in which I live for 250 years, and we have
been renting properties I will say for 50 years, and I think I am
qualified with knowledge through that, and through the fact that I
own I)r( perty in three different States, so that I am fairly familiar
with that FituatiCn.

Senator KING. You have also consulted with other people?
vir. FISHER. Yes. I asked if I could put in a brief, if I could get

it in within the next 10 days.
Senator BA RLEY. Could you not get it in sooner than that?
Mr. FISHER. I will try to do so. I was at a loss in preparing the

brief, this bill 'S. 2445), I suppose I should address the brief to the bill.
Senator BARKLEY. That is one of the things we are supposed to be

considering. It is only offered as a basis for consideration for the
reason we have to have some concrete bill to work around, and this
has been introduced by Senator Harrison for that purpose. Nobody is
committed to it, for or against, but we are using it as a sort of hitching
post for everybody to tie to.

Senator KING. This also carries the McCarran resolution.,
Senator BARKLEY. That is correct.
Senator GORE. I have seen a statement that taking into account the

probable wages in the building trades and the probable prices of
material, when a house is finished, new, it is not worth as much in the
market as it cost to build it. Have you any opinion on that or not?

Mr. FISHER. That would not be 100 percent true. A certain type
of small houses is being sold at the present time at just about what
they cost, but I would say on the average that would be true with
certai n exceptions. That is true now, because of a very limited
m arket. ' . 1 1. . ' , ,
Senator BARKLEY. As a matter of fact all real estate has slumped

deplorably in the last 5 or 6 years, including farms and all types of
real estate as an average, have they not? I - I
Mr. FisHER. I would say that the shrinkage has been from 00 to

70 percent.Senator GORE. The value of the real estate would not figure in my
hypothetical question, because, assuming it to be the same before and
after construction, it is the cost of the building I had in mind.

Mr. FISHER. Your hypothetical question, was whether you can
build a building at the present building costs and sell it for more
than it cost, provided, the lot it is built on has the same value.

Senator GORE. Yes; that is the question.
Mr. FISHER. That is right; I think that is quite true, the market

is limited, ' .....
Senator BARKLEY. The slump in the market has not been substan-

tially or materially because of the cost of reproducing it if you wanted

Mr. FISHER. Not at all. The slump in real estate, in my opinion,
is due to the fact that as the spendable income of the people shrinks,
they purchase the major necessities. The surplus that we have for
better housing is over and above the other things which take preced-
ence, such as food, clothing,; and absolute necessities. The value of
real estate depends dn a livable spendable income. : I I -



1043 INvBtWFOA*rIQN OF NATZ2NAL HEOOVERY ADMINZSThATJ N

I Senator BARKLEY. And the ability to make payments on the real
estate that has been bought on the installment plan, the ability to
pay taxes on it. All of which may throw it on the market at distress
sales, and all of these things havoc caused this slump in the value of
real estate.

Mr. Fisiix. Yes, sir.
Senator BARKLEJ.,Many of the States, including my own, have

taken taxes off of real estate except for State purposes, so that there
is not any tsx ox ny kind on real estate except a very nominal tax
which thej had.to Wave on under the constitution, but they have
reduced it from 50 cents to 5 cents, which is a very nominal tax.

It may be there has been some sort of imperceptible improvement
in real estate value due to that, but it is so imperceptible that you
cannot put your finger on it.

.Senator GoRa. And also add to the fact that real estate values
depend to sqme extent on the income it will yield, and the fact it
will not produce income. makes it lose its marketable value largely.

Senator BARKLEY. Have you anything further, Mr. Fisher?
Mr. Fisn-m. No; except that I would like to file a brief, as I have

stated.
(The following brief was subsequently submitted by Mr. Fisher:)

BRIEF OF WAGER FISHER, IN PROTEST

[74th Cong. 1st Sess., re S. 24451

IN TH SENATE oi THE UNITED STATES

(Before the Committee on Finance on N. R. A. Investigation)

In reference to the National Industrial Recovery Act and its extension for a
further period, as under consideration by bill S. 2445-
* Brief and'argument of Wager Fisher, citizen, a resident of Bryn Mawr, Mont-
gomery County, State of Pennsylvania, in his own behalf and in the interest of
other citizens; . ,.:,': ,

IN PROTEST

To the Committee on Finance of the United States Senate:
In reference to the above-titled bill and in protest against its enactment into

law. It is respectfully submitted. 11 "

HistoricaUy.-The maintenance activities of men are of such profound ascend-
ancy, that to assume to impose the instinct of one upon another is to presume
upon the endowed direction of man by his Creator, and deny him the liberty to
follow his own instinct and apply it to his existence.

There is nothing visionary to this. It is a grave reality. Human intervention
in the substructure v.,hich underlies the fundamental existence of man, may
easily, if ill advised, shake the foundations of his organized state.

Those who founded our Nation had a high appreciation of this, In their wis-
dom they saw fit to reserve from and keep apart from those employed in Govern-
ment any right or authority to interfere with, or between men, respecting their
maintenance and the right of each to follow his own instincts and conclusions.

There is a growing appreciation of this among our citizens.
A venture by legislation, directed to the common welfare, is confronted with

what is little less than an inflexible truth. A benefit conferred by legislation
upon one is invariably accompanied by a corresponding burden upon another.

To step into the reserved area of the people's liberty and exercise authority
In dictating to them as to their efforts to effect their maintenance is well freigbted
with gravity. Those whose maintenance is adversely affected by such inter-
ference may rightfully complain, and the factor must be squarely faced, that
their rights are being unlawfully invaded. This places the venture upon none
too solid ground, as there arises the question: Do these whom the people employ
in Government possess such authority? The people of this Nation exist under
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a social compact, each with a reserved area as to himself, to direct and ply his
maintenance, according to his instinct.

Under the stress of an emergency thisconceived plan has come into existence
and its theories put into practice among the people. The wisdom of its concep-
tion may well be questioned. The sincerity of it need not, except as to the lawful
authority to impose it.

The maintenance activities of the people are encompassed within the protective
sovereignty of each State. To assume that this sovereignty has been surrendered
to the Government of the United States, is true only in the measure clearly indi-
cated by the precise language of the constitution, with notice (tenth amendment)
that no m ore m ay be presumed. . . ...
I Under this reasoning this legislation must be viewed in its true light-an innova-

tion, an experimental venture into prohibited territory as a temporary expedient,
in order that a normal status may be the more quickly attained. Those whose
rights have been Impaired or maintenance infringed, are marking time awaiting
this result, and in reality doing so with their rightful activities to effect their
maintenance suspended, either in entirety or sharply restricted.

Sound reasoning would suggest that maintenance activities of tlhe people must
have the greatest freedom if the greatest number of the people are to participate
in them, and in the final analysis this is the true picture of the people's welfare,
In this respect and the right of each to effect his maintenance, all of us are on a
parity . I I - ' I

Does not this act, as contra to this, by stopping competition, set up a higher
level for a group, and automatically preclude from competitive participation in
maintenance pursuits, large numbers of the people? If this is true, this act is ill
advised as citizens may not be so precluded by law. That is not a proper function
of government. - I " ' 1" 1 . ' 1

It would seem that restrictions placed upon efforts of private initiative is one
of the largest factors which at this time actually force a resort to public works.

It might well be anticipated that those who are now operating plants may in
many instances, where prohibitions are placed upon the coming into existence
of new and competitive plants, favor the continuance of this measure. This
may be equally true as to those who are employed and are enjoying higher
wages, as a result of similar restrictions. The gesture of these latter are si*-
nificant and threats of strikes whould suggest an inclination to consolidate their
advantage, as for the most part these come from those receiving ample compen-
sation, and it would seem that this is not involved.

The primary objective of Government is the maintenance of order. This is
enjoined upon it. If tli fails, itdlivdiial rights fall. 'The tpecter 6f disorder
arising from strikes, should eve no indlience in respect to this aet. The rights
of some millions of peopoS set apart from, and, with no opportity to coippett
for their maintenance, shdld take front place In the picture.

If, after due trial of this experiment, which has been given a 2-year period,
the welfare of the people ha a whole has not measurably Improved, then its
restrictions and its intetferpnoes in the maintenance atfr.itiesof, the people as a
general benefit, has failed anl they should cease ..... .

I a large sense, if we cbnsId6r public expenditures and the unpsual in.iTase
in the public debt, improvement has been negliible, proportionke to satifideo
involved. The number of' those unemployed has nt .measurably decrtased,
while public borrowings, which lay as a ktrden directly upon thepeople'amAin-
tenance effort, has, Turing the sare period, grestl, increased [ -h In fact
increased to such an extent that were such bor owings applied td the number of
unempl6yed, it would have aff tded an aEniple competence to all of theM. Wha4
is the answer to this? Is there not some connection between public borrowings
and unemployment? If there were no, restrictions upon business ventures and
the people's maintenance activities, and these borrowings were avaiabe as
private capital, would it not flow to the peqple in the way of w es, 4fot employ-
ment rather than in the way of doles? . . . . 7

As to the effects of this act, the main objective of it seems to be to raise prices.
To attempt this is bitt to combat economic law, and this can have but one end-
that of failure. A curtailment in use of products 4y tbh people can bqt result in
lower prices nothing can frustrate this. It is inexoraie law, 'that of supply and
demand, Sense and' reason would Ifndieate that such an attempt woull cause
unemployment, and we may. go still futthbr;.that' to persist in It this utnemloy-
ment will become pernsanept. This interest of the people and the duty ofhir
Government would appear quite plain.

The fixing of wages and the prohibitions laid upon employers shuts off millions
of citizens from competing for employment.
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The restriction on new industrial ventures shuts offthousands from entering
industry; countless niumbers from employment, and destroys the demand for
products of every Ponceivable sort, including buildings, rnichinery, and equip-
ment , as well as these who would be employed in such Industries. It is no answer
to this to say that those so employed would have to come from other industrial
plants. The construction of the new plants; the new machinery and equipment
would create new purchasing power in itself, and this inclination should be allowed
its natural course rather than left to the dictation of any one.

Tp allow manufacturers of products or labor to fix arbitrary prices in strangling
the tise and distribution of them among the people to an alarming degree. , The
owners of houses unable to meet high prices are forced to allow them to go into
decay, and in this manner their properties, coupled with the high taxes, are slowly
being confiscated. Additional, work of many sorts are being held up as pro-
hibitive prices prevail,

The practicalconfiscation of all forms of invested capital in industry, by arbi-
trary rates of wages which actually gives the buildings of industrial establish-
ments; their machinery and tools over to the free use of workers, without any
return to those whose savings they represent, is but a suicidal policy to the workers
themselves as they shut off this purchasing power for their products.

It is common error to assume that the great mass of our people are all engaged
in producing objects. This has never been so. Those engaged in producing
objects in one year may in the next year be engaged in collateral pursuits, and
vice versa. It needs the buying power of all to absorb the products of labor.
Just the sums saved by those producing objects, and not applied to purchasing
products, is a considerable sum in itself, which must be offset by purchasing
power from other sources.

This measure from its inception has been faulty. It is not the product of
wisdom, and in the fitness of things, it has no rightful place in our statutes.

Respectfully submitted. I
W'AGER FisHasi.
JOSEPH A. KEAN,

AI1 3 Attorney.ApaiL 17, 1935 .. .

Senator BARKLEY. Will Mr. Ackerman please come forward and
we will be glad to hear you.

STATEMENT OF CHARLES ACKERMAN, REPRESENTING THE
UNITED INDEPENDENT RETAIL GROCERS & FOOD DEALERS
ASSOCIATION OF THE STATE ,OF NEW YORK

(The witness having ben duly sworn, testified as follows:)
Mr. ACKERMAN. Mr. Chairman I represent here what is known

as the "forgotten inan", the retaaigrocer and the retail food dealer,
and we are here to express our views. ,

Senator BAKLEY. Where is your residence?
Mr. ACKERMAN. New York City.
Senator BAW*LzY. Do yo represent any organization?
Mr. ACiiiRmAi4, I represeiit over 10,000 retail merchants in New

York State6 retail grocers and retail food dealers., ' - .... ., , ,
Senator BARKLEY. Do they have an organization?
Mr. ACXtERMAN. Yes; it is an association known as the "United

Independent Retail Grocers & Food Dealers Association of the State
of New York." ... .

Senator BARKLEY. It is a New York organization?
Mr. ACKERMAN ' Yes, sir; it is, .......
Senator BARKLEY. Hfow nay members do you have?
Mr. AcXURMA'N. Wehave 6,400 membors,, and together with the

affiliates, the delicatessen stores, and so forth, it is/over10,000.
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We are infavor of the N. R. A. and the code, when and where this
particular code at the present time shall. he modified, and we shall
be separated from the manufacturers and the jobbers, and also be
supervised by the Federal Government. '

,-Here are. the reasons why we ask that: Theretail grocers throughout,,
not only New York State, but throughout the entire country have
been discriminated against, first, with the market provision of 6 per-
cent, which, prohibited i manufacturer to 'give any allowances to a
:'tFiler, and no advertising allowance and any free goods, while on
,the other hand it permitted him to give allowances for quantity pur-
chases to a chain store or a larger jobber, and permitted the whole-
saler to give them, on Splcial contracts advertising allowances which
amount to approximately 10 and 15 percent. I . I

Prior to the code the retailer used to receive what is known as the
"five-case deal," or one case free, and advertising allowance for his
window display and so forth, and at the present time under the code
the manufacturer is prohibited to give such an allowance to the
re ta ile r . , , . ... : : , 11 .' 1 1 .. .1 1... . I

The big merchants who are in a position to buy a carload of mer-
c'handise, they can offer their merchandise with 6 percent market
provision, and put the small man out of business because the small
grocery man cannot .receive that advertising allowance under the
special contract. '

Again. the code authority at the beginning in Washington have
been working in such a way that all of their politician friends and
relatives have been put on a salary basis on the strength that the
grocer will be compelled to pay assessment. To show you this, let us
take at the beginning in Washington, the chairman of the national
code authority is Mr. Charles Jansen, who was the secretary of the
:Nationel Association of Retail Grocers, and he resigned his position
as secretary of the association, and accepted the position as chairman
of the code authority. 1 . 1 1 1 ,

Senator KINO. Is he chairman of the code authority?
Mr. ACKERMAN. He is chairman of the National Food Code

Authority. 'He in turn sets up machinery and either appointed' men,
or-made it so that they could be elected on the code authority job.

For instance, in New York City, as one example, there was the
editor of the Journal of Commerce, Mr. Cochran, who received the
reward of secretary of New York City code authority; in Brooklyn
the secretary is a wholesale grocer, and he put on as assistant secre-
tary, his son-in-law. From the beginning, it is the wholesalers and
the jobbers and the small independent retail grocers do not have any
chance to participate in the activities of the code,
. We have tried continuously from the very beginning, asking f6r
representation in, order to protect our interest, but we do not have
any chance. They had an election in New York City, supposed to
represent the interest of the retail grocer, and at ,that election, among
others, they elected a fellow not even in the grocery business, but
who was a beer salesman. We have submitted affidavits that he is
not in the grocery business, and they came down here and were ignored
just in the same way all of our objections and all of our affidavits
iave been ignored. ' , ... ! ,

We discovered that the man in charge of the grocers and 'food
distributors code in the Government end here was our friend Mr.
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Whiteside, and his assistant Mr. C. W. Smith, and Mr. Smith was
received at the same time Mr. Charles Jansen was, and at the present
time is in his office.

Senator KING, Who is Mr. Jansen?
Mr. ACKERMAN. He is chairman of the code authority of the

retail food.
Senator KING. Who elected him?
M. ACKERMAN. He claims he is elected by the wholesalers, the

retailers, and all, but we do not know who elected him.
Senator BARKLEY. The chairman of the code authority is supposed

to be chosen by those in the industry, and not appointed" by anybody.
Mr. ACKERMAN. We had an election in New York City, and what

happened to the election, they had it in three different boroughs of
the same day, and they put up a lot of salesmen who were outsiders
not in the food business, and they did not give us time enough to be
at the meeting, and the retailers were not represented.

The chairman of the oode authority, as I say, was the secretary of
the national association, and in spite of that, we thought we did not
have anybody to represent us, but that we might get somebody. I
am sorry to say we did not get anybody whatsoever.

Senator KING. Going back to the election of the code authority,
did these retailers, the 10,000 whom you represent have any voice in
the selection of the code authority. I

Mr. ACKERMAN. We had that right, but we were not given oppor-
tunity.

Senator KING. Did you vote? .
Mr. ACKERMAN, No; we came to vote, then they broke it up, and

we came to the second meeting to vote, and they gave us only one
day's time. We came from one particular area.

Senator KIo. Where did you come to?
Mr. ACKERMAN. To where there was supposed to be an election.
Senator KING. Where was'the meeting?
Mr. ACKERMAN. One in the Bronx, one in Manhattan, and one in

Brocklyn; all none day.
Senator KiNG. Were they for the purpose of electing the code

authority for the State of New York, or the code, authority for the
whole industry throughout the United States? ..- , ;

Mr. AcKERMAN. Throughout the United State& they had held an
electiQn in Washington.

Senator KING. Did you have any part in that election?
Mr. ACxERM.N. We did not.
Senator KjNt. Who are the code members of the national organ-

ization? .. . ,
Mr. ACKERIAN. Charles Jansen, who was secretary of the Na-

tional Retail Grocers Association; Mr. Peterson, who resigned from
his position, and took Charles Jansen's place as secretary, and he is
on the code authority from the manufacturers; and Mr.. Paul Lewis.

Senator BARKLEY. Who chose Mr. Jansen? , , - , : ,I
Mr, ACKERMAN, He claimed the retail grocers elected him, but

we don'tknow anything about it. , 1
Senator BARKLEY. The National Association of Retail Grocers is

a real association?
Mr. ACKERMAN. Well, they claim they are. . .
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Senator BAuIxLrY. Don't you know for years it has been a
national organization like the National Association of Dry Goods
Merchants, and they have conventions once a year somewhere.

Mr. ACKERMAN. They have; yes.
Senator BARKLEY. So it is a bona fide association.
Mr. ACKERMAN. :They are a bona fide organization; yes.
Senator I3ARKLEY, Are they made up of bona fide retail grocers?
Mr. ACKERMAN., I woild not say they are bona fide retailgroeers,

because on the board of directors are wholesalers jobbers, an whole-
sale grocers. Nobpdy is permitted to be in the Retail Grocers Asso-
ciation unless he is a retailer,

Senator BARKLEY. Is there not also a National Wholesale Grocers
Association?,

Mr. ACKERMAN. Yes, sir.
Senator BARKLEY. And that is separate from the Retail Associa-

tion?
Mr. ACKERMAN. Yes.
Senator BARKLEY. So that they have I for the retailers and I for

the wholesalers?
Mr. ACKERMAN. Yes.
Senator BARKLEY. The wholesakrs have a different code from the

retailers? ,
Mr. ACKERMAN. No; they are on the same code with the exception

the manufacturers were separated recently.
Senator KING. In the beginning it was all one code, manufacturers,

brokers, jobbers, wholesalers, and retailers.
Mr. AcErRMAN.. It was all one code; yes.
Senator KING. How many were present at the meeting in Washing-

ton when the code authority was selected?
Mr. ACKERMAN. I do not know; neither of our representatives

were here.
Senator KING,,.IJow many retailers are there in the Unitc,: States?
Mr. AcKERM ,; The retailers in this particular code?
Senator KING. No; how many retailers are there?
Mr. ACKERMAN. In the retail grocers' code?
Senator KING. How mary are there engaged in the retail business?

The same business you axe ip. ,
Mr., Acs~AN.. I suppose about 175,000 .
Senator KING. How many of those were represented directly or

indirectly when the code authority was selected? ..... 'I ! I
Mr. ACKERMAN. I have no knowledge. The information I have is

they were just repreSentatives of the national association. We
asked for representation to General Johnson, and Mr. Smith at that
time, the same man who is now employee by Mr. Jansen that they
onl recognized the retail grocers' association.

Senator. KING. Werp any retailers placed on the code authority?
Mr. ACKERMAN, Not so far as I know; not in our State. .,
Senator BAZxxY:.Your organization is not a national association,

but just a State association?
Mr. ACKRa Ns,. Y;Jit is 4 State association.,
Senator ,KIflQ.; pops it participate with the national association?
Mr, ACKo avmi.. No; we never have.
Senator BAMXZEy Whon was your association organized?
Mr. ACKERMAN. It was organized ever since 1921.
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Senator KING. Do you know whether any of the code authorities
now are retail grocers? er a o

Mr. ACKERMAN. We are contending they are not.'
Senator KING. I want to have the record clear; they are all manu.

fa c tu rers ? .I ' . i , I , I I . ; I -

Mr. ACKERMAN. Manufacturers or jobbers, and the one supposed
to represent the retail grocers is not engaged in the retail grocery
busfess; lie is called the representative of the trade.

Senator KING. What is his name?
Mr. ACKERMAN. A fellow named Mr. David Opper. We have

affidavits to support he is not in the retail grocery business.
Senator BARKLEY. Whitt business is he in? '

Mr. ACKERMAN. He is a salesman, selling coffee today; he may be
selling coffee today and something else tomorrow. - ;

Senator BARKLEY. Does he sell coffee for some wholesale grocer?
Mr. ACKERMAN. Yes; he sells coffee for a wholesale grocer.
Senator BARKLEY. Does he sell it to the retail trade?
Mr. ACKERMAN. Yes; he does.
Senator BARKLEY. Has he been at any time engaged in the retail

grocery trade?
Mr. ACKERMAN. He used to be.
Senator BARKLEY. How long ago?
Mr. ACKERMAN. Several years ago.
Senator BARKLEY. So he graduated from a retail grocer to a sales-

man of coffee to the retail grocerymen.
Mr. ACKERMAN. Yes, sir.
Senator BARKLEY. What brand of coffee does he sell?
Mr. ACKERMAN. He claims to sell the best.
Senator BARKLEY. Are these retail grocers engaged in interstate

commerce, or in the most part engaged in selling to the local trade?
Mr. ACKERMAN. It is just selling to the housewife. I

Senator BARKLEY. Assuming there will be a new act, if it provides
it shall only apply to interstate commerce or to suchintrastate com-
inerce as might vitally affect interstate commerce, would that let most
of ou retail grocers out? .' .... I , " ( , " " , 1
* Kr. ACKERMAN. It would let them all out.,

Senator BARKLEY. Do you want that done?
Mr. ACKERMAN. No; we would like to see the retail grocers have a

code and to protect their interest. '' , : I ': '

Senator BARKLEY. You are in favor of the law as it applies to the
retail trade?
I Mr. ACKERMAN. If and only when it is distinct and separate from

the wholesaler. I ' ; ; : .. , I I , , ,

'Senator BARKLEY. You want it separated and' to have your own
representatives on the code authority., : ,, ; 3 11, , . " , ,

Mr. ACKERMAN. No; we very much favor that the Fedetal Govern-
ment would take it over, rather than by the association. ; " ,
* Senator BAXKLtY. You'waflt the retail grocery' buek regulated
by the Federal Government? '* .

Mr. ACKERMAN. Yes; :because we have' our busing experience
thOt all of the associations have their friends and their relatives in
there, and expect the money should be paid, for'thei'job by' paing
these assessments, and they forget the retail tid~entre . 1
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Senator BARKLEY. You want us to go further in the retail grocery
trade than Congress or the Government has gone, and would you
apply that same doctrine to all retail business?

Mr. ACKERMAN. Yes; all separated. The food industry is a sepa-
rate and distinct industry.

Senator BARKLEY. What sort of regulation would you favor on the
part of the Federal Government of the retail grocery trade?

Mr. ACKERMAN. Well, in order to give opportunity to the small
business man to remain in business, to regulate operating hours, and
not permit the manufacturers to interfere with the retailer, and if
there is any advertising allowance given to a bigger man, the small
man should have the same.

Senator BARKLEY. Then you would abolish the wholesale purchases
and advertising?

Mr. ACKERMAN. No, we would not; we will simply have the same
recognition. There should riot be any distinction between the bigger
man, and the smaller man.

Senator BARKLEY. You would not make any allowance for 'pur-
chasing anything in carload lots, but the price would be the same as
if it was in a single package. I

Mr. ACKERMAN. Yes, we would but we want the advertising allow-
ance, if any is given in addition to the property purchased.

Senator BARKLEY. Of course, you realize more than I do that in.
business the larger quantity theory has always prevailed in the pur-
chase of goods from distributors, and that has enabled large concerns
to sell cheaper than the small independent units.

Mr. ACKERMAN. No, I would not say that from experience. I
have 36 stores, growing two or three stores at a time, and my experi-
ence does not show that. One particular jobber ia the State of New
York signs the N. R. A., then he gives dividends of a couple of million
of dollars to his men employed and interested in his company. He
did not give that merchandisi ' aWay to the retailer in order they c0 ld'
return it to the consim r

The chain stores all offer leading articles and its cost price in order
to induce the consum 'to come into the store, and the minute the
consumer comes in the store they pay for four or five additional
articles that they have to purchase for t6e home, and pay good prices.
They have loss leaders; 'but they do not give it away to the public;
they keep it, all right.. ' '' '

Senator BARKLEY. Let me ask you about that-take' the Piggly;-'
Wiggly or the A.'& P., or the Sanitary Grocery, which is heiu in
Washin ton and does not operate anywhere else; you say they induce
the public to come in by holding out som' leader& at a reduced price,
then gouge them on everything blse. ' ' ' ' ' '

Mr. ACKERmAN. That i4 right. "
Senator BARKLSY. 'How' 1hg'do •y ou uppose it would, take the

housewife to discover that; When 'Ohe goes to the corner fidependent
store and sees the price on' these atiole§?,

Mr. ACKERMAN. She cannot discoet' ." ' ,t ,'
'Senatob!r BARKLEY. Why? '" ' '
Mr. ACKELraAN. Because,,in the chain starb or ifi',Ay otheit"sre

there are: certain wellknh6wn, brands; "s, Del"1Mnti pa'hesi or
Maxwell House 'coffe-&ithey,'ar Y' arially kft6-n '"Sh6d kndws he
ca#fi buy'that at'31 cents, and it'c&Ats 81 ct, tohain stOres, but' at'
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the same tine the chain store has 10 different brands under its own
brand that no other store has; And therefore* when the same customer
goes into the neighborhood store sle cannot tell how much more she
paid for this item than slp can buy it for in her own neighborhood
store. .

Senator KING. Do, you want the Government to fix the price for
which the grocer can sell it? ,, ' but Iw'... , v , r n-
I Mr. ACKXIMAN. We would, not ,3y'tat, but we say the Govern-
tept has codes set up '.qder the special barga g provision, and it
should protect'the sinapl retailer, and we would prefer a,code. and
woild prefer to have the Government step in and regulate thq code.

'Senator KING. How do you think' the Government can supervise
200,000 retailers in the United States-fix their prices and watch
them?............... t

Mr. AcKERMau ,, It is very simple, because we know if there will 'be
true representatioA, the' retailer is. out. make a living, and the prices
can be regulated j ust the same as in any other instance,. P

Senator KING, Would you want the same price fixed for the man in
San Francisco as the man in New York, and the same price fixed for
the man in' New York as the man in Savannah, Ga.?

Mr. ACKERMAN. No; it would depend on the articles, where they
come from, and how you regulate it.. ' ,

Senator KING. Who will determine that?'
'Mr. ACKE .MAN. In the same way as the butter and egg market is,

because you kqw wq have a market in New York and a market in
Chicago..

Senator KING. What department 4'oyou think would do that?
Mr. ACKERMAN. The Agricultural iDepart ment regulates that.
Senator BARKLEY. They do not fix the prices.

*Mr., AcwsnAN. They tO us that is the market price today.
Senator KING. Do, you think the market price should be the same

in Savannah, Ga., as w San.Franci,&o'or New York? l ' I
Mr. ACKERMAN. No; it is not the same, bi4 it could be regulated.
Senator KING. You want everything regulated, ,every industry?
Mr. ACkERM5AN. I w9uld not say every industry, but I am taking

in behalf of the food industry, because itis in need of regulation, when
you 'see, about 200,000 grcegs-whkh does not include every food
mrphant,, like the delicatessen shop and the others-there is at least
05,000 more of those-and you will find there are 60 percent of them
in bankruptcy.

S66ator BARKiEY. That percent eqf the delicatessen stores?
Mr. AcK RMAN. No; including all of the small food merchants,
Senator.Kmo. They are in bakruptey now?
Mr. ACKERMAN, They are' not actuallY bankrupt, but if they had

to pay their bills they would have to go into bankruptcy......
Senator Kum . Your principal compaint, as I understand, is that

the n anuf~cturers give "ome preference to, the brokers that they do
not give to the retailers, and t , give pr eerenee to large purchasers.

Mr. ACKERMAN. Yes; the, cti4, stores, ,
Senator KINO. They give preference to them over the sm9ler one,

ain you are obje4ing to, that, 1!:,
Mr. AcxsnR4m iiWeare ohjecbing to tbOt, and we are objecting to

the code reprMentat jvps b ,swe they are. wholesalers, and we have
pa4assesse ,nt., # we have not.derived any benefit since the code.
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Senator KINo. Do you pay any assessment .rourseif?
Mr. ACxzRMAN, Yes; I persona11y have pai& them. 7
Senator KING. How much do you pay?
Mr. ACKERMAN. Our members?,
Senator KmI. Yes.
Mr. ACxERMAN. Well, they have paid thousands of dollars. The

members have probably paid over $20,000 or $25,000 in New York
city. ,I I ,: ; , I :I I 1

Senator KING. Who gets that?
Mr. ACKERvAN The secretary of the code authority; and it has

been divided-60 percent goes to the State authority, 20. percent to
the regional authority, and 20 percent to the National Code Authority
in Washington. " , I ': . ......... . . I

Senator KING. You have a code authority in New York, have you?
Mr. ACKERMAN. Yes; and they have a representative on the

National Code Authority. "

Senator BARK 4 EY. This contribution of assessment goes toward
paying the expenses of compliance, enforcement, and all of the things
going along. with it? . ........ . . . .... ,Mr. ACKERMAN. Yes' but nothing has been done for us, because

they 'are not interested in: the retail grocers. ' ..............
If there are no further questions, I Will ask the p;1vilqge to file a

brief if I may. ..
Senator BARXLEY. You may hand it to the clerk of the committee.
That completes the testimony today, and the committee will recess

until 10 o'clock tomorrow morning in the corhnittee room.
(Whereupon, at 4:.15 p. m., the hearing was recessed until Tuesday,

Apr. 9,1935, at 10 a. m., in the conumittee room in the Senate Office
Building.) 'i ' " '

(Mr. Ackerman subsequently submitted the following bief:i)

. ,,, , SUPPLzME-NTA'RT BRIEF

In acdordanee'with our knowledge and iinny personal bpinlon, the small inde-
pendent retail grocer did not benefit undet the National Recovety Administration.
Some of the reasons are as follows: '

1. He received no true representation. The Nationg Food and grocery Dis-
trib itors Code Authority, charged with the ddty of also deresentig the' interests
of the independent retail grocer, was captured and do'tated from the very
start by men supposedly representing the trade, but in reality agents of manufac-
turers and packers of food products. ThrOugh the activity 6f the National Code
Au';hority these men frmed'a strong political alliance in thb' various 'States
citife, and ,areas, where through varios manipulations men, supposedly elected
by the Independent retail grocets and charged with the duty of representing their
in0erests, turned out to be representatives of the large interests, and the inde-
i.ndent retail grocer was left but. ' ' .' '' -* ": , . '; .I I .. .

The State and the lo al code authoritlesare supposed to consist of, knen repre-
sonting various branches of the food industry, five in all. , Birt in order to deprive
the Independent retail grocer of 'true reprecntatios, men owning waiehouses
and doing, a large 'volume of business, and having'their own welfare at heart,
rather than that of the small italer, found their way Into the code authorities
under the guise of the various classifications of the industry. The retailer's
representative thus always found himself confronted with four'men, etch of them
in reality a wkolesaleri with wrehoizbs,' sad hviln no eal intereet in: the inde-
pendent retailer. ' ' ' ' " '"

Furthermiore, even where, a representatIve 6f the'retailers Wag supposedly
"elected" to the local code authority by his fellow thrdependent reatile", he'
frequently turned bdt to be hither not'a grocer at allI, or *peron not actively
engaged in the'retall grocery business. '

11972-35- 5-12
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An interesting phouprenon also tqok place in the case Qf the New York State
Code Authority. 'Its sretary was a forincr newspaper man, who 'gave a great
deal of publicity t6 the pres6'nt chairman of the Natlohal Code Authrity, and
was apparently rewarded with a job (or his etorts..

In view of the composition of te State and local code authorities, nothing was
ever accomplished for the independent retail grocer's benefit. His problems were
ignored. As a result the independent retailer is today discouraged, and as far itshe

' 
i.s concerned, the National Recovery Admii~trAtion is a forgo'tt thing of

Th code authorities, under the National Recovery Administration, penalized

the independent retail grocer by compelling.him to pay the assessment of $1 per
every pep-son on his premises. There were a great many retailers who felt the
assessmeiit was not Justilied,' that they received 'nothing in return. They felt
that as long as the job-holders of the code authorities showed ani interest In their
job only, they, the independent retail grocers, were obliged to pay no assessments.

ut as a result they received threatening letters from the local code authorities,
and were involved in litigation.. Now, as to the so-called "reorganization" of the code authorities, which has
recently taken place.

The local code authorities, having collected thousands upon thousands of
dollars, apparently cared little about how much they paid their jobholders,
politically Influenced by the National Code Authority. But then an ever-increas-
ing number of retailers refused to pay assessments. A financial crisis developed.
And so, to institute a new scheme of collecting moneys, they created the so-called
"district" code authorities. Again they made certain that a lone representative
of the retailers would be placed against four representatives of the larger
interests-plaiuly speaking, the wholesalers. The men elected to the district
authorities came, furthermore, from the old local code authorities. No new
elections had taken place. 1
* Although the local code authorities collected many thousands of dollars in

assessments, the promises made in the code were never carried out. The inde-
pendent retail grocer kept on paying. But today, in my personal opinion, he is
wondering whether the national and the local code authorities had been created
for the sole purpose of collecting asesaments and keeping up their jobholding
system.

However, grocers believe in National Recovery Administration principles. If
an.he the code of fir competition is aelualy enforce and properly supervisedby the Federal government, And all piv te ambitions and political jobholding are
eliminated, grocers will wholeheartedly be in favor of the National Recovery
Administration.,

2. According to pur knowledge, big business did much better undet the Na-
tional Revovery Adwilistration than the small retailer. Through their bigger
representation on the code authorities, wholesalers, jobbers, etc were able best
to serve their own interests. They stabilised their prices. Furthermore, as
prices of foods rqee, they increased their price to tho independent grocer, but the
independent grocer 4 not pas the increase on to the consumer public. The
independent retail grocer is in a works. fiancil position than ever before. His
profits are 1we .' We know, however, that jobbrs and the large enterprises
earned better profits last year, and are in a better inail position, , ,

. The code itself iS not enforced by the voWe authorities. This, of course, is
beqaussepo one on the local code authorities is relly interested in the independent
grocer's welfare. The men are merely jobholders, interested in themselves only.
They did, however, as above stated, cooperate with the bigger enterprises, again
displaying their interest in retaining their jobs. .-t, • , , , I I

The uniform opqrating hours provision of our codq, of vital importance to the
independent retail groew, was never brought Into boeing. In spiWe of the inde-
pdent retail grocers' protests and demands, no real action was ever taken,
although several gesturep wee wade., -The mark-vp provision was never en-

In summing up,.may, I. therefore Atate:
The Zitional Recovery Adrnlv4etratjon did Mthei eft the iudependent retail

grocer; abuses under the National Recovery Administration have not been elimi-
nated- administration odthe National: Recovery Administration. by thb code au-
toritVahas bmee asad disappointment. i, . I;,, ... < , ., ',. i, , ,
Un e the small merchant is given separate, and distinct recognition, by the

Government, is separated altogether from packers manufacturers, wholesalers
and jobbers, doing a big volume of business and having their own welfare at
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heart, he will continue at a disadvantage under the National Recovery Adminis-
tration, and will be further discriminated against. Separate code authorities
must be set up for the independent retail gracr. This should be done to really
protect the small retailer against further abuses and injustice,
I May I add that we continuously called these various abuses and acts of dis-

crimination to the attention of the National Recovery Administration officials
at Washington. But the Washington code machinery, above referred to, always
found ways of stopping us. They have always succeeded in discovering ways of
blackmailing us before the National Recovery Administration and of ignoring us.
We did not lose courage. We still have hope that some day the Government
will realize the importance of the small independent merchant, will put a stop
to the attempts of his enemies to drive him out of business, and will discover
that in the food industry particularly he is the most Important factor.
' We had brought these facts to the attention of the Darrow Board, before
which we had appeared. Our friends of the grocery-code machinery, incidentally,
resented our appearance there. . 1 .

May I, in conclusion, make the following specific suggestions:
I. A separate and distinct code for independent retail grocers and food mer-

chants, including all stores where food products are sold, with the exception of
stores where cooked, prepared stuffs are sold for consumption on the premises.

2. The independent retail grocers' representatives on the code authorities shall
be grocers actively engaged in the retail grocery business. They shall serve in an
advisory capacity only, under the supervision of the Federal Government. The
Federal Government shall enforce the code. " ,

3. We favor the mark-up provision of our code, but are opposed to special price
concessions and advertising allowances under special contracts to large buyers.

4. We favor the uniform operating hours provision of our code, as per article 5,
section 9, which reads as follows:

"In any retail trade area, town, or city the retail food and grocery establish-
mients may, by mutual agreement of 75 percent of such establishments, subject to
the approval of the Administrator, establish uniform store-operating hours which
shall be binding upon all retail food and grocery establishments within such area,
town, or city for a period not to exceed 1 year, subject to renewal by similar
mutual agreement." I I I "

5. We recommend that the collection of assessments be under the supervision,
of the Federal Govw rnment.

Respectfully submitted.'
UNITED INDEPENDENT RETAIL GROCERS AND FooDr DEAERS n

ASSOCIATION OF TIE STATE O NEW YORK,
CHARLES ACKERMAN, GeneTal Secretary.."

* APRIL 9, 1935. , . . .. . .

SUMMARY OF OUR CORRESPONDENCE WITH THE N. R. A.

I. On August 21, 1933, we submitted for General Johnson's consideration a
code drafted by the United Independent Retail GrOters & Food' Dealers Associa-
tion of the State of New York.

The code' contained provisions in respect to: I4bor, maximum working hours,
minimum wages, unfair competjtiori, aqd administration of the code. . ....
, 2. On August 31 we rece veo, i reply from Allern Bennett Vorsberg, of the
National Recovery 'Administration control division, asking fbr duplicates, jince
d o c u m e n t s w e r e n o t r e c e i v e e d . ' " ' " . . .. .. ' . . ..

3. O September 2,,1. iurewitz, president of the Association received a letter
from A. Heath Onthank, chief Qt he vonttol "division,' a&knowledging receipt of
our code. - I I

Mr. Opthank pointed out tht. ib' order tosiimplify the "niilstratlon of the
Nation l ,Recovery Administratidii At' p ki4ry consideration mutst be'givelh to
tljose codes coming ,from a socia lo wnchls repreen$ ;tl*e of a 'substantial
partof auindustr except cnextrabr S lrC mrte "' e

.
,4,0 0 uc ) er IV.O 3 3, w , r te tb. : W t ' ePy administrator'

_ e, I Ad'nlhstration." na'4e It wit
ini char' National recovery dm ti n

Association oi the tae of ie*Yhrk, do With hours 6f labor, rates of
pf,, nd, ter cQoditIpqs pf employment. ,The statement enclosed hetecith is

n te nature qf prqtqs, asTrqepet. $nd Is f51.d with the' ho e ,hat"ib accord-
ance with your request it wil be gieh due and-f1brable consdceratibn,
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-&On.: Oetober 27, Mr. i Sth, alistant to, Mr. W tbsidel, wrote to our Mr.
Certlman. that full cothieration will be given torthe change i minilntmu salary
rate from $20 to $28, sad also to the changes in the hours submitted in our code.
6. On November 1: we wrote to the President. -We- enclosed resolutions

pas" by our!members at a mas meeting held atthe Hotel Pennaylvania'on
October 29, 19 8 'j I ;, ; , - , .a. o '. I ,I ,I

We said, in part: 'After General Jahnsom'4 announcement that codes might
be submitted for trade practices and the elimination of unfair competition, we
asp submitted our Statecod, which i now on file with the National Recovery
A14inistratlon. , We were informed that no city or, State codes would be consid-
eved, but national oodes only. We are fully convinced that our code has been
igncr.d, and the National Code which Isfor the benei of the chains, manufac-
turerm, and brokers, I being considered. A master code -has been submitted on
same to your Exeency". . .'I
. 7. On Novomber, Ai, 1933 we received a reply from Louis M Howeo referring
our letter to the Adminietr Z.w. ~w Recovery for, coosideration'.

8. On December 2, 7 we wrote again to O Iral Jo91oon. W We referred to
a real o of our 0t 0tin, which We pat into !record of the proceedings
(vol. 1, p. ,18).

The reolut urged, the appointment of a, represen 've for the grocers of
the Stat of w York, and, rp ntation a rded them through
the Nator Association of01 ail G e o sad: "I truing article 7,
section 1 the code th I era f te e ofNew Y hould be elassedas an iIportanh o e re t food grocery trad and thereby it
should ma de It for t t el t, resentative q th national Food
and ( eery Dl"trb at w 'we think, . the code be
proe admnistered mid e Q thisA P of r er- "

9. n December 12, 1933, owin to t Na na cover A ministration
Re Food sad trucery (Q4 objeetirg to v tub iluwance t claii stores
prove io ofl whet a di or IIl . ,- ... I i

10 n Doe VQy le of, Decem 12. ,Mr.
C, Smith 1 g , in I p ' .We n1 r eog tonal aso tions to be
repr rated o et , Na j Council.] !iso said: "Although e elements in
the f d and gr cry .0 ct be -ctreaes ed an your local , c4i, we siiall

11. Ferus 9 1934 w :Were oieh w
1o. ( tea , weote ot 4 i , New YorkS t ot Food and

the ballots the election in e 27 in clieth13 o low q th we~y wrot 0enr

13 Follow the elections we wrte to (neral Johnson on iVM4ch' 12. We
pointed out th 'tory of the entire IAea dings. W.hid that:

"We gave o l rt to the National Recov Py' Administration since its
very beginning, e Ited I Vw t State'gr to eliminate
the evils of t.e trade. i1 it was possible ty create a

tpd code. ec edto repre-
sent the retail aroce rade brought try louth thegrpeers felt
thatthe1qhw v*vr look out, for ,th, I rests of th small dei1t,t Would

4Wo fora 14 fPl en e betrte t ho h

ep t wn kera pie fo,,+t rther thalbt helping
0+ who

claime to H. ve thedtarllr , 6 the 6ro"It ltear*;'-ww ailing' lb v up his
MQl O Qleot chairP4 of the NA coP l d and Girocery 4it "4'r

Moctt' I q6" the, p6sitiofi'of *lstnt.

tries oAta .t. hp ti ded them td'QoUetal htsbn
fqrppro ~ ~ ~ ~ ~~ "' If~~lf~~#~ tbo 6bU.p 0lqfho*$qgth~t#'e~t~o MeA~ai~n ~ ~ta~~*'~ ~ffi~~tie pOe~t~rmake such

ri" to p '4:4. ,vp f thes le* Y6fk SiatI RsGaI
dr ce aA, a 0"Il, " 1 -4 ill'''t It
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Mr. Friese, their secretary, was sent from another State to act as Secretary of
the New York State Retail Grocers Association. lie then named himself secre-
tary of the New York State Food and Grocery Distributors Code Authority.
He made definite statements that they were the power in New York City, Claim-
ing to be the State Code authority, they misled our association, asking us to affili-
ate with the New York State Retail Grocers in order to receive recognition.

"On January 30 the State code authority held an election at the Hotel Penn-
sylvania, which was declared void by the National Recovery Administration.

"On I ebruary 26, Mr. Hector Lazo announced elections for seven code authori-
ties, instead of one. The election was conducted through misrepresentation and
we protested against it."

1,1. On March 19 we wrote to the National Recovery Review Board, acknowl-
edging the infornistion that Senator Nye had requested investigation of our
conuplail , and elelosing a copy if our brief to General ,Jllwsoii.

U5. On March 25 the National Recovery Review Board acknowledged receipt
of our lrif to Genernl ,Johsor.

I G. )n MNUrI a1 30 u\sc rrceivd a letter from K11. II,. Stonebreaker, enclosing Mr.
hrussen 'a reply to or protest against thc New York City elections.

17. On March 29 thu NatioTal Recovery Administration advised us that the
code sribnitted by Ts has been carefully considered aid tliat action has been
sospienrded since our proposals art' covered in the ode approved by the President.

18. Onii April 12, 1934, we wrote Armin W. Riley, division 6, lie National
Recovery Adminisiration, protesing against the high-nnded manner in which
Nir. Jassen replied to our letter.

19. This association has subsequently repeated its criilaints against the
ahuses above mentioned before tie I)arrow leiar(i. In a brief submitted to
tie National Industrial Recovery Board we orrerl the retention rof tine ,nark-iup
provi, i n of the code.





INVESTIGATION OFTHE NATIONAL RECOVERY
ADMINISTRATION

TUESDlAY, APRIL 9, 1935

, UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met, at 10:05 a. m., in the Finance Committee

room, Senate Office Building, Senator Pat Harrison (chairman),
presiding.

Present: Senators Harrison (chairman), King, George, Walsh,
Barkley, Gerry, and Metcalf.'-

The CHAIRMAN. The committee will come to order.
Mr. W. E. Fenner, of Rocky Mount, N. C., is the first witness' this

morning.

STATEMENT OF W. E. FENNER, ROCKY MOUNT, N. C., REPRE-
SENTING AUCTION, AND LOOSE LEAF TOBACCO WAREHOUSE
CODE AUTHORITY

(The witness having been first duly sworn by the chairman, testified
as follo w s:) .-.. .. , . . ,,' , , ... .. .. ...

The CHAIRMAN. You represent the Auction and, Loose Leaf
Tobacco Warehouse Code Authority?

Mr. FENNER. Yes, sir _.. I , .
The CHAIRMAN. All right, Mr. FAnner, proceed.
Mr. FENNER. My business is the operation of auction warehouses

for the sale of leaf tobacco. , On June 30, 1934,. upon the reconmenda-
tion of Hon.. Henry A. Wallace,' the Secretary of Agriculture, and
Hon. Hugh S. Johnson, Administrator of the N. R. A., the President
of the United States approved the Code of Fair Competition for the
Auction and Loose Leaf Tobacco Warehouse Industry. Immediately
thereafter a code -authority, was elected to administer the code, and
I was named by the code authority as chairman of that body, and am
now acting in that capacity, : ., , .... ; ' , i , , , ;, , I

The industry has conducted its business and hashandled the 1934
crop of tobacco under the' labor provisions and 'standards of fair
competition as set out, in the code'. I. I ,i., ..r .
* The auction loose-leaf tobacco warehouses handle practically all
tobacco grown in, the, United States excepting cigar leaf tobaco and
Maryland tobacco.t Nearly all of the domestically grown tobacco
used in the manufacture of cigarettes, smoking'tobacco, chewing
tobacco, and snuff is sold by the grower in the auction warehouses.
During the 1934-35 selling season the industry, will-handle- ap-
proximately a billion pounds of tobacco, valued at approximtely
$250,000,000.00,

1361
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Our business as warehousemen consists in providing a market place
and the facilities for displaying the farmers' tobacco for sale at auction
to the highest bidder. The tobacco is not sold by samples or grades,
but the actual product is sold after inspection and examination by the
buyers. The farmers carry their tobacco to the warehouses, where it is
bought by the buyers, and are immediately paid the proceeds of the
salq, less the warehouse charges. In many States these charges are
fxed by State law, but in some States they are fixed )) custm,
Auction warehouses are located in the States of Florida, Georgia,
South Carolina, North Carolina, Virgijt'a, West Virginia, Tennessee,
Kentucky, Indiana, and one in Missouri.

Most of the auction tobacco markets are located in small towns
adjacent to the farms that produce the tobacco, an( the unskilled
laloor employed in the warehouses is drawn in Irge measure from the
tobacco farms. Approximately 13,000 to 15,000 people are employed
in the industry.

In our business, as in other businesses, the growth of unfair corn-
petitive rm.rtices and cutthroat competition had made it increasingly
difficult for t warehouseman to conduct t a legitimate business with a
hope of making a profit. It was foreseen by the industry that the
production adjustment program relating to tobacco wold inevitably
ettise a great. decrease in the volume of business donke by the ware-
houses, thereby definitely curtailing the volume fu0t gross profits
accruing to the industry. Since warhousenien are paid on a com-
niiFion basis, it 25-percent decrease in volume of busine.*; meant
api)roxiiattely a 25-percent decrease in income, since the ovorho:id
expenses of oiur- bisitiess reniiins ihl d)st ('olistOlt, regardless of the
reduction in volume of business. It appeared imperative that plims
be made to decrease the expenlitures of op ,ra tilon in order that the
warehouse industry might survive.

1; he most p)r'omising field along this lint) appeared to be in tih
('lli.iiiition of unfair trade practices it141 custotiis which were not
bvineficial to the industry but which cost in the aggregate a lrge sum
of money. The elimination of the trlevking evil, that is, the practice
whereby a warehouseman paid truckers to haul tobacco to his ware-
house, promised a great saving, The elimination of inditcriminto
hiring of solicitors by each warehouse promised a further saving. The
establishment of correct weights on tobacco, and the requirement that
buyers pay for their purchases on the basis of the established weights,
offered another saving. , The giving of rebates to growers, the offering
of special inducements to customers, and many other competitive
practices were costly items in the conduct of the business, but were
necessary in order to meet competition. , I

It was felt that under a code many of these practices which wore
financially harmful to the industry, could be eliminated without
detriment to the service rendered to the tobacco growers. Also,
many provisions were incorporated in the code tending to improve
the system for the advantage of tile patrons of the industry. For
many years the industry, through agreements of its members, had
attempted to remedy these faults; but lacking thle authority and thle
power except through a civil contract, these efforts had miot et with
great success. - j , ,I I I I I I 1
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A code seemed to offer the remedy, backed as it was by the power
and authority of the Government. Its' object was to improve the
system of marketing and to eliminate the unfair practices. And so,
the industry adopted its code and operated under it during the past
season. It has been an unmixed blessing to the industry. It has
enabled us to conduct our business in a way that it should be con-
ducted, it has eliminated to a great extent unfair trade practices and
it hins improved the marketing system for the benefit and financial
advantage of the tobacco farmers. It has cut down the hours of
employment to labor, and has increased the rate of pay to these
employees. Unskilled labor employed in this industryconsists
mostly of Negroes with a limited earning capacity. These people
work on the farus during the spring and summer and work in the
warehouses (luring about 3 months of each 'year. The rate of pay
established under the code is in general about one-third higher than
the prevailing wage scale prior to the adoption of the code.

IN e feel that this code hat, been of ,,reat value to us, and we are most
heartily in favor of its continuance. A recent vote taken among the
industry discloses that over 75 percent of the industry by number,
'tad approximately 85 percent, of the industry by volume of business,
voted unjualifiedly for a continuances of the code for the coming year.
Tile Kentucky Burley warehousemen last week at a general meeting,
by a large vote, requested the continuance of the code for alother
year. The flue-,ured tobacco warchousemen are almost unanimouslyin favor of its continuane. ,[ q(uote you a few eoinneiits by nleiil)ers
of the industry in connection with their votes:

It hias brought the warehouse business (ot of cannibalism into civilization.
Am very well pleased with the rode.
I think it is til wareiousenuti's oilV reclmnptioal.
I think it essential fo-r the life of the auction system.
The cle proved its merits very decisively Iast s eason; it helped to re-create

conlidellCc ill the auction system ariug grlowers as well as ti hell eliminate to a
ininimum uiufiir practices.

Well le'ased with the 1934 code.
As ia while the ciile has worked wonders for the warehousemen, nd I an

hwarily in favor of its rettniion,
We likv the warehouse code,
Last yeoar under code oni' of the best years we have had.
We are very much in favor if the cotie.
lies proved very satisfiictory; very imich in favor of the Codlie,
We fel that it, is the salvation of loose-leaf warehouseolell.
Think it is a good thing for us warehosenen.
We fintI the code authority very satisfactory.
Some minor changes hut by all means more teeth.

These are just a few of the many endorsements that are on record
in favor of the code front members of the industry.

The code has been generally complied with. I (1o not mean to say
thai there have been no violations; there have been some. But
generally speaking, there has been an honest effort upon the part of
nearly all time mnonibers of the industry to comply with every provi-
sion in the code. ]n the entire flue-cured area, that handled during
last year 560 million pounds of tobacco, less than I percent of code
assessmelnts is unpaid. In other wo(lrs, more than 99 percent have
paid their full code assessments. And in the Burley and dark-fired
areas the code assessment collections huive been almost as good. As
a nile, they lhve paid willingly ind voluntarily. The greiitest
tribute to the efficacy of this 'ode is tlo. willingness of ita inmabers to
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pay the, expenses necessary and incidental to the enforcement of the
code.'

The code authority set up an organization for a close supervision
of the industry. It appointed Mr. J. C. Lanier as code administra-
tor, and with the aid of a corps of field supervisors, a close contract
was' kept, upon the industry, and inspections made approximately
twice a week in every warehouse in the entire area.'

Oar code has been a great success. We want it continued, We
want it continued under a law with more teeth in it than formerly.
The greatest drawback to the code has been the lack of procedure
under which a code violator could be punished, There are "black
sheep " in our industry as in every other industry; and it is irritating
for a'member who is obeying th n code to know that his competitor
is violating the code and thereby obtaining ain unfair advantage by
cutthroat competitive methods. ,Under the present set-up it is in
effect almost impossible to secure court action to restrain or to punish
violations.

Our business is highly seasonal-- that is, in each area a warehouse
does not operate more than 4 months, and usually not more than :3
months. Under the present law it is impossible to secure a restraining
order against a violator in time to stop I he violation before the selling
season is over.

Senator KING. You mean it would be a violation if he sold soine of
his products? ? i

Mr. FENNER, No, sir; if he violated the code.
Senator KING. If he sold it?
Mr, FECNNER. This is not for the farmer. This is for the ware-

holuseniall,
Senator KING. I understand, but I understood you to advocate

Kline policy under which some warehouseman might not make a
dispc ion of the contents of his warehouse except a. provided by thecodle?

Mr. FENNER. No, sir; I do not think you understand mie. If ie
violates some provision of the code, I

Senator KING. What provision ot the code, for instance? ,
NIr. FEES Nit. If he violates a provision in regard to hiring trucks

to haul tobacco to his warehouo.
Senator KING. It would be a violation of the code if lie used his

own truck?
Mr. FENNE :. Yes, sir.
Senator KING. Or if he hired sonie poor chil) that was out of work,

it would be a violation of the code, and you want him jerked up in the
court for that? . . . , . . . ... . . I

Mr, FENNuis. No', sir; that does ot mean that lie could not hire a
man out of work. One of the greatesot evils we have is the trucking
evil, whozo a man goes out and hires trucks.

Senator KINo. To do what? '

Mr. Fvusrmc. To haul tohaco into his warelhou e.
Seoiator Kis. The 'code forbids,, that, dos it?M r. Fk NNCm, Yes, sir . . .. . . . . . .

Sector KING.- And you wnt a moM Iunished because ihe ii ',
lnd hiit% trucks to ntil tobacco into tl warehouse?
1Mr. FENImt.m Yes, sir. J)o you want to Ikow my reason fo tha0t?

'Tle ,CHAJEMAN. (jivo you'reaso. . .. ' , I-11,, ,,,
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Mr. FENN PR. 'My reason for that, Senator Harrison, is simply this:
i[run a warehouse. The, laws are fixed in our State for the warehouse
charges. I go out and every warehouse is supposed to treat every
fanner alike and feed him out of the same spoon. Here is Senator
George, we will say, with 250 or 300 acres of tobacco, and I go 'and
pay a trucker to haul Senator George's tobacco into my warehouse.
You have got only 10 acres of tobacco, you are a small farmer, and
I do not haul your tobacco, but I charge you the same.

Senator GEORGE. You mean you give me the favor?
Mr. FENNER. Because you are a big farmer, and you have a big

lot of tobacco, and it is an inducement for you to sell your tobacco
to me, and I give you advantages 1 would not give Senator Htarrison
if he is a signal farmer. And I think it is unfair and unjust to do that.

Senator G.i:ocE. And the code outlawed that kind of practice?
Mr. FENNEB. Yes, sir.
The CHAIRMAN. Go ahead,
Mr. FENNER. In my opinion there should be some procedure pro-

vided under which a violator could be summarily taken before a court
for a violation and after due hearing could be restrained or punished
for the violation. The right of appeal to the Federal courts would
be reserved, but it ought not be necessary to go through the tortuous
court procedure now provided for in order to mete out punishment
for a violation . , ' ... I

Here is something I want you to listen to especially, because we
are m igh ty pro ud o f it. , ; .. . . :, I .

The cost of the administration of this code is almost negligible in
comparison to the volume of business handled by the industry.' Our
budget for the year amounts to $36,000, and the collections were
estimated (at a rate of 4 cents per 1,000 pounds of tobacco sold on
the warehouse floors) to amount to $36,000. Collections have already
exceeded the estimate. The finances of the code authority have been
in the black since the first day of operation and at the present time
we have on hand in cash over $11,000. We estimate that we will
have on band at the end of the fiscal year approximately $9,000.
The gross commissions accruing to all warehouses will probably
amount to $7j000,000. , The expenditure of $27,000 for, a code out
of this gross income imposes no burden ulpon the industry. Our
code is almost a necessity to our industry., Without it the industry
will not know where to turn in order to curb the intensiVe competitive
struggle for business thact will break out if the restraining hand of the
c o d e i s n o t u p o n i t .' , ' , ' ' . . .' , , . , . I

Senator KING. How many warehouses are there? ' ? ':
Mr. FENNER. I think there Pre something over 400.
Senator 'KING. How many' have you? '

Mr. FENNELS. I'hav6I four. .. . ' "
Senator KING, Where are you're?
Mr. FENNER. I have 3 in Rocky Mount and 1 in Kentucky, 'and

I operate 2 houses in Georgiac that do not own. I rent those.
Senator BAiIKL.Y. Whivre, is your (eltucky warehouse?
Mr, FENNE11, In Ilarrisburg.
Senator KING. Who fixes the rate that you charge the farmers when

they store their tobacco with you? ' % , I "
NI r. FNN:it. They do not store it. This is an auction floor and

the fariners 1)!it tie toh ba,'O o in a11d Nwe put it oil the floor c,,id sell it to
the high iest hidders, oad th,, 1boiye is m ove it riglht out to their fac tries.
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Senator KING. Then you are simply a commission business?
Mr. F1-NNNR, Yes, sir;,that is all.,
Senator Kiro. I there apy restraint upon anybody else establishing

a Commission business? .
Mr. FENNER. No, sir; the industry is a wide-open field; anybody

can go into it that wants to, . ., . , .... .
We are not a large industry, but we handle a large amount of

tobaco and handle a large amount of money. As I said before, last
year the tobacco wi. rehouses paid out to farmers close to $250,000,000.
Our system has endured over a period of more than 40 years. It is
tht only system of handling tobacco that has stood the test, of time
ovtr a period of years. Other systems have been tried and have
flourished for a time; but without a single exception that , know of
they have failed atrid have gone into the discard to ho forgotten.
The auction system of selling tobacco stands out as the fairest method
ever devised w-hereby a farmer can bring his crop to market, sell it to
the buyers on its merit, and receive his money and go home within
a few minutes after the sale, , . I . .,,

We want to continue to improve the system in every way possible.
The code has provided the opportunity, and the warehousemen have
realized the great benefits that it has been to the industry. .1 am
glad of this opportunity to come before this committee and stato that
the warehouse industry is almost unanimously in Favor of a contin-
uance of the code and in favor of the strengthening of the laws so
that violators can be made to cease their violations aid to conform to
the code. , I I I , I ,

Senator KING. What are the violations which you complain of?
What did you do before the code that was unethical and unjust?

Mr. FENNER. Senator, before we adopted the code, we hadl a con-
tract among ourselves, practically the same thing as the code.

Senator KING. The warehousornen did?
,i,'. FENNER. Yes; the warehousemen did.

senatorr KING. Fixing the rates that you should charge?
Mr. FENNER. No, sir; the State does that.- It is a State law; but,

aFs to the unfair competition, we had an agreement among ourselves
aud posted a bond of $500, each warehouseman as a forfeit; but, of
course, you could realize that although we carried it out very well-

Senator KING (interrupting). What were the unfair and unethical
things which you did? I - I

Mr. FENNER. Well, all right; just one of those things was the
trucking. Another one is that you would come in and sell your
tobacco on my floor; and if I thought I wanted to do something unfair
and use unfair tactics, and J thought that you were a farmer tbat had
a great deal of influence, I 'A i~l give you half of the charges and charge
the next nian with the full charges for selling his tobacco.

Senator KINo. Soie auctioneers would charge more thm others?
Mr. FENNER, No, sir; the auctioneers are hiring the war-ehouse-

lean oi a certain comjmission. ]lave you ever seen en auction sale,
Senator?

Senator KINo. Yes; I have.
Senator BARKE Y. A tobacco auction side?
Sonator KING. Yes; some years ago in North Caroliba or Souitl

Carolina.
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Mr. FENNER. I just want to say this in conclusion: That if this
code can be carried out----and it can be---it is an advantage to the
farmers, because it pots every farmer'on the same footing; and I
believe, taking it as a whole, that the whrehouuemen are about as
clean competitors m you will find in almost every business; but
wherever you ask peopho that are unfair competitors and using unfair
practices, the people , not only their competitors involved, but to a
great extent the people that they deal with, suffer, too.

Also we have in this code here restrictions--this code has not only
protected the warehousemen against unfair competition, but it has
also protected the fanner against the warehousemen who are
crooked, and not straight, and therefore we have a check-up on the
weights and things that have been allowed before in the warehouses--
I have never allowed it in my warehouse, and I do not think any
warehouseman who wants to be fair and square to the fanrmer has
over allowed it--but there have been cases where an auctioneer in
selling tobacco in his warehouse could go ahead and knock the tobacco
down quick and net give everyone an opportunity to bid, so that he
could, in turn, sell it later on the floor and make a profit. All of that
is protected in a code.

Senator GEOnGE. You do not have any auctioneer's that speak
English so that anybody can understand them. [Laughter.]

Mr. FENNER, Sometimes they have to talk so fast, and that is the
reason perhaps why they are not, always understood by everybody.
The only weakness in the code is about the procedure where there

is a violation so that you could jack up a man after he violates it and
find him guilty and punish him. It makes it, right hard, you under-
stand, under the code now, because there is so much red tape that it,
will be G months, and the tobacco season will be over and they can
close the wareholse lip before they can stop him from doing'these
things. I ... .. 1 , I I .. . .

Senator BARKtEY. Do youi know anything about the cigarette
end of the tobacco business?

Mr. FENNER. All the tobacco that I sell--
,Seator BARKLEY (interposing). No. Do you know anything about

the practice which had existed for stores to s(1 well-known brands of
cigarettes and soll them very much below cost?

Mr. FENNER. No, sir.
Senttor BARKLEY. In order to induce the trade to come there, as

against legitimate merchants? ... .r
Mr. FENNER. No, sir; I don't know anything about that. I smoke

cigarettes, but I don't know anything nbout that., In fact, I have
never heard of anything of that kind.

SMator KINo actingg chairman). Mr. Henry P. K endall.

STATEMENT C HENRY F. KENDALL, CHAIRMAN OF BUSINESS
PLANNING AND- ADVISORY COUNCIL, DEPARTMENT OF
COMMERCE

(The witness, having first ben duly sworn, testified as follows:)
SeMnator KImo. flow mtUch timc do you wanst, Mr. Kendall?
Mr. K ENDAI,,. Not vory long.
Sena tor liIN(. We havIe at great, m11an1y wit,esseV,. Yol mlay

Jl'oc'(eod,
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, Senator WALSH. Do you hold any official position, under the
N . R .A .? .- , , - .....
I Mr. KENDALL. I am president of the Kendall Co. find chairman of
the, Business Planning and Advisory Council.

Senator BARKLEY. That is under the Department of C-onmerce, is
it not?
i. Vr, KENDALL. It, is lodged in the Department of Commerce, but
the Administration is seeking 'its, advice on mat-ers outside of the
Department of Comme. • . .

Senator BARKLEY. Ij -, not necessarily a subsidiary of the N. R. A.,
as I understand?

,Mr. KENDALL, No. It was formed before the N. R. A., and whenl
the N. R. A. was formed, the Secretary of Commerce wa. req ested
to nominate an industrial advisory coimnittee to the N. I. A., and
he asked the council to appoint, certain member to that in rotation,
so the industrial advisory conuaittee has been very largely made up
of the members of the council serving.in rotation.

Senattor WXALSH. Are Kendall Bros, iwav.ufacturers'!
Mr. KE.NDAJL. I am sorry to say thre ar-e no brothers. The

Kendall Co. are manufacturers and have sonic eight cotton mills
locate(I North and South, and manufacture cotton cloth which is
converted into surgical dressings and allied products .

The Business .Planning and Advisory Council has had a committee
working for some time on this Industrial Recovery Act. ,

Senator KING. You mean with a view to continuing it, or improving
it or changing it by a new bill, or what?

Mr. KENDALL. Vith P, view to recommending its continuation with
certain modifications.

Senator KIN,. Who asked you to work upon that matter?
Mr. KENDALLh. Our industrial advisory committee, which is made

up of members of the council, with one or two resident directors who
have been very closely in touch with the workings of the N. I. A.,
felt under obligations, without request from anyone else, to study
this act and study its practice and make recommendations for its
continuation; and the council, which is composed of 52 members
drawn from industry, representing large, meium-sized, and small
industries, have been concerned about this and are pretty representa-
tive of American industry, and they have unanimously approved this
memorandum which I shall read to you. . 1, 1

Senator BARKLEY, Let me ask you, in order to get this picture into,
the record, how many members are there of the Industrial Board?
Mr, KENDALL. Originally there were 16 members serving in rota-

tion, 4 months each, until it had been practically around the Council.
Then there were three or four men added to the industrial advisory
committee who could stay there all the time.

Senator BARKLEY. How were those 16 or 20 chosen?
Mr, KENDALL. They were appointed by the chairman of the

council.
Senator KING. Who appointed him?
Mr, KENDALL. He was elected by the council. d
Senator BARKLEY, You said a while ago that you drew 52 member

of the council from this Industrial Board?
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Mr. KENDALL. I do not think probably, that I made that ciear.
In the spring of 1933, Secretary Roper invited 52 men to come to
Washington. He first selected 7 men and asked them to select the
balance of the 52 men that would be truly representative of American
industry-large industry, small industry, geographically distributed,
and so forth.

Those men met in the spring of 1933 and he informed us that we
were drafted for the period of tle war against depression, that no
one should decline to serve, and that he expected us to study the
Department of Commerce, have committees-a committee oln the
census, the Bureau of Standards, and so forth, and also to study what
measures could help in this war against depression. . , i

Since then, the President has invited us to advise with him on any
subject in which lie thought we could be helpful in aiding recovery,
and so we have had committees working on various aspects of re-
covery, and this committee worked on the N. R. A. bill or new
legislation, and that is simply one of those committees which have
been working in the hope that they would be helpful from their first-
hand contact with the workings of the Recovery Act, helpful and
constructive. ' - I

Senator BARKLEY. Were these 52 known as the council or the
Industrial Board?

Mr. KENDALL. No. The Business Advisory and Planning Council
was formed first, before the N. R. A. Act was passed.

Senator BARKLEY. That is the 52?
Mr. KENDALL. That is the 52, of which I am chairnmn.
Then, when the Recovery Act was passed, the Secretary of Labor

was requested to name a Labor Advisory Committee to the Adminis-
trator, and the Secretary of Commerce was requested to name an
Industrial Advisory Committee to the administrator. He turned
that responsibility over to the council, and the chairman of the
council named 16 men, and those men served in rotation for the first
ye:,r and a half.

Senator BAIKLEY. Have you been chairman of the 52?
Mr. KENDALL. I succeeded Clay Williams when lie was made

chairman of the Recovery Board. I was elected chairman to succeed
him,

Senator BARKLEY. And you are now the chairman?
Mr. KENDALL. I am now the chairman.
Senator BARKLEY. Who is the chairman of the 16?
Mr. KENDALL. Douglas Stuart, vice president of the Quaker Oats

Co.
Senator WALsH. Serving without compensation?
Mr. KENDALL. Yes sir, without any compensation.
Senator WALSH. How about your traveling and hotel expense?
MN[r. KENDALL. Tile industrial committee are allowed traveling

expenses, but the council are not. The council pay their own
expenses and have right from the beginning and have served since
the spring of 1933.

This resolution of three pages is tile result of long work of the com-
mitte3 oi this N. I. A. Act, and it was passed about 3 weeks ago.
It is as follows [reading]:

resolution aciltted by the executiv, c'ommittce of the Biisiness Advisory and
Plannling Councii at the meeting on Marchl 13, 1035,
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The National Industrial Recover' Act has not he'n in effect long enough to
demonstrate whether or not it will be effective for its purposes. Its accompjlish-
meats in connection with child laLor, maximum hours, minimum wages aid col-
lective bargaining are noteworthy. We believe that further progress will lest
be brought about by its continuance for a further' period of 2 years, rather
than the enactment of different and alternate legislation.

It is recommended, therefore, that, Federal legislation on these subjects during
the present session of Congress should be limited to the extension of the present
act aoig lines suggested in the resolution alp roved by ihis council onlJanuary
17, 1935, copy of which is attached, for a further trial period of 2 years. Such
legirlation as the Black 30-hour bill (8, 87), the Wagner labor disimtes bill (S.
1',j, and th6 Connery equal representation bill (I. R. 4884) should not he
enacted. . ' I I

The report of the committee on the revision of the National In-
dustrial Recovery Act, January 177, 1935, is [continues reading]:

We recommend that the act be continued as an emergency measure for a further
trial period of 2 years with the following modifications:

'NEGOTIATION OF CODVP

"It should he made clear that the approval of a code of fair competition must
te on the basis of a mutual s eemcnt between the industry and the President,
the priniery responsibility for formulating and presenting a code to rest with the
industry. 'The Presidni should have the power to withhold such a code unless
le is sat4Isied that it. l)rovisions are in the public interest,. On the other hand, he
should have no power to impose fair-trade-practice provisions against the wishes
of an industry, with the exception of those of section 7.

Senator KING. Do you mean section 7 (a)?
Mr. KENDAL,. The entire section, which includes 7 (a) (continues

reading]:
Industry should have te right, by petition of a trade association or group

truly representative to withdraw from any code provisions which it may have
voluntarily accepted. Provisioh should be made to permit codified industries to
continue under agreements and codes approved under N. I. R. A. if the industry
so desires.

The President should have the right to cancel outright an entire code where it
appears that provisions of such code are working to the detriment of the Public
interest, but lie should have no authority to modify existing codes without the
consent of the indutry, , t

Senator WALiIsQ.By the ' industry ", you mean a majority?
Mr. KENDALL., A truly representative majority of the industry.
Senator WA,s1 And you would not allow any minority group in

industry to approach the President suggesting modifications or
changes in the code?
Mr, KENDALL'. Certainly,
Senator KiNo. Yoii wmld or you would not?
Mr. KENDALL. I would. rrliey certainly should approach the

President on that, because if they should show that any provisions of
the code were truly detrimental'to the public. interest, then he could
withdraw the entire code but could Impose the labor conditions,
child labor and minimum wage, and so forth, tinder section 7.

Senator WAIsu. You would give the Frsident no authority to
modify or change, no matter how much lie was persuaded or affected
by the minority re )re,;entation in the industry

Mr. KENDALI ee; if lie were convinced thi,,t the minority made a
good - . I . , , I.. .. . I. . .I 'I;I , "'I

Senator WALsiI (interposing). I understand that you agree that lie
may push astle the entire code?

Mr. liENDALl. Ycs, sir; the entire code.
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Senator WALSI. But you would not give any authority to impose
upon an industry any changes that he thinks should be made as a
result of representations made to him by a minority of the industry?

Mr. KENDALL. Not in the fair-trade practices.
Senator WAUSH. That is nearly everything; is it not?
Mr. KENDALL. Outside of the labor provisions. But the point is

this, that some codes have certain fair-trade practices which a sub-
stantial majority of the industry feel should be preserved. It would
be possible if the President had complete authority to withdraw some
one thing or modify and impose some one thing that might change
the implications and workings of the rest. If the code as a whole is
not in the interest, in the opinion of the President, in the public
interest, he can withdraw the whole code. Then the industry is
without a code except the labor provisions.

Senator BAHKLEY. They could get together and make another one
And submit it to him?

Mr. KENDALL. Yes,
Senator WVAJLiI. 1)O you not think that somebody else besides the

industry itself ought to be in it position to suggest terms and conditions
in a code?

Mr. KENDALL. Certainly they could suggest them.
Senator WALSH. It yOU say hit the industry itself decides upon 

code and tile President can iiccept it or reject it, but you leave no
tribunal in the Government, as I understand your position, in a posi-
tionl to plass judginent upon oiissiois from the (ode that, it may be
in the public interest to include.

Mr. KENDALL, If the iindlUstry wishes a code, then it must have
provisions which the administration, the I'resident and the Industrial
lHoard, which is represent active, of labor, the consinners and industry,
imiust approve,

S enator WXALsI. Thel VOU Would oiy hantve those codes which
industry requests indl desil-es, is that right?

Mr. KLNDALL, Yes. SO fil' as the fair-trade practices arc eoil-
Ciie d.

Seiator l INO. l)o yon approve of all of tile teris and provisions
of the cod e now, which some of the witnesses, at, least, con tend prevent
increase of l)roduction aid tend also to monopolistic cotitrol?

Mr. K ENlAL, The act states very clearly that there shall be no
eimouraigeient to monopolistic control, and all of the codes, practic-
ally, tmt I hlve seet , state that.

Senator KiNo. You do not think Unit some of Cho practices trder
the (cod'es and some of the ((odes themselves tend to monopoly?

Mr. KENDALL. That is chirg d. There are a great many codes.
1 inn familiar with the details of a few, including the textile code, but,
I aln mnot filnili iir with all of the provision ns, ad I think there hax'te
bwe mistakes imade, but I think it, was a new, piomteer liel. I wonder
if I might jus4t finish with this?

SeIniit or VALAII. l'erilips it i ight Iine 1 been better nlot to have
iiiterrutip ct yol.

Mr. KEND)AiL, This is oily three pttges long, I wondlr if I Iight
ru'mnd it aind eae I xe whoe idea wit II yoi i , then I vill be very glad to
ltiSWiF tinty (quest.iiiiis. [i{eading:t
Industry umltmjt have tite right, by ptitimim o f it a trmlh as oviatioini or group

trtily repreentative to witlidraw fromim any" m.mdm, pomiiviilis - whidh it 11os) have

111)7182 :L 1' ml 13
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voluntarily accepted. Provision should be made to permit codified industries to
continue under agreements and codes approved under N. I. R. A. if the industry
so desires,

The President should have the right to cancel outright an entire code where it
appears that provisions of such code are working to the detriment of the public
interest, but he should have no authority to modify existing codes without the
consent of the industry.

Section 3 (d) of the present act, which empowers the President to impose a
4ode, should be modified as follows:

"(GOVERNMENT AUTHORITY TO IMPOSE LABOR PROVISIONS

"All codes should contain provisions against child labor and should provide
for minimum wages and maximum hours, either to be negotiated under section
7 (b) or imposed by the President under section 7 (c). Under the authority of
section 7 the President should impose codes only if lie finds that conditions in a
particular industry make such imposition desirable in the public interest. In the
formulation of such imposed codes, the setting of wages and hour provisions should
be for the protection of labor and industry against unsocial practices,

"PENALTIES

"The act should be written as involving civil rather than criminal liability.
"Violations of code provisions should preferably receive inijunctive relief only,

Criminal proceedings should be confined only to those offenders who knowinly
falsify statistical data or statements with intent to mislead the Government.'

Senator WALSH. As I understand your position, Mr. Kendall, you
favor two classes of codes; one, what is called "imposed codes ", and you
would give authority to the President to place every industry in the
country under certain imposed codes; ani I correct?

Mr. KENDALL. Yes; imposed codes cover-
Senator WALSH (interposing). And those codes would deal only

-with child labor, minimum wages, and maximum hours, is that right?
Mr. KENDALL. Yes.
Senator WALSH. And the other codes would be voluntary codes,

which the industry itself would formulate and submit to the President
for his approval or disapproval?

Mr. KENDALL. Of course it would go through the N. I. R. A. Board.
Senator WALSH. He would finally determine whether it was in the

public interest or not?
Mr. KENDALL. Yes; and he could deny the code or lie could outline

what provisions he would approve
Senator BARKLEY. It is a sifting process, which you think is repre-

sentative of the industry or any committee or association that is
truly representative, and that would form a code in the first instance?

Mr. KENDALL. Yes, sir; they would initiate the code.
Senator BARKLEY. And submit it to this board in the N. R. A.?
Mr. KENDALL. Yes, sir.
Senator BARKLEY. Which would act as a sifting process also?
Mr. KENDALL. Yes.
Senator BARKLEY. Subject to any changes that they might suggest

or agree upon, and it would finally get to the President in its completed
form after going through this process?

Mr. KENDALL. Probably with the approval of the N. R. A. board.
Senator BARKLEY. Codes do not got up to him unless they are

approved by the board, do they?
Mr. KENDALL. I do not think so.
Senator WALSH. We hear about men and women being given a liv-

ing wages You will agree that the minimum wage is not a living wage,
I suppose?
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Mr. KENDALL. I will agree that the minimum wages in many
respects are too low; yes, sir.

Senator WALSH. Why should not the President, if he has authority
to. prevent child labor under imposed codes and have authority to fix
mininimun wages and fix maximum hours, have authority to determine
in a given industry, under different localities, what constitutes a living
wage for the different grades of employment?

Mr. KENDALL. Well, I think that is quite proper that the President
have the power to place a floor by naming the minimum wage, but
almost no two concerns in the same industry have the same organiza-
tion up through, and when you get into the realm of plural minima,
which is what I think you are referring to?

Senator WALSH. Yes.
Mr. KENDALL. I think you are getting into something so compli-

cated that, as far as the President is concerned, his authority should
be confined to the floor or the basic minimum.

Senator WALSH. He could have a board to determine that. I
appreciate the complications you speak of, Mr. Kendall.

Mr. KENDALL. We have for instance, eight cotton mills, and they
are all working identically in the same material, and in that industry
there has been argument for plural minima as a matter of fact,
although our cotton mills will make identically the same product,
the machine equipment and the organization is not exactly alike in
any two, and we have modified our organization, our responsibilities,
and graduated scale of wages to fit each individual case, but at the
same time trying to keep them as consistent as possible.

If you go through the entire textile industry of some 1,6C0 units
and attempt by a board to fix plural minima, you are getting into a
realm which no board can tackle.

Senator WALSH. I appreciate that, Mr. Kendall, but the general
complaints, the most numerous complaints that have come to nm
from my section of the country, have come, as you probably know,
from the shoe industry and also the textile industry, to this effect.
that where a minimum wage is established and no other wage, and
where the employees in the textile or in the shoe factory are unionized
and able to demand a reasonable and living wage, those industries that
have no code fixing other than a minimum wage, where the employees
are not unionized, have reduced wages consistently and steadily,
with the result that without Government action, every industry that
is unionized is going to be gradually eliminated from the field of
competition in both shoes and the textile industry.

Mr. KENDALL. Senator, I cannot speak for shoes, but I can speak
with some knowledge of the textile industry.

Senator WALSH. Are any of your mills unionized?
Mr. KENDALL, I beg your pardon?
Senator WALSH. Are any of your mills unionized?
Mr. KENDALL. Yes.
Sen',tor WALSH. Which one?
Mr. KENDALL. We have a mill in New Bedford. As far as I

know, it is completely unionized. We have five mills in the South,
in the Carolinas, and four of those are unionized. Just to what
extent I do not know, but I know that there are active unions in
each one.
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Senator WAI Mt. The situation its described, doo not exist in your
mills tht thit unionized iplovees are at a disadvan-wtage and the
owner of the mill, Whor his ompiloyees belong t o unions, is not suifer-
Iug any in the competitive market beeauso his cost, of production is
inc rtmsed oveor those whereO thero aroe no n union mi dovoes?
Mr, KE(:NDALIL, That is a diferOnt question. 1n the first placo,

yo(p1 ntade the stato uent that mills wore reducing wagos in the upper
b 'ac kets.

Senator \m\'llt, I said that mills wore, reducing wages by giving
lower wages w'hlo the elloloyees wero it tilliollizod, aid could there-
fore force t pa ticular wage.

'r. KE in:NDnALL I could not agree with you oil that.
Senator WVAiso, As a matter of (tict, lottv' not the Calloway mills

in (lorgia, within a month, reduced their wages?
[r, KENDALLI. I havO heard various stories kmnd I cannot answer

that hecautse ( have nto first-ham l knowledge, but, I onut this: When
tihe no, I eodth wont into effect, it was provided that tihe minuniou
wages be set, at a point which was certainly higher tlu tho majority
of th' industry wore paying, and that all oihor wages should le raised
proportionattey. In otr own mills, we did exactly that. Ve were
\'ety little below the minimum, hut we raised our wages proportion.
ately. While I think there ias been in some instances failure to
comply with the code, I think they are at the minimum. I think
rneetilly speaking tie textile code 'has had pretty good conpliallie.
"'he imustry itself has triod to police it, Tihero ilvo been some

oxceiptios1,
Senator \\ALSHt. 11lt tilt) (odo does riot, deal with wages other than

the mininium, Ain I correct?
\r. l(:nDAL. It provided for the inimmll wagos, and that, all

other wages should he raised proportionately. If the minimum ill it
partictlh' mill was below the minimum established by the (ode, I
think that has been generally followed out,

Senator KINo, I have beeni told, Mr, Kendall, that. recently, owing
to the failure of the nills to sell all of their product, where there itas
been a dimimtt iou ill the purcehiascs, that solllt of thot mills have
closed, and otiter-s who did not want to (lose, who wanted to keep
ow .first, for tli preservation of their trade as far as they could,
Attd having regard to their employees, have been inclined to reduce
wages, lot heauso they desired to bit because if they maintained the
higher level of wages, especially those above the Iinimm, they night
I\ave to ct se down entirely. 'I wias wondering if thore was anything
il that, roport?

Nr. KnENDALL. I think there is. Before codo no. I (anie into elioct
in kn indusim winch was ovtrcal)acitatod and whoro there was no
limitntio, 0it0r, On1 1)0(11n ilk s01om0 of t0h States that 1111d 11) rogilti-
tion, or on wmores theto was a wage cut-ting that was perfectly awful,
Now, the ('odh of Fair' ('ompetition, code no. 1, put, a floor undor
that kid t'ised the miinimmnt. 'ie industry still is a low-wage
indiustri'y, I regret to stv, but o tho other iand it, is so ovorcalpacit atled
Stol the processing tax tins raised so mitch subistitution that tie in-
(i itstry is in the real of diminishing return, kind while it, lias thb
power Mttr the COte to opderate two shifts of 40 hours each, 80 hours
a week, it has been ttinllg MI an average of not over 00 hoiit a week,
and in spito of t'lltt eurtailmont, whiih was not. an organized 'curtail-
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liiit, but just tit av'ehige I ititi Of o1PPrting, they have heeii 11iiling ill)
invelttories.

I t might, interest, you to( hear in connect ion with this, it inioran-
do in which I gave to the( Prevsident 3 weeks; iago which hals lto (Io) A'ithi
this lint ter of Wages. [1{eadling:J

jokIt v, i livieilt's I I14 It I I I IItI iii t viplev I t a IIt I I I niii I It it itI Il\i 'i ((s i Ii t IIt IilliisliIIvI
ciot I I 1 ga I I(IKau i I t8 to i ('11 185oI N Iei.

Tis(lis t,i iilio
t
i' cotii' c oiii, li' a i's 1(1 ill'i si itililil' 'i siilwi vous ilik, t Ii

pI ss'iililil filiiM'Il1lo g \~il ''ol ofn *iii5 'ly Ilt ils '- l'4 ilS lu lalll), Juti RiiLt1'i
th 1111,tittI( fabv i ot tI'm i' I lw 2 iito li' h ri-i'V'u to ii' 1 ('i f ill hu

Aii 01011 11, Mi6ii 1- 0 0Cdiili'iI fra vi~i tit ic r ulitIl t'oi I'iittil ilS iii'rs a is t-h thli

ts.lii stiltLi v i a lig itf I Iii' SlilI tkt I 115 o d iie to tl ist Hici ciii l I(i o d llimil
iii iiiihi l ' l it ill Ii' v i''it i ud a e

Ithlilhk l tilt ) Iii r o kn S Il-it t will tho ie a tloi tic'i('LL'W thit'.vi

dl ii 112o I L K c l X n 'i tit ol i it' IlliIW (If t i IU 1)5It ll\( tlCW i I I titl~s filit%' l

MNi500,0 it ya foN IA.VL t iI, I lie Ycii titriti tfrom li ll rgcolti il'
tiilt ir ot'1'n goit thscil n ty, for Io tito, nmtisad 4 c~k . I

laigest SO-ll illse kt\ftif hlt tit oJilttuJ~llV 51141 ittg UtO tli ' (0\010 (111W; N O l' he
isl pllrL'as o g almost ittle wageis h~s ttln p mItl h
prhissvii taxei iS rvl (lliptif haiiik, ahih piltI'tik ttiitttlghizti wthe

raho t'l 'fi tiliokI lteiii'vtvse t'i n.Ii ~is tni o os
chit Iis1111(1 ' tat(i, sort (If e thing.tles bsilil ols taty

The, KENDA'siLg. tax 11112114)10 as titsjrtesiit. gf thcies lages f this
plioiessia erlts tke ot thha Il'(l r tohe ith mvtes (if t11t,
itveri11,1ts totd t(i11 tha tliet wt'It 3411 iro ti gh ta il(4ill ri it wa s over
laget 0 pei'i't'nI l of htn eaty in wages (wIflstith Wiltiireist towhe

isphe~ars art alost'I .nlees is uto h tn I(,( les eman jte iiThe
S('( 1 1 ituill ta ' ilt welt it o y' d b sis hen d t e tit h a Ii i 'stl ('111 s I t'd, an
it1 isy ftibr11 ttl hit heit. wo etin folrhl l ists delO) 'tot'h bli work
Cloat ' s 1 NO.d t iit slth in hrg sals xptI'un nIlt etl
iTdustr 1(1w1 in ther w111is at- t'eari VR tgtV?% adifd
prsig tENaxL i'so sir;n Ioff there iO~s reit thetit' aot 5f00

M0-eiiitr s. Al ndas icreasg? pevitwud nrlaet
Nist r.l hIjojt JSu~ Yeir. Aixtio thert whole itnstr isfacing toank.t

Seat orlmllal lt, Walsitit, excS elletaeetta 'tinah't
titt , Pres it pretle ill mte yoo own itaittlsselyto i tl

Mr.ol miNDlls T hatn wasre e aiv eoal taovteent. s v~tttfn

Senautr ALSo tAn th at wa 'k lg"?Mr., KENDALL. Ye Sli' tI ko\\ h 11is es Mart s18. tte lNN
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The CHAIRMAN. All right, Mr. Kendall.
Mr. KE,,NDALL. I would like to say one more thing, Mr. Senator,

if you do not mind. This morning I saw for the first time your bill
(S. 2445), and during my absence in North Carolina-I just got in
this morning--this bill, which cones very close to the memorandum
I left you, has been worked on by our N. R. A. committee, and I
would like to leave this with you as a part of my testimony, but I
4ould like to withdraw it just to put it in better shape and then I
will replace it; but I would like to have this left as part of my testi-
moliy.

The CHAIRMAN. Send it down to the stenographer,
(The following document with certain suggested changes to Senate

bill (S. 2445) was subsequently submitted by Mr. Kendall:)
SUGGESTED CtlANGES TO S. 2445

(Italics denote changes)

[S, 2145, 74th Cong., 1st sess.]

A BILL To amend title I of the National Industrial Recovery Act

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That Title I of the National Industrial Recovery
Act, approved June 16, 1933, is hereby reenacted and amended to read as follows:

"TITLE I-INDUSTRIAL RECOVERY
"(DECLARATION, POLICY, AND STANDARDS

"SECTION 1. (a) The Congress finds and hereby declares that a national
emergency exists, characterized by wide-spread unemployment and disorganiza-
tion of industry and impairment of the standards of living of the American people
and that such unemployment, disorganization, and impairment decrease and
burden interstate and foreign commerce and adversely affect the general welfare.

"(b) It is hereby declared to be the policy of Congress and the purpose of
this title to meet the needs of the present emergency, and to promote the orderly
and healthy revival and rehabilitation of trade and industry, by means of such
regulations and provisions as are hereinafter authorized; and such regulations
and provisions are declared to be necessary and proper to effectuate said policy
and ptrpose.

"(c) In order to effectuate the policy of Congress and the purpose of this title,
the President is authorized and directed to take action as hereinafter provided
when he finds that such action is necessary and proper in the public interest and
in accordance with any of the following limitations and standards: That such
action-

"(1) Establishes rules of fair competition.
"(2) Promotes or maintains cooperative organization and action of trade ssid

industrial groups.
"(3) Induces or maintains cooperative relations between, or cooperative

activities of, labor and management.
" (4) Promotes or maintains fair competition.
"(5) Prevents or eliminates competitive practices which are unfair or destruc-

tive of fair competition, or restraints upon trade which tend to diminish the
amount thereof contrary to the public interest.

"(0) Promotes the effective utilization of the productive and distributive
capacities of trade and industry.

"(7) Prevents or eliminates restrictions upon production, except those herein-
after sanctioned,

"(8) Promotes or inaintains increased purchasing power and increased coll-
sumption of industrial and agricultural products.

"(9) Reduces or relieves unemployment or regularizes employment.
"(10) Establishes proper minimum rates of pay and maximum hours of labor,
"(11) Improves the standards and conditions of labor.
"(12) Promotes the rehabilitation of industry.
"(13) Conserves natural resources, and prevents production or competition

wasteful of such resources and injurious to commerce therein.
o "(14) Removes unreasonable burdens upon, or protects the reasonable flow off

interstate or foreign commerce.



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1377
"rADMINISTRATIVE AGENCIES

"SEc. 2. (a) In order to effectuate the policy of Congress herein declared, the
President is hereby authorized and directed to establish such agencies, to accept
and utilize such voluntary and uncompensated services, to appoint, without
regard to the provisions of the civil service laws, such officers and employees, and
to utilize such Federal agencies, officers, and employees, and, with the consent of
the State, such State and local agencies, officers, and employees, as lie may find
necessary, to prescribe their authorities, duties, responsibilities, and tenure, and,
without regard to the Classification Act of 1923, as amended, to fix the compensa-
tion of any officers and employees so appointed. Any agency established or utilized
pursuant to the provisions of this subsection is referred to in this title as a 'govern-
mental agency.'

"(b) The President may, to the extent that lie may deem necessary for the
efficient administration of this title, delegate any of his functions and powers under
this title to such governmental agencies, officers, agents, and employees as he may
designate or appoint.

"(c) For the purpose of more efficient administration of codes of fair compe-
tition and agreements under this title, the President is authorized to approve
provisions in such codes or agreements for the establishment of code councils,
committees, or other agents or organizations, and to provide for their duties,
responsibilities, tenure, compensation, records, and removal for cause. In the
establishment of any such council, committee, or other organization which is
composed in whole or in part of persons in the trade or industry or subdivision
thereof affected, provision shall be made that such persons shall be truly repre-
sentative of the trade or industry or subdivision thereof, having due regard to
sectional interests, volume of production and sales, and other pertinent factors.
Nothing in any code or agreement approved under this section shall limit the power of
the President to review, modify, suspend, or cancel any action of any such council,
committee, or other agent or organization which is composed in whole or in part
of persons in the trade or industry or subdivision thereof affected.

"(d) This title shall cease to be in effect, and any agencies heretofore or here-
after established hereunder shall cease to exist, on June P'i, 1937, or sooner if the
President shall by proclamation or the Congress shall by joint resolution declare
that the emergency recognized by Section 1 has ended.

CODESS OF FAIR COMPETITION

"SEC. 3. (a) Upon application to the President by one or more trade or indus-
trial associations or groups, the President is authorized and directed to approve
a code or codes of fair competition for the trade or industry or subdivision thereof
represented by the applicant or applicants, if the President finds--

"(1) That "such associations or groups impose no inequitable restrictions on
admission to membership therein and are truly representative of such trades or
industries or subdivisions thereof; and

"(2) That the trade or industry or subdivision thereof is eligible for a code
within the limitations of subsection (b) of this section; and

"(3) That such code or codes comply with the provisions of this title, including
the requirements set forth in section 7 (a) hereof; and

(4) That such code or codes conform to and are reasonably designed to
effectuate the policy of Congress in accordance with such of the standards set
forth in section 1 (a) as are specified in his findings; and

"(5) That such code or codes are not calculated to promote or sanction the
creation or maintenance of a monopoly or monopolies or practices destructive of
fair competition, to eliminate or oppress small enterprises or to discriminate
against the.n, or to promote or sanction -devices for fixing prices or controlling
production or distribution which are restrictive of fair competition; but pro-
visions for controlling prices, production, or distribution may be approved (A)
where found necessary and proper by the President to protect small enterprises
against discrimination, oppression or elimination, or to deter the growth of
monopolies, or (B),where found necessary to provide preventatives or correctives
for emergencies caused by capacity or large volumes of production in excess of
effective demand, or by destructive price cutting, or (C) where the trade as industry
is found to be affected with a public interest or is a natural resource industry (sueh
as, among others, coal, oil, or gas).

"(6) That public notice, and an opportunity to be heard either through oral or
written presentation, have been given to interested parties (including those en-
gaged in other steps of the economic process whose services and welfare may be
affected) prior to approval by the President of such code or codes.
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(b) No trado or industry or subdivision thereof shall b eligible for a code,
unless by reason of the character or volume of eniploymient or sales, or the ship-
ment, or use of goods shipped, in interstate or foreign cominerce, or the effect of
such trade or industry or subdivision thereof upon interstate or foreign coinierce,
or upon instrunrentaities of interstate or foreign commerce, or upon the move-
went of goodt or services in interstate or foreign cominerce, (r by reason of other
conditions which the President finds to exist, said trade or industry or suibdivisior
thereof either is engaged in interstate of foreign cmineree, (Jr so substantially
ajeet4 interstate or foreign commerce that ti e estaltlislinv, t auttl enforcement of
standards of fair competition in such trade or industry or suhdivision thereof are
necessary and proper for tie, lroteetio or rTegulaition of interstate ttr foreign
co)niinlree,

"(c) The Prsiident try refwse to appr, a.ty rode submitted mrsitnt to suib-
sectiot (a) of this section except with sJJch imendmets or dditions (ieltdirJ/f
requirements for the making of suh reports and the keeping of suchi bos rJks tJl reord
as may be necessary to establish cornpl aee wil an approved /' tc(Joes, andftr
the (XaOitination, Of perti('nt books a Jul tre'ods to v(rir/y tlh, a'curary of stch reports)
as he may req uire for the protertiot a of eottsi t ers, o pet lilors, eit fphyees, a tflthr,,
or to prevent the growth (if o nopolies artd tonroli.t iv practiris, or iii fhe firtheraice
of the public interest. in suh case ftre trade or itl rstrial asit',titit or ftrtjp toth-
mitting surh Code shall be afforded an opporttitity to ittlttte sur a ndmcitfs OJr
additions. If stch anendmett(s or addition s are not inidp, tihe code shal not he
approved, but the President mil prescribe a limited codi of fatir competition for such
trade or itndtstr or stbdiuisi itt'herof pursuant to subsection (d) of' this section,
The Presideot m'?, to effrectate the polir1 if Congress in arcor/ance with the stano-
ards of this title, provide exception to or erimptio is froth the provisions of any ode
approved Or prescribed ((Orer (this section.

"(d) Whenever, upon complaint or upon his own motion, after tublie mtiet
and hearing (except where the President finds that tlere has been an adequate
hearing itp Ion an application for approval of a code) the President tidms (1) that
excessive hoirs or inadequate tiniuntut rates of pa Of rmil)uiyees ini aiy trade or
industry or subdivision thereof found eligible for a code within the limitations tof
subsection (b) exist and are producing unfair competition, and (2) that the require-
merts of fair competition hereinafter in this subsection set forth have not teen
established and are not effective for such trade or indiistry or subdivision thereof
hy a code voluntarily presented anti approved, or by any agreenient with the
President made as hereinafter provided, then the President is authorized and
directed to prescribe and approve a limited code of fair competition for such
trade or industry or sulidivision thereof, which he finds to be consistent with the
requirements of paragraphs (3) to (6), inclusive, of subsection (a) of this section,
and which shall contain only the following requirements: (A) Requirentents of
miniunnum rates of pay and maximum hours of labor; (B) the requirements of
section 7 (a); (C,) prohibition of child labor; and (D) a provision requiring the
making of reports and the keeping of such books and records as may be necessary to
establish compliance with a limited code or codes, and for the examination of pertinent
books and records to verify the accuracy of stch reports.

"(e) The iaximm hours and the iiniton m rates of pay provided for in any
code prescribed or approved under this seetio shall be those which the President
finds to be fair and reasonable and calculated to itroiote or to maintain fair
competition within or between trades or industries or subdivisiotis thereof, after
giving due consideration to living atd working conditions in and surrounding
tie trade or industry or sobilivision thereof which is directly involved and to
regional or other differences ini such conditions: Provided, That nothing in this
subsection shall prevent the inclusion in any code of provisions permitting overtiote
work when found necessary in excess of the established maxiiioi hours to be paid
for at a rate or rates provided in such code. The tninifmumo rates of pay provided
shall not be so graded or classified as to tend to set maximito rates of pay, and in a
limited code prescribed under subsection (d) of this section shall not be graded or
classified according to the trade, occupation, or skil of employees.

(f) Ary code prescribed or approved under this section may require persons
subject thereto to make equitable arid proportionate contribution to the expenses
necessary for the administration of such code. Collection and expenditure of
any such contributions mvy be made in its own name by a code council, com-
inittee, or other organization approved by the President for the administration
of the code; but the President is authorized and directed to prescribe such regula-
tions concerning notice, opportunity to be heard, review, budgets, bases of con-
tribution, auditing, and other matters, as he finds necessary and proper to protect
such persons and the public interest,
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"(g) Afte.r the President has approved or prescribed any code under this
section, the provisiiis of such code shall be the standards of (air competition for
the trade or industry or siiiiiivision thereof defined in such code, Any violation
of such standards shall be deemed an unfair method of competition iii commerce
within the meaning of the Federal Trade Commission Act, as amended; but noth-
ing in this title shall be construed to impair the exercise of the powers of tie
Federal Trade commissionn under such Act, as ameu ed, in a ninier consistent
with i the lirovision of this title.

"(il Ili order to limit the numbr of codes approved and to siniflify the
aiminiistration thereof, the President is iuri'zeid ail directed, in carrying out
the piruvisiois of this title with respect to codes, to purpose to each smiiall trade or
industry or suldivisin thereof ehcriever practicable (1) tha it permit a Consolidation
of its code with the code of another IUde or indistrl of related interest or activities, or
(2) that it conosen to ie overeid tiy a general code for small tradvs or iiiustres,
eOtiuiiliiig oinly reqirements secially devised for ain limited io il'! i'eds aid
Coiilitio i of sisuihsmill trads Or i-. lustries and suidivisiiis, No code for any
such small Iradv, or iilistrv uir sLt (livision 011lli iuiiiiuiveii nuivli sisii'tii (it)
unless pet-sons truly reliiscitativt thre(if shall (l(ut ti o(' bcoNcreid by a ciie ill

vioridaice witlh tihis sihiiiv'tiil.
"(i) l/'terer a trade or indf sh'ial assiieiafios or gromp, fe oPl bly the IPrr sidnl to

be truly re(,reci atat iv, if trade or irlustry or ssbdiiiou t/i reof opl rating uii r on
approved cde, s/iall submit to the lPresident at oiipplicmali for rumination of saich
cod,-, it siall be lrrmi'atd, bl the 'residclt ma prescribe a limnitfit code of fair
mon pn fit iion for s ich trh.i or i its stry or s tbdivision therof p mrs iiamt to si bscict ion (d)
of M is section.

'' AO aEiE N'Ts

i 8 .(. 4. (a) The President is authorized to enter into agreents with, or
atlprise voluntary agreements horeaftr entered into i)itw(,n and anllg, persons
engaged iii a trade or industry or subdivision tiereof, lal or organizations, and
trade or inudstrial iicganizat ion , tissoviatiions, or grouipis, relating to any trade or
inrwistry' ir soiuiidivioi thereof, if lic tuids that such .greinents (A) aro reasonably
di'siglluei to Iid ul offecitmaitiig the policy of Cmgress in accordance with the
stanlards of this title with respect to trades or iiustries or soihdivisions thereof
fimii eligile fr' codes within the limitations of suiisection (b) of section 3, and
(i3) are ciiesistent with the requirements of paragraphs (3) to (6), inclusive, of
sobs',eution (a) of section 3. Any agreement so entered into or approved shall be
enforcible in accoirdane with its terms by civil suit in any State of Federal court
of competent jurisdiction,

"(1i) Th, President shall, so far as practicable, afford every opportunity to
.employers and employees ili any trade or industry or subdivision thereof to estab-
lish, by mutual agreement, the standards as to the maximtm hours of labor,

inimum rates of pay and such other conditions of employment as may aid in
effectuating the policy of Congress in accordance with the standards of this title.

ANTITRUST LAWS

"Sac, 5. Nothing in this title shall be construed to amend or repeal any pro-
vision of the antitrust laws of the Uiiited States; biit the provisions incorporated
in aliy code or agreement specifically approved, prescribed, or entered into and
in effect in aiccordaice with this title,*and any action complying with or authorized
by siiih code or agreement taken while it is iii effect or within sixty days thereafter,
shall be lawful. This provision shall not remove from the operation of the anti-
trust laws any conduct by members of a trade or industry not complying with or
authorized by'the provisions of the code or agreement for such trade or industry. All
such codes and agreements shall cease to be in effect on or before .lmte 16, 1937.

"INVESTIGATIONS

"SEC. 6. Upoii the request of the President, the Federal Trade Commission
.shall make such investigations as may be necessary to enable the President to
carry out the provisions of this title, and for such purposes the Commission shall
have all the powers vested in it with respect to investigations under the Federal
Trade Comuission Act, as amended.
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"EMPLOYERS AND EMPLOYEES

'SEC. 7. (a) Every code of fair competition or agreement approved, prescribed,
or entered into under this title shall contain the following conditions: (1) Em-
ployees shall have the right to organize and bargain collectively through repre-
sentatives of their own choosing, and shall be free from the interference, restraint,
or coercion of employers of labor, or their agents, in the designation of such repre-
sentatives or in self-organization or in other concerted activities for the purpose
of collective bargaining or other mutual aid or protection; and (2) no employee
and no one seeking employment shall be required as a condition of employment
to join any company union or to refrain from joining, organizing, or assisting a
labor organization of his own choosing.

"((b) All employers in the trade or industry or subdivision thereof with respect
to which any such code or agreement is in effect shall comply with the require-
ments of subsection (a) and with the maximum hours of labor, minimum wages,
and other conditions of employment set forth in any such code or agreement.

"APPLICATION OF AGRICULTURAL ADJUSTMENT ACT

"SEC. 8. (a) This title shall not be construed to repeal or modify any of the
provisions of title I of the Act entitled 'An Act to relieve the existing national
economic emergency by increasing agricultural purchasing power, to raise revenue
for extraordinary expenses incurred by reason of such emergency, to provide
emergency relief with respect to agricultural indebtedness, to provide for the or-
derly liquidation of joint-stock land banks, and for other purposes', approved May
12, 1933, as amended; and such title I of said Act approved May 12, 1933, may for
all purposes be hereafter referred to as the 'Agricultural Adjustment Act.'

'(b) The President may, in his discretion, in order to avoid conflicts in the
administration of the Agricultural Adjustment Act and this title, delegate any of
his functions and powers under this title with respect to trades or industries or
subdivisions thereof which are engaged in the handling of any agricultural com-
modity or product thereof, or of any competing commodity or product thereof, to
the Secretary of Agriculture.

"(c) Nothing In this Act, and no regulation thereunder, shall prevent an
individual from pursuing the vocation of manual labor and selling or trading the
products thereof; nor shall anything in this Act, or regulation thereunder, prevent
anyone from marketing or trading the produce of his farm.

"OIL REGULATION

"Ste. 9. (a) The President is further authorized to initiate before the Inter-
state Commerce Commission proceedings necessary to prescribe regulations to
control the operations of oil pipe lines and to fix reasonable, compensatory rates
for the transportation of petroleum and its products by pipe lines, and the Inter-
state Commerce Commission shall grant preference to the hearings and deter-
mination of such cases.

"(b) The President is authorized to institute proceedings to divorce from any
holding company any pipe-line company controlled by such holding company
which pipe-line company by unfair practices or by exorbitant rates in the trans-
portation of petroleum or its products tends to create a monopoly.

"RULES, REGULATIONS, AND DEFINITIONS

"Ste. 10, (a) The President is authorized and directed to prescribe such rules
and regulations as may be necessary to carry out the policy of Congress in
accordmce with the standards of this title, and to secure compliance with codes
and agreements approved, prescribed, or entered into under this title.

" (b) The President is further authorized to make reasonable provision for the
promotion and maintenance of codes and agreements under this title by means
of distinctive insignia or labels and by requirements that departments and agencies
of the United States purchase from persons having the right to use such distinctive
insignia or labels. The President may regulate the distribution, use, and display
of such insignia or labels, in order that purchasers and consumers of goods and
services may be assisted in supporting the standards of fair competition provided
for in this title. Any final administrative order ruling or notice, that any member
of an industry or subdivision thereof has violated or is violating such code or apree.
meant and that such member shall be deprived of the right to use such distinctive insignia
or labels shall be reviewed by the Circuit Court of Appeals for the circuit in which
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such member has his principal place of business, or by the Circuit Court of Appeals
of (Ac United Sttes for the District of Columbia, upon petition filed within 20 (20)(lays after thc receipt of due notice of the entry of such order or ruling. S uch review

shall be upon the record mOde before the agency or agencies issuing such order or
ruling, but the Court may for good cause shown permit the taking of additional
testimony. The Court may in its discretion suspend the operation of such order orruling pending final determination, and may in its dis creation determine whether the

circusno tonces of the violation warrant the deprivation of the right to use such dis-tinctive insignia or labels, and for what period of ime, or thc cancelation of contracts

with agencies of the United Stales."(e) 'TIe President nmy, from tinme to tini, cancel any order of approval, or
cancel, modify, or amend any other order, approval, rule, or regulution issued underthis titte, and each e ndi an aeetlapproved, prescribed, or entered into
under this title shall contain an express provision to that effect.

"() As used in this title--
"(1) The torm 'person' includes any individual, any partnership, association,

corporation, trust, or other form at enterprise, and any receiver, trustee, executor,
or administrator;

"(2) The term 'code affair competition' or 'code' means any group of pro-
visions heretofore or hereafter approved or prescribed as ,uch by the President
under this title; and

"(3) The terms 'interstate and foreign commerce' and 'interstate or foreign
commerce ' include, except where otherwise indicated, trade or commerce among
the several States and with foreign nations, or between the District of Columbia
or any Territory of the United States and any State, Territory, or foreign nation,
or between any insular possessions (including the Philippine Islands) or other
places under the jurisdiction of the United States, or between any such possession
or place and any State or Territory of the United States or the District of Colum-
bia or any foreign nations or within the District of Columbia or any Territory or
any such insular possessin or other place under the jurisdiction of the United

States.
TARIFFF ADJUSTMENT

"Sac. 11. On his own motion, or if any labor organization, or any trade or
industrial organization, association, or group, which has complied with the pro-
visions of this title, shall make complaint to the President that any article or
articles are being imported into the United States in substantial quantities or
increasing ratio to domestic production of any competitive article or articles
and on such terms or under such conditions as to render ineffective or seriously
to endanger the maintenance of any code or agreement under this title, the
President may cause an immediate investigation to be made by the United States
Tariff Commission, which shall give precedence to investigations under this
section, and if, after such investigation and such public notice and hearing as
he shall specify, the President shall find the existence of such facts, he shall, in
order to effectuate the policy of this title, direct that the article or articles con-
cerned shall be permitted entry into the United States only upon such terms and
conditions and subject to the payment of such fees and to such limitations in
the total quantity which may be imported (in the course of any specified period
or periods) as lie shall find it necessary to prescribe in order that the entry thereof
shall not render or tend to render ineffective any code or agreement made under
this title. In order to enforce any limitations imposed on the total quantity of
imports, in any specified period or periods, of any article or articles under this
section, the President may forbid the importation of such article or articles unless
the importer shall have first obtained from the Secretary of the Treasury a license
pursuant to such regulations as the President may prescribe. Upon information
of any action by the President under this section the Secretary of the Treasury
shall, through the proper officers, permit entry of the article or articles specified
only upon such terms and conditions and subject to such fees, to such limitations
in the quantity which may be imported, and to such requirements of license, as
the President shall have directed. The decision of the President as to facts shall
be conclusive. Any condition or limitation of entry under this section shall
continue in effect until the President shall find and inform the Secretary of the
Treasury that the conditions which led to the imposition of such condition or
limitation upon entry no longer exist.
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HINFO CEMENT

"Spc. 12. (at) The several district courts of the United States, the Supreme
Court of the District of Columbia, and the United States courts of ally Territory
or other place subject to the jurisdiction of the United States (including the
courts of the Philippine Islands), are hereby invested with jurisdiction of any
proceedings under this title, including jurisdiction to prevent and restrain viola.
tins tIf any code or agreement approved, prescribed, or entered into uder this
title; and it shall be the duty of the several district attorneys of the United States,
in their respective districts, iuder the direction of the Attorney General, to
Institute: proccediings inl equity to prevent and restrain any violation of any such
code or of any such agreement to which the President is i iarty.

'(b) Any person violating any of the provisions of any code or of any rule or
regulation, approved, prescribed, or continued in effect, under this title, as
amended, slodil be subject to a pcna!yr in the suin of $100, collectible in a civil
suit brought for and in the nlme of 1/ic United States. Each day sim'1h viohtii
colitini os shall le deeulicd a separate violation. Any agency of the Uuited States
estaiilied or utilized iy the President under section 2 (a) and authorized to
administer such provisions may, prior to the ComImniiceient of suit with respect
to any such i4.olation, subject to the approval of the Attorney General, colluproinise
the liability arising under this title with respect to such via/ation (1) upon silis-
factory assurance of future compliance, or (2) upon the entry of a consent decree
enjoining the future commission of such violation, or upon eciiring into a stilmla-
tion that the United States may upot its own motion at any tinile upol thiv
days' notice to the violator cause such a decree to lie eitered by any court of
competent j ursidiction.

''(c) Whenever, after due notice and opportunity to be heard, upon complaint
by an employee or his representative, alleging any violation or violations, occurring
after the date this title as amended takes effect, 'of any provision of any code relat-
ing to minimum rates of pay or naximumu hours of labor, aily govern mental
agency established or utilized by the President unler section 2 (it) deterililes
that any person has violated such provision, such agency shall find the facts ciit-
stituting such violation and shall fix the aniount of damage, if it does not exceed
$500 xuhich such employee has suffered as a result of such violation, aid shall
make an order, incorporating smuch findings, direting the violator to pay such
damages to such employee on or before the date fixed in such order.

"'(d) If tile violator does not comply with the order on or before the date
fixed in such order, the complainant may within six months from the date of the
order file in any State or Federal court of competent jurisdiction a petition setting
forth the causiws for which lie claims damages aid the order of such agency in the
premises. Such suit shall proceed in all respects like other civil suits for damages
except that the findings and the order of such agency shall be prima face evidece
of the facts found therein: Provided, That the petitioner shall not be liable for
costs at any stage of the proceedings unless they accrue ipoi his appeal. If til
petitioner finally prevails, he shall be allowed a reasonable attorney's fee, to be
taxed and collected as part of the costs of suit, provided that no such fee shall be
allowed, paid or received in excess of 5 percent of the amount of any judgment.

"to) Nothing herein shall be construed to require any person complaining of
aniy such violation to resort to the remedies and lrocedurc provided for in sui-
seC iolns (e) ad (d) of this section before britgiiig any so it ait law which hiie would
otherwise be e itled to proseotite. ,

" (f) The pro'isits, including pelnalties, of sections 9 and 10 of the Federal
Tr'lade Commission Act, as amended, are made availabh to the I'rcsident and shall
be ippli.t'bale to any persons subject to the provisions of this title, or ally code of
fe ir comtitition, agreement, order, rule, or regulation under this title, whether or
not m li person is a corporation.

(g) 1he termination in ally manner, in whole or ini part, of any code of fair
coioietitioii, agrecnieit, order, rule, or regulation approved, prescribed, issued, or
ciiteried into under this title shall not extinguish any penalty or liability tiier or
ari.osig nit of stch code, agreement, order, rule, or regulations.

CODEE REVISION

"Sme, 13. Tie President shall review or cause to lie reviewed, for compliance
with the requirements of this title, as amended, every code and agreement in
effect upon the date this title, as amended takes effect. In order to afford
rea ,sna le opportunity for such review, such codes and agreements are hereby
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continued II effect (Subject to cancellation or modification in aecordan(ie mith
this title, as amended) for a ]ceriod of ninuety days after June 15, 1W35, unless
previously reviewed and stiirseded herem1er; but no such code or figriemcit
shll eocti l i effect altrr the epirtlon of such nitcetv-dy ,ecricld clvss the
President has reviewed such coc' or e(Ireetneid acid has np)4o\'(vd Or '"tcetted it
after fciclig that tiche code or agreement in tho form so ci )roeI or i'ccti'tc con-
forns to the rceqoirecmticts of seetion 3 (it) hereof, or tiocis a trvlq rclrscicativc
group t (iiiots ti i ch code or ccgre cclt be coed io ca inc effect ai 1ti crcic ISo
hericrceoield hte (ceeei comtpietit.\ All r ls, reiu' laticces, and orders ex'cjpt
onvrs ctcprvicig eCleS Or ogrm ectds), herel'tfcre itsucd anti now it efect ucndcer
this title sl11 eoetiil in effect util ic led (i iictiiicid cl(tcr t)i tile' s
aeii('il I .]

Mr. K'NDALL, I would like to cc r.e tht, while thei have been
socice ciistakes cictdo duric the cdcicist rntiolu, more p:riticlir' lio
etrie' i administrat ion of N. It. A., I blclieove that this is such a con-
structive move in this emergency tiht, given 2 yecirs more, it. lot of
problems ccn be siiootled c.i, it lot, of e rroc's co01ceted, cIll)] in(hitrv
given tle heartening that, it, needs to go forward, beecise, 8f(ec' 8ii,
industry ciid busiiiess are lie ones that, employ labor, :1id litt is
where you have got to look for employment, and I very micicch Icope--
and this i!; cc very simple tiemoranduiti , this one tfht I left witih

otti- it metots with lhe ccucnnicous consent of our 52 members, which
I, pettv ropresentiotive, and with slig-lht modifications to this hill, it,
is p.'n('t icil' ly the sfime thing.

Senc1tor KING. T)id your committee take into account that there
were State rights acd that the Federil (Government has limitations
tpoll its authority with respect to purely service or intrastate

activities?
Mr. KNDALL, Yes, sir; cmicig froi \lassac'husetts I cni very

ecogiizcint of the iden of State rights.
Selclcttl' BARKL.' Let ccci' e csk yOU Whitt, ill Volu' Opiciioi, VoI]c1 be

the result if the N. It. A. should ibe abandoned at the expiratioli of the
present law?

Mr. KEN ALL. If the N. R, A. should be abandoned, I think the
ceottou textile ii industry, whic'l ecciploys at half cIlillioi people, wouhI
practically go into chaos, I think it woult be bliukrupt. I think it
wouhc be it very lad jolt to Iusiuess generally.

Senator tRuN. I understood vo to say that the textile industry was
practically bchrciI)t and haicd 50,000 less employees thcm there' were
cc yiecir agoi?

MI l. Ic.ENDAL. It is ]lot ii cly honklrult, 111id thcact Would ccc1ike it.
The (ccAIRMAN. himl I' ci very much.
S(iniLo BARKLEY. YOU c ll still t'ryi rig to hod on?
N1r. KExDaLL. Yes, sir; wvidi our teeth.
Senator IxARcL., I hope ymu succeed,

STATEMENT OF DR. JOHN A. RYAN, MEMBER INDUSTRIAL
APPEALS BOARD, NATIONAL RECOVERY ADMINISTRATION

(The witness having frst hoen clii) sworn by ihe chairman, fetcitied
.s ,ccllow s.) - I ? " ,, I . .. . ..
The CI7IRcc l YON. U 111T cite 10 the I UsliAl Appeails BKocivd?
)r. RYAN. Yes, sic'.

The ('ilAIRMAN. Proceed, 1)ctcc'.,
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Dr. RYAN. I want to make a brief statement concerning the oligin,
constitution, and activities of the Industrial Appeals Board, and I
think I shall not need more than 10 minutes.

It is generally understood, not officially proclaimed, however, that
the Industrial Appeals Board was set up as the result of, and in part
in answer to, the findings of the so-called "Darrow committee."
The language of the order setting up the Board is as follows; it is
*ery brief. [Reading:]

OFFICE ORDER No. 105, JULY 16, 1934

CREATION OF N. R. A. INDUSTRIAL APPEALS BOARD

There is hereby established a Board consisting of three members, to be ap-
pointed by the Administrator, which shall be known as the N. R. A. Industrial
Appeals Board, t,) act on all complaints of inequitable application of codes to
small enterprises or otherwise.

Such Board shall-
(a) Itear and recommend to the Administrator the proper disposition of

complaints concerning N. R. A. or any agency or branch thereof, especially those
alleging that code provisions are designed to or tend to eliminate, oppress, or
discriminate against small enterprises, or to favor monopolistic tendencies; and
complaints of noncompliance;

(b) Advise and make recommendations to the Administrator with respect to
the effect of code provisions on small enterprises; and

(c) Conduct any special investigations directed by the Administrator.
Said Board shall adopt rules governing matters o( procedure and organization.
Members of the Board are: Amos J. Peaslee, chairman; Mgr. John A. Ryan;

John S. Clement.
By direction of the Administrator: 0. A. LYNCH, Administrative Officer.

There is a later order from the National Industrial Recovery
Administration under date of March 6, 1935. [Reading:]

The National Industrial Recovery Board today issued an office memorandum
clarifying the functions of the Industrial Appeals Board. According to that
memoradum, the N. 1. R. B. "has constituted the Industrial Appeals Board its
agency to hear complaints of individuals respecting the inequitable applicationof codes."

The purpose "the office memorandum continues", is to afford an impartial
hearing on its behalf to any individual who is aggrieved by any administrative
action or neglect of N. R. A.

The Industrial Appeals Board, upon such hearing, makes recommendation to
the N. I. R. B. as to proper disposition of the case. Such recommendations
become official determinations when, and to the extent that, they are approved
by the N. I. R. B.

I shall give this to the reporter. I do not think it is necessary to
read in the whole of it.

(The balance of the document referred to will be found at the con-
elusion of the witness's testimony.)

Dr. RYAN. As to the history of the activities of the Board: 74 cases
docketed to date, 61 beard to date, 5 canceled to date, 1 dismissed to
date, 32 decisions affirm previous administrative action, 11 decisions
recommend modification 10 decisions recommend granting appeal in
full, 1 case only completely reversed by the National Recovery Board,
and 7 cases docketed which have not yet been heard.

Approximately then, the Industrial Appeals Board has affirmed 60
percent of the decisions of the N. R. A. in the cases that came before
us, and about 40 percent have been either wholly or partially re-
versed. Only one of the decisions of the Board has been set aside by
the National Recovery Administration, and that was a rather tech-
nical case, set aside not on the merits of the case as a whole but
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because of the question of representation by one group of the indus bry
which complained that it should not be under the code because it (lid
not participate in the making of the code, and we were reversed on
that.

Between 45 and 50 codes have been represented in the hearings
before us.

Just one more point and that is with reference to the small-business
man and the kind of complaints generally. The restatement of the
functions of the Board under (late of March 6 do not single out the
small industry or small-business man as subjects for consideration by
the Board, Of course, they are included, but I mevn there has been
a shifting of emphasis, partly I suppose because the National Indus-
trial Recovery Board desired to have the functions of the Industria
Appeals Board adequately stated and possibly in part because the
proportion of cases coming before us which werc small-business men
has not been as large as was expected when the Board was established.

That brings up the question of monopoly. We have not seen a
single instance of monopoly charged by any of those that have been
before us; not one.

As regards the small men, they sought relief in the great majority
of cases because they could not afford to pay the minimum wages,
not because they were oppressed by monopoly.

In other cases wages were not involved; for instance, limitation of
machine-hours came up in several cases. I think in all cases where a
firm or corporation appealed for exemption from the machine-hour
provision, the 80-hour week, that appeal was granted and it was
upheld by the National Recovery Board.

On the other hand, there is one case in which we recommended that
this industry should strive to utilize the unutilized capacity of the
industry before it should put on 3 shifts instead of 2, and I think
that was satisfactory.

Incidentally, I might mention that in every industry which has
been represented before us, we found substantially the same thing that
Mr. Kendall has said about the cotton industry--overdevelopment,
overcapacity, probably not as great as in the cotton-textile industry,
but it is a general condition.

For example, the first hearing we had was the crushed stone, sand,
and gravel industry. It, was reported that the overproduction in
that industry in 1929, or rather of the used capacity in 1929, was only
70 percent. At the time this hearing was held, the capacity use was
only about 20 percent. That is everywhere and that of course has
created great difficulties.

As regards the small man in general, I say in the cases before us,
almost uniformly the complaint has been "We cannot pay the
ninimuni wages." Some of the cases are very appealing.

For instance, a small man in a small place, and if you could isolate
him so that the relief that he got would not have any effect on the
wage scales elsewhere, the matter would be very simple. You could
say, "Go ahead, pay less than the minimum, it will keep some people
of! the relief rolls, and it won't hurt industry, it won't hurt your
competitors, and it won't hurt labor elsewhere."

The CHAIRMAN. Did the question of unfair inequality in repre-
sentation on the boards come before your board?

Dr. RYAN. None formally. We have had possibly one case.
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The CHAIRMAN. It could come before the board?
Dr. RY AN. It could, yes.
The (2iIAIRMAN. Thank you very much, Doctor.
Senator BARKLEY. You (lid not quite complete your last sentence,

or two, as I gathered, with reference to the impossibility of isolating
a particular unit from the rest. I would like you to finish that
thought.

D Ur. RYAN. If you could isolate them-we had one case last, week
that involved that, and it looked as though that man ought to get
relief and be permitted to pay less than the minimum. Incidentally,
he was inefficient as far as that goes, but if a man is in business, he
has some kind of a claim to consideration. We have not decided that
yet, by the way, but it is not clear to me that you could isolate in that
way, and it was very clear in the first case we had, the Eldred Crushed
Stone case, that the thing could not be done because 50 or 60 men
said, "If you give him exemption from the wage rate because he has
hand-operated machinery for loading, then we will have to ask for
exemption on our loading operations. " So, generally speaking, that
isolation business of putting a, man into an economic vacuum, that
cannot be done.

Senator BARKLEY. Have you had any cases involving the right to
expand capacity or to establish new industries?

Dr. RYAN. Yes; we had one or two cases involving appeal to set up
a new industry; for instance, one in the ice business in Brooklyn,
which is a very important case. The Ice Code forbids the expansion
of the industry unless upon presentation of a certificate of public
cimnvellience and necessity. These people who wanted to start that
new ice factory in Brooklyn could not show that it was needed. As
a matter of fact, at the peak season in Greater New York, there is only
52 percent of the ice capacity used, so we refused the application,

Senator BARKLEY. The theory upon which refusal has been
acc rded to some of those asking for permission to enlarge or to start
anew was that the industry was already overcapacitted and over-
produced, and to start a new unit would simply drag down those that
are already in existence?

Dr. RYAN. Yes.
Senator BARKLEY. Theoretically it is difficult to defend the refusal

of anybody to go in any business lie wants to go in.
Dr. RYAN. Mark Sullivan has made a lot, of that-a poor fellow

down in Florida that wanted to started a new ice plant.
Senator BARKLEY. I realize that, and on the surface it seems like

in a free country anybody ought to be able to go into any business he
wants to go into, whether lie succeeds or not; yet I want to get in the
record and before the committee the theory upon which these refusals
were based. If I understand you, it was based upon the fact that the
industry was already overcapacitated and overproduced and with
surplus capacity and surplus products, and to enlarge the capacities
simply lowered the chance for success of those already in it?.

Dr. RYAN. And lowered all standards and caused further demoral-
i ation.

Senator GEoRGE. Who grants the certificate of necessity and
convenience?

Dr. RVAN. The Administration, the N. It. A..
Senator Gpomvr. The Administration?
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Dr. RYAN. The National Recovery Administration. And they
refused it in the case of this ice company, and the appeal was from
this refusal.

Senator GEORGE. The in(lustry does not have anything to do
with it?

Dr. RYAN. Yes; the code authority. The industry primarily, and
the code authority makes its recommendation then. Finally, though,
the decision is made by the National Recovery Administration, and
in this case that I speak of everybody was opposed to granting it,
and even the city officials of New York said--

The CIIAIRMAN (interposing). As I understand it, in the lee Code
it is written in the code and subscribed to by the men of that industry,
that before a new industry can be established in the ice business,
they must get a permit and if they can show that it, is needed in that
community, they will procure it?

Dr. RYAN. Yes.
The CHAIMAN. If they can show it is not needed, it is turned

down?
Dr. RYAN. That is it exactly.
The CHAIRMAN. All right, Doctor, thank you very munch.
(The balance of the document submitted by the witness is as

follows:)
The Industrial Appeals Board took office August 1, 1934, baovirg heet created

"to act oi all complaints of incqicitnhle application of codes to slll enterprises
or otherwise." Its duties were to "hear and recominiel * * * tie i)roper
disposition of complaints concerning N. It. A., especial13 those allegiug thist code
provisions are designed to eliniiate, oppress, or discrimi nte ag.ii st ,naill eter-
prises, or to favor monopolistic tendencies; and complailits of ,tiocomplis nce"
aTd to "advise and make recommendations * * * iitic repeat to tie
effect of code provisions on snall enterprises."

During its 7 months of existence the Appeals Board foutrd that the larger part
of its hearings involved questions other than complaints of Oitsvrliition against
small enterprises. It has developed rules of practice antI procedure in hawcilicig
appeals. 'lhe new office memorandum is intended to clarify acd ''.v.tidize the
fonctions and procedure of the Appeals Board in the !ight of its experience.

'iThe Industrial Appeals Board is made up of Amos J. Peaslee, clcmirman,
New York attorney; Monsignor John A.' Ryan, Catholic eduicator; and John .5
Clement, Philadelphia industrialist.

Since the Appeals Board was created it has lcea(rd 44, appeaih. Recommenda-
tiacts have been submitted to N. I. 11. B. it 42 cases; in oe ense tie interested
parties have requested more time to subiit additioial )riefs, ccc(i tbe their
undecided case was heard this moramg. There are 10 cases oni ti. Appe-als
Board docket awaiting hearing. Recoeutiiations of the Board i:u xe Ien
submitted from 3 to 30 (lays after the conclusion of the he1ring.

Appeals Board recommendations have upheld previous N. It. A. ictioi it) 28
of the cases so far decided; in nine eases the reconunendatics uwred icodificd the
prior action or remanded the eases for further action; and icc five cases tlh Boar'l
recommended that the appeal be granted in full and tin N. R. A. ruilicgs he
reversed.

Recommendations of the Appeals Board have been foiltweci iy the N. 1. It. B.
iti all but one ease, Thct case involved the uesiici of represevictitivi' character
of proponents of a code ameninent. The Appeals Board reni'mecn ed I1 mt the
amendment be rescinded, but after further investigation the N. I. It. B. decided it
had beeci properly adopted and permitted it t stand.

Tie following general types of code provi-iiuis have been invlv'edil ic cases;
heard by the Industrial Apipeals Board: (am
Mitinum wage or maximum hmrs .... 15
Classification of appellants and interprettio of code nrwvi ons . 11
Problems of small towns or rural conmuiities as against large cities . 7

119782-35--n 5--14
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Plow for special consideration on the ground that the appellants were
sm all industries -------------------------------------------------- 6

Machine-hour limitation ............................................ 4
Apprentices and-learners ............................................. 4

and-operated plants as against machine-operated -------------------- 4
Effects of prior existing contracts or independent cont-rant,iual relations.. 2
Repre-sntations or actions of administrative officials --------------.... 2

.Restrit ions of capacity and plant expansion ------------------------- I
"Rates c, a public-service company ---------------------------------- I
Employment of outside salesmen -- _------------------------ I
Right to part pate in the elec I(f a code authority ----------- _---- I

The following to d', e been involve jie appeals hard:
Baking; cot tq xtile; crushed stone, sand a'a avel and slag; ice upholstery

and drapery* ool textile; dress manufacturing .notor bus; slaie; hosiery-
furniture nufacturing; smoking pipe; retail m'ument; throwing, retail
jewelry; i1 solid fuel; silk textil tton garment; bond shoe manufacturing;
saddler , leather; candy ranmufac ir hijur dealing; hats anufacturing; Ameri-
can g ware; truoki c set at bras e; cigar mani cturing; restaurant-
cott pickery; ng a heat g appl | ces and ga lianle; cocoa and
Cholbae U;rapalk rs. / .he text of t 'W noj'aa 1i arlfyin Whe function and procedure of

th Industrial Appeal1W m i s as s. 100F

/(Owrst' M1idorND)U1

Complain respect the finalkrd deIsino mil .H .sol
forwardedo the dstrial A Ft oard.

Function.-Tho N. LT ,A. has institute lthe Indus lal Appeals Board
its a ney to hear co hP M-of Oidivid s resting the int uita)le application

(2) e purpose ls g an~mpartf~4i~artng on its half to any individual
who is a rieved by any admltfisrative action or negieq ,of N. R, A.

(3) The ~dustrial Appeals Board, upon such henri,, makes recommendation
to the Natioa Industrial Recovery Board as to per disposition of the case.
Such reeommel tlons become official determjlons when, and to the extent
that, they are appftq~v . by the National 1nA~ria Recovery Board.
(i) Natur of compl I'h ,-..ew9 aTe Industrial Appeals Board will bear

complaints which allege that any act or neglect of National Industrial Recovery
Administration is unfair to, discriminatory against, or oppressive of the com-
plainant. Acts (or neglects) of which such complaint may be made include-

(a) Any code provision.
(b) Any order or ruling made by National Industrial Recovery Administration

pursuant to a code or otherwise.
(c) Any neglect of National Industrial Recovery Administration to make

proper ruling or take proper action.
(d) Any neglect of procedure, as, for example, insufficient notice.
(2) All final administrative actions of officials of National Industrial Recovery

Administration are by virtue of authority delegated by the National Industrial
Recovery Board, and are therefore acts of the National Industrial Recovery
Board. 'eicy remain official actions until and unless other action is taken by
the National Industrial Recovery Board. Resort to the Industrial Appeals
Board is not a step in the administrative process and does not affect the finality of
administrative action. The question whether to stay an administrative action
pending a hearing before the Indtstrial Appeals Board is one exclusively for the
determination of the official responsible for such action or the National Industrial
Recovery Board.
(1) Limitation on complaidts.--The Industrial Appeals Board will not hear mat-

ters prior to the final administrative action except where It is alleged, and estab-
lished to the satisfaction of the board, that reasonable efforts to procure final
administration action have been unsuccessful.
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(2) Litigation in the courts assures that impartial hearing which is the purpose
expressed * * * above. The Industrial Appeals Board will therefore do-
elio to hear any complaint upon advice from the litigation division that litiga-
tion spending or nay refuse when litigation is imminent.

(3) The board is concerned solely to determine the facts respecting the claim
of inequity made by the complainant and, where such is substantiated, to rec-
ommend the appro )ritte form of relief, It is not cncorned with questions
touching the general policy or validity of code provisions,

(4) Since hearings involve trouble and expense to the parties involved, the
Industrial Appeals~Board will make every effort to avoid u'n-wcessary hearings.
Accordingly, the Industrial Appeals Board will not set hearings unless satisfied of
its jurisdiction and unless a prima facto case is presented.

Procedure of Industrial Appeals Board--(I) Form of pjlitiou.--A complaints
should be set forth in a typewritten or printed petition stating (a) the manm and
address of the petitioner; (b) the details of the complaint; (c) the relief requested;
(d) the disposition of the complaint made by each agency or otlicial concerned;
and (e) the linal disposition made by the appropriate division of N. R. A. A
signed original and at least four copies of the petition should be filed.

(2) Notice of filing of pjition,-.Notice of the filing of a petitma will he senlt to
all interested parties, as determined by the Board, and a copy of the petition onrequest.)Answers.--Th Board may request an ant4wr or other information from

any interested person within a time specifled by the Board, and Immediately
upon receipt thereof will send a copy of the answer or other information to the
petitioner.

(4) Notice of hearing.-If the Board decided to call the interested parties
together fur a hearing, a notice thereof will be sent to the parties concerned, as
determined by the Board.

(5) Appearance, briefs, and ripidenec.--Any petitioner or interested party may
(a) appear in person or by attorney, or both; (b) submit a brie f, at any tim sub-
ject to the discretion of the Boardt; (c) introduce written evidence at any time,
subject to the discretion of the Bioard. Failure of any interested parties to
appear in person shall not deprive the Board of the right to hear other interested
parties in person.

(6) )learings.-lHearings may be had before the full Board or any member or
members thereof or any other person designated by the Board, as the Board
may direct. They will'bo open to the public, except that the Board 'n1ay ill its
discretion for proper cause conduct hearings and receive information which
are not public.
The CHAIRMAN, Mr. Charles Lachnman of J'lailatdlvlpia.

(No response.)
The CHAIRMAN. Mr. Lachnimn is not here. Nr, ('hrles E. Sands

STATEMENT OF CHARLES E. SANDS, REPRESENTING INTER-
NATIONAL UNION OF HOTEL AND RESTAURANT EMPLOYEES
AND BARTENDERS' ALLIANCE, WASHINGTON, D. C.

(The witness was duly sworn by the chairman.)
The CHAIRMAN. You' represent the International Union of lhotel

and Restaurant Em ployee3?
Mr. SANDS. The International Union of lintel and Restaurant

Employees and Bartenders' Alliance.
The'CHAIRMAN. Bartenders too?
Mr. SANDS. Yes; thanks to ti1e honorable Senators.
I represent an organization of approximately 75,000 members

affiliated with the American Federation of Labor. I tam the inter-
national representative of the orgimization and know soniething of
the code as it pertains to our industry.

We operate in our industry on two codes. One is known as the
"hotel code", which takes in such ns the bellboys, maids, and so
forth, and the other code is the restaurant code.
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All restaurants come under the jurisdiction of the restaurant code-
The hotel code is in the service group, but the restaurant code is
not in the service group. The restaurant code is in the food-
manufacturing division. We kill and process food for consumption,
and about 6 months ago we proved to tie N. R. A. that the restaurant
code applied outside of the service group.

Ihiave heard some talk of scrapping the service codes, and I hope
that the committee will remember that the restaurant code is not
in the service group but is in the food manufacturing.

We favor the retention of the code, All of our local organizations
favors the retention of the code. I am one of the labor advisers on
the restaurant code. No salary and no expense. And I feel that I
have 8ome right to represent the workers in the industry.

The restnl.irant industry has approximately 750,010 employees.
The hotels, exclusive of the restaurants, perhaps another 250,000.

The code that we got out of the N. R. A. did not suit us, but the
code did for the great mass of workers, and we are a very poorly
organized trade, but we have in certain sections wonderful orgamza-
tions where we have established conditions. In the other sections, we
are very poorly organized and there is no conditions.

Thn code gave to the restaurant workers-and they are the poorest
paid I think of any industry, men and women-the code did establish
for them one day's rest in seven, It did establish a weekly pay-
ment of wages.

Perhaps the Senators will think that is not important, but it
certainly is when you recognize the great amount of people who go in
the restaurant business and fail. Many years ago we were successful
in passing that law in the State of Massachusetts, a weekly-payment
wage law, because there were so many people who opened summer
resorts, and so forth, and when it came to the end of the season, the,
help did not get their money.

We (stablished a mnaxintin work week of 5,4 for men i d 48 for
women. There is no doubt, and it can be easily proven, that some
people in the unorganized sections of our industry worked as ninny
A s I10 hours per week before the code. We take this position, that.
whattVe,1 benefits our pcrioe, whether we are organized or not, we
are in favor of.
The code has placed plenty of people back to work. In the city

of Washington alone we have pieced in the restaurants in Washington
over 2,000 workers since N. It. A. went into existence. There has
been no reduction of wages, and we had a very good wage scale in
Washington, due to the strength of o1' orgtni,ation, because there,
is a section in the code which states that the wages cannot be reduced
lender the wages of June 16, 1933. If it were not for that code and
lintt section in the code, I feel that in the last 2 years the restaurant
worker would have had decreases that would have been terriblle, due
to the great ilitnIlt.
We have a number of unemployed throughout the country, thou-

sands of them. You could go to our own organization here today,
this morning, and you would see 100 or 150 men and women there
waiting for work.

If you do not retain this code, the Restaurant Code, the einplo ,er
is going back on the old hours, and the people who succeeded' in
obtaining any employment when the code went into effect are going
to be dumpedd on the street again.
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We never had very many people on relief until recently, because
our organization was financially able to care for them. 'The burden
became so great, that we were no longer able to care for them.

The question of interstate and intrastate probably enters into the
,question, but I want to point out to you that, in some of the large
restaurants, they have kitchens and commissaries in New York, for
example, which processes food for consumption in several States sur-
rounding. The same applies in all of the bigger States, The food
that has to be processed comes from practically every State in the
Union.

Another thing: In 14 States now, we have State codes, and in a
number of other legislatures, the State codes are pending and they are
awaiting in some cases the action of the national administration as to
whether they will enact such codes.

The CHAIRMAN. Have the restaurants an organization?
Mr. SANDS. Yes, sir; and they favor retention of the code.
The CHAIRMAN. They do?
Mr. SANDS. Yes; but the Hotel Association, which has contributed

not one iota to the recovery program, notwithstanding this adminis-
tration gi re them repeal w;hieh brought them out of the red, never
went along with the code except in the cities where we have organiza-
tion strong enough to make them do so.

The CHAIRMAN. Is there anything else?
Mr. SANDS. As to the small little fellow who has a restaurant, all

exemptions on the Restaurant Code ultimately come to me, and there
has never been a time that we could not agree with industry that a
small fellow was entitled, perhaps, to exemption, and in the set-up of
division 6 now, held in abeyance is a set-up for a regional-compliance
division where the small fellow or someone who could not go along
would present his claim to the regional-compliance division, and they
being locally there, giving to labor and industry equal representation,
could grant the small fellow an exemption. I mean the fellow who
has only got on cook, for example, in the kitchen.

The CHAIRMAN. Was there not tin order made that in certain-
sized cities, 2,500 or less or some such number, that they were exempt
from the code?

Mr. SANDS. Yes, sir, they are e..einpt from the codes. There have
never been exemptions presented to us after they have passed the
Industrial Advisory Board and the consumers and fiinlly come to us
and to me, and there have been no exemptions that we have not granted
reasonable exemptions.

Senator BARKLEY. Do you recommend the continuance of the
hotel code as well as the restaurants?

Mr. SANDS. Yes, indeed. I recommend the continuance of all
codes.

Senator BARKLEY. Would you be able to make an estimate as to
the number of employees who now have work tinder the codes, com-
pared with the number that would have work if there were not any
codes in the restaurant division?

Mr. SANDS. I could not, except taking Washington as a barometer.
I could name you restaurants in this city who have placed as many
as two to three cooks in the kitchen and fifteen to twenty waiters in
the dining room, and several miscellaneous workers, such as dish
washers, potato peelers,. and so forth. '
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Senator BARKLEY. YOU said that you had, I think, 700,000 employ-
ees in your organization?

Mr. SANDS. Not in our organization; in the industry.
Senator BARKLEY. In the restaurant industry?
Mr. SANDS. Yes.
Senator BARKLEY. And possibly 200,000 in the hotels?
Mr. SANDS. Yes.
'Senator BARKLEY. How many of the 700,000 are employed? I

mean, how many of tie 700,000 would you be willing to make an
estimate would be out of work, taking the country as a whole, if
there had not been any codes and were not any codes now?

Mr. SANDS. I think 25 percent would be a very conservative esti-
mate. When you take into consideration that some of the dish-
washers and the potato peelers worked 12 and 14 hours a day before
the code, and now they are on a 55-hour week. Six days per week for
some of the employees was unknown in our industry. We only got
the 6-day work week for the cooks and the waiters in the cities where
we had strong organizations, but the great mass of workers, like the
dishwashers, potato peelers, and those people who have not as yet
seen the light of organization work, work 7 days a week.

Senator BARKLEY. I understood you to say that your organization
funds were exhausted and you could no longer maintain them?

Mr. SANDS. That is right.
Senator BARKLEY. Have you any opportunity of knowing whether

that situation is so in many other labor organizations throughout the
country?

Mr. SANDS. Yes, indeed.
Senator BARKLEY. In other words, men and women who have gone

on relief in recent months were out of work originally but were main-
tained by the organization?

Mr. SANDS. They had little savings of their own, and their organi-
zations by assessments out of their treasuries, they wanted to.pride
themselves that the members of their organizations were not on relief
and they subscribed to them.

Senator BARKLEY. So that the putting of these people on relief has
given a sort of artificial stimulus to the number of people on relief who
would have been on relief from the beginning except that they had
some savings or that they belonged to an organization that main-
tained them?

Mr. SANDS. That is right.
Senator BARKLEY. And it is not a correct barometer as to employ-

ment or as to recovery to cite that in certain industries there are so
many people on relief now, whereas many of them would have been
on relief at the start if it had not been for these funds of theirs and
their o ganizations?

Mr. SANDS. That is right, and in the restaurant industry we cannot
say so many are out of work because the stenographer, the bookkeeper
the retail clerk, the baker, the painter, and the carpenter who is out of
work will think nothing of going into the restaurant industry and
working, like potato peelers and dishwashers to temporarily tide them
over until they can obtain work in their own jobs or professions.
Every worker out of work is a potential restaurant worker because
they walk by and see the coffee urns and smell the food and feel if
they were inside they would get something to eat. So that in a case
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of unemployment, we in our industry are confronted with the fact of
absorbing pretty nearly all of them.

The CHAIRMAN. Thank you, Mr. Sands.
I desire, to place into the record at this point a letter and brief from

the American Hotel Association.

AMERICAN HOTEL ASSOCIATION OF THE UNITED STATES AND CANADA,
New York, N. Y., Afarch 14, 1935.

Hon. PAT HARRISON,
Chairman Senate Finance Committee,

Senat, Office Building, Washington, D. C.
My DEAR SECNATOR: In fwu 'her reference to my request of February 21 that

we be allowed to appear before your committee in defense of the interest of
hotels under N. R. A., if it is agreeable to you, we are willing to confine our
representation to the presentation of a brief which covers the essential points
in our claim that

, 
hotels and hotel restaurants should be completely exempt from

all regulation by N. R. A. or similar governmental bodies.
I take pleasure accordingly in enclosing a brief which has only recently been

prepared at the suggestion of Mr. S. Clay Williams, chairman of the National
Industrial Recovery Board, and submittedto him.

With this brief, I enclose a copy of a letter written to Mr. Williams on the
same general lines and for the same purpose. Both of these communications
contain the essential facts and I thought you would prefer to have our claims
presented in the form in which we have officially presented our claims for
exemption to the National Industrial Recovery Board.

With kind personal regards, I am,
Yours sincerely, THOMAS D. GREEN,

President and Executive Director.

A BRIEF PRESENTED ON BEHALF OF THE AMERICAN HOTEL ASSOCIATION TO THE
NATIONAL INDUSTRIAL RECOVERY BOARD, AT THE REQUEST OF ITS CHAIRMAN,
MR. S. CLAY WILLIAMS, FOR PURPOSES OF A PUBLIC HEARING ON THE HOTEL
CODE TO BE HELD ON MARCH 21, 1935, AT WASHINGTON, D. C. PREPARED BY
EDWARD C. RoMINE, C. P. A., MEMBER OF THE FIRM OF HORWATH & HORWATH,
SPECIALISTS IN HOTEL ACCOUNTING, NEW YORK, N. Y.

Your petitioners, in the belief that the application to the hotel business, in-
cluding hotel restaurants, of N. R. A., or any similar regulation, is impractical
as well as unconstitutional, present the following, reserving at the same time
all individual rights of the members of our association under the law and the
Constitution. We maintain that the hotel business, and every part thereof,
should be exempt from any form of regulation, including any provision relating to
working hours and wages of employees.

Although the hotel business is conducted under two major departments, rooms
and restaurants--it is nevertheless one business under uniform regulations. It is
entirely impractical to determine separately the financial condition of that part
of a hotel that is subject to the Hotel Code and that part that N. R. A. wants to
put under the Restaurant Code. Therefore, all references to "hotels" in this brief
mean hotels in their entirety-not merely the rooming department apart from the
restaurant which employs practically half the total working force.

ECONOMIC STATUS OF HOTELS

At the first public hearings on the National Recovery Administration Code for
Hotels, held In Washington, D. C., September 25, 1938, a brief was presented by
the American Hotel Association setting forth the economic status of hotels at
that time. Some of the unrefuted facts contained in that brief are as follows:

1. Eighty percent of hotel mortgages were in default.
2. First-mortgage bonds of the country's leading hotels were selling for 18 cents

on the dollar.
3. Thirty-two of every hundred hotels did not earn taxes.
4. Fifteen percent of the hotels did not even earn pay rolls.
At a subsequent National Recovery Administration hearing in Washington on

August 20, 1934, it was shown that while repeal had added materially to the
business of hotels in States where the sale of liquor was legal in hotels, nevertheless
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expenses had risen even faster because of the higher wage rates set by the codes
and the general rise in market prices. Consequently, the losses were greater then
than at the time of the first hearing. Conditions have not changed materially
since the last hearing, and it is, therefore, easy to picture the economic status of
hotels today. It seems unnecessary to point out that a large proportion of the
expense of operating a hotel consists of fixed charges for taxes and interest, which
cannot be curtailed when business falls off as the expenses of a manufacturing or
a mercantile enterprise can. This is one of the principal reasons why hotels are
sr much worse off financially today than other businesses.

CLOSING OF HOTELS AND RECEIVERSHIPS IMMINENT

What happened to the Bartram in Philadelphia will happen to many other
hotels in the not far-distant future if present undue hardships are not repealed.
The Bartram was taken over in 1932 by a Philadelphia bank. The bank con-
tracted for the operation of the hotel with one of the largest and most efficient
hotel-management companies in the country. On June 1, 1933, the hotel was
showing a slight profit, sufficient to justify an extension by the bank of the con-
tract for another year. But the hotel's full compliance with the N. R. A. codes
had a disastrous effect, causing such a substantial deficit in the face of increase in
business, that, on the recommendation of the hotel-management company itself,
the house was closed on June 1, 1934. All employees were dismissed. The
building is now vacant.

In addition to the danger that hotels will actually be closed and unemploy-
ment thus increased, there is the danger of hundreds of foreclosures and receiver-
ships if, just at this crucial point in recovery, hotels are cut off, by regulation of
hours and wages, from the possibility of at least earning taxes and interest.
Arrearages in taxes and interest have piled up during the depression, but many
mortgages have been withholding action on tire assurance that conditions were
improving. If, now, this confidence is destroyed by regulation that increases
hotel expenses and pushes tax and interest payments still further to the rear,
the real-estate market will be thrown into a panic. And the fact must not be
overlooked that it is largely the money of the wage earners-directly through the
purchase of small bonds and indirectly through savings banks and insurance
companies-which is invested in hotel mortgages.

Hotels have no surpluses and no collateral or other security with which to
make loans for the pay-roll rises that are being counted on as one of the wa s of
speeding recovery and subsequently of increasing sales.

COMPrETITIVE BUSiNESES UNREOULATED

At all public N. R. A. hearings on the Hotel Code, the unfairness of attempting
to regulate hours and wages in hotels while permitting border-line competition
to go unregulated has been pointed out. Hotel men who attempted to comply
testified that they found their business being drained away from them to the
very dregs by wayside inns, tourist camps, and private homes which have tire
competitive advantage of lower wages because N. 13. A. admits they cannot be
regulated in this respect.

Among the unregulated types of establishments which extend lodging to the
public in competition with hotels are:

1. Tourist camps, many of which are equipped with hot and cold running
water, heat, light, and cooking facilities. Such modernization is making the
tourist camp air all-year-round competitor of the hotel. The magnitude of this
business is indicated by the following estimates: Total camps, 25,000; modernly
equipped camps, 10,000; number of beds in modernly equipped camps, 264,000;
number of guests each year, 25,000,000.

2. Wayside inns, which offer I'to 5 rooms to travelers for short periods.
3. Rooming and boarding houses which offer furnished rooms on a weekly,

monthly, or yearly basis. There are thousands of these establishments all over
the country.

4. Subsized lodging houses which offer cubicles at 25 to 50 cents a night.
5. Nonsubsidized lodging houses which offer cheap accommodations as low as

50 cents a night.
6. Nonproit hotels which offer rooms at very low rates, and in some cases,

free, for charitable, benevolent, educational, or religious purposes.
7. Club residence hotels which provide rooms at special rates to persons who

have qualified for membership.



INVESTrIGATION OF NATIONAL IHECOVERY ADMINISTRATION 1395

8. Apartment house hotels which offer accommodations furnished or unfur-
nisled with or without lease, and with or without the usual hotel service.

No code or codes could be devised to cover all of the foregoing places.

UNIFORM WAGE AND HOUR REGULATIONS IMPOSSIBLE

Even if hotels were in a financial position today to absorb additional pay roll
it would be almost a superhuman task to establish uniform wages and hours
which would be fair to all. Hotels are not in the manufacturing business; they
constitute basically a localized service industry and their characteristics must
conform to local requirements. Hotels are, in fact, domestic establishments on
an enlarged scale. They operate for 24 hours a day; they have peak periods of
varying lengths which often occur without notice-business may be %lack today,
rushing tomorrow; the work of their employees is largely intermittent in contrast
with the steady grind of employees in industry. There call be no rigid schedule
of working hours such as tiat under which industries run. And, as many hotel em-
ployces receive tips from guests, wage scales must be more flexible than would be
possil)le under Government regulation. Hours and wages that are appropriate for
a large transient hotel would be utterly impractical for a small transient hotel, an
apartment hotel, a small-town hotel, or a resort hotel. For instance, imagine trying
to regulate the wages and hours in a 15-room hostelry of a junction town which
is run by husband and wife, who sometimes do the cooking, make the beds, and
call in the "girl next door" to wait on tables and help out (luring rush hours.
Still, this little place is just as much a hotel in the eyes of the Government as the
500-rooro establishment of a metropolis.

A book could be written on the impossibility of formulating national or State
policies and regulations which can be applied to all hotels without great unfairness
and undue hardships to a large percentage of individual establishments. All
efforts have failed and practical hotel men have been forced to the conclusion
that there cas be no national or State regulations to cover completely and equi-
tably the hotel business in all its variations and ramifications. The National
Recovery Administration has been utterly insuccesiful in applying a code to the
hotel business and so too have been those States which have N. R. A. enabling
acts,

HOTEL BUSINESS NOT INTERSTATE

In this brief the impossibility, from both an economic and a practical stand-
point, of applying a code to the hotel business has been explained. The American
Hotel Association tias contended from the very outset that the N. 1. R. A., as
it affects the hotel business, is unconstitutional because hotels are not engaged
in interstate business.

As to the constitutionality of the act itself, nothing could be added to the
arguments which have already been presented in various courts throughout the
country by representatives of businesses of all sorts, the hotel among them.
The Supreme Court will have to decide tids question. The Supreme Court will
also have to decide whether any business exists in this country which is not inter-
state in character. If one there be it is the hotel business, for it sells nothing for
delivery across State borders and over 90 percent of the purchases of the average
hotel are made locally.

HOTEL SITUATION WORSE THAN RAILROAD

Railroads, like hotels, have large fixed charges to contend with and in times
of subnormal business find it difficult to nieet them.' Much concern is. being
shown over the financial condition of the railroads, and the Goverimuent is trying
to work out some plan to "save the transportation system of the United States.9
But what is the Government doing for that important adjunct to travel-
hotels-which have just as heavy fixed charges as railroads and are in a far worse
condition today? So far from taking measures to relieve and protect them, the
Government is proposing regulations which will further increase their present
substantial losses. And it should be remembered that hotel bonds are in the
hands of the same interests as are railroad bonds-insurance companies, savings
banks, and persons of moderate means. I 1 ....
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During 1934, 7 of the 15 leading railroads of the United States paid dividends
and the one showing the poorest results among the 15 still earned 84 percent
of its fixed charges. The results of the individual roads were shown a follows:

Ratio Dlvi- of fixed dndsof ftesd dendsofte ndcharges charges

earned paid earned paid

Percent Percent
1. Norfolk & Western ---- _----- 640 $10.00 9. Northern Pacific ............. 100.
2. Chesapeake & Ohio ......... 380 2.80 10, Erie .........................-. .
3. Union Pacific ....... 230 8.00 11. Great Northern .............. 95.
4 Bangor & Aroostock ........... 220 2.60 12. Atlantic Coast Line .......... 93.
5. Atchison ...................... 100 2.00 13. Baltimore & Ohio ............ I . .
6. Louisville & Nashville -------- 1130 3.00 14. New York Central ........... 7.
7. Pennsylvania ................. 120 1.00 MI. Southern Ry .............. 84.
S. Southern Pacific ............... 105 -.....

I Estimated.

The system of accounting prescribed by the Interstate Commerce Commission
rightly includes depreciation among fixed charges. Furthermore, the bases of
depreciation, interest, and dividends of railroads are not deflated values. How
many of the country's leading hotels are paying dividends? None. How many
of the country's leading hotels earned even half of their fixed charges during
1934 on a basis comparable to that of the railroads? None. Many did not earn
even taxes. And if such conditions existed in the country's leading hotels-in a
year during which the first excitement of repeal helped-it is alarming to think
what must be the condition of the average hotel.

SUMMARY

Summing up briefly, the attempts of N. R. A. to regulate hours and wages in
hotels, including hotel restaurants, have developed the following facts:

1. The hotel departments must be considered as one coordinated business
which cannot be separated into rooms and restaurants. Uniform employment
conditions must be maintained throughout.

2. The economic status of the hotel business has been precarious for some time,
and Is today, with 80 percent of the mortgages in default. Repeal has increased
sales in some hotels but not sufficiently. The country's leading hotels earned in
1934 a startlingly small percentage of fixed charges. The financial conditions in
the hotel field are far worse than with railroads, about which so much concern
is shown.

3. Hotels have no surpluses with which to increase pay rolls in the hope that
the consequent speeding of recovery will make up for the Immediate additional
losses.

4. Full compliance with the N. R. A. codes would result in closing many hotels
and throwing their employees out of work. A typical case is described.

5. Many hotels would be subject to foreclosures and receiverships unless the
confidence of mortgagees could be maintained; to increase hotel expenses at this
time would further postpone tax and interest payments and destroy the mort-
gagee's confidence. And it should be remembered that a large proportion of
hotel mortgages represent the workingman's savings.

6. Although fair-trade practices, including price regulation, would solve the
problem of, Where's the money coming from? N. R. A. has decided that such
legislation is not practicable.

7. As N. R. A. has come to the conclusion that border-line businesses-way-
side inns, tourist camps, and private homes-cannot be regulated, hotels are left
at a great disadvantage.

8. For nearly 2 years N. R. A. State bodies, and leaders in the hotel business,
have been trying unsuccessfully to work out hour and wage regulations that
would cover fully and fairly the numerous establishments of different sizes, types,
and conditions, all operating 24 hours a day, 7 days a week.

9. It Is for the Supreme Court to rule oln the constitutionality of the 4:,ct and
on whether there are any businesses in the United States which are not inter-
state. And if it decides that there is just one which is not, surely it will mean
the hotel business.
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10. As hotels are in reality domestic establishments on a huge scale, and it is
admitted that employment in homes cannot be regulated, hotels, too, should be
exempt from all wage and hour regulations.

The belief of hotel men generally that the N. R. A. code, as applied to hotels,
is a complete failure is reflected in the following resolution which was adopted
October 12, 1934, by the National Convention of the American Hotel Association
in New Orleans, La., as follows:
* "Resolved, that inasmuch as it is now clearly evident that the hotels of the
United States cannot comply with the provisions of the present N. R. A. code,
that the president of this association be authorized to appoint a special com-
mittee to seek an appointment with the Honorable Franklin Delano Roosevelt,
President of the United States, for the purpose of securing relief from the obli-
gations of code provisions,"

Mr. S. CLAY WILLIAMS, OCToBER 30, 1934.
Chairman National Industrial Recovery Board,

Washington, D. C.
DEAR MR. WILLIAMS: Pursuant to a resolution (hereto annexed) adopted at

the annual convention of the American Hotel Association, held in New Orleans
October 10-13, the special code committee of the association desire an oppor-
tunity to present to you their petition for relief on the grounds that the operation
of the provisions of the Code of Fair Competition for the Hotel Business and the
Code of Fair Competition for the Restaurapt Business, as applied to hotels,
impose unusual and undue hardship upon the hotel business; the committee is
awaiting an appointment with you at such convenient time and place as you
may designate for said meeting.

As to the standing of the American Hotel Association, as the representative
trade body, I refer you to the official printed copy of the Code of Fair Competition
for the Hotel Industry, in which Gen. Hugh S. Johnson, Administrator, in his
letter. of transmittal to President Roosevelt, referring to the American Hotel
Association, says:

"The applicant group imposes no inequitable restrictions on admission to
membership therein!, and is truly representative of the hotel industry."

The various points which the committee wishes to urge in connection with the
code of fair competition for the hotel business are as follows:

1. This committee has in the past maintained and continues to maintain the
attitude that N. I. R. A. and the Hotel Code are unconstitutional for various
reasons among them the following:

(a) section I of the National Industrial Recovery Act declares, "the policy
of the act to be to remove obstructions to the free flow of interstate commerce and
foreign commerce." We maintain that hotel operation is not interstate In
character.

(1) We belie, . the act to be unconstitutional for the reason that in delegating
Congressional powers to the President it sets up no standard to guide him in
carrying out the legislative will and policy.

(c) The statute and codes are unlawful attempts to regulate commerce general-
Iy In violation of article I, section 8, clause 3 of the Constitution of the UnitedStates.
(d) The statute and codes represent an attempt to authorize the President of

the United States to exercise police powers not granted to the National Govern-
ment by the States and therefore such attempt is in violation of the tenth amend-
ment to the Constitution of the Unitel States.

In connection with the whole question of the constitutionality of N. 1. R. A. and
N. R. A., we respectfully refer you to a brief filed by our general co'~asel, Frank
A. K. Boland in connection with the public hearing on the Hotel Code held in
Washington, 5. C., on September 25, 1933. We may add that no opportunity
has been presented to test the constitutionality of the act in courts of last resort.

2. Due to the peculiar character of the hotel business, we believe it is utterly
impractical to attempt codification of the many and diversified departments
included in the operation of a hotel as the business consists entirely of a combina-
tion of various services. We are advised that attempts will be made in the future
to administer the restaurants of hotels under the Restaurant Code, print shops
under the Graphic Arts Code, laundries under the Laundry Code, cigar stands
under the Retail Code, etc.

It is pointed out that the lack of flexibility in the Hotel Code, as applied to a
business which by its very nature cannot be conducted on any cut-and-dried plan,
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makes compliance impractical and impossible. A hotel, for example, does not
produce a manufactured product which can be stored away and held for sale. A

otel must remain open, at the service of the public, 24 hours a day for every day
in the year. The business of a hotel fluctuates in character and volume from
day to day. There is no known way to insure steady operation along lines which
can effectively be applied to industries. The hotel, in fact, is not an industry.

3. The experience of the business since the imposition of the code has demon-
strated the absolute impossibility of securing compliance. The code as imposed
cntained no compensatory provisions to offset the increased expenses involved
in any attempt to comply.

We were led to believe in connection with the original preparatory work oi
the Hotel Code that such compensatory provisions would be accepted, as it was
then recognized that without such compensatory provisions our business could
not possibly bear the added burden of increased expense of operation.

The code as drafted by our association and submitted to N. R. A., was not
accepted. The proposed compensatory provisions and other desirable elements
were eliminated. N."R. A. framed its own Hotel Code and this code contained
absolutely no provisions for meeting, even in part, the increased ex pense entailed
through compliance with the code as finally drawn by N. R. A. Since that time,
we have repeatedly urged the incorporation of such compensatory provisions, but
without success, We can refer your board to the many documents on file with
N. R. A. which prove conclusively the bankrupt condition of the business and the
absolute impossibility of compliaice. We particularly refer to the brief presented
by Mr. E. C. Romine at the public hearing on the Hotel Code, in Washington,
D. C., on August 20, 1934, entitled "Economic Status of the Hotel Bu siness."

It was shown in this brief, among other things, that 80 percent of hotel mort-
gages were at this time in default. We also refer you to the hundreds of individual
petitions for relief which have been filed with N. R. A. and upon which no favorable
action was taken.

4. In further reference to the exceptional character of hotel operation as a
business which cannot practically be included in the operation of N. R. A., we
direct your attention to the fact that this business is not only purely of a service
nature, but it is also subject to serious competition from establishments which
are not commonly known as hotels, such as tourist camps, boarding houses,
wayside lodging houses, and even private homes. No successful attempt has
been made to Codify this competition. As Mr. Lucius Boomer stated at the
public hearing on September 25, 1933, in Washington, D. C.:

"It is a fact that for the reasons given, and collateral ones, hotels differ in
important essentials from manufacturing and commerce. In no way is this
more clearly defined than as to the character of employment and employees.
While it is true that as to building and plant, hotels require physical operation
and employ in incidental ways most of the mechanical trades, and while it is
true that as business enterprises they" require ordinary executive functions,
accounting and other clerical work, nevertheless, essentially, in catering to
patrons the services which may with appreciation awd dignity lie referred to as
domestic' are those principally required. These services (comprised under such

descriptive categories cs housekeeping, cooking, dining-room service, uniformed
service, and the like) are all counterparts of what goes on in private homes.

"For obviously sound reasons, domestics in the private homes of the county
have been exempted from control under the National Industrial Recovery Act.
In principle, there should lI a similar exemption as to hotel personnel." The
more the facts are studied the more apparent this should be; not only is this
true from the point of view of all service considerations and remuneration con-
siderations but it is also definitely true as to the right relations of hotel operators
with hotel personnel. Successful operation in a hotel calls for successful coop-
eration among the members of a household, performing different but interre-
lated and interdependent duties in making accommodations, comforts, and eerv-
ices available to the public. It is irrational and unwise to attempt arms-length
contracts between various classes of hotel workers and managers. To be suc-
cessful, and this means the success of all concerned, hotels should have wise
regulation and suitable disciplic---essential conditions on a large scale of ihe
successful household. To carry on with the simile of the household; it must be
recognized that there is a unity of common interests in hotel families. This
should not be interfered with or endangered by intrusion from outside the family
circle. It is a matter of the enlightened self-interest of all concerned to recogniz-
this.
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I earnestly state as a fact that interference with the domestic characteristics
of hotel operation or any attempt to put hotel operation ()i a basis with factory
operation or interstate commerce or to regulate individual hotel establishment
by unsuitable means or agencies would be seriously damaging to hotels and
thus to employment in hotels and employees of hotels.

5. The hotels of the United States are unanimnous in their desire to eliminate
the Hotel Code. There is no minori

t
y element supporting the code. In some

cases, entire States have never even attempted to comply with the code and in
one instance N. R. A. was informed immediately after the promulgation of the
code that hotels in that State would make no attempt to comply. No effort was
made by N. It. A. to enforce compliance in that State.

6. In view of the foregoing, we respectfully ask that the st-called ''Hotel
Cede" be rescinded by Executive order or otherN% ise.

THE CODE OF FAIR COMPETITION FOIl THE, RESTAURANT INDUSTRY

In respect to the Code of Fair Competition for the Restaurant Industry, as it
applies to restaurants operated by hotels, mucl, of the foregoing statement
against the Hotel Code equally applies. This is particularly true of section 1 of
the foregoing, as follows:

1. This committee has in the past maintained and continues to maintain the
attitude that N. I. R. A. and the Restaurant Code, as applied to hotel restaurants,
are unconstitutional for various reasons, among them the following:

(A) Section 1 of the National Industrial Recovery Act declares "the policy of
the act to be to remove obstructions to the free flow of interstate commerce and
foreign commerce." We maintain that hotel operation is not interstate in
character.

(B) We believe the act to be unconstitutional for the reason that in delegating
congressional powers to the President it sets up. no standard to guide him in
carrying out the legislative will and policy.

(C) The statute and codes are unlawful attempts to regulate commerce
generallX in violation of article 1, section 8, clause 3, of the Constitution of the
United States.

(D) The statute and codes represent am attempt to authorize the President
of the United States 

t
o exercise police powers not granted to the National Govern-

ment by the States, and therefore such attempt is in violation of the tenth
amendment to the Constitution of the United States.

In connection with the whole question of the constitutionality of N. I. R. A.
and N. R. A we respectfully refer you to a brief filed by our general counsel,
Frank A. K. land, in connection with the public hcarin on the Hotel Code,
held in Washington, D. C., on September 25, 1933. We may add that no
opportunity has been presented to test the constitutionality of the act in courts
of last resort.

2. It is utterly impossible to separate, for purposes of code operation, the
restaurant department of a hotel from the general business structure. The
restaurant is an integral part of hotel operation. It is not an independent unit.
Salaries are fixed by the hotel management. Prices charged are determined by
the hotel management. The operation of the restaurant is vitally related to the
room-rate structure fixed by the hotel. The restaurant service is a necessity in
hotel oper'",min. The comfort and convenience of guests demand such a service.

As in the e,.se of the hotel proper, the hotel restaurant service must be available
to guests for a greater part of the 24 hours, regardless of the question of profitable
operation. Such factors as room service, for example, are a necessary item of
expense to a hotel, and such item does not enter into the cost of operation of the
ordinary restaurant outside of a hotel. Therefore, logically, the hotel restaurant
should not be considered as an independent entity to be governed by a code over
which the hotel management has no control, but should be considered as part of
the hotel and therefore should be governed, if at all, by the hotel code, and in
this instance our plea is that the hotel code as well as all other codes applying to
hotels should be abrogated.

Contrasting ordinary restaurant operation with the restaurant service of a
hotel, it is obvious that an outside restaurant will cater only to lucrative business.
If it is located in a section where luncheon business is the main factor it will do a
luncheon business. It will only open for breakfast and dinner If these meals van
he handled profitably. In other words, it serves a clientele which seeks to patron-
ize a particular restaurant and use its facilities. The hotel restaurant., on the
.Ctrary, must serve not 6itty breakfast, luncheon, tea, dinner and stupper, but
mt nu. eases must be prepared to handle room service to a very late hour or all
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night, irrespective of whether any of these subdivisions of the service are in
themselves profitable. Our clientele demands equally satisfactory service through-
out, and the hotel must provide this satisfactory service regardless of this element
of profit. It is a matter of common knowledge that thousands of restaurants
close entirely on Sundays and holidays, yet the hotel restaurant must continue
even at a great loss to give service for the special benefit of its guests.

The restaurant department of a hotel also performs the functions of a com.
rpissary department for the other departments and feeds a certain number of

rsonnel employed elsewhere in the hotel.
It is pointed out that the lack of flexibility in the Restaurant Code, as applied

to hotels, as applied to a business which by its very nature cannot be conducted
on any cut-and-dried plan, makes compliance impractical and impossible. A
hotel, for example, does not produce a manufactured product which can be
stored away and held for sale. A hotel must remain open, at the service of theg ublic, 24 hours a day for every day in the year. The business of a hotel fluc-
uates in character and volume from day to day. There is no known way to

insure steady operation alone lines which can effectively be applied to industries.
The hotel, in fact, is not an industry.

3. The same reasons why compliance is impossible in the case of hotels apply
with even more cogency to the restaurant department of a hotel. Our argu-
ment as to the necessity for compensatory provisions in the Hotel Code' applies
with equal effect to the restaurant department, particularly in view of the stated
fact that the restaurant is in integral part of the hotel and therefore its operation
is dependent upon the operation of all other departments of the hotel and wages
paid, hours worked, and other detail of operation are corelated with the general
expense of operation of the hotel as a single entity. Compensatory provisions
have not been allowed to hotels under the code; therefore, the restaurant depart.
meant suffers equally with all other departments in hotel operation.

We again refer your Board to the many documents on file with National
Recovery Administration which prove conclusively the bankrupt condition of the
business and the absolute impossibility of compliance. We particularly refer to
the brief presented by Mr. E. C. Romine at the Public Hearing on the Hotel Code,
in Washington, D. C., on August 20, 1934, entitled "Economic Status of the Hotel
Business."

It was shown in this brief, among other things, that 80 percent of hotel mort-
gages were at this time in default. We also refer you to the hundreds of individualpetitions for relief which have been filed with National Recovery Administration
and upon which no favorable action was taken.

4. In further reference to the exceptional character of hotel operation as &business which cannot logically be included under the administration of NationalRecovery Administration, we again direct your attention to the fact that thisbusiness is not only purely of a service nature but, in particular respect to Its
restaurant department, it is subject to intense competition from restaurants
operated independently outside of hotels and in which restaurants such elements
as the convenience, comfort and continuous service to guests does not enter.Certain standards which are imperative in the operation of hotel restaurants are
not essential in the operation of independent restaurants. The character of the
hotel must be reflected equally in its restaurant policy and management as in all
other departments of the hotel.

Such demands, we respectfully point out, are not required in the operation ofthe ordinary restaurant. Therefore, the hotel restaurant must be exclusively
under the control of the hotel management, without any outside interference,
supervision or control whatsoever.

We again refer to the statement by Mr. Lucius Boomer at the public hearing
on September 25, 1933, in Washington, D. C., as follows:

"It is a fact that for the reasons given, and collateral ones, hotels differ in
important essentials from manufacturing and commerce, In no way is this more
clearly defined than as to the character of employment and employees. While
it is true that as to building and plant, hotels require physical operation and
employ in incidental ways most of the mechanical trades, and while it is true that
as business enterprises they require ordinary executive functions, accounting and
other clerical work, nevertheless, essentially, in catering to patrons the services
which may with appreciation and dignity be referred to as hdomesties, are those
principally required. These services (comprised under such descriptive cate-
gories as housekeeping, cooking, dining-room service, uniformed service and the
like) are all counterparts of what goes on In private omes. .
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"For obviously sound reasons, domestics in the private homes of the country
have been exempted from control under National Industrial Recovery Adminis-
tration. In principle, there should be a similar exempt'tn as to hotel personnel.
The more the facts are studied the more apparent this should be; not only is this
true from the point of view of all service considerations and remuneration con-
siderations but it is also definitely true as to the right relations of hotel operators
with hotel personnel. Successful operation in a hotel calls for successful coopera-
tion among the members of a household, performing different but interrelated and
interdependent duties in making accommodations, comforts and services avail-
able to the public. It is irrational and unwise to attempt arms-length contracts
between v, ious classes of hotel workers and managers. To be successful, and
this means the success of all concerned, hotels should have wise regulation and
suitable discipline-essential conditions on a large scale of the successful household.
To carry on with the simile of the household, it must be recognized that there is
a unity of common interests in hotel families. This should not be interfered with
or endangered by intrusion from outside the family circle. It is a matter of the
enlightened self-interest of all concerned to recognize this.

"I earnestly state as a fact that interference with the domestic characteristics
of hotel operation or any attempt to put hotel operation on a basis with factory
operation or interstate commerce or to regulate individual hotel establishments
by unsuitable means or agencies would be seriously damaging to hotels and thus
to employment in hotels and employees of hotels."

5. The hotels of the United States are unanimous In their desire to eliminate
any code which affects the operation of its restaurant or any other department.
There is no contrary minority in the hotel business. In the case where whole
States have refused from the very beginning to comply with the reguations of
the Hotel Code, such hotels have equally refused to comply with the terms of any
code which affects their restaurants or any other de artment.

6. In view of the foregoing, we respectfully ask that the Restaurant Code, -
applied to hotel restaurants, be rescinded by Executive order or otherwise.

Yours very respectfully, 3. LnsuuI KINCAID,
Chairman Special Code Committe, American Hotel Aasociation.

STATEMENT OF BENJAMIN 0. MARSH, REPRESENTING PEOPLE'S
LOBBY, WASHINGTON, D. C.

(The witness, having been first duly sworn by the chairman, testi-
fied as follows:)

The CHAIRMAN. How much time do you want, Mr. Marsh?
Mr. MARSH. Fifteen or twenty minutes.
The CHAIRMAN. I hope you can get through in 10 minutes.
Mr. MARSH. I will try. I shall express some opinions on which it

will be very hard to take an oath, but they axe my opinions.
The CHAIRMAN. A lot of people have expressed opinions after

they have taken oaths.
Senator BARKLEY. We do not hold anybody responsible for their

opinions.
Mr. MARSH. We have not reached that state of control yet. I hope

we do not.
The CHAIRMAN. Proceed.
Mr. MARSH. I want to say that in the criticism I shall make of this

bill, we do not want it understood for a moment, that we oppose the
protection that it attempted to give to labor, but to point out-and
I am sorry Senator King was called away-that you cannot act in a
national crisis on State lines. You have ot to treat it as a national
crisis. You have got to treat it as a national crisis and by national
legislation, and there should be legislation fixing the hours of labor
and probably a minimum compensation.

I want to read a brief statement and then analyze my statement
from several documents.
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The CHAIRMAN. Let me ask you in the beginning, did you favor, or
not, the passage originally of the N. R. A.?

Mr. MARSH. No; as I pointed out, it would not do any good be.
cause tile purpose was to maintain excessive prices for property
which had to be written down. And I called it a swindle at the
time-
j.The CHAIRMAN (interrupting). I just wanted to get in my mind

whether you opposed, it or favored it from the beginning.
Mr. MARSH. I was logical then and I am logical now. That is

why I am dangerous.
This bill, like the original N. I. R. A., and tile bill creating the

A. A. A., is a device to protect, maintain, and increase fictitious and
unwarranted property prices for ti,, benefit of property owners, and
at the expense of the consumers of the Nation, without even fair
protection to the workers in the industries affected.

It is under the guise of legislation carrying out the basic principles of
Fascism promulgated by proclamation in Italy and Germany to
sanction the reduction cf wages, and consuming power, so as to
maintain and increase profits.

Of course, short-sighted and selfish predatory interests are for it.
Mr. Leon Henderson, director, Research and Planning of the

N. I. R. A., in his report on the operation of this act says'
Although pay rolls in December 1934 were only about 60 percent of the total

in 1926, dividends and interest were 150 percent of their total in 1926. In
short, the income enjoyed by those who received dividends and interest was 50
percent higher than in 1926, even though the national income has declined
nearly 40 percent since that date and the voltme of production has declined by
one-third.

Mr. Henderson points out also that big employers of labor get
longer hours than small ones.

As I stated to this committee when the original N. I. R. A. was
pending before it, there is no hope for a fair deal for either labor oi
consumers, until scores of billions of dollars of watered assets are
wrung out of corporations. In 1929 the alleged assets of chief
corporations was in round figures $335,777,910,000, probably at least
$150,000,000,000 too much, but at the end of 1932, these assets were
still $280,082,923,000, or probably close to $100,000,000,000 too high.

The New York Journal of Commerce, which has no Bolshevist
connections so far as I know, reports that total dividend and interest
payments for the 5 years of the depression were 10 billions of dollars
greater than for tie 5 years before the depression, the respective
figures being 26 billion and 36 billion dollars.

In 1932, net income of all corporations reporting such income was
$2,153,112,1819, while total interest payments that year were about
$5,506,000,000, and charges on production on account of piivate re-
tention of ground rents was probably close to $6,000,000,000.

In 1932, about 1 percent of the people received nearly one-fifth of
the returns on property.

The proposed bill attempts to repeal the antitrust laws by codes,
and to permit increases in tariffs, apparently needed because of higher
production costs, really because the N. I. R. A. and A. A. A. are
increasing returns to the relatively few people who own most of the
property of the Nation.
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I would like to analyze this; I won't take time if you are going to
limit me to 10 minutes, but will read into the record this statement
from the Commissioner of Internal Revenue of the corporations sub-
mitting balance sheets to the Bureau of Internal Revenue for 1929
and 1932, if you will permit me to; just a short analysis.

It pointed out that in 1932, mortgages totaled, in round figures,47
billion dollars as against 35 billion dollars in 1929. The striking point
is that although in 1932 reports were made on 392,000 corporations,
out of those, 618 corporations had net assets of 149 billions, or over
half of the total net assets of the 392,000 corporations.

(The report is as follows:)
Comparative stateynent of corporations submitting balance sheets to Bureau of

Internal Revenue for 1929 and 1938

[Amounts in thousands]

Corporations

having In
1929 1932 1932 total

assets over
$50,000,000

Number ............ ........................... ............ 398815 34021 614
Assets ....... .......................................... .. 335,777,910 $2M0, 02,923 $149,240,818
Cash..--....-............... ................................ 18,933,170 15,917,202 8,447,810
Tax exempt investments ............................... _... 8 95, 241 11,916,864 86 328, 96
Real estate and equipment .................................. 91,711,742 108, 53,151 8,613, 888
Bonded debt and mortgages ..........-.................... 35, ,22,921 47,310, 414 28,459,222
Capital stock----------------------------... 109, 957,923 97, 488, 992 43, 439, 94
S-pIus and undivided profit less deficit ------------------ 1 55,111,294 4 ,63, 746 22,616,039
Cash dividend .......... ................. ............. , 355, 662 3,893,943 ,2,9 98
Stock dividend ............................................... 1 1, 288 643 142,422 70,881

In this report of the operation of the N. R. A. by )fr. Henderson,
he makes a statement that the chart no. 5 shows that the weighted
average shows nearly five times as large a percentage working more
than 40 hours a week as does the unweighted, a clear indication that
the codes with the larger number of employees secured a larger
maximum than did those with relatively few employees.

Also on page 18 Mr. Henderson points out,--
If worker productivity has not changed appreciably Since June 1933, then the

fact that in the manufacturing industries in December of 1934, despite a 20
percent lower level of production, the index of employment has increased one-
sixth, at least furnishes provocation for argument.

Also on page 35-
The fact seems clear that on the whole the amount of money which the average

workingman in industries under the code finds in his pay envelop has not Increased
increased a great deal.

A polite way of saying it has very often decreased.
On page 42 he gives some figures as to the net business profits and

losses for the first 9 months of 1934, 1933, and 1932. In 1932 the
total for 290 companies representing the major industries of the
country was, in round numbers, $100,000. For those same companies
in 1934, the first 9 months, the profits were $430,500,000.

I would like to have this table, which is a short one, read into the
record. It is just one page.

The CHAIRMAN. Very well.
119782-35-r - -15 ,
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(The table is as follows:)

TABLE H.-Net business profits 'o, nd e for the firdt 9 manhs of 1984, 193d, and
1982

(Source: Federal Reserve Bank of Now York)

Corporation groups 193 5'933 1932

Total, 290 companies .... '.... 8..'.... $430, 500, 00 $02, 800,000 100,00

Automobile.. .. ................................ 86, o0, 000 82,,,, O 1,700, 0
Automobile parts and acesorles (excluding tire,) __ 21, 80. 000 l, 900, 000 8 , ,w000
Aviation ....................................... ,00, 0 Iw, 0t X 3, 300, 0W
Building supples ................................ 700,000 1 :, ,0, 000 1 6, W, 0oo 0
Chemticals and drues............................... 78200,0) , 710, 000 41,900.000
Clothing ant textiles........................ 9.00 (M) 2.400, 0(X) I 3,700,000
Coal and coke ........... ............... .... 1, 400, 0(0) '2, 80,10 X) 4.0, 00
Copper ............................................... ' 100,000 1 3, fM, 000 ' 4,700,000
Electrical equipment .............................. 1 .00, 000 '70M , 000 1100,000
Food and food products ............. .............. 9,m0), r") 00, I0o, o0 89, '.0, 000
Household equipment ....................... soo, oo '.V, r(Ms 1 2I100, S.00
M achinery... -.. ............... .... 4,400,15) I 6, (0)), 000 1 8, 41), 00
Met&l and mining (excIndlng copper, coal, and coke) 28, 2Q0,10) 15, 41, 0 h. 00)0,0
Motion picture and amusement .............. 2, (0),15) '.), ()X) ' i, 7X), (00)
Oflce equipment .............................. , 7), 5W) :I 7), (W) 1, 1)0. (X)
Oil .......................................... 41, 5), 00 i 7. ,0), Me) 20, 403,0 0
Paper .................................... 1,, M) o00, 000 ' 7W, 000
Printing and publishing ................ ..........- , w), o00 1,500000 ( 5, w), 0
RaIlroad equipment .................................. 3.700, t)0 4, 10), 080 1 2, 000,000
Shipping ........................ ...... -.. .00 000 1, 100,00 0"). 00
Steel........................................ ' 7,500,000 '01,300,000 1 103,200, 00Tobuco. ......................................I, W), OWo 7m, 000 , 1. oo0
M llaneo...................................... 37,700,000 20, 100,000 10, 000, 000

3 Deficit.

Mr. MARSH. Our suggestions are practical. Of course, we are
disgusted with the continuing of the present system of the Govern-
ment protecting the profits and letting the crumbs which fall from the
master's table seep down if possible to the unemployed. As you
know, our program is public ownership of natural resources, mo-
nopolies, and basic industries, If the cotton industry is so nearly in
bankruptcy as Mr. Kendall outlined, it would seem appropriate that
the Government should take it over, and every member of this com-
mittee realizes that as we are now preparing to buy up farm lands,
for the benefit of speculators down South and pay princely prices for
pauper land, we have got to guard against the next step, which is
going to be in America the socialization of these basic industries, as
every member of this committee knows.

You were afraid 2 years ago to face the issue of overcapitalization
and watered stock. We are now feeding probably 21,000,000 people.
You cannot produce enough under any series of codes that you want
to devise, as I think every member of this committee knows, to pay
a return upon the present capitalization of industries and land values
and debts. A former Wall Street man who was in the Government
for sometime, made the statement that we could not pay 2 percent on
those values. We are trying through this N. R. A. and the A. A. A.
and other devices to evade the obvious necessities of the situation,
to fix it so that we can pay 4 or 5 or 6 percent, and it cannot be done.

I am not arguing for this scrapping of the N. R. A., but it is a
peculiar thing that you retained in this bill Senator Harrison, the
same admission of the tragic conditions which existed in 1932 when
you started the N. I. R. A. when the original bill was introduced.

There has got to be legislation, as I stated, to protect hours of labor,
but it has got to be general and not subject to so many exemptions.
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I do not want to take your time to read the thousands of exemptions
recorded by Mr. Henderson in this report as to hours of work under
which employers escape what is supposed to be a binding code, but
to point out that you have evaded what you have got to face in the
next year, and that is reducing the basis for profits for interest and
for rent, if you are going to get out of this mess.

We can carry 5 million unemployed at a cost, if they merely exist,
at a cost of 3 percent of our income in 1929. It will be a very low
standard of living. I think I am correct in assuming that the ad-
ministration and this committee and Congress would like to work out
a system under which the people can be employed, that is the em-
ployable, to the maximum, and not under which we shall try to restore
the profits of 1929 in the total or in the percentage and have these
millions of people out of work and living, as millions of them are now,
on a bare subsistence level.

I therefore recommend that this committee amend this law to pro-
vide for the writing down of the capitalization of corporations affected
by this bill, and I think practically all of them are and all industrial
enterprises and others which are subject to this bill, to a reasonable
level.

Senator WALSH. Have you prepared an amendment along that line,
Mr. Marsh?

Mr. TARSH. I am not a lawyer. There are enough lawyers here,
and any of you folks that want to do it can do it, because don't forget
this, Senator Walsh, nothing can be held unconstitutional which is
necessary to keep the American people from chaos, and the lawyers
can do it. I am perfectly willing to do it, but I think you can do it.

The CHAIRMAN. With that modification, you are in favor of its
continuance?

Mr. MARsH. Oh, no. I am in favor of general laws as to wages and
hours of work and not of all of these detailed opportunities to evade the
law. It seems peculiar that you have to have so many thousands and
tens of thousands of people to enforce the laws. If the laws were
practical, they would be more nearly self-enforcing. Of course, it is
one way of aiding unemployment, I will admit, but it does not help
the standard of living of the American people.

If you ask my practical suggestion, it is that for the major indus-
tries, natural resources, and monopolies, the Government take them
over and operate them. There is no other way to meet the situation.

The large number of bills introduced which seek to make it uncon-
stitutional or illegal at least-there is a difference-to express opinion,.
to curb the right of the press and assemblage and expression of an
opinion, are an indication that the administration realizes the extreme
seriousness of the present situation. No effort to protect existing
property values and also provide a decent standard of living for the
American people is possible.

I thank you for your courtesy.
The CHAIRMAN. I should like to place in the record the letter

received by Senator Walsh from the New England Jobbers & Manu-
facturers Millinery Association of Boston, Mass., as follows;

At a meeting of our association, which represents all those engaged in the
manufacture and marketing of millinery bere in New England, great concern
was voiced, especially among the manufacturers, as to the ever-increasing cost
of conducting our busincs owing to the expense and restrictions imposed upou.us by the National Recovery Administration Millinery Code.
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Our industry, by code figures, showed a volume of but $105,000,000 last year
and was taxed by the code authority $576,628.27. This amount was obtained
by selling to the trade N. R. A. labels which are sewn in all hats sold.

The figures given above represent far too great a burden for our industry which,
to quote our code authority in the annual report just published:

'We ought to feel rather proud of what has be+en accomplished, despite the
fact that the industry, by and large, has not been prosperous for either workers
or management, due to the d-pressed state of consumption."
* The code authority have fitted up their New York office headquarters in an

extravagant and lavish way at a cost as follows:
Office furniture (desks) -------------------------------------- $6, 068. 87
Office equipment (typewriters) --------------------------------- 1, 5 37. 12
Office furnishings (carpeting) ---------------------------------- 1,646.34
Shelvings --------------------------------------------------- 1, 263.94
Partitions and constructions ---------------------------------- 5, 219. 4$
Electric fixtures -------------------------------------------- 2, 369. 28

Total .------------------------------------------------ 18, 105. 00
In this office are installed our- Per vear

Code director, salary ------------------------------------------ $20, 000
'Code secretary, salary ----------------------------------------- 10, 000
iCode auditor, salary -----------------------------------------..---- 10,000

'These salaries are excessive for the total amount of business of our industry,
and are far more than the vast majority of our members can hope to earn.

It is not alone the expense of maintaining the above useless machinery but the
un-American way of inspection, both of our books and work rooms which, to our
way of thinking, violates the constitutional right of personal liberty.

The cede provides for classified and minimum wages for every operation of our
work and reduces working hours to 35 per week (except for a limited time in rush
seasons), which leaves no elastic, y of judgment for the harassed manufacturer
who, under the code law, has his costs fixed and is then left to cutthroat com-
petition in selling his prodiset to compete with the rest of the trade where there is
an annual 20-percent mortality.

If our code continues, there seems no other way out but that many of our best
people will be forced to join the ranks of next year's 20 percent, which is not an
encouraging outlook for anyone.

If our Government feels that sweatshops and exploitation of child labor should
'be stopped (and to this any honest-thinking man will agree), let a law be passed
covering the above, with teeth in it so that the grafter and chiseler will not try
to evade and nullify its effects, hand the same over to the Department of Justice
,to enforce' then all will be well.

Under the above regulation, there would be no need of all these many different
-codes with their exaggerated expense accounts, eating the very lifeblood out of
our business and taxing the consuming public beyond their ability to pay.

Out association knows of no other way to express our views other than to write
to you who are so placed that you may use your valued influence to abolish this
.cumbersome and expensive un-American practice.

With sincere thanks for your cooperation, we remain,
Yours sincerely, NEW ENGLAND JOBsRS & MFRS. MILL'Y. AsS'N.

The CHAIRMAN. I desire also to place in the record a telegram
,addressed to Senator MeNary from Homer W. Bunker, president of
the Coosbay Lumber Co., San Francisco, Calif., as follows:

It now seems that my contemplated visit to Capital may have to be deferred
'beyond initial period of committee discussion of revamping or extending National
industrial Recovery Act. So I resort to this method of presenting my views to
you aud shall appreciate your sending a copy to Senator Pat Harrison. As you
&know this company is one of tbe largest owners of timber and manufacturers of
lumber within the United States. In 1934 it is reported to have manufactured
and sold more lumber than any other Oregon lumber operation. In addition it
operates coastwise vessels on the Pacific Ocean and maintains a distributing
organization and facilities in California. Its experiences with the National
Recovery Administration and the Lumber Code have been extensive. It has
constantly beetri under the necessity of defending itself from the allegedly legalized
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attempts of its competitors to appropriate its long-established trade under the
guise of administering the Lumber Code. It has had no difficulty with or criticism
of the National Recovery Administration itself. It has appealed to N. R. A. some
15 times with respect to destructive acts of the code administrators and with one
excel)tion the N. R. A. has upheld its contentions. This message is for the purpose
of remonstrating against the inclusion in any similar legislation of the power to
again create private monopolies in the form of compulsory combinations in re-
straint of trade such as the price-fixing and price-control articles of the Lumber
Code. We additionally deprecate any provision of new legislation which author-
izes or contemplates (as the National Industrial Recovery Act was construed to,
have authorized or contemplated) placing lowers of commercial life and dest*
over the respective units of an industry into the hands of self-selected groups
within that industry. Such has been the case under National Industrial Recovery
Act codes whereby the dominant groups have destroyed and attempted to destroy,
the businesses of those of their competitors who disagreed with them or whose,
efficiency and advantages made such destruction desirable. That has been our
own experience as conclusively proved by the record of our filings with the
National Recovery Administration. We shall greatly appreciate your favorable
consideration and also your support should your own ideas coincide with our
best regards.

The CHAIRMAN. I desire to place into the record also a telegram
signed by Paul J. Alwart, 1854 Webster Avenue, Chicago, Ill., dated
April 6, 1935, as follows:
SENATE INVESTIGATION COMMITTEE, N. R. A.,

Senate Offiee Building:
Alwart Bros. Coal Co. have been retail coa;, merchants for the past 63 years,.

operating four large yards which for the past 30 years have been under the
undersigned's personal supervision. The present Retail Solid Fuel Code of this
district controlled by the Chicago Coal Merchants Association has resulted in
numerous ruinous practices to the coal industry. The cost determinations which
have resulted in nothing more than price fixing; gouging the small consumer, mak-
ing it. possible for intermediaries who by virtue of influence, political, or otherwise,
control large tonnages of coal to receive large commissions to the detriment of the
building owners arid bondholders; also driving many customers to gas and oil.
Results being detrimental to the numerous coal dealers. We strongly protest the
continuation of the Retail Solid Fuel Code and suggest only maximum hours and
minimum wages be considered. Substantiating evidence covering the entire
code set-up of this district has been furnished; would appreciate having this wire
read in your records.

The CHAIRMAN. I desire to place into the record a letter dated
April 8, 1935, from Sol. A. Rosenblatt, Compliance and Enforcement
Director of the National Recovery Administration, as follows:
The HONORABLE PAT HARRISON,

Chairman Senate Finance Committee,
United States Senate, Washington, D. C.

MY DEAR SENATOR HARRISON: Before the Senate Finance Committee on April,
5 1935, L. L. Horen, of St. Louis, representing the Coal Service Co. and the
greater St. Louis Independent Coal Dealers Association of St. Louis, made the
statement that he had several times written to N. R. A., oomplaining of a general'
persecution by the Divisional Retail Solid Fuel Code Authority and that his let--
ters, and a wire or wires, addressed to Sol A. Rosenblatt, had neither been acknowl-
edged nor answered.

had never heard of Mr. Horen, nor of his association. I had never seen the-
man and had no recollection of any correspondence addressed to me. Accordingly,.
I ordered an investigation to be made.

Search of the files discloses no letter apd no wires addressed to me by Mr..
Horein, either as an individual or from the Coal Service Co.; nor from the Inde-
pendent Coal Dealers Association. He specifically stated that the letter and the
wire to me were sent "around December 9, 1934."

The result of the investigation is as follows:
. Files in my office as Director of Compliance and Enforcement show no,

correspondence of any kind with Mr. Horen.
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2. Files in Compliance Division show no correspondence from any of the above
parties to me.

3. General files of N. R. A., Commerce Building: No trace of any correspondence
from Mr. Horen addressed at any time to me.

4. Government Contracts Branch: No correspondence and no memoranda
indicating that Mr. Horen communicated with me.

5. Western Union, Postal Telegraph, R. C. A., and Army and Navy Telegraph
Service: Search here shows no wire at any time from Mr. Horen or any of the
otblr parties to me.

6. Files of Division Administrator Ellis show no memos, no wires, io letters
addressed at any time to me.

I represent these facts because my name was brought into the testimony by
Mr. Horen and to show clearly that contray'v to his statement, neither prior to or
in November, December, nor later did he .end any letter or any wires to me, and I
(to not know of any such.

Sincerely,
Som, A. ROSENBLATT,

Coi phu&nce and Enforcement Direclor.
The CHAIRMAN. The committee will recess until 10 o'clock tonior-

row morning.
(Whereupon, at 11:45 a. m., recess was taken until Wednesday.

Apr. 1,0, 1935, at I0 o'clock a. In.)
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ADMINISTRATION

WEDNESDAY, APRIL 10, 1935

UNITED STATES SENATE,
COMMITTEE ON FINANCE,

In . in , t Washington, D. C.
The committee met at 10 a. i., in the Finance Committee room,

Senate Office Building, Senator Pat Harrison (chairman), presiding.
Present: Senators Harrison (chairman), King, Walsh, Barkley,

Connally, Gore, Clark, Lonergan, Black, Couzens, Keyes, and La
Follette.

The CHAIRMAN. I would like to say to those who will appear before
the committee this morning that we trust that everybody will be as
brief as possible. If you have a statement, it will go into the record.
We have a number of witnesses here and we want to finish them by 12
o'clock if possible.

STATEMENT OF H. C. PETERSEN, REPRESENTING NATIONAL
ASSOCIATION OF RETAIL GROCERS, CHICAGO, ILL.

(The witness was first duly sworn by the chairman and testified as
follows:)

The CHAIRMAN. Mr. Petersen, you represent the National Associa-
tion of Retail Grocers?

Mr. PETERSEN. Yes. Of Chicago, Il. And I have also been in
the grocery business for 25 years.

The National Association of Retail Grocers, with a membership of
40,000 independent retail grocers, representing more than 160,000
retail grocery stores throughout the country, hereby places itself on
record before the Senate Finance Committee requesting a continuation
of N. R. A. and continued operation under the Code of Fair Competi-
tion for the Retail Food and Grcery Industry.

We respectfully request that this code be made more effective by
providing rigid enforcement of thecode provisions, and prosecution
for violations of these code provisions. Furthermore, we request tr'rt
the entire food and grocery industry, including manufacturing, whole-
saling, and retailing be included under similar code regulations.

The National Industrial Recover Act, was called ' an emergency
measure." In its preamble it state .

A national emergency, productive of wide-spread unemployment and, dis-
organizations of industry, which, burdens Interstate commerce, aacct the public
weIfare, and undermines ihe standard of living of the American' people, Is hereby
declared to exist. It is hereby declared to be the policy of Co=gre to remove
obstructions to the free flow of Interstate commerce, which tendi to diminish the
agnount thereof; and to promotethe organization of induptry.for tb purple of

1409
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cooperative action among the trade groups, to induce and maintain united action
of labor and management under adequate governmental sanctions and super-
vision, to eliminate unfair competitive practices, to reduce and relieve unemploy-
ment, to improve standards of labor and otherwise rehabilitate industry and to
conserve natural resources.

The National Association of Retail Grocers, immediately on the
passage of N. I. R. A. mobilized the independent retail grocers of the
ration, in order that the united strength and cooperation of this
great industry might be engaged with the Government to accomplish
Its stated purposes.

To that end, our association together with other associations and
groups within the food and grocery industry presented a proposed-or
tentative "code" which was, after many changes and revisions, ap-
p roved by the entire industry, by the administration, and signed by
President Roosevelt.

According to the latest United States Summary of the Retail
Census for 1933 just published by the Bureau of the Census, Depart-
ment of Commerce, the retail food group represents 27.1 percent of all
retail sales in 1933. Certainly then, it is reasonable to expect that
such a large retail business, employing 1,049,361 persons, including
managers, employers, full- and part-time employees, would reflect the
general retail trend, and according to the majority of our association
members, both N. R. A. and codes should be continued, properly
enforced, and violators thereof properly cited and prosecuted.

In every activity of civilized life, except business, a book of rules
has always been provided for the guidance of participants to insure
orderly results. Business awakened to the need of rules of conduct
and trade practice conferences were set up, but failed largely because
the will of the industry could not be enforced on the unwilling few.
And then came the N. R. A. and a new era which provided a vehicle
strong enough to deliver.

We believe the N. R. A. and the Food and Grocery Distributors
Code should be continued because business under the N. R. A. has
been given for the first time a code of ethics with provisions under
which the unwilling few who refuse to play according to accepted
standards of the industry may be chastised.

Much publicity has been spread to the effect that small business
has suffered greatly from the codes. Considering the state of our
country during the life of the code, we frankly state that the opposite
is true--small business has received benefits.

In the race for business the codes have reduced the handicaps under
which small business in the food field have labored by setting in
motion machinery which has materially lessened the damaging loss
leader selling habit and eliminated to a large degree the vicious prac-
tice of giving so-called "advertising allowances."

The Food Code has by its markup provisions which only cover a
prt of labor costs also helped the producer in securing a fairer price.
The stabilizing edect of the Food Code has also benefited the con-
sumer.The administration of the Food Code has been efficiently handled,
the cost has not been burdensome on any business. Our assessments
were collected at $1 per employee per year. The Food and Grocery
Distributors Code collected during 1934, $334,000 from independent
retail grocers, $164,000 from grocery chain stOres ,and $97,000 from
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all types of grocery wholesalers. We believe the code set up in the
food field would be materially strengthened if all manufacturers of
foods were under a code which contained provisions identical to
those now covering wholesale and retail distribution in the industry.

At present without a code the manufacturers can offer so-called
"advertising allowances" not based on any service performed to
wholesale grocers and to retail grocers who would violate the fair
trade provisions of the Food and Grocery Distributors Code if they
accepted it.

The burden placed on our members by the recovery program
which so materially shortened hours of labor without a reduction in
pay, was pretty generally accepted. Wages and salaries in inde-
pendent stores had not been reduced materially prior to N. R. A.,
partly because we hoped the depression would be a short one and
because of the close friendly relationship which exists in most stores
of our type between owner and employee.

Facts covering reemployment in the food industry will be submitted
by the chairman of the Food and Grocery Distributors Code Author-
ity. The gains in employment may not indicate real help for a great
number of unemployed, for the reason that our industry had main-
tained a high record of employment and many units were overmanned,
consequently an increased volume of business was necessary before
additional help could be employ ed.

We believe, finally, that N. R. A. should be continued for a period
of 2 years and legislation finally enacted should provide for codes in
the tood industry covering manufacturing, wholesaling, and retail
distribution.

The food industry is so important that its inclusion in any program
of recovery is imperative if it is to be effectively carried through. If
the codes in the food industry are abrogated, we predict an era of
price cutting so vicious that many efficient grocers, because of limited
ca ital, will be forced out of business.

ihe future happiness of millions of people depends upon legislation
which will protect small business from ruthless methods of corpora-
tions who have no consideration for others. Our country's future
greatness depends upon a people living under ideal home conditions,
many of them engaged in a business which they own or control.

To further substantiate this argument, we attach to this brief,
statements copied from letters recently received from our members-
original copies of these letters are on file in the office of the Nationai
Association of Retail Grocers, 360 North Michigan Avenue, Chicago,
and will be furnished this committee on request.

(Letters referred to are as follows:)

JOHN D. THOMAS, JOHN D. THOMAS CO., OKLAHOMA CITY, OKLA.

There is no doubt in my mind that the Grocery Code should be continued,
providing rigid enforcement of code provisions is granted with prosecution for
violations of code provisions where they ar6 proven to be premeditated; and
there are many such violations today. ,

J. N. ZECKHAUSzR, TFUDTKE'S, TOLaDO's FAMOUS OORE, TOLMDO, OHIO

We are in favor of a continuance of the National Recovery Admisr6n
Code for the Retail Food and Grocery Trade: ' - 1, - ,, ... ..

1. If the minimum mark-up provisions are maintained and rigidly enforced.
At present, the power of the code authority in many cases is a Joke, as they have,
no authority with which to enforce their decisions.
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2. Provided there is no further reduction in the number of working hours.
The present code hours are working a great hardship in a number of departments,
However, we would be willing to go along on the present basis, providing hour
provisions are enforced.

3. The provision in the code regarding uniform operating hours has not been
given Washington backing. Our city obtained over 80 percent signatures
and were advised by Washington that they could not give us the authority to
proceed. It is necessary for the preservation of the industry, that all-night
owners and 7-day-a-week operators be restrained in their operations against
regularly operated stores.

The above remarks are not only the opinion of our firm, but of hundreds of
operators in our trade in this community.

C. FRED VERLEGER, EXECUTIVE SECRETARY DISTRICT FOOD AND GROCERY
DISTRIBUTORS' CODE AUTHORITY No. 5, ALAMEDA AND CONTRA COSTA COUN-
TIES, OAKLAND, CALIF.

The Food and Grocery Codes have been a wonderful protection to the inde-
pendent retail merchants, and we have had about 98 percent compliance, there

ing only two violators in our whole district that have openly defied the codes.
If the National Recovery Administration and Food and grocery Codes were

not extended at this time it would result in chaos and cutthroat competition,
which would drive hundreds of small merchants out of business. Such a thing is
unthinkable.

ARTHUR W. SIEVERT, THE STAR GROCERY, TOLEDO, OHIO

We are very much in favor of the present Code of Fair Competition for the
Food and Grocery Industry, providing the Government can "crack down" on
violators We have several operators here in Toledo whom we believe from
observation must be violators of the code, but apparently the code authority
cannot get them in line, because of no police enforcing powers.

IRVING B. CORBIN, CORBIN's FooD MARKET, DELTA, OHIO

Our population is 2,000, so you can readily see we are exempt under code in
some ways, which I think is a detriment to the cause.

I would personally like to see National Recovery Administration and the fair
competition code continue, with the small towns in on everything.

Personally I would prefer rigid enforcement, with actual prosecuItion for
violators.

H. L. OrrINoER, OrINEu & DAVIS, INDIANAPOLIS, IND.

I wish to assert if we can really have support and enforcement of the present
rules and regulations in this matter, we much prefer this set-up.

MORRIS WEmNERG, ATLANTA, GA.

I might say, first, that I think it would be suicide to the average individual
grocer, especially in this particular territory, if the National Recovery Adminis-
tration were to cease.

It is very evident that the larger chains are very anxious to do away with the
administrative program which has held them In line and also for the larger busi-
new Interests who have not been helped quite so much as the small independent
retailer.

WILL G. OLIN, OLIN & O.N, IRON MOUNTAIN, MICH.

We honestly believe that a continuance of the National Recovery Adminis-
tration and the Code of Fair Competition for the Retail Food and. Grocery
Industry is virtually Imperative if the average independent retailer Is to survive,
but without rigid enforcement of code provisions, a code would be worthless.
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JOHN J. COYLE, LIBERTY MIARKET, NEWBURGH, N. Y,

When the Food and Grocery Code was placed in operation under the N. R. A.
I was greatly elated because I felt that for the first time in years the independent
grocer both large and small was handed an instrument to use which would pro-
long his life in business. This opinion has been passed along to me by hundreds
of retailers, in fact a great deal of enthusiasm was built up surrounding our indus-
try under the codes, and I still believe that, although for the present this en-
thusiasm is on the decline, there is still an opportunity of saving the situation.

KARL C. YOCHUM, YOCHUM'S FOOD SHOP, CINCINNATI, OHIO

I realize the Food and Grocery Code has not functioned perfectly but has done
much to eliminate cutthroat competition and I feel that if it is given a fair chance
to work out its weak points there will be equal opportunity throughout the entire
industry.

W. H. MILLER, ASSOCIATION OF INDEPENDENT RETAIL GROCERS, INC., SAN
ANTONIO, TEX.

We have the codes and ought to keep them, see to it that they are justly and
honestly administered, overhaul and revamp them, and rigidly enforce their
every provision. Unless this is done, as far as small enterprise is concerned, the
"new deal" will have been a dismal failure, and we shall have to adjust our living
standards to meet the present economic condition, which for us will surely con-
tinue, ending in business chaos.

I personally, and on behalf of my associates, respectfully request the continua-
tion of the National Recovery Administration and the Code of Fair Competition
for the Retail Food and Grocery Industry if capable and impartial administration
and a rigid enforcement can he obtained.

M. ROSTER, ROSTER BROS., KALAMAZOO, MICH.

I" there could bie enforcement of code provisions, then every last merchant
would be heartily in favor of the code, as they all realize that there must be some
method, and certain rules, in our industry, which will overcome many of the evils
existing.

WM. J. GILLESPIE, SECIRAT*RY PHILADELPHIA RETAIL GROCERS AsSOCIATION,
PHILADELPHIA, PA.

As you no doubt know, the Retail Grocers Association of Philadelphia is
comprised of 950 active retail grocers vitally interested in the future of their
business.

We wish to take this opportunity of expressing through you to the national
authorities and the powers that be that the entire membership of our organiza-
tion of 950 are 100 percent back of the present set-up of the Food and Urocery
Code. They not only feel that the code has been of a direct benefit to them inso-
far as fair competition is concerned, but they are without doubt 100 percent of the
opinion that if many of their members are to remain in business, it is necessary
for them to have some protection over unfair competition and in that respect
they are clinging with all their hope that the present code may be continued
indefinitely.

E. W. MANSFIELD, BROCKTON PUBLIC MARKET, INC., BROCKTON, MASS.

If the National Recovery Administration and its various codes are to continue
to be of permanent benefit to our industry, then we must respectfully ask that
some measures be taken whereby particularly the fair practices section of our
code be lived up to by all parties subject thereto. We must definitely oppose
any change in the code that would shorten the number of hours which sales-
people in our industry are now allowed to work.
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CARL BEROLUND, BERGLUND & PETERSON, STILLWATER, MINN.

The independent retail grocers, who are the lifeblood of the community, ask
for the continuation of the National Recovery Act and the code of fair competi.
tion. They want to be guaranteed rigid enforcement of code provisions.

The independent grocers respectfully request the National Recovery Act be
continued and actual prosecution for violation of code provisions.

I
FRANK BOSANEK, SOUTH OMAHA, NEBR.

In reply to your inquiry I want to emphaticady state that I do want National
Recovery Act to continue but only with the provision that the local code authori-
ties are given the power to enforce its provisions or either that the Government
itself take the steps necessary to enforce its provisions.

Louis A. NEIGUT, NEIoUT's, AMBLER, PA.

While we have not experienced any direct results under the present Code of
Fair Competition for the Food and Grocery Industry, still I am firmly of the
belief had this code not been in effect we would be a lot worse off than we are
at present.

You can place us on record that if rigid enforcement of code provisions is
guaranteed, especially as to fair-trade practices, we would request the con-
tlnuation of such a code under the N. R. A.

ARCIE E. HICKbiAN, PURE FOOD STORE, INC., LAKE CHARLEA, LA.

It is my opiaon that the code in the past 12 months has been a benefit to the
independent retaj0 'rocur and it is my hope that its life shall be continued for at
least another year, probably longer.

'W. J. PATTERSON, PROPRIETOR PATTERSON'S MARKET, ATLANTIC CITY, N. J.
I am very much in favor of continuing the Retail Food and Grocery Code,

toioviding that we have rigid enforcement guaranteed, and positive assurance
that prosecution for violation of the code will be actually started and carried
through to a finish. I believe the Code of Fair Competition for the Retail Food
AndGrocery Industry Is an honest instrument, and I therefore ask its continuation.

C. A. MARSHALL, MARSHALL GROCERY, FAYETTEVILLE, ARK.

Just want to let you know the sentiment of the retail grocers in Fayetteville
about the continuation of the National Recovery Administration and the Code
of Fair Competition for the Retail Food and Grocery Industry. That providing
rigid enforcement of the code provisions is guaranteed we are for it 100 percent;
but if not enforced, we are not for it. Enforcement has been the trouble in the
past, and it is not right for a few to try to tear down what so many are trying
to build up.

I want it continued witht the Government rigidly enforcing the rules and regu-
lations, for it has been a great help to us in our own store. And I am sure that
the National Recovery Administration and codes has helped every retail grocer
in these trying times. We know that conditions are better than they were before
the National Recovery Administration.

IV. C. KENrON, THE KENYON GROCERY, WOONSOCKET, R. I.

I believe the individual food retailers throughout the country, operating under
the code provisions, are better protected from the ruinous effect of price cutting
of the chain monopolies who through their power, enjoying secret concession in
purchasing, ire gradually strangling small business and impoverishing communi-
ties.
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H. J. KOPKE, BUNGALOW STORES Co., BOISE, IDAHO

It is our opinion that the present code has worked out to some degree to the-
advantage of the industry although it has fallen considerably short of the hopes.
and expectations of the small independent retailer of foods. It has resulted in
considerably increased overhead and due to imperfect enforcement has not
resulted in a proportionate benefit. We are, however, unable to suggest a better
plan nor would we like to see conditions returned to the suicidal condition that,
prevailed before the application of codes.

A. H. GOTTSCHALK, FRED GO'rrscHALK CO., SPRINGFIULD, ILL.

The Code of Fair Competition for the Retail Food and Grocery Industry pro-
vides an ample and splendid working basis for the industry. I believe it is sin--
gularly significant that we have had such whole-hearted cooperation on the part of
most of the industry. Those who have not complied, need particular treatment
in the form of compelling their observance of the code.

HENRY R. FREPAN, SOUTH BEND, IND.

I am in favor of the rigid enforcement of the code provisions.

H. H. CACK, PIEDMONT GROCERY Co., OAKLAND, CALIF.

May we express our desire to have the Food Code continued, providing rigid,
enforcement of all violations are guaranteed, and also that prosecution for the
violations be made in every case where the case justifies it. We believe in some-
kind of regulation with a provision that does away with selling at cost, etc.

W. A. SEWELL, SECRETARY-TREASURER, MCDANIEL'S FOOD MARKETS, INC.,.
ALHAMBRA, CALIF.

We believe that the 6-percent minimum mark-up of the code is a very essential
part of the code and if this part of the code were taken out it would be a bad
thing for the grocery business as a whole.

We believe that the method of determining cost should be on replacement basis
instead of invoice cost. The present system gives the large buyers an unfair-
advantage over the merchant who is unable to buy more than a few weeks supply.-

S. H. ADELSON, ADELSON BROS., INC., Los ANGXLZS, CLIF.

We are whole-heartedly in accord with the National Recovery Administration'
and the Code of Fair Competition for the Retail Food and Grocery Industry.

We sincerely hope the National Recovery Administration and the code will be
continued. The office here in Los Angeles has handled all matters efficiently and'
has done much to improve the price condition in the market.

We respectfully request the code be continued with rigid enforcement of aIF
provisions and actual prosecution for code violations.

C. E. MuRnFir, ZENOR & MURFIN, Los ANGELES, CALIF.

As a independelnt Los Angeles grocer, I am writing to ask you to do everything
in your power to see that the National Recovery Administration is continued
along with the Code of Fair Competition for the Retail Food and Grocery Industry.
I sincerely hope there will be rigid enforcement of code provisions with actual
prosecution of violators.
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E. H. NAGLE, NAGLE'S SALAD KITCHLN AND DELICATESSEN, OAKLAND, CALIF.

I would very much like to see the Grocers' Code of Fair Competition continued.
Until now it has done very little good because it has not been enforced. I would
like to see it strictly enforced with a severe penalty for violation.

POROTHY SHANAFELT, SECRErARY, ST. JOSEPH VALLEY FOOD DEALERS Asso-
CIATION, INC., SOUTH BEND, IND.

As an association we want to go on record with you as ernestly desiring the
retention and enforcement of the Code of Fair Competition for the Food and
Grocery Industry for we feel it is for the benefit of the entire Industry to have
such enforcement. Now that we have made this step for improvement we do not
want to relinquish our position.

EDNA B. RASMUSEN, SECRETARY DULUTH RETAIL GROCERS' AND MEAT DEALERS'
ASSOCIATION, DULUTH, MINN.

We do not believe that National Recovery Administration and the codes there-
under should be continued unless we can be assured of the rigid enforcement of
the code provisions. In theory it is very fine to have a lot of provisions set up
in a code for our industry but unless the constant violators of these provisions
are brought into line we think that the present set-up is unfair to those who are
doing their best to live up to both the hour and wage provisions and also the fair
trade practice provisions.

IhENRY KING, CHAIRMAN, VOLUNTEER STORES, CHATTANOOGA, TENN.

My views are these:
1. Iy, is one of President Roosevelt's first-born recovery babies and if it should

be cast aide it would be a reflection upon the administration,
2. It. undoubtedly did away with child labor and the sweatshop and established

more or less uniform and reasonable hours throughout the country.
3. It has been inost beneficial to the small business man, especially in the ruer-

cantile field, because it has to a large extent put a stop to what I would term
"trick merchandising."

Because of their enormous size they were closely checked upon and these con-
ditions were fairly well enforced.

G. J. ANDRYKOVITCH, BROOi.sIDE MEAT MARKET, BEAVERDALE, PA.

We respectfully request that you use your good offices to secure a continuation
of National Recovery Administration and the Code of Fair Competition for the
Retail Food and Grocery Industry.

J. R. RANDLaV, RANDLEV & SON, INC., EVANSTON, ILL.

We are depending on the National Association of Retail Grocers to uphold the
Grocery Code if and when called to Washington. We respectfully request con-
tinuation of National Recover), Administration and the Code of Fair Competition
for the Retail Food and Grocery Industry, providing rigid enforcement is assured
and actual prosecution for violators can be sect'ed.

W. H. EHLEts, DAVENPORT, IOWA

While the provisions of the code are not effective enough, I do not deny that
the present code has done a lot of good and should continue in that manner,
if it is enforced. If compliance can be secured, then I personally would be In
favor of continuing the code for an indefinite time.
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FALL Rivza GROCERS ASSOCIATION, FALL RIvza, MASS.

The members of our association can see the benefits that have been derived
from the codes since its inception. They can understand that, with the adher-
ence to the labor provisions in the code, that in itself creates necessary addi-
tional purchasing power, and they also understand that the fair trade practice
provisions of the code are fundamentally sound and have eliminated many
abusive practices.

Our efforts in behalf of enforcement have been on a more or less arbitrary and
good-will basis. To the ethical business man, that basis will suffice, but the
recalcitrant, unethical business man appears to have developed a sense of self-
importance because he apparently feels that his unethical methods, especially in
price cutting, stamps him as a leader in the industry.

The entire industry in this city needs the code and want it very badly, but
feel that it is of no effect if the offender can not be legally punished so as to serve
as an object lesson to the rest of the trade.

E. A. FISHER, CUMBERLAND, MD.'

Providing rigid enforcement of code provision is guaranteed, with actual prose-
cution for violations of code provisions, we respectfully request the continuation
of N. R. A. and the Code of Fair Competition for the Retail Food and Grocery
Industry.

NATIONAL VOLUNTARY GRoUPs INSTITUTE,
Chicago, M., April 8, 1936.

SENATE FINANCE COMMITTEE,
Washington, D. C.

GENTLEMEN: The National Voluntary Groups Institute, representing that
substantial portion of the independent food and grocery distribution trades
operating under the voluntary plan, approves the national policy of establishing
minimum wages and maximum hours for labor and the prohibition against child
labor. It also approves the continuation as a national policy of the prohibitions
against loss leader selling.

However, its approval to the above is predicated upon a careful revision and
simplification of both the Retail and Wholesale Food Distribution Codes which
shall contain only provisions which are enforceable and, by functional determina-
tion, be applicable alike to all who participate in food distribution.

Yours truly, '..... . . . . ,
NATION, VOLUNTARY GROUPS INSTITUTE,
ABA STRAUSE.

NATIONAL BRANDS STORES, INC...... 'Chicago, April 8, 1935

NATONAL RETAIL GROCERS ASSOCIATION, C 1
360 North Michigan Avenue, Chicago, Ill.

(Attention of Mr. Petersen.)
GXNTLEMEN: Referring to our conversation today, we are very much interested

in promoting the welfare of the independent retail grocer, and you have our
full support in any matters that will help him. As you are aware, our organiza-
tion is sponsoring voluntaries through the wholesale grocers, and we now have
approximately 8,000 retailers working on this basis. In addition our jobbers
have a service business with approximately 12,000 to 15,000 adAitional Inde-
pendent retail grocers. At any time that we can lend our support to your
organization, please do not hesitate to call on us.

Yours very truly,
NATIONAL BRANDS STORES, INC.,
CHAS. G. BRUNDNER, Manager. ,
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QUAKER CITY WHOLESALE GRocERY Co.,

Philadelphia, Pa., April 9, 1935.!i Mr. H. C. PETERSEN, ••
Secretary-Manager, National Association of Retail Groeers,Hotel Washington, Washington, D. C.

DEAR MR. PETERSEN: I am advised that tomorrow you will probably appear
before a committee to present the views of the food and grocery distributors re-
garding the continuation of the code governing that industry, and I trust that
ta sentiment throughout the country warrants you in strongly recommending
that the code be continued.

There is an overwhelming sentiment in favor of the continuation of the code in
the section in and around Philadelphia, as is evidenced by the action taken at
recent meetings of several groups engaged in the food and grocery business in this
section, among which I cite the following:

At a meeting of the wholesale food and grocery distributors held in the Penn
Athletic Club on Monday, March 25, the question of the code was thoroughly
discussed, and it was the unanimous opinion, as expressed by a vote taken, that the
code should be continued;

On Monday, April 1, at a meeting of the Frankford Grocers Association (with
a membership of approximately 2,000 retail grocers) the great majority of those
who attended the meeting expressed a desire to continue under a code;

At a meeting of the Retail Grocers Association of Philadelphia (with a member-
ship of approximately 1,000 retail grocers) there was a unanimous vote of the
members present in favor of the continuation of the code; and

At a meeting of the Penn Mutual Grocers Association (which consists of about
500 Jewish retail merchants) every member who attended the meeting voted in
favor of code continuation and enforcement.

The code have undoubtedly helped a great deal to stabilize business, reduce les
leaders and selling below cost practices, and has materially helped the food di-
tributors to comply with the provisions of the code regarding hours and wages
which, in many instances, greatly increased the operating expenses of these
establishments.

I sincerely hope that the Code for the Food and Grocery Distributors will con-
tinue to exist, that unenforceable sections (if any) be removed, and that the code
be strictly enforced, with power given to the proper authorities that will enable
them to take quick and decisive action.

The criticism to which our code and other codes have been subjected in the
past is due not to the provisions of the code, but to the fact that they were not
enforced. Let's have a code, Mr. Petersen, and let us have the authority to see
that it is enforced. The results obtained would be beneficial not only to the
trade as a whole, but to each individual engaged in the food and grocery business,
and all employees whose livelihood depends upon the success of this great industry.

Most sincerely yours,
OLIVER STOUT,

Chairman Code Authority, State of Penns lvania.
P. S. All of the above organizations voted their approval of the Food and

Grocery Distributors Code and recommended it's continuation provided it
could and would be enforced. It is the general opinion, however, that a code that
is either not enforceable or not enforced is worse than no code at all.

If the proper machinery is set up to strictly enforce the code, and the trade is
assured of prompt action on the part of enforcement agencies, we want our code.
We do not, however, care to continue carrying out a bluff-we want an enforce-
able and enforced code, or no code at all.

STATEMENT OF S. L. ROFFMAN, REPRESENTING NATIONAL
ASSOCIATION OF HOUSE DRESS MANUFACTURERS, NEW
YORK, N. Y.

(The witness was first duly sworn by the chairman and testified as
follows:)

The CHAIRMAN. You are from New York City?
Mr. HOFFMAN. Yes, sir.
The CHAIRMAN. You represent the Cotton Garment Code Author-

ity?
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Mr. HOFFMAN. I represent the National Association of Cotton
Wash Dress Manufacturers,

The CHAIRMAN. How much time do you want?
Mr. HOFFMAN. About 6 or 7 minutes.
The CHAIRMAN. Very well; proceed.
Mr. HOFFMAN. At the outset I want to inform the committee that

I am not a paid executive of either the cotton garment industry or of
the code authority.

For 35 years I have been actively engaged in the manufacture of
cotton garments.

Senator KING. Where?
Mr. HOFFMAN. In New York City, West Virginia, and New Jersey.
Senator KING. How many employees do you have?
Mr. HOFFMAN. Today about 575. For 25 years in the manufac-

turing end, and for 10 years as a technical expert. I am therefore
familiar with the varying phases through which the industry has
passed.

During the depression years our industry increased working hours
to as much as 55 hours a week. In this period there existed a vicious
cycle of wage reducing which resulted in the payment of mere pit-
tances-sometimes as little as $3 a week-for incredibly long hours.
Competition degenerated into a mad scramble, wherein the manu-
facturer's adroitness at human exploitation was of paramount im-
portance. As a result, the industry was reduced to what might be
termed a button-hole jungle. Despite the low wages, long hours,
and so forth, more than 1,000 bankruptcies are recorded for the period.

The "blue eagle" appeared to us almost like an angel from heaven.
In a very short period it bettered the condition of all workers tre-
mendously. Wages in some cases were increased 300 percent. The
industry itself has shown steady and substantial profits since the
code went into effect. As a result of shorter hours, there has been a
tremendous increase of efficiency in operation and management.

The cotton garment industry includes 3,700 factories in 42 States,
with 200,000 workers producing 600,000,000 garments yearly. Only
3 percent of its workers are located in New York City, in sharp con-
trast to the other apparel industries. It is situated in over 900 towns,
with 27 percent of its workers in communities of less than 10,000
population. Under N. R. A. weekly working hours have been reduced
approximately one-third. Hourly rates of 'pay have risen -147 percent
since the bottom of the depression in March 1933. Hourly rates of
pay are 47 percent higher than even in July 1929, and employment
has increased 10 percent over 1929-as is shown by the chart I have
herewith. .

Many individual plants have submitted records to the statistical
division admitting payments before N. R. A. as low as 8 cents an hour
for a 55-hour week. Only one-fifth of the cotton garment employees
were receiving as high as the present minimum wage prior to N. R. A.,
while two-thirds of the workers are now paid above the code nunimum.

The weekly pay check of the worker has the chief bearing on pur-
chasing power. The advance of $4.40 per week per worker from
March 1933, to February 1935, multiplied by 200,000 employees, pro-
duced a greater cotton garment pay roll of $880,000 per week, or an
increase of $45,000,000 annually in this industry's contribution to

11072-35-'r r-ia-6''' ' ,
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urchising power under N. R. A. Weekly wa.g era r only 3 p rcen,
ower than 1929, while living costs have fallen 20 percent.

The compliance division of the Cotton Garment Code Authority
has restored $445,036 to underpaid cotton garment workers.

Thirteen thousand child laborers have been replaced by adult
workers. This is in itself a notable achievement.

The foregoing figures are on the basis of 979 identical plants report-
Ing 147,898 workers in February 1935, or approximately three-fourths
of the cotton garment industry. Comparable figures on this industry
were never available prior to the work of the statistical division of the
Cotton Garment Code Authority, which mobilization of factual
evidence is another achievement of the code.

It is true that mistakes were made during the incubation period of
code application. These mistakes are being satisfactorily rectified,
and with some modifications most of them will be eliminated. The
tremendous gains which the National Recovery Act enabled us to
make, however, more than offset any inconvenience which faulty
application has caused.

he elimination of 13,000 child workers, the restoration, at the
instigation of the Compliance Board, of approximately $450,000 in
wages wrongfully withheld, the enormous decrease in w-orking hours,
and an almost 50 percent increase in weekly wages, are certainly bene-
fits not to be overlooked. If the National Recovery Act were per-
mitted to terminate now, we are sure to return to chaotic conditions
even worse than before, at a time when our business was reduced not
even to a glorified dog fight.

Senator KING. What was the production in 1926, 1927, and 1928?
Mr. HOFFMAN. In units?
Senator KING. What was the production of the industry with which

you are associated in those years?
Mr. HOFFMAN. You are speaking of units?
Senator KING. The value of the production.
Mr. HOFFMAN. We had no statistical data at that time.
Senator KING. What was the number of employees in 1926, 1927,

and 1928?
Mr. HOFFMAN. In my branch of the cotton-garment industry, there

were approximately 35,000.
The CHAIRMAN. Thank you very much.
Senator BLACK. I want to ask you one or two questions. You

employ 575 people now?
Mr. HOFFMAN. Yes.
Senator BLACK. How many did you employ in 1933?
Mr. HOFFMAN. In 1933 we employed 400, and in 1931 we employed

900.
Senator BLACK. How many in 1932?
Mr, HOFFMAN. Four hundred.
Senator BLACK. And in 1933?
Mr. HOFFMAN. Four hundred.
Senator BLACK. And how many in 1931?
Mr. HOFFMAN. Nine hundred.
Senator BLACK. Nine hundred in 1931?
Mr, HOFFMAN. Yes.
Senator BLACK. How many in 1930?
Mr. HOFFMAN. I would say approximately 700.



INVESTIGATION OF NATIONAL R'&COVERY ADMINISTRATION 1421

Senator BLtAcK. 19?9? .. . .

Mr. HOFFMAN. Anywhere between 900 and 1,000.
Senator BLACK. How many in 1928?
Mr. HOFFMAN. Considerably less. I think about 600 or 650.
Senator BLACK. Just a little more than you employ now?
Mr. HOFFMAN. Yes.
Senator BLACK. In 1927, do you remember?
Mr. HOFFMAN. 1927 was the same as in 1928.
Senator BLACK. What is your capacity?
Mr. HOFFMAN. In garments?
Senator BLACK. 1-low many could you employ in your factory?
Mr. HOFFMAN. I guess we could employ, probably with present

,capacity, about 150 or 200 more.
Senator KING. Were you running at full capacity in 1927, 1928,

1929, and 1930, when you were employing 1,000?
Mr. HOFFMAN. From 1926 to 1930, or close to 1930, we kept on

increasing.
Senator KING. Did you pay pretty good wages then ?
Mr. HOFFMAN. Are you speaking before 1929 or 2ifter 1929?
Senator KxNn. 1926, 1927, 1928, 1929, and 1930.
Mr. HOFFMAN. Based on competitive price, we paid fair wages.

Based on requirements, I don't know.
Senator KING. You were increasing your production during those

years?
Mr. HOFFMAN. Yes.
Senator KING. When (lid you reach the peak?
Mr. HOFFMAN. 1929.
Senator KING. In production as well as in employees?
Mr. HOFFMAN. In production as well as in employees; yes.
Senator KING. Where is your principal factory?
Mr. HOFFMAN. My principal factory at present is in Brookl3.,

N. Y.
Senator KING. Is it a new factory?
Mr. HOFFMAN. That is an old factory.
Senator KING. When you said "at present", you did not mean to

indicate-
Mr. HOFFMAN interruptingg). We had contractors working in

Peansylvania during 1929 and 1930. ' . * I . . I ' I
Senator KING. Do you have contractors all the time?
Mr. HOFFMAN. No; we have our own factories. We have'one in

Morristown, N. J., and one in Brooklyn, and until recently I operated
a cotton-blanket mill in West. Virginia. My experience is that the
textile industry has experienced more or less the same setback and
the same history as the cotton garment.

Senator BLAC'K. I had not quite finished. There were one or two
other questions l wanted to ask you. You have about 600 employees?

Mr. HOFFMAN. Yes.
Senator BLACK. What hours do you work?
Mr. HOFFMAN. At the present time?
Senator BLACK. Yes. 1,
Mr. HOFFMAN. Thirty-sLx hours a week.
Senator BLACK. That is all of the factory workers?
Mr. HOFFMAN, Yes.
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Senator BLACK. % that you mean when you say you are that close
to capacity that you only work 36 hours a week in the factory. That
is correct?

Mr. HOFFMAN. That is right.
The CHAIRMAN. Thank you very much.

STATEMENT OF JOHN L. STRONG, NEW YORK CITY

(Witness was first duly sworn by the chairman and testified as
follows:)

The CHAIRMAN. The committee gives you 10 minutes.
Mr. STRONG. I am a former employee of the Code Authority of the

Fur Dressing and Fur Dyeing Industry of New York. For 15 years
I specialized in the investigation of frauds in the fur district.

I was retained on about March 1, 1934, to act as an inspector to go
around to the various plants to check up as to hours andwages and
practices.

Senator KING. By whom?
Mr. STRONG By the Code Authority of the Fur Dressing and Fur

Dyeing Industry.
Senator KING. In New York or in Washington?
Mr. STRONG. In New York City. I was so employed until about

June 1, when the deputy administrator of the code, Col. Roscoe
Conkling resigned as deputy administrator and became chief counsel
to the code at $1,000 a month on a yearly contract.

Eight employees were let out on June 1. The apparent reason for
it was that there was not enough money to pay Colonel Conkling
and pay the employees. After we were let out, there was no enforce-
ment whatever of any kind, and whatever cases were in the office
never came to light.

Up to that time, there was a compliance board within the code who
heard cases and assessed fines anywhere from $250 to $1,000. When
Colonel Conkling came in, he remitted all of those fines.

The CHAIRMAN. Was that after you left the code authority?
Mr. STRONG. No; while I was with the code, we started to return

some of the fines. These cases never went to court and never went
to the State regional board either.

Senator KING. What were the fines imposed for?
Mr. STRONG. Violation of the code.
Senator KING. What particular provision?
Mr. STRONG. Hours, wages, kick-backs. At that time they had

price-fixing in the code.
Senator KING. How did the price-fixing operate in the code?
Mr. STRONG. In what way?
Senator KWG. That is what I am trying to find out.
Mr. STRONG. It did not operate. Everybody chiseled.
Senator KING. The attempt to fix prices; that is what I am trying

to get at.
Mr. STRONG. Prices were fixed by the code but they had been fixed

so high by the deputy administrator that it left so much room for
chiseling that everyone from the largest concern down just chiseled.

Senator CONNALLY. I have heard so much about chiseling and
chiselers. What is it? What do you mean by it?

Mr. STRONG. The code called for instance-
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Senator CON'.ALLY (interrupting). Do you mean a fellow that
sneaks around and does something on the quiet and violates it?
Cut prices and works the men overtime?

Mr. STRONG. They put in proper bills, and when they are paid,
they rebate a certain percentage back to their customer. For in-
stance, the price we will say of dressing and dyeing-

Senator CONNALLY (interrupting). Secret rebates, you mean?
Mr. STRONG. Secret rebates, I mean.
Senator CONNALLY. That is not the only thing you call chiseling.

Do you mean a unfair advantage that they take of each other?
Mr. STRONG. %s.
Senator CONNALLY. You call that chiseling?
Mr. STRONG. Yes.
Senator BLACK. As far as the price-fixing is concerned, a chiseler is

a man who sells- his goods ,o his customer too cheap?
Mr. STRONG. In the fur market, we term it that.
Senator BLACK. What is that?
Mr. STRONG. In the fur market, under the code, we term that

chiseling.
Senator BLACK. If he sells too cheap?
Mr. STRONG. He would bill an item at 50 cents and receive 50

cents, but secretly he would return 10 or 15 cents.
Senator BLACK. But it has to be a secret rebate to be a chiseler?
Mr. STRONG. That is right.
Senator BLACK. If he sells it openly in the market, it is not chiseling?
Mr. STRONG. It must be a violation of the code, if he sold it openly.

It would be a violation of the code.
Senator KING. Did the code fix the prices at which all commodi-

ties must be sold?
Mr. STRONG. Yes, sir.
Senator KING. And if a man made too large profits under those

prices fixed by the code, and he was willing to sell for a little less and
did it, he would be called a chiseler?

Mr. STRONG. That is right.
Senator KING. Even though he made a large profit?
Mr. STRONG. That is right.
Senator KING. And were the prices established in the code too

high, or so high as to enable those operating under the code to obtain
very large profits?

Mr. STRONG. It was established too high-out of proportion to the
costs. For instance, the price for dressing and dyeing Hudson seals
under the code was 52% cents. The minute the code was signed, one
of the dyers in the fur market put advertisements in the trade publi-
cations that he would dress and dye Hudson-seal skins at 25 cents a
piece and make a profit, and today he is still dyeing and dressing
Hudson-seal skins and making a prfit.

The CHAIRMAN. What is your business?
Mr. STRONG. I am an investigator. I have been in the fur in-

dustry for the past 15 years. I was retained by the late Evening
World some years ago to furnish them all of the information con-
verning the bankruptcy ring in New York,

The CIAmRMAN. Do you mean investigator to this fur proposition
or to anything?

Mr. STRONG. Pardon me?
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The CHAIMAN. Foi other things as wll as fun?
Mr. STRONG. In anything and everything.
The CIAIRMAN. Tlat is your business?
Mr. STRONO. That is my business; yes, sir.
The CHAIRMAN. And you were engaged in that business when you

got emgloynent in the code administration?
6 Mr. STRONG. That is right, sir.
The CHAIRMAN. And you went back into that business?
Mr. STRONG. I was in the business for myself all of these years, and

when my own business-bankruptcies were on the wane, and those
that did fail, there were not any liabilities or assets to speak of, so I
had taken a position.

Senator KING. What business were you in?
Mr. S'rnoxG. In the investigation business.
Senator Kixo;. Were you in the manufacturing business?
Mr. STRONG. No. But the fur market takes in about 8 square

blocks, the entire fur market in New York.
The CHAIUtMAN. After you got out, you were employed to investi-

gate some of these matters with reference to that code?
Mr. STRONG. Oh, no. I am down here of my own volition.
Senator COUZENS. What are you occupied at, now?
Mr. STRONG. Nothing.
The CHAIRMAN. All right; proceed.
Mr. STRONG. One case that Colonel Conkling did handle
Senator CONNALLY (interrupting), How long have you been out?
Mr. STRONG. I was in from March 1 to June 1.
Senator CONNALLY. Last year?
Mr. STRONG. Of last year. I was recalled on September 1 and got

out again November 15.
Senator CONNALLY. Why did you get out in November?
Mr. STRONG. I was fued.
Senator CONNALLY. They chiseled on you?
Mr, STRONG. I would not say that. I was fired.
Senator CONNALLY. You were let out?
Mr. STRONG. I Was let out without charges and without a hearing

and I was exonerated of any charges if there were any without any
hearing, and I was reinstated without a hearing and was never
reemployed. I

Senator CONNALLY. Of course that has had no effect on your com-
ing down here to testify?

Mr. STRONG. It has to some extent; yes. I have got an axe to
grind.

Senator KING. Proceed.
Mr. STRONG. Our case was decided by Colonel Conkling, and that

was the case of the Hunts Point Fur Dressing Co. The records
showed that they owed their employees something like $800 under-
payment of wages. When Colonel Conkling came in, he sent for
Mr. Perry, the president of the Hunts Point Fur Co. and he told
Mr. Perry, 'You don't have to pay all of this money"-

Senator CONNALLY (interrupting). Were you there and heard him
say that?

Mr. STRONG. Yes; I was there. I was interested in the case. I
attended all of the hearings before the compliance board.
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Senator CONNALLY. I am just trying to find out whether you are
testifying from your own knowledge or what somebody told you.

Mr. STRONG. Oh, no. Colonel Conkling told Mr. Perry, "You can
claim an emergency, Mr. Perry, for certain periods here so that you
won't have to pay any overtime", and in that way he brought the
matter down to $100 from $800 that he owed the employees, and it
was down to $100. The custom of the code was that when one man
was compelled to work overtime, they had to claim the emergency
before they actually did the work but in this cae, a month after the
work was done and they owed the employees money, then Colonel
Conklin said, "You can claim an emergency."

Senator KING. Certain emergencies have been claimed by people
in the fur business?

Mr. STRONG. Yes. That would arise, for instance, if they would
soak skins on a Wednesday night for dressing, what they call fleshing
them on Friday, and sometimes the skins would be hard, they would
not be soft enough to flesh, and they would not let them stay in the
water over the week end. There was no work on Saturday permitted
under the code, and they would ask for permission to work on Satur-
da,4nator KING. Proceed and make your testimony as brief as you

can, Mr. Witness.
Mr. STRONG. A number of the small rabbit dressers were reported

by me as having worked before 8 o'clock, which was the starting time
under the code, and after 4 o'clock in the afternoon which was the
quitting time. A number of these men were brought in before the
compliance board and they were fined $250. Where they could not
get the $250, they would take notes. Where they could not get notes,
they took post-dated checks. Where they could not get post-dated
checks, they would take customers' notes, and Mr. Winniker, who
was the chief accountant at the time, was busy at the telephone all
day long calling these people up and asking them to make a payment.

A number of the large concerns, especially one, Philip A. Singer &
Bro. of Newark, N. J. Philip A. Singer is a client of Mr. George J.
Beldock, chief counsel to the code.

I found that Singer's plant worked on Saturday. A couple of days
thereafter, Mr. Jack Shulman, the business agent for the American
Federation of Labor for the union covering the rabbit dressers, com-
plained at the office that Singers' men were going to work at 6 o'clock
in the morning.

I was detailed to go with this agent the- following morning and he
would call off the names of the men as they went into the plant.
About 60 of them went in between 6 and 7 o'clock in the morning. I
walked into the plant about 8:30 and examined the time cards. All
of the time cards were stamped starting at .7:44 and the last one was
7:45, showing conclusively that they had all been stamped at one time
one after the other. That was also in my complaint.

Senator CONNALLY. How did you know that they got there about 6?
Mr. STRONG, I was there with the business agent who pointed these

men out.
Senator CONNALLY. I thought you said you went there at 8:30?
Mr. STRONG. I went into the plant at 8:30. But I was at the plant

at 6 o'clock in the morning watching the men go in.
Senator CONNALLY. From the obtaide? ,
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Mr. STRONG. Yes.
Senator BLACK. With the business agent?
Mr. STRONG. Yes.
Senator BLACK. The business agent of what?
Mr. STRONG. The American Federation of Labor local covering that

branch of the industry.
tSenator CLARK. Was it a unionized shop?
Mr. STRONG. No, it was not.
Senator KING. Are all of the fur shops unionized, or most of them?
Mr. STRONG. If they are, it does not mean anything.
Senator KING. Do they belong to the Amalgamated, or is the

Amalgamated limited to textiles?
Mr. STRONG. This particular union was the Rabbit Workers Union,

Local No. 25.
Senator KING. The Rabbit Workers Union, you call it?
Mr. STRONG. Yes, sir. Here is their card [indicating]. When

Mr. Singer was brought up on charges, the charges just read that he
had worked on a Saturday. Mr. Mittleman, the treasurer of the code,
who was on the code, asked Mr. Beldock and Mr. Schlesinger of the
code authority asked Mr. Beldock why Mr. Singer was not brought up
on a more serious violation. They just said they would not bring
him up on those charges, and charge him with Saturday violation.
He pleaded guilty to that, and when they assessed him the $250, he
did not pay.

There are quite a number of large concerns that have been up on
charges and they have not paid and they are not supposed to pay.
'There is no provision in the code that they have to ay. Quite a few
of them have been reprimanded, but the little man has been harassed
and fined $250.

Senator WALSH. Did he continue the violations of the code?
Mr. STRONG. Yes, sir.
Senator WALSH. For how long? Up to the present time?
Mr. STRONG. I don't know about the present time, I got out of

there on November 15. 1 have a record of some of my visits to the
different plants.

Senator KING. Your testimony was to be, as stated in your tele-
gram, that you intended to give evidence of alleged violations or real
violations of the code by some of the larger manufacturers in New
York.

Mr. STRONG. No. I want to show that the chairman of the code
authority and the chief counsel of the code authority are protecting
the large people and harassing the small ones.

Senator WALSH. And there is no effective way of correcting the
evils under the code?

Mr. STRONG. Not with the fur crowd. Never at aay time.
Senator KING. And the deputy administrator resigned and be-

came chief counsel?
Mr. STRONG. At $1,000 a month; and when he got out, there was

not a cent left. To be sure he got his money; he requested to get his
pay weekly.

Senator KNG. Is he still acting?
Mr. STRONG. No; theygot rid of him after 3 months. There was

not any more money.
Senator CONNALLY. Was he paid out of the code authority funds?
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Mr. STRONG. ThAt is; right. The money that he wa"s paid mnt, of
came from assessments against the members of the code.

Senator CONNALLY. He was paid out of the same fund that you were
paid out of?

Mr. STRONG. That is right; but with the exception
Senator CONNALLY (interposing). There is no difference between

his being paid out of that and your being paid out of it?
Mr. STRONG. The difference was between my salary and his salary,

and I worked. Most of this money that he received in wages was
paid out of-

Senator CONNALLY (interposing). Your complaint here is against
this individual?

Mr. STRONG, NO; no. The code authority in general.
Senator CONNALLY. We are trying to find out whether the N. R. A.

ought to be continued.
Mr. STRONG. Not in the fur industry; no. It is a racket the way

it is being conducted today. The fur industry is absolutely a racket
in the way it is being conducted today.

Senator CONNALLY. It has always been a racket, has it not?
Mr. STRONG. Yes, sir; and it is a worse racket today.
Senator CONNALLY. It is a little louder today?
Mr. STRONG. Yes.
Senator BLACK. May I ask you, do you know who is responsible in

the fur industry for having all of the Senators mailed, at their resi-
dences, thousands of post cards?

Mr. STRONG. Yes; Mr. Michael Hollander, of A. Hollander & Sons,
the chief factor in the fur market.

Senator BLACK. These post cards all allege that all of the poor
people in the country are going to be destroyed by this small tax on
furs. Who is Mr. Hollander?

Mr. STRONG. He is at the head of A. Hollander & Sons, a firm listed
on the New York Stock Exchange, and every week or two the manu-
facturers or someone else gives him a dinner on account of the won-
derful showing he has made here at Washington.

Senator BLACK. He is the one that is responsible for having all
these post cards mailed?

Mr. STRONG. That is right.
Senator BLACK. They might understand that if anybody had an

inclination to vote to repeal the tax, he might be inclined now to vote
against it through this bombardment of post cards.

Mr. STRONG, Since the code went into effect,, the fur dressing and,
dyeing industry-the workers-have not averaged $10 a week. I
have been around to the different plants and inspected them and
have spoken to the men, and I attended the A. F. L. meetings, and
I attended the Communist meeting.

Senator WALSH, Is that because of the few hours they work a week?
Mr. STRONG. If they could be guaranteed 25 hours a week they

would be happy.
Senator 'WALSH. What are they getting?
Mr. STRONG. They are supposed to work 35 hours a week, and the

minimum is 65 cents an hour, but I do not think any of them get any
more than 12 or 15 hours a week. They have not averaged that during
the past year.
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Senator CONNALLY. That is because in the fur business they are
not selling lots of furs? If the manufacturer cannot turn out the
goods, he cannot hire people.

Mr. STRONG. Since the rrice fixing in the code was lifted, there is
so much competition. F&i instance, where it would cost originally
for years a fixed price for dressing a silver fox of $2.50, today everyone
istressing them for 65 cents-ruinous competition.

Senator KING. Proceed. Senator Walsh, will you please preside.
I am called to the Committee on Privileges and Elections.

Senator WALSH. Proceed, Mr. Strong.
Mr. STRONG. I made a visit to the office of the regional director in

New York, Mrs. Anna Rosenberg. Mr. McLaughlin is in charge of
labor complaints down there. I was out with him several times.
I met him socially, and I asked him whether I would be entitled to
overtime on account of the hours I had put in. I had averaged
anywhere from 100 to 120 hours a Week, 7 days a week, working.
He told me, "No"; I was not entitled to it.

Naturally, having been out with him several times, I thought he
was friendly; and I said something about that I did not like the way
the code was being conducted-there was a lot of discrimination up
there-and he said, "You bring down the proof of these discrimina-
tions, and I will act." He said, "I don't believe my friend, Henry
Schlesinger. the chairman of the code authority, would do anything
like that."

Before I could get my statement out that same night there was a
visit at the code authority board, and-lo and behold-Mr. Schles-
inger, the chairman, and Mr. Beldock, the chief counsel were aware
of the fact that I had been down to see Mr. McLaughlin; and the
matter was discussed up there, leading me to believe that Mr.
McLaughlin had so advised Beldock and Schlesinger. I wrote a
letter to Mrs. Rosenberg-

Senator WALSH (interposing). Who wa,. Mrs. Rosenberg?
Mr. STRONG. Mrs. Rosenberg is the regional director for the State

of New York of the N. R. A.
Senator WALSH. Who appointed her?
Mr. STRONG. I don't know. She was the campaign manager for

Congressman Peyser. Maybe that had something to do with it.
Senator WALSH. What is your correspondence with her?
Mr. STRONG. Shall I read it into the record?
Senator WALSH. In your letter asking to appear before this com-

mittee, you said that you had some interesting correspondence with
Mrs. Rosenberg, showing where she shielded an N. R. A. employee
with regard to complaints which had been made against violations of a
code.

Mr. STRONG. That is right. Shall I read this into the record?
Senator WAL6H. Yes.
Mr. STRONG (reading): M

MARCH 11, 1935.

Mrs. ANNA RosENERO,
Regional Director, National Recovery Administration,

New York City.
DEAR MADAM: As a former employee of the code authority, fur dresser and

fur dyers, I paid a visit to your Mr. McLaughlin, In charge of labor compaints,
and who is a drinking acquaintance, to ascertain whether I had any rights con-
cerning additional pay from the code for having worked on an average of 14
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hours daily, 7 days per week. At the same time I told him that I thought that
the code was functioning improperly. This visit was about 2 weeks ago.

He told me to get all of my data and to submit it to him and that he would act.
At the same time he told ioe that he did not believe that Mr. Schlesinger, chair-
man of the code, would do anything improperly. Before I had a chance to sub-
mit my evidence to him, it is evident that he communicated with Schlcsinger.
I base this on the fact that at a meeting of the code board held last week, that
this matter was brought tip by Schlesinger.

I charge that McIaughlin tipped off Schlesinger as to what I was going to do,
that he had no right to do this, and that it is nothing short of a racket practiced
by McLaughlin. The information that I gave him and the information that I
was to give him was confidential, and he knew it. He is a National Industrial
Recovery Adminitration employee, and under the law he is not supposed to give
out information, etc., and I believe that there is a ruling on this phase. I do not
believe that you personally would countenance such tactics on the part of your
assistants.

Under date of March 16, I received a letter from her. [Reading:J
This will acknowledge your letter of March 11, for which I thank you.
A thorough investigation of your complaint satisfies me that the information

you gave in confidence was not revealed. If you have additional information
which would enable me to make further investigation, I will be glad to receive it.

Sincerely yours,
ANNA M. ROSENBERG,

Regional Director.

I replied to her on March 19. [Readingl:
This will acknowledge receipt of your letter of the 16th instant, which consti-

tutes your reply to my letter of the 1lth instant.
I am not at all satisfied with the whitewash that you have given Mr. McLaugh-

lin. As an investigator of many years' standing I cannot understand what
investigation you could have made without having called in witnesses to verify
the charge that I had made against your subordinate. It is evident that the
seriousness of the charge is entirely "over your head." I have charged that
McLaughlin violated the United States Criminal Code in that he revealed infor-
mation that under the law is to be kept confidential.

I realize to some extent that politics make strange bedfellows and that your
letter would le as far as it would go. In this case I do not intend to allow any-
one to "get away with it", and if I must lodge my complaint with the Federal
authorities or turn it over to the newspapers, you may rest assured that I will
not hesitate in doing so. Some of the labor unions may also be interested in
that any complaints that come into your office will result in a "tip-off" to those
involved.

I shall expect a thorough investigation of my complaint and also do not antici-
pate that you will leave this matter in the hands of your secretary whose initials
appear as having dictated your answer to my complaint.

Under date of March 21, 1 received this letter:
DEAR Ma. STRONG: I herewith refer to your letter dated March 19 which is

in answer to my previous communication to you of the 16th.
I have again taken this matter up with Mr. McLaughliv, and he assures me

that, upon the occasion of your visit to this office, you discussed with him general
complaints against the Code Authority for the Fur Dressing and Fur Dyeing
Industry. You did not mention to him any specific complaint, and lie informed
you that in the event you have any definite evidence against this code authority
you should give to him such evidence in your possession with the assurance that
appropriate action would be taken by this office. According to Mr. McLaughlin's
statement, this you have; failed to do, therefore I cannot understand what Mr.
McLaughlin or anyone else from this office could have told the code authority.
Neither is there any evidence that Mr. McLaughlin communicated in any way
with Mr. Schlesirger. I I

In the event that you have any complaint to make against this code authority
or any individual connected with sane I suggest that you immediately contact
me awid upon receiving such complant from you, I will take such steps as may be
necessary in the matter.
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Senator WALSH. The remaining correspondence may go in the
record.

(Following is additional letter submitted by Mr. Strong:)
DEAR MRs. RossNsno. Reference is made to your letter of the 21st instant

wherein you state that there is no evidence that Mr. McLaughlin communicated
with Mr. Schlesinger of the fur-dressing and fur-dyeing industry, that you have
spoken to Mr. McLaughlin, and that he stated that he did not communicate
with Mr. Schle-dnger.

on have a very fine reputation for your integrity and I fail to understand
your lack of integrity by asking McLaughlin whether he made the call to Schle-
singer. From my letters you could readily see that I was the complainant that
I had the information regarding this and -that I was the logical one to give you
this information and not for you to ask McLaughlin. It is evident that in your
anxiety to protect him that you have taken the course that you should not have.

On :tcutmt of the foregoing I do not feel that I should give you any information
cone, roing the racketeering going on in this particular code and I am mighty
glad thnt I did not give this information to McLaughlin.

As to ny vis't if) him, when he remarked that his friends Schlesinger and 1el-
dock could not do anything wrong and that he wanted the complaint from me
(he knew that lie was ntd the proper person to receive such complaint,) his over-
zcel isiieis Pr, nipt.d me in not giving him the information.
I do not waol to appt"ar to he egotistical but Mr. Beldock I am positive will

advise you that I am aij invetigator of long standing and that I have some
intelligtence acd that I kn ,w N hat the proper procedure should have been in this
case. You may rest a,' tired that these matters will be taken up through the
proper chontels at the proper tine.

Vei y truly yours.

Senator WALSH. Is there anything e;o you desire to say?
Mr. STRONG. That is all.
Senator WALSH. That co:;pletes your testimony?
Mr. STRONG. One other thing. The City Fur Dressing Co.,

for., erly of Brooklyn, moved to Manville, N. J. The head of the
concern was a roan by the name of Kriegman. Mr. Kriegman told
n:e that he will make an affidavit if necessary that two inspectors of
the code authority brought in a business agent of one of the unions
into his plant in an effort to unionize the shop. It was an open shop.
Anti further, that these two inspectors posed as Federal officers and
went through this small town in an effort to get affidavits concerning
thi firm.

That is all; thank you.

STATEMENT OF EDWARD A. FILENE, PRESIDENT WILLIAM
FILENE'S SONS CO., BOSTON, MASS,

(The witness was first duly sworn by the chairman and testified as
follows:)

Mr. FILENE. My name is Edward A. Filene. f am president of
William Filene's Sons Co., Boston, Mass.

I come here as a business man to plead for what my experience has
forced me to recognize as the best interests of business; but I trust that
this will not debar me from appearing also as a citizen interested in
something more than mere dollars and cents.

If there is any conflict between the best interests of American busi-
ness and the best interests of the American people, this committee
should of course discover it and line up with the people; and no busi-
ness man is worthy of American citizenship if he would not applaud
you for doing so.
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But there isn't any such conflict. The trouble is, however, that
there used to be just such a conflict. There was a time when busi-
ness could get more if the masses got less. There was a time when
employers could make more profits if their employees got less wages;
and it was during that time that most of us business men developed our
theories of business.

But that time has passed. The trouble is that the theories are still
sticking around. All that business needs for recovery today is to
recover from those theories--theories which were perfectly valid so
long as there was a conflict between the interests of business and the
interests of other elements of the population, but theories which ceased
to be applicable as soon as American industry had developed to a point
-where it could produce enough to go around.

When we became able to produce enough to go around, one of two
t hings just had to happen. It either had to be passed around or the
whole machinery of production would choke up. It wasn't passed
around and the machinery did choke. That's almost the complete
story of the depression. The N. R. A. was an effort to permit such
an organization of business that the products of industry *could be
passed around to every family in America.

Let us admit that the N. It. A. has been but a moderate success
so far. I, myself, have groaned over the mistakes it has made, end
over the way in which we business men failed to correct those mis-
takes and therefore muffed our great opportunity. Nevertheless, the
issue now is clear. It is: Shall we keep on with this effort to organize
.our American life in accordance with the new economic facts, or shall
we go back to the practices which landed us in this depression?

I am aware that, many business men-men of undoubted brains and
,ability and high in the councils of organized business-have no con-
fidence in the N. R. A. and repudiate the principles upon which it
was founded. But, gentlemen, isn't that always true, in every his-
torical crisis, where a great step forward has become necessary?

I do not want to denounce such persons. There is no need of
getting angry. Human society couldn't get along without institu-
ions, and institutions could not thrive unless men of brains and
ability did weave their lives and weave their thinking into fixed in-
stitut'ional patterns. It would be strange indeed, and quite contrary
to the usual course of human history, if the leaders of the United
States Chamber of Commerce should be the first to recognize that
business had come upon an utterly new time, and that the very prin-
.ciples upon which their leadership was organized had become no
longer valid.

As t matter of fact, our labor unions have a better understanding
of what is good for business today than our chambers ot commerce
have, But I don't mean that as a slap at the chamber of commerce
nor as a eulogy of the leaders of organized labor. It is simply a 'fact
that a man could not rise to leadership in organized labor without
giving some attention to the common interest; whereas until the pass-
ing of the age of scarcity it was possible to rise to leadership in business
and think almost solely in terms of special interest.

It has not been the United States Chamber of Commerce, then, but
President Roosevelt who has been representing the true interests of
business during the past 2 years. He saw that we could not continue
to produce an abundt'ce until we discovered how to pass it around.
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He saw that business could not recover until we did discover this.
He didn't know, and didn't pretend to know just how we could do it;
but under his leadership the Congress gave us a chance to find out
how, and then to act upon our findings.

I mean, of course, that you passed the National Industrial Recovery
Act, which made it possible for all American business to act in concert
fqr the common good without being prosecuted for conspiracy.
Unfortunately, however, it did not make it possible for every business
man suddenly to unlearn all the habits and practices of business which
he had learned in the age of scarcity.

Any failure of the N. R. A. so far can be attributed definitely to this
failure of business men to change their basic attitude toward business
when this basic economic change had made it necessary. I do not
think, however, when all the facts are in, that business has made such
a deplorable failure in this as many seem to think. It is true that we
went to bat and fanned. It, is true that we burdened ourselves with
innumerable and all uncalled for agreements governing details of
business competition, for the purpose of stabilizing prices instead of
stabilizing prosperity. It is true that, instead of increasing the buying
power of the masses by lowering prices and paying wages as high as
we could pay, we formulated codes in many instances which actually
raised prices and robbed ourselves of the market which we had to have
if recovery were to come, and then we haggled with labor in the hope
that, if wages must be raised, they would not at most be raised enough
to enable us to sell enough of our goods to keep workers employed and
thus make our business profitable.

On the face of it, I admit, that looks rather stupid. But I plead
extenuating circumstances. For that was the way we had all learned
to do business; and this vew event-this machine age of enormous
production-which made it not only unnecessary but impossible to
do business in that way any longer, was a social event, and we business
men had had almost no experience in analyzing social forces.

You gentlemen know how we were. If we asked you to pass a
tariff law, for instance, did we do it because we had studied tariffs
and had worked out any comprehensive economic theory? You know
we didn't. We came down here to Washington, one after another, and
we all demanded a high tariff; but what each of us really demanded
was a high tariff on the particular gadget he happened to be manu-
facturing.

I am not blaming anybody for this. That was business-in the
old days before we got out of the age of scarcity. There wasn't
enough to go around anyway, so everybody just naturally got what
he could get. Business, we all understood, was a personal, individual
matter. What was that we used to call it-oh, yes; rugged indi-
vidualism. We did not have to act in concert. It was un-American,
we said, to think of such a thing. All we were doing was producing
and distributing the things which the masses had to have if they were
to go on living, and it was not only un-American but unbusinesslike
that such a job should be carried on according to any systematic,
Nation-wide plan.

Gentlemen, I am not exaggerating this. That was almost uni-
formly our attitude as late as 1928 and 1929. If anyone had pro-
posed the .iN. R. A. in those days, we would have put him down im-
mediately as a Bolshevik. Admitting, gentlemen, that we bungled
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our chance when you presented us with the N. R. A., I want to ask
you candidly if the American business mind, in spite of all the formal
pronouncements of the chambers of commerce and manufacturers
associations, has not made really remarkable progress toward recog-
nizing the need of introducing order and planning into our economic
affairs. Are there not thousands today, where formerly we could
hardly point to one', who are thinking in terms of the social character
of production and distribution? And haven't you faith, if you give
us another chance, that we may yet work out a program which will
apply to the age of abundance in which, if business is to prosper and
the masses ate to be employed, the abundance must be passed around?

Because we bungled our chance, it is now proposed not to give us
another chance. It is now proposed to do away with the N. R. A.
I cannot definitely promise, of course, that business will generally see
the light if a further chance is given us, and that we will make maxi-
mum use of the N. R. A., lowering prices and raising wages until the
masses can buy enough to keep themselves employed. I can say,
definitely, however, that we cannot do this, if you now take the
N. R. A. away.

The N. R. A., I admit, cannot be fully successful, until the mind of
business has become sufficiently aware of the new problem, so that it
will concentrate upon the necessary central task of increasing the
buying power of the masses. If we do not have the N. R. A. to
work with, however, we will have to wait, not merely until business
generally gets the new viewpoint but until every last business man
gets the new viewpoint. For business cannot act in concert, especially
in the matter of increasing wages, so long as some chiselers are eager
to reduce wages, undersea the others, and get away with it.

I heard somebody ask what a chiseler was. My definition of a
chiseler is a barber who shaves not only the beard but the skin away.
[Laughter.]

To get concerted action, we must have codes and codes which can
be enforced. We must have them, even if the Supreme Court says
we cannot have them unless we amend the Constitution. I do not
know, of course, how well these codes will stand up in law; but I do
know that business, unless it is permitted to arrange an orderly dis-
tribution of buying power, cannot again achieve any lasting prosperity.

I don't pretend to any extraordinary knowledge when I say that.
You can see it as well as I; and any business man who once learns to
think in terms of business, instead of in terms merely of. his own
particular business, cannot help seeing it.

For certain things are obvious. No matter how successful certain
individual businesses may temporarily be it is obvious that we can't
run our modern industrial machine as a whole unless the masses can
buy its products-that is, we can't run it on any business system.
The Government might conceivably take it over and operate it in
some lifeless bureaucratic way. Or we might install some dictatorship
of labor, called "Communism ", or a dictatorship of privilege, known
as "Fascism", under which the masses might get a living instead of
experiencing an abundant life. But if we are to have liberty and
prosperity -including economic liberty and economic prosperity-
we must have them under economic law.

You will not, I am sure, question that it is an economic law that
business cannot sell more than its customers can buy. The only basic
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ehimp that has occurred is that business with its then limited output,
could once find enough customers even if the masses could not buly
extensively. But that time has passed. We cannot operate this
American machine at its present and rapidly increasing capacity
unless the masses can buy on a scale which was never before heard of;
and the masses cannot buy on any such scale unless wages are re-
rfoved from competition and organized business and organized labor
cooperate on the task of seeing how high these wages can be made.
That means that there must be codes, with teeth in them. It means
that chiselers and economic traitors must be brought to book.

Of course, gentlemen, if business won't see this, then the business
system is over. Because business has not already seen it, in fact,
conditions in this country have already become extremely threatening.
I am not thinking merely of the poverty and unemployment. I am
thinking of the millions whose spirits are breaking under the super-
strain of this long-drawn-out poverty and unemployment. I have
shared the hope with you, I know, that the American spirit wc'ild
not break; but the things I saw, and the conversations I heard, on my
most recent study tour from coast to coast, made me almost lose this
ho pe.

If recovery does not come soon, we may a well get ready for what-
ever Dr. Townsend, Father Coughlin, and Huey Long propose.
Already, these agitators claim upward of 30 million followers, not
because the people agree with their arguments but because the one
effective answer to their arguments has so far been withheld. That
one effective answer cannot be given in words; for when the masses
have reached the breaking point, mere economic arguments are futile.
The only effective answer then is economic action, and we cannot
take this necessary economic action unless we can work under some
such device as the N. R. A.

You gentlemen must have noticed this; for in all the business
criticism of the N. R. A., not one alternative proposal has been made.

I went all through the country, from. coast to coast, speaking and
conferring with leaders of labor, speaking in many chambers of com.
merce, and always with groups ofbusmness men in conference at the
hotel, and there was not one alternative proposal made to what the
N. R. A. is doing.

That is because there is no business alternative, excepting, as I said,
to resume the planless regime which, while perfectly well suited to
the age of scarcity, could not apply fo the age of plenty and brought
us to disaster.

Our problem definitely is the distribution, not of our little and
waning pile of existing wealth, but of the abundance which we have
learned how to produce. If I believed that this abundance could be
distributed more effectively by the Government than it could be in the
processes of modern business, where, business once seriously undertakes
the task, then I would be for Government ownership and operation
of industry; for the national situation is so serious that no one can
afford to think of it merely in business terms. But I am compelled
to believe that business can do this job better than any mere political
administration could do it. And I am compelled to agree with the
President who from the start, instead of attempting to administer
our economic affairs, merely opened the door by which business,
with the cooperation of labor, could set up its own controls. '
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All I urge is that yor leave that door open. Then, if business fails,
it will not be your responsibility. The N_. R. A., we must remember,
was never intended to produce recovery by some power within itself.
It was an act, rather, a charter under which business, if it grasped its
opportunity, could attend to its own recovery; and we could have
complete recovery before this coming fall if business in general were
to begin concerted action unde that charter now.

Business has not y3t doie this 13ccause, instead of thinking of its
opportunities it has been thinking of its rights-like the absolute
monarchs of old who absolutely lost their thrones because they in-
sisted upon their divine right to remain absolute.

In this Nation-wide peril, surely, we cannot recognize the right of
any business man, large or small, to continue business in a way which
must add to the peril. Many, I know, have asked you to do exactly
that. They have asked you, in the name of protecting the little men,
to give them the privilege of paying such low wages that their employees
cannot have effective buying power. In the age of scarcity, it was any
man's right to go into business, if he could do something to help
relieve that scarcity. In this age of plenty no one has a natural right
to remain in business unless he can do something to help distribute
that plenty. The N. R. A., notwithstanding its defects, notwith-
standing its weakness of administration, notwithstanding the unbusi-
nesslike opposition to it, is basically sound, and as it continues will
take us out of this depression and bring legitimate profits back to
business, and bring industrial peace and prosperity to our country.

Senator WALSH. Thank you, Mr. Filene.
Senator COUZENS. May I ask how the retail code works?
Mr. FILENE. In our own business it has increased the expense

somewhat by shortening the hours. The employees, most of them,
work only 5 days a week, and that means an increased expense. Our
number of employees are the same. We never discharge employees
because times are bad.

Senator COUZENS. How do you divide up the work among your
employees when you only work 5 days a week? You are open 6 days
a week, are you not?

Mr. FILENE. Yes; We are open 6 days a week. We either divide
it up or take in extra people. The extra expense comes from the
extra people.

Senator CoUzENS. What hours per week are you working now?
Mr. FILENE. We are working on a 40-hour week.
Senator COUZENS. Is that too high or too low?
Mr. FILENE. Too high. I think with so many people out of work,

that the hours ought to be reduced if not to 30 at least to 35, and the
result of that would be that if necessary-we would be compelled to
hire more people because we would keep open the regular amount of
hours. In legislation of this kind, no technique or anything is of any
use unless the result of it is to increase the production of wealth. We
cannot distribute-you will agree with me-anything more than we
produce to distribute, and high wages must come out of increased
production of wealth.

Senator COUZENS. As the result of the code, have you had to raise
prices?

I19782-85--Fr 5----1T. .
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Mr. FILENE. That is a rather difficult question to answer. In our
lines of business, which are mostly men and women's clothing and
furnishing goods where style comes in and all of that, the competition
is a real factor of determining prices. I should think for a guess that
pices in some lines have advanced, while competition in the main

es, like dresses, are producing more beautiful and better dresses at
lower prices, but that again I think is competition rather than codes.

Senator COUZENS. You must come in contact with a great many
codes in your purchasing, do you not?

Mr. FILENE. Yes.
Senator COUZENS. Have you found that that has increased the

price of goods materially'?
Mr. FILENE. I shoud not like to testify directly about that, be-

cause it is a question of competition and searching the market until
you get somebody who wants to produce at the price you want it.

In our basement, where we sell $10,000,OuO under the mark-down
system, where we mark down 25 percent after 12 days, 50 percent
after 18 days, 75 percent after 24 days, and after 30 days give it away
to a charity, that is of course supplied by the excess of production and
the mistakes of the producers who are not organized sufficiently. In
that basement it is rather harder now to find these excess lots and lots
that will be sacrificed than it used to be. I do not know whether that
is directly the result of the codes or not.

Senator WALSH. Mr. Filene, how many employees have you in
your Boston store?

Mr. FILENE. We have rising 3,000 in Filene's. We have 2,000 or
more in White's that we own, and then we own-

Senator WALSH (interrupting). When the retail code was adopted,
you reduced the hours from 48 to 40?

Mr. FILENE. Yes.
Senator WALSH. And you did not reduce the wages?
Mr. FILENE. We did not reduce the wages.
Senator WALSH. Where did that extra cost come from?
Mr. FILENE. I want to modify that. Wages were reduced for the

first time in our history, I think.
Senator WALSH. You were not able to pay for 40 hours as much as

when you were paying for 48?
Mr. FILENE. We were not ready yet. We had not adjusted our-

selves to it. We had made a rule during all the time that I was in
control there-I am no longer in control, it went into the Federated
as a merger, and I would not go in. But during all of the time-
and this is rather important n your consideration of the codes,
too-during all of the years, that is until the last 3 or 4 years we
never reduced wiges or discharged anyone because business was bad,
and the result of that was that with the added percentage of expense
to a smaller business, bad business, we were forced to find methods
of conquering some of the incredible waste that still exists in dis-
tribution.

The retailers are not getting enormously rich, you know. They
are not chiselers in that respect, at any rate. But the average thing
increases in price from the production cost to the consumer, and that
is the whole line of railroad excess charges, middlemen, and all of
the other things that go in, so that the prices are increased not only
2 and 3 times, but often 5 and 10 times.
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Senator WALSH. The prices of what?
Mr. FILENE. Of all classes of merchandise, they are increased

sometimes 5 and 10 times, and in the study of the Twentieth Century
Fund that is now being made of what makes prices high, we are
finding many things that are increased 20 times above prune cost of
production, the prime cost being labor, material, and a fair return to
capital.

Senator WALSH. I got the impression from what you said to
Senator Couzens that there had not been much increase in the retail
price.

Mr. FILENE. Not of the kind of goods we sell.
Senator WALSH. You did reduce the hours of employment from

48 to 40?
Mr. FILENE. Yes.
Senator WALSH. Did you reduce wages or did you keep the same

wages?
Mr. FILENE. Wages were reduced at one time. They have been

since restored in part.
Senator WALSH. So there was no need of adding that increased

cost to the expense of the goods that you were merchandising?
Mr. FILENE. The way to meet it and the way we always met it,

and that is what made us successful as a store was that when that
expense came of keeping our employees through bad times and thus
added expenses, we were compelled by the pressure of these expenses,
and we did find always the means of reducing these excess expenses.

Senator WALSH. Was that policy generally followed out by the
retail trade in Boston and elsewhere when the reduction in hours
came from 48 to 40, namely, a reduction in wages?

Mr. FILENE. I don't know.
Senator GORE. What happened to the pay roll in the aggregate?
Mr. FILENE. The total pay roll?
Senator GORE. Yes.
Mr. FILENE. The total pay roll is about the same, as I have the

figures in mind.
Senator GORE. What happened to the total number of your em-

ployees?
Mr. FILENE. We do not discharge the employees, and I imagine we

would have to hire some extra ones on account of it.
Senator WALSH. Mr. Filene is not actively engaged in the business

now. lie is the president of the company. You are not actively
engaged in business?

Mr. FILENE. I am there all day now, but I do not deal with details.
Senator GORE. Could you give us an idea how many you have

added to your pay roll?
Senator WALSH. Since the N. R. A. was adopted, you mean?
Senator GORE. Yes.
Mr. FILENE. No; I will get you those figures and forward them to

the committee.
Senator WALSH. We will be very glad to get them.
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(Mr. Filene subsequently submitted the following data:)

Data on hours and wages at Wn. Filene's Sons Co., Boston, Mass., before and after
the National Industrial Recovery Act

Furnished at uest of members of the Senate Finanee Committee during Mr. Filene's testimony at the
NXional Recovery Administration beating on Wednesday, Apr. 10, 193]

Before After
National National Perrent of
Recovery Recovery inoreaseor
Adminis- Admns. V decrease
tration tration

Totalnumberofemployees' I -- 2,--------------------------------- 500 S 3,200 +16.43
Total pay roll of employees, per week .--.--_-------_------------ $68, 704 $77, 350 +$12.6
Total number of man-hours, per week 3_- ........................... 132,000 133,482 +.11
Average hours per week per employee 4 ---------------------------- 47 41.8 -11.80
Average earnings per week per employee .....................------- $2 50 m$23. 7 -$3.27

This gives Ithe total employees on the pay roll, which Includes not only sales persons but drivers, elevator
operators, receiving and shipping clerks, etc.

'Figures are total dollar pay roll per week for all employees listed in (1).
3 It will be noted that though the number of employees has increased by nearly 16 percent I the total

number of man-hours worked per week has increased only a little over one-tenth of I percent. 'this figure
merely substantiates the fact that the Increase in the number of employees has been counteracted by the
shorter hours worked per employee, as shown in (4). In terms of man.hours, the store has not increased is
force.

4 Though sales girls are limited to 40 hours a week, the figure for all employees Is 41.6 Instead of 47. This
is due to the effect of a longer work week than 40 hours being permitted to certain groupeaunder the retail
code.

Though the average weekly earnings are 3.27 percent lower after the National Industrial Recovery Aeg
than before, this is accounted for by the fact that the avera wage of the people added is lower than the
wage of the experienced employees. It should be borne in mind that the National Industrial Recovery Aot
necessitated many shift in hours which, in turn, necessitated the employment of many extras.

PRICES

In late 1933 and 1934 prices generally advanced sharply and then dropped off.
At the present time the prices of cheaper merchandise are up from 15 to 25 percent
above the very low prices prevailing in the spring of 1933. In better and more
expensive merchandise, prices are up not to exceed 15 percent of the 1933 low
prices. Most of these price advances are due to advances made by the pro-
ducers; for example, in cotton textiles where the processing tax alone caused a
fairly sharp advance in all cotton products. In general it would be safe to say
that prices at retail are today from 10 to 25 percent higher than those which
prevailed during the low price point of early 1933, the higher advance being in the
lower grades of merchandise.

Senator GORE. Have you computed the number of hours that you
received after the reduction from 48 to 40 hours a week plus the new
employees, how many hours of work did you get on a per-week basis
now, including all of your employees, as compared with the hours of
work you got before the code went into effect?

Mr. FILENE. We cannot run more than 40, and that is strictly
observed, and the result of that is that it makes a better life for most
of the employees. Voluntarily or involuntarily they used to stay
over hours;you mean-

Senator GORE (interrupting). I did not mean that. That is, how
many hours one individual works. What I want to know is how
many hours all of your employees combined work now per week as
compared with the number of hours work you got per week before
the code.

Mr. FILENE. The total number of hours worked by all the em-
ployees?

Senator GORE. Yes.
Mr. FILENE. I cannot tell you. I do not carry that in mind. I

will answer all of those questions if you will give me a questionnaire,
and Pive it to vos ex,-ctlv.
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Senator GoRe. The prices of the goods that pass over your counter,
could you give us any idea as to the price level in general now as
compared with the prices before the code went into effect?

Mr. FILENE. I should think that the price level would be lower,
not higher. You cannot sell the customers what they cannot buy or
pay for. In many lines in the last 2 or 3 years there are more beautiful
and better goods that have come out at lower prices than before.

Senator GORE. So that some prices at least have gone down?
Mr. FILENE. The general tendency I should say in our class of

goods-and you have to bear in mind that there is a style element
that comes into it more than in most businesses--they are men's and
women's clothing and furnishing goods. In our class of goods it is
largely a matter of competition and as trade has been not as good, as
you know during these years, the competition has been fiercer.

Senator GORE. The price level has gone down notwithstanding the
increased cost you spoke of a moment ago?

Mr. FILENE. I think so.
Senator BARKLEY. Mr. Filene, in addition to being a substantial

merchant, you are something of a student of public affairs and eco-
nomics, are you not?

Mr. FILENE. I am charged with being that. I give most of my
money and most of my time outside of busi,,ess to the study of prac-
tical economics, the next step forward.

Senator BARKLEY. From your study and observation and experi-
ence, taking into consideration the multiplicity of machinery for the
production of goods and the mass production which we have developed
in this country, do you believe that we may expect to have in a
reasonable time if at all a return to such conditions as will absorb all
unemployment without a still further reduction in the hours of labor?

M'r. FILENE. I should thk as first aid to the injured, a reduction
of hours of labor is required. More than that, in order to absorb that
enormous production, people must have leisure enough to use up the
goods. If you are going to produce as nitny automobiles, people
must have time to run the automobiles and use them up and want new
ones. I think there is no such thing as overproduction. The mass
of people are only too eager to buy all that we produce, and the average
man wants and strives toward getting everything that the richer
people have been using, and most of those things can be made under
mass production and produced at a price reasonable enough with fair
wages so that the masses can buy them.

Senator BARKLEY. Assuming that there is a certain quantity of
goods required and a certain other quantity that would be salable if
the people had the time and the opportunity and the purchasing power
to satisfy normal demands, is it not almost automatically true that a
reduction in the average hours from 40 to 30 would spread employ-
ment among a sufficiently large number of unemployed to make
possible that leisure time as well as the increased purchasing power
to which. you refer, which would automatically increase the normal
demand for commodities and goods ind merchandise?

Mr. FILENE. I think that is true. I want to modify it, however;
that in the study that I made of the 30-hour week, the immediate effect
has some drawbacks. It might be perhaps better to consider going
by stages and go to 35, say; but eventually the greatest production
is possible under 30 hours just as much as under 40, because the
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wastes in production and distribution, and I am not talking of the
waste in material and I am not talking of guesses, but of studies we
have made, the waste in production and distribution is almost
incredible.

We have been running our production and distribution-with the
exception of such well-managed firms as the General Motors and Gen-
eral Jilectric who run on fact-finding research-we have been running
them on hopes and guesses and wishes, and you can see by what I
told you about our basements, that we get these large amounts,
enormous amounts of goods at. less than cost constantly, because there
is no planned production, and if a manufacturer produces rightly,
you see, then other manufacturers jump in until too many manufac-
turers are producing that right thing for the moment, and they cannot
find an immediate market.

Under the codes, that is one of the things that has not been attacked
but that could be taken care of because if the codes bring all of the
people in the same line of business together, they will gradually learn
th" -can increase their market by raising wages, and I would just as
lief pay double wages provided I know no competitor directly or
indirectly can beat me by competing or cutting wages down.

Senator BARKLEY. Can any concern like yours or any similar insti-
tution make a material reduction in the hours of labor and at the
same wage under competitive conditions unless all others similarly
situated do the same?

Mr. FILENE. I think not. You might do it temporarily or
sporadically.

Senator BARKLEY. Taking it by and large over the country as a
whole, in order to be effective it must be universal throughout?

Mr. FILENE. Absolutely. I am in full agreement with that.
Senator GORE. If the hours were reduced from 40 hours a week to

30 hours a week and the same payment was made for 30 hours as for
40, that would of course increase the labor cost per unit of time?

Mr. FIL ENE. I do not think there is anything more fallacious than
the idea that high wages necessarily increase unit costs.
Senator GORE. Not necessarily, depending upon machinery and

methods of manufacture and so on, but assuming other factors to be
eaual and taking the situation as it is. When the codes go into
effect and if the codes go into effect and with a reducing of hours to
30 a week and you pay as much for 30 hours a week as you do for 40
hours a week, would that not increase the cost?

Mr. FILENE. It might temporarily, but I want to go on record
here that we can produce as much wealth in general production under
30 hours as wc ever produced under 48 or 40 hours, because under
that pressure of the need of the compulsion of the increased expense
then in order to make profit, we would have to fight and conquer the
incredible waste that exists in our businesses and all of the businesses
and all production and all distribution.

Senator GORE. You think there is waste enough to conquer in
order to increase the efficiency and absorb the increase?

Mr. FILENE. I am sure of that, Senator.
Senator GORE. You remarked a while ago that no person has a

natural right to go into a business that was overproducing. -What
would you have that party do if he wants to and finds all of these
resources and all of the business preempted or preoccupied? He



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1441

might be potentially the most efficient man that could go in. If you
have him on your hands, what would you do with him?

Mr. FILENE. There is unlimited demand for anything that can be
produced at a price the people can pay. People are perfectly willing
to buy all of the things that richer people bave been buying.

Senator GORE. And prices tend to correspond with costs. That
was my other point. Whether you could continue to cut hours down
and pay the same amount of wages for the smaller hours as for the
longer, and avoid increased costs resulting in the increased prices,
and the increased prices resulting in the decrease of consumption.

Mr. FILENE. The American market, Senator, can be doubled or
trebled if people can be given the buying power. If you get a 30-
hour week-and I do not want to go on record here as maintaining
that 30 hours a week is immediately feasible-

Senator GORE (interposing). Do you not think that ought to be
flexible all the time and adapted to the requirements?

Mr. FILENE. It may be necessary to approach 30 hours with a step
in between of 35, but this is sure, that if we reduce to 30 hours, we
will so greatly increase the number of employed, so greatly increase
the buying power of our market that the result will be a very great
leverage on reducing of prices both in production and in distribution,
and especially in overheads. If I can sell, Senator, two or three times
more than I have been selling, my fixed rent and all other fixed over-
head expenses are reduced accordingly; are they not?

Senator GonRE. That is immaterial,ut I agree with your philosophy
entirely on that side of it, but I was wondering whether you could
continue to pay a fixed number of laborers increased wages for reduced
hours, or the same wage for reduced hours and put on the additional
employees that you mentioned whose wages would be added to your
normal outlay on wages, and avoid an increase in the cost and an
increase in the price. You said a moment ago that if you could reduce
the price to bring it within the people's purchasing power, you could
double or treble their purchases. That is undoubtedly true, but what
I am getting at is, can you continue to increase costs without increas-
ing prices, and when you increase prices, while you have added to
some people's purchasing power, you subtract from the people's
purchasing power who have to buy this stuff at the increased prices,
and maybe they have not got any increase in their purchasing power.

Mr. FILENE. Well, as a businessman who has been pursuing studies
of business all these years, I believe that the best thing that could
happen to my business and to all business would be to largely increase
wages and salaries, and that can be done if we take wages and salaries
out of competition, and that can be done if no competitor can pay less
or work more hours than I can. But that can only be done, gentlemen,
under the codes. You realize that.

I worked as a boy in a store in Lynn. The Lynn stores could have
done all of their week's business-I figured it out in a careful study-
in 2 days of the week, but they kept open every night until 9 o'clock,
and on'Saturday until 12 or 1 o'clock, and we triedto cut down so as
to have two evenings a week to free us people. I was working in the
store and trying to pass a Harvard examination, and I had to work
on Sundays and holidays in order to do that, because the store was
kept open so many hours. We finally got all but two of the retailers
to agree to close two evenings in the week, and then because those two
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would not change, I worked all of those years, 6 days a week every
ht until 9 and Saturdays until 12 or 1.
f you abolish the codes, you cannot control these chiselers. You

can help thegn in spite of themselves, and that is perfectly feasible,
and yet you cannot do that without the cades that will put all of the
people in and coerce them if they won't voluntarily see the light.
I senator B3ARKLEY. If every store in Boston or any other city in the
sontry stayed open 6 hours a day for 6 days and everybody under-
stood that, they would sell just as much goods during those 6 hours
or those 36 hours a week as they would sell if they stayed open until
10 or 11 o'clock every night, would they not?I Mr. FILENE. You are right. You take our store. It is probably
in as good a position as any store in the world, at the junction of the
underground and at the junction of the principal busines3 streets of
the city, with subway entrances and all that sort of thing, and I doubt
whether our store-let me put it another way. I feel certain that we
could easily do all of our business in 6 hours, and when the customers
knew tl'.at they had to go there during certain hours they would come
just the same as they go to banks for certain hours, you know, to
deposit or withdraw money.

Senator BLACK. I want to ask Mr. Filene one or two questions.
Mr. Filene, your testimony with reference to the continuation of the
N. R. A.-I want to see if I correctly understood you--do you favor
price-fixing?

Mr. FILENE. I absolutely am against it with all of my power.
Senator BLACK. Then, so far as your testimony with reference to

the continuation of the N. R. A. is concerned, you do not wish to
be placed upon record as favoring price-fixing in any form by codes or
otherwise?

Mr. FILENE. Thank you for the question. I do not want to be on
record for price-fixing by codes or otherwise. What I said, at the
beginning of the codes, what I thought when the codes were being
made, was that in order to get it across some price-fixing might be
necessary for a time such as price-fixing for some agricultural and raw
materials. But I said with reference to price-fixing iii general, that
price-fixing will succeed when fishes chase lions, and not before.

Senator BARKLEY. You are not referring to kingfish? [Laughter.]
Mr. FILENE. Don't frighten us with those bogeys.
Senator BLACK. That being true, I also understand what you are

arguing for is Federal legislation by the continuation of the N. R. A.
or by such legislation as the Congress adopts that will protect maxi-
mum hours and minimum wages?

Mr. FILEN. IN hat do you mean by maximum hours?
Senator BLACK. Maximum hours as a maximum in the work week.

As I understand it, what you have argued here for and discussed very
intelligently and very clearly and forcibly is that we need some kind
of law which will provide against some people working excessively
long hours and thereby driving their competitors to do the same
thing.

Mr. FILENE. Exactly.
Senator BLACK. And you think we need some kind of law which

will protect those engaged in business from being compelled to compete
with others who work on sweatshop or starvation wages, and that
in the main is what you have been presenting to the coinnttee,
is it not?
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Mr. FILENE. Exactly. And I should like you to consider whether
it would not be wise to et into the codes also that when the members
of the code agree to raising wages, that those minimums shall then
be raised and enforced according to the majority vote or whatever
vote of the members of the code that they agree on as constituting
their decision. The minimum wage is not high enough to make great
prosperity. You know that.

Senator BLACK. Your object, as I gather it, is to increase the
income of the purchasers of the mass production in this country?

Mr. FILENE. Exactly. In the age of scarcity, it was not necessary
to have the masses buy very much. It was the classes that could
take care of surpluses and were looked upon for profit. Even when
I was a boy and we had a popular store, we thought that the profit
came out of the hgih-priced goods. That has all gone by. The
automobiles keep 4,000,000 directly or indirectly employed and
making them customers, and if employers did not employ them at
more than minimum wages, they could not buy any automobiles
eve , credit.

Senator BLACK. One other question. You were diverted in your
discussion of the unit prices when you made the assertion that it was
not necessary either to reduce production or increase prices if we
reduce hours. As I gathered your statement, it was that the unit
cost of production would not necessarily be increased by reason of the
fact that the standing ordinary expenses of taxes, management, in-
surance, rent, and interest continued to operate whether a factory
runs 1 day a week or 2 days a week, that your idea is to increase the
purchasers, thereby increasing the product, thereby expanding pro-
duction from 1 day to 6 and distributing the standing ordinary ex-
penses among a large number of units of production so that you would
not increase the unit cost of production, but you could decrease the
unit of production?

Mr. FILNE. Exactly. I wish I could say it as well as you say it
for me. It is the common mistake to think that high wages neces-
sarily make high unit cost. You take our textiles, for instance. The
unit cost of the textile with wages that are not high enough, yet in the
textile we pay incomparably higher wages than the wages paid in
India, but the unit cost of our textiles is less than any production in
India where the workers get 10 cents or 12 cents a day.

Senator GORE. That is the reason we could compete with them
without a tariff, is it not?

Mr. FILENE. I came back in September 1933 and I issued a state-
ment that I had been a low tariff man all my life, I had been a 100
percent gold-dollar man all my life, and I had been an internationalist
all my life, and I reneged on all three. Our country has got to be
just to the 125,000,000 people here before it can be generous to the
world, and there is no use in making noble futile gestures in conditions
that are as clearly seen as the coming of either revolution or war in
Europe and where there are high barriers to all kinds of trade. There
was no use making abstract theoretical generous gestures in a condi-
tion when all of Europe was afire-

Senator BLACK (interposing). Will you let me continue my ques-
tion?

Senator GORE. You have been wrong about those things you men-
tioned, have you not?

Mr. FILENE. Yes.
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Senator GORE. Might you be wrong now?
Senator BLACK. A lot of opinions have changed, and a lot of people

have changed their opinions through life, haven't they, Mr. Filene?
Mr. FILENE. It is the hardest thing in the world to do.
Senator BLACK. May I continue with my question?
Senator GORE. I have to leave. May I ask a couple of questions

more?
'Senator BLACK. I thought you had finished awhile ago. But that

is perfectly all right.
Mr. FILENE. May I say this, Senator Gore? I said in that state-

ment that inevitably and finally there is no peace and prosperity
in the world unless the nations do get together as the States of our
country were forced to get together for their own prosperity and
protection, but under these conditions, the conditions that are more
clear now than they were in the fall of 1933 but were evident then,
I said that I wouldhave to chaaige my previous position and I be.
lieved my opinions or my conclusions were sound in regard to these
things, that we could not have N. R. A., and that we could not raise
wages if the other nations could dump their goods on to us in order
to raise money to pay for their war preparation. You see what Japan
is doing, with their money, the yen sc depreciated as to make coin-
petition inpossible-do you realize huw much it is hurting our
people?

Senator WALSH. I realize that particularly
Mr. FILENE, (interposing). Our textile production is on the way out.
The CHAIRMAN. Let us keep to the N. R. A., gentlemen.
Senator BLACK. Senator, I have some further questions I want to

ask.
Senator GORE. Does the minimum wage tend to become the fixed

or maximum wage?
Mr. FILENE. I am afraid it does. There is a tendency I found

over the country, but it is largely due of course to the depression and
the bad times. Men are so hard up that business chiselers can send
men away and replace them with men who work at the minimum
wages.

Senator GORE. You are willing to fix wages, which is an element
of price, but you are not willing to fix the prices themselves?

Mr. FILENE. Absolutely not.
Senator GoRE. You stated a while ago, and I agree with you if I

understood you, that you favored improvement as far as we can have
it in our present system of distribution?

Mr, FILENE. Yes.
Senator GOtE. I want to ask you whether you favor a curtailment

of production?
Mr. FILENE. Absolutely not. I think it is the most stupid thing

in the world to try and remedy bad mistakes by swinging the pendu-
lum, to the other extreme; that instead of learning how to distribute
production, we try to remedy it by curtailing production.

Senator GORE. Then you do not think we can end want by destroy-
ing wealth?

Mr. FILENE. Absolutely not.
Senator GORE. Then you are not quite as stupid as I thought you

were.
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Mr. FILENE. Thank you. That is high praise from you, Senator.
[Laughter.]
Senator BLACK. It is on that question that Senator Gore asked you

that I was about to ask you another question. Do you think we have
improved the wealth of this country by having our system opera te in
such a way that our shoe factories frequently run I or 2 days a week
while the people need shoes? Has that increased wealth or has it
tended to abolish it?

Mr. FILENE. That question answers itself. It is one of the stupid
mistakes of us business men.

Senator BLACK. We had here a few days ago a man who was in the
furniture business who said that for 5 years the average operation of
the furniture factories had not been as much as 33% percent or more.
That is what you are opposed to, is it not?

Mr. FILENE. Yes.
Senator BLACK. Stopping those furniture factories from operating

when people need the furniture.
M1 r. FILENE. That is one of the things I have specially studied,

furniture production. If you take an average piece of furniture,
these better pieces even, and you put it alongside of a Ford or E Chevro-
let and you get engineers, not opinions, but engineering examinations
of costs of material and labor, and so forth, you will find that the furni-
ture in the price to the consumer is at least 10 times overvalued. The
time is coming, I have said again and again about furniture, when
furniture will be handled-and the transportation of it is very bad, it is
stone-age transportation and handling-the time will come when
furniture will be so low-priced that the factories will be kept busy and
the people will change their furniture-the women will change their
furniture the way they change their dresses, and they buy new dresses
all the tine.

Senator BLACK. And the only way that the furniture factories and
the shoe factories and the. clothing factories and the other factories
will manufacture under our econonuc system is to have customers who
can buy their goods at a profit, is it not?

Mr. FILENE. Absolutely.
Senator BLACK. And'you are proposing a plan of reduction of

hours and increasing the income of the purchasers of these businesses
to stop this wanton destruction of potential wealth and to require
our great productive capacity to run for the benefit of the people, all
of the people, instead of having them operate a day or two of the
week to supply only the richest and the most favored?

Mr. FILENE. Exactly. You can see, Senator, well, let us exagger-
ate. If a sofa cost $100,000, they would not buy any sofas. If a
sofa cost $1, they would change sofas and add new sofas the way
they buy these cheap and handsome dresses they are making.

Senator BARKLEY. They would have to reduce wages if sofas only
cost a dollar.

Mr. FILENE. No, Senator. T, .t is something too we make
mistakes on. Sofas will never come down to a dollar-of course
there can always be trash and fake stuff made, but finally as a general
rule, market prices on goods can come down only if the workers earn
enought to warrant mass production. It is an exaggerated statement
of course when I price a sofa dollar-but no goods can come rown to
be very cheap unless they are sold freely and are good enough so that
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the customer will come back, and they can be produced by the methods
by which they can be produced so cheaply, and that means mass
production, and the customers have got to buy them and be satisfied
with them and come back right along for more. When you get a
low price on that principle it is going to stick.

Senator BARKLEY. How long will it take for that sort of a millenium
to arrive?

"r. FILENE. It is not a millenium. You can go back in history
right along. When a new epoch comes, the whole fight is because
the methods that were successful in the past are stuck to. Naturally.

All of our training of the race has been to try and conserve what we
had gained. Now we have come to a new time, and in that new time-
-well, as I said before tj.at I think we could get back to where all our
people could have work by fall provided we business men should get
really together under the N. R. A.

You must, however, get many codes changed because you know that
a great many of the codes were made by special interests, and big
business men with limited outlook. May I tell you just a story that
happened in San Francisco, that perhaps will clear what I have in
mind.

The barber in San Francisco charged 60 cents for a hair cut.
And I said, "Is that the general price here?" He said, "Yes; it is a
code price." I said, "Can all of your customers afford to pay it?"
And he said, "No." I said, "What happens then?" Ie said,
"Their wives cut their hair or something of that kind."

Senator BARKLEY. That would not happen but once, would it?
Mr. FILENE. I am a bachelor; I don't know. [Laughter.]
I said, "Do the little barber shops that outnumber you 10 to 1 or

20 to 1, charge 60 cents?" He said, "Yes; they must, but their cus-
tomers cannot pay it." I said, "How come?" Ie said, "The little
ones have not got the time nor the money nor the brains to go to
Washington and put up their case for a code, and those of us who
went-" -this was said in one of the biggest hotels, with a big barber
shop-"we could afford to do it because it paid us to do it." I said,
"How long will this last? What is happening to these little men?"
He said, "They have lost their trade largely, and anybody of their
customers who pays 60 cents would rather come to a swell barber shop
like ours, and we are getting the increased rate and they axe losing
their trade." I said, "How long will it last?" "They will get
together'and stop this gouging?" He said, "No; they have not got
the brains and never would get together."

When I came again-I had been over the country on this kind of
a study three times in the past 15 months; and when I came there the
next time to San Francisco I was very much interested, and as I drove
up to the hotel, I saw signs, "Haircuts, 15 cents, 20 cents, 25 cents"
in the little barber shops. I asked this barber what had happened
and he said, "They got together and abolished the code."

Senator WALSH. Thank you, Mr. Filene.
Senator LONETGAN. Mr. Filene, I would like to ask a question. On

fixing hours in commerce and industry, do you not think we ought to
be guided by the opinion of experienced men who are ethical as to the
number of hours?

Mr. FILENE. Absolutely.
Senator LONERiGAN. And that we ought not to do anything that

would be arbitrary as to the number of hours or anything else?
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Mr. FILENE. When you talk about experienced men, remember that
because I have grown rich in business does not make me wisely ex-
perienced, you know. I may have floated with the tide into wealth,
and that does not make me experienced, but if you mean that hours
ought to be fixed on experience and ethics, it certainly ought to but
what experience? That experience of the past? Then we wouid go
back to 14 or 16 hours.

It is the men who are wisely experienced now who realize that we
are in a machine age and we have come out of the agrarian age of
scarcity, and that we cannot only produce enough and more than
enough under present circumstances, but that if we do cut the hours
there is so much waste going on that we can more than make that
good, and if we raise wages we can more than make that good. The
result will be also if this present bad condition was allowed to con-
tinue you will greatly increase the danger that you are now realizing
and facing of the Huey Longs and Coughlins and Townsend followers,
most of them just as honest as you and I but who because they are
overstrained cannot stand more strain on top of the 2 and 3 years
of being out of work. If there were an abundance distributed on fair
wages, buying wages, those theories could not even have much of a
hearing. You would not have 30 million of them enrolled and a
growing enrollment all the time.

Senator COUZENS. Is there any reason for different hours for dif-
ferent industries, or do you believe that 30 hours, for example, would
be sound all over the Nation?

Mr. FILENE. 1 do not want to go down to saying that I am con-
vinced that we can immediately go to 30 hours.

Senator CouzENs. No; I am not asking you that. My question
related to uniform hours throughout the Nation.

Mr. FILENE. With some slight modifications, I think that under a
pressure of shorter hours, there is so much chance for improvement in
technique, in method, and especially in management, gentlemen. We
managers of big business, we think that we and God are the only
ones that know how to run them, and we are a little uncertain about
God, but under pressure I think with the shorter hours almost every
business can do it. Of course, there are certain things like hotels, but
even there you can just have different shifts, I imagine. My general
response to your question, Senator Couzens, is, yes.

Senator COUZENS. I mean that they can be uniform.
Mr. FILENE. Yes; I think in general.
Senator COUZENS. Without any exception?
Mr. FILENE. I would like to have a chance to hedge on that if it

came to some special kinds of business or trade.
Senator LONERGAN. I want to digress. I know of your interest in

humanity. If we are to have all of this leisure in commerce and in
industry, have you given thought to the necessity of a national plan
so that the leisure time can be profitably and pleasantly occupied?

Mr. FILENE. That is very important, but I want to emphasize
that we people who have money and if we have leisure we never
learned how to use leisure until we had it. The best education for
leisure is leisure. Do you get what I mean?

Senator LONERGAN. Yes.
Mr. FILENE. All I remember when we were working 14 hours

employers said that the people were going to tear up the country and
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ruin it and do every horrible thing if we cut the hours and if we gave
them more leisure by cutting hours to 12, and when we cut from 12
to 10, you remember the outcry, don't you? What was going to
happen? And we have adjusted ourselves, and we are adjusting our-
selves to 8. We are going to adjust ourselves to a shorter time. Mr.
Kettering, of the General Motors, said to me a little while ago that we
have no conception yet of the possibilities of increasing our power and
our production, and within a few years we will look back upon the
present enormous production as small comparatively with what is
coming. And you know who Kettering is; he is probably the best
mind we have in that kind of thing.

Senator WALSH. I am sorry that we have to hurry on as we have
several other witnesses.

Mr. FILENE. May I say that I hope you have a chance, in making
these codes, to consider whether it would not be wise to make labor
fix its own code of fair practices just as you have made business men
do it. I think if you want some way of approaching this great num-
ber of strikes and labor troubles, the approach is through making
labor fix its own code of fair practice, and not to adopt it until it is
measured up against the common need and the rights of the masses
of the people, and it will probably conflict so much with the codes
that we business men have made, that there will have to be adjust-
ments between us. You might hire the stadium and put a group of
labor men and a group of business men together to fight it out.

Senator GoRE. You referred to a subject a while ago that to me is
the riddle of the Sphinx, and that is that Japan is increasing her ship-
ments particularly cotton goods to the United States. That is true.
But Japan is the largest purchaser of raw cotton from the United
States. She buys about 1,700,000 bales a year, which one-third or
more than a third of our whole exports. Japan can only pay' for this
raw cotton she buys from us by shipping some sort of things to us
in exchange. What is your solution for that?

Mr. FILENE. Under present circumstances it is wholly a question of
barter. We have got to allow to come into this country only such
things as will not take the diminished amount of work away from our
workmen. You take this very question of cotton. I think, Senator
Gore, you undoubtedly would prefer that this cotton from America
which you say they buy should be worked in America rather than
made up in Japan under present conditions in America.

Senator GoRE. I certainly would if you could find a market here
where you would give employment to people and find a market which
would clothe our people.

Mr. FILENE. The market is made by employing them to make
textiles and shoes and all thew other things. It is the wages that make
the market.

Senator GoRE. If we had a market for all we produce-and I appre-
ciate the gravity of this-but our cotton farmers down South have a
right to a market for their raw cotton, and until they get the market
at home, how is Japan to pay for this raw cotton? Of course you
know that all of Japan's exports combined last year amounted to less
than 30,000,000 gold yen a month.

Mr. FILENE. They brought in 25,000,000 yards of textiles into this
country this year.

Senator GoRE. More textile this year than all the other years, was
it not?
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Mr. FILBNE. I do not want you to accept my figures as exact,
because I have not looked them up recently, but I think it was 7 or 8
million yards lest year, and already this spring they have brought in
25,000,000 yards.

It is a great deal better for our workmen to manufacture that cotton
here.

Senator GORE. More this year already than last year.
Mr. FILENE. Let me ;, y this, Serator: I believe that we cannot

have a lasting prosperity in this country unless the farmers are pros-
perous. I believe the farmers have got a definite case. Their goods
have to be sold in world competition at world prices, their export
goods; and they have to buy things under a high tariff, and that is
not a fair deal. We have to find some remedy, and we can find some
way. If there were time, I would like to tell you about it.

Senator GORE. That is what we want, a way, without hitting our
cotton farmers over the head, in order to serve the cotton manu-
facturers.

Mr. FILENE. If you will allow me, I would like to send you a study
of the possibility, a study which I have made, if you have any time
to read the mass of statements you must get.

Senator GORE. Thank you; I would.
Senator WALSH. Mr. H. A. Phillips, chairman of the Code Authority

of the Lace Manufacturing Industry?
(No response.)
Senator WALSH. James M. Butler, Columbus, Ohio?
(No response.)
Senator WALSH. R. B. Pitts, Camden, S. C., representing the

Hermitage Cotton Mills.

STATEMENT OF RUBEN BURTON PITTS, REPRESENTING HER-
MITAGE COTTON MILLS, CAMDEN, S. C.

(The witness was first duly sworn by the chairman and testified as
follows:)

Senator WALSH. What is your business?
Mr. PTTs. The Hermitage Cotton Mills.
Senator WALSH. Are you the owner or manager of these mills?
Mr. PITTS. I am president and largely the owner.
Senator WALSH. How much time Jo you want?
Mr. PITTS. About 5 minutes.
Senator WALSH. Proceed, please.
Mr. PITTS. This is a letter addressed to the Committee 'on Finance.
I represent Hermitage Cotton Mills of Camden, S. C., a small

independent unit of 412 narrow looms, owned about 95 percent by
local Camden people. I am not familiar with proper procedure
before your committee, nor owing to unavoidable circumstances havo
I been able to secure the presence here of our attorney, therefore, I
an presenting in letter form a very condensed statement of our
situation.

Senator WALSH. Do you want the letter put into the record or
would you like to read it?

Mr. PITTs, This is all that I have to present unless you wish to ask
me some questions.

Senator WALSH. Very well.
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Mr. PrTTs. First, I believe that the general tendency of the Cotton
Textile Code is favorable to the larger manufacturing uiits and in its
practical operations the small plants are being discriminated against.

Second, theoretically, small plants do not pay as high wages as
larger plants. We, ourselves, have believed in good wages and in
the past have paid and are now paying what we believe to be above
the average in our territory for similar work. I do not believe that
&small plants can continue to operate and continue to pay high wages,
unless they are relieved from certain restrictions imposed by the
Cotton Textile Code.

Third, our plant and its productive capacity are today approxi-
mately the same size that they have been for a long term of years.
We have not increased the size of our plant nor purchased other
plants, nor combined with other plants. Operating under the code
we were obliged to throw out of employment about 17% percent of
employees and we areproducing considerably less than at any time
since before the World War. On the other hand, there are many
manufacturing units that, under the code, are producing more than
they have ever produced in their recent history.

Senator WALSH. Is that true today that there are some cotton
plants producing more than ever in their history?
Mr. Pi ns. Ever in their recent history. In the recent 10 or 12

years.
Senator WALSH. Are you referring to cotton yarn or cotton cloth

manufacturers now?
Mr. PITTS. Cotton cloth. I know that to be a fact.
Senator WALSH. The information from all of these cotton-cloth

manufacturers that comes to me from the North and South is that
they are all ready to close up.

Mtr. PITTS. I do not mean to indicate that the whole industry is,
I have no statistics on that.

Senator WALSH. I understand.
Mr. PITTS. Fourth: I do not believe that the code authority should

be allowed to exercise any control over the amount of our production.
If, however, such control is exercised, I think it should be based upon
a percentage of prior production for a given period of years.

Fifth: Under reduced production the cost of overhead and fixed
charges have increased greatly and now compose so great a part of
our whole cost as to be unduly burdensome and I believe constitute
proportionately a great disadvantage as compared with larger units.

Senator WALSH. In other words, instead of a reduction such as
was recently made under the code, a reduction of employment from
40 to 35 hours, you would urge that production be on a percentage
basis of what each factory has produced in the past?

Mr. PITTS. We do not object to the 40 hours.
Senator WALSH. It is about to be reduced to 35 hours,
Mr. PITTs. That is under a curtailment program. I am speaking

of the existing formal code regardless of curtailment. I might say
that in curtailment, I do not believe the curtailment is exercised pro-
portionately in proper ways, because some plants that are running
certain ways are not curtailing at all compared to what they have
been running.

We do not ask any favors, nor do we wish any exemption from wage
or hours -of labor provisions. We do wish the privilege of getting
from our small plant the highest possible amount of production from
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each machine in order that we may continue in operation and furnish
adequate wages and regular employment to our workers,

STATEMENT OF CHARLES H. LIPSETT, NEW YORK CITY

(The witness was first duly sworn by the chairman and testified as
follows:)

Senator WALSH. What is your residence?
Mr. LIPsETT. 91 Central P ark West, New York City.
Senator WALSH. And your business?
Xfr. LipSETT. Publisher of trade papers.
Senator WALSH. Are you representing yourself or all of the trade

papers?
Mr. LIPsErT. Representing the waste-paper industry.
Senator WALSH. How much time would you like?
Mr. LiPSETT. This involves what we would call combinations in

restraint of trade, and I am afraid it will be quite a little lengthy;
possibly 12 minutes or so.

Senator WALSH. You may proceed.
Mr. LiPsMTr'. First, Mr. Chairman, I want to outline that, as my

telegram indicated-that I am appearing for an industry who as
individuals do not dare to appear in this particular matter.

Senator WALSH. I will read your telegram for the benefit of the
committee. [Reading.]

As a member of the Senate committee investigating the N. R. A. your attention
is respectfully directed to the bankrupt conditions in the waste-paper industry
caused by the monopolistic control of paper-board mills in both the purchase of
their raw material waste paper and their sale of the finished product, paper board.
The waste-paper dealer is compelled by virtue of the cooperative and monopolistic
action of the mills to accept the sharply below cost prices set by the mills regard-
less of its value in relation to the sales price of paper board and regardless of supply
and demand. Complete control is manipulated of such supply and demand by
mutual arrangements of board mills and through captive waste-paper plants
owned by certain mills. Practices of board mills constitute a direct attack on
the N. R. S. and N. R. A. labor regulations in the waste-paper industry. The
board mills are using the N. R. A. and their code as a means of oppressing the
waste-paper industry and gouging their consumers. If present conditions are
permitted to continue it can only result in widespread ruin among thousands of
small waste-paper dealers while board milis themselves are making exhorbitant
and unwarranted profits. State the time of my appearance before your com-
mittee. Trade in general is reluctant to make formal complaint by fear of boy-
cott and reprisal by mills. I will supply names of witnesses who will be able to
substantiate the charges herein contained.

I understand you want to talk on that subject.
Mr. LIPSETT. Yes, sir.
Senator WALSH. You may proLeed.
Mr. LIP'SETT. I am presenting these facts in behalf of the waste-

paper industry which employs directly between 25,000 and 30,000
workers and collectors who gather waste paper of every description
from every conceivable source. This industry also affects about 200,-
000 additional workers in affiliated industries. The waste-paper
dealers and shippers sort and pack this paper and prepare it for use by
mills that manufacture paper board. The waste paper constitutes
the raw material for the board mills.

Under the waste material N. R. A. code, waste-paper dealers and
shippers are called upon to pay their thousands of workers a minimum

119782-S n .--- 1
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of $12 a week and permit them to work no more than 40 hours a week.
This is what they are supposed to do under the N. R. A.

The board mills however, who buy the waste paper from these
dealers and shippers, have created such market conditions that many
dealers have been compelled by sheer necessity to work their em-
ployees as high as 60 hours a week and in many instances the weekly
wage instead of being $12 has been as low as $6. In other words, the
b siness tactics of the board mi.s are such that they are compelling
the sweating of the labor that provides them with their raw material.

During the past year and a half, the board mills have reduced the
purchase price of the raw material about 50 percent and advanced the
selling price of their finished product at least 25 percent, thereby
increasing their profits in some instances as high as 700 percent.

Senator BLACK. Have you the names of these companies?
Mr. LIPSETT. I have them further on.
Senator WALSH. Are the board manufacturers under a code?
Mr. LIPSETT. I believe they are; yes.
In the East, the board mills have delegated a large New York

firm to do their buying of waste paper for them. While this firm
appears to be an independent agent, it is a known fact that the
Robert Gair Co., one of the very large board mills in New York,
owns either 50 percent or 51 percent of this company's stock. The
Robert Gair Co. dictates to this firm what it should pay for its waste
paper. Besides buying for the Robert Gair Co., the firm also does
the buying for other board mills, making a total purchasing power
of about 65 percent of the consuming capacity in the East.

This creates the situation where Robert Gair Co., itself consuming
almost 40 percent of the waste-paper production in New York, acts
through its subsidiary as purchasing agent for its competitors, thereby
arbitrarily keeping the price down to a low level.

The board mills apparently are under an agreement not to buy
waste paper from other sources and under no circumstances to pay
a higher price than that set by the Robert Gair Co.

As a result of this agreement, the board mills buying through their
central agency have forced the price of waste in New York down to
$2.50 a ton.

In their effort to stay in business, waste-paper packers are resorting
to 50 and 60 hours a week work and from $6 to $10 a week pay, in
order to avoid bankruptcy, all struggling along, looking for relief.

My own conviction is that in preference to working for this starva-
tion wage and doing work that requires hard physical labor, many
workers prefer to remain on the relief lists of their various localities.

So much as to what the board mills are doing to the waste-paper
dealers. Their violation of the antitrust laws might be condoned if
their own business were in such precarious state that they were losing
money and were making a last effort to salvage h"eir business. That
however, is by no means the situation. The profit record of the
board industry not only supplies a striking contrast to that of the
waste-paper industry but also furnishes clear proof of the success of
their conspiracy and combination in restraint of trade and of the
terrible toll it has taken of the waste-paper industry in order to make
,these excessive profits possible.

The following table shows the comparison of profits of some of the
paper-board. mills for 1934 as compared with 1933:
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Container Corporation of America, net profit after charges and taxes:
1934 ------------------------------------------------ $1,112,711
1933 ---------------------------------------------------- 140,921

Robert Gair Co., Inc., net profit after charges and taxes:
1934 ---------------------------------------------------- 935, 422
1933 --------------------------------------------------- 313,477

Eddy Paper and subsidiaries:
Net income, 1934. ----------------------------------------- 360,648
Net loss, 1933 --------------------------------------------- 355, 500

Senator BARKLEY. Where do you get those figures?
Mr. LIPSETT. From the figures filed by the companies in the various

trade publications. Their official annual statements.
Hinde & Dauch Paper Co., of Canada, Ltd. (controlled by Hinde &

Dauch Paper Co. of the United States):
Net income, 1934. ----------------------------------------- $201,683
Net income, 1933 ------------------------------------------ 88, 589

Sutherland Paper Co., net profit:
1934 --------------------------------------------------- 440,733
1933 ---------------------------------------------------- 307,087

Consolidated Paper Co.:
1934 -------------------------------------------------- 1,819,000
1933 --------------------------------------------------- 814,000

It will be noticed in the case of the Eddy Paper Co. that the 1934
profit increase over 1933 amounts to 715 percent. In the case of the
Container Corporation of America, the increase in profit for 1934 over
1933 amounts to 689 percent. In the case of Robert Gair Co., the
increase in profits for 1934 over 1933 amounts to 198 percent. In the
case of the Consolidated Paper Co., the increase in profits for 1934
over 1933 amounts to 122 percent.

These exorbitant profits in 1934 were possible when the selling
price of chip board (the finished product) was $32.50 per ton and the
purchase price of mixed paper (the raw material) was $5 per ton and
the selling price for news board (the finished product) was $35 per
ton and the purchase price for folded news (the raw material) was
$7 per ton. Since 1934, the selling price for cbip board has been
increased 20 percent to $37.50 per ton while the purchase price for
mixed paper has been decreased 50 percent to $2.50 per ton and the
selling price for news board has been increased to $40 a ton and the
purchase price for folded news has been decreased to $4 per ton.

Mixed paper is used in the manufacture of chip board and folded
news is used in the manufacture of news board. Therefore the spread
in the price between mixed paper and chip board in 1934 amounted
to $27.50 and at which price the board mills during 1934 made such
tremendous profits, whereas today the spread between the selling
price of chip board and the purchase price of mixed paper amounts
to $35 per ton. The spread in 1934 between the selling price of news
board and the purchase price of folded news was $28 per ton whereas
the spread today is $36 per ton, indicating still greater profits for 1935.

The deplorable situation in the waste paper trade affects the entire
waste material industry of which it is a part and in which there are
employed between 200,000 and 300,000 workers. This situation has
been a source of great concern to the N. R. A. officials who recently
have conferred with me frequently with respect to enforcement of
N. R. A. wages and hours which seems to be hopeless as they are
helpless to compel enforcement.

The various efforts of the N. R. A. to assist the waste paper in-
dustry through the medium of an emergency order establishing
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minimum prices have been defeated by the antagonistic attitude
of the board mills who sweated and starved the paper stock dealers
in large production centers by refusing to place orders until under the
leadership of the captive paper stock plants, the dealers themselves
asked for its cancelation.

If the N. R. A. is to be extended I think that the Recovery Act
should make it impossible for any large industry to oppress its supplier
of raw material on the one hand, and virtually hold up the consumer
of its product on the other. Certainly the N. R. A. should safeguard
the thousands of workers who are suppliers of raw materials and are
dependent upon an industry for their livelihood.

Senator WALSH. Does the N. R. A. admit violations by the board
manufacturers, and that they are powerless to correct them?

Mr. LIPSETT. I do not know whether they admit them by the board
manufacturers, but they do by the waste paper.

Senator WALSH. And that they are powerless to correct them?
Mr. LIPSETT. I do not believe they have been able to create the

enforcement.
Senator WALSH. You used the word "hopeless."
Mr. LIPSETT. I believe it is getting worse and worse all the time.

They cannot do a thing. They have not done a thing.
Senator BARELEY. How would you correct that unless you had

price fi~dng?
Mr. LIPSETT. I do not know how you would correct it except it

seems to me if the N. R. A. is permitting these large industrial firms
to get together and to develop a code for the conduct of their busi-
ness, there should be some sort of a safety valve there insofar as their
arrangements are concerned. That is, arrangements in the buying
of raw material or in selling their finished product.

Senator BARKLEY. Is the waste-paper industry under a code?
Mr. LIPSETT. Yes.
Senator BARKLEY. Which code is that?
Mr. LIPSETT, The Waste Material Code.
Senator BARKLEY. It is a separate code from the one invo! ing the

board manufacturers?
Mr. LIPSETT. It involves the waste material dealers such as scrap

iron, old metal scrap, and waste paper, in which there are about
three or four hundred thousand workers.

Senator BARKLEY. How long has this practice gone on of the board
mills and the others to which you refer?

Mr. LIPSETT. I believe it has been going on at least for a year, and
it formerly was quite a common thing with the board mills. The
records indicate that they have been investigated and I believe in-
dicted or ordered to disband at least four of five times in the past 25
years.

Senator BARKLEY. In other words, this practice went on before the
N. R. A.?

Mr. LiPSETT. It was taken in hand by the Department of Justice
and stopped, that is, the combination in restraint of trade practices
of the board mills.

Senator BARKLEY. How many board mills are there? You mean
by the board mills, those who make paper board?

Mr. LIPsET'. For paper boxes. We call them board mills. Their
entire product is waste paper.
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Senator BARKLEY. What is their raw material?
Mr. LiPsETT. Waste paper.
Senator BARKLEY. Exclusively?
Mr. LIPSETT. 90 percent.
Senator BARKLEY. Of course, if th. y are able to beat down the

price of waste paper, which is their raw material, and then raise the
price of the finished product, the only way to remedy that, it seems to
me, would be if they are to operate under a code, is to have the code
authorities given power to fix prices. Do you advocate that?

Mr. LIPSETT. The code authority to fix prices on waster paper?
Senator BARKLEY. Yes.
Mr. LIPSETT. There was an emergency price fixed for 90 days of

$8 a ton, and the board mills immediately stopped buying, knowing
that it was an emergency price. When the emergency was over, the
market just broke because everybody was anxious to sell, and the
board mills got the stuff at their own price.

Senator BARKLEY. Would a permanent price, so long as the codes
are to operate-

Mr. LIPSETT (interrupting). I would much prefer to see an open
market. I am a publisher of 13 different trade papers. Most of
them are in commodity lines. I do not approve of price fixing.
From my experience, I have found that it does not work out properly.
I would much prefer to see an open market especially on raw materials,
but in this particular case, you have your board mills who combined
to reduce the price of raw materials so that these men have to chisel
in order to keep in business; in fact, the labor cost on a ton of paper is
higher than the actual value that the dealer is getting for the paper
from the board mill, and on top of that they keep advancing the price
of the board.

Their profits are tremendous, terrific; fnd they are going to make
twice as much this year because they have dropped the price of waste
paper this year 25 or 50 percent from what it was last year, and they
have advanced the price of board again.

Senator BARKLEY. How. many purchasers are there among these
board men? How many units are there in the group that you call
the board mills?

Mr. LIPSETT. There are about 100 board mills in the United States.
Eighty or ninety percent of them are small ones. I imagine that
15 or 20 board mills would practically constitute 75 percent of the
industry.

Senator BARKLEY. Is there any substitute for waste material that
they could use in making board?

Mr. LIPSETT. Not in making board.
Senator BARKLEY. So they are bound to have your material?
Mr. LIPSETT. Waste paper is the raw material for making the

board.
The CHAIRMAN. Very well, Mr. Lipsett.
Mr. LIPSETT. I would like to put the rest of my statement in the

record, Mr. Chairman.
The CHAUtMAN. Yes.
Mr. LIPSETT. Mr. Leon Henderson, head of the Research and Plan-

ning Division, N. R. A., in commenting upon the operations and

1455
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the price position of the paper-board industry made the followingIf statement:
(Feb. 15, 1934-Ilearing on Mill Plan to Scrap Excess Plants]

I regard some of the testimony that was given today or suggested as highly
incendiary. I don't see how the administration can escape the influences that were
made that the National Paper Board Association is already on a voluntary basis
practicing this matched inch basis of control. * * * There i ansple evidence
that already the National Paper Board Association is practicing some form of
production control. * * * But if this industry is meeting sonmewhere, taking
its material and determining what -hall be the number of days that these plants
shall run they are in effect price fixing because there is a definite
relationship between supply and demand and price. * * *

I have been publishing trade papers devoted to raw materials for
about 30 years and I am very much concerned over the danger of the
entire waste paper industry being eliminated as the direct result of
the unfair manipulations of the board mills. Hence this complaint.

I have here ii list of witnesses who should be in position to supply
very ilhmuinting data in support of the charges contained in my
statement. It is respectfully requested that this list be accepted in
confidence and that no publicity be given to the identities of those
on the list. The members of the trade are ordinarily reluctant to
testify against the mills out of fear of being blacklisted later.

TESTIMONY OF E. R, HAROTH, SECRETARY OF SHEET METAL
AND ROOFING CONTRACTING INDUSTRY, BALTIMORE, MD.

(After having been first duly sworn by the chairman testified as
follows:)

The ('t1 AInMAN. Ilow long do you want before the committee?
Mr. ]lAlto'ri. About 10 minutes.
The ('IIAWTMAN. Very well.
Mh. IIA1IoT1E. Gentlemllen, the speaker is E . It. 1laroth, secretary

of the Sheet Metal and Rooting Contracting Industry of Baltimore,
and also a sinidl slicet-netjil contractor, perhaps one of the smallest,

We are sincerely grateful to be permitted to appear before you to
testify tand We want you to know we represent the majority of our
inlustry in Baltimnore, who are the small and medium shops.

It is not our purpose to attack the National Industrial Recovery
Administration but rather the manner of administration of its enforce-
ments. Though we were told at the beginning of this experiment
that industry would have to govern itself, it is unbelievable that the
Congress moint anything else but that the democratic principles
used in our form of government would also apply in governing the
Recovery Act. We find instead that the minority, so spoken of as
monopolistic interest, rules the roost cruelly ind czaristically for their
own selfish interests regardless of the rights of their fellowinen.

This does not only apply to the very large and major industries, it
follows right down' the ladder until it reaches the small man, the
tradesmen with theit small ;Ihops, who have not been so fortunate
as their big brethrenI in fortune, organization, and predominating
influcnees in their line of endeavor.

It is our purpose to show in our brief the methods to ride rough-shod
over majorities by these all-powerful minority groups, code authorities,

(Brief referred to is as follows:)
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THE SHEET METAL AND ROOFING CONTRACTING *
INDUSTRY OF BALTIMORE, MD.,April 9,1I985.

SENATE FINANCE COMMITTEE,

Washington, D. C.
(Attention Mr. Felton M. Johnston, clerk.)

Subject: Brief of the sheet metal and roofing contracting industry of Baltimore.
GENTLEMEN: Our activities and cooperation in connection with the code dates

back to August 1933, and was of a somewhat pleasant experience and we were
very much in earnest in availing ourselves of the many promised features that the
National Industrial Recovery Act was intended to give to industry, however, on
May 31, 1934, when the first public meeting of the members of the sheet metal
and roofing industries held its conference at the Southern Hotel, Baltimore, Md.
we received a different impression after this first meetiiig. At this meeting several
important matters were voted on and it was agreed that the territory to be gov-
erned by our local code authority would consist of Baltimore City and the follow-
ing counties: Anne Arundel, Baltimore, Carroll, Cecil, hlarford, and Howard.
However, you will note by the letterhead, exhibit C, that this so-called "local code
authority" has ignored the wishes of the industry at this meeting and appoint
themselves the code administration board for the entire State of Maryland includ-
ing several counties in Pennsylvania. Tentative nominations for the local code
authority were offered and accepted at this meeting with the understanding that
any additional nominations could be made on the floor at the election which was
decided would be held June 8, 1934, at 22 Light Street, Baltimore, Md., and all
members for this territory notified and approximately 200 notices were sent out.

At the meeting held June 8, 1934, two printed ballots were offered and accepted,
one from the Sheet Metal & Roofing Contractors Association, Inc., with 11
members, without any potential membership, consisting of the large shops and
which we will for convenience refer to hereafter as groip A, the other from the
Sheet Metal and Roofing Contracting Industry of Baltimnore which we will for
convenience refer to hereafter as group B, consisting of 32 members and approxi-
inately 125 potential membership, consisting of small and niedium shops. Forty
members of the industry were present at this election. The results of this clec-
tion were, I member from group A, 4 members from group 13, 1 member from
slate roofers group, and 1 meniber from the industry not affiliated with any of
these three Froups -the slate roofers group, we understand, consists of 10 or 12
nemibers. Plhis election was, shortly afterward, declared void due to the in-
flueice of group A and thle cooperation of the National Code Authority. Group
B engaged counsel who filed our protest with Mr. W. C. Markle, secretary of the
National Code Authority, and demanded a hearing without any favorable
results.

At the first meeting of the National Code Authority held in Chicago on July
18, 1934, after a great deal of discussion, Mr. MarkIe, secretary of the National
Code Authority, wrote us a letter permitting us to hold another election. On
August 7, 1934, the zone representative, Mr. W. Roy Eichberg, of the National
Code Authority, notified us that on August 9, 1934, at 2 p. in., a mnieting would
be held at the Southern Hotel, Baltimore, Md., to arrange for the second election
of the industry. This meeting naturally, under the circumstances, was some-
what strained and instead of arrangements for the second election being com-
pleted, Mr. Eichherg, the zone representative of the National Code Authority,
reached into his inside pocket and read off a list of names consisting of his ap-
pointees to the local code authority. These appointees were approved by the

national Code Authority. This appointment our counsel told us was illegal
and he filed our protest against this appointment and demanded a hearing in
this matter, which was again ignored.

Wish to call your attention to the fact that 4 members of the 7 appointed to
the local code authority are from group A (membership 11), 2 from group B
(membership 32), 1 from the slate roofers group (membership 10 or 12). The
two members of group B were very reluctant to accept tile appointment tendered
them, as they personally felt they did not want to serve on a board created under
these conditions but were Ir failed upoin by the members of their group to accept
and attend the meetings for the benefit of their group, which they did bit which
very shortly afterward became evident to them that a niloveuemt was pending
to have them removed from the board which prompted these iemibers to write
the local code authority a letter dated October 18, 1934, copy of which is herewith
attached, exhibit A. The prediction incorporated in this letter that an effort
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was being made to have them removed came true and the zone representative,
Mr. W. Roya Eichberg, notified them on December 3 and 18, 1934, respectively,
of their removal.

Repeated efforts were made to the National Code Authority regarding the two
appeals pending, without any results. On September 5, 1934, we wrote tire
INational Industrial Recovery Administration, Washington, D. C., and they
declined to do anything at this time and advised us to again write Mr. Markle,
secretary of the national Code Authority and endeavor to adjust this matter
arId if not able to do so they would be glad to investigate the matter further.

On November it, 1934, the industry in Baltimore received notices sent out by
the local code authority requesting remittance of a. 1 percent assessment of total
sales of all members of the industry for period from May 25, 1934, to August 25,
1934. This assessment was ,eceived by 98 percent of the industry as being pre-
posterous and payment of same has been definitely refused. Repeated efforts have
been made by the local code authority board and the inquiry has just lately Ircen
threatened with legal action, as you will see upon referring to exhibit B'which
is a letter dated April 15, 1935, sent to tire members of tire industry. Our protest
against this excessive assessment was filed by all the menhers of group B %sit h
the local code authority as well as the National Code Administration aid sub-
mitted revised plan sponsored by the metropolitan New York industry which
was what we felt an equitable arrangement and one which we could evndlore.

On )ecember 15, 1934, group B was notified by the local code iithority that
they have established and appointed themselves, without consulting group B,
to be the proper dcpo,'itorv for copies of all hids to be deposited with their for
which they would exact a fee not in excess of $1 for each iid. In view of all the
foregoing circumstances and oi1 advice of our counsel that this local code
authority was not the legal agency of the National (lode Authority, we were riot
bound to ie governed Iy it, so the mermhers of group B decide they were strictly
within their legal rights not to recognize this bid depository ani revised to file
copies of their bids with the local code authority hid depository. This refusal
has reLceild a point at the present tune that they are threatenig all awarding
authorities and coercinrg them to tine poit that it practical boycott now iists
wherever a member of group B is known to ihe the low hidder.

The excess irigets nif both the national and loilI code authorities wore vigor-
ously protested by the memliers of group 13.

Up tir this time the members of group 1i never received any official notice that
the. present so-called "Administration Board'" was approved by the Natiriral
Indirstrii, l Recovery Administration, at which time a copy of a letter attalhed
to this notice signed Iy Arthur G. Stanford, Assistant Deputy Administratoir, was
received, on Fehriary' 6, 1935. A meoiner of our coordining committee, upon
receipt of this notice, immediately called Mr. Stanford oil the long-distance tele-
phione and asked him how this board could possibly Ie apprirvid when we had
filed two protests against the local administratio board and Ire suggested we crie
to Washington to see him on February 11, 1035, which we rid, but not having
bien able to arrive at any definite solution, lie requested that wi leave our corre-
spondence with ilm, for which his receipt was taken, and he suggested another
apjrointment for the following Thursday, February 11, 1935, at which titre
Mr. W. Roy Eichrlerg, zone representative, was present. This wis not rily a
lengthy but also an rplasarnt meeting, and it finally concluded when one of the
roemhers of our cimmitice toli Mr. Stanford that unless lie would give us the cur-
sideration we demanded arnd which we felt was only just and equitable we would
resort to legal action in our local courts, although we regretted exceedingly to be
forced to discredit the National Industry Recovery Act. Mr. Stanford again
requested that we heave the same correspndenc and ire wold take saie up with
Major Campbell, his superior, arid notify us by letter, which lie did oi February
16, 1935, advising liat both Ie ird Majorr Carpbell stated ' that the local code
committee as at lircserut constituted is legally qualified to adrinrister the crude
within your State' aid returned our correspondence left with him.

(i April 2, 1935, one of the mernbers of group 13 wis notified by the National
Inustri llHccnuery Admiristration State coniplianice director to aplerar before
him for not depositing copies of htis to his prospective 'rstonivrs with the
hid rlelroittory, nd in the same mail the saein emmnirer was notified by ta geiierali
contractor that his hid, iniournt $13,500, which was tire low io, was rejected
for the uaine reason, '[his autio proNes corn lively that economi c pressure is
bcing Irought iito action to boycott the nicers of'group B.
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We have our correspondence with us and same will be submitted to you upon
request and any correspondence which you might require we will gladly have
photostats made and sent to you immediately.

Respectfully submitted.
TIlE SHEET METAL & ROOFINo CONTRACTING INDUSTRY

OF BALTIMORE,
ERNST B. HAROTH,

EXHIBIT A

CODE ADIINIMHTRATION BOARD FOR TIlE STATE OF MARYILAND

ROOFING AND SHEET METAL CONTRACTING DIVIHIION OF THE CONSTRUCTION
INDUSTRY

12 West Madison Street, Baltimore, Md.

Officers: J, 0. White, chairman; E. G. Fick, vice chairman; Roy Roush,
secretary-treasurer.

Members: S. 0. Bevans E G. Fick, E. R. llaroth (removed), W. F. Zeller,
Roy Danzer, J. 0. White, Ph. Ii. Lenderking (removed).

EXHIBIT B

THE SHEET METAL & RooFINO
CONTRACTING INDUSTRY OF BALTIMORE,

Baltimore, Ald., October 18, 1934.
CODE ADMINISTRATION BOARD.

Roofing and Sheet Metal doitracting Division, Baltimore, Md.
GENTLEMEN: Your letter of October 10, 1934, relative t your questionnaire,

would say that we, the writers, have made our position very clear verbally during
our services on your board and also prior to our appointment to said board. It
should be unnecessary to go into the matter again in further detail.

You seem to desire to establish a built-up case (documentary) for the purpose of
removing the minority mieihers of your board on the grounds that they are
affiliated with the major portion of an industry, who are contesting the appoint-
roent of the present board, which was done contrary to a popular election held
by a representative Industry, in which election the larger rms of this industry
took not only part but initiated and conducted the election. It is our contention
that these larger firms of the industry have been instrumental in having this
election voided, and also had a major part in the appointment of the present
board, in particular recommending the minority members and therefore it follows
that this same interest now desires the removal of their own recommendations,
because this minority was appointed for the express purpose, it was thought, that
these could and woild use their influence with an association of which they are
members, and which association Is now contesting the propriety and legality of
this board and its actions since its inception and to have this association with-
draw all pending action past and future.

In our discussions on the floor of the board you readily disclosed as to why we
were ever appointed, using your own words, becausee we wanted to placate
anL mollify youI and also your association." In this statement you confess
beyond a doubt that you consider that these members are not sitting on this
boardI as a shatter of right but rather as an act (f charity on the part, of
the larger firms of this industry with a well-thlught-out signin as a background.
Another statement that on(e of your ofhiers (secretary and I reasurer) made openly
on the flour, to quote: "That 11 matter which way we might answer this ques-
tionnalire it woul disqualify us from the hoard." ' To our minds this slws that
you itre lent tl seek our removal.

The first question, therefore, is calculated according to your design to ((5-
tIlalify u(s from serving on this board , l)ecalse ' are 2(1(niers (If anI association
that is contesting the legality of vour ioard, and our lenliershil therein makes 1ts
a party to this contest, regardless of our own personal action in tis asN(ciation.
You seenD to lliv selected a large orier, to call 111111 and Voii an al)ointtnent
made by tie National (ode Authority through their zone representatives,
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be correct.
In our letters of reply to his ultimatum dated August 22, 1934, we restatedour position very clearly, that an appeal was to be taken and that we ask an

extended time, so that in order Maid appeal might be heard and the controversyadjusted in a right and proper manner. His reply to this letter was that he was
sorry not to extend the time limit and hoped for our acceptance, stipulating no
conditions should be accept. It follows, therefore, that onr letter to him and
his reply cannot be mistaken as to our positIon and his full knowledge thereof
and his perfect willingness to have us serve although we were to all full intents
a party of the appeal. It follows that you are, in fact, contesting an act of your
superior as well as to your own recommendations. The recent howl that has

gone up for our resignations, no doubt, is due because we do not vie with thepresent boards activities. You should know by this time that we are not merely
yes men. We have the undisputed right to have opinions of our own and

you must also recognize we have the courage of our convictions as well as the
ability to secure those things to which were justly entitled.

The question remains, why after all we accepted, for the simple reason, that
we intended to have the smaller contractors represented on any hoard, although
illegal perhaps, during the interim and pending tire hearing of our appeal. There-fore, your contemplated action in seeking our removal on these grounds reek with
inconsistency of a high order, and must amaze anyone that may yet become a
party to these proceedings.

As tt nat returning your questionnaire of registration, please he atvisei t the
consider all mandates f yours, at tie present state unenforceable ineldin, terri-
tory, etc., because the hoard has rit been apprt.ed e Nati, nal Recovery Adunie-
istratit ant that an atpeal is pending with tire National Ctle Atr pority anI so
docketed for a future hearing. Our personal exception, however, is ttr tie ques-
tin, on er of e rlhees", ordinarily we c insider this question entirely lomper,
had it tt ieer fttr the strseqtent ruling of the birar, in response tt a hoard rorm.

r lortgitg tt t larger finns of t e industry, tto t effect that all estiratrs,
clerks, aid ntlen tfc employees may h e ineltiuled in tire number of emplotyees
eogageti., nasuh that the question is calculated to estallsh a recovery, onulton
of eiplrtoari, that are affected iy te laitr luroision of the code, to e used when
laotr area' agreements are attempted. The answer according to your ruling is
certainly oisleatirg ant gives the larger firms of the industry art unfair advantage

tt enjrtyel a )n the smaller cutractttr whit mpitys o tffie helpn of tnsetuence.
en tcIsiti, the hoari's action in its adjtcourrent, eandirng ith tisposititr of

the appeal taken 1by cutrtestant parties, is hrighrly etomrmenuded, if it. were nutt frtr tirefact thiat a joker was inserted as art aren't nt to this rotin; 'That te exec -
tive emittee le e powered ttr transact the tsiness of the hoard luring its

inmriri l ant until the appeal is disposed r.' Yot have thereiftre unseated i fact
tire btiittitrirnhers tfyttr bitar. Ar act highly reprehensive, a fnelunce.
lehtrngirlugs tie Natitsal Ctode Atority only.

Your aetiors display ro courtesy, but rather h rceds projiudice and class aritago-
ristr and estroys etinerte arid recovery. F uodauentaiy justice ruirust always
arse irorce.tte b lity wichr has ren vividly oenstrateu iy thre present
leplorraiule condition wieal itas existed sic tire first meeting we hreahl on cte

ratters at tie chaniber orf jourrerce. We wish tt erprhasize this warning and
sincerely rust yuu will realize its truthr'That thing is settled urtil it is settled
right.'' ietated attenurts tt ruse frrtc att cercii, as previously stated, " rrust
always cause rtracdailityih v.'"

Very truly ytutrs,
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Exawrr C

CERTIFICATE OF NONPAYMENT OF CONTRIBUTION, ROOFING AND SHEET METAL
CONTRACTING CODE APRIL 15, 1935.

The undersigned certifies that:'

I, The respondent, Jos. Bogun & Son, is subject to the Code for the Roofing
and Sheet Metal Contracting Diviaion of the Construction Industry.

2. re, undrsigned is the agency authorized pursuant to such code to collect
contributions from the respdndeirt to expense of administration of the above
code.

3. On November 7, 1934, the undersigned gave to the above-named respondent
notice of contribution due by United States mail,

4. The respondent after 30 days from receipt of such notice, having failed to
pay the amount due as required in such notice, was mailed a "second and final
notice", a copy of which is attached hereto.

.5. The respondent after additional repeated requests from the undersigned,
has failed to pay amount due as required in the said notice.

6. (a) The respondent has not within 15 days of the receipt of the above notice
mailed November 7, 1934, filed with the undersigned or with the National Code
Authority a protest against the contribution on any grounds set forth in the
attached copy of notice, and the undersigned has been informed by the National
Recovery Administration that no such protest has been filed with National Re.
covery Administration within such period; or
(b) If such protest has been filed, such protest has been overruled by National

Recovery Administration.
Original of this certificate must be sent to Washington for National Recovery

Administration action. Unless your assessment is received on or before date
i q"teified. (Red print.)

Received April 9, 1935.
CODE ADMINISTRATION BOARD FOR THE STATE OF MARYLAND,

RoOFING AND SHEET METAL CONTRACTING DIVISION,
Roy RoUsR, ,Secretary-Treas 4 rer,

STATEMENT OF S. D, NICHOLS, PRESIDENT AND TREASURER
OF MENZIES SHOE CO., ST. LOUIS, MO.

(The witness having first been duly sworn, testified as follows:)
Mr. NICHOLS. Mr. Chairman, I am not a very good reader. Could

some one read this brief for me please, and I will be here to answer
any questions.

The CHAIRMAN. Won't you please state what it is, an(d let the brief
go in the record?

Mr. NICHOLS. The brief deals with the abuses which we as a small
shoe-manufacturing company have had to tolerate since the begin-
ning of this new law in reference to the N. R. A. It starts with a
colonel coming out to our place of business and was sent there by
the deputy administrator, C. C. Williams, and lie goes from our St.
Louis office down to the Cookeville, Tenn,, factory and interviews 25
of our eniployees on a Sunday, behind closed doors. Ile would not
let anyone inside to listen to what they said.

lie came back to my office in St. Louis on the following Monday
and told me that every employee there had told him that they were
satisfied with their positions, that they had been treated fairly, and
that he had never found one that said anything against my company
or against its president, which happens to be me.

Before leaving my office, lie told me that lie hadl interviewed some
gentleman in the city of St. Louis for an hour and a half that morn-
ing-
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The CHAIRMAN (interposing). What was the object of his visit?
Mr. NIcHOLs. Because they had issued a statement from my

company for having to operate under the code in one department,but at that time d eputy C. C. Williams wanted to see if it was
justified, so he sent this fellow out there, which was Colonel Battley.

Senator BARKLEY. You were asking for an exemption?
Mr. NIcRoLs. I had received an exemption in the way of a letter

because we said we could not comply with the code.
Senator BARKLEY. Could not pay the wages?
Mr. NICHOLs. We have our factory located in the small village of

Cookesville, Tenn., about 89 miles east of Nashville, where the living
cost is about 40 percent less than tho city's. We manufactured a
shoe that sold in the South to the Negroes as consumers, such as the
cotton pickers and those who could not. pay high prices.

Senator BARKLEY. In order to make an investigation as to whether
this exemption was justified, they sent this man out from the N. R. A.
office in Washington to check tip on it?

Mr. Nienors. To follow up, but I had previously received a letter
from another department, a Mr. Forbush or another person, stating
that we were exempted, and they sent this captain out there to check
up to see whether this exemption should continue.

Before leaving my office, he told me that he had interviewed some
gentleman in St. Louis for an hour and a half that morning about tly
company, and he was told that there was plenty of money for my
company, and that the company-he used the words "gold mine"'
but it needed more money, And'he said lie was even thinking about
resigning front his position as soon as he could get out of the Army
and go in vith these gentlemen to take over toy company.

I said, "I just happen to he president. and trelstirer antid tle chief
owner of the company. Where ((o f coni in?"

I did not like that at till, and then lie began asking (luesti<)ns ithoit
nix' salary aid things, 1id I thtoitlit he went beyond witat he slhoid,
a l I refuse ed to give lii the information. Then lie said Ie W1.is going
to have iie arrested ad iitprisiinid, so I took( the long-dist [are
teephotie nid teplioned to geit Depity Admti inistrator William on
the wire, aid whi' loe te rator was gtttiiig him in WAshington, he
reached over tind caught no by the lrm tiad said, "l)on't do tht."
lie sitid "Let, it set tie this s(ic other wiy." .tilei ie stid, "Sit
down and write ot it a lutAt] oh oit t yovtur crpe ny tutd tell why it
caniit continue to curry on and oporatio und(Ir ti Io 'oi till' itltIo as
the other col patties haeve to to."

So I sat loiwn i nil dirtited a letter while Ie was t here, aid toy
secretary tyled it, and lie cio in ni l(,n said, "You havtlinot nitide
it strong enough." St lie pitt in a lot of lotg liiand of his own there
anti tide it, stronger fiton I lied x ri tton it., tnld lie told mv secretary
to recolpy it. 'l'heil ie totre it ti), ett l I have it right here iii 1imY brief

'lTi (IAi)M.\,,. \V'lit Vti: lis i18110"
'. Nici i,s. C i)t,. ,hisph F. ltattley.

The ('HAIRtMAN. )0 Vitil ,iieV wlhother lit, is still it) t, t, otpla)y of
tie N, IR. A.?

Mr. Niitiiis. ThI hlettuty umultiti t nitoit wired it' thut l( wtt,
Selih tig his roh i tial iijiamr't, itivt iilit, Ii <,t'.

Setlittor ]4AuuKIEt'. Vas h in iem Army, tit thi titim?
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Mr. NICHOLS. I don't know. All I know is that Deputy Adminis-
trator Williams sent him out there following a wire that I had received,
as beinghis personal representative.

The HAIRMAN. Then what happened?
Mr. NICHOLS. Then he said, "I will give you 4 months' exemption."

Right there on the spot. Before he left he said, "Mr. Nichols, if ou
ever mention to anyone that I threatened to have you arrested or
imprisoned, I am powerful in Washington" he said, "I have a lot of
influence there and I will make it very hot for you." He said, "You
will regret ever making anything public about my threats to you."

Following on the heels of that, there was a wire received by us out
there, after we had received thi§43.m4h%%atay from the compliance
officer here in Washingtou~ilie chief complthie officer, requested
that I come to Washin~ton to set before the commite that we had
been charged with orating in violation of the Shoe manufacturingg
Code. So I cam own, and even thoogb we were operalpg under a
stay, they cha me with violating #ie aia and said tha\I had to
pay back all of' ese wages rting the p~st 3 or month-q, the wantedme to agree lit the nad thee. I saidI don't undersknd it;
you nrc wor ing at cr purpgs es. - i workilm under a tay."
Finally thesaid, "You hag 4'it" *T askedh-n if they 4ouldexcuse me, d I went up to seeolohel Lea. lie v*s the adn' is-
trator. Colonel a said ho did not understand the action i it,
because I work' eraty; ab he sent up for deputy Ad in-
istrator Co kin, an Conldi 'came up. Anid Lea h'ied him wilt it
was all ab t, and (donklin tra, "I tLink that this shoe company
should lo up. Th~ ari siall in4ustr * they should cse."
And at tha time I $ a'mploying 250 pabplo hi.usively f.4 the
company. -", ' I

But before he conference wag -ove, Col4nel Ia told me to go
back to St. LoE;s and contifiiie operating unler-fi stay until further
notice. That the seconti=iirator that was tlpte during
those few months, Deputy Administrator Williams ha otten out,
and then Conklin c xxe in, and then following on t .theels of that
came Deputy Administtiaor Berry, and Berry in sad that we com-
ply with the code although v were sti oeihg under a stay that
was granted by colonel Lea.

The Darrow board was being held here in Waslington, and I went
before the board to protest about the abuses we were subjected to,
and at that board Col. Harry S. Berry went, on record there that he
thought our company should close because it was a small company.
Thatt was the second deputy administrator who thought that a
company employing 250 people manufacturing shoes was too small
to o Crate.

Thie situtiion did not get any better, so 1 wpint back to St. Louis
and finally I received a letter from Miss ltobivi. . , General Johnson's
secretary, requesting me to be in Wesl4in tu. st a stated time. I
3a1e to' WAshington myself, a thousanl nies 4d kept my appoint-
nmnt, and General Johnson or Miss F ,bis,,'air, did not show
up aill day long, although I stat in the waiting': oomn there from early
in the morning until 4:30 in the afternoon. Lwent back to my office
in St. Louis and tried to get either one )f thorn by phone for two solid
days, and neither one of thm would answer the phone, and finally
I got tired of it and L phoned the White House, and I tried to reach
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President Roosevelt to tell him about the situation, and I talked to
Marvin McIntyre, and lie told me he would look into the matter
right away. A little while later Miss Robinson answered the tele-
phone and said that she had been called to the White House and asked
to bring my records to the Wlhite House and she felt the very mischief
on account of tier having to call at the Wlite House to get him to
answer the telephone. And she wanted me to come on a train and
conie to Washington and to see General Johnson on Sunday, the
next day, and I told her I could not be there the next day, but I would
be there on Wednesday.

So I saw General Johnson, and General Johnson, the first thing he
asked for was a financial statement, and he looked it over and he said
"Mr. Nichols, I do not believe you can pay the code wages or comply
with the code."

I did not know what to suggest, so I asked hint if we could not
continue to operate under a stay, and lie said "No, we could not do
that", but he said, "I will grant you to pay two-thirds of your wages
in cash and a third of them in scrip of some kind maturing at some
future date." Instead of doing that, I told then that I would go
back and do the best I could.

So I went back to the office and I had to cut iy employees down,
I had formerly used as high as 289 employees in the factory there,
and I cut those e ployees down to where I today use a little over 100,
in order to pay them and pay them in cash and pay their code wages.

We have received threats front the compliance division here in
Washington. We hvt e received from Memphis, Tenn., letters ap-
proving of putting on infirm end aged eloyees, and then we have
received from Nashville, Tenn., threats that we had to pay these
infirm al aged employees the saiie wages that we did the others,
even though we had the approval of tle N. R. A, officials out of
Memphis.

Recently we received a wire from Atlanta, Ga., stating that they
were thinking about taking away our '')1ue eagle." We had never
signed the President's order, and we had never signed any kind of an
agreement. When the "blue eagle" was sent to us on September 7,
the code "blue eagle", without our asking for it, we returned our
"luc etgle'" that same day and told them that we preferred to op-
erate under the red, white, and blue, that we thought it was a better
one than their "blue eagle". and we sent that back by registered mail
to General Johnson, and 7 months later they threatened to take our
"blue eagle" from us even though we never used it.
Senator BARKLEY. You beat them to it?
Mr. NicuOLS. Yes; I did not want to worship an idol.
Senator I ARKLEY. Would that same observation apply.to the Amer-

ican eagle?
Mr. ICHOLs. The "blue eagle" is not--well, I don't want to say

that.
Senator BARIKLEY. You just objected to its color?
Mr. NIcioLs. The "blue eagle" is kind of all fox, if you want to

put it in my language.
Here is the situation we are trying to operate under. The law

provided that a small company was not to be oppressed or dis-
criminated against and the law was not to operate to cause monopolies;
yet, we stand today as a small company trying to compete with the
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larger companies, some of whom manufacture their own composition
soloing and rubber heels. On that item alone we have been requested
to pay a hundred percent advance from the rubber companies, yet
these big men can operate to an advantage by manufacturing their
rubber soles and their rubber heels.

We are being requested to pay our bills at a specified time of 30 or
45 days, yet, the Shoe Manufacturers Code provides that if you sell
and give a discount, you cannot go beyond a certain date, but if you
sell on net terms, there is no limit. That was arranged for the large
shoe manufacturers so that they can sell on net terms and take away
from the small manufacturer the business which he now has and
which lie is entitled to get; in other words, shoes are shipped by a lot
of the large men in April, with September and October dating.
The small manufacturer cannot possibly finance his trade to that
extent of dating.

Senator BARKLEY. Was that practice of giving longer terms where
they paid the net price and gave no discount; had that always been in
effect?

Mr. NICHOLS. Yes; but we did not have to pay our bills as promptly
as we do now. The Leather Code and the findings s Code and the
Rubber Code and all of those codes where we buy our raw materials
from, they have a specified time in which your bills have to be paid.
They used to cooperate with the small manufacturers, but they have
a code which they have to live up to now, and it works with us that
we have to pay our bills quicker, and then compete with these manu-
facturers who give these long terms.

On top of that, the large manufacturers arranged the voting arrange-
ment, so that each manufacturer would get one vote for each iG0,000
pairs of shoes lie manufactured. One large manufacturer in my city
down there, St. Louis, has 436 votes. There are 1,081 shoe manu-
facturers, yet 3 large manufacturers have approximately a thousand
votes. The little man has one vote. He may as well not even cast
his vote, because it aniounts to absolutely nothing.

Then they have arranged, in addition to that, 16 districts. So you
take the large manufacturers with their vote for each 100,000 pairs of
shoes they manufacture, and the districts the way they are laid out,
and we are absolutely today in the hands of the large manufacturers
of shoes in the United States, and it just makes it almost unbearable.

Senator BARKLEY. What is your suggestion?
Mr. NICHOLS. My suggestion is this: fhat the ball and chain of the

N. R. A. be eliminated, and let us go back and run our business as
long as our money is in our business and not tell us how to run it or
be told how to run it by the large manufacturers, with whom we are
competing. It is nothing but a ball and chain.

Senator BAUKLEY. You are opposed to the extension of the
N. R. A.?

Mr. NICHOLS. To any extension in any form or in any manner
whatsoever, because it has caused more crooked dealings in less than
2 years than I have ever known in my 31 years connected with in-
dustry. It has caused more underhanded dealings and more things
done on the quiet which is not lawful.

Senator BARKLEY. ro what extent did you increase your wages as
to the code?

Mr. NmcHoLs. We had to increase our wages down in Tennessee
almost 40 percent on the average.
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Senator BARKLEY. Were your people working on a daily wage or on
piecework?

Mr. NICHOLS. They were working on piecework, and they get down
there-we ran this factory in Cookeville, Tenn., where the living costs
are about 40 percent less than what they are in St. Louis.

Senator BARKLEY. What was the average?
1 Mr. NICHOLS. The good employees down there made around $18

to $19 a week in that little town.
Senator BARKLEY. What was the minimum?
Mr. NICHOLs. There was no minimum, We would take anybody

in there and break them in and take them several months before they
could get to doing the work on piecework, and when they did it they
received exactly the same pay as the better operators received.

Senator BARKLEY, What did you pay while you were breaking
them in?

Mr. NICHOLS. Sometimes we paid a man as low as $1.50 a day when
he came in, but his brother out on the farm might be getting $13 or
$14 a month right there out on a farm.

Senator BAIKLEY. He also got his board and lodging, too, didn't he?
Mr. NICHOLS. No, sir. The situation in Cookeville, Tenn., today

is this: We pay 35 cents minimum wages for a man and 32% cents for
a woman. Their sister goes to work in a laundry for 14 cents an hour,
Take their brother who may be older than the one who works for
35 cents an hour, be goes to work for the Western Union at $5 a week,
and the daddy goes to work at the planing mill where he has worked
all his life for 24 cents an hour.

Senator BARKLEY. One of your objections was time requirement to
increase your wages?

Mr. NIcHoLs. My objection is not the requirement so much on
that. I am objecting to be put into the hands of the three large
monster rich shoe concerns in this country to be dictated to by them
and at the same time be requested to compete with them.

Senator BARKLEY. What about the hours of labor?
Mr. NICHOLS. I am not worried about the hours. We are working

7 hours a day. If they want to go to 5 or 6 hours a day, that doesn't
make any difference. All I want is a fair break. I don't want to be
tied down and told by these big'manufacturers what I have to do,
and it is to their advantage the way they want to do it.

Senator BARKLEY. What is the average weekly wage of the most
efficient people in your factory?

Mr. NicHoLas. I pay down there-the highest wage I pay down
there is one of the employees down there gets $35.25 a week, but
they are not paid that high. They range between 32% cents an hour
on pay. We don't care how much they make-

Senator BARKLEY. And they work 7 hours?
Mr. NICHOLS. Seven hours a day.
,Senator BARKLEY. At 32 cents?
Mr. NICHoLs. Thirty-two and a half cents for women is what we

have to pay, and her sister goes to work in a laundry and works a
long time for 14 cents.

Senator BARKLEY. I am trying to figure out what you pay.
Mr. NIcHoLs. 'That is the miniiunm; 32% cents an hour for the

minimum,
Senator BARKLEY. That would be about $2.25 a day.
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Mr. NICHOLS. And their father works in the planing mill right
the'e for 24 cents an hour, 8 hours a day. In other words,: the girl
goes to work in the factory and gets more money just to come in
there and go to work without knowing the work at all, than the
daddy does where he has worked all his life in the planing mill.

Senator BARKLEY. With whom do you compete?
Mr. NicHoLs. The Endicott Johnson Shoe Co. out of New York,

who manufacture their rubber soles and rubber heels. I compete
with the International Shoe Co. out of St. Louis who manufacture
their rubber soles and heels. And with the Brown Shoe Co. in St.
Louis, and I don't know just what agreement they have, but one of
the companies I think manufactures most of their soles and heels
which I have to pay a hundred percent more for rubber soles and
heels than I did before we had the code, and, of course-

Senator BARKLEY (interrupting). These large companies have al-
ways manufactured those things before the code, have they not?

Mr. NIcHoLs. Yes; but we did not have to pay the high prices. It
is about 3 cents a pound less than what it was a year ago, and the
sole product has a hundred percent advance.

Senator BARKLEY. Is that advance accounted for in part by the
increase of the wages of those who make them?

Mr. NicHoLs. I do not think so, because the new machines they
have put in have, if anything, had a tendency to lessen the number
of employees.

Senator BARKLEY. What new machines have been put in since
the code went into effect?

Mr. NiCnOLS. If you will spare me from expressing the name, an
employer told me himself that they put then -. in l opartent where
it took the place of four operators. It used to take four operators,
one on each machine, and this machine came in to take the place
of the entire four operators. The big companies can do that. They
can go and buy those expensive machines. I wanted 43 iore machines
from the United Shoe Machinery Corporation, leased machines,
because I shortened my hours, and they asked me to put up $7,000
cash to hold while I leased the machines. I could not do it.

Senator BARKILEY. You put your statement in the record, Mr.
Nichols?

Mr. Nimiois. I have it in form here, but there is one thing further
I would like to refer to and then I will stop.

The code authority has gone on record in writing that they do not
represent the nonmembers of the National Boot & Shoe Manufactur-
ing Association. I happen to be a nonmember. I do not belong to
the association. The Government has gone on record with me that
I have no representation because I am not a member of the association.
The Government set a date of April 16 to accept amendments to give
1S representation. There was pressure brought to the extent of 300
wires, I am told, and 140 air-mail letters to certain influential people
that met with the code authority and they rescinded that order and
they are not going to open the Shoe Code on April 16, therefore, I
sit on the outside without representation, yet the code authority is
threatening today to mako me pay money for their salaries tad th eir
expenses.

It is nothing nre or less than taxation without representation.
I have no wvay of getting representation, because the Government

I 10782. -35-PT 5-19
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won't open the Shoe Code, and while I am on the outside, I do not
see why I should be asked to comply with something that is illegal.

The National Industrial Recovery Act provides that these code
authorities must be truly representative of the entire industry, yet
they are on record themselves, and I have a copy of the wire where
they are not truly representative, and the Government has admitted
tve same thing.. •That is the situation that the small manufacturer is put in today,
He is in the hands of his big competitors.

(The statement previously referred to is as follows:)

STATEMENT OF S. D. NICHOLS

INTRODUCTION

Mr. Chairman and Members of the Senate Finance Committee investigating
the National Recovery Administration, gentlemen:

As president and treasurer of the Menzies Shoe Co. of Missouri, a Missouri
corporation, who manufactures shoes and who maintains their general office in the
city of St. Louis, Mo., and their manufacturing plant in the small mountain
village of Cookeville, Tenn., I wish to lay before you sone of the abuses and
injuries and losses which our company has had to tolerate for almost 2 years.

It was our understanding when the national recovery law was enacted that our
company would be protected by that part of the law which read in part as
follows:

"That such code or codes are not designed to promote monopolies or to
eliminate or oppress small enterprises and will not operate to discriminate against
them."

THREATENED WITH ARREST BY CAPTAIN BATTLE

In October 1933, I received a wire from Deputy Administrator Williams,
advising me that he was sending his personal representative to see me In St. Louis,
and this party turned out to be Capt. Joseph F. Battiey, who first called at our
St. Louis office and conducted himself as a gentleman, this being on a Saturday.
The following Sunday he spent at our factory in Cookeville, Tenn., and returned
to my office in St. Louis on the following Monday, about the date when the Shoe
Manufacturers' Code was to become effective.

Captain Battley advised me upon his return from our Cookeville (Tenn.)
factory that he had interviewed at least 25 of our employees and that every one
had told him they were satisfied with their positions and were satisfied with the
treatment they were receiving from our company.

Before leaving my office, however, Captain Battley made some requests which
I considered beyond his authority and his attitude changed and he made a threat
that lie would have me arrested and imprisoned and when I reached for the tole-
;Whone and called the long-distance operator to notify Deputy Administrator

illiams of his threat, he reached over and caught me by the arm and asked me
not to do that and then his attitude again changed to a more friendly manner
after I had advised him that he had exceeded his authority and had no right to
threaten arrest or imprisonment without legal proceedings. However, before he
left my office he again threatened me that if I should ever let anyone know of his
threats to me about having mc arrested anid imprisoned that I should remember
he was very influential at Washington and that he would get revenge and make it
hard for me.

OUR COMPANY SHOULD CLOSE

In the early part of 193 1, while our company was operating under a stay from
having to abide by the shoe code, we received a wire from the compliance officer
at Washington stating that we had been charged by the planning and fair practice
committee with having violated the Shoe Manufacturers Code, and stated when
the hearing of our case would be held in Washington.

I personally went to Washington at an expense which our company could not
afford And at a time when I should have been looking after our company's affairs
and upon arriving at the spe(ilied place ai(l at the specified time, 1 was advised
that the meeting would not be held until later, and I had to wait several hours
and finally When I was called before the compliance board, 1 told them our com-
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pany had not violated the Shoe Manufacturers' Code, but was operating uhder a
stay. .' . t I

Sitting in with the board were some members of the Shoe Manufacturers' Code
Authority whom I had every reason to believe that had certain grievances against
me, and that at any rate the compliance board made it very plain to me that we
had to operate according to the Shoe Manufacturers' Code regardless of aay stay
or pteviotis arrangements. .. 4

I immediately appealed to Colonel Lea and stating the facts to Colonel Lea
and be called for Deputy Administrator donklin to come to his office, as Deputy
Administrator Williams had already been replaced with Colonel Conklin. Colonel
Conklin told Colonel Lea in my presence that our company as small as it was, lie
felt should be closed and not allowed to operate, yet at that time we were em-
ploying approximately all told 250 people working exclusively for our company.

Colonel Lea sent me back to St. 1Louis with assurance that nothing would be
done for the present and we should continue as we hasi in the past few months,
even though Colonel Conklin thought and so stated that or company should le
closed and the compliance committee was trying to make me agree to pay code
wages for the time which we had been permitted to operate tinder a stay.

Your special attention is called to the fact that during the short time the code
had been in effect, the second Deputy Administrator was in power and at this
writing riot only Deputy Administrator Williams and Colonel donklin have
become a matter of history, but Col. Harry S. Berry became Deputy Adilinis-
trator, and he, too, has become a matter of history, and now they have the fourth
Do)uty Administrator Walter Mangum, whom I also believe to be a colonel,

, also, caU to you" special attention that at the samne time our company was
working under a stay, we were being accused of violating the Shoe Manufacturers'
Code and this is only one of many, many times where two branches of the N. R, A.
division were working in opposit- directions, one approving certain things and
others charging violations of those same things.

JOHNhON CALLED ME TO WASHINGTON

About May 1934, I received a Ictter from Miss Frances Robinson, secretary to
Cell Hu-h S. Johnson, requesting that I see General Johnson at a certain specified
time at General Johnson's offic, in Washington.

At a large expense to our company, necessitating taking niy time away from
my duties, I complied with the request from Miss Robinson and even though the
appointment had been made for fairly early in the morning, I was kept waiting
at General Johnson's office throughout the day and told from time to time in
answer to my inquiry that neither General Johnson or his secretary bad come to
the office or had phoned to the office during the entire day, so finally a little
before 5 p. m. I left General Johnson's office and returned to St. Louis, my time
and the expense both having been a loss to the company after traveling 2,000
miles at General Johnson's suggestion and then neither he nor hIs secretary Were
available and the waiting room manager stated he had not heard from either
throughout the day.

PHONED WHITE HOUSE

After I returned to my office in St. Louis from the Johnson-Robinson "wild
goose chase", I tried for 2 days to either get General Johnson or Miss Robinson
on the long distance telephone and I received most every kind of excuse that you
can think of except they did not state either of the parties were dead. However
I finally decided to phone to the White House and this was on Saturday. I did
not succeed in getting President Roosevelt, but I believe it was AMarvin McIntyre
whom I finally succeeded in talking with and I told him the situation and about
ray being called to Washington by Johnson and Robinson and neither one of them
kept their appointment and now for 2 days they would not answer the telepl.one.

I was told that the matter would be taken up immediately and a little later that
day Miss Robinson finally answered the telephone and blamed me for her having
been called to the White House with the records on our company and said she
had just returned from the White Hfouse and wanted me to get on the train and
be ih Washington the next day, which was Sunday, to see General Johnson. I
asked her why she and General Johnson had me to go to Washington and neither
of them kept their appointment and she told me they were out of the city, but I
told her I had reasons to believe otherwise and, gentlemen, for your information,
I believe that this date can be verified and that it can be shown that they were both
in Washington, D. C., or if iot they should have been, as they had a definite ap-
pointment which they asked lime to keep.
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I told Miss Robinson that I would not be there on Sunday, but that I was going
before the Darrow Board the following Wednesday, May 16, and I would see
General Johnson on that date if agreeable and she told me to come ahead.

SAW JOHNSON

On May 16, 1934, I did get to see General Johnson.
Here is what followed.
General Johnson asked for a financial statement of our company and when he

uOad looked it over he told me he did not see how the company could operate
under the Shoe Manufacturers' Code.

He further told me that he would not approve of further stays.
He finally suggested, however, that we operate under the Shoe Manufacturers'

Code, but pay two-thirds of the wages in cash and one-third of the wages in
ecrip of some kid, stating this would qualify us under the code and at the same

time would not necessitate our paying out more than two-thirds of the wages in
cash.

I explained to General Johnson that the factory had been located in this small
village of Cookeville, Tenn., sine 1926, and that in doing so I had carried out
those many years ago the the exact suggestion that was being offered by the
present administration of decentralizing industry.

I further explained to Gencral Johnson that it cost a lot of money for freight
to and from the factory and That living expenses were about 40 percent less than
in the big cities and that we were making low-priced shoes chiefly for the southern
trade, and I pleaded for sone kind of stay or exemption to enable our employees
to continue at work and in thc. jobs which they were satisfied in.

General Johnson would not concede to my wishes, but he again stated two-
thirds of the wages be paid in catih and one-third in paper or scrip to be take up
some time in the future, seeming to overlook the fact entirely that the scrip
or paper was an obligation which the company, even though not paid for months
or years later, would have to pay.

DARROW'S BOARD

On the same day I succeeded in seeing General Johnson-namely, May 16,
1934. I appeared before Darrow's board at the Willard Hotel.

I maintained that the Shoe Manufactureri' Code of "Fair Competition" was
misnamed and should have been named the Shoe Manufacturers' Code of "Unfair
Competition."

I cited the fact that small manufacturer, such as ourselves, had been dis-
criminated against and had not been truly represented by the planning and
fair practice committee.

I further maintained that the voting arrangements for nominating purposes,
tlj outlay of districts, the unlimited net terms and the wage differential among
other things were unfair.

It is my impression at this time that later on Darrow's board referred to the
Shoe Manufacturers' Code as being one of the worst codes they investigated, but
I do not recall just the wording of the news items; however, Ido know that the
shoe code was severely censored or criticized by Darrow's board, if news items
were correct in their statements as to certain unfair and discriminating features
in the shoe code.

DEPUTY ADMINISTRATOR HARRY S. BERRY'S STATEMENT BEFORE DARROW BOARD

While in the room in which the Darrow board was hearing complaints against
the N. R. A. I talked to Col. Harry S. Berry, deputy administrator, who was
then the third dOputy administrator in charge of the Shoe Manufacturers'
Code during the few months that it has been in operation.

Colonel Berry told me that he wanted our factory closed and that he thought
we should close the factory.

When I asked Colonel Berry what would become of the help and furthermore
what would happen to the town, as this was the main source of livelihood for the
town of Cookeville, Tenn., he stated that was of no interest to him, as he wanted
our factory closed as we were a small company and he thought It best that we close
our factory. Later in the day I finally succeeded in getting Mr. Berry to repeat
part of his statement aloud before the Darrow board, but it was with a lot of

difficulty that'T succeeded in getting him to do this, and he finally stated before
the board that he had told me, and that it was his opinion, our company's factory
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at Cookeville, Tenn., should be closed, but he did not go Into details about not
being interested what became of the help and those dependent upon the help, or
the effect it would have upon the town.

NATIONAL RECOVERY ADMINISTRATION PROPAGANDA

Gentlemen, please bear in mind:
We did not sign the President's Reemployment Agreement.
We did not sign a code (if any kind.
We did not fly the blue eajse, by this I mean, we did not at any time use a regu-

lar blue eagle, as we did not feel that we should worship an idol.
Now imagine our surprise after all the propaganda that had been put out that

how difficult it was for anyone to obtain a code Blue Eagle for us to receive on
September 7, 1934, a large code Blue Eagle without ever having asked for it, or
without having signed a code of any kind.

We returned that same day to Gen. Hugh S. Johnson, Administrator, by regis-
tered mail, the code "blue eagle" and wrote a letter that same day and closed the
letter with a postscript reading as follows:

"Anyway, 'blue eagles' seem to be losing their popularity in this vicinity,
an the style seems to be swinging more and more to the old faithful emblem of
'Red, white, and blue', and we like to be in style. Therefore, we say, 'Long
may it wave over the land of the free and the home of the brave."'

With all the ballyhoo and propaganda put out about taking a "blue eagle"
away from some small enterprises, you did not see any news item whatsoever
appear in reference to a code "blue eagle" being returned the same day it was
received by our company.

NATIONAL RECOVERY ADMINISTRATION CROSS-WORD PUZ2LE

We have had to contend with such conditions as those listed below.
While our company was working under a stay from having to comply with the

Shoe Manufacturers" Code, which was granted by representatives at Washington,
D. C., we at the same time were being threatened with prosecution by a party by
the name of Hugh Humphrey, signing his name as State director at Memphis,
Tenn.

Mr. Humphrey even went so far as to take the matter up with a Federal district
attorney at Nashville, Tenn., claiming that he could not get information out of
Washington to the effect that a stay had been granted to us, and that he was going
ahead with his prosecution of our company.

Later, after this matter had blown over and Mr. Humphrey had been advised
of the situation from Washington, the following took place:

We wanted to put on six of our former employees under the beading of Aged
and Infirm Employees, and we received Mr. Hugh Humphrey's approval of what
we did, this coming from Memphis. Now just a little later, we received informa-
tion from another party by the name of MegilI, signing his name as acting State
National Recovery Administration compliance officer, threatening various kinds
of threats because we had used these employees on the basis of which we had Mr.
Humphrey's approval from Memphis.

Now later comes a wire from still another party out of Nashville, whom
we never heard of, signing his name as J. A. Fowler, State National Recovery
Administration compliance officer, all this occurring within a period of a few
months' time. It would seem that the right hand knows not what the left hand
is doing, or misinterpretation on various rulings from those interpretations of
the other hand, all at the expense and embarrass, ent and trouble to our coin-
pany. Atlanta, Ga., came in with a wire telling us that a hearing in reference
to our company was set for a certain date, so what it is all about we do not know.

SUIT THREATENED BY ATTORNEY FOR SHOE CODE AUTHORITY

At a meeting held at the Statler Hotel in St. Louis on July 28, 1933, the sug-
gestions in reference to the Shoe Manufacturers' Code were so one-sided and in
favor of certain large manufacturers that I walked out of the meeting; and the
report of my so doing was carried in the columns of the St. Louis Post-Dispatch
on that date, as I maintained that the large monster shoe companies were being
favored at the expense of the small shoe manufacturers.

At no time did our company belong to or offer to join the National Boot and
Shoe Manufacturers Association, yet it is admitted in writing that the members of
the National Boot and Shoe Manufacturers Association are being truly repro-
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wanted by the planning and fair practice committee or other officers of tie Shoe
Code Authority, but that the nonmembers, or those manufacturers who are not
members, are not truly represented. In other words, the code authority, or
planning and fair practice committee, are not truly representative of the entire
shoe manufacturing industry as the National Industrial Recovery Act provides.

We, bling a nonmember and maintaining from the very beginning that the
Shoe Code Authority was not truly representative of the shoe manufacturing
industry, refused to pay any money into the h'nds of these people, whom we
glaim were not truly representing the industry, for such expenses as salary and

other iten., of expense.
Attorneys for these representatives have threatened us with suit to collect from

us, which we claim that we do not owe, as we are not being truly represented, arnd
that if we paid money it would be a case of nothing more or less than taxation
without representation.

Furthermore, we claim that with the present set-up we consider the entire
Shoe Manufacturers' Code being illegally represented and that we do not have to
abide by any code unless those representing that code are truly representative of
the entire industry, as prescribed by the National industrial Recovery Act, we
are odntirtially threatened in the face of written evidence that we are not being
given representation as prescribed by the recovery law.

CODE AUTHORITY'S CONFESSION

G Gentlemen, please pay special and particular attention to the wording of the
wire which was sent out to directors of the National Boot and Shoe Manufacturers'
Association on February 23, 1935, over the signature of Fred A. Miller and
Jay 0. Bali. For your information, Mr. Miller was president and Mr. Ball was
executive vice president at tire time the wire was sent out.

Quoting contents of wire:
"The National Recovery Administration finds itself in a position where it

cannot defend our code authority as at present constituted as being truly repre-
selitative of the industry in accordance with provisions and intent of the National
Industrial Recovery Act, in spite of the fact that the code authority is con.

.stiturted, as provided in the code. Any proposal of change involves a public
hearing. If the present provision in the code establishes a code authority which
is not truly representative, then the present position is, in fact, not in accordance
with the National Industrial Recovery Act. In view of this legal necessity it is
believed advisable that the code authority should avail itself of the opportunity
to show that it is truly representative of the industry or submit an alternative
provision. As it appears highly desirable that the association should take the
initiative, we are sending this telegram to all directors, and your telegraphic
reply collect to the New York office will be appreciated. Believe situation
critical arid that it will 'be necessary to give nonimemhers representation on
planning and fair practice committee and that association should recommend it."

Gentlemen, would anyone need any further evidence than the contents of the
wire quoted above to convince them that a nonmember of the association such
as we' are is not only failing to have representation we are entitled to, and as
provided hy the National Recovery Act, but don't you think that the entire code
authority should resign, as requested by me sounse time ago in a wire to Mr.
Miller arid to Mr. Ball? Furthermore, do you believe that any honest shoe
manufacturer should be forced to have anything to do with the 4hoe Marufac-
turors' Code when a condition such as that admitted in the above-quoted wireexists?

RESCINDED ORDER OPENING SHOE CODE

* On the preceding page a confession in the form of a wire has been quoted
about no representation for the shoe manufacturer who is not a member of the
National Boot and Shoe Manufacturers Association.

Our company has spent hundreds of dollars fighting what we considered an
illegal set-up in the shoe manufacturing industry, and finally we were ad(vised
by Deputy Administrator Walter Mangurn that the Shoe Manufacturing Code
would be opened on April 16, 1035, for the purpose of an amendment to give
representation to nonmembers such as ourselves of the Shoe Manufacturers'
Association so that we would have true representation as well as the members
of the association.

Now what happened?
* am told that several hundred wires, together with 140 air-mail letters, were
Pent into Washington, and pressure was brought to such an extent that the order
for reopening the Shoe Manufacturers' Code on April 16 was rescinded.
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In other words, as our company sets today, we have no representation and

have been advised that we cannot have representation until the shoe code is
opened or until new legislation Is passed, yet we are being hounded by co..ipli-
ance officers of the National Recovery Administration threatened with a suit by
the attorneys for the planning and fair practice committee for money to help pay
salaries arid expenses for the committee who does not even represent our company
and who is Iot truly representative of the shoe manufacturing industry as pro-
vided by the law Itself.
Carn you conceive of the National Recovery Administration officials admitting

that we have no representation arid no chance of getting representation at the
present tino and admitting that the law provides for representation or commit-
tees that are truly representative of the entire industry arid at tire same time
pouring in threats of various kinds to make our small company do as they see
fit, although we are being prevented from getting the representation which the
law provides?

Could anything be more disheartening, discriminating, unfair, unbusinesslike
or did you ever hear of anything that paralleled a condition of this kind?

LARGE RICH SHOE COMPANIES BENEFIT

Our company is at a grave disadvantage and we contend is being discriminated
against in many ways in favor of the large, rich. and influential shoe manufacturing
companies.

If you read the sales terms set forth in the shoe code itself casually, you perhaps
will not notice without someone calling it to your particular attention that various
discouints and lengths of terms for allowing discounts are set forth, but behind
this snioke screen there is no limit as to the length of terms onl which a shipment
can be inade i shipped on, net terms instead of allowing a discount.

i 'ow can a small manufacturer with limited means compete with large ,nanu-
fact,'rers with millions of dollars of idle money to go out and solicit the small
manoracturers' customers with inducements of long net terms and in many cases
additional datings running as a whole into several months longer than tine small
manufacturer can allow arid still stay in business?

What voice can a small manufacturer have for nominating purpjoses when it
comes to votes with the voting arrangements being based on 1 vote for every
100,000 pairb of shoes produced by I company?

There are approximately 1,081 shoe manufacturing companies, yet three of
these shoe companies alone have almost 1,000 votes alone for nominating puriposes,
where a large number of the other companies only have I vote each and in one
case, I believe, the figures show that one company would have a total of 436 votes.

TLis voting arrangement for nominating purposes is not all by any means,
as various districts have een laid out and laid out in such a manner that in our
opinion the small manufacturer with only one of a few additional votes at the
most, especially our own concern, would be wasting their time should they wish
to vote for nominating purposes or any other purpose.

If a careful investigation is made of the permission to ship on net terms with-
out limit as to when bills are to be paid and as to the voting arrangements for
nominating purposes and as to the laying out of districts, I believe that it will be
readily seen who dominates or in fact how few shoe manufacturers dominate
the entire Industry at the present time.

TROUBLES AND EXPENSES

In addition to other disagreeable features previously cited, I call your parti-
cular attention to 44 special reports we have been asked to make out.

To comply with all of the requests made for filling out blank reports and various
information in answering questions and inquiries from Washington, D. C., Nash-
ville and Memphis, Tenn., Atlanta, Ga., and sometimes from other places by those
connected with the National Recovery Administration and other organizations
is almost unbearable.

Our small company would need the services of a lawyer, an accountant, and a
bookkeeper a large part of the time to furnish the information asked of us.

It is our experience that when Information of this kind has been obtained and
finally made ready for publication that it is nothing more or less than history and
is practically worthless.
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THE NATIONAL RECOVERY ADMINISTRATION A "BALL AND CHAIN"

The National Recovery AdministraLion, we feel, works to a tremendous benefit
for the immensely wealthy shoe-manufacturing companies at the expense of small
companies such as our own and we feel that it acts as a "ball and chain" on us
when it comes to competing with large wealthy shoe-manufacturing companies.
Some of the reasons are as follows:

They have the advantage when it conies to voting for nomination purposes.
They have the advantage by the way the districts are laid out.

| They have the advantage by being able to finance shipments sold on net terms
for long periods of time and can use this as an inducement to take our accounts
away from us.
Sone of them have advantage in manufacturing materials we have to buy,

some of which have advanced 100 percent since just a little before the codes went
Into effect.

They have the advantage in being able to hire the best brains by paying large
salaries, due to their enormous manufacturing facilities.

They have the advantage by being able to ship to and from their units in big
quantities and getting carload rate or less-than-carload rate by shipping by truck
where we ship mostly 1. c. I.

They have advantage by being able to obtain the most up-to-date and speediest
machines, while we were even asked to make a cash deposit of $7,000 to obtain
43 leased machines.

They have the advantage of being able to advertise in a big way and through
mediums such as the radio, the newspaper, and other methods, includings toys
and novelties too numerous to mention.

They have the advantage by selling general lines of shoes, rubber goods, felts,
advertising signs, and other items too numerous to mention, which enables them
to sell at a sales cost of perhaps one-third of what it costs a small company such
as ourselves.

They have the advantage by having a wage differential in big cities such as St.
Louis, Chicago, and Boston, where shoe artists can be obtained for producing
expensive shoes, yet the minimum wage is only $1 per week more than ours, and
we manufacture low-priced work shoes chiefly and they are manufactured in a
village where the living cost is approximately 40 percent below that of the large
cities referred to above, and where experienced shoe employees are not avail-
able without being carried through the expensive process of teaching them.

LET NATIONAL RECOVERY ACT DIE ON JUNE 16, 1935

The National Recovery Act, we believe, has failed to relieve the unemployed
situation.

While the National Recovery Act has been in effect the relief rolls have grown
to an amount never before equaled in this country.

We believe that more dishonest dealings have been brought about during the
almost 2 years of the National Recovery Act than have been brought about in
the industry during the past generation or more and we further believe that the
honest man under the National Recovery Act is the one who suffers the most.
especially if his is a small enterprise or a small industry.

I feel that sufficient facts have beei cited in the foregoing pages to justify
asking that the entire National Industrial Recovery Act be permitted to go out
of existence on the night of June 16, 1935, and that these artificial or experimental
methods be allowed to be substituted with previously tried anid successful methods
which have helped to build this good old country of ours up to where we at one
tisne seemed to be the envy of most all other nations.
. Prosperity can be brought back quickly and the unemployed situation can be

relieved speedily and the standard of living of those in the lower brackets can be
rapidly improved, but I do not believe that it can be done by those means resulting
in the facts previously cited by me, as there are far better ways, more favorable
ways to accomplish what should be accomplished.

To find out whether my opinion is that of most small manufacturers and of
those heading small enterprises, wouldn't it be the fair thing to do to hold hearings
in various localities where these people who do not have the ready cash to pay
out for a trip to Washington could attend the hearing in their locality and express
their experience under the National Recovery Administration?

The large industry can well afford to send a representative to Washington,
but think of the millions who would like to express their opinion, but do not have
the ready cash with which to pay their expenses to and from Washington and
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while stopping in Washington, as this In itself works to a grave disadvantage to
the small industry and the small enterprise.

Respectfully submitted.

P. S. Now, gentlemen, here Is a laugh for you.

Since dictatijig tis brief there has come to my desk a telegram from an National
Recovery Administration official at Atlanta, Ga., making threats about not
letting us display tile "blue eagle."

Just think of a wire threatening to prevent us from displaying the "blue eagle"
reaches us this year in the month of April 1935, when the "blue eagle" was
returned to General Johnson by our company the same day it was received last
September 7, 1934.

Could anything be more ridiculous and could money be spent in any more
wasteful way than paying the salary of officials of the N. It. A. who sent out
threats above their signature about things which they are not familiar with?

SPECIAL SHEET

DIVISION OF WEALTH AS RECOMMENDED BY S. D. NICHOLS

Division of wealth should be accomplished without injury to any living person
and without upsetting the fine principles in effect throughout our country today
but on the other hand should react In a way which raises the standard of living of
those receiving wages in the lower brackets.

Most of us are gifted with talents of some kind, some becoming great singers,
others great musicians, others great statesmen, and others too numerous to
mention, while somo are gifted with the talent of making money.

Those who are gifted with talents, such as those mentioned above, should all be
encouraged, and this means that those who are gifted with talents of making
money and doing so honestly and without breaking any laws, should also be
included.

At the death of a person who had the talent of making money and who has
built up a great fortune, the first thing that should be done, there should be set
aside to this person's dependents enough to maintain them in their then present
way of living during their remaining years of life.

After the dependents have been taken care of in the above mentioned manner
every item of net assets thereafter should revert to the Government and should
be kept in a special fund and this fund should be used entirely for the purpose of
assisting those who are being paid in the lower brackets. For example, if a
person without dependents is receiving less than $1,000 per year, they should then
receive an additional 20 percent of their earnings from this special fund and if a
person with dependents is receiving less than $2,500 per year, they should, also
receive 20 percent of their earnings from this special fund.

This method, as outlined above, would enable the workers who being put in
the lower brackets to immediately raise their standard of living by 20 percent
and this could be brought about speedily by the issuing of bonds to be paid with
the money coming into this special fund.

No living person could be injured, while on the other hand no dead person would
be controlling a lot of wealth years and years after they had died, which was not
even needed for their dependents.

Those in the lower brackets would cease to complain about those who were
gifted with the talents for making money because they would readily realize that
the more money these people made honestly and according to the law, the more
money they would leave in this special fund, and perhaps the 20 percent could be
raised, and, also, there would be a possibility of raising the lower brackets and
including some without dependents who are in the brackets receiving over $1,000
per year and some in the brackets receiving more than $2,500 per year.

Where the deceased's assets consisted of other than Government securities
and cash and after the dependents have been taken care of in the manner sug-
gested above, the Government should have to divest itself of the assets other
than Government securities or cash within a reasonable period of time, so that
under no condition the Government would become the owner of various business

I Copyrighted.
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or Interests therein for any length of time over and above a reasonable length of
time In which it should divest itself of these assets.

The above-mentioned plan if put into effect, and it could be put into effect
speedily, would immediately enable those in the lower brackets of earning to
have more spending money and this in turn would help business as a whole and
by helping business as a whole, the farmers, and In fact every citizen in the
United States would soon be benefited, and as previously stated, no living person
would be injured to any extent whatsoever.

I do not believe there is any plan as simple, or as fair, or any plan that can be
pat into operations as quickly as this one, or would work to the benefit of everyone
Like this simple, yet effective plan for raising the standard of living of those in
the lower brackets of earnings and at the same time not affecting to a disadvantage
any living person, but on the other hand making it possible to carry on in this
country in a bigger and better way, the fine business principles which have brought
us to become the great Nation which we are today.

Of course, provisions would be made to prevent anyone disposing of their
wealth without the proper amount going into this fund. 'Respectfully, S. D. NicHoLs.

RECOMMENDATIONS By S. D. NICHOLS FOR RETURN OF PROSPERITY

1. Cease destroying or reducing anything which is needed by the citizens of
the United States, or even things that are needed by our neighbor nations.

2. There is no such a thing as a surplus of anything as long as that particular
thing is needed and can be used to an advantage by anyone in the United States,
and if we are the Christian Nation we set ourselves up to be, this same thing
should apply to things that are needed by citizens of neighboring nations.

3. Cease all efforts to raise prices beyond the reach of the masses.
4. Enact no new legislation to shackle or ball and chain industry such as that

of the National Industrial Recovery Act and let this N. R. A. with all of its
angles cease to exist on the night of June 16, 1935.

8. Encourage production of everything that is needed and can be used to an
advantage by our people, as it is nothin5 less than folly, or I would even say it
Is a sin to restrict production on anything* while human beings are in need of
that particular thing, and by so doing It will satisfy their needs and at the same
time give increased employment and enable use to be made of raw materials
which we have been so abundantly supplied with.

6. Make it possible for small enterprises and small industries and the small
individual business man to be able to borrow money for use in their particular
business without their having to employ attorneys, accountants, and others too
numerous to mention to fill out application blanks to the extent of 21 pages and
almost 2 feet in length to find out in most cases that after all the expenses and
all the trouble they are going to be denied the loan that they are in iced of aid
entitled to while at the same time the banks are bulging with iioney and can
obtain more money if they want it through the sale of their preferred stock while
at the sane time loans are being denied to those entitled to credit from those same
bank.

7. Discourage experinments during these critical times and encourage what. we
know to be good common serse facts such as were used in the past generations
in building up the greatest nation in the world.

Finally, if the antitrust laws and t h other laws which have been ennacted in the
past are duly enforced there would be no need for all of the foolish expensive
experiments which have so utterly failed.

Thc American people should not be ball and chained with suncl experiments as
the National Receovery Administration, but on the other hand if they are
appealed to as they were to purchase Liberty bonds, it is ry opinion that they
would respond in a bigger and better way and if appealed to in the right way,
believe that the unemployed ranks could be cut more than half within 30 (lays, but
it should be entirely a voluntary matter from a patriotic standpoint and they
should be appealed to as they were to purchase Liberty bonds, as it is clearly
shown and has been clearly shown as with prohibition, that the American people
will not remain tied to experiments which work entirely to the advantage, or
almost entirely to the advantage of these who are riot law-abiding, but who profit
at the expense of the honest person.

To prove tjiat people are still patriotic, I refer you to our company having
placed a small advertisement in St. Louis papers reading as follows:
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"A CHALLENGE TO EVERY EMPLOYER OF LABOR"

The advertisement set forth that we were putting on 10 percent more employees
in number before November 30, 1934, and we challenged others to do likewise.

This small advertisement resulted in the actual placing of 502 additional
employees with a total of six companies and if it is reasonable to figure three de-
pendents on each of these employees, this small advertisement directly affected
2,008 persons and indirectly affected hundreds.

A copy of the advertisement is attached hereto.

(Advert Isement

tA CHI\LLEN(E TO EVERY EMPLOYER OF LABOR"

"We are planning to have on our pay roll and actually at work 10 percent more
employees November 30 than we had October 31."

Five years of talking has not licked "old man depression" and now it is time
for constructive acts.

The unemployed are entitled to be given work to do and whether you are a large
employer of labor or only employ one person, it is your duty to do your part and
do it quickly.

Who will be the next, to add on 10 percent to their pay roll before November 30?
As Americans with "red blood" running through our veins, it is our duty to

make this sacrifice.
Increased pay rolls will bring prosperity.

TR MENZIES SHOE COMPANY,
(A Missouri Corporation)

S. D. NICHOLS, President.

(The chairman subsequently received the following letter from Mr.
Joseph F. Battley, Division Administrator, National Recovery Ad-
ministration, Washington, D. C.:)

NATIONAL RECOVERY ADMINISTRATION,

Hon. PAT HARRISON, lWashington, D. C., April 12, 19,35.

Chairman Senate Finance Committee,
United States Senate, I1ashington, D. C.

MY DEAR SENATOR HARRISON: My attention has been called to the testimony
eiven before your committee by one S. D. Nichols, president The Menzies Shoe

Co., St. Louis, Mo., on April 8, 1935, in which he alleges that in October 1933, I
made two threats against him,

I should like to have the record of your committee contain my unqualified
denial of Mr. Nichols' allegations.

Very truly yours,
JosEPH F. BATTLE,

Di,isio Admii orator.

Senator BARKLEY. The committee will adjourn until 10 o'clock
tomorrow morning,

(Whereupon, at 1 p. ni., a recess was taken until Thursday, Apr.
li, 1935, at 10 a. in.)
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THURSDAY, APRIL 11, 1935

UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met at 10 a. in., in the Finance Committee room,

Senate Office Building, Senator Pat Harrison (chairman), presiding.
Present: Senators Harrison (chairman), King, Geo ge, Walsh,

Barkley, Connally, Gore, Costigan, Clark, Black, Gerry, Couzens,
Keyes, La Follette, Hastings, and Capper.

The CHAIRMAN. The committee will'be in order. Mr. James M.
Butler.

STATEMENT OF JAMES M. BUTLER., REPRESENTING, PHARIS
TIRE & RUBBER CO., NEWARK, OHIO

(The witness, having been first duly sworn, testified as follows:)
The CHAIRMAN. How much time will you require, Mr. Butler?
Mr. BUTLER. That will be at your convenience, Mr. Chairman.

I know how busy you are.
The CHAIRMAN, We have a long list of witnesses. If you have a

statement there which is already prepared--
Mr. BUTLER (interrupting). No; it is not, Mr. Chairman, I have

some notes.
The CHAIRMAN. Is 10 minutes enough for you?
Mr. BUTLER. I should say 20 minutes, Mr. Chairman, but I am.

here to obey orders.
The CHAIRMAN. Try and get through in 10 minutes, because we

have a large number of witnesses to hear.
Mr. BUTLER. My name is James M. Butler Mr Chairman, and

I reside at Columbus, Ohio. I represent the Pharis Tire & Rubber
Co. at Newark, Ohio, that manufactures only rubber tires. I am a
lawyer and a farmer and a businessman, and have tried to keep my
eyes and my ears open.

I hope that I may bring to you a few facts connected with our
business. We come with no grouches, with no personal animositi .
We have the most friendly feeling for all of our competitors. We
assume they are just as honest as we have tried to be. I

My company has never been in default. It has obeyed the law;
it has obeyed the code. We have lived strictly within the rules."

Before the N. R. A. we sold our product and we made . a decent
profit. That,,hows that we did not cut prices. '. ec,

I , ': , . , , , ,., ' , .1 , ':' ' ' ,,' ' ' , 1 7 9 .'
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ft Until price-fixing became a part of the code, we continued to make
some money. When price-fixing came we were unable to make

money. In the rubber tire manufacturing industry---.
The CHAIRMAN (interrupting). You are opposed to price-fixing?
Mr. BUTLER. Wholly. We have fought it from the beginning

to the end openly and aboveboard, although we have obeyed it when
itcaie into our industry. We felt that that was our duty. Some-
tunes we stood alone,

For almost 2 years now I have devoted much of my time to that.
In our industry there are two great classes, the bigger companies

and the small companies. We are a small company. I have been
with the company since it started more than 20 years ago. We came
up from scratch. We started with nothing. We financed ourselves,
We have wasted no money. We have kept down our executive costs.
We are efficient in manufacturing. We advertise appropriately
but not too much. We have no great company stores. We do not
indulge in these great service stations.

To illustrate: In this contest before the Federal Trade Commission,
it appeared that the Goodyear 0o. spent about $72,000,000 in adver-
tising in the last 8 or 10 years. We spent probably $500,000. We
-do not criticize the Goodyear. We are proud of their great success,
but we point out, Mr. Chairman and gentlemen, that we are a
different company, and we want to be protected in )ur methods as
long as they are decent and honest; and they have been decent and
honest.

But we could not resist price fixing. It came. An emergency
was declared. If the emergency were true, it was an emergency
that existed 8 or 10 years. It almost ruined our business. We do
not have it now. When it will return, I do not know, The menace is
there all the time, and we have been begging that that menace be
removed for all time.

The CHAIRMAN. If the price-fixing features in the code were
stricken out, would you believe that it is for the best interests of the
country that the N. R. A. be continued'?

Mr. BUTLER. I do not, Mr. Chairman. I have very positive beliefs
on that. Of course, I may be wholly wrong. Your great committee
and your Congress will determine that. My judgment-my own
judg'nent--is that the time has come for the Congress to do the
legislating and not for the multitude of codes to do it, so that business
may know the rules, and that a business man may not wake up
tomorrow morning to find that the rules have been changed in the
middle of it.

The CHAIRMAN. What are the other glaring defects, as you see
,them, in the operation and administration of the codes?

Mr. BUTLER. Petty control, the control by your own competitors
I submit that if before the N. A. A. our competitors should not control
our business, if they were trying to succeed, as they were, the N. R. A.
has nq purified them nor purified us.

The CHAIRMAN. Do you think it would be advantageous if the
Government should have some representation in the administration
of the codes?

Mr. BUTLER. I think so.' My own personal belief is that this
Congfe should set out a few simple rules, minimum wages, maximum
hours, labor provisions, abolishing the sweatshop-anything of that
lind- nd a few simple rules of fair conduct in business.
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Senator COUZENS. Would you illustrate what you mean by fair
conduct in business? Because I understand the rubber industry has
been in very desperate shape so far as its ability to continue fair-trade
practices, over many years.

Mr. Bu'rLEn. It all depends on what you call that. As a matter of
fact, the trouble with the rubber industry (cme from overexpansion
and overcapitalization. My little company bad no trouble in sue-
cee(ling and making a decent profit. We set, before ourselves not
what the big eoinpnies have set before themselves. We said that our
motto was to produce as good a tire as is produced in this country
and to produce it a little cheaper so that we may make a little profit
out of it; and strange to say, without the great stations--without the
great service stations--ithout the company stores, we found it
quite possible to find all of the patrons and all of the purchasers that
we needed. There is a class of people who are willing to buy and
carry, but they do want the quality, and they do want price.

Senator COuZENS. What kind of a fair practice would you like to
see put in the law? You said "a few fair practices."

Mr. BUTLER. For example, in false advertising; no cutting of prices
for the urpose of pursuing a competitor. Turn it over to the
Federal Trade Commission.

We have made great progress, Mr. Chairman and gentlemen, in the
last 8 or 10 years. Unless you have been out on the firing line, you
can hardly appreciate how much progress has been made along the
lines of fair trade.

I believe in the Federal Trade Commission. I want my clients and
my businesses to go there. They are the best organization today in
the Government, for the reason that they are both administrative and
judicial. They are flexible; they get away from the barbed-wire
entanglements of the law, and yet they make you feel that you have
been in a house of justice; and when you are through, even though you
are defeated, you realize that you have had a decent, fair day in court,
yet shorn of all of the technicalities.

The Attorney General of the United States, the Department of
Justice, should be at the head of all prosecutions. That is his busi-
ness. It will inspire confidence.

Above all--it may be quite old-fashioned--restore the antitrust
laws to us. With no "buts" and no "ifs", if you please, Mr. Chair-
man and gentlemen, but with the straight proposition declared by
the Congress that the antitrust laws are restored. Just, as long as
you have a "but" or an "if", just as long as somebody may declare
an emergency that, if it exists has always existed, just so long will
you remain in difficulty in that respect.

I Mr. Richberg seems to think that price-fixing is essential for the
little fellow. I have infinite respect for Mr. Richberg, for his very
grat ability, for his fidelity. Of course, it does not hurt him for
me to disagree; it probably hurts me.

But in my humble judgment he has wholly mistaken the essentials
of the case. Why do big businesses want this freedom from the
antitrust laws if it is merely for the benefit of the little fellow, and
why do so many little fellows stand afraid of the absence of the anti-
trust laws? This country needed the antitrust laws. This country
sooner or later must get them back. No man in this country should
be permitted to work with another to set up a false standard of prices
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which will be for his benefit. , The little fellow is not hurt by the
general lowering of prices.

Take our own selves, We do sell below the big companies. What
was the purpose? To bring us up, and as they brought us up, our
customers dropped away. Who would buy a Pharis tire, of which
you have never heard, probably, when you could buy a Goodyear
tire, a great tire and a great company, and nationally known, for
t4e same price?

It is perfectly self-evident that a little company like mine must
quit--yes, quit, go out of business--if it must sell at the same price as
the big companies. A general lowering of prices does not hurt because
the big companies cannot do it.

I know something of the methods in the old, old days. I am older
possibly than I appear. In the old days, the individual was not
driven out of business by the general lowering of prices, but because
he was pursued as an individual, and prices were lowered at his par-
ticular place and probably raised elsewhere. But the general lowering
did not affect him.

No, the little man needs to be relieved through the antitrust laws,
and without any exceptions or exemptions. The companies, the com-
binations, the interests, the businesses that cannot live with a decent,
honorable antitrust law should quit.

Don't you see how we were affected? They brought us up there
[indicating]. There was always the provision, however, hat the
man above here [indicating] could come down in competitive work to
our price. He could fall below our costs, but we were fastened there,
and as I once said to the industrial commission down here, it was like
fastening out a pig for the tiger. It was more unfair. The hunter
stood ready to rescue the pig. But we were tied, and when the big
fellow came down to us we could not get away under the law. We
could not fall down and get away from him. We could not run away.
We were held there. Absolutely ruined; no escape.

I am aware Mr Chairman and gentlemen, that I must keep faith
with you and jet me hurry on. I have already told you what I think
about the Federal Trade Commission, but over and above everything
else, I know you hear it and probably you are very tired of it, but let
the Congress legislate. All over this country, I give you my word,
I think I know it, the country is asking the Congress to legislate.
Not turn us over, unless it be absolutely necessary, to a lot of boards
and code authorities and administrators. Give us straight from the
shoulder rules and regulations and provisions that every man may
know today and tomorrow how he must live and how he must carry
on his business. That is what we need, and it is a growing feeling in
the country.

1 have no criticism. The President of the United States is my
Pre-ident. I know the terrible load he has carried. We have worked
with him. We have never brought a suit. Of course, we were led to
believe that soon the Supreme Court of the United States would settle
all of this, and yet the other day for reasons that I cannot understand
the Government dismissed the Belcher case which would have helped
to settle this. I wonder, Mr. Chairman and gentlemen, if the purpose
be towithhold a decisionof the Supreme Court of the United States
until the Congress is compelled to extend the N. R. A. so it rosy go on
another 2 years without a definition, of nights.
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The CHAIRMAN. I may say to you in that connection that the au-
thorities are trying to press a case that is now before the Supreme
Court to get an early decision.

Mr. BUTLER. Yes, Mr. Chairman, and I hope they are in earnest,
and I do not doubt that, because almost, for 2 years now we have been
waiting and waiting. All I want to know as a business man, as a
lawyer, is, what does the Supreme Court say, and whole-heartedly I
shah obey it, but until that time how may we proceed? What do
we know?

Mr. Chairman, another word. Surely the N. R. A. did not have
the right to deal with all of these intrastate, little businesses, and
which I have witnessed for 2 years, what you might call a terror, en-
abling the Federal Government to do those things which I believe
and which the courts are now unanimously agreeing are forbidden to
the Federal Government.

Let us know; let us keep within it. Personally, I like the Fedelral
Government to have full and complete power, but I should like to
know the limitations.

Now, gentlemen, the codes are not being enforced. I know and I
read, but ! am out among the people and I tell you that a little investi-
gation will show you that the codes are not being enforced. Take our
ruober code. One hundred and fifty thousand or two hundred
thousand outlets for the sale of rubber tires, It is an utter impossi-
bility to enforce it. It has not been enforced. Even the people
who were most insistent upon price-fixing in my own city checked
up by me day after day, did not live up to the requirements of it.
I am not censuring them. It, just cannot be done.

I once called the attention of an administrator to that. I told
them it was more difficult to enforce than prohibition. He rebuked
me in an open meeting rather strongly, but 1 lived to see the day
when ho frankly said to me that I was right. It cannot be done; it
is not being done.

Give us few rules, just regulations, something that we can live up
to and something that wil1 be enforced.

The CHAIRMAN. Thank you for your statement.
Mr. BUTLER. I thank you for your patience, Mr. Chairman.
The CHAIRMAN. It has been a very interesting statement. Mr,

Albert Kellerman, Hampton, N. J. (No response.)
The CHAIRMAN. Mr. A. H1. Blackall.

TESTIMONY OF A. H. BLACKALL, EVANSTON, ILL,

(After having first been duly sworn by the chairman, testified as
follows:)

The CHAIRMAN. How many minutes do you want?
Mr. BLACKALL. Senator, I think about an hour.
The CHAIRMAN. You can have 10 minutes, Mr. Blackall. If we

gave everybody an hour, every witness that wants to come here, we
would be here until next September and perhaps longer th'in that.

Just, state succinctly what, ou wish, and if you have a statement,
that will be put into the record.

Mr. BLACKALL. May I read this statement? It will take probably
20 minutes without any further amplification?
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The CHAIRMAN. What we want are the main facts.
Mr. BLACKALL. I have been sent to present to you the pitiful

economic plight of many hundreds of oil refiners, jobbers and dealers
throughout the central west included in the membership of many
organizations and individuals.

Senator KING. You may talk a little more rapidly, if you care to,
because we want to get all that you have there in your paper.
I Mr. BLACKALL. Because of ruthless playing within the oil industry.
I hoim that I bring to you some possibly unknown facts, which will
arre( your attention and that your having these may result in
straightening things out back home and generally throughout the
country in the oil industry.

While internal adjustments within the industry make some aspects
right today look brighter, immediately I can advise you that never
in my experience has the whole oil business been as close to a financial
and moral collapse as right at this minute. That applies to little and
big companies and individuals.

I am speaking to you as an experienced oil man. I have been in
the oil business for 17 years-since the time when it really began to
rw bi. In all of that time it has stumbled along and endured
despite ~t-self.

I want to refer to the recent Blazer Committee report on the opera-
tion of the Oil Code over the past 18 months. This is a very capable
summary of the immediately serious conditions prevailing in the oil
business today. It points out the uneconomic balances generally
and the over-saturation of selling outlets. It is complete.

I think that I can address you also as a code authority-at least on
Oil Code authority. My first experience with codes was in 1925
when the State Oil Code in Ohio was just getting started. It lasted
a few years, Conditions were the most hectic ever in the industry
while it lasted. Then it passed out. It accomplished nothing.

Then I had a lot of experience for a few years with the A. P. 1. Code
which was introduced in 1929. It never amounted to anything.

Then came the Oil Code under the N. I. R. A. in September 1933
which the A. P. I. Code was the pattern for in the main.

Senator KING, What is the A. P. 1.?
Mr. BLACKALL. That is the American Petroleum Institute.
Largely the same organizations and men responsible for its conduct

were those responsible for the demise of the A. P. I. Code.
I am convinced beyond any and all doubts that no code in the oil

business will be successful where voluntary compliance with its regula-
tions is the only requisite. The business itself has always taken care of
the fittest-meaning the ones with the most resources, or cunning or
the luckiest.

To give credence to my remarks I wish to state that until January
15 1 was field secretary for region 3, Oil Code Marketing Committee,
with headquarters in Chicago, Ill., and in charge of a large part of the
code work done and also very active in the stabilization program, as
authorized, not as conducted.

Before July 20, 1934, when the price stabilization o, der was issued
the Oil Code was goiny along all right and improvement was apparent
in all branches of the iadustry. The code then was generally thought
to have Federal teeth for enforcement; the code really prospered.
Conduct inder it was fair mainly. Later when it was found that



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

legal enforcement was impossible it began to rapidly disintegrate
and then began a program of planned deceit which has brought the
industry to its present prostrate state.

Then with the July 20 stabihzation order was born the triumverate,
"The king can do no wrong"; "The divine right of kings" and
"Let's take a chance."

The administrator's order very carefully called for adherence to the
N. R. A. law section III. But this meant nothing for the cunning
with an aim to accomplish. In different parts of the country rep-
resentatives of the "holy 31" assembled behind guarded doors and
the division of the "spoils" was planned. The "holy 31" are 31
intebrated, mostly affiliated companies who do wholly control the
oil industry throughout the country.

Senator KING. You spell it with a "w" instead of an "h"?
Mr. BLACKALL. It is ambiguous.
Senator KING. All right; proceed.
Mr. BLACKALL. And still with this monopoly for extinction opera-

tion, some have the audacity to mention that "rugged individualism"
must survive. To me the survival of rugged individualism is to be-
come active in upsetting this monopoly. A pup might fatten if the
master drops enough crumbs-but the master is well mannered. The
cur, to him, is not even allowed entrance. David did sock Goliath
with the rock, but the oil monopoly has not been retarded yet.

Senator KING. You have not been a very good administrator, have
you?

Mr. BLACKALL. Senator, I have been a rotten one. According to
dictates.

For region no. 3 code district, embracing the Central West, there
were called together a group of companies' representatives, hand
picked, mostly belonging to the "holy 31" companies, or those whose
interests were identical, for a series of meetings.

They were packed committees.
The conduct of these meetings was so "sinister" that a member of

the Petroleum Administrative Board was asked to leave.
At different meetings two State code chairmen were ousted. Two

Stite stabilization chairmen were refused admittance and three region
no. 3 committee members were not admitted.

Senator KING. Who is the deputy administrator for the code of the
oil industry?

Mr. BLACKALL. Who is the deputy administrator? Of stabiliza-
tion work, Mr. Arnot.

Senator KING. Is Mr. Ickes the administrator for the whole
industry? A

Mr. LACKALL. Right; you are correct.
Senator KING. Who represents him in the administration?
Mr. BLACKALL. Since July 20, the Oil Code work has become solely

a matter of stabilization, and Mr. Arnot is practically the sole moving
spirit in Oil Code work.

Senator KING. Proceed. I will not interrupt you because your
.time is limited.

Mr. BLACKALL. I submit to you the Administrator's order of July
20, and section 111 of the N. I, R. A. outlining conduct of such price
stabilization meetings in industries. It is very specific and fair. •

1485
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I also submit to you the mir.tes of each of these meetings through
January 4-5, inclusive, held in Chicago, Ill. All of them contain
illegal acts in criminal violation of the Clayton Act and recklessly
tread upon the fair trade practices act, and the antitrust statutes as
well.

I want to advise you that when the activities of our associations-
the associations whom I am representing-became known I was
'phoned twice last Friday, April 5, and Saturday, April 6, at my home
in Evanston, Ill., from Excelsior Springs, Mo., where the "gang" were
in session to see if I could not be diverted from my intention of
appearing before this body and also discontinuing my activities in
other directions. You may make your own further deductions. I
have nothing further to add specifically.

Senator KING. Who were the members of the so-called "gang"
who were meeting at Excelsior Springs, Mo.?

Mr. BLACKALL. The "holy 31."
Senator KING. Who were some of them?
Mr. BLACKALL. That embraces about 75 percent Standard Oil

memberships, with a few with identical interests. The companies
are largely represented on the P. and C. committee.

Senator COUZENS. Xv'ho are the companies that you refer to outside
of the Standard Oil Co.?

Mr. BLACKALL. The Mellon interests through the Gulf Refining
Co., Morgan interests through the Continental, the City Service
group.

Senator King. Who represents them?
Mr. BLACKALL. The City Service?
Senator KING. Yes.
Mr. BLACKALL. They are represented in different districts by

different men, all of the same authorized line of procedure. I can
give you all of those names.

Gentlemen, the struggling groups whom I am representing today
have contributed to my prosperity for many years past. I have sold
many of them their petroleum requirements and have counseled with
them in the conduct of their businesses. During the year that I was
with the code these gentlemen paid about one-half of my salary.
Any information which I possess belongs to the entire industry.

After July 20, 1934, I saw these assessments deliberately used
against the majority in numbers. Now, I want them to have restitu-
tion. I want to emphasize that I had nothing to do with the negotia-
tions or conclusions arrived at in so-called "stabilization work". Many
times I protested against the conduct of stabilization work. I still
feel that the refiners, jobbers, and retailers should have immediate
relief from this program of stabilization.

I do not know that the same financial conditions exist today that
did prior to January 1, 1935, regarding code finances, but at that time
the Standard Oil Co. of Indiana were willing to carry a large deficit
as an investment in stabilization.

I want to call your attention to code instructions to conduct through
regional committees a survey by committees of dealer and jobber
m ar g s. ' , I - k

There are six regions in the Oil Code, and each region appointed a
c o m m i t t e e t o in v e s t ig a t e m a t t e r s . , ' .- . . . : . . . ... 1 :
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The recommendation of this committee in region no 3 was that the
dealers must have 4% cents per gallon commission, and recommended
an additional one-fourth cent for each 1 cent that the retail price ad-
vanced. Jobber commissions were to be 2 cents with one-fourth cent
additional for each 1 cent advance in retail price.

This means a total jobber-dealer margin on gasoline of 6% cents.
This was a most wise recommendation as it made all parties interested
in maintaining fair retail prices.

I wish to submit to you reports of State jobber and dealer associa-
tions. The dealer margin in no ease to be under 3% cents and up to
5 cents.

Senator KING. Let me ask you a question if I may; I hate to inter-
rupt you. Is this a contest between the jobbers and the retailers and
the large oil interests, the producers, such as the Standard Oil and the
various other organizations?

Mr. BLACKALL. Senator, it is not a contest. It is rather that the
jobber and dealer and refiner wanted the collective representation that
the N. I. R. A. granted him, and that has all been waived aside, and
there has been definite means used, usurped, for his ultimate extinction.

Senator KING. You mean then that the manufacturers or the big
producers are the code authority, and the independents and the brok-
ers and dealers are not represented?

Mr. BLACKALL, Right.
Senator KING. Proceed.
Mr. BLACKALL, Strictly collusion by those who control the indus-

try. It is an easy industry to control.
I wish to submit to you reports of State jobber and dealer asso-

ciations. The dealer margin in no case to be under 3% cents and up
to 5 cents. The jobber margins substantiated and asked for range
from 2% to 3% cents. This makes a total jobber-dealer margin range
of 6 cents to 8% cents. These reports were compiled fairly by or-
ganizations well manned.

Senator KING. Can you not put those in the record without taking
the time to read it?

Mr. BLACKALL. Yes; I will be glad to.
In contrast to this, the Standard Oil Co. of Indiana in the stabiliza-

tion meeting of January 4 declared that total jobber-dealer margins
must be cut 4% cents and in Chicago, Detroit, and elsewhere this has
been done. The method used in this regard is that a 5%-cent total
spread was set by the group then a fighting branch of the group gives
a 1-cent retail discount making the actual spread 4% cents above tank
car, freight paid, tax paid, on siding price. The rate of extermination
in Chicago is alarming. The savings of approximately 1% cents per
gallon in the pipe-line transportation of gasoline is being used to carry
on this fight.

I want to read to you the oft-repeated statement of the vice presi-
dent in charge of sales of the Standard Oil Co. of Indiana reflecting
his opinion on dealers.

This is quite important in this connection. This is addressed to
Senator Harrison.

Senator KING. Can you not state the contents of it and put it in
the record?

Mr. BLACKALL. This letter is directed to Senator Harrison. The
contents of this letter are, that we wish no dealer representation and
we can get along just as well without it.
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Senator KING. Put it in the record.
(The letter is as follows:)

CHICAGO SERVICE STATION OPERATORS' ASSOCIATION,
Chicago, Ill., April 8, 1936.

Senator PAT HARRISON,
Chairman Sen ate Finance Committee, Washington, D. C.

Honorable SENATOR: This letter is directed to you upon the request of Mr.
A. I. Blackall.

The fundamentals of this letter is to inform you of a statement male by
Mr. Allen Jackson, vice president in charge of sales of the Standard Oil Co. of
Indiana in Washington, D. C., in the first week of October 1934. The writer,
being an invited guest of the marketing committee of the Petroleum Adminis-
trative Board, discussed with Mr. Jackson the industrial problems that affect the
small operator under the National Recovery Act engaged ill the oil business. Ill
mv statements to Mr. Jackson I called attention to many of the subservient con-
ditions which the resellers were faced with an( asked his opinioll as to what the
ultimate relief would be. In general discourse the outstanding statement made
by Mr. Jackson was that the Standard Oil Co. could very easily get along without
the reseller in the Chicago market.

The above Statement made by a Standard Oil official is nefarious insofar as
dealer elimination may be concerned.

We believe that monopolistic pressure upon the small merchants in our industry
should be the concern of governmental officials to ward off the forming of nuonop-
olistic power.

We have been informed that Mr. Blackall will appear before your committee
investigating National Recovery Administration activities Thursday, April 11.

Appreciating any interest you may take in this matter, we remain,
Yours very truly,

CHICAGO SERVICED STATION OPERATORS' ASSOCIATION,
By HARRY F. RATHMAN, Business Manager.

Mr. BLACKALL. Gentlemen, that is in spite of the fact that the big
block of their sales are made through their dealer representation.

The Standard Oil Co. of Indiana have no or few jobbers. Their
policy is control from well to automobile gas tank. The Standard
Oil Co.'s policies in the Central West are so important because they
are the pace setter and market leader for the area and reflect general
sentiment, and the work which has been done by the group making
stabilization policies are their creations.

Despite desires of stabilization committees in many States to cope
with trackage station prices, in the fall of 1934 the Standard Oil Co.
Indiana created one of the worst and most vicious price wars in history
by refusing any tolerance of them. Whether or not they are entitled
to any is a question. Just as it is a matter of arbitration that
unbranded dealers should be granted lower-price privileges at which to
sell.

I want to submit to you a plan devised by a group of Indiana
jobbers for dealing with this plan. This plan was just read at a
meeting. It has possibilities. But instead of any solution being
attempted, markets of a million gallons a month were broken as
much as 6 cents a gallon to check 6 to 12 thousand gallons monthly
of price-mutilated material.

After the price wars of last fall were over many hundreds of jobbers
were in bondage hopelessly the victims of pay-back obligations to
refiners who had protected thema during the war so that later they
could enter the' ranks of peons.

The pay-back feature is a guarantee which the refiner gives to
the jobber.Senator CONNALLY. What do you mean? Was it a rebate? ,
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Mr. BLACKALL. No; it was not a rebating. The pay-back feature
is, the refiner protects the jobber preventing his extinction.

Senator CONNALLY. In other words, if the jobber has to sell at
a lower price, then the refiner later on rebates him the difference?

Mr. BLACKALL. The refiner protects him so that he can protect
his dealers and his business. That grows as a definite obligation.
It is later to be paid back.

Senator CONNALLY. That is what I mean.
Mr. BLA.CKALL. That is correct.
Senator CONNALLY. If he sells them at 5 cents and later he finds

that lie has to sell at 3 cents, he has to give back the 2 cents.
Mr. BLACKALL. Yes, sir.
This plan was deliberately engineered and is covered in the minutes

of January 4 and 5, inclusive. Free buying has been eliminated.
These payments become accumulated if a contract is canceled. If

you have not got this $75,000 to pay off this pay-back obligation-
well you have to pay it back or else. Many hundreds of businesses
have been taken over in this manner.

And now is anticipated control of the dealer and a wonderful job
is being done to exterminate him. To illustrate to you the determina-
tion to monopolize the oil business. The compilation of December
5-9 stabilization meeting shows 2,599 tank-wagon and service-station
price adjustments made simultaneously. These were all made in
private sessions and announced to employees and others interested
in open sessions and announced to employees and others interested
in open sessions, later, to be followed. I wish to show you the sta-
bilization program of the Minnesota stabilization committee proposed
to become effective Friday, August 31. At the time this was sent
out Standard Oil Co. of Indiana had worked out price cuts for the
whole State, which were made effective about the same time when the
stabilization committees' changes were to be effective. You will
find a vici(,us report condemning this action made by the jobbers'
association president to the P. A. B., the Petroleum Administrative
Board.

I wish to call your attention further to a report of September 12
by the Nebraska stabilization committee, in which the industry as a
whole is neither considered nor consulted, regarding stabilization
work in that State, but here again the selected few rule and direct
and work nefariously.

I have tried to point out to you that all solely voluntary compliance
codes in this industry have failed or have been perverted, and then
ultimately have failed.

At the present time free competitive trade in the oil business is at
its worst, having retrograded continuously for the past 6 months.
Survival of a few and elimination of most is imminent even if more
collusion is not resorted to.

A legislative investigation in Michigan resulted from substantial
evidence that apparent irregularities violating the State antitrust
statutes persisted. This investigation was voted by both branches of
the legislature without a dissenting vote, so apparent was it that a
conspiracy existed. I submit for your perusal the legislative House
bill passed in Michigan authorizing this investigation.

This same resolution is being held back now in three other States
awaiting possible Federal corrections. We hope for ouster orders.
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In the Federal courts we intend to proceed along criminal lines for
violation of the Clayton Act and also to prosecute for violation of
the Fair Trade Practices Act.

We are skeptical that the divorcement of different branches of the
industry can be legally accomplished but would like to see this made
actually effective. It seems probable to us that any law of such na-
ture could easily be circumvented some way, and the effect of same
nullified.

The Blazer committee report states clearly and capably the con-
ditions in the oil industry. That an immediate desperate emergency
exists for many of the million engaged in the industry is true. The
current condition prevails because forces in the industry have reck-
lessly and illegally striven for a monopoly. The conspirators, for-
tunately, are about as groggy from the struggle as their victims and
victims to be. However, more victims, if such proves to be true, and
it will without your immediate help, have not some of the serious
consequences facing them afterwards as now confront the alleged
conspirators.

Senator KIxo. What is the Blazer report?
Mr. BLACKALL. It was a report made for a code survey. The

members of that committee of five very substantial-
Senator KING (interposing). To whom was it submitted?
Mr. BLACKALL. It was submitted to the Petroleum Administrative

Board. It was submitted to the Administrator and the Petroleum
Administrative Board.

Senator KING. You may leave a copy of it.
Mr. BLACKALL. It is very comprehensive.
Senator CONNALLY. I would like to ask the witness a question.

Are you through?
Mr. BLACKALL. I will be in another page.
Senator KING. Please hasten along because your time has expired.
Mr. BLACKALL. The Congress just passed the $5,000,000,000

emergency bill to take care of 3,500,000 workers and others.
The majority of the people in the oil industry are doing poorly in

every sense. The return per man is the poorest on record for the
industry. The status of individuals is the most uncertain.

It is known that there are many duplications of facilities; guaranties
cannot be established to attract everyone and anyone into the in-
dustry, but with reasonable censorship of new facilities and fair
judgment regarding things as they exist it is possible that the ad-
ministrator can with the help of the industry, working honestly, and
cooperatively protect the present investments, and the numbers of
people engagedin the oil business. His directions, however, must be
authorized by law.

This is economically sound to restrict further taxation, to earn and
collect taxes on existing properties, to stabilize employment, and to
retain purchasing power.

The ruthless psychology of "assassination" prevalent with those
sitting in high places, using same for connivance in the industry must
be curtailed. We are not yet ready for feudalism.' A law of live
and let live must be made effective.

I want to call your attention here to the fact that these relatively
few "barons" of the industry are terribly poor custodians for stock-
holders' money and interests, judging by the published statements
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for 1934 of many of this group of companies. I suppose that their
belief is that the big pay-off will come later when competitive extinc-
tion has been accomplished and gasoline prices set according to their
mighty wills. Referring again to the Blazer committee report and
testifying to its truth regarding existing emergencies I would like to
add that this report has little to do with the oil code as same has not
been rightly effective since July 20, 1934. It does state the truth
regarding industrial conditions.

I would like to refer to the Harrison Senate bill S. 2445.
In section 1 (c) in paragraph 1 change "rules" to "laws," is recom-

mended: Add:
That in the oil Industry the regulations developed and made effective by the

oil administrator become laws for the duration of this act.
Section 1 (c), paragraph 3, make enforcement of fair competition

obligatory.
Oil regulation: Section 9, the President by this act is authorized to

declare the petroleum industry the public utility furnishing the
Nation with power, lubrication, heat, and so forth, from an exhaustible
natural resource, petroleum.

Production and refining quotas and allocations must continue to be
surveyed and regulated, as is the case now. This makes marketing
regulation too imperative.

Refinery prices of products shall be calculated by the administrator
in reference both to costs and fair retail prices.

The Interstate Commerce Commission should immediately pre-
scribe regulations of both oil and gasoline pipe lines and to fix tariffs
equal to all shippers comparable with other means of making deliveries
to all points eliminating discriminatory costs.

The regulation of the marketing branch of the industry shah be
worked out by representatives of all branches of marketing appointed
by the oil administrator. In session with him or the P. A. B. or his
other representatives in several sections of the country, and said
regulations may be published only by him. That is in contrast to,
as at present, almost anybody issuing a regulation.

The regulatory measures issued by the administrator shall be in
effect laws, violations of which are subject to the fines hereinafter
stated in this act.

Additionally, we wish to point out that this measure ought to be
taken out of this bill effective for only 2 years, and made permanent.

Senator KING. Cannot you put those recommendations in the
record?

Mr. BLACKALL. I am through right here.
Senator KING. You have exceeded your time by 10 minutes which

Chairman Harrison gave to you.
Senator CONNALLY. You advocate then the complete control of

the oil industry from the well to the filling station?
Mr. BLACKALL. I do.
Senator CONNALLY. I mean, by making it a public utility and

having the Government regulate prices, of course, of gasoline?
Mr. BLACKALL. That is correct.
Senator CONNALLY. And regulate all processes of production and

refining and everything?
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Mr. BLACKALL. Correct. There are only three measures open.
There is either complete free trade which is now effective, eliminating
everybody pretty near. There is Government regulation, or there
are voluntary codes. I have cited to you that voluntary codes in
our business have failed. Therefore we appeal to the Government.

Senator GORE. Pardon me, I was not here when you began. What
s your name and whom do you represent?

Mr. BLACKALL. A. H. Blackall, Senator Gore.
Senator GORE. And where do you live?
Mr. BLACKALL. I lived in Tulsa a great many years. I now live In

Evanstorr, which is outside of Chicago.
Senator GORE. Do you represent some organization?
Mr. BLACKALL. I represent a substantial group of organizations as

a whole, and individuals, refiners, jobbers, and retailers.
Senator GORE. What I mean by that is, is it an organization that

has an identity of its own and headquarters and offices?
Senator KING. You can answer that yes or no.
Mr. BLACKALL. I can say this. It is not an incorporated organiza-

tion. It is an informal organization.
Senator GORE. If it is confidential I do not want to ask, but if you

could compile a list supplementing your statement-could you do
that?

Mr. BLACKALL. Briefly, Senator, they represent some 1,200 jobbers
in the Central West.

Senator GORE. I do not want you to file that list, of course. Do
you represent oil-producing companies?

Mr. BLACKALL. I do not represent any production companies. I
represent refiners, jobbers, and retail organizations and individuals.

Senator GORE. Perhaps you can list the refiners. I just want to
get a sort of bird's-eye view. Are you an attorney yourself?

Mr. BLACKALL. I am not a licensed attorney. I am a jackleg
lawyer.

Senator GORE. There is only one other question. I was wondering
if your counsel or legal adviser'had advised you that the President, nor
even Congress could inpress the oil industry or clothe it with a public
interest. My point is-I do not want to confuse you, Mr. Blackall,
but my point is that the Supreme Court has decided that that question
is a question of fact and not a question of 'aw. In the New State Ice
Co. case, which came up in Oklahoma and was decided about 2 years
ago, that was the point in the decision, whether an industry is clothed
with a public interest, that question is a question of fact and not a
question of law. The legislature of Oklahoma had declared that the
ice business was clothed with a public interest, and the Supreme Court
held that it was not. The legislature made that legislative declaration
as a basis for regulating the price of ice. That is what I had in mind.
But if you are not familiar with it

Mr. BLACKALL (interposing). I am not familiar with that case.
Senator CONNALLY. Are you yourself engaged in the oil business?
Mr. BLACKALL. I just stepped out of the oil business, Senator,

which was losing $4,500 a month.
Senator CONNALLY. A refining business?
Mr. BLACKALL. Jobbing.
Senator CONNALLY. What do you mean by that? A wholesale

dealer in gas and oils?
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Mr. BLACKALL. Yes; that is correct. The other people now are
losing considerably more.

Senator BARKLEY, You stepped out of it none too soon.
Mr. BLACKALL. Unquestionably.
Senator BA.RKLFY,. What is the name of your organization or the

association you represent?
Mr, BLACKALL. It has not got any name.
Senator BARKLEY. No name?
Mr. BLACKALL. It is a group of organizations.
Senator BARKLEY. Have any of the groups names?
Mr. BLACKALL. Yes.
Senator BARKLEY. Where is the headquarters?
Mr. BLACKALL. In Chicago.
Senator BARKLEY. At what place?
Mr. BLACKALL. At my home, 720 Mulford Street, Evanston.

That is where I operate from.
Senator BARKLEY. Have you any letters indicating your authority

to represent these groups?
Mr. BLACKALL. I appeared here so hastily, Senator, that I did not

get a signed petition. I can present a signed petition representing a
great many thousands of different groups and individuals.

Senator BARKLEY. It might be a good idea to file with the reporter
a list of those you represent, together with the authority that you
have from them. If I understand you, with the suggestions that you
make here, you are for the Harrison bill?

Mr. BLACKALL. I would like to see the Harrison bill go one step
further, as I have outlined, if I might make that recommendation.

Senator BARKLEY. That is with reference to making the oil business
a public utility?

Mr. BLACKALL. Right.
Senator GORE, And to make the rules and regulations of the

administrator laws.
Mr. BLACKALL. They must be, Senator; otherwise, as has been the

case in all voluntary oil codes, they must disintegrate and degenerate.
Senator KING. that is all.
Senator CONNALLY. Just one other question. Under your scheme

of making it a public utility, the Government would fix the price at
which the wholesaler would buy it and also fix the price at which he
would sell it?

Mr. BLACKALL. That is correct.
Senator CONNALLY. It would then have to regulate the profits,

would it not? Control the organizations and the wholesalers?
Mr. BLACKALL. It would have to, through the organization of the

entire industry.
Senator KING. And prevent the States from levying taxes on the

sale of gasoline? Some States have a 1-cent tax per gallon, some 2
cents, and some 7. I suppose you would deny the States the right
to impose a tax?

Mr. BLACKALL. No Senator; the State tax problem wopld not come
into this regulation at all. This would be a matter of organization
and distributing expense.
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(The following documents were submitted in connection with Mr.
Blackall's testimony:)

DEPARTMENT OF THE INTERIOR,

Mr. C. E. ARNOrr, Washington, D. C., July 20, 1984.

Chairman Marketing Committee and Planning and Coordination Committee,
Washington, D. C.

My DEAR M. ARNOTT: It has been brought to my attention that the market
?or gasoline and other petroleum products has recently been disturbed by numer-
ous price wars in many different localities~and States. This has resulted in caus-
ing petroleum products to be sold'beldw cost in some areas in order to meet unre-
strained competition and has in turn depressed the wholesale market for such
products, thereby leading to the building up of surplus and to the economic and
physical waste consequent thereon.

Such conditions have a strong tendency toward, and in many instances have
resulted in, the payment of wages below the minimum established by the code and
in the working of employees for a period beyond the maximum hours provided
for by it. Furthermore, price wars necessarily injure small independent market-
ers, who are unable to dispose of their products profitably when prices sink to
ruinous levels. It would appear, therefore, that we are faced with conditions
which would, if uncontrolled, tend to frustrate the purposes of the National
Industrial Recovery Act by increasing unemployment, reducing standards of
labor and preventing the rehabilitation of industry, which the act was intended

Under article VII, section 3, of the code it is the duty of the planning and
coordination committee to cooperate with the Administration as a planning and
fair-practice agency for the industry. I am, therefore, requesting you, as chair-
man of the marketing committee of the planning and coordination committee,
to take action which we deem necessary to restore markets to their normal con-
ditions in areas where wasteful competition has caused them to become depressed.
The number and extent of these situations would make it impractical for the
Petroleum Administrative Board, acting alone, to deal with each specific situa-

Therefore, I am requesting and authorizing you, as chairman of the marketing
committee, to designate committees for each locality when and as price wars
develop, with authority to confer and negotiate and to hold due public hearings
with a view to ascertaining the elements of conflict that are present, and in a
cooperative manner to stabilize the price level to conform to that normally pre-
vailing in contiguous areas where marketing co onos are similar.

Any activities of your committee must, of course, be consistent with the re-

quirements of clause 2 of subsection (a) of section III of the act; and if in any

situation it should appear that this section is not being complied wth, the matter

should be referred to the Petroleum Administrative 
oar

I trust that I can count on your cooperation.

Sincerely yours, 
A RO 

a 
.ic

Administrator ef the Pet roleum Industry.

CODES O P FA R COM PETITION

Clause Ii, section 3 (a). Upon the application to the President by one or more

trade or industrial associations or groups, the President ma w approve acode or

codes of fair competition for the trade or industry or subdivisions thereof, repre-

sented by the applicant or applicants if the President finds (1) that such associa-

tions or groups impose no inequitable restrictions on admision to membership

therein and are truly representative of such trades or industries or subdivisions

thereof and (2) thatsuch code or codes are not designed to promote monopolies

or to eliminate c, oppress mail enterprises and will not operate to discriminate

against them, and will tend to effectuate the policy of this title Provided, That

such code or codes shall not permit monopolies or monopolistic practice: Provided

further, That 'where such code or codes affect the services and welfare of persons
engaged in other steps of the economic process, nothing in this section shall de-
prive such persons of the right to be heard prior to approval by the President of
such code or codes. The President may, as a condition of his approval of any
such code, impose such conditions (including requirements for te making of
reports and the keeping of accounts) for the protection of consumers, competitors,



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1495
employees, and others, and in the furtherance of the public interest, and may pro-
vide such exceptions to and exemptions from the provisions of such code, as the
President in his discretion deems necessary to effectuate the policy herein declared.

Enclosure for G. L. no. 172.
OCTOBER 27, 1934.

DEAR Sia: Referring to the announcement given the newspapers for release
on October 29, 1934, copy of which is attached.

The industry in region 3 (excluding Kentucky and including the entire State
of Kansas) will be governed by the following:

1. Effective December 1, 1934, all reseller agreements, authorized agents'
agreements and dealer arrangements of any type or description (other than com-
pany-owned of long time leased stations, leased out) will be canceled. or changed
to the basis described below. Tiese margins, discounts, or commissions are to
be over-all, all-inclusive. There is to be no cash-rental understanding on the
outside, or any outside understanding. If there is a flat, cash or gallonage rental
involved a compensating change or adjustment must be made to bring the total
over-all margins, including rentals and commissions to the basis given below.

Dealer margins or discounts, effective Dec. 1, 1984

Third House-
grade brand Etbyl

Ca~ Casts Ceet
Maximum (over-all) margin ........................................ 2 334 3 4
Minimum (over-ali) down stop margin ............................ 2 3 3

PROVISIONS IN CONTRACTS

The following three paragraphs must be incorporated in each dealers, agents
operating under lease and license, lease and agency and all other forms of dealer
sales contracts when the present agreements are renewed and are to be contained
in every new agreement executed after November 1, 1934. The fourth para-
grph may or may not be used at the option of the supplier in said agreements.
t is understood that if verbiage supplied by the legal departments of the supply-

ing companies clearly accomplishes the same purposes covered by the our
paragraphs following, such verbiage may be used but this must not be used in
any way so as to defeat the meaning contained therein: Purchaser agrees to pay
to the seller for ------------------- gasoline, .------------------- gasoline
and ------------------ gasoline the seller's posted service-station price
therefor, less seller's posted discount to dealers.

As herein used, the words "Seller's posted service-station price" means the
seller's gross service-station price for the product sold and delivered hereunder,
as posted and displayed at seller's bulk plant from which deliveries hereunder are
made from time of delivery, without deduction of any allowance and/or discount
in effect at time and place of delivery.

As herein used the words "Seller's posted discount to dealers" mean seller's
prevailing regular discount to dealers of purchaser's class for the product sold
and delivered hereunder and as posted and displayed at seller's bulk plant from
which deliveries hereunder are made, at time of delivery in respect to the point
of delivery.

Provided, however, that if and when seller's posted discount to dealers on any
product herein mentioned is changed, purchaser reserves the right to cancel and
terminate this contract on written notice to seller given within 10 days after the
effective date of such change.

2, THE EFFECTIVE DATE OF THE FOREGOING SCHEDULE TO DECEMBER 1, 1934

Regardless of the time specified in contracts as to the companies' cancelation or
change privileges, whether it be 24 hours, 5 days, 10 days, or 30 days every notice
of cancelation or change must be deposited in the post office of the United States
Post Office Department not later than November 1, 1934. This places all mar-
keters on exactly the sanie basis. This is very important and it is the duty of
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all marketers to see that these notices are deposited not later than November 1,
1934, as effective December 1, 1934.

The committee further recommends that the operations effected as outlined
above will not be limited to the marketers' own operations, but will continue
through their dealer and jobber operations and each marketer will see to it that
his jobbers conform thereto.

3. The committee recommends that the attached notice will be mailed to each
holder of any reseller agreement, or authorized agents agreement, or dealer
a rangements of any type or description (other than company-owned or long
tune leased stations, leased out). You will note that the attached letter of can-
celation carries an option A and an option B. Option B will be inserted in the
third paragraph of the letter in place of option A in the event the supplier desirts
to use that form of expression. However, some suppliers have contracts or agree-
ments, the provisions of which, pertaining to discounts or margins, may be
changed without the cancelation of the said agreements, consequently in that
event the supplier is not required to cancel such existing agreements, but must,
however, notify the holders of such agreements on November 1, 1934, using either
option A or B and changing the phraseology of the last sentence of the second
paragraph and all of the third paragraph of the letter of cancelation attached
hereto, to provide the mechanics of accomplishing the same ends insofar as their
particular formu of agreement is concerned.

4. The committee is not in a position at this time to make a definite recom-
mendation to the industry in region 3 as to the matter of jobber contracts and the
relationships, however, this shall be the first order of business at an early meeting
of the stabilization committee.

5. The moratorium now in effect which expires on October 31, 1934, will not
carry on beyond that date. It will, however, be a subject for discussion at a
subsequent meeting of the stabilization committee for this region. At the same
time so-called "rules of the game" will be discussed.

6. The stabilization committee urgently recommends that you cooperate inthis movement which is designed to accomplish stabilization. I deem it highlyimportant that you advise me by telegram at 26 Broadway, New York City, at
or before 10 a. i. on Octoer 30, 1934, as to your concurrence and operation.
in this recommended stabilization program,

Yours very truly,
C. E. ARNOTT,

General Chairman Stabilization Committee.

REoIoN No. 3, EXCEPT OHIO AND KENTUCKY; REGION No, 4, KANSAS ONLY

GENERAL STABILIZATION COMMITTEE,
Chicago, Ill., January 4 and 5, 1985.

SALES TO CUT-PRICE MARKETERS
Inasmuch as some doubt had been expressed as to the acceptance by the

industry of the following recommendation of the general chairman, which was
outlined as item no. 6, December 5 to 9, 1934 the subject was further discussed
and found to be acceptable. The recommendation follows:

'Concerning sales to cut-price marketers, recommendation concurred in by
group 1 (major brand) refiners, effective January 1, 1935, to the effect that selling
to this type marketer was destructive and against stabilization efforts."

UNIFORM COMMISSIONS FOR BULK AGENTS

This subject appeared as item no. 9 in the December 5 to 9 1934, memorandum.
It is the recommendation of the general chairman that this matter be given
further intensive study by the committee appointed.

TANK-CAR GASOLINE MARKET

At the recommendation of the general chairman, a committee was appointed
to study the subject and report back their findings to the general c chairman,
Independent' refiners have been unable to recover the price of erude; therefore,
a study is to be made to determine if stabilization committee can make recoin-
mendation to" alleviate refiners' situation.
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NEW RETAIL OUTLETS

The general chairman asks that the industry individually consider the advisa-
bility of restricting their extension of retail outlets so that the s-bject may have
further discussion at a later date.

ADVERTISING

The general chairman recommended that the subject matter of advertising and
type of price signs should receive consideration so that unwarranted and superla-
tive claims may be eliminated and a more acceptable procedure followed. A
committee of three will be appointed to act with the Chicago representati ;e of
the general chairman of the stabilization committee, to review current advertising.

COMMERCIAL CONSUMER DISCOUNTS

The question of an additional bracket on the tank-wagon contract to apply to
large consumers was discussed, and it is the recommendation of the general
chairman that no additional discount bracket be placed into. effect; further, that
no additional discount bracket be adopted tinder any circumstances by any
supplier without first notifying the general chairman. The eastern schedule of
discounts is not to apply in this area when combined in contract.

DEALER MARGINS

Inasmuch as there had been indications that this matter had not received the
full support of the industry, it was further discussed, and the general chairman
was assured of the full support of the industry on this matter.

MICHIGAN SITUATION

Michigan gasoline buying program.-This program will be deferred until Feb-
ruary 1, 1935, giving additional time for study of this subject.

Jobber control.- The following item, which appeared as no. 7 in December 5
to 9, 1934, memorandum, was discussed and recommended for application to
Michigan:

'It was the unanimous recommendation of group I (major brand) refiners that
each sales executive should take upon himself the personal responsibility of seeing
that his jobbers operating outside his marketing area, operate according to the
recommended general stabilization program. Group 3 refiners did not express
themselves; however, it is hoped that they will do likewise."

Yours very truly,
C. E, ARNOTT,

General Chairman Stabilization Committee.

JANUARY 5, 1935.
JOBBER CONTRACTS

The moratorium expiring January 11, 1935, which provided that no new jobber
contracts would be written in depressed price Preas, was not renewed, due to the
lack of unanimity.

A committee will study the matter of guaranteed margins.

PLANNING AND COORDINATION COMMITTEE FOR THE PETROLEUM INDUSTRY

Marketing committee:
A. G. Maguire, chairman.
P. J. Martin, secretary.

GENERAL STABILIZATION COMMITTEE

CHICAGO, ILL., December 5, 6, 7, 8, and 9, 1934.
The following matters were finalized and recommended to the industry for

a plication in region no. 3, except Ohio and Kentucky, and region no. 4, State of
,ansas only.

1. Action of general stabilization committee at Chicago, November 26 and
27, 1934, was again ratified, and the general chairman recommends to the indus-
try that each C'etM:1 of the plan outlined and discussed be followed in every par-
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titular. Minutes of the November 26 and 27 meetings have been generally
distributed to the industry; however, if additional copies are required they will
be supplied upon request.

2. Price rice posting forms will be furnished to jobbers by suppliers,
in order to effectuate the price-posting provisions.

3. Employ two stabiizers.-The general stabilization committee will employ
two men, well qualified as to leadership and acceptance in the industry, to act
as field representatives, assisting Mr. C. E. Arnott. One will be stationed at
Clicago, Ill., and one at Tulsa, Okla. The general chairman will make the
section and appointments after conference with various interests in the industry.

4. Stabilization of markes.-State stabilization meetings were decided upon
and field representatives were brought to Chicago together with each State
stabilization committee, for meetings as follows: Iowa, Friday, December 7,
1934; Illinois and Indiana, Saturday, December 8, 1934; Kansas and Missouri,
Sunday, December 9, 1934; and Minnesota, North Dakota, South Dakota, Mon-
day, December 10, 1934.

Recommendations for the respective States were approved by the general
chairman of stabilization and the proper instructions were issued in connection
with these recommendations to the State stabilization committees interested.

5. Octane rating, third-rate gasoline.-The octane on third-grade gasoline for
resale or for tank wagon delivery shall not exceed 56 with a tolerance of 1 (maxi-
mum of 57 with no tolerance). No objection to selling higher octane gasoline
to industrial accounts for their consumption, tank-car delivery. It is recom-
mended that in advertising third-grade gasoline there shall be no reference made
to octane values. The industry is urged to make the foregoing effective January
1, 1935.

6. Sales to cut-price marketers-.Concerning sales to cut-price marketers
recommendation concurred in by group I (major brand) refiners effective Janu-
ary 1, 1935, to the effect that selling to this type marketer was destructive and
against stabilization efforts.

7. Jobber control.-It was the unanimous recommendation of group 1 (major
brand) refiners that each sales executive should take upon himself the personal
responsibility of seeing that his jobbers or distributors operating in his market
area, operate according to the recommended general stabilization program.
Group 2 refiners did not express themselves; however, it is hoped that they will
do likewise.

8. Five-year noncancelable leases on existing dealer facilities.-For a period of
90 days from Tuesday, December 11, 1934, the following arrangement is recom-
mended:

No lease agreement or other contract will be made whereby any rental for the
leasing, use, or coperation of any premiums, improved in whole or in part, with
any filling station, building, or facilities where competitive gasoline is now being
sold. In other words, this means that the only basis on which a company may
solicit a competitive resale account shall be on a straight sales contract in accord-
ance with the official posting of price and discount at the bulk plant of supplier.

Companies shall not convert any arrangement with a retail dealer of its own
now involving rental payments to any arrangement involving rental or lease.

Companies may renew leases with existing retail outlets.
There is no prohibition against the practice of leasing new retail outlets where

gasoline has not been previously sold. If parties not participating in the stabili-
zationk movement attempt to secure accounts from those who are participating,
either by giving rentals or by giving margins in excess of the present suppliers
officially posted dealer margins, the present supplier shall have the right to pro-
tect such business by entering into a lease agreement.

9. Uniform commissions for bulk agents.-The subcommittee were unable to
bring in a recommendation. This matter will require further study.

10. Miichigan crude oil and gasoline situation.-In the hands of special committee
for further study.

11. lichigan marketing problems-(a) Sales to cut-price marketers: The
general chairman questioned whether all companies should discontinue selling to
cut-price marketers, not only direct, but also through their jobbers, the supplying
company essumning the obligation to control its jobbers. The general chairman
recommended that such a policy be followed.

(b) Dzaler margins: This matter was discussed and will be brought before the
committee at some future date.

(c) Commercial consumers. The present commercial consumers' policy and
CD-1 discounts should be continued in Michigan until further notice. Govern-
ment bids should be made no the same basis as heretofore. Cross-country con-
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tracts originating in Michigan should remain in effect until a further decision is
reached.

(d) Tank-car bids to Federal Government in Michigan: The same basis should
be used as recommended for the balance of the area and outlined in special meeting
on the commercial consumer policy December 7, 1934, using a 25- recent top on
group 3 basip, (See item no. 2 (a) "Tank-car deliveries" of December 7, 1934.)

(e) Third-grade gasoline in Detroit: It is recommended that the present policy
of not quoting on or posting a tank wagon price on third-grade gasoline in Detroit
be continued. The only exception to this is on bids to Federal Government in
which cases third grade may be quoted on.

Yours very truly, .EARTSC. E. ARNOTT,
General Chairman Stabilization Committee.

MEETING OF GENERAL STABILIZATION COMMITTEE

CHICAGO, ILL., December 7, 1934.
The order of the Petroleum Administrator Harold L. Ickes, dated November

28, 1934, canceling Commercial Consumer 
d
iscount Contract Form CD-2 and

contract form CD-1 in regions 1, 2, 3, and 4, as well as the order of February 20,
1934, together with all other orders approved on or after February 1, 1934 in-
terpreting, amplifying, conditioning, and/or relating to the said order of teb-
ruary 20, 1934, or to sales of gasoline and/or other motor fuel (excluding kero-
sene, furnace oil, distillate, tractor fuel, or Diesel fuel) to commercial consumers
on a contract quantity basis inder article V, rule 3, paragraph 7, was diseuesed.

The following procedure for region no. 3 with the exception of the States of
Ohio and Kentucky, and region no. 4 in the State of Kansas only Is recom-
mended to the industry by the general chairman of the stabilization committee
it being understood that products other than gasoline and/or other motor fuel
are not covered by the order.

TANK-WAGON DELIVERIES

1. All tank-wagon deliveries to other than governmental units should be accord-
lng to the procedure outlined in the minutes of the, stabilization committee datt'd
November 26 and 27, 1934.

2. Sales and quotations or bids to the United States, or any agency thereof, or
to any State or Territory or political subdivision or agency thereof, or to any
municipality should be handled according to the following basis:

(a) The United States Government and agencies thereof: These bids and
quotations should be made for the period specified in the bid. The tank-wagon
price posted at the time of delivery in respect to the point of delivery should be
quoted, less applicable discount if the Lid calls for quantity in excess of 1,000
gallons per month. The discount may be given at time of delivery. A top price
may be bid which is not lower than the normal price in effect at time bid is made,
less applicable quantity discount.

(b) The States and political subdivisions thereof, excepting the State and
county highway commissions: These bids and quotations should be made for a
period not longer than 30 days (unless no top price is made). The tank-wagon
price at the time of delivery in respect to the point of delivery should be quoted
less applicable discount if the bid calls for quantity in excess of 1,000 gallons per
month. The discount may be given at time of delivery. A top price may be
bid which Is not lower than the normal price in effect at the time bid is made,
less applicable quantity discount. If no top price is involved in the bid, the
period may be not longer than 1 year.

(o) The State and county highway commissions: These bids and quotations
should be made for a period of not longer than 1 year with the tank-wagon price
posted at the time of delivery in respect to the point of delivery .being quoted,
less applicable discount if the bid calls for quantity in excess of 1,000 gallons per
month. , No top or flat price should be bid.

d) Cou 'ties and municipalities and agencies thereof: The tank-wagon price
at time of delivery in respect to the point of delivery should be Cjubted less appli-
cable disogu4t If the bid calls for quantity in excess of 1,000 gallons per month.
A top or flat price may be bid for a period not lon er than 30 days, which is not
lower than the normal price In effect at the time bid Is made, less the applicable
quantity discount.

11972-85-nT 6-.21
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TAN K-CAR DELIVERIES

1. All tank-car sales and deliveries to other than governmental units shall be
made with guaranteed prices being limited to 10 days; thereafter the seller's
posted tank-car price shall govern. The use of form CD-2 shall be discontinued.

2. Sales and quotations or bids to the United States, or any agency thereof, or
to any State or Territory or political subdivision or agency thereof, or to any
municipality will be handled according to the following basis:

(a) The United States Government and agencies thereof: These bids and
quotations will be made for the period specified in the bid. The current tank.
car posted price in respect to the point of delivery will be quoted with a top price
which shall be ascertained in the following manner: From the delivered price
excluding tax, at point of destination on date of bid should be subtracted the full
rail freight from group 3 to destination, thus arriving at the group 3 net-back. To
this group 3 net-back should be added an amount equal to 25 percent thereof,
and to the sum so obtained shall be added freight from group 3 to point of des-
tination. plus applicable taxes.

(b) All States and political subdivisions thereof: These bids and quotations
shall be made with guaranteed prices being limited to 10 days; thereafter the
seller's posted tank-car price shall govern.

SERVICE-STATION DELIVERIES

1. The order of the Petroleum Administrator dated May 26, 1934, pertaining
to service-station deliveries to all governmental agencies is still in effect. This
order permits a top price to be bid for a period not exceeding 3 months which is
not lower than 25 percent more than the posted price in effect on date bid is made.

2. All other bids, quotations, and contracts pertaining to service-station de-
liveries shall be made at the posted service-station price without discount, No
top price may be bid.

Yours very truly, C. E. ABNOTT

General Chairman Stabilization Committee.

Budlges' marketing committees---region no. 3

1933-34 1938--34 1934-
2
% 1984-35

o l regional regional over-all
budget portio.' portion total

Chicago .............. . ................. 1, 000.00 . . .1,5
Illinois------------------------------------.......28,800. 00 $0,200 $7, 507 40, 5
In iana ............................................... 19,26.00 4,00 3,481 24591
Iowa .................................................. 17,420.00 3,4o0 2, S5 t8.s,
Kentucky ............. .. ..... ..... .... ..... ...- 11,975.00 1,550 1, 1 9 11,514
Michigan ...... 2....................................... A 702.40 7,160 & Ha4 2K .12
Minn - ............................................ 2,129.20 4,160 3,192 20,492

MLouri .............................................. 2,060.00 4,50 3.089 20,819
Nebraska.----------------------------------1,2300 1,850 1,627 13,157
NorthDakota ....................... ..................- 12,900. 00 1,000 782 1&682
Ohio--------------------------------------380.00 &,260 7,190 30,710
South Dakota- ........................................ 11,100.00 1,000 798 10, 0
Wisconsn ........................................ 1 390. 00 3,800 3,175 10,115

, Total .......... ........................... .. 24 70.0 50,0 48,000 23874

JuNE 18, 1934.
To: Committee members, Marketing Division, Regional District No. 3.
Re, Regional Committee Personnel. Subcommittee to Study Jobber and Dealer

Margins in Proposed Marketing Agreement, " :' .

The marketing committee of the planning and coordination committee Wash-
'

ington, appointed the following subcommittee to study the question oi jobber
margins and dealer marginss in the proposed marketing ag reement:

E. V. Weber, chairman Eureka Oil Co., Amity Road, Cincinnati Ohio.
F. V. Bakemqan, Eastern States Conference of Independent Oil healers Associ-

ation 107 P4onmouth Street, Red Bank, N. J.
J. W. Carnes, Sinclair Refining Co., 45 Nassau Street, New York City.
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It D. Leonard, Atlantic Refining C. 260 South Broad Street, Philadelphia,
p.

The following have been appointed as a subcommittee to study this question
as it applies to this regional marketing district:

A. H. us, Sinclair Refining Co., 2540 West Cermak Road, Chicago, 11.
Edward (onners, Chicago Service Station Operators Assocation, 106 East

Seventy-ninth Street, Chicago, Ill.
J. M. Cusliman, International Oil Co., Des Moines, Iowa,
Elwin 1. Hadlick, Northwest Petroleum Association, 664 Builders Exchange,

Minneapolis, Minn.
D. E. Lavin, Shell Petroleum Corporation, Shel Building, St. Louis, Mo.
R. H. McElroy, chairman Pure Oil Co., 35 East Wacker Drive, Chicago, Ill.

Very truly yours,
ItEGIONAL PLANNING AND COORDINATION COMMITTEE No. 3,

By A. G. MAoURaa, Cheirman for Marketing.
DECEMBER 5, 1934.

To: Refinery Stabilization Committee, Petroleum Industry.
GENTLEMEN: We are here In response to and in appreciation of your invitation

as representatives of the Chicago Service Station Operators Association on behalf
of the resellers of advertised brands in the metropolitan area of Chicago.

It is not our intention to consume much time in survey of the conditions of the
retail gasoline market in this area as it has existed for the past 16 months under
the National Recovery Administration. Every member of this committee is well
aware of wide-spread evasion of the code and the apparent inability of the National
Recovery Administration and the committees created under it to cope with those
violations.

We know what the situations in this retail market are; we know too that un-
restricted violations of the code, unfair trade practices, and flagrant abuses have
brought about the conditions of which the retail dealer suffers. We are not here
to bring an indictment on anyone, nor to find fault. We refer briefly to the
facts, with the hope we may Ad at least partial remedies in light of those facts
wlth.your gdainous.,ooqxrzaJq.4 sympathy. a

We rest on the asumption that the oil companies have no wish nor intent to
drive the Independent dealer from the field; we do not believe such an intention
would benefit the community nor bring greater profits to the oil companies. We
rest on the assumption that the independent dealer is necessary to the welfare of
the oil industry. On these assumptons--that there is no intention to drive the
Independent dealer from the market-we wish to present facts and figures to
abow that the oil companies are unwittingly doing that very thing.

WHAT IS TRE CAUSE OF ZEDUCTION OF DEALERS' MARGINS?

The answer Is (1) decrease in price to the public necessitated by competition
of independent off-brand gasoline, and (2) that the dealer can thrive on the re-
duced margin. Without wishieg to tire this committee by delving into intricate
eaeulations, we wish to touch upon these two points:

Poiitil. The attempt to eliminate-the traekside operator by reducing retail
prices will doubtless tall. - The* Goverriment recognizes the economic advantage
to the public of the trackside station supplying gasoline at a reduced figure.
This phase has had wide airing in the past 2 years and I believe we are sound in
saying that the industry, the public and the Government have recognized the
economic justice of the trackslder's claim to the benefit of a differential. This
differential we should like to fix at one-fourth cent as a basis of settlement of
further industrial price wars. It seems clear to us that while the off-brand com-
petitor locks horns with the branded gasoline, we, the independent dealers who are
mere disinterested onlookrs, are nevertheless the chief sufferers. The sword is
thrust Into the Independent dealer in a fight which we have no part in. As we
feel the edge of the sword we are inclined to say, "A plague on both your houses !"

An examination of the facts and figures with reference to the position of the
off-brand gs and the branded gas wilt disclose that the competition makes little,
If any, inroads on the gallonage on the branded gasoline.

There Ar approximately, 180 off-brand outlets In Chicago, with approximate
galona of 5,%00000, asage s n" approximately 50,000,000 of branded gas. An

msaination will isoclose that that unbranded gallonage has a tendency to dimin-
l, even tnder favorable marketing conditions. , For instance, taking our figures
from Illinois Gasoline Tax Data, we find that for the month of July 1934 branded
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gasoline shows an increase of 2.6 percent as against the gallonage of July of the
previous year, whereas the off-brands show an increase of 1.6 percent; August 1934
shows a gain of 3 percent for branded as against a loss of 12 percent for off.
brands. Through the months of normal retail prices there is a favorable gallon.
age loss or increase for the branded gas. It therefore cannot be argued that price
reductions were necessitated by competition of the off-brands.

On the second point, the oil companies have even less ground to rest. During
the month of May 1934 the members of this and other dealers' trade associations
supplied cost sheets which showed clearly the need for a margin in excess of 4
cents. Those were required by the Department of Interior and were prepared
under its direction and on blanks supplied by the Government. It is true that
comparatively few of the cost sheets were filled out and supplied.

This was partly duoe to the harassed condition of the retailer during the early
days of depression; and partly to the intricate questions propounded. Many of
our dealers are not college graduates and found the sheet something to conjure
with, Nevertheless, the dealers in this area supplied a large quota of these
figures and they reflect the true state of affairs in this market. It must be borne
in mind that the costs of this market, that is, metropolitan costs are a thing apart
from rural costs. Such items as salaries and wages, governed by unions, high
land rentals, higher insurance, and burdensome licenses, various fees for inspec-
tion, etc., taxes, lights, and many undefined and unrecorded charges, which the
dealers in the metropolitan area must meet, and which touch the rural dealer but
lightly, if at all.

Now, gentlemen, we must assume again that the situation of the dealer is to be
held in mind. We believe firmly, and believe that you will agree with us, that it Is
to the interest of the oil companies not to prolong a condition which will force the
dealer to bankruptcy and ruin. We submit that the inroads of the unbranded gas
is largely due to pressuLre upon the dealer. The dealer resorts to inferior and
unbranded gasoline only as a grim alternative, in most instances. The high costs
of a metropolitan dealer must not be overlooked in granting him his margin.
For instance, this reduction of 25 percent of his gross income brings the dealer
face to face with ruin. Do you know that the majority of dealers do not have a
net residue for their own living of as much as 25 percent of the gross margin?
If 4 percent is inadequate, as it has firmly been proven, how can he survive on

lats? I I ' I
Finally, we appeal for cooperation and ask that a isliding-scale Arragement on

margins uith a 5-cent maximum be established here,
The present reduction in dealers' income cannot be defended on economic

gromds, All who run may read the cost figures as dally published in the Journal
of Commerce. Crude-oil prices were and are constant. That is also true of
refining costs; of transportation, inspection taxes, and all other integral costs.
All these costs, reflected in the figures in the Journal of Commerce, have been
practically, if not wholly, unvaried. The dealers' operating costa have been
likewise constant and stubborn. What, then, is the reason for the slash in dealers'
margins? We have already touched upon the fluctuations in consumers' prices.
We are, in reality, not concerned about consumers' prices and do not wish to delve
into what isn't our affair. But we do insist that the cut in dealers', margins has
nothing to recommend it either from an economic standpoint or from a business
policy. We are here as I said at the outset, on behalf of the gasoline retail dealers
in this trade area. They are awaiting your message. They must know at once if
and when they will get relief. c .,1 ,.' .. I ,

I'he substantial dealers cannot be answered by pointing to premiums and
discounts. These features are but additional burdens and annoyances to them.
To answer us in that fashion is as if a surgeon would order amsn's leg amputated
as a correction for ulcers of the stomach. We are. as eager as you to eliminate
disruptive trade practices. We cannot more be blamed for their persistence than
you can, even less, as we are eager to eradicate them, and we have thus far been
denied your support in correcting the evil. . , .. , , .

Again we do not come here to quarrel or find fault. We believe that it is to
our mutual best interest to cooperate-and it is for cooperation, that we are hem
to plead. I a: ,, , I m, . u the , , .o b. , t fo;

We should like once for all to avoid havingtosed at us the responsibility for
marketing conditions in the retail field. . I have reference to- the granting i
premiums, prizes, and discounts. That sitsation, waspractically cleared up -ia
this market with the pd vent of the code. But the Waggoner outfit took advanta*
of the dealers' compliance with the code. ,. ,
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The wdo was a bobatothe Wsggonet stations. The mounting gallonage of
$be organisation will attost to the benefits reaped. Nevertheless, the dealers
hewed to the wiela the hope that the promises, of the 6i companies and the
committees might bring relied. When we found no relief forthcoming, we caused
x suit to be brought, before the Federal court. But tht law appears to be against
us, and Waggoner continued his practices unabated. With that situation we
could not longer control the practice in various sections of the city. Our appeals
to the oil companies for assistance were and are without avail.

We say this to you, that if you, the oil companies, really desire to stop the
premium and discount evil, it 6an be done, and we can prove to you that it can be
sccoMk lished I ,' , - ; .- ' - I . I .

We have alIays stood ready, and do now, to assist in every possible way to
stabilise this market. We haVe had satisfactory results until the Barnes decision.
Had it not been for that decision, we would have cleaned up the market completely.
But in, view of that decision we must have our help. With your help we can
succeed. Some of us have e"s n .. on or other the oil com-
panies are disinclined to heWabilize the market, they were even gainst
stabilization, Bb that poffmay, we know that It can complished with the
,toperaton of the oil pansies.

Planning and odjngirm CJo for iPetro InutyA ,94
sane tabili ion pi

Bedford --- ------------- 13, - --o
o n .------------ 7 oport - -- - - .
,iwer- ---------- --- - 8-8- 4n...498Crawfods' 5 ..... -.-_- ----- 735

Evansville--------102, 49----- ,0
Tort Wayn 114, 730
ftankfort. .... 2.. , 12,106 ceX h d - .- - - , 49

100 Iohe"byve e.... - 10,88
Goshen ------ -- -- -.. . . .. 97 I outhB B d_. ... . . 1013

uammond 4560 -- 4 rreH-- 62, 810
V u n tin g to n -- - .. . .. - ~ n ce n n e s ------------ 5. , "
n--n---- - 364: 161 ting 10,880

J vle ----------- 11$ 90 , . . - -

flm ------ 2843 ,1,407,877,

PLANNING AND COORLAeuTW.QgIrrzs PETROLECUM'INDUSTaT

Marketing committee: : . ," I .I I ,
A. 0. Maguire, chairman.
,P.3. Martin, secretary.

A 8UQGU5TED PLAN FOR STABILIVATION

The attached ylan for stabilizatVon in Indiana is presented with the following
thoughts' inniu-i : " .. .. L I 1 '1 1 . ... .. ..

Aa) Any plan placed in' effect must have uniformity as relating to cities of equal

* (b) Thtte is io' particular, credit due a stabilization committee for' lowering
prices or for stabilizing on a subnormal basis.

" i p 14d pl -iii mdoap m~ist be thoroughly understood by all factions
I Mat r eterg. "; •

"'W ' hve'grouped on 'aotherp all of the cities in Indiana with a population
cR19,000 or over, and find th we hve 34 falling in this elamifieatioti, with A
td opultifi of 1,497,877, 9 appeoimately 45 percent of the t6tal population

414 t thesetle the following schedules would be' ced In effect:
Major companies third grade, regular; ethyl, normal; I cent above.
Trackage, one-half below; 1 cent or more above.
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In the event that trackage or cut-price merchants in cities over 10,000 popu-
lation reduced the markets below the normal schedule, then the majors would
immediately meet grade for grade and price for price until such time as all of the
offenders should appear before the price-stabilization committee and there be
given consideration. Stabilization of markets should always be done on the basis
of the "normal" for the State.

IN TOWNS ABOVU THU 10,000-POPULATION CLASS

Let us first consider the cities of more than iQ,000 population. In effect the
major position would be this: Mr. Price Cutter and Unbranded Merchant, we
are going to meet within one-half.a ceht the lowest price jited in this city. We
would naturally like to get the very top price, but when we do, we are going to
be certain that you get within one-half a penny as much for your merchandise
as we do for ours. And we are willing to go as low as you wish, but when you
arrive at the point where you are giving your merchandise away, we will be get-
ting at least a half cent per gallon for ours.

This plan would have the effect of banding all price cutters together and the
group would always be working on the lowest price merchant to get him to stay
in line.

Most people judge quality largely on price. The immediate effect would be
toplace the price cutters at a disadvantage.

It may be argued that the price cutters give a better quality. Under the
present system of staying right on their market you tell the public virtually
this: Our standard brands are just as good as the price cutters. Why not change
this and be able to say: Our goods are better than the price cutters and we get
more for them.

If price cutters are not allowed to get as much for a gallon of gas as the majors,
the natural reaction in the world is to reduce quality. The most natural reac-
tion in the world is for the price cutter to think- 'Why should I give equal quality
when I don't get the full price? 

:  
-I The program in the larger cities would give to majors the long-lost argument

of quality, which combined with more convenient locations and nationally
advertised products should give them more than an even break.

Hnnestv of purpose woufd be a big factor and once the plan is laid down it
is vitally necessary that any "'aturday special" o' low pice bcl immediately
met, even though the gallonage is not large. That is the only way you can
secure the desired result of having all the price cutters banded together to hold,
up the price. I I

In towns of under 10,000 population a different picture is presented. Cut-
price merchants have better locations, as a rule, and it is not necessary to go
down in the railroad section to secure their product. Word-of-mouth adverti-,
in$ gets about more quickly; and the only advantage that would be given the
price cutter would be his argument of better quality.

However, he would only have this argument just so long as he retained a
normal price posting to compare with the third-grade price of the majors.

To attempt to adjust each individual market on local conditions is more of a
task than can be accomplished. To adjust on one basis in one town and on still
another in some other town of equal size is not logical. Already the price
cutters have learned that in order to get a price advantage they must make
themselves marketing pests.

In short, the attitude of the majors in the past has been to place a premium of
bad practices of price cutters.

The stabilization program should be known to every marketer in the State by
holding meetings in every section. Once the program is announced and ex-
plained to all interested marketers, then a date should be set for carrying it out.
All markets should be restored to normal, and then if reduced byt the price
cutters, it should be promptly met at each town. .I I

Most price cutters are banded together ontheir buying program. Therefore,
when in cities of equal size you have different schedules, all knyw of the differ-
entials and also know that to obtain a wider differential they only have to
persistently cut the market.

It has been proven time and again that when the price. brought down to a
point where there Is no profit for the price cutter that he begins to buy frqm a
commission "ept for a larger. company and we have the picture that price wars
are fought at.ihe expense ofsome major.
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Some different plan than the present must be evolved regarding tank-wagon
prices. At the present time many legitimate jobbers do not always understand
that a subnormal service-station market does not necessarily mean a 2-cent tank-
wagon differential. They immediately cut tank wagon 2 cents below the service
station when the later market is cracked end it then is difficult to raise the tank
wagon.

To cut only in a town and then protect a dealer just outside the city limits
also confuses the situation. Cut markets should be clearly defined at least to
other major operators.

The meeting of prices is done primarily to discourage additional members in
the ranks of the cut-pricers and the fight against the cut-rate marketers has been
intensified to such an extent that all thought has been lost of the great gallonage
in between, namely, that gallonage controlled by other majors and legitimate
independents. I

Lack of a definite program is rapidly leading independents to the theory that
they can better afford to become marketers of unbranded merchandise. Employ-
ees of major companies are secretly wondering if they could not better them-
selves financially by entering that phase of the business.

It would seem then that the crying need is a definite program, and one that will
be adhered to by the majors.

IN TOWNS BELOW THE 10,000 POPULATION CLAWS

In smaller towns and cities no operator shall be permitted to sell his product
for less than the normal third-grade price and his high test at any price he
chooses above his normal price for the lower-grade material.

In the event that the operator insists upon a lower prloe structure than is.
maintained by majors on their third qrade, the majors will reduce their houses
brand or middle grade to the price maintained by the price cutter and will meet
his high test posting with ethyl.

Under this plan the price cutter still has his argument that he has regular
quality at the third grade price and this advantage remains just so long as he
maintains the market. When he decides to reduce the market, this argument
of quality is taken from him by meeting his regular grade with the "middle grade
or house brand" product.

Restoration of markets would only be done by the stabilization committee In
Indianapolis beforewhom all interested factions would lav W- appear for a hearing.

Tank-wagon and service- station adjustments made at stabilization meling, Dec. 6 to
9, inclusive

Gasollnm
Kerosene

state Date (tank District Tank fuel
station wagons

Iowa ..........-............. Dec. 11 All normal.. All normal. All normal. 303 34
Illinois .................... do ......... do ........... do ........... do. -.. 371 387
Indiana ...............----- - do........-do ...... ..... do-.... do ...... .......... ..........
Minnesota ......... ...... .. do ......... do ........... do........do_ _ 74 45
Kansas---------------.. Dec. 13 ..... do ------..... do ...... ..... do...-.. 8 I1

innesota- do ......... do ...... All normal .............. I0 57
but 2.

North Dakota --------------- Dec, 17 .- do ---- All normal.- All norma. 8 7
South Dakota --------------- do _- d- do do ...... 1..... do3.-.- do... 187 1

'All normal except Sioux Falls (I cent under).

MINNESOTA PRICE STABILIZATION COMMITrE,

ELWIN E. HADLICK, Chairman. Minneapolis, Minn.
N. B. CURTICE, J. D. ALLENBERO Gzo. GoDSNOW..

NoTIcE or RESTORATION or GASOLINE PICES
To Distributors of Gasoline in Minnesota:

As a result of meeting held by the committee, by mutual arrangement with a
substantial portion of the Industry, the gasoline prices indicated on the attached
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sheets are scheduled to become effective at the opening of business, Friday,Augut 31, 1934.please make arrangements to put these minimums into effect as indi-

cated.
It t not intended to disturb any prices which may be above the levels indicated

on the attached sheet. Therefore, if any of your present prices are above those
indicted: there Will be nO change in such prices.

72-HOUR NOTICE AGREEMENT NOW EFFECTIVE

Alsoshown on the attached sheet are the namesand addresses of the chairmen
of the various county price stabilization subcommittees. The entire membership
of each subcommittee will be announced at an early date.

In any case where you encounter competition below the market as established
in your town, make a report to the chairman of the proper subcommittee and
allow him 72 hours time within which to attempt to correct the situation. Make a
duplicate report to Minnesota Price Stabilization Committee, 648 Builders Ex-
change, Minneapolis, Minn. The 72-hour rule is effective on Friday, August 31,
1934.

In contacting the State committee, write, wire, or telephone. The telephone
numbers are Atlanta 2959 and Geneva 4339. Collect wires and telephone callswill not be accepted. , MINNESOTA PRICE STABILIZATION COMMITTEE.

Minnesota gasoline prices for the State of Minnesota, effective at the opening
of business Friday, August 31, 1934.

No'r.-The prices shown ars minimums. It is not intended to disturb any
prices which miy be above the levels indicated on this sheet. Therefore, any
present prices higher than those shown will not be changed.

Gasoline prices

County

(1)

Altkin ........................
Altkln ..................
McGrath .................
McGregor ..............
Palisade ..................
Tamarack ...............

Anoka........................

Becker ........................

Bsltraml ......................

Benton .......................

Big Stone .....................

Blue Earth ...................
Brown ........................

Carlton ......................

Carver . ............

can .............. ....... .

Backus ...................
Bn .....................
Can ................
Federal Dam .............
Hackensack ..............

...-..

Third grade

Tank
wagon

(2)

16. i
15. 7
15,9
16, L
15,9
14.0

15.4

10. 3

14.5

14.5

14.2

1I2

15.4

14. 0

15.7
15.8

15.615,7
1&44
14.7
1.44

Service
station

(3)

18.1
17.7
17,9
18. 1
17.9
16.0

17.4

18.3

16.5

16,5

16.2

16.2

17.4

16.0

17.7
17.6
17.717.6
17.7
17.4
17.7
17.4
17.7

Rpgular grade

Tank
wagon

(4)

17.6
17. 2
17. 4
17.8
17.4
15. 5

16.9

17.8

16.0

1&.0

15.7

M17'

16.9

17.2
17.1
17.3
17. 1
17.2
16.9
17.2
1.0
17.2

Service
station

(5)

19.6
19. 2
19,4
19.6
19.4
17.5

18,9

19. 8

18.0

150

17.7

17.7

18.9

17.5

19.2
10. 119.2
19. 1
19.2
10.9
19.2
16.9
98.0

Cbairman of county price-

stabilization committee

(5)

Oeorge Crosby, Jr,, Cuyuns
Oil Co., Crosby.

F. F. Swanson, Main Oil Co.,Anoka.
V. J. Sauer, the Texas Co.,

Detroit Lakes.
Ben Munig, Bemidji Oil Co.,

Bemidji.
Joe Salhbrun, Quality Oas &

Oil Co., Rice.
A. R. Scuba Gracevill] Oil

Co,, cirseevis.
W. T. Bannister, Standard Oil

Co Mankato,
Ed. Mooowan, Brown Co.,

Coop Oil CO., Sleepy Eye.
John Bero Northsrn Oil Co.,

Duluth. ,
E. B. Plocher, Minnesota

Victoria Oil Co., Victoria.
George H. Crosby, Jr. Cuyuna

Oil 0o., Crosby.
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Gatoine prices-Continued

Third grade Reular grade

County Chairman of county pdw
Tank Service Tank Svlee stabilization committee
wagon station wagon station

(2) (3) (4) (8) (8)

Chippewa .................

Cblsago ......................

Clay ....... ...........

Clearwater ....................

Cook .........................

Cottonwood ..................

Crow Wing ..................

Brainerd ................
Crosby.............
Deerwood ..............
Ironton ..................
Pequot ..................

Dakota ......................

Dodge ........................

Douglas .......................

Feirbault ....................

Fillmore ......................

Freeborn .....................

Goodhue ......................

Grant .........................

Hennepin .....................

Houston....................

Hubbard .....................

Isantl .........................

Itasca ......................

Bigtork .................
Bovey . ...............
Calumet ..................
Coleraine .................
Deep River .............
Grand Rapids ..........
Nashwauk ...........

Jackson .... ..............

Kanabec ......................

KendlyohL ...................

Kittson ......................
Koochiehtag ....... . ..........

Big Falls .... ... ..........
International Falls ........
Littlefork .................
Norhome .................

Lao Qui Parl ...............

Lake ....... ...........

Lake of the Woods ............
Ie Suour .....................

Lincoln.....................

14.86

14.0
15,4
16.3

17.4

14.2

..........

1516j
16.2
16. 2
16. 2
15.8
Ito

14.2

1C8
14. 2

14.2

14.2

14.2

14.8

14.0

14.2

15.4

14.0

17.0
18. 0
16.0
16.0
16,16,3
16.0
14.2

14.5

18.8

......... "
17.0
17.0
18.9
17.0
14.8

11.7

14.8'14.2

14.12

16.8
18.o

17.4

1813
18.2319.4

16. 2

17.3
18.2
18. 2
18.2
17.8
16.0

16.2

16.8

16.2

16.2
16.2

16.2

16.8

16.0

16. 2

17.4

10.0

19,0
18.0
18.0
18.0
18. 5
18.3
18.0
16. 2

16.5

16. 5

18,8
..........

19.0
19.0
18.9'19.0O
16.5

17. 7

16.8
1&.2

1& 12

16.0
15,5

16.9

17.8

1&9

18.7

16.8
17,7
17.7
17.7
17.2

15.7

16.3

18.7

1&7

15.7

15.7

16.1

15.8

15.7

16.,
15.5

18.5
17.5
17.5
17.5
18,0
17.8
17.5
15.7

16.0

16.0

18.3

18.8
18.418, 5
16.0

17.2
'16.0
1& 7

S1&.7

18.0

17.5

18.9
19. 8

20.9

17.7

..........

18.8
19.7
19.7
19.719.13
17.8

17.7

1&

17.7

17.7

17.7

17.7

1&3

17.8

17.7

18.0

17.8

..........

20. I
19.8
19.8
20.0
19.8
18.8
17.7

18.0

18.0

20.8

20.41
20.8
1&.0

19.1

19.0
17.7

17.75

C. R. 0. Blom, Blom Cil Co.,
Milan.

3. B. Windahl, Windahl Oil
Co., North Branch.

Elmer Wiokum, Deep Rook
Oil Corporation, Moorhead.

0. B. Courtney, Bagley Oil
Co., Bagley.

John Bero, Northern Oil Co.
Duluth.

A. Mcrinney, Windom Oil
Co., Windom.

George H. Crosby, Jr., Cuy'at
Oil Co., Crosby.

John Bartelt, Rosemount Oil
Co., Rosemount.

Albert Roth, Roth Oil Co.,
Mantorville.

Otto Tesawer, Tassmer Oil
Co., Alexandria.

George H. Andrews, Inde.
pendent Oil Co., Winnebago.

Henry Meinke, Western Oil f&
Fuel Co., Sprig Valley.

C. . Bonda Albert Lea
Oil Co., Albert te.

Max Fegel, Pine Island 01
Co., Pine Island,

Paul J. Hanson, Grant Co., Oil
Co., Elbow Loik,

S. M. Burnap, Direct Serving
Oil Co., Minneapolis.

Sam Abraham, Hoston Oil
Co., Houston.

F. D. Long, Pure Oil Co., Park
Rapids.

Dwaine Erickson, Cambridge
Independent Oil Co., Cam.
bridge.

Frank Sherman, Northwestern
Oil Co., Grand Rapids.

3. M. Wolf, Cities Service 01Co., Fairmont,
J. B. Vandermyde Kanebec

Co.CooperativeOilCo,Mora.
A. B. Miokelson, Bartlee Scott

Oil Co., Willmar.
Frank Kiene, Kennedy Trad.Ing Co., Kennedy.
1. ', Stinson, Int n&tioz

Oil Co., International Falls.

Matt Heinzen White Eagle
Oil Corporation, Madison.

John Bero, Northern OU Co.,
Duluth.

Fred Schultz, Deep Rook Oil

J.. UsHofsnf-- & Car-
11 O0 Co, Ivahoe .,
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Ga*Ane pricea-Continued

Thid grade Regular grade

County Chairman of county price-
Tank Service Tank Service stabilization committee
wgon statein wagon station

(1) (2) (3) (4) (5) (5)S ______ ______ ______ _______ _____________________

Lyon ..........................

MeLeod .... ....
Mahnome n ......... .

M arsll he ..............

Martin .......... ..
Mower .......... k...........

Miney ...................

Mrrlsoon.

M urry r---- y----

N ob ,,. ................. ... _
Noble ...................

Norman.. .... ...........

Ol s d ...... ..........

Otter .................

Pennington .....................

lu t ......................

Plp i .. o a...................

Polk .........................

p oe... p e.------- -
PM.80

7 
..... .................

Red Lake ....................

Re dwood. ----------------

Renville ......................

Rice ..........................

Rock .........................

Roseau .......................

Scott .........................

Sherburne............. ..

Sibley ........................

Stearms ........ ........

Steele .........................

Stevens .......................

St. Loaos. ..............

Aurora .......... ....
Biwnbik ............
Clah.......- ...... .. :
Ely......... ...

Hibbing ............
Viginia .............

14.2
15. 7

16.8

14.2

14.6

14.5

It 2

14.2

14.2

14.2

K .7

14.2

16.3

14.2

16.2

14.5

14.0

16.3

14.2

14.2

14.2

16.6

14.0

14.5

I4.2

14.1

S14.

14.5
to.

X6.0

1&7

1&.0
1 60
1 60

10.2

1.2
17.7

S18. 3
16.2

16.2

16.5

16.8

16.2

16.2

* 16.2

17.7

16.2

17.1

1&.3

16.518.3

16.5

16.015. 0
18,.3

16.2

16. 2

1. 2
10. 2
16.21& 8

16.0

16.5

16.2

16.6

16.2

16.5

:1&. 0
18.0

17.4
M6.4
18.0
1&0
I&0

15.7

15.7
* 17.2

17.8

15.7

16.0

16.3

15.7

*18.7

15.7

17.2

15.7

16.6

17.8

.16.0

15.7

17.8

*16.0

15. 5

17,.

11.7

15.7

15.7

15.7

18.3

15.6

16.0

15.7

16.0

160

17.5
17.5
17.5
17.2
17.9
17.6
17.6
17.5

17.7

17.7
19.2
19. 8

17.7

18.0

18.0

18.3

17.7

17.7

17.7

17.7

19.2

17.7

18.6

19.8

1&0

17.7

19.8

18.0

17.5
19, 8

17.7

17. 7

17. 7

17. 7

20.3

17.5

1&0

17.7

17.7

17.717 0

B. 3
1.6
1.0

17. 7

,17. 7

ItO

'196

it,
19.5
ItS

L. T. Andrew, Tr County
Cooperative 011 Association,

C.J. iil Oil Co., listed.
A. H. Thseike, Mahnomen

Oil Co,, Mahnomon.
C. E. Peterson, Home Oil Co.,

Stephen.
J. M. Wolf, Cities Service 01

Co., Fairmont.
E. H. Kopplin, LitchfleldOil,

Litchfleld.
R. J. Herdliska, Princeton Oil

Co,, Princeton.
C. L. Stadolks Central Oil

Co., Little Falls.
A. F. Anhorn, Mower Oil Co.,

Austin.
R. W. Burnham, Murray

County Cooperative Oil Co.,
Slayton.

Henry Epper, Nicollet Oil Co.,
Nioollet.

E. A. Meeeter, Farmars-Mer-
chant Oil, Ellsworth.

Charles 0. Herman, Herman
Oil Co., Ada.

A. J. Osman, Home Oil Co.,
Rochester.

C. H. Dale, Standard Oil,
Fergus Falls.

3. MeKennie, the Texas Co.,
Thief River Falls.

James Sullivan, Cehl Oil Co.,
Pine City.

T. T. Steinberg, Steinberg'o,
Inc., Pipestone.

L. W. Durner, Standard Oil
Co Crookston

L. W. Jorgenson, StandardOil Co., Glenwood.
S. M. Burnap, Direct Service

Oil Co,, Minneapolis.
Jos. J. Helm, Red Lake Falls

Oil Co., Red Lake Falls.
W. 0. Roth Oil Co., Lamber.

ton.
W. E. Bertal, Farmers Oil Co.,

Oliva.
J. H. Bumeister, Faribault Oi

Co., Faribault.
Emil Frick, Luverne Oil Co,,

Luverne.
George Ber lund, Lake 00Cs., Warroed.
C, M. Crommesch, Scott Co.

Oil Co., Jordan.
E. A. Le er, Elk River Oil Co.,

Elk River.
J. M. Bredemus, Henderson

Oil Co., Henderson.
H. E. Dougherty, Phillip

Petroleum Co., St. Cloud.
A. P. Bartseh, Central Cooper.

ative Association, Owatonn&
Fred Kranz Phillipe Petro-

leum Co., Morris.
John Bero, Northern Oil Co.,

Duluth.
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Gasoline prices--Continued

Thtrd grade Regular grade

Couny Chairman of county price-
Tank Service Tank Service stabilization committee

wagon station wagon station
()(2) (3) () ( 5) (6)

Swilt ........................ '14. 16.5 16.0 18.0 Mr. Strand, Nat'l Ref. Co.,
Benson.

Todd ......................... 14.8 18,8 16.3 18.3 A. J. Dvorachek, Grey EagleOil Grey Eale,.
Traverse ...................... " 14.8 16.8 10.3 18.3 'FEWig, WheatonOil Co.' I I . .. .I I I W heaton.
Waosha. ................ 1 4. 2 18.2 1.' 17.7 E. Roehike, Plainview Oil Co.,• Plainview.

Waen. 1..1 17.1 10.6 is,6 ;, J. Blahs, Sinclair Ref, 'o.,------------- - - , W adens.
Waea ....................... 14.2 16.2 15.7 17.7 M. 0. Quast, Janesville OilCo.

I I I Janesvlle.
Washington .................. 14.0 16.0 15.8 1? 5 Win. J. Madden Oil Co.,I Stillwater.
Watnwan.... ........... 142 16.2 . 15.7 17.7 H.E. Heptrom, St. JAmes Ol

Co., c6. James.
Wllkin2 ..................... 16.1 17.1 16.6 18.6 N. F. Doleman, Tri CountyOil Co., N9shua.
Winsn ....................... 14.2 16.2 15.7 17.7 0. F. Koetz, Cities Serv. Oil

Co., Winona.
Wright.... ..... ................ 14.5 K 6 16.0 18.0 Chas. 3. Johnson, Montrose

Oil Co., Montrose,
Yellow Medicine ............. 14.2 16.2 15.7 17.7 E. J. Johnson Standard Oil

Co., Hanley als.

PLANNING AND COORDINATION COMMITTEE FOR THE PETROLEUM INDUSTRY-
-. I I I ".' :., REGIONAL DISTRICT No. 3

Marketing committee:
A. G. MAGUIRE, chairman.
P. J. MARTIN, secretary.

PRICE STABILIZATION CONFERENCE

OMAHA, NEBR., September 12, 1934.

WITH REFERENCE TO THE PROPOSAL TO STABILIZE PRICES THROUGH THE ALLOWANCE
OP PRICE DIFFERENTIALS

The po ssibility of obtaining some measures of price stabilization through the
granting of price differentials was discussed. It was suggested that no differen-
tial should be considered on third-grade gasoline since the public accepts all
brands as of even quality but that a differential might be tried on unleaded
middle grade and premium gasolines against leaded gasoline of middle grade and
premium quality.

It was moved by Mr. Dippel, seconded by Mr. Finch, that the chairman appoint
a committee whose duties shall be as follows:
1 1. To secure an expression of, opinion from all integrated companies relative
to the granting of price differentials in Nebraska towns of 4,000 or greater popula-
tion to certain marketers,,

2. To endeavor to enlist the support of such integrated companies to some
workable plan whereby markets may be stabilized In subnormal areas.. 3. U1 successful in the above, to endeavor to enlist the support of the Standard
Oil Co. as the largest marketer in the State, to this proposition, with the recom6n
mendation that, in the event "normal" prices are not materially reduced through
the adoption of some plan similar to that recently made effective in Standard of
Indian territory, the priwe shall be stabilized by gradual and reasonable advances
over a period of time. I , "

4. Proceed to negotiate with those marketers who are demanding price differ-.etiala' in an effort to effect a settlement and adopt a program of stablization
that will 'be supported by &0 the above-indicated companies. . . ..

The motion was eared without a dissenting vote six not voting., Chairnan
Sutherland appointed the following: Chairman R. k. Osborn, Sinclair Refining
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Co.; 0. J. Finch, Lincoln 9il Co.; E. T. Hompes, Hompes Tire Co.- Marshall
McArthur, Quaker Petroleun Co.; and E. E. ames, James Poultry o.

Representatives of various companies were requested to communicate with
their home offices in connection with this matter. Correspondence relative to
the subject of this letter should be addressed to the chairman of the committee.

Respectfully submitted. H. H. HAHN, Secrelary,

MEMORANDUM TO Mn. A. G. MAGIeR' RE GENa'AL STABILIZATION MEETING,
BLACKSTONE HOTEL, CHICAGO, F2AWAT, JANUARY 4, 1935

Introduction was made by Mr. C. E. Arnott commending much favorable
procedure which had transpired throughout region no. 3 since the December 5
meeting. He, however, very much regretted the odium which certain companies
had reflected upon other companies by their not explaining to dealers why
dealer margins were reduced and that the action had been unanimously agreed
to by all companies. Ie stated that some companies had actually accused other
companies of forcing them into such a program.

Mr. Reeser and Mr. Miskell wanted the matter of differentials injected into
this meeting to ascertain if something could not be worked out regarding this.
Mr. Miskell was very positive that no lasting program of stabilization could be
maintained until this important question was worked out and in someway
settled.

Mr. Arnott explained fully his reason for not wanting to inject into this meeting
the question of differentials. He explained that in similar meetings in other
parts of the country and in a general meeting in Washington, it was impossible
to arrive at any satisfactory conclusions.

Mr. Majewski and Mr. Ashton brought up the matter of protection for jobbers
in mutiliated territories and also pay-back features which were being used.

The meeting was about evenly divided as to whether this practice of jobber
protection in excess of dealer margins should continue or not. No definite decision
was reached. This matter is in the hands of a committee appointed at the
December 5 stabilization meeting.

The practice of refiners in selling to price cutters was again discussed and it
was the unanimous sense of the meeting that this should be discontinued, either
for all of the price cutters supplies or part of them.

Mr. Miskell urged that better contact be kept with the group 2 refiners as to
the activities of group 1 (major refiners) so that the plans of the two could be
worked out together. Mr. Humphrey said that group 2 refiners had registered
vigorous complaints against local protection on jobber contracts in excess of
dealer margins. Mr. O'Shaughnessy complained against this practice.

Mr. McDowell urged jobber protection of one-half cent above dealer margins
as a necessity. Mr. Ashton said that in cases they were allowing 1 cent. Both
of these gentlemen said that their companies insisted upon the repayment of such
protection.

Mr. Lakin said that all companies should discontinue the broadcasting of the
protection feature. He stated that most salesmen were advising prospective
accounts that their respective companies would protect the jobber in excess of
the dealer margin in times of stress in mutilated areas.

Mr. Coffin and Mr. Ashton wanted a committee of three appointed from
group I (major refiners) to meet with a committee of three from group 2 refiners
to work in closer harmony and also to settle the matter of jobber protection above
dealer margins.

Mr. McDowell wanted to limit taking any jobber contracts in subnormal zones
and this was agreed to for 30 days following January 11.

General discussion of commissions and commission agents followed and the
evil effects caused by excessive commissions were mentioned. A committee,
consisting of Messrs. Lewis, Wixon, Wright, Sus, Smith, Merritt, Humphrey,
and Lavin, was appointed to work out schedules.

A committee composed of Messrs. Ashton, Bullock, Miskell, Hughes, and Van
Eeghn was appointed to work out a program for a strong and active tank-ca?
m a r k e t f o r 1 9 3 5 . , - J - . . .. .

Mr. Ball made the explanation that to create a more stable and better market
probably narrower margins would be made effective for both jobbers and dealers.

Mr. Maj~wskl advocated the discontinuance of all station construction and
no new acquirements by leases or acquirements of other facilities by any members.
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Mr. Lakin was answered that the acquirement of already existing stations by
other suppliers was perfectly permissible. Mr. Arnott suggested that all com-
panie invmUgate carefully the matter of increasing the facilities.

Mr. Reeser and Mr. Humphrey brought up the matter of proper price posting,
proper advvtising features, premiums, and the use of proper placards at stations.
Mr. Lewis a dvised the meeting that the Standard Oil Co. of Ohio had adopted
an additioml bracket for consumer discounts in Ohio, which allowed one-half
cent per gallon more for accounts of over 10,000 gallons per month than for
accounts of only 1,000 gallons. This makes the total discount 11 cents, plus-
one-half cent, or 2 cents off tank-wagon price.

Mr. Majewski wants the 1,000 gallon per month discount to stand without the
adoption of any other bracket or larger discounts.

Mr. Ball brought up the matter of a partial boycott in Chicago and northern
Indiana against the Standard Oil Co. because of new dealer margins adopted and
also because the margins in Michigan remain 4-4-"' because of the Sun Oil Co.
refusing to adopt the new schedule. Dealers are refusing to purchase oils.

Mr. Ball injected into the meeting the possibility of no margin penalty l.,
dealers for the first 1 cent cut everywhere if the Michigan situation continued
and after the firot cent below normal, then the dealer to absorb one-half of the
subnormal price.

Mr. Skelly vehemently talked regarding there being no change from the adopted
schedule because of many reasons which would be decided adverse to the various
oil companies. Mr. Skelly talked at considerable length and was followed by
several others regarding what was being done in stabilization efforts to hold the
prices at points whieh were advanced as the result of the December 5 stabilization
meeting

Mr. Humphrey mentioned that there had been some slipping back and others
added the opinion that prices would not hold without additional efforts. There
was discussion as to what was being done or what was contemplated being dune
concerning the possibility of going ahead and advancing some 600 subnormal
points which were not adjusted during the December 6 program. The program
of continued stabilization efforts and the appointment of two stabilizers were
vigorously and generously supported. Mr. Atkins suggested that the stabilizer
now designated at Tulsa could better perform if he were located in Kansas City.

Mr. Majewski spoke regarding secret rebates to dealers, excessive of the pre-
scribed margins and also discounts to consumers larger than those prescribed by
the new dealer contract.

Mr. Arnott closed the meeting with considerable emphasis that all companies
should adhere to the policies which were unanimously agreed upon at the Decem-
ber 5 meeting and in a fair way, so that no company should work injury or hard-
ship upon another.

He further advised that there would be considerable work done regarding the
groups I and 2 refiners and also that he hoped the Michigan situation would be
worked out quickly or at least in the very near future.

A. H. BLACKALL.

MEMORANDUM TO MR. A. G. MAGUIRE Rz MICKOIAN STABILIZATION MEETINO
JANUARY 5, 1935

Mr. Majewski presided for Mr. Arnott at this meeting.
Mr. Coffin advised that in the paPst 9 months since April 2, 572 tank cars of

gasoline have moved through cut-price outlets. Of these cars, 746 contained
Michigan gasoline. The remaining 1,826 cars were shipped in from everywhere-
east Texas, Pennsylvania, Ohio, and St. Louis, East Chiao, and Hammond.

Mr. Raupagh of the Standard Oil Co. took the position that it was Michigan
gasoline which was causing the cut price trouble in Detroit and other points in
Michigan. He stated that he believed it would be an easy matter to handle the
Michigan gasoline. At the present time there are 287 cut-price stations ill
Detroit alone, doing approximately 20 percent of the Detroit total gallonage at
prices under posted third-grade prices of Standard Oil, Gulf, and Sun of from
s half cent to 3% cents.

Mr. Raupagh exhibited three charts In which he attempted to substantiate
that suppliers were not controlling their jobbers and that much of the cut price
easolla. was coming from companies which were parties of the stabilization pro-

am. Mr. Coffin substantiated Mr. Raupagh.
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Mr. McDowell, whosecompany was involved through the operations of J.
Tyson, referred the matter to Mr. Tyson and he denied responsibility for supply-
ing Cross and Plymouth, who were reported to be extraordinarily bad operators,

It was also brought out that the gasoline was being hauled from the Zug Island
Terminal where both Mid-Continent and Cities Service have storage and that it
was being transported by the Overland Trucking Co.

Inasmuch as both of these compartis denied responsibility for supplying these
two price-cutters, it was decided that the operations of Overland Trucking Co.
tiould be investigated because it was definitely determined that the OverlAnd
trucks were going to many cut-price stations.

Mr. Harrison brought up the matter that he thought that no company could
sell a price-cutter all or part of their merchandise and that if any company was
selling even one grade of gasoline, this should be stopped immediately.

Mr. Stover advised that the Lincoln Oil & Refining Co. was going to cancel
their Mich-I-Penn contract and others in Detroit which they were unable to
control in conformity with stabilization agreements.

Mr. McSweeney (Shell) ad, ised that April 5, they were going to cancel the
contract with the Fisher Industries and also the Argo Oil Co. because they were
unable to properly "police" same.

Inasmuch as there was considerable dissention regarding the effect of Michigan
gasoline upon the Detroit and Michigan market, it was decided to table the
handling of Michigan gasoline until the balance of the Michigan situation was
handled.

Mr. Bullock agreed to check the Benzoil movement of the United States Steel
subsidiaries to Ford. A considerable amount of this material is being resold and
the aim is to stop sales insofar as possible where the markets are being adversely
affected.

It was agreed that independent terminal supplies are to come from one supplier
only (all grades)-no terminal operator to sell to jobber unless all of his supplies
are handled, for which the terminal operator is to be responsible. ..

Dealer supplies are to come from one source only and to be policed by jobber and
terminal supplier. All suppliers are to assume responsibility for sales through
jobbers, dealers or consumers. Bonzoil blend sales in Detroit are exclusive of this
agreement contract, that is as to 100-percent sales.

The meeting became very tense and upset with Mr. Harrison advising that his
company would not go along on the changed dealer margins; namely, 3% cents
with a 50-percent reduction down to 3 cents. He advised that a normal price of
18 cents in Detroit was too high but that he was willing to give 3% cents dealer
margin from a 17 cents price and in case of subnormal market to cut the dealer
50percent on reductions below 17 cents down to a 3 cent minimum.
Mr. Ball agreed to Mr. Harrison's plan in Detroit and Michigan but said that

for his company it would occasion a I cent cut throughout their entire territory
and they could not do differently in Michigan than elsewhere. . .....

This matter is to be handled by Mr. Arnott with the officials of the Sun Oil Co.
and the outcome will be made known, probably during the week of January 7.

A. H. BLACKALL.

MICHIGAN SENATE CONCURRENT RESOLUTION NO. 13

A concurrent resolution authorizing an investigation of conditions confronting
the independent oil jobbers of M ichigan. t 1 . . . . .

Whereas there are in the State of Michigan more than 300 Independent con-
cerns engaged in the marketing of petroleuni products; and

Wheres said concerns regularly employ between 55,000 and 65,000 residents
of Michigan; and

Whereas said concerns have in Michigan a capital investment' of betwen
$25,000,000 and $35,000,000; and ' 

,  I i ..
Whereas said concerns operate almost exclusively In Michigan and corn rise

distinctly a Michigan industry; and --- , , ' -- - - ' I
Whereas one of the Said 6oncernS is the farm bureau service corps which awlSe

serves more than 15,000 Michigan farmers; and , . I .... , ,
Whereas the virtual suspension of Federal antitrust laws underthe national

recovery and associated acts, largely removed restraints on monopoly; and ':,
Whereas codes of so-called "fair competition" affecting the petroleum industrY

are alleged to have been administered by special'interzestswithin the ndutY



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 153

itself in such manner as to encourage and restore vicious monopolistic practices;
and c certain' .. ! , I

Whereas certain major and integrated companies of the petroleum industry,
which companies control practically all of the operations from drilling to gas sta-
tion, are alleged to have been enabled to employ said monopolistic practices in an
effort to destroy independent competition; and

Whereas because of such practices the above Michigan independent concerns
are said to now face a situation which if not corrected may mean their eventual
abandonment; and

Whereas such abandonment would (a) bring about the destruction of an essen-
tial Michigan industry; (b) imperil the welfare of all of the citizens of Michigan
because of the increased retail prices of gasoline. Now, therefore, be it and it is
hereby

Resolved by the senate (the house of representatives concurring), That a joint
legislative committee consisti-ag of three members appointed by the president
and the speaker be authorized to examine into the aforesaid to the end that
it may be determined whether or not additional legislation is needed to protect
the public interest; and be it further

Resolved, That said committee be given full power and authority to subpena
witnesses, administer oaths, and examine all persons, records, and documents
deemed proper by said committee, and to incur any necessary expenses including
those of witness fees, council fees, auditing and stenographic services in making
such investigation, such expenses not to exceed a total of $5,000, the same to be
paid out of the general fund of the State, not otherwise appropriated upon itemized
vouchers, duly certified by the president of the senate and the speaker of the
house of representatives; and be it further ,

Resolved, That said committee report its findings to this legislature as speedily
as possible.

(Clipping)
JOBBERS PROTEST DEALER RENTALS BnINO EXCLUSIVE OF MARGIS

STEVENS POINT, Wis.
The difficulties of a governmental agency endeavoring to regulate retail gasoline

prices were evident at the Wisconsin department of markets hearing March 5 at
Stevens Point, Wis., on the order establishing minimum State-wide motor-fuel
prices until June 30.

Opinions expressed by marketers present, jobbers predominating, indicated
now wide-spread dissatisfaction with the order, except for that part requiring
dealer rentals to be exclusive of margins. Comment, as the order was discussed
paragraph by paragraph, indicated, however, that the varied types of marketing
problems clashed with the order, and that provisions 'satisfactory to one type of
operation are not satisfactory for another type.

The hearing was called by the department to hear complaints, and to obtain
additional data, as a basis for changes, if any, in the order that became effective
February 13 to stabilize retail markets in Wisconsin. 'About 125 marketers
attended. F. Schultheiss, department commissioner, and R. M. Orchard, depart-
ment counsel, presided. Cost data was presented by jobbers during the morning
session, and the order was discussed generally during the afternoon.

The dealer-rental provision was the major point of discussion. The order
establishes a minimum dealer margin, a percentage of the spread, and then re-
quires that any rentals be in addition to the margn. Jobbers object to this
rental requirement. to . Jbs jct h

Mr. Orchard explained that the provision was to prevent any unfair practice
through rentals. Elmer H. Pedley, Kenosha jobberp and president of the Wis-
consin Petroleum Association, summedup the case by relating to the commission
that he was aware of dealers not being protected, 1l4der lease and agency instru-
ments, as to rentals, but that under the order's provisions the field was thrown
open in bidding for dealer business to granting iof bigrrentals by major suppliers,
to the detriment of the jobber.

That the provision should be dropped entirbly, or the wbrd "exclusive" changed
to "inclusive", was the suggestion of Roy L. krecke, Iecretary of the Wisconsin
Petroleum Association. A. J. Moser, Milwaukee, said this provision nie nt his
ruL as an independent iobbjer.i . . .*,:<,
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Harry S. McGaughey, Pugh Oil Co Racine, then pointed to the giving of
rentals in addition to margins as a violation of the order. The order, he con-
tended, prohibits below cost selling, and establishes the percentage of dealer and
jobber margin in the spread. Consequently, if the supplier gives the dealer a
rental in addition to the margin, that rental comes out of the suppliers' margin,
and constitutes selling below cost. (Published in full, Nat. Petroleum Nes.
Feb. 20 1935, p. 28.)

Mr. Schultheiss explained that when this provision was written he had in
mind that the dealers were in need of protection on contracts involving rentals,
and he realizes that some change is necessary to protect the independent jobber
or vicious bidding up of rentals to obtain dealer business. He then asked for a
representative of various branches of marketing to meet with him after the
hearing for a conference on how the provision should be altered.

The 50-gallon minimum dump to obtain the tank-wagon price was another
point of considerable controversy. Country jobbers were in favor of a 26-gallon
minimum, those in the city for the present for or a higher minimum.

Two evils of the 50-gallon minimum were cited. First, that delivery costs
mount, since the farmer unable to take that amount on the first call will not
buy, thereby requiring a second call to make the sale. Second, the tank wagon
salesmen may get around the provision by making small deliveries to farmers,
then withholding the delivery ticket until the total 50 gallons have been pur-
chased.

A. F. Podvin, Northwestern Oil Co., Superior, asked that the limitation on
dumps be such that a farmer can take that amount on one delivery, and that a
ticket can be made out for the amount.

Mr. Orchard brought up the question of s change in the question of quantity
discount (the order permits a 1-cent discount off tank-wagon price on total
monthly deliveries of 1,000 gallons or more) by jobbers. Several communications
were read, mainly from trucking companies, protesting the provision, and one
trucking corupany was represented in the meeting. Large consumers are said to
be considering bulk plant installations to obtain a lower price if the present tank
wagon quantity discount is not increased.

Numerous jobbers spoke in favor of a lower quantity price, to retain business
of large commercial consumers but Walter Wingrove, Wingrove Oil Co., She-
boy gan, scored such tactics, questioning the seeking of business when there is no
prosit Involved. He told jobbers his company did not sell dealers or commercial
accounts, did not solicit commercial accounts, as it could not see a profit in such
sales.

The petroleum administrative board's "employee" definition came out in the
meeting when Roy L. Brecke, association secretary, charged that Louis Faber,
Milwaukee, was speaking not as a dealer but as an "employee of a local oil com-
pany." Mr. Faber said he was a retailer as he had a $2,000 investment in lubri-
cation equipment and merchandise in his station and was permitted to buy
merchandise from any supplier, although he held the station under lease from a
jobber who also owned the gasoline equipment.

During the morning, additional cost data was submitted by jobbers. Mr.
Podwin presented figures showing a 6.25-cent minimum coot, dividend 3.5 cents
to dealers, 1.25 cents agent's commission, 0 5 cent depreciation, 0.2 cent bad
debts, 0.25 cent bad debts, 0.25 cent shrinkage, 0.2 cent advertising, 0.15 cent
for all types of insurance, and 0.2 cent for taxes. Mr. Podwin added that these
figures did not include executive's expenses, interest on bank loans, general office

Lx:nse, or stationery and postage.
ha L. Broyles, Smith Oil & Refining Co., of Wisconsin, Janesville, reported

that with 3 bulk plants and 14 service stations, cost was 5.6 cents last year, with
an average margin of 5.7 cents.

M. H. Teige, Wisconsin Petroleum Co., Stoughton, reported a profit of $8,300
last year, before charging off bad debts, reduced to about $5,000 after bad debts,
a return of 0.7 cent on 700,000 gallons, or only about a 6-percent return on the
company's investment of $70,000.

Mr. Pedley then reported a wholesale expense for gasoline only of 4.02 cents
for last year, and for gasoline and kerosene combined of 3.95 cents.

Mr. Moser reported a wholesale coot of 2.12 cents a gallon, and on sales of
1,500,000 gallons last year, from a $118,000 investment, the company lost $500,
without considering any interest on capital invested.

Several jobbers from smaller towns reported approximate costs of 2 cents,
without consideration of several items, such as bad debts, wages for executives,
or interest on investment.
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Several discussions brought out the point that an Item of expense frequently
overlooked in wholesale costs is that of advertising or merchandising aid given
dealers, that is in addition to a guaranteed margin.

At the conclusion of the meeting Mr. Broyles suggested a graduated schedule
of margins for various types of retailers, such as a small margin for country store
outlets considering gasoline as a sideline, a higher margin for garages, and a still
higher margin for drive-in station outlets.

WISCONSIN JOBBERS SEEK 6.5-CENT MARGIN

Milwaukee, January 28.-The establishment of a 6.5-cent jobber margin for
marketing gasoline and repeal of the Federal gasoline tax, are among the objec-
tives of the Wisconsin Petroleum Association for 1935, according to its latest
bulletin.

Resolutions covering these subjects were approved by the jobbers at the
January convention.

Jobbers express a wish to continue to live up to the labor provisions of the
National Recovery Act but stated that present marketing margins are not profit-
able and that a 6.5-cent margin is necessary to stay in business.

A copy of the jobbers resolution on the Federal gasoline ta.u field properly
belongs to the States; that it is unjustisnd discriminatory double tax; it tends to
encourage States to divert gasoline tax funds for other than road-building pur-
poses; and it makes gasoline sales taxes excessive, lifting the average to above
40 percent of the retail price.

DEALER ASSOCIATION ASKS INCREASE IN MARGIN

CLEVELAND, JANUARY 21.-Protesting their recent cut in margins, Associated
Independent Oil Dealers Inc., of Cuyahoga County (Cleveland) have wired
Administrator Ickes as follows:

"We representing 626 independent oil dealers of Cuyahoga County, Ohio, had
our margin of profit reduced from 4 to 35 cents per gallon. The continued in-
crease cost of operations makes this impossible for us to exist. We are protesting
same as our suppliers have recently increased the commercial discounts to 44
cents per gallon, and we demand our margin be restored to us at once."

Commercial consumers in Ohio who take 10,000 gallons of gasoline or more per
month are given 2.5 cents discount from posted tank wagon, or equivalent of 4.5
cents under service station. This is maximum discount allowed to commercial
consumers. Consumers taking 1,000 to 9,999 gallons per month get 1.5 cents
off tank wagon or equivalent of 3.5 cents under service station. Those taking
less than 1,000 gallons per month pay full tank wagon price.

RETAIL PRICE DIFFERENTIAL ALLOWED "TzMPOAILY"
' 

IN CHICAGO AIA

CHIcAo, .uTy 9.
The retail gasoline situation in the Chicago area appeared to be on a fairly

stable basis today. Major companies and some independents were selling regular
gasoline at 17.3 cents, including 4 cents tax, and other independents (including
trackside stations) were selling mostly at 16.3 cents for their regular grades.
These prices have been In effect since July 5.

Early last week Administrator Ickes announced that the Standards of New
Jersey and Indiana had agreed to allow a price differential of 1 cent to certain
classes of independent dealers In the middle Atlantic States and that plans for
similar settlements in other areas were being worked out.

While price differentials of 1 cent on regular and 0.5 cent on third grade were
being allowed in the Chicago area, the Standard of Indiana was emphatic that It
had not agreed to a general policy of allowing such a differefitial.

E. G. Seubert, president of the company, July 5 stated the company's willing-
ness to do anything reasonable It coul to eliminate price wars, even to allowing
price differential and welcomed the intervention of Administrator jokes in the
gasoline marketing situation.

However, Mr. Seubert said: "S. 0. Indiana has reserved the right to determine
when, where, and how long It will tolerate the differential without fully meeting
competitive prices on trackside or other competing brands. It has not agreed

I 1072-35-FT 5- 22
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to a general policy of tolerating a differential and has reserved the right to continue
meeting competitive prices in the areas not excepted and to resume meeting prices
In the excepted areas if later developments require such action in protection of its
share in the gasoline business.

"This company does not recognize the validity of any of the arguments track-
side and other cut-rate marketers have advanced in an effort to obtain government
enforcement of a price differential between advertised an. iionadl".rtised brands.
It stands now as before on the principle that it has the same right as any other
marketer to meet any price at which a competing marketer offers his products
and must continue to have that right, regardless of any deviations which special

Conditions may cause to be made."
One angle of the situation is whether all the so-called "trackage stations" will

remain in line at price differentials of I cent and 0.5 cent under Standard's prices.
In the past, some of these companies have asked for a larger differential. Appar.
ently none of these concerns can undersell the major companies more than 1 cent
on regular grades of gasoline if the present marketing set-up Is to be maintained.

If the present arrangement of prices fails, many traders are of the opinion that
the Government will step in with price-fixinq. Most of the majors and the so-
called "price cutters" want to avoid this. This price-fixing threat, it was said, was
dominating factor in bringing about the present adjustment of differentials.

PETROLEUM ADMINISTRATIVE BOARD TO MAKE QUICK STUDY OF RETAILERS'
MARGINS

WASHINGTON, July 28.
A study of the margins granted by gasoline-distributing companies to their

retail dealers, and the policies reflected in such margins is to be made by the
Petroleum Administrative Board.

The survey will be in the hands of the marketing division of the Petroleum
Administrative Board, it was explained by Chairman Margold. Questionnaires
are to be sent to refining companies and to marketers who are representative of
the various sizes and classes of companies engaged in the distribution of motor
fuels.

Information supplied by individual distributors will be regarded as confidential
and for the use only of the Board in studying the effect of margins and the margin
policies of oil companies on the general retailing of gasoline.

Companies who do not desire to answer the questions in the questionnaire are
asked to give such comment on the subject as they wish. The questionnaire
recognizes the 3-4-4 margin as one in wide use and asks what percentage of
business is written on this basis. This provides a 3-cent margin for the dealer on
third-grade gasoline, 4 cents on regular and 4 cents on premium grade of motor fuel.

Whether the same margin is allowed on split as on 100-percent accounts is
another point on which the board wants information.

In part 2 of the questionnaire, information is sought as to desirability of
guaranteed margins to both jobbers and dealers and as to other protective condi-
tions in sales' contracts for both jobbers and dealers. Oil companies' answers are
asked by August 19.

The complete questionnaire, entitled "Margin Policy on Motor Fuel", follows:

PA T I

I. Do you determine the price policy of service stations on motor fuel supplied
by you? I

2. If you determine the price policy for one type of service station supplied
by you and not for another, what is the approximate percentage in each class?

3. What is the approximate percentage Of your total sales of motor fuel through
service stations?

4. (a) Do you guarantee a, fixed margin on motor fuels sold to service stations?
(b) If you guarantee a margin Is the margin the same for, 100-percent and split

,(6) What is the approximate percent ge of your service-station accounts to
which you guarantee a 3-4-4,margw .,

(d) Do you'write guaranteed con racts for 'service stations for larger margins
tban 3-4-4? If you write guaranteed margins In excess of 3-4-4, give examples
of characteristic larger margins and approxinate percentage of your business so
involved. ' ,,' ' ' .
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(e) Do you write guaranteed contracts for service stations for smaller margins
than 3-4--4? If you write guaranteed margins below 3-4-4, give examples of
characteristic smaller margins and approximate percentage of your business so
involved.

5. (a) Do you write split-margin contracts for service stations (e. g. 4 cents
on regular with one-half cent decline on each cent decline below normal)?
(b) What are the usual terms of such split contracts? I
(c) What is the approximate percentage of your service-station business so

involved?
I) Do you sell motor fuel on the open-tank-car market?
2) If you sell motor fuel on the open-tank-car market, what is the approximate

percentage of your total sales that are sold under such conditions?

PART II

1. What is your opinion concerning the desirability or undesirability of guaran-
teed-margin-dealer contracts?

2. What is your opinion concerning guaranteed margins to jobbers?
3. Do you favor split-margin contracts with dealers?
4. Do you believe that sales of motor fuel to jobbers and/or dealers should~be

made without any protective conditions? Why?
5. What do you consider the proper margin for dealer [indicate area]?
6. What do you consider the proper margin for jobbers [indicate area]?

MICHIOAN JOiBERS TO PUT LACK OF CODE ENFORc zNT B&Foas ROOsVV'DLT

DETROIT, August 2.
"Equitable enforcement of the whole code, or no, code at all," was the senti-

ment expressed by Michigan jobbers at a meeting here today, sponsored by the
three jobber associations. I I , I I

They talked of setting October 1 as a deadline for relief from "inequitable
enforcement," after that date each jobber seeking his own preservation in what-
ever manner and by whatever means may be open tohim. I .

The jobbers expressed the belief that rules 4 and 6 of the oil code have been
deliberately ignored by the planning and coordination committee and the State
code enforcement committee. Rule 4 forbids selling* below vost. Rule 6 pro-
vides that the division of an integrated company,, in producing, refining, and
marketing must stand on their own feet, financially speaking.', - I

The jobbers who attended plan to present the situation direct to. President
Roosevelt and to ask the planning and coordination committee to remove present
distinctions and put all marketers on an equal basis. ' , , . ...

A resolution also was adopted asking 'that octane ratings be posted on pumps
and dispensing equipment and that refiners furnish jobbers with certified state-
ments regarding the octane rating of their gasoline sold to the jobbers.

The subject of jobbers' margins came in for extended discussion at the meeting
and a committee was to be appointed to study unsat*sfactqry refinery contracts
offered individual jobbers. ' . . , .' 'to'

It was stated that, prior to the adoption of the code, the x tom y margin
jobbers in Michigan was 2.5 to 3 cents a gallon, and that : t.ri the adoption of
the code jobber margins decreased to 2 cents and to an even lower figure on new
contracts offered by integrated companies .. .: . .

Likewise, it was stated that dealers' margins had increased from around 3 an4i
3.5 cents a gallon to 4 cents. The weighted average eqst of jobber distribution
was &67 cents a gallon, according to a survey takeq by jthe jokbers at the request
of the Petroleum Administrative Board. , '

The jobbers decided to ask President Roosevelt to cll a Ihring to compare
jobbing costs of major companies with the margins which those companies alow
their jobbers. We have asked the re-fibi~sto meet with us for this purpose but
have had no response to our requests and have appealed tq t l 'ptfrqleum Ad-
ministrative Board to no avail, the jobbers stated at Detroit.

The oil cooperatives situation, the present retail situation, and the track-side
station problem were other subjects discussed at the meeting. r MI-"

1
a

Neil Staebler, Staebler.qll Co., Ann Arbor; Chles Gog 's cretary Nihan
Petroleum Association, Lansing; T. R. Strong, ?. &S. Oil N3., IthAca jn d4'F,
Wilson, Star Oil Co,, Port Huron, opened the sub ct4 for,' liusiii. ,1, r.an
acted as chairman. . ., ) I , " 1 . .
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Another combined meeting will be held in Detroit the latter part of September.
The associations sponsoring the meeting were Michigan Petroleum Association,
Independent Petroleum Association of Michigan, and Dixie Distributors, of
Michigan.

DAYTON DEALRS APPEAL TO ICKES TO RESTORE CUT IN MARGINS

DAYTON, OHIo, September 7.
To Oil Administrator Ickes' office last week went a petition heavy with the

Ames of some 450 independent oil dealers of Dayton and vicinity who are finding
the weight of unstable price conditions too heavy to bear. It asked for the return
portion of the independents' margin recently reduced by the supplying majors.

On regular accounts the margin dropped from 4 cents to 3 cents and on split
accounts, from 3.5 to 2.5 cents.

Not unlike the telegram sent last July by 16 of Dayton's independent jobbers
to Ickes hoping for some remedy to the price muddle that still exists within the
city and surrounding area, the dealers' petition reads in part:

"The major oil companies of this country have developed a monopolistic

stranglehold on the retail Sale of gasoline so that they have the power to determine

through secret agreements, obviously in restraint of fair competition, not only

prices at which gasoline should be sold to retail dealers but also the price which
retailers should charge the customer.

"In Ir counties within this State there has been, for the past several months, a
period of unrestrained competition commonly called a "price war" between the
major companies and smaller independent wholesalers of gasoline.

'The undersigned were in no way responsible for the commencement or con-
tinuation of this price war. We have now been advised by the major refiners
that our dealer's margin is arbitrarily cut from 4 cents per gallon to 3 cents per

dallon and from 3.5 cents per gallon to 2.6 cents per gallon. This 25 percent out
iour gross profit is limited to those counties in which the price war is in effect

and is no more than an effort on the part of the refiners to force the dealers to
bear half the cost of this competition for which no blame can attach to us. Un-
less we can be relieved from this unjust and unreasonable cut we shall be forced
to disregard the hour and wage provisions of the code under which we operate,
and return our 'Blue eagle.' "

The signing of the petition was accomplished In 2 days. It bears the names
of 325 of the 350 Montgomery County dealers and 125 from Clark County. To
further the effort a new independent dealers' association has been launched.

Dayton's dealers heretofore have been unorganized but there has resulted
this concerted movement now headed by R. L. Belton president of the Belton
Tire Service. Other officers of the association are H. i.' Karns vice president,
Trotwood and C. J. Nicholas, secretary-treasurer, Dayton. X1 board of nine
members has also been selected.

Rumors to the effect that unless the margins were restored the independent
dealers would strike and picket major companies were denied by President
Belton.

"We are willing to cooperate with the majors to the limit to get this matter
Straightened out. If the suppliers would stop selling to cut- price Stations the
trouble would be greatly lessened", said M.Belton. Radical proposals or
actions are not being considered by the new association.

Membership in the organization is not open to any cooperative gasoline
station dealer or cut-price operator. Tank-car buyers are not eligible to
membership.

Officers of the association believe they will be able to win over many so-called
"price cutters" and thus aid stabilization. In Springfeld, Ohio, independent
dealers, who also added their names to the Dayton petition, have moved two or
three dealers to raise'their prices.

STANDARD OIL OF INDIANA PICE CUr MAY BiNa CHANGES IN MARGINAL
CONTRACTS

TULSA, September 15.
The ,annual study of contracts to be offered jobber customers in 1935 already

Is under way by Mid-Continebt refiners as a result of the recent readjustment of
retail price levels by, t he Standard Oil Co. of Indiana.

Serious consideration of the type of contract to be offered each year does not
develop normally until later in the fall. The Standard company's action, how-
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fever, precipitated this study. In the first place, A majority of existing contracts
between Midwest jobbers and Mid-Continent refiners contain a marginal guaran-
tee of 6 cents a gallon. It is generally believed, however, that Standard has
discharged its former plan of determining retail price levels and now is using the
spot market, plus freight from group 3 to destination, plus a margin of 5.5 cents.

With refiners guaranteeing a 6-cent margin, this new retail price level has
resulted in a still smaller net-back at refinery for them. And those net-backs,
particularly from areas of good, healthy price wars, have been a source of con-
siderable misery. ,

The first consideration has been what to do about existing contracts. There
probably will be an attempt made to cancel those which carry cancelation clauses,
and to offer some other form of contract in its stead. The study has not gone far
enough as yet, however, to say with any certainty what this new contract will
contain. It was generally expected more information would be available within
the next week or 10 days.

In the meantime M id-Continent refiners generally are writing no marginal
guarantee contracts of any kind.

Another factor which is being given consideration in connection with the re-
vamping of contracts is the so-called "4-4-3 dealer contracts." It is reported in
some quarters that an attempt is being made to get that particular contract
,either thrown overboard or modified by reduction, or by having the dealer share
with his source of supply his normal margin when there are local price disturb-
ances. As the contracts now are written the dealer gets his 4 cents for regular
and premium gasolines and 3 cents for third grade, regardless of what the retail
price level might be. He accordingly has no incentive to see the price structure
maintained.

That type of contract has cost some refiners writing them a tidy sum, and
several independent refiners nor offering them an enormous amount of tank car
gasoline business this year.

Widespread retail price disturbances have kept the margin between the spot
market tank-car price and the tank-wagon price and the tank-wagon-price as
extremely narrow in many areas. If the jobber continued to buy in tank-car
3ots and maintain his bulk plant, his margin for operating expenses has been thin.

On the other hand that he could reach for his phone, if he had a 4-4-3 contract,
order the amount of gasoline he needed, have it delivered where he wanted it,
and be assured of a margin of 3 to 4 cents, regardless of tank car gasoline prices
or local price wars. He ran no risks to speak of, and had little overhead to worry
about. Under the conditions naturally he grabbed at the 4-4-3 contract and
left the independent refiner with no retail outlets holding the sack as far as tank
car business was concerned.

(Clipping)

AsKs STATE ASSOCIATIONS TO Uaom 2.5-CENT JOBBER MARGIN

CLOVELAND, October 9.
A committee, representing independent marketing interests in Michigan is

urging upon similar interests in other States, legal action to prevent the refiners'
stabilization committee from putting into effect any plan whereby the jobber's
margin would be reduced to less than 2.5 cents a gallon on gasoline. - -

This committee, which represents the Michigan Petroleum Association, the
Independent Distributors Association of Michigan, and tne Dixie Distributors
of that State, makes its proposal public in a letter to the State executive council.
The council which is made up of executive officers of the State marketing asso-
ciations, meets in Chicago, October 18, and the Michigan interests hope to have
their proposal discussed there. The refiners' stabilization committee met in
Chicago late in September, when the subject of jobber margins was discussed.
Another meeting is schedules for October 12 at Chicago. I I

"Supposedly, at this second meeting, the refiners' stabilization committee will
be presented with a plan which has been approved by Administrator Ickes for
uniform application to all refiners in dealing with jobbers and dealers", states the
communication of the Michigan committee to the State executive council.

It goes on to say that it is understood that two proposals were made at the
refiners' meeting in September; one calling for a reduction in dealer margins to
3.5 cents and the maintenance of jobber margins at 2 cents; the other calling for
a 3.5-cent dealer margin and an increase in jobber margins to 2.5 cents.
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It a1so states that it has been conclusively shown that jobbers cannot adhere
to the code and exist on a 2-cent margin; aisco that the major companies are not
holding the cost of their jobbing operations within the 2-cent margin they offer
to independent jQbbers on their own products. In concludes:

"If the refiners,' stabilization committee secures the approval of the oil admin-
istrator upon a plan designed to allow the jobber less than 2.5 cents margin, we
believe that the State executives council should be prepared, at its meeting in
October, to institute legal action to restrain the refiners from applying their plan
to the oil industry,"

zw SCHEDULE 'OF DEALER MAROINS PROPoED IN THE MIDDLE WEST

CHICAGO, October 1.
A' reduction in dealer margins is scheduled for November 17, based on action

taken by midwestern refiners in a meeting at Chicago, October 12, to discuss
dealer and jobber margins. The act; n-applies only to companies operating in
Standard Oil Co. Qf Indiana territory.

The new proposed schedule will reduce dealer margins 0.5 cent in Chicago and
1 cent outside Chicago on second-grade gasoline. On third-grade gasoline there
will be no change for dealers in Chicago and a 0.5-cent reduction for dealers out-
aide the city. The schedule provides for dealers to share equally with oil com-
panies any reduction below normal service-station prices, down to a fixed
nmmum.
I Following are the proposed new dealer margin schedules, figures being in cents

per gallon:

First Second Third
grade grade grade

For Chcago dealers:

Minimum ----------- ............................ ...... . 0 3.3 3.0

For deals outside Chicago:M aximum ........................................................... 3.2.0Minimum ...................................................... . 3.0 2 5 2.0

The maximum margin is to apply for both types of dealers when the service.
station price is normal. On any reductions, the dealer and oil companies share
equally down to the minimum.

With the total spread between cost of gasoline laid down plus taxes, and the
service station normal price amounting to 5.5 cents since September 11, the jobber
will benefit by a 0.5 cent additional margin on second grade in Chicago, and by 1
cent outside Chicago, under the new margins.

Formal announcement of the new margins is to be made next week, with effec-
tive date now scheduled for November 17 to provide time for exercising customary
notification of 30-day clauses in dealer contracts.

The meeting here on October 12 was attended by about 40 midwestern refiners,
presided over by C. E. Arnott, member of the planning and coordination com-
mittee and in charge of the national stabilization program. A first meeting on
margins was held in Chicago, September 21.

A moratorium on solicitation of dealer accounts that was supposed to have
been effective from September 24 to November 1 was under fire at the meeting
yesterday. Charges of chiseling were made, also that some companies had
difficulty in getting instructions to branch managers. Debate became heated at
times, with one refiner announcing that he would go his own way. Finally, the
meeting settled and a continuation of the moratorium until the end of the month
was agreed upon. , .

Debate was vigorous also on jobber margins, now 1.5 cents on second-grade
gasoline.

What action the dealers, will take in regard to the proposed margin reductions
remains to be seen. If the resolution adopted at their national convention in
Milwaukee this week reflects their universal opinion, some action to combat the
reduction is expected .. ..
. The resolution stated, in effect, that the convention strongly opposed a reduc-
tion in dealer margins at this time, but indicated a willingness to enter a discussion
with a view to stabilization, equitably based on integrated company operations.
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JOBBERS LOOK TO GOVERNMENT CONTROL TO END CURRENT PRICs WARS

CHICAGO, November 17.
The close of the second month of the current midwestern gasoline price war

finds opposition to major oil company price policy centered in many quarters on
the hope of market restoration through Government price control, or on allowing
price cuts to run their course for a thorough housecleaning.

Sentiment for allowing price ward to run -their course comes from those mar-
keters labeled "price sellers.". Several marketers of this type have indicated a
desire for a prolonged price war to see whether so-called "price sellers" or majors
have m ore econom ic distribution. , -.' , , : - , . . . . '

Trackage stations can market gasoline on a 3-cent margin, one marketer ex-
plained, while major company distribution cost is 6 cents, as a minimum. - .

While the "price seller" may desire a fight to the finish, to determine what type
of marketer has an economic right to exist, the jobber is the one caught in the
middle along with his source of supply. Retail prices in a vast number of larger
points in the Middle West are below the cost of the gasoline in the tank-car
market, , plus freight and taxes, and jobbers who have followed major company

distribution methods are heavy losers. I I I
To many jobbers the only hope for fair prices now seems to be in Government

regulation. Wisconsin jobbers have a markets department already in operation
and the groundwork laid for a minimum State-wide price order, but jobbers in
other States are beginning to consider the benefits of Government control.

Sentiment among jobbers for Government control so far has not taken definite
shape. It is in the talk stdge now but jobbers are asking what course legislatures
would take, if local oil men should ask protection against out-of-the-State major
companies. These jobbers believe the legislatures might set a fair retail price to
insure oil men staying in the picture and on the tax rolls.

The industry's first experience with price control, in Milwaukee county by the
Wisconsin markets department, has been ended technically. Actually the maneu-
vers of the State itself to prevent the order from coming into Federal court in effect
made the State ask for a temporary injunction on its own order, so the State court
had to issue its injunction in the Iadhams case.

There is the belief also that the order would have been knocked out, in spite of
the State's own efforts, as a result of defects in the order as written.

The legality of the law on which the order was written, however, has not come to
court test. Attorneys in Wisconsin thoroughly familiar with the markets depart-
ment orders in other industries hold that a legal order can be written if on a
State-wide basis and that a differential for unbranded gasoline can be defended
successfully in court.

A movement for a State-wido minimum-price order has been started in Wis-
consin. At a meeting with the markets department officials in Madison this
week a group of substantial jobbers discussed the situation, and a series of hearings
in the State is being planned for the latter part of this month.

While jobbers are interested mainly in their own business they believe that the
current price war is a "squeeze" play on the refiner as well as the jobber. ...

No matter what type of relief the jobber may obtain, the refinery source of
supply ultimately pays the bill. If the jobber has local protection in a contract
the refiner's net-back is slim. If the jobber has been buying on the open market
he now finds it more attractive to buy from dealers or major company bulk plant.

Jobbers buying from dealers is a strange marketing method but profitable, for
both. The major company dealer with a 4-cent margin can share his spread with
the local jobber, each taking a 2-cent margin.

Another variation is for the jobber to closq his bulk plant, quit buying on the-
openmarket, and buy gasoline delivered into his trucks at a major company fulkplant.

Price wars also have dislocated business, so losses are abnormally large. The
normal volume of business in any point where prices are cut increases as motorists
from other towns drive in for gasoline .

The reasons for the current price war are not entirely clear to jobbers.
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RSISTANCE TO DEALER MARGIN CUT SLIGHT, EXECUTIVES SAY

TULSA, December 1.
Dealer margin reductions have met with less resistance than had been antici.

pated, according to a majority of marketing executives in this area who have dis-
bution in various portions of the Standard of Indiana territory.
"There has been a little friction in Chieago and St.ILouis," the executive of

one of the major marketing companies said december 1, "but elsewhere our divi-
sion managers report little difficulty had been encountered in re-signing our
cqp uq#. Latest Zaport from Chicago indicates only three or four of our accounts

there have fafll~ to re-sign, and there have been a few dealers elsewhere but well
over 90 percent of our accounts have been lined up on the new contract. It looks
now like we may have been lined up on the new contract. It looks now like we
may lose some 10 or 15 accounts out of several hundred."

The Barnsdall Refineries, Inc., held a general sales meeting about 10 days ago
at Excelsior Sprins, Mo. At that time division managers reported they had
experienced very little difficulty in renewing contracts, and reports since that
time indicate no change has been experienced.

The executive of another large company said today: "It has been gratifying to
us that we have encountered a minimum of resistance to date. We already have
more than 90 percent of our accounts lined up again. This has led me to believe
most of the dealers were expecting a cut in margins. There have heen some'squawks' but most of them have centered around Chicago and St. Louis."

Other executives report their accounts also have been re-signed by 90 percent
more, and in most instances their experiences check closely with those quoted
above.

There is some speculation in a few quarters as to the 10 percent not signed.
There probably will be some shifting of accounts, it was pointed out, but in the
end it was not expected the shift would amount to the full 10 percent. Most of
the executives anticipated a portion of those now holding out would re-sign within
a short time.

SLIDING DIFFERENTIALS SCALE ASKED To END TEXAS PRICE WARS

DALLAS, July 2l.
A schedule of differentials for service station and tank wagon gasoline prices

in Texas will be asked of Oil Administrator Ickes by the stabilization committee
for m arketing for that State. I I.. . .

The proposed schedule is shown in the accompanying table.
The schedule has been drafted following an investigation of several months'

duration to determine the seat of the troubles revolving around the disastrous
price wars in Texas. I I

The committee has held stabilization meetings at all of the principal centers in
Texas and has obtained expressions and suggestions from representative marketers
responsible for the sale of approximately 80 percent of the gasoline marketed
In the Stato, according to Fred M. Lege, Jr., chairman.

"After a careful study of the facts secured," states the notice issued by the
committee, "it is the definite opinion of the committee that one of the principal
eontributinf factors to gasoline price wars in Texas is the distorted relationship
or differential between service station prices and prices in effect on tank wagon
deliveries to the various classes of trade, which invariably leads to unethical
practices and cut price tactics resulting in a demoralized price structure.

"The committee is also of the opinion that, unless immediate action is taken to
correct the evil, no permanent headway can be made toward curbing prevailing
price wars, and the situation will be further aggravated in the near future, by
additional price wars developing in areas not yet affected. '

The committee has sent the proposed schedule of differentials to all refiners
distributors, jobbers and wholesalers in the State. Request is made for a careful
study of the differentials, and notification to the committee as early as possiblewhether the schedule is agreeable in the event it is approved by the Oil Adminis-
trator.

(The schedule referred to will be found on file with the committee.)
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TESTIMONY OF HUGH H. OBEAR, WASHINGTON, D. C.

(The witness having been first duly sworn by the chairman, testi-
fied as follows:)

Senator KING. State your name and residence, please.
Mr. OBEAi. Hugh H. Obear, Washington, D. C.
Senator BARKLEY. For whom do you speak?
Mr. OBEAR. I speak for no one, sir, no organization. I have been

requested to come,before the committee, I presume, because I was
,counsel for the Purity Ice Co. in' the case recently decided by the
Federal Trade Commission. , I

Senator BARKLEY. By whom were you requested to appear?
Mr. OBEAR. I was requested, I believe, was it not, by Senator

King?
. Senator KING. Your name was sent me and I transmitted it to
our assistants here, and they have asked you to appear.

Senator BARKLEY. I just wanted to get you identified.
Senator GORE. You did not finish your address. What is your

address?
Mr. OBEAR. Southern Building, Washington, D. C.
Senator BARKLEY. Are you a lawyer?
Mr. 0BEAjL I am a lawyer yes, sir.
Senator KING. Proceed. Your time will be limited, Mr. Obear.
Mr. OBEAR. Yes, sir. I presume that what the committee wants

principally to know is about the facts of the case that we had before
the Federal Trade Commission which furnishes an excellent illustra-
tion of the attempted control of production feature of the Ice Code.

The Ice Code, article XI, contained a provision that no one could
engage in that industry, no one could erect a plant in that industry
unless he had first obtained a certificate of public convenience and
necessity from the deputy administrator. In the Purity cae, this
little man, a small ice manufacturer, then in Birmingham, had a
nephew and he was anxious to get his nephew into the ice business.
Quite some time prior to the adoption of the code, he made a survey,
particularly in ths State of Florida, and finally decided that in the
town of Lakeland, Fla., where there was but one ice plant, that one a
large ice manufacturing plant of about 325 tons per day owned by
the Federal Ice Co. a company that had 18 plants in the State of
Florida and was itself in turn a subsidiary of the largest ice-producing
company in the world, the City Ice & Fuel Co. The City Ice & Fuel

Co. has plants in 26 States and in Canada.
Senator GORE. Where are its headquarters?
Mr. OBEAR. I think in Cleveland, Senator; I am not positive.

At all events, Mr. Veletzy, who is an Italian by birth, but a naturalized
citizen, a good little man, decided that he would like to erect this plant
in Lakeland, Fla. He had a considerable amount of surplus ice
machinery at his plant in i .nrmingham. He did not apply for any
certificate of public convenience and necessity; hQ simplywent ahead
and erected a little plant of a total maximum capacity of 15 tons per
day and an actual output of around 10 tons per day., Almost imme-
diately he was proceeded against by the code authority.,
* Senator KING. In Florid%?,

Mr. OBEAB. He was palledi I think, before their lqcal 1ard, and
then he was summoned to Washington to appear before the Qom,
pliance division.
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Senator GRR't, When had he erected this plant?
Mr. OBEAR. He erected the plant in January 1934. It was subse-

quent to the adoption of the code, sir. The code authority in the ice
industry was, I believe, largely dominated by the larger manufacturers
of that industry.

Senator CLARK. What is the basis of the selection of the codeauthor-
ity, do you know? 

,  I •
1 Mr. OBEA.R. I do not know. At all events, it was at that time when

I was called into' the case when Veletzy was called before the compli-
ance board. We appeared over there and stated the facts, most of
which I have recited to you, and the compliance section said that they
would let us hear from them. We did not hear from them at all.
They never communicated with us further, and the next thing we
knew-

Senator Gouu (interrupting). What was the date of that confer-
ence?

Mr. OBEAR. Senator, I do not remember the exact time. I could
not find it from my record. •

Senator KING. Approximately?
Mr. OBEAR. It was in the spring of 1934. The next thing we knew

was the citation from the Federal Trade Commission to appear and
show cause why a cease and desist order should not be issued against
him. I

Senator KING. How did it reach the Federal Trade Commission?
Mr. OBEAR. It reached the Federal Trade Commission through

the National Recovery Administration.
Senator KING, They referred it to the Federal Trade Commission?
Mr. OBEAR. The proceeding was really upon the relation of the

National Recovery Administration, and is, I believe, the only pro-
ceeding that the Recovery Administration has initiated in the
Federal Trade Commission.

Senator CLARK, What was the basis of the complaint? That this
man had moved his machinery down there and started a plant down
there?I Mr. OBEAa. The sole basis of the complaint was that he had
dared to go into business without having obtained the consent of the
deputy administrator. He dared to engage in what the Supreme
Court of the United States has unmistakably said he has a perfect
right to do, to engage in a lawful occupation. There was absolutely
no question in this case of any violation of any provision of the code
except this provision section 11. No price-cutting, no unfair corn-
petition of any kind or character; simply that he exercised his con-
stitutional right to engage in business. -When the matter came on before the Federal Trade Commission,
the trial examiner did not undertake to pass on constitutional ques-
tions, but after all of th6 evidence was in, the trial examiner found that
to enforce section 11 of the code in this particular case would result
in the granting or the creation of a monopoly in this small area of
about 27 by 11 miles in and around Lakeland, Fla.

When the case came on for h hearing-
Senator CLARK (interrupting)'. In other words, what this code set

gut t9 do was to set themselves up as public utilities and make the
code authority a' public service commission for the purpose of granting
certificates of necessity and convenience?
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Mr. OBEAR. Yes, sir; and that is exactly what I am told was done
in the initial stages. The code authority itself undertook to pass
upon whether anybody else should come into the industry. Some
complaints, I have been informed-or rather, some requests--were
acted upon by the code authority, requests to engage in business,
without their ever having reached the deputy administrator.

When the case came on before the Federal Trade Commission, not
only was the deputy administrator there-it was defended by the
counsel for the National Recovery Administration but counsel for
the code authority -

Senator GoRE (interrupting). Do you remember his name?
Mi. OBEAR. Mr. Gregory Ilankin, a very able lawyer, He filed a

380-page brief. But not only was the Recovery Administration
permitted, as they had a perfect right under the law to carry on the
case, but the code authority appeared through its counsel and the code
authority undertook to state and conduct its particular case. We
objected rather strenuously to the code authority appearing, but
the trial examiner ruled that they could appear and so they also
filed a long brief.
Senator CLARK. As a matter of fact, under the code they have a

practice, do they not, of setting up the people who happen to be in
th3 ice business in any community as the local code authority, to
prevent anybody else from engaging in the business in that com-
munity, and regulate their own practices, and also to prevent anybody
from shipping any ice in from the outside? fc '

Mr. OBEAR. I have been advised that that is a fact, Senator.
I have not, checked that procedure.

Senator CLARK. I was advised the other day by a man who is in
the business himself and who said it is a very satisfactory thing to
him, because he and his only competitor in this town in Missouri
are the local committee with authority to keep anybody else from
engaging in the business there, and since they are not permitted to
ship in, he and his competitor, associated on the code authority, have
been able to add 10 cents a hundred pounds ohto the'price of ice in
that community. ; ' : I ( '  -.

Mr. OBEAR. I think it is quite significant that the recent report of
the City Ice & Fuel Co. shows an increase-and that is the largest
one, and that is a competitor of this little man down there in Florida-
showed an increase of 13'percent in their earnings ln,1934'over 1933.

Another significant feature was that when they came on to, try this
case before the Federal Trade Commission; Ithey produicd three
expert witnesses, and the three expert witfiesses w re all affiliated
with the code authority. One was the secretary for the code authority,
one had been the counsel to the code authority, apd one was the
chairman of the ode authority. . &1 ,

Senator GonE. Thht is',in 'the ptdceedhigs before the Federal
T-ade Commission? ,

Mr. OBtAR. That was in'the proceedings before 'the Federal Trade
Commission. 0 1

Senator GORE. Do you know whether that Oirtic-ilaicode Authority
was incorporated or not? " ' , '. . . ..
* Mr. OBEAR. Senator, I do not know that. , I do not believe it was.

Senator GORE. Some are and some are not, as I understand.
Sengtoi BAIRKLEY.' None of the code ath6rVies is'incoirporated,

is it?
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Senator GORE. Some of them are. I was told that yesterday by a
person connected with the N. R. A. organization.

Senator BARKLEY. I do not think any of them are incorporated
They are just selected.

Senator GORE. I was told yesterday by a person connected with the
consumers that some of them are incorporated.

Senator CLARK. They incorporate the trade associations, and they
Jiave the code authorities, which were the trade associations.

Senator GORE. They have told me that some of the code author-
ities were incorporated, and they had strenuously protested against it,
and it had been done over their protests. I may be wrong.

Senator KING. I wish you would ascertain that fact, whether any
of the code authorities are incorporated, and if so, which ones,
Mr. Whiteley.

Senator BARKLEY. The National Industrial Reocvery Act does not
authorize the incorporation of code authorities.

Senator GORE. He said they were incorporated to limit their liabil-
ity so that they would not be responsible for damages. I may be
wrong, but that is a point that ought to be cleared up. Let us call
on Mr. Richberg to submit a list of those which are incorporated, if
there be an such.

Senator KING. I have just asked Mr. Whiteley, who is assisting the
committee, to submit such a list.

Senator BLACK. Why did they have experts in a hearing of that
kind?

Mr. OBEAR. To show the general economic situations in the ice
industry and the necessity for control, and generally to try and build
up some findings. The Government proceeded on the theory origin-
ally that the only findings that were necessary-they made the state-
ment that the only findings that would be necessary were the original
findings made at the time of the adoption of the code, but they were
not quite willing to rely on that, and therefore they went ahead and
proved the general situation in the ice industry, and more or less the
necessity, in their opinion, for control of production.

Senator BLACK. These were experts on production control?
Mr. OBEAR. Experts on just generally the ice industry, and I

presume also in an effort to ow t e influence of ice or the attempt to
show that the manufacture of ice affected interstate commerce. As
a matter of fact, the complaint in this case originally charged that the
respondent Veletzy was engaged in interstate commerce.

Senator GORE. What was that?
Mr. OBEAR. The complaint charged that Veletzy was engaged in

interstate commerce.
Senator CLARK. Had he sold any ice outside of the State?
Mr. OSEAR. He never sold a pound of ice outside of the town of

Lakeland. Every sale was right there and for cash.
Senator KING. Were these complainants from the State of Florida?
Mr. OBznu. No; one was Mr. Mount Taylor, the chairman of the

code authority.
Senator KING. Where is he from?
Mr. OBEAR. I think he was originally from Texas; and then a

former counsel for the code authority, and then the secretary of the
code authority.

Senator KING. They were the expert witnesM, as well as the prose-
cutor for the code?
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Mr. OBEAR. They wert t112 expert witnesses, as well as the prose-
cutor.

Senator CLARK. Did they show how the sale of ice in Lakeland,
Fla., manufactured and sold there, amounted to interstate commerce?

Mr. OBEAR. No; as a matter of fact, the Recovery Administration
was compelled to abandon that, and they specifically and definitely
abandoned that in their brief, and they did not contend that the
respondent was engaged in interstate commerce, but they contended
that the business of manufacturing ice so directly affected interstate
commerce, because this big Federal ice plant sold ice to the railroad
company, and the railroad company used the ice in icing cars, there-
fore Mr. Veletzy directly affected interstate commerce.

But the Federal Trade Commission held, of course, as it was bound
to hold, I submit, that there was no interstate commerce involved in
the transaction, and hence there was no jurisdiction for the Federal
Trade Commission to proceed.

Senator GORE. So that the proceedings collapsed in the Federal
Trade Commission?

Mr. OBEAH. The Federal Trade Commission itself dismissed the
complaint; yes, sir.

Senator KING. Is that all?
Mr. OBEAR. Only one thing further. I am reliably informed that

the Consumers Division of the National Recovery Administration
has always opposed from the beginning this control of production
feature of the Ice Code.

Senator BARKLEY. Who has opposed that? I did not get it.
Mr. OBEAR. The Consumers Advisory Council of the National

Recovery Administration.
Those, in brief, are the facts of this particular case, which furnish,

I think, Senator, a very excellent illustration first of monopolistic
feature of such codes and of the danger of control of production, and
of its absolute unconstitutionality.

Senator GORE. What was that last word?
Mr. OBEAR. Unconstitutionality. The production control feature

of codes insofar as they affect small local manufacturers.
Senator GORE. When was this case dismissed by the Federal

Trade Commission?
Mr. OBEAR. The past week.
Senator GORE. You do not know whether this little concern will

try to come to life again?
Mr. OBEAR. The little concern has gone steadfastly on; it has

never stopped. It would have required the effective cease and
desist order of the Federal Trade Commission to put him out of busi-
ness. Of course, they could have proceeded, as you know, Senator,,
by an indictment against him for having committed the crime of
engaging in what the Supreme Court of the United States said in the
New State Ice case was equivalent to the business of the butcher, the
baker, and the shoemaker.

Senator BARKLEY. I understand; briefly, that the Ice Code, as
many of the other codes, contained a provision requiring a certificate
from the code authority or the administration of the N. R. A. through
the code authority with reference to the expansion of the ice business
or to the entry into it of new ventures?

Mr. OBEAR. That is correct.
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Senator BARKLEY. And when this matter came up, they referred
it to the Federal Trade Commission for hearing?

Mr. OSRAR. Yes.
Senator BARKzT. And the Federal Trade Commission decided

that inasmuch as the ice company was not in interstate commerce
they had no jurisdiction?

Mr. OBEAR. That is correct.
Senator BARKLEY. That is the sum total of it?
Mr. OBEAR. That is the sum total of it.
Senator GERRY. And if they had had 'his power to go into intra.

state matters, then they couldhave considered that investigation?
Mr. OBEAR. Yes.
Senator GERRY. I know that the Federal Trade Commission now

has a bill before the Senate giving them this power.
Mr. OBEAR. Yes.
Senator LA FOLLETTE. Do you know how many of the codes

contain a similar provision to section 11 of the Ice Code?
Mr. OBEAR. I have been advised, Senator, but I have forgotten,

I think it is 27 codes that contain control of production features.
Senator LA FOLLETTE. Could you furnish a list of those?
Mr. OBEAR. I would be glad to.
The following data was subsequently submitted by Mr. Obear.

SI , II '"'I WASHINGTON, D. C., April 13, 1935.
Comm-irm ON FiNANCE, '' I ' '

United StareB Senate, Washington, D. C.
(Attention Hon. Robert M. La Follette.)

83as: During the course of my testimony before your Committee on April 11,
1935, with respect to control of production clauses in the codes, I was requested
by Senator La Follette to submit a list of codes containing such provisions.

The most consiplete and accurate summary of this problem which I have found
Is the report of the Committee on Capital Goods Industries of the American
Society of Mchaidoal Engineers. , This report was made on December 3, 1934,
and was published in a recent issue of the magazine Mechanical Engineering.

The report shows that in 108 codes there are 163 provisions limiting the exten-
sion and use of plant capacity abd restricting industrial production. The report
dlassilfles the restrictive provisions-in the codes as follows:

Number of
codes watte

A. Capacity and equipment control: founn
(1) Direct prohibition upon extension of capacity ---------------
(2) Requiring autho 'ization for extension ofequipment ------------ 21
(3) Restrictions to be recommended by Code Authority:

Shall be recommended ---------------------------------- 15
May be recommended- - ...---------------.----------- 8

(4) Restrictions by agreement -------------._ -------------- 3
'(6) Restrictions on rearrangetio't of equipment---------'---'-----.'_'" 5

(6) Dit-posal df ohiete equipment I -_ -- -- I ----------- 2
7t Registration of only, required productive machinery ----------- 5

(8) Rest~icti0ns on offering machinery as Inducement to sale ------- 1

Total ---- .....- ...... _... ........ "_., - -- -61

B. Productivity and production control:
( ) Al ionri p rod action Ifiventory and quotas -------------
(2) Regu1 tioris permitted- -_-'-.- - -'- -- ---------------- 8

. (3) Regfilations t6 be recommended ----------- ----- -- ; ---------- 8
(4) Retriationa of operatingtime. ' ._',_. ,  

........... ',_- _ 60
.A,.Retvicvons on number of machines, per operator ------------- -
(6) Restrictions on productivity ---------- ------------ 16

-Total - - - - - - - - -- 102
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The 108 Codes containing Machinery and Production restrictions are:
Code No.

1. Cotton Textile
3. Wool Textil,
5. Coat and Suit
6. I,ace Manufacturing
7. Corset and Brassiere
9. Lumber and Timber Products

10. Petroleum
11. Iron and Steel Industry
15. Men's Clothing
16. Hosiery
18. Cast Iron Soil Pipe
19. Wall Paper Manufacturi ng
23. Underwear and Allied Products Manufacturing
27. Textile Bag
28. Transit
29. Artificial Flower and Feather
34, Laundry and Dry Cleaning Machinery Manufacturing
36. Glass Container
43. Ice
48, Silk Textile
51. Umbrella
53. Handkerchief
54. Throwing
64. Dress Manufacturing
66. Motor Bus Industry
67. Fertilizer
78. Nottingham Lace Curtain
79. Novelty Curtain Draperies, Bedspreads, and Novelty Pillow
82. Steel Casting
90. Funeral Snupply
92. Floor and Wall Clay Tile Manufacturing
99. Asphalt Shingle and Roofing Manufacturing

108. Motor Fire Apparatus Manufacturing
109. Crushed Stone, Sand, and Gravel and Slag Industrica
111. Air Transport
112. All Metal Insect Screen
113. Limestone
118. Cotton Garment
119. Newsprint
120, Paper and Pulp
123. Structural Clay Products
125. Upholstery and Drapery Textile
128. Cement
135, Cigar Container
140. Waterproofing, Dampproofing, Caulking Compounds, and Concrete Floor

Treatments Manufacturing
143. Wool Felt Manufacturing
146. Excelsior and Excelsior Products
147, Motor Vehicle Storage and Parking Trade
148. Pyrotechnic fanufacturing , I
149. Machined Waste Manufacturing
151. Millinery
156. Rubber Manufacturing
157. Hai: Cloth Manufacturing
164. Knitted Outerwear
166. Wax Paper
168. Refractories
172. Rayon and Silk Dyeing and Print'ing
174. Rubber Tire Manufacturing
175. Medium and Low Price Jewelry Manufacturing
183. Household Ice Refrigerator -
188. Velvet
190. Paper Stationery and Tablet Manufacturing
102. Cast Iron Pressure Pipe

119782-35-PT 52-3



1532 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

194. Blouse and Skirt Manufacturing
202. Carpet and Rug Manufacturing
211. Robe and Allied Products
212. Drapery and Upholstery Trimming
214. Slit Fabric Manufacturing
215. American Glassware
217. Dental Laboratory
220. Envelop
226. Light Sewing Industry Except Garments

1227. Wet Mop Manufacturing
235. Textile Processing
237. Alloy Casting
245. Corrugated and Solid Fiber Shipping Container
253. Animal Soft Hair
256. Schiffli, The Hand Machine Embroidery and Embroider

Scallop Cutting
259. Hat Manufacturing
262. Shoulder Pad Manufacturing
264. Foundry Equipment
269. Carbon Black Manufacturing
276. Pleating, Stitching and Bonnaz and Hand Embroidery
281. Laundry Trade
283. Ready Made Furniture Slip Covers Manufacturing
302. Candle Manufacturing and Beeswax Bleachers and Refiners
303. Cordage and Twine
309. Solid Braided Cord
311. Ready Mixed Concrete
312. Narrow Fabrics
324. Textile Print Roller Engraving
328. Tapioca Dry Products
336. Covered Button
364. Clay Drain Tile Manufacturing
368. Print Roller and Print Block Manufacturing
388. Sandstone
389. Clay and Shale Roofing Tile
393. Soft Fiber Manufacturing
400. Celluloid Button Bhckle and Novelty Manufacturing
401. Copper
408. Undergarment and Negligee
436. Fur Manufacturing
442. Lead
457. Cap and Cloth Hat
479. Cold Storage Door Manufacturing
494. Merchant and Custom Tailoring
496. Collective Manufacturing for Door to Door Distribution
499. Refrigerated Warehousing

I trust that this Is the information which is desired.
Respectfully,

y Thread and

HUGe H. U'JBtAR.
Senator CONNALLY. You spoke a while ago about production. Is

that based on the theory that, until an article is actually produced,
it is not in the stream of interstate commerce, although ultimately
it may be?

Mr. OBEAR. Yes, sir.
Senator CONNALLY. That is your theory?
Mr. OBEAR. We contended that the proceeding was invalid on

quite a number of grounds, but that was one.
Senator CONNALLY. I am speaking of that particular one.
Mr. OBEAR. Yes, sir. We said that in view of the clear decisions

of the Supreme Court of the United States, particularly in the case of
Hammer v. Daenot

Senator CONNALLY (interrupting). That is the North Carolina
child-labor case?



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1533

Mr. OBEAR. That was the Massachusetts child-labor case. But
it was a child-labor case.

Senator CONNALLY. It is a Nnrth Carolina case, and Hammer was
the district attorney there, and afterwards in Congress. They held
that you could not regulate a product, because of the method by
which it was produced, because the interstate commerce did not
attach until it was finished and started in the stream of commerce.

Mr. OBEAR. That manufacture was not commerce, and that the
Federal power cannot reach out and control tho individual manu-
facturer because his product must flow into the stream of interstate
commerce before the Federal Government has any power to control.

Senator BARKLEY. In spite of which the courts have held that you
can get an injunction against a lot of miners in the mining of coal, and
where the acts involved are all localized at the mine.

Mr. OBEAR. That is the Coronado Coal case, Senator. The differ-
entiation of that case, which the Supreme Court made there, was that
that was a conspiracy, a conspiracy to obstruct the flow in interstate
commerce, but it did not repudiate Hammer v. Dagonet and held that
they could not step in and regulate and control the little individual
manufacturer.
. Senator GORE. And the conspiracy involved both coal that was
moving in interstate commerce and coal that was being mined and
perhaps not interstate commerce mined.

Mr. OBEAR. No, sir.
Senator BARKLEY. It was mere mining.
Mr. OBEAR. It was mere mining of coal. It was an extension of

the interstate commerce power, but was based on conspiracy to
obstruct interstate commerce.

Senator BARKLEY. Do you suppose that under a charge of con-
spiracy, where the owners of mines or factories got together to reduce
wages, that the Supreme Court would sustain an action growing out
of that sort of conspiracy that might indirectly and remotely affect
interstate commerce?

Mr. OBEAR. No, sir; I do not think the Supreme Court would ever
uphold anything remotely or indirectly. It has said over and over
again, it used the very inverse of your phrase, that it must directly
and substantially affect interstate commerce, and that if the effect is
remote, that there is no Federal power.

Senator BARKLEY. What I am wondering is, if a conspiracy among
the owners of factories or mine owners could be sustained, as well as
among the workers. I

Mr. OBEAR. Well, of course, there is a possibility that it might on
some conspiracy charge, but you would clearly have to have a con-
spiracy there. There would have to be cooperation between many,
and it could not be just a regulation of one little man.

Senator CLARK. If I understood you correctly, in this particular
case it was not the contention of N. R. A. that the product of this.
man actually crossed the interstate line.

Mr. OBEAR. No. '
Senator CLARK. As I understand, the contention was that a com-

petitor sold to a railroad, ice which was used in icing cars, which
cars went across the State line.

Mr. OBEAR. Even the competitor did not sell.
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Senator CLARK. The ice went across the State line after the
railroads got it, and that was the basis for the contention that this
man's business was also engaged in interstate commerce.

Mr. OBWAR. That is the whole thesis.
Senator CONNALLY. On the question that Senator Barkley asked

you, if the court would have jurisdiction to entertain a conspiracy in
which the miners who mined the coal were engaged, and whose object,
ofcourse, was to get higher wages, to get more out of the mines, why
would it not be just as sound to hold that the operators who might
conspire to reduce the production costs or to increase the price,
either one, would just as vitally affect interstate commerce? It seems
to me what is sauce for the goose ought to be sauce for the gander.

Mr. OBEAR. It seems to me that is logical. Of course, you have to
have a product which is destined to flow in interstate commerce.

Senator CONNALLY. I am talking of the same question. It is the
same question that the unions were conspiring about.

Senator KING. Has not the Supreme Court said in many cases that
coal which would sooner or later find its way into commerce was not
interstate commerce but was intrastate commerce?

Mr. OBEAR. Yes. In the Hysler case.

STATEMENT OF FRANCIS BIDDLE, CHAIRMAN NATIONAL LABOR
RELATIONS BOARD

(The witness was first duly sworn by the chairman and testified as
follows:)

Senator KING. State your name and residence.
Mr. BIDDLE. Francis Biddle, chairman of the National Labor

Relations Board. My address is 1302 Eighteenth Street, Washing-
ton.

Senator KING. How long have you occupied that position?
Mr. BIDDLE. I was appointed on the 19th of November.
Senator KING. Last year?
Mr. BIDDLE. Yes. To succeed Mr. Garrison.
Senator BARKLEY. You are not a permanent resident of Washing-

ton?
Mr. BIDDLE. No, sir.
Senator BARKLEY. Where do you come from?
Mr. BIDDLE. Philadelphia.
Senator BARKLEY. Wat was your position there?
Mr. BIDDLE. I was a lawyer, a Philadelphia lawyer. [Laughter.]
Senator BARKLEY. That used to be a good recommendation. I

do not know if it still is.
Mr. BIDDLE. I hope so.
Senator KING. With that recommendation, we will have some of

these insoluble riddles solved now. iI Mr. BIDDLE. I have carefully read those provisions of Senate bill
2445, which is a continuation of the National Industrial Recovery Act,
now before your committee, dealing with the rights of employees to
organize without interference from employers.,

Senator KING. May I just inquire? Are you proceeding now to
analyze this new bill which has been offered by Senator Harrison?

Mr. BIDDLE. Yes, sir; only those provisions of the bill which deal
with my particular field; that is, the field of labor relations.
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I am opposed to these provisions; that is, the provisions dealing
with labor relations, or to inserting section 7 (a) in this statute,
although I know that several leading representatives of labor have
advocated a continuance of section 7 (a). My associates on the
National Labor Relations Board share my view.

Senator GORE. How many associates have you on the Board?
Mr. BIDDLE. There are three on the Board.
Senator GORE. Who are they?
Mr. BIDDLE. Dr. H. A. Millis, who is the head of the economics

department of the University of Chicago, and Mr. Smith, who was
former commissioner of labor in Massachusetts.

Senator GORE. Do you know his initials?
Mr. BIDDLE. Edwin S. Smith.
Senator WALSH. He was commissioner of industry and labor?
Mr. BIDDLE. Yes; excuse me.
Senator GORE. They agree with you?
Mr. BIDDLE. They agree with me; yes.
Senator BARKLEY. Mr. Chairman, may we Proceed?
Mr. BIDDLE. The text of section 7 (a), subdivisions 1 and 2 in the

proposed bill are identical with those in the present National Industrial
Recovery Act. There is, it is true, a change -in the introductory sen-
tence of this section. The present act reads:

Every code of fair competition, agreement, and license, approved, prescribed,
or issued under this title shall contain the following conditions-

And then the significant words which are added-it is slightly
changed-in the proposed bill section 7 (a) is introduced as follows:

Every code of fair competition, approved, prescribed, or entered into under
this title shall contain the following statement of rights of employees, which are
hereby declared and affirmed.

The significant words are, of course, "which are hereby declared
and affirmed." The National Labor Relations Board has held that
section 7 (a) of the present act is not applicable to uncoded industries;
and I presume that this language was inserted in an effort to declare
the rights of employees, irrespective of the incorporation of their em-
ployer's business in a code, and thus afford the basis for application
to the inherent power of equity courts to provide remedies to effec-
tuate statutory or other rights. But I do not believe that the phrase
to which I have referred extends the protection of 7 (a) to uncoded
industries, but increases the uncertainty. The express enforcement
provisions of the proposed bill, as under the present, act, are addressed
to and apply only to violations of codes. And this phrase is in a sec-
tion tied into the administration of an act which comes into operation
only when a code is promulgated.

Senator KING. Do you favor the labor provisions being applied to
industries that are not under the code?

Mr. BIDDLE. I do. When I say labor provisions, I am speaking
of section 7 (a), that is, the right to bargain collectively and not to
have interference with unions.

Subdivisions I and 2 of the section in the proposed act are, as I
have said, identical with those in the present law. There are thus
perpetuated the existing uncertainties and ambiguities, particularly
with regard to the duty of an employer to bargain collectively, the
majority rule, and as to whether the section outlaws closed-shop
agreements.
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The language of section 7 (a) has been variously construed, and
these constructions have been vigorously debated since the passage
of the act. The right of employees to organize and to bargain collec.
tively was a right already amply recognized by American law. But
this right, taken alone, means nothing more than a recognition of
labor unions as legal social entities; and this board has held that this
right, inserted in a statute, implied a corresponding duty on the part
1f the employer to bargain collectively. Without such a duty the
right becomes sterile. Congress could not have so intended.The National Labor Relations Board in construing the right to
bargain collectively thus expressed, with the accompanying provisions
for an election, has formulated the so-called majorityy rule", a rule
already accepted for years in actual practice, and recently in express
terms, in the Railway Labor Act. The Board concluded that Con-
gress would not have set up the machinery of election if the result of the
election was to have no meaning.

The election was to determine the majority, and the majority was
to represent all of the employees in matters properly the subject of
collective bargaining. But this construction--founded on an essen-
tially practical consideration that to make a bargain there must be
one controlling representative of the employees-has been bitterly
assailed. It seems to me obvious that the majority rule should be
clearly stated in legislation. It is not so stated in the act under
discussion.

The National Labor Relations Board has never decided whether
section 7 (a) outlaws closed-shop agreements. I am of the personal
opinion that it was not intended to do so, and does not affect them.
But there have been opposite interpretations by those administering
the National Recovery Act. The Wagner labor disputes law ex-
pressly provides that such agreements are not affected, leaving their
legality to the law of the particular state which 'governs. The act
before your committee fails to clarify this vital point.

I have said that I was opposed to placing 7 (a) in the statute. The
history of section 7 (a) has been stormy. On August 5, 1933, the
President appointed the National Labor board, with Senator Wagner
as chairman, to pass on disputes erising under the President's re-
employment agreement. No specific powers were granted to this
Board, nor were its duties or policies more clearly defined. The
Board, on its own initiative, instituted the very interesting technique
of using elections among workmen to determine what representative
they really wished to bargain for them.

Senator GORE. Who employed that plan?
Mr. BIDDLE. Senator Wagner's old labor board. They began

elections by consent to see whom they wished really to represent
them.

But before long it became apparent that wh're employers refused
to cooperate in holding elections, the result could not be accurately
gaged in the absence of pay rolls to use for checking those eligible to
vote. The Wagner board, hastily organized, its members acting
without compensation, with no defined powers, nevertheless per-
formed during nearly a year extraordinarily efficient services in hear-
ing and settling complaints, and in handing down a group of carefully
reasoned decisions, constituting a real contribution to the field of law.

Last year when the Wagner bill was withdrawn in Congress, Public
Resolution 44 was adopted, authorizing the President to appoint
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boards "to investigate issued facts, practices, and activities of em-
ployers or employees in any controversies arising under section 7 (a)."
The resolution authorize such boards to hold elections, and gave
them authority to order the production of documents or the appear-
ane of witnesses to give testimony. Under this authority it was
intended to give the boards power to subpena pay rolls essential to
hold elections where the employer would not consent. Section 2 of
the resolution made the election orders of the board subject to review
in the manner provided under the Federal Trade Commission Act.
The President appointed the National Labor Relations Board under
this resolution, and in an Executive order issued June 29, 1934, de-
fined its jurisdiction, its relations to other labor boards, and its relation
to other executive agencies of the Government. The life of the board
is coextensive with the National Industrial Recovery Act, and expires
on June 16, 1935.

The resolution, therefore, added substantially nothing to the powers
of the Board, except the power to subpoena pay rolls in holding elec-
tions. Since, however, a review was provided, this powe has proved
to be ineffectual. In 6 cases where this Board has ordered an election,
I might say the last 6 out of the last 7 cases in which we have ordered
elections, the employers have filed petitions to review under the pro-
visions of the resolution, in the circuit court of appeals and have
successfully blocked the election proceeding. None of the cases have
yet been argued. An election should be ordered where there is a
dispute as to which union represents a majority of the employees, and
where court action substantially delays the election the very point of
holding one disappears.

Before discussing the enforcement features of the proposed bill, I
shall speak of our experience with enforcement under the present act.
Between July 9, 1934, the date of the creation of the National Labor
Relations Board, and March 2, 1935, the Board issued findings and
decisions in 111 cases. In 86 of these the Board found that a violation
had occurred. In only 34 did the employer make appropriate restitu-
tion in accordance with our decision. No compliance was obtained in
the other 52 cases. Thirty of these were referred by the Board to
the Department of Justice.* In one case a bill in equity has been filed
in the district court. Seven cases have been referred to local United
States attorneys on the understanding that further evidence should
be secured before suit was instituted. In one of these, the Carl Pick
Manufacturing Co. case, a criminal complaint was filed on March 21.
In 9 cases the Department has advised the Board that further investi-
gation is necessary; in 3 cases the Department is of the opinion that
no suit is justified on the record; and in the remaining cases the
Department has not proceeded for various reasons.

Therefore, in the 8 months of the Board's activities 1 suit only has
been instituted, and 1 criminal prosecution begun.

In the Weirton cse, which came up from the old National Labor
Board, the events which constituted the basis of the suit occurred in
the summer and fall of 1933; a bill in equity was filed in the Federal
District Court of Delaware in the spring of 1934, and amended in
September 1934. The case was tried in the winter of 1934, and a
decision finally rendered at the end of February 1935, a year and a
half after the events complained of had occurred.
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In the Houde Engineering Corporation case, the only case in which
a bill in equity has been filed on failure to comply in cases handled by
the present Board-

Senator GORE (interrupting). What was the style of that case?
Mr. BIDDLE. Houde. It was rather a famous case, in which Mr.

Garrison of the National Labor Relations Board declared unmistak-
ably the so-called "majority rule."

t he acts complained of started in the latter part of 1933 and have
since continued. The final decision of the National Labor Relations
Board in the case was in August 1934. A bill of equity was filed in
November 1934 and an amended bill and answer recently filed.
As yet there has been no trial.

This failure to enforce the law affects and undermines not only the
right to collective bargaining, but the respect with which the public
holds the Board and the courts. I am not here criticizing the office
of the Attorney General. The causes are not hard to find. The
Board is responsible for the administration of section 7 (a), but is
devoid of the power to carry through this responsibility, having no
power to subpena witnesses, so that records adequate for the imme-
diate institution of court proceedings cannot be made up. Unlike
other administrative boards, such as the Federal Trade Commission,
it cannot enforce its decisions, but can merely refer them to the De-
partment of Justice. The Department, then, instead of using the
records that have been made up at the hearings, must start proceed-
ings de novo. In fact, the recommendation of the National Board is
nothing more than an opinion.

Moreover, adequate enforcement requires agents who are sympa-
thetic with the basic purposes of the act, to stimulate collective bar-
gaining agreements. Division of responsibility creates chaos. More
particularly in this field of law than in ony other speed is essential.
The man who is out of a job gets no satisfaction through a lawsuit.
Where an election is advisable it should be held at once, or either
disputing union may disappear. If discrimination against a new
union by the employer is not promptly dealt with, the union may
vanish over night.

It is true that the removal of the "blue eagle" by N. R. A., or the
threat of removal, is occasionally an effective means of obtaining
compliance. But it operates unevenly if we consider its incidence
on different employers. If the defendant is selling labeled goods, or
has substantial Government contracts, or has applied to the R. F. C.
for a loan, taking away his "blue eagle" may actually ruin him, or
at least seriously cripple his business, But to most employers the
removal of the "ehgle" makes absolutely no difference.

I do not wish to be understood as saying that the removal of the
"blue eagle" should now not be resorted to where the law has been
violated. The Government obviously should not do business with
known lawbreakers. Nor am I suggesting that where codes are
preserved the use of some such mechanism is necessarily inadvisable.
But I believe that discrimination cases, which do not involve
violation of minimum wage or work standards-the chief labor sub-
jects of codes--can more justly be handled by directing the employer
to remedy the wrong done through the use of cease-and-desist orders,
as is provided in Senator Wagner's national labor relations bill.
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At this point let me say that we have continually enjoyed the
prompt cooperation of the Compliance Division of the N. R. A.
Under Executive order creating this Board, our findings of fact are
final; and, in accordance with a mutually satisfactory understanding
with N. R. A., which reserves the final discretion before taking action,
"blue eagles" have been regularly removed except in a few cases
where unusual circumstances were presented.

The procedure under the proposed National Industrial Recovery
Act-assuming that a board, or boards, similar to the present National
Labor Relations Board is created by the President-is identical with
the procedure of the existing act; that is, the procedure under your
act so far as these matters are concerned, are identical with the pro-
cedure in the old act, with one important exception.

Section 12 (f) of the proposed bill before your committee makes
available the subpena powers provided in the Federal Trade Commis-
sion Act. But substantially the enforcement procedure is the same
as under the present act, under which there has been no enforcement.
All cases are routed through the Attorney General. The power of
any board, appointed under this act, would still be to investigate,
condemn, and refer. The records, findings, and opinions of such a
board would have no more validity than they do now, since they
could not be certified to court, as provided in the Wagner bill; and
the futile, wasteful, and ineffective practice would be continued.

Senator GORE. Mr. Biddle, your suggestion is that you would
authorize someone to issue this cease-and-desist order. You would
put that into effect and let the litigation continue to determine the
validity of that order?

Mr. BIDDLE. I am suggesting that all of these provisions be taken
out of this act, since the very carefully drawn expressions in the
Wagner Labor Disputes Act-

Senator BARKLEY (interrupting). Suppose it does not pass?
Mr. BIDDLE. I am coming to that. I think that putting it in

without enforcement is intellectually dishonest where we have known
by our own experience that it cannot be enforced. If the section is
this act without adequate enforcement, it is an invitation to do the
same thing which has been going on for a year.

Senator GORE. You think the section ought to be contained here
or elsewher and that provision for its enforcement should be made?

Mr. BIDDLE. No, sir; I do not. I have said that the section is
ambiguous and should be clarified on three important issues, and
proper enforcement provisions added, and that proper enforcement
provision is simply the provisions th-t the Federal Trade Commis-
sion under which the record made before the board is certified to court
and cease-and-desist orders are issued on that.

Senator GORE. By what authority?
Mr. BIDDLE. By the authority of the board.
Senator GORE. I know. But who would issue the order?
Mr. BIDDLE. The cease-and-desist order would be issued by the

board.
Senator GORE. You made reference to the Federal Trade Commis-

sion and I was wondering-
Mr. BIDDLE (interposing). The orders would be issued by the court,

the circuit court of appeals or the district court or whatever machinery
is provided in the act.
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Senator BARKLEY. Regardless of the defects, is it not true that
section 7 (a) has been the instrument by which a great deal has been
accomplished for the workers in dealing with their employers?

Mr. BIDDLE. I think in the first year that was true. I think that
is no longer true.

Senator BARKLEY. In what respect? The codes are still in force
and in many cases they have never reached your Board. Probably
there were many more cases that did not reach your Board than did
reach it. They have had their elections and they have had their
representatives. There have been disputes about the method in
many cases, but on the whole my impression is that it has been the
instrument through which employees have been able to select their
representatives to negotiate with their employers about wages and
one thing or another, and the agreements entered into as a result of
that are still in force.

Mr. BIDDLE. I think that was true at first. But once you know
that section cannot be enforced, and it is clearly evident in our work
hat that is known, that employers will not comply, and they have

these disputes.
Senator WALSH. What you mean is that where the disputes have

arisen, your Board has found itself powerless.
Mr. BIDDLE. Powerless to enforce the law.
Senator WALSH. But that there has been general good because of

the result of this section, you do not dispute?
Mr. BIDDLE. I do not dispute it, but I do not think that general

good will continues because many complaints were appropriately and
satisfactori ly settled. Why? Because the employer knew that if he
did make some sort of a settlement a complaint would be filed against
him and presumably enforced against him.

Senator GORE. Who, under your suggestion, would be authorized
in the first instance to issue this cease and desist order? I do not
understand that.

Mr. BIDDLE. I will read the provisions from the Wagner bill.
Senator WALSH. Your board would have the power.
Mr. BIDDLE. Originally, and the court would enforce it.
Senator WVALSH, They have an appeal to the courts?
Mr. BIDDLE. Yes.
Senator WALSH. And the Wagner bill provides that an appeal

should be expedited and not long drawn out?
Mr. BIDDLE. Yes.
Senator GORE. Have any of these cases that you have alluded to,

reached the Supreme Court of the United States?
; Mr, BIDDLE. No, sir. The only two cases, one case was the
Weirton case, that was decided by the district court, and the other
case has not yet been tried, which is the Ioude case.

Senator GORE. What is the status of this Delaware case?
Mr. BIDDLE. I presume that will be appealed. Shall I continue,

Mr. Chairman?
The CHAIRMAN. Yes.
Senator BARKLEY. I suggest that the Wagner bill is intended of

course as permanent legislation regardless of codes and regardless
of N. R. A.

Mr. BIDDLE. Yes, sir.
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Senator BARKLEY. This is only predicated on a temporary situation
which it seems to me should be self-containing and self-operating
without relying upon some other acts independent of this.

Mr. BIDDLE. Is not this the situation? If the Wigner bill is
passed, not only is this legislation unnecessary, but it becomes con-
fusing. You have one right to collective bargaining clearly end
definitely stated in the Wagner bill. You have another right to
collective bargaining stated in another act. The machinery provided
in the Wagner bill does not affect the machinery provided in the other
bill. You have that confusion.

I believe the way that this bill is now drawn is simply writing down
a right on-paper which is unenforceable, in my opinion, and I do not
think that that is helpful.

Senator BARKLEY. Would it not be better to try to correct any
defects in the act we are considering, so that in the event that the
other bill does not become a law, you still have a peg on which to
hang your hat?

Mr. BIDDLE. If you want to put in the provisions of this bill the very
carefully drawn provisions of the Wagner bill with respect to the
classification of enforcement, I think that is all right. I cannot see
precisely the advantage of it. I was going to come to that aspect of it
in a moment.

It should be noted, at this point, that the provisions of section
12 (d), authorizing damage suits by aggrieved employees, and making
the findings of the Government agency prima facie evidence of the
facts, are not applicable to violations of section 7 (a). The subsec-
tion applies in terms only to violations "of any provisions of any code
relating to minimum wages or maximum hours of labor."

The criminal provisions of the existing act are continued in sec-
tion 12 (b). I do not believe that this law should include criminal
punishment. The object should be to compel collective bargaining
or to reinstate men discharged for union activity and not to fine a
violating employer. The Wagner national relations labor bill contains
no criminal penalty.

Nor do I believe that these vastly important, labor problems, far-
reaching end intricate, often involving difficult technical questions
and requiring careful and balanced judgment, should be handled by
temporary bodies, summoned hastingly to placate a particular de-
mand, or ease a pressing situation. Under section 2 (a) of the pro-
posed bill, as under the present, act, the President, is 2nthorized to
establish a labor board similar to the one of which I have the honor to
be chairman, with similar powers and functions. But, as I have
'ntimated, a labor court, if it is to have any dignity or usefulness,
should be permanent, like any other court, and not subject to any
jurisdictional control, even that of the Chief Executive. That is the
very essence of our theory of justice, that the courts should be com-
pletely divorced from the Executive. And if collective bargaining
and freedom from coercion are principles worth establishing, they
should be applied to all workmen, and not limited so as to ex-
clude any particular industry.

It seems to me, therefore, that the inclusion of section 7 (a) in the
proposed bill, without any further clarifying definition of the section,
and above all, without any adequate accompanying enforcement
machinery, would not only prove to be ineffective, but would be
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writing in the statute books the emptiness of a law which v, know
cannot be enforced. In view of the history of the section, if Congress
believes in collective bargaining and wishes to prevent discrimination
against men for belonging to labor unions, it should not merely express
such a pious wish in a few words, but should pass adequate and
appropriate legislation.

It is true that of the 5,000 cases coming before our regional boards
ddring these 8 months of operation, the great majority have been
satisfactorily terminated. But such willingness of employers to
settle complaints on a basis acceptable to the employees will certainly
undergo a drastic decline if it.becomes a matter of common knowledge
that the law is not being and cannot be enforced. Already we are
encountering a marked stiffening of resistance on the part of em-
ployers.

The Wagner bill now pending before the Senate Committee on
Education and Labor is adequate and complete. I can see, therefore,
no reason why the right to collective bargaining and the accompany-
ing machinery of law enforcement should be the subject of this bill,

It has been suggested that the constitutionality of an act setting
up codes and code machinery and including section 7 (a) would be
more easily sustained than that of an act similar to the Wagner bill.
I do not concur with this logic. It seems to me that to wrap up the
constitutionality question in a package considered more innocuous
would not particularly strengthen the situation. The Wagner bill is
a part of the Government's comprehensive scheme for national re-
covery, an economic measure called for by the vicious circle of the
concentration of wealth in a shrinking market. Because its basic
purposes are expressed in separate legislation does not make them
any less pertinent to this larger plan.

ohus, in his recent opinion in the gold cases, Chief Justice Hughes
spoke of the joint resolution of June 5, 1933, abrogating the gold
clauses, as-
one of a series of measures relating to the currency. These measures disclose not
only the purposes of the Congress, but also the situation which existed at the
time the joint resolution was adopted and when the payments under the gold
clauses were sought.
The opinion then reviews the Government's monetary program, in-
cluding the banking holiday, the Emergency Banking Act, the various
Executive orders and other pertinent legislation. While pointing
out that the question before the court touched the validity of these
measures at only one point, the Chief Justice said:

The resolution must, however, be considered in its legislative setting and in the
light of other measures in pari materia.

It has also been said that if the Wagner bill fails of passage, labor
should at least be left with section 7 (a).

Senator GonE. You said, Mr. Biddle, it is related to a general
scheme dealing with concentrated wealth. Do you have any plan
of your own for distributing or sharing this concentrated wealth?

Mr. BIDDLE. No, sir.
Senator GoRE. Do you have any choice among the several schemes?
Mr. BIDDLE. No, sir; I am not an economist; I am a lawyer. I

do believe, Senator Gore, that the basic purpose of collective bar-
gaining is. to raise wages. It would seem natural that if men can
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bargain through their unions, that there is a better chance of increasing
wages than if they are left to bargain as individuals, therefore I
believe that works in with the general economic plan to which I have
referred.

Senator GORE. And that it would be invoked to raise wages only
when the general economic situation required it, and would not be
invoked when the economic situation did not require it?

Mr. BIDDLE. Certainly. I repeat, it has also been said, that if
the Wagner bill fails of passage, labor should at least be left with
section 7 (a). That, it is argued, is better than nothing. With this
I do not concur. Section 7 (a), unenforceable as it now is in actual
practice, is merely the expression of a paper right, a sort of innocuous
moral shiboleth. Such paper rights raise hopes, but when they are
shattered the reaction is far worse than if they had never been written
in the statute books. It is surely more intellectually honest to face
the situation squarely, and either pass .n adequate bill or refuse to
pass any.

Senator HASTINGS. Have you any doubt about the constitutionality
of the Wagner bill?

Mr. BIDDLE. Yes; I have doubt about the constitutionality of the
Wagner bill, Senator. I think it would be a very brave man who
would say he had no doubt upon a question.

Senator GORE. Mr. Chahman, may I prefer this request? I would
like to request that a catalog or list be submitted showing the appli-
cation on the part of different individuals firms, and corporations to
establish new plants or to enlarge old plants under the N. R. A.,
showing those which have been granted and those which have been
denied.

The CHAIRMAN. I wish, Mr. Smith, that you would procure that
for the committee.

The committee will recess now until 2 o'clock this afternoon, in
the District of Columbia Committne room, in the Capitol.

(Whereupon at 12 o'clock noon, recess was taken until 2 o'clock of
the same day.)

AFTER RECESS

(The hearing was resumed at 2 p. in., in the committee room of the
Committee on the District of Columbia in the Capitol Building.)

The CHAIRMAN. Mr. Soranno?
(No response.)
The CHAIRMAN. Mr. Rieve.

TESTIMONY OF EMIL RIEVE, PHILADELPHIA, PA., REPRESENT.
ING AMERICAN FEDERATION OF HOSIERY WORKERS

(The witness having first been duly sworn by the chairman, testi-
fied as follows:)

The CHAIRMAN. You represent the American Federation of Hosiery
Workers?

Mr, RIEVE. That is right.
The CHAIRMAN, How much time do you want?
,Mr. RIEv E. Not over 10 minutes.
The CHAIRMAN. Very well. Try and finish in 10 minutes.



1544 INVESTIGATION OF, NATIONAL RECOVERY ADMINISTRATION

Mr. RiEvF. The American Federation of Hosiery Workers is a
national labor organization affiliated with the American Federation
of Labor through the United Textile Workers of America. It has a
membership of some sixty thousand workers located in some 18 States
of the Union.

We wish to testify in support of the economic policies which were
embodied in the National Industrial Recovery Act and we urge the
enactment of legislation that will not only continue the National
Recovery Administration but will extend and expand this type of
control in American industry.

The American Federation of Hosiery Workers has offered much
criticism of the administration of the N. I. R. A. and the manner in
which codes were adopted and administered. We must, however,
testify to the fact that the adoption of a code of fair competition in
the hosiety industry has been of great benefit to the employees in this
trade and has also saved many manufacturers from extinction. We
do not claim that the adoption of a code of fair competition in the
hosiery industry worked miracles; but it did double the weekly wage
of a number of our workers and put an end to the practice of forcing
employees to labor as many as 70 and more hours per week.

Senator KING. What position do you have in the code?
Mr. RIEVE. I am a labor representative of the Hosiery Code

Authority.
Senator KING. Did you help to draft the code?
Mr. RIEVE. I helped to some extent; yes.
Senator KiNG. Who were the principal factors in the drafting of the

code? Wlo prepared it?
Mr. RIEVE. The code was drafted jointly in conferences between

representatives of the National Association of Hosiery Manufacturers
and the committee representing the American Federation of Hosiery
Workers.

Senator KING. Give me the names of them.
Mr. RIEVE. The committee consisted on the part of the American

Manufacturers of Earl Constantine, the managing director of the
National Hosiery Nlanufacturers' Association.

Senator KING. Is he a manufacturer?
Mr. RiEv.E. No; he is not. He is an employee of their association.
Senator KING. Who are the employers, if anybody, the manufac-

turers?
Mr. RIEVE. William Meyers, of the Apex Hosiery Co.
Senator KING. That is a large concern?
Mr. RiEvE. That is a large concern.
Senator KiNc. One ,%f thA largest?
Mr. RIEVE. One of the largest. Mr. Kincaid, of the Magnet

Hosiery Co. of Quincy, Tenn.; Mr. Carr, of the Durham Hosiery Co.
of Durham, N. C. 'Mr. Kincaid-

Senator KING (interposing). You mentioned him.
Mr. RIEVE. Mr. Mettler, of the Interwoven Hosiery Mills; I

believe that was about all.
Senator KING. There was just a half a dozen of those manufac-

irers?
Mr. RiEvE. Joseph Haynes, of the Haynes Hosiery Co.
Senator KING. Were there more than a half dozen of the large

manufacturers who drew the code?
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Mr. RIEVE. I do not think there were a half dozen-large manufac-
turers. . ,

Senator KING. They were the ones who with representatives of
labor, drew the code?

Mr. RIyvE. No; I would not say that. I would say that the small
manufacturers had perhaps by far the largest representation on that
committee. Of course, I want you to bear in mind, Senator, when we
speak of the small manufacturers in' the hosiery industry, that they
must employ at least 100 people, otherwise the business is not a
success.

Senator KING. How many do you say participated in the prepara-
ration of the code? How many individuals?

Mr. RIEVE, About eight manufacturers. But the code was sub-
mitted to the representatives of all the manufacturers for approval.

Senator KING. Are you receiving a salary from the code authority?
Mr. RIEVE. No.
Senator KING. Who pays you your salary?
Mr. Ri vE. The American Federation of Hosiery Workers.
Senator KING. How much do you get a year?
Mr. RIEVE. I get exactly $68 a week.
Senator KING. Who is the deputy administrator of the code?
Mr. RIEvE. Mr. Oppenheim.
Senator KING. Is he engaged as a manufacturer?
Mr. RI VE. No.
Senator KING. What is his business?
Mr. RIEVE. I don't know. Frankly, to date I think he is about the

tenth or eleventh administrator that we have had since codes went
into effect.

Senator KING. Who are the members of the code? Are they all
manufacturers?

Mr. RIEVE. There are 8 manufacturers, 2 representatives of the
Government, and 2 labor representatives.

Senator KING. Thank you.
Mr. RIEvE. Excellent statistics now being compiled and published

by the Hosiery Code Authority established the fact that more than
21 percent more persons have found employment in the hosiery
industry after the first year's experience with the N. R. A. , •

Senator KING. What was the number of employees in 1927?
Mr. RiEvE. In 1927 we had probably 130,000 employees in the

industry.
Senator KING. In 1928?
Mr. RIEVE. Then it began to drop, so that I will say that by 1930

we probably do not employ more than 100,000 employees.
Senator KING. 1931? , : . . . ..
Mr. RIEVE. About the same number.
Senator KING. 1932?
Mr. RIEvE. In 1932 our employment fluctuated so that on the

eaks we probably reached 100,000, and when we reached the valleys
doubt if we employed half that many.
Senator KING. The number of employees and the wages paid in

the aggregate in 1927, 1928, 1929, and 1930 exceeded 1033 or 1934?
Mr. Riwv. By far.
Senator KING. Proceed.
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Mr. RiIEVE. In March 1934, some 19,000 additional persons had
found jobs in hosierymills employing about three-fourths of all those
in the industry. We estimate that between 25,000 and 30,000
persons found reemployment as a result of the N. R. A. in the entire
hosiery industry, which now has a total force of over 145,000. This
is a substantial contribution to the total economic recovery from one
industry.
a Senator KING. Where were those statistics obtained?

Mr. RIEVE. Taken from the pay rolls.
Senator KING. When?
Mr. RIEVE. We are taking them monthly. Monthly statistical

information is supplied to the code authority.
Senator KING. Proceed.
Mr. RiEvE. The hosiery code authority estimates that there has

been an increase of 37 percent in the average wages paid per thousand
dozens pairs of hosiery after the code went into effect.

Senator KING. That is over 1930, 1931, and 1932?
Mr. RIEVE. That is right.
Senator KING. The low valley?
Mr. Ri VE. That is right. Will cover 1929 as I go along.
The greatest increase in wages occurred in the seamless branch of

the hosiery industry, which employs about 60,000 persons. The
manufacturers of seamless hosiery had become virtually a "sweat-
shop" trade before the N. R. A. Hosiery manufacturers testified at
public hearings that $3 and $4 per week were customarily paid to
adult full-time workers in many southern seamless hosiery mills
working on the cheaper grades of hosiery.

Today virtually no productive employee in the industry is making
less than $12 for a full-time week in the South and no one is making
less than $13 weekly in the North. True, these are miserable w ages;
but it is a fact that $12 weekly is a fortune -ompared to $3 andM$4
per week. If a whole series of such increases had been made in
American industry, economic recovery would have been further
advanced.

Before the N. R. A. hours of labor in the hosiery industry were
excessive. In some parts of the country mills ran 24 hours per day
and 7 days per week. Workers were unable to get off from their
jobs to go to church on Sundays. Of course State laws limited the
hours of women workers to some extent, but the men were obliged
to work cruel and inhuman hours, except in those districts where the
union controlled the situation. The 11- and 12-hour night shift for
knitters was the curse of the hosiery industry. For years the largest
full-fashioned mill in the country enforced a workweek of 11 hours
and 20 minutes per day for the largest number of its men operatives.

Today we have a 40-hour work week;, 2 shifts are permitted, how-
ever, which makes a partial night shift obligatory. The all-night
shift has been ended and the 5-day week and the 8-hour day is en-
forced for the vast majority of the approximately. 145,000 workers
in the industry.

It is essential that still shorter hours be enforced in the hosiery
industry to enable the workers to htve full-time employment the
year round and to enable the manufacturers to cope with a condition
of serious overdevelopment of productive capacity. Congress must
enact legislation which will enable the hosiery and other industries



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1547

to consolidate the very real gains that have been made and to con-
tinue the advance toward stabilization.

Figures on the production and shipments of hosiery show a very
definite improvement in the condition of the industry. There have
been fluctuations in volume of employment and production since
N. R. A., but on the whole the industry is on the upgrade, whereas
before N. R. A., it was fast sinking into a hopeless situation.

Senator KING. Was that through 1925, 1926, and 1927, 1928, and
1929?

Mr. RIEVE. Up to 1929 it was prospering. Some branches of the
industry increased their productivity as high as 400 percent in I year.

In 1933, before the N. R. A. prices of hosiery had sunk to a level
of 65 percent of the price average of 1926, without increasing the
consumption of the product. A number of mills had gone into bank-
ruptcy, and many others were on the brink of closing down.

The situation of the union in the industry was critical. Wage
scales of from 35 to 60 percent below the wage rates of 1928 had been
accepted by the unionized workers in the full-fashioned section of the
trade, to enable the union mills to compete with the nonunion mills.
Earnings in 1933 had been cut to half of the 1928 earnings. The
situation had become chaotic. In the spring of 1933, the N. R. A.
changed the picture.

The union took an offensive position and by a wide-spread organiza-
tion campaign forced wages up all along the line in the full-fashioned
section of the industry. Today, some 85 percent of the production
of full-fashioned hosiery is made in mills that pay wages identical
with the union scale, wages that are more than 30 percent above the
rates prevailing in the nonunion shops before June 1933. Over 100
nonunion manufacturers in eastern Pennsylvania alone raised their
rates up from 30 to 178 percent to bring wages to the union scalc in
July 1933, in order to forestall unionization of their plants.

Total and average seamless earnings have increased as a result of
the Hosiery Code but the minimum wages have become the average
and usually the maximum wages in this section of the industry. This
is, of course, due to the fact that we had virtually no union strength
in seamless prior to N. R. A. On the other hand, in the full-fashioned
section of the trade, where the union was effective, actual wages are
now far above code minimum rates.

Incidentally, it should be pointed out, the Hosiery Code provides
for graded minima. A minimum is set up for various grades of labor
in the mill, ranging from $8 per week for learners to $27.50 per week
for the skilled knitters.

Seamless-hosiery workers rates change from $13 to $18. Southern
workers earn 10 percent less than northern workers. The minimum
rates quoted above are for northern workers. This differential is
being fought by the union but represents a very real narrowing of the
differentials in rates that existed between southern and northern
mills before the code.

Speed-up is prevented, and definite prohibitions are placed in the
code to forbid the stretch-out as practiced in the textile industry.

Hourly productivity has undoubtedly increased with the shortening
of the work week but the union has so far been able to prevent the
worker from being driven beyond his or her strength in the great
majority of cases.

119782-35---PT 5----24
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Small mills have not been put out of business or penalized. Our
experience has shown that the talk of the N. R. A.'s hurting the little
fellow is not borne out by the facts.

There are two labor-union representatives on the Hosiery Code
Authority of 12 members. We attach much importance to that fact.
There has been an exceptional degree of compliance in the hosiery
industry, and this we attribute mainly to the fact that there has been
a effective union in the industry and the union representatives on the
code authority were able to secure cooperation from the manufac-
turers' representatives. Prior to N. R. A. when all labor-law enforce-
ment was necessarily left to the various State governments, we had a
situation which was deplorable. First of all, the laws were all different
and all inadequate; secondly, enforcement could be had in only a few
States where the State administration was capable and favorable to
labor.

Wide-spread extension of labor unionism is a fundamental requisite
for the rebuilding of our economic order and the new N. R. A. should
be drafted with that objective in mind. The American Federation of
Hosiery Workers strongly favors the renewal of the present act, but
we -must point out unless the W-agner-Connery labor disputes bill
becomes a law at the same time the whole N. R. A. structure is
weakened. Section 7-A, as now written in the bill, has become
worthless and merely defrauds the workers who are still simple
enough to think the law means what it says. We assume that the
labor disputes bill m'st and will pass.

The N. R. A. system of regulation would become facist and dis-
tinctly oppressive in character if the collective bargaining rights of
labor are not made operative.

The CHAIRMAN. Do I understand that you want section 7 (a) to
be stricken from this bill?

Mr. RIvE. If it is not enforced any better than it is now; yes.
The CHAIRMAN. To strike it out?
Mr. RIEvE. Yes.
The CHAIRMAN. That is your position?
Mr. RIEVE. Yes; because it has no value.
The CHAIRMAN. Does labor agree with you on that, generally?
Mr. RIEVE. I presume it does. Labor favors the Wagner labor

disputes bill- ,
The CHAIRMAN (interposing). That is in another committee.
Mr. RI~vE (continuing). And feels it should be enacted into law.
The CHAI MAN. Proceed.
Mr. RIEVE. Self-regulation of industry, in the true sense of the

term, is impossible unless labor, the most important element in
industry, has an equal vote and a free voice in this set-up.

The Government of the United States, we assert, cannot grapple
with the present evils of monopoly or price-fixing unless an effective
social order of industry is devised. . . . ..

Senator KING. By that you mean socialism?
Mr. RIRVE. No; I mean self-regulation of industry. I stated that

the N. R. A, has made an excellent start in that direction.
Senator KING. By self-regulating do you mean that t&r Govern-

ment must step in and fix prices?
Mr, RIEVE. No; personally I am opposed to any price-fixing.
Senator-KING. Do you believe in monopoly? .....
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Mr. RIEVE. I do not.
Senator KING. Do you believe in any policy that permits monopo-

listic control of any industry?
Mr. RIEVE. I do not, but I am questioning sometimes whether

anything can bq done to prevent monopoly, whether it is not a
natural economic development.

Senator KING. Is not that the view of the Fascists? Is not that
the view of Mr. Trotsky when he was one of the leaders of the
Bolsheviks in Russia?

Mr. RIEVE. If industry and labor jointly regulate the industry
under Government supervision , I do not think we can fear any
Fascsism or any Communism.

The CHAIRMAN. That is what you mean by self-regulated industry?
Mr. RIEVE. That is right.
The CHAIRMAN. All right; proceed.
Mr. RIEvE. An excellent beginning has been made along these

lines by the National Recovery Admimstration; enough now is known
of the weaknesses and benefits of this plan to be able to frame a bill
that will remedy the defects and increase the social values of the law.

It would be criminal folly on the part of Congress to pass a law
which is weaker than the present measure. For instance, the new
bill should require the writing of codes which would provide minimum
wages not merely for the least skilled workers but also for the semi-
skilled and the skilled.

This is necessary to prevent the employers from cutting the wages
of the better paid to make up for those whose wages must be increased.
Equal representation for labor representatives should be obligatory
on all code authorities. If labor has proper representation on all code
authorities the rights of the consumer will be protected as well as the
laborers in the industry.

Industry in America has never paid what may be described as its
"Inevitable social overhead costs. By that we mean costs such as
proper inspection to enforce hours standards; child labor laws and
laws for the protection of the wage earner. Under N. R. A. at last
industry is gaining real benefits thereby. We are halting the increase
of the sweatshop employer but at the same time making possible
the decentralization of industry. Codes today p ait sorts of
regional differentials which should be eliminated. nevertheless, many
dangerous and vicious examples of substandard competition from
small towns or rural regions have been mitigated by the application
of even these very loose codes now in effect.

When small town factory workers are assured standard wages we
shall witness a tremendous economic advance in the now backward
sections of this country. This cannot be unless we pass a stronger
bill than the present N. I. R. A. Industry in the larger cities will
not be undermined by the rise of low wage plants in isolated sections
and, as a result of this new situation, we shall be able to develop
genuine regional planning in the country and avoid the evils of hap-
hazard development which brought ruin to so many investors in
recent years,

Attacks have been made on the National Recovery Administration
because it has not performed magic. The National Recovery Ad-
ministration has not achieved as great a measure of reemployment and
added consumption as was anticipated; but this was not due to any
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underlying defects in the principle of the bill. The National Recovery
Administration must be improved and strengthened, not abandoned.
This has been the most significant and important economic and social
experiment in our whole history and it will be treachery and folly on
the part of Congress to drop this effort now, merely because some of
the problems that have arisen are more complicated than had been
anticipated.
* The CHAIRMAN. Can you put the balance of your statement in
the record?

Mr. RIavs. All right, I can do that.
The CHAIRMAN. Thank you.
(The balance of the statement of the witness is as follows:)

Those who were candid and clear sighted expected the courts, committed by
tradition to an outworn system of special privilege, to fight the new legislation.
Congress dare not quit just because a few prejudiced and partisan Federal judges
have attempted to force society to return to the practices which have produced
ruin and misery. The people of this -ountry demand the preservation of the
system of economic control which we have named National Recovery Admin-
istration; employers of labor who think for themselves see that their salvation
lies in fighting for a type of economic regulation that eliminates cutthroat
competition and puts a premium on efficiency and fair dealing. Consumers as
a class are willing to pay the necessary costs of ending child labor and the eleva-
tion of wage standards.

What is continually forgotten is that consumers are also producers and it is
exceedingly harmful if the joint interest of individual citizens in both functions is
made to seem hostile to each other. Unemployment cannot be cured until there
is more consumption; the consumer cannot be protected unless his producer rights
are insured also.

We strongly urge the reenactment of the National Recovery Act along with the
labor disputes bill and recommend that, the terms of the law be so modified as to
provide for a much greater measure of genuine social control in the interest of all
employers, employees, and the public at large.

STATEMENT OF ANTHONY SORANNO, REPRESENTING AMALGA-
MATED RETAIL ICE & COAL DEALERS ASSOCIATION, INC.,
BROOKLYN, N. Y.

(The witness was first duly sworn by the chairman and testified
as follows:)

The CHAIRMAN. How much time, Mr. Soranno?
Mr. SORANNO. I need a week, but I will check myself
The CHAIRMAN (interrupting). We will give you 10 minutes. If

you have a written statement, I wish you would put it in the record
because our staff and the committee will read it. Just give us the
high points now.

You represent the Amalgamated Retail Ice & Coal Dealers Asso-
ciation?

Mr. SORANNO. Yes, sir.
I reside at 407 Clinton Street, Brooklyn, N. Y., and I wish to state

the following with respect to the National Industrial Recovery
Act and its relation to the ice industry in the city of New York:

I am president of the Amalgamated'Retail Ice & Coal Dealers
Association, Inc., a membership corporation consisting of about 3,000
ice peddlers in the Boroughs of Brooklyn and queens, the purpose of
which corporation was to combine all the retail ice peddlers in said
boroughs to protect their industry from destruction, price cutting;
and racketeering, and so forth.
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Since January 1934, I have been engaged daily in matters affecting
the ice industry. During the year 1934 I was secretary of this
organization. I have spoken to and listened to the troubles, com-
plaints and experiences of about 3,000 ice peddlers with whom I have
come in contact during this period of time. I have conferred with
Mr. Small, president of the Knickerbocker Ice Co.; Mr. Rubel,
president. of the Rubel Ice Co.; Mr. Byrnes MacDonald, trade
practice compliance director of the National Recovery Administra-
tion; Mr. Scott, National Recovery Administration regional adviser;
Mr. Strauss and Mrs. Rosenberg, 'National Recovery Administration
State directors; Mr. Morgan, commissioner of public markets of the
city of New York; Mr. Moss, commissioner of licenses of the city of
New York; Hon. Fiorello H. LaGuardia, mayor of the city of New
York; Mr. Dudley, secretary of the committee of arbitration and
appeals, National Recovery Administration; with members of said
committee and code authority and with attorneys and other parties
representing all interests in the ice industry.

The CHAIRMAN. What is your opinion as to the National Recovery
Administration? Should it be continued or not?

Mr. SORANNO. If it is enforced, yes. Up to now I have not seen
any effect in New York City. I think it has been one of the worst
cities throughout the United States.

Senator KING. I have here a resolution which purports to have
come from your organization, signed by the president and by thesecretary, which contains this language [Reading:]

Whereas this Code of Fair Competition for the Ice Industry has been a means
of fostering trusts, monopolies, and other combinations among the large members
of the industry with the result that the small dealers have been affected thereby
and their business and investments threatened with extinction; and

Nhresq this aqoeiation finds that said Code of Fair Competition for the Ice
Industry has in no way accomplished the policy set forth in article I of said Code
of Fair Competition, as heretofore stated, but has, on the contrary, opprcsed,
harassed, hindered and put out of business and threatens t continue to put out
of business small dealers who are unable to meet the situation, evil conditions
and abuses, created by the enforcement or lack of enforcement, as the case may
be, of the provisions of the Code of Fair Cdmipetition: Now, therefore, he it

Re ,,lred, That the Amalgamated Retail Ice & Coal Dealers Association, Inc.,
consisting of 3,000 ice dealers in the Boroughs of Brookl'n and Queens, do hereby
recommenl to the Senate and House of Representatives of the United States of
Anerica that the National Industrial Recovery Act tinder which the Code of
Fair Competition for the Ice Industry was promulgated, be repealed because it
is unsound, fosters monopolies, benefits large members of the industry and
oppresses and drives out of business the small dealers of this industry; and be it
further

"Resolved, That should the National Industrial Recovery Act be not repealed
in toto, then and in that event, the act be so amended that the Code of Fair
Compkitition covering the ice industry will not cover the ice industry in New York
City, thereby loosening the fetters of production in intrastate commerce; and be
it further

"Resolved, That a thorough and unbiased investigation be conducted by the
respective committees of both the Senate and House of Representatives of the
United States into the practices conducted by the large members of the industry
with their resulting abuses under the provisions of the Code of Fair Competition
for the Ice Industry; and be it further

" Resolved, That copy of this resolution be forwarded to the Senate and House of
Representatives of the United States, and the President of the United States."

Mr. SORANNO. That is right.
Senator KING. That is the voice of your organization?
Mr. SORANNO. Exactly.
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Senator KING. Was there anything else you wished to say, or is
there something additional?

Mr. SORANNO. Do you want me to subject myself to questions, or
do you want me to read this statement first?

The CHAIRMAN. We would rather have you put your statement in
the record and give us the glaring defects in this proposition, if you
will, and tell us what it is you are complaining about.
I Senator KING. Your statement there may go in the record and you
may give us a synopsis of it if you desire.

The CHAIRMAN. Your statement may go in the record, and this
resolution may go in the record.

Mr. SORANNO. In New York City, conditions are worse than in any
other city in America today. We are oppressed by a monopoly which
is held between ice manufacturers.

Senator KING. Have you appealed to the code authority for relief
or to the law enforcing agencies?

Mr. SORANNO. Yes;several times. I have been here in Washington
five times, and I have been unable to do anything. The code authority
is composed of all large manufacturers, and our voice was never heard
by them. First, I say that Mount Taylor, the chairman of the code
authority, is one of the large manufacturers from Texas. Charles
Small, the president of the American Ice Co. and the Knickerbocker
Ice Co. of New York is also one of the large manufacturers.

Senator KINc. The code authority then is composed of the large
manufacturers?

Mr. SORANNO. All of them. The committee of arbitration and
appeal which is dominated by the code authority, are also a member of
the code authority.

The CHAIRMAN. May I ask you, is your organization made up of
salesmen of ice?

Mr. SORANNO. We call them peddlers.
The CHAIRMAN.,In other words, you do not produce ice at all?
Mr. SORANNO. That is right.
The CHAIRMAN. You buy the ice from the manufacturers?
Mr. SORANNO. Yes.
The CHAIRMAN. And your complaint is that some of the manu-

facturers are charging too high a price for their ice?
Mr. SORANNO. Not only that, and also the practices that arc used

to force these men out of business in order to gain the entire volume
of the tonnage from these men. That, is the real important point.

The CHAIRMAN. I am just trying to get the picture. Formerly,
these people in your organization could make arrangements with some
particular manufacturer of ice to get it at a very cheap price and they
could make a better profit than they could if they had to pay a higher
price?

Mr. SORANNO. The manufacturers have refused totally to recog-
nize such an agreement. The only purposes in their mind is to drive
these men out of business.

Senator KING. So that they can sell the ice themselves in a retail
way?

Mr. SORANNO. Exactly.
The CHAIRMAN. They can still buy the ice, can they not?
Mr. SORANNO, No; you cannot. The condition in New York is

that it dbes not permit you to buy the ice from anyone you want.
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That is just what I was going to state, by saying that Rubel, with
his many plants, has a capacity of 1,900,000 tons in Brooklyn and
New York, and the Knickerbocker Ice Co., operating 21 plants, sold
1,250,000 tons. Thesc are approximate figures.

The independent ice plants m New York, which are about 27, and
4 are out of business, and there were 3 more that were taken over by
Mr. Rubel's corporation-in other words, with the cooperation of the
code authority, made these men surrender their business to Mr.
Rubel so that he could strengthen his monopoly in New York City.

Senator KING. Is Rubel connected with one of the big producing
companies?

Mr. SORANNO. It is one of the largest in New York.
Senator KING. Do I understand, then, that the smaller ice pro-

ducing companies have been strangled, or at least some of them, and
others are having their financial strength impaired by these large ice
producing companies?

Mr. SORANNO. Yes.
Senator KING. And that strengthens monopoly?
Mr. SORANNO. Yes. And they actually raise the price.
The CHAIRMAN. Is the price fixed in the ice code?
Mr. SORANNO. It was, as a matter of fact. We did everything we

could to cooperate with Robert K. Straus, the deputy administrator
of the ice industry, at several hearings which were held in New York.
We had a public hearing last July 12, where about 3,000 men or more
attended in New York, and Mr. Mount Taylor, the chairman of the
Code Authority of the Ice Industry, presided at that meeting.

They fixed theprice some time ago of $1.50 for 300 pounds for
resale for the peddler, and they fixed a price of 48 cents per cake to
the manufacturer, and $1.20 per cake for a jitney box. A jitney box
does not employ anyone to sell ice; they just locate themselves in an
empty lot. They storage their ice there, the consumer goes there
and purchases ice, and be gets 50 pounds for 5 cents. They sell at
the rate of about 60 cents per cake. They pay 48 and they sell for 60.

Senator KING. Let me make an inquiry. Is this a controversy
between the independent ice producers and the big ice producers,
who, as I understood you, control the code authority?

Mr. SORANNO. It is all joined together. In other words, there is a
pool between the jitney box or what we call the cash-and-carry
station-

Senator KING (interposing). Will you answer the question? Is it
a controversy between the independent ice producers and the big
manufacturers of ice?

Mr. SORANNO. Yes.
Senator KING. And have the large ice producers, such as Mr.

Rubel's company and the Knickerbocker, attempted to crush the
independent producer?

Mr. SORANNO. Exactly.
Senator KING. And are they succeeding in so doing?
Mr. SORANNO. Yes, sir.
Senator KING. Do you get your ice, that is, the 3,000 whom you

represent, from the big manufacturers, from the independents or from
both?

Mr. SORANNO. From the big manufacturer only, because we are
forced to do so.
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Sena ator KIN4o. Why cannot you got it from tle independent
producers?

N1'. SOVANNO, The methods used by Lhe largo inainufacl uror is
CitlIler that you hliy your ice from themi or you are going out of husi-
ness. Supuoso yon want to buE i20 from on independent ic e lnt,

*thle following mornling yout will tilld Clhut you ate followed by three or
Four wago:iM flull of ice, which follow you around to your route N lu're

*you delivelI yoLr ice, Solicit your customers o1 yorE routo, ELi ol'r
ice to then for '25 cents a montb for all the q LianO1tity tha I lhey C w 11s8.

, SLI 10' KINIL, And 100 those wagons selit oLIt by tlL maillat,1LEEor?
N11r. SOILANNO. By' tle 1111g0 M iM(uILurr.
Senator KiNo, ArLt. ill 111it way the y 111i i rLishing Ilb iml hI'1(1 ?

M.SOLLANNO. Ye.
Senator KING. Aid your Irgization, the 3,000 or tiny TiL))iler of

tlin 1 if aly If €,mir buy from the inLependonts, they wNill soon hLive
the big produce s following th1en with their wogons and ulileretting
their trade.

Mr. o80104NNo. It happens N len you try to buy ice front an inde-
endont. ice plant, in other words, they are trying to tfile you away

from theni I.

Senator KIN,. So tihlit t11,1 ) oi ii'e driven to bIlly fioiii the big
prod ucers ?

Mr. SORANNO. This ILs been for years.
The (.HAIIM NAN. This was before the code started?
Mr. SoRANNO. I sho,ild say since 1929, m1d wlan the code Cale in

effect, we surely thought that was the spirit kind the sentiment oft all
men to feel thtlt there wouli be some relief, which tihous l5is and
millions of dollars, I Iust say, were lost, and oLt of 17,000 nu1n, they
were lowered to 14,000, 11t now we tire only (i,)00 en left iln New
York in the business.

The CHAIRMAN. In other words, you thought you were going to
get some relief and you have not gotten tie relief that you desired?

Mr. SORANNO. Exactly.
The CHAIRMAN. It is an old condition that existed up there.
Senator KIN(, Is it better or worse?
Mr. SORANNO. It is worse now s1ice the National Recovery Act

came in effect. Things were pretty good before. We used to manu-
facture our own ice, we used to be competition and buy a cake of ice
from a manufacturer for 24 cents, and the National Recovery Act came
along and said to us, "Stop production, you cannot ianutifacture your
own ice ", and we were forced to go in the hands of these men and
pay 05 cents for ice.

Senator KING. You could manufacture your own ice?
Mr. SORANNO. For 24 cents a cake.
Senator KING. And now you have to pay the big producers?
Mr. SORANNO. Sixty-five cents.
The CHAIRMAN. Are you a member of the code?
Mr. SolANNO. No; we never were given recognition. We are too

small to be considered.
The CHAIRMAN. Why did they not give you recognition?
Mr. SORANNO. Well, you see), Mr. Chairnian, you see, the siail

man is never heard anyway. That is what, it is.
The CHAIRMAN, If you want to elaborate on your statement in SOY

particular, very well.
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Mr, SO"RANNO. I am not g6,ing to eltborate. I am just going to tell
the trth. [Laughter.]'Phe CHAIRMAN. I am glad you are going to respect your oath.

Ssueator KtNG. Just file your statement.
The CAMtMAN. We nre very much obliged to you for your infor-

mation.
Senator KING. Put in any statement you have there.
(The balance of the statement of Anthony Soranno is as follows:)

I have ttttettl(tl all hearings, conferences anti meetings held in New York City
for the turose of harmmizing tne ice industry. I have been oat o the street
where ice is soltl and tt orved coalition. I have personally made a survey of
coalition, k cvting th, raimufacturetrs, wholesalers, peddlers, cellar men, and
crsI-and-carry station opt ritors. In view of such experieces I feel that I have
a fitir kiewlcidge of the situation At Uw ma4ters that are hereinafter set forth
are ijot mre ettjeetires o; o10atlors, bu a ftts based upon close observa-
tioti, pertimal cxplrien, personal contact with thel/fs peddlers, manufacturers
cash-and-iarry statipt operators, atfdirrvits, agrmenrertstcords, testimony, and
ilvestigations Cc ,ted )y myself in the city of New Ke and National Re-
covery Admilis natio otfices.

At tire outs, let ine say that I repre nt eddler who owi his own vehicle,operates the lame and eondioflis buttess oitt route established by him aver
inany year $f labor, I rt esen~lthe m whro b~ s his ice from tN ice plant and
their take ~hat ice o) Msf rote nd reuts~lt iu$pieces which are tlleeater sold
to the pu hie. In ot wordsL e ia a w individp4 dealer. Ill tire city of
New Yo there are twd Th 99~al largb manufajgur g complain , 1. e., the
Ruhel (9 rporation and tire Ktne i ocller lee.Co. li eff Thuocom()11 ' s control
slnrost !0perceirt of theoutpuf ie in New' Yel Cit] 1 wish tG emphasize
Ithe potP that thes kwe eompAn ls acp also in tin retail I~siness of s [ing ice to
the pul c and th e*[efl 004 omtttI with thre iwa11l In ~vidual poddlor.

Whrilt conditiontn thr ~itsry w4h repect tr"fl%. nall indrvld~ial peddler
were ba , the burdit east ui~t the and*trdtty the National Recovcr7 Admainis-
tratirn la made matters wse, Prior the Nationtal Recovery Adninlstratlon
the snia itdlviduj ped~er was free Jo tradeiW rever lie wished, In other
words, if to did not to buy b.o ice from $ubeF' cporation, he was able to
purchase he same frdhr the Knickerhocker I(Co and jzn the ev'elt that both
refuse to fflI him ice, he htad nro pgoakof huyi~g lee fct' indepentlint concerns,
then doing usiness ini Ne~w York Ct&.. ilo~ever It is a attdr of comnion
knowledge lNew York qjty, particuAarly ninlfklyna and Queens, that the
Rubel Corpoito has boo glt' ou&yv'y sit g telndcpendent tte plant ard lha
created a virtuomoitopoly by the ou~hnit of lee in those bo~Athghs. Befr:o the
Natioital Recove .. Admirtstration, the individual stall do_ lr was nrot enrtangled
In anty mesh of rules whico tell hint do one thin g or act t a~o a thing. Before the
National Recovery Ad~istratio2, the individual oai~r was i sonie position
to fi~ht fair comhetltioi . coarpetition...

Wlter the Natirnal Recovery'Ae fiwg waa created it was thought that
a fair artd just cede for the ice industry worfid be enacted, witichi would be berte-
ficial to all tlte brancires of thte ittdustry, Let me say, however, that the ice code
was drawn byv itatufacturers ottly and that at such time that it was drawit, tire
retail branch" of thle btusitness or the sarall individual peddler comrprisiing over
10,00 itt the city of New York, were itot represented at all. The Ice Code was
preitared atrd we were forced to accept it despite tire fact that there are provisionstir it wiich httirt tte individual dealer.

After l} years of National Recovery Administratirn, I am convinced that it
haes itiserabtly failed to aeconritlish its purpose. hIrstead, it oppresses those who
hoilestly wish to 00o11ply with its pruvisiotis and iiot protect those who disregard
its lro 'isions aird who chisel and take advantage (If the fact that tlre others are
comttplyiitg with the code. For exaltpile, in New Yttrk City, tihe Knickerbocker
lee Co., as I ant itfortied, iiaiintainted a wage scale set frirth ity tile Tee Code with
thte result that its costs of operation s cre irtereased an~d therefore it htad to ataiti-tait tle prices of ice.

Ott tile other htaitt, thte Rntbel Corporatira and other rtanurfacturintg conreeritshave totally disregarded the provisions relating t wags ard ave not paid their
eiployecs witi tte result that their cost of operation was less aid therefore they
were able tr sell ice at a lower hsrice.



1556 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

I wish to say that while the price of the ice per cake in the city of New York
is uniform in all companies, it is a matter of common knowledge that the Rubel

i/ Corporation, because of its failure to comply with the code, sells its ice at a
cheaper rate not by advertising it or offering it for sale at a lower rate than tile
others, but by a system of rebates. Yet the National Recovery Administration
has done nothing to remedy this situation. As I said before, the fellow who
complies with the code is at a disadvantage because the fellow who does not
comply with the code gets away with it and eventually steals all the business,
The Ice Code has encouraged a monopoly in the city of New York.

$As previously stated, the Rubel Corporation and the Knickerbocker Iee Co,
own practically all of the ice plants in the city of New York. They have main.
tailied the price of ice uniform during the past 2 years and while the small re-
tailers have been obliged to reduce their prices to the lowest extent possible
because of the economic condition of the people and because of the decriise ii
the volume of business due to mechanical refrigeration, yet the wholesale price
per cake of ice of these two companies to the individual peddler has always
remained the same. The reason why this price has remained the same is due to
the song monopoly that exists in the city of New York today. The Rulbel
Corporation and the Knickerbocker Tee Co. are the backbone of this monopoly.
The National Recovery Administration Ice Code, with its control production
clause, has fortified this monopoly to a far greater extent than can be realized.
The monopoly for the sale of ice in this city works in the following nmtuner:

If a peddler is a customer of the Rubel Co. and desires to purchase his ice from
the Knickerbocker Co., the Knickerbocker Ice Co. will tell that peddler that he
cannot purchase any ice at this plant but must go back to the Rubel Co. to buy
his ice.

The Rubel Co. will likewise (1o the same with Knickerbocker peddlers. Tlie
result is that there is absolutely no competition and unless the pedidler remains
where he is put by the manufacturing companies, lie will be unable to purchase any
ice and the result is that lie must go out of business. If by chance a peddler
should succeed in purchasing his ice elsewhere instead of either the Rubel Cor-
poration or the Knickerbocker Ice Co., either one of these two companies will exert
)unitive measures against that peddler. The company will either send a truck
oad of ice on that peddler's route and give ice away free to his customers, or thecompany will establish three or four lee clocks on that man's route and sell the ice

way below cost.
i Naturally, the result that, followed was disastrous to that individual peddler's

business. he individual peddlers have attempted to combine themselves into
a corporation by which they could manufacture their own ice at a cheaper price
(at about 24 cents per cake) than that of the Riibel Corporation and Knicker-
bocker Ice Co. and that way pas that benefit on to the public, but under the
present code these peddlers are prevented from establisIhi g their own plant be-
cause of the fact that they must first obtain a certificate showing the necessity for
such ice plant.

There is grave necessity in the city of New York for such ice plant today from
which these ice peddlers can purchase their own ice amd therefore ho not have
to depend upon the large mani factu ring companies which arc in competition
with these peddlers. These individual peddlers are subjected to the will of the
large manufacturing companies and if it is the will of one of these companies to
put a peddler out of business it can very readily ilo so. We are desirous of
breaking this iron-clad monopoly but wecannot '(o so under the present code
as will be explained further on,

The Ice Code also contains many provisions whereby a icddler is prevented
from buying ice from a person who is not manufacturing ice in a normal market,
In other words, a peddler in Queens cannot buy his ice from a manufacturing
plant located just across the Ioundary line in Nassau County because under the
code that is conside,'ed a violation. The code's provisions with respect to acts
which are conkidercd those of unfair competition are restrained upon the ice
trade, The code is controlled by the manufacturing companies and is used as
an instrument or a weapon to force their wishes upon the individual riealers and
consume ners.

One of the most vicious features of the National Recovery Administration, iF
the type of time personnel charged with the duty of handling the code. Take for
example, the present code authority for the ice industry.

Time codc authority for the ice industry is composed of the following 1o11:
They are Mon it 'Talor, chairman, owner of t large manufacturing interest in
Texs; C. C. Smadl,' president of the Knickerbocker Ice Co.; Robert C. Sure,
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another large manufacturer; Ralph J. Hancock; and Milton C. Robbins, both
of whom1 are also large manufacturers. There is no representative whatsoever
for the retail end of the industry or a representative of the small dealers oil this
code authority. It is natural, therefore, that whatever amendments to the code
or siiggestioiis for its operation are made, they will be made primarily for the
interests of the manufacturers. The local committee of arbitration and appeal in
the city of New York is also controlled by mantfacturers. Its membership
contrists as follows:

J. 1. ,Fitzgerald, chairman, owner of Corcoran, Fitzgerald & (Jo,, Inc., a large
distributing company, but closely associated with the manufacturers; F. I.
Genervosa of Rlbbel Corporation, another manufacturer; W. B. Kirkpatrick, of
Greater New York Tee Mantfacturing Corporation, another manufacturer;
William B. Johnson of Knickerbocker Tee Co,, another manufacturer; Albert W.
Conklin of Long Island Ice Corporation, another manufacturer; and the whole-
salem's are represented by Joseph A. Boccia of the New York Ice Loaders Associa-
tion, oid oer attorney, Charles E. Sorace who represents the small retailers of
Brooklyn and Queens. It is obvious that on this committee the manufacturers
are in amosulte control.

Furthermore, only recently we had as regional adviser, James W. Scott, who
was a very large shareholder of the Knickerbocker Ice Co. As secretary we have
Pendleton Dudley, who is closely allied with the large manufacturing'interests.
So it, is apparent that tile manufacturers are in absolute control of the unfair
industry and that the small owners have little or no representation whatsoever
in the operation of the code. Under the provisions of the Ice Code, before an ice
plant should be built, approval must first be obtained from the local committee of
arbitration and appeal. In view of the set-up in the New York State area, it is
obvious that no one can obtain approval to build an ice plant because on every
application for such ice plant, that was heard before the committee of arbitration
and appeal, the manufacturers' representatives always voted, irrespective of any
merit to the application, against it. During the period that the code has been in
operation we have attempted to lay out problems before such committees and
code authority.

Although we have been promised action, none was taken for the, rpson that
the interests of the manufacturers conflicted with that of the small dealer. I
submit that with the personnel as it is presently constituted on tile committee of
arbitration and appeal and code authority, it is impossible for the retail small
dealer to obtain just and fair consideration. Whatever is done by such bodies, it
is done solely to benefit the large manufacturing interests and in total disregard of
the interests of the retail peddlers who number over 10,000 in New York C'it'.
The local committee, during the past year and a half has heard many complaints
from individual pedulers and I can safely say that in no instance was any action
taken by the local committee. flowever, when the interests of the nmnanfarturers
are adversely affected iy an act of a small dealer, the local 1)0(1od immediately, sets
its mnaelinery in motion andl brings that small dealer to task for an alleged viola-
tion of the code.

For examl)le, recently in the city of New York, a small dealer was s(ceessful
in the bid of selling ive to the city of New York. I an informed that one of tile
lkrgc coniusnies also submitted a id, but lost. Immediately the large companies
concerned began an investigation and brought a complaint before the local body
that the successful small dealer was violating the code and immediately tile force
and power of the N. R. A. was borne down against this individual with the result
that lie lost his hid to the city and I iderstand that, one of tile large companies
obtained that business. Ti. is one example of iuany other iiustrations of how
the N. R. A. is used b~y thne large umanmnfacturers to restrict the business of the
small dealer.

With respect to tie enforcement of the code I can definitely say that there is
absoltely no enforcement. In the first place the procedure for enforcement is
cuminbersone. All complaints ordinarily nst go through the committee of arbi-
tration anlld appeal, and as I stated before, if a comlplaint is against the large
iaanifattiing concern, t 

h
e local body, in s001) way or other manages to srjlash

tiat complaint. O1 the other hand, if the conillali'nt is against the small dealer,
l)ro.etction for that complulain t is carried to its fullest extent by the committee.
In other words the code is enforced in accordance with the will of the manufac-
tWring interests. if it is to the advantage of the manufacturers to enforce the
code it will le so enforced. If it, is to their disadvantage there is absolutely no
recognition to the complainant.
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In the summer of 1934, hundreds of complaints were given to the N. R. A,
officials showing violation after violation of the code as well as of the minimum
price order in the city of New York. What happened to these complaints?
Although there was a great deal of bustle and noise as to the threats of prosecu.
tion and enforcement, there was absolutely nothing done, The result was
obvious. The small dealer who had submitted these hundreds of complaints
against others as well as the manufacturers have lost complete confidence ill the
N. R. A. The failure on the part of these N. R. A. officials to fairly enforce the
lode has created a feeling of disrespect on the part of all concerned for law and
order. There was not one single instance of enforcement of any action because of
unfair competition set forth in article IX of the Ice Code, although it wvas a matter
of common knowledge that all the ice companies in New York City were daily
violating each and every one of such provisions, particularly that referring to
rebates. Hearing after hearing was held; conference after corirmnce took place,
All of these produced absolutely nothing but disgust on the part of the sniall man
who was and now is helpless to protect himself. I could go on citing many
instances showing that the code was violated by the manufacturing interests
and nothing was done to compel them tc obey and yet on the other hand, when
the small dealer violated the code, that dealer was oppressed and forced to submit
to obedience to something which was not beneficial to his business.

The members which I represent, as well as the other peddlers of Manhattan
and Bronx have lost faith in the N. R. A. code. It has inot accomplished inl any
way any of its objects. It has cast a burden upon their shoulders. It has
oppressed them and most important of all, it has given the large manufacturers
the weapon by and through which they cart drive the small dealer who competes
with them out of business. We strongly feel that this governmental interference
is unwarranted. We believe that we can manage our own business ard we do
not wish to be dictated to by the people who desire to do i. harm. I dare say
that if the code insists throughout this sunimner when the season of the sale of ice
is at its peak, it will mean more dealers being driven out of business.

I wish to thank the Senate Finance Committee for affordinig rme this op)por
tiiity to come here onl behalf of these sonall dealers in the city of New York,
I know that I expressed their s46ntiments in saying that they do not desire art
extension of the N. R. A.

STATEMENT OF JACK N. BERKMAN, REPRESENTING LOUIS
BERKMAN CO,, STEUBENVILLE, OHIO

(The witness, having been first duly sworn by the chairman,
testified its follows:)

The (lmAIRMAN. How 1ruch time will you require, Mr. Berkman?
Mr. BERKMAN. I will try and be as brief as I possibly can.

sflppose about 10 or 15 minutes.
The (.liAIRMAN. Whom do you represent?
Mr. BERKMAN. I want to set that forth in iry statement. I repre-

sent the Louis Berkmnan (1o. I am an attorney, practicing law in
Steubenville, Ohio. 1 was called in by half a dozen fairly large con-
cerns enraged in the brokerage business of the serap-iron division of
the waste-material industry in Pittsburgh.

The (AIRIMAN. We will give you 10 Minlites?
Mr. BERKMAN. In presenting these facts I wish to point out that

all of the merchants I represent have tried to cooperate with the
N. R. A. I was first requested to represent these certain iiembers
in the Pittsburgh district about September 1934, whe.a a proposed
budget and assessirrent pln was submitted the scrap-iron industry.
These maen conferred with mie and informed moe of the entire situation
but were afraid and are still afaid to reveal their identity openly,
They are afraid of open reprisals by the nills or by the concerns in
their particular district who have monopolistic control of the situation.

My interest, therefore, although hiuited in this particular investiga-
tion to the scrap-iron division of the waste.rmaterial industry, is mut



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1559

exclusively that, because I happen to be counsel for the local Auto-
mobile Code throughout our county districts, and I have also been
affiliated with the Coal Code.

After consulting with these firms in the Pittsburgh district, a
circular letter was prepared which was mailed to the trade by the
Louis Berkman Co. of Steubenville, Ohio. I am also interested in
this concern which operates as a brokerage house in the scrap iron
in(ustry. This letter went forward on September 15, 1934, and pre-
sente(l a, series of questions analyzing the proposed budget and
assessinent plan.

Senator KIN(G. What is the extent of the industry? Just lay a
foundation.

Mr. BE KIMAN. The extent of the industry is this: According to
General Johnson's statement in a talk delivered about 2 or 3 weeks
ago, about 25 million tons of steel are produced in this country.
Sixteen million tons of that production is scrap iron. It takes about
,5 tons of raw material to produce I ton of finished iron. It repre-
sents approximately 80 million tons of raw material, natural resources
conserved through that industry.

Senator KING. Who purchases the scrap? That is the industry
you are representing here today?Mr. BERKMAN. The industry today, I might say, is controlled in
various steel districts by possibly 2 or 3 brokers. In the Pitts-
hiurgh district it is in the hands of 2 or 3. They dictate. They
in turn are more or less friendly with the mills; in other words,
they are direct agents of the mills.

I have one example strikingly set forth in these notes, anti I even
have the telegrams with me to reveal a restraint of trade and illegal
practice that is so glaring it is really a shame that a condition like
that should exist.

Senator KING. Will you briefly state where the 15 or 16 million
tons of scrap iron are used, and by whom? What fabricators?

Mr. BERKMAN. I come from the Steubenville district. There the
Wierton Steel Co. and the Wheeling Steel Co. are located. There is
the Pittsburgh district, the Steubenville and the Wheeling district.,
the Youngstown district, the Cleveland district, the Milwaukee dis-
trict, and possibly a little bit around Chicago. They are really the
great users of the raw material.

Senior KIN. When you say the raw material, you mean the scrapiron?

Mr. BERKMAN. The scrap iron, yes.
Senator KING. What do they use it for?
Mr. BREKMAN. In making new ore, or making new ingots or billets

which the ingots are made into. They can use ore with coke and
silicon, tind so forth, and produce a new material, or they can use 60 to
100 percent, old scrap iron. They reielt it and it becomes anew ingot
out of which they afterward manufacture all kinds of shapes, bars,
and angles, so that it is actually the ame as the raw product.

Senator KING. So there are flundrerls of firms and organizations that
use these so-called "ingots" after they have been formulated by the
steel mills?

Mr. BEIRKMAN. Yes, But there are about 3,000 concerns actively
engaged in the selling or collection of the scrap iron. However, the
end that I ama really interested in or representing are brokers who do
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not even see this scrap iron. All they do is just brokerage it, just the
same as you would brokerage cotton or brokerage wool.

Senator KING. But they have their clients throughout the country?
Mr. BERKMAN. They have their clients throughout the country,
The Louis Berkman Co., for instance, will have clients in the South

and in ths New England States, and Michigan, and possibly they
will buy from the General Motors 50 or 100 cars at one time, and ship
it down to one of the mills.

Senator KING. And any monopoly in the scrap-iron business would
be reflected in higher prices?

M r. BERKMAN. To the contrary, it would be reflected in lower
prices.

Senator KING. Is not that an advantage to the consumer to get
lower prices?

Mr. BERKMAN. It is not an advantage to the consumer for the
simple reason that the mill actually derives the benefit of it.. The
broker himself, possibly the 10 or 15 brokers who dictate the situa-
tion, are friendly to the mills. This is what will happen. A concern
like the Wellsville Co., located in Pittsburgh, are the exclusive brokers
for the Wheeling Steel Corporation, on the one hand, and the Wier-
ton Steel Co. on the other hand with regard to no. 1 and no.
2 steel. The Wellsville Co. will take an order for 10,000 or 15,000
tons. When we talk in this industry, we talk according to the code-
there was $900,000,000 worth of business in 1929, and we are not
talking in small figures.

They will take an order of 10,000 or 15,000 tons of scrap iron to be
filled in 2 or 3 months, or possibly 30 or 90 (lays. This is what will
happen: They will allot to their friends, 5,000 tons to this broker and
3,000 tons to that broker. They might take an open order with the
mill and say, "I will try and buy you the stuff as cheaply as I can."
When they are buying materialfrom sources that are close to the
mill, against whom threats will prevent a shipment to other districts,
they will force that fellow to sell that material a dollar or two less
a ton.

They will give the mill the advantage of that reductin, in other
words, the closer they am to the mill or if they are within proximity
of the mill, so that we can be taken advantage of, you will get your
freight cut accordingly. If you are far away, then you can sell to
these brokers for an open price.

You send this material down to the mill. The material is bought
subject to acceptance or subject to an inspection. What doc. the
mill do? The mill and the broker are usually very friendly -- I mean
this set-up that exists. The mill will have Inspectors pass over the
cars. If the price of scrap iron or the use has gone up a little bit,
that material will be accepted. If it has gone down, that material
will be rejected.

Of course that has nothing to do with the contract. If you try or
dare to buck them or try to indicate a test ca,o, they will tel! you,
"We don't want your business any more." That is the response.
So that you have about I out of every 4 cars shipped into a maill
rejected, and the rejection is played according to the market.

This monopolistic broker will come back and say, "Car so and so
is rejected; replace it." On the other hand, if the market is such
that it might weaken, he will say, "rejected and no replacement."
FT nlavs hi own same.
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The Alleghany Steel Co., about 3 or 4 months ago, let out a contract
for 5,000 or 6,000 ton3 of steel. Two or three lays later, they held
up the order because the market had weakened. They held up that
shipment that represented so much capital and material, but that
could not be moved because contracts had been let by him, and in
that way the monopolistic broker and the monopolistic mill-I am
not talking of all the mills, I am just talking of those that take ad-
vantage of this set-up--they have speculated at the advantage of the
little dealer all throughout the country or the little broker, and they
have speculated in terms of millions of dollars, I know for a fact
that one mill last year bragged about the fact that it had profited
more than $i,000,000 on rejection..

Where did this $1,000,000 come from? Let me analyze that sit-
uation in a few words. When a car is rejieted and the material may
come from Massachusetts or from the South, the material cannot be
shipped to another mill because there will be a dollar or 2 or 3
dollars freight against it, so the mill is in a position to say, "I offer
you so much reduction." You will either take it or you will have to
ship the material somewhere else, In other words, you are at the
niercy of that particular mill. When the material is rejected and
you receive a reduction, and very often the reduction is put, in effect
even after the material is unloaded, you will just get a wire, "Reduc-
tion of so muchh" The material is already unloaded, and possibly
for the reason that there is too much rust or any plausible or im-
plausible excuse that can be thought up.

They also charge the demurrage charge. There ight be too many
cars on the track that cannot be unloaded. The mill is on an average
demurigo schedule. They cannot cash in this average demurrage
schedule . The railroads will not rebate that demurrage which they are
entitled to, so they will reject a lot of cars and let them stand around
and charge the poor innocent shipper with 5 or 6 dollars a car, In
that way, you will see that the freight money that should lve gone
to the railroads, this demurrage, is going to the mill and it is totaling
nmihions of dollars at the expense of the industry and to the advantage
of the mill.

Senator KiNG. Then it is collusion between certain brokers and
certain mills?

Mr. BERKMAN. Exactly.
Senator KING. To the disadvantage of the small broker and ulti-

mately to the disadvantage of the consumer?
Mr. BERKMAN. Yes, sir. The disadvantage to the consumer if

I may just hurry along-I am going to touch the high lights of what
I am trying to convey and my argument to the N. R. A. as far as this
set-up is concerned.

I attended the chapter meeting at Pittsburgh and the open protest
to the budget and the assessment plan was finally resolved in a motion
to prepare a brief wherein the budget and assessment plan were
attacked as being not clearly defined, inequitable, discriminatory, aud
unfair.

Senator KING. Who imposed the assessment? The code authority?
Mr. BERKMAN. Supposedly. I received a wire just as I received

wire to attend this meeting here.
Senator KING. The Scrap Iron Code?
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Mr. BERKMAN. There is an institute, a scrap-iron institute. It is
called the "Institute of Scrap Iron and Steel, Inc." It existed since
1927.

Senator KING. Is it incorporated?
Mr. BERKMAN. It is incorporated. The chairman of this institute,

who calls himself the director general, is Mr. Benjamin Schwartz.
He was supposedly in charge of this institute which had chapters in
about to different'districts, It coDsisted of a membership of sonie 2
or 3 hundred brokers.

It was at the last, stage of existence when the N. It. A. came in,
Over 7 years it had spent thousands of dollars atnd had not helped the
situation. Mr. Schwartz is a trade organizer. At the time that the
code came in, Mr. Schwartz had written into the code that the
institute should through some manner elect the code authority.

Senator KING. That Institute then elected the code authority?
Mr. BERKMAN. The Institute elected the code authority.
Senator KING. And wrote the code?
Mr. BEaKMAN. And wrote the code. The code is really a labor

code with one section on restraint of unfair practices or something like
that, which has not been enforced, is not intended to be enforced, and
will never be enforced.

Senator KIN(;, When you s;ay it is a labor code, what (0 you mean?
Mr. BERKMAN. It is a code purely regulating labor. It has no

other provision in it. But Mr. Schwartz set himself up as the chair-
man, and when I attende-' th meeting at Pittsburgh and the meeting
at Cleveland, where about, 50 members and executive committees
were present, the code authority members did not, even know who had
proposed the budget and the assessment plan, what was going on or
what was happening.

Senator KING. Who was to be assessed?
Mr. BERKMAN. Every member. lHe was supposed to be assessed

one-twentieth of 1 percent up until the first $500,000 worth of business
that that particular concern did. That meant $3,000 or $4,000 of
assessments to some brokers. They had no idea how this assessment
had come about an(i blamed each other.

Senator KING. Who got the money?
Mr. BERKMAN. That is what I am coming to.
Senator KING. All right. Proceed.
Mr. BERKMAN. The waste-material industry was divided in five

or six divisions. The scrap iron division was one of them. There
was the metal dealers division and there was the waste material
division, and there was the wool council division, and the entire
budget was about $260,000, and the budget for the scrap iron was
$50,140.

The 11ynman-Michaels Co., one of the really big concelns in Chi-
cagp, an possibly an organization that does a $25,000,000 business
a year--

Senator KING (interposing). Brokers?
Mr. BERKMAN. Brokers. They wrote a circular letter. This is

just two paragraphs from their letter. [Reading:]
We believee the budget as set up is entirely out of proportion to tho amount of

policing necessary for the industry, and that it is cntirely topheavy in regard to
t110 C'0 teijI(atcd cot),, Tiensatini , of its em )oyccs.

We believe that an ,,equitabe'i budget sbstantla ly endorsed by the Industry
would not require 15 perernt of the. t utal aIlocate(I 'or collection purposes.



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1563

We believe that a matter so vitally important to the entire industry should
have been presented to the industry as a whole for its consideration and approval.

On September 20 Mr. Joseph Michaels, of the Hyman-Michaels
Co, wrote to Louis herkman Co. [Reading:]

We are of the opinion that the Institute of Scrap Iron and Steel and the code
authority as at present constituted, are more inclined to create and agitate dis-
putes and differences rather than the reverse. We know that it is not the pur-
pose of the Federal administration to have this occur and believe that a sound and
strong protest will correct this evil.

As stated previously, the institute had been organized in 1926, and
the feeling when T was present at the Cleveland meeting ran so high
that a resolution was passed demanding that this chairman of the
code, Schwartz, be asked to resign from the code.

Senator KING. He was the man who got $10,000 a year salary?
Mr. BERKMAN. Yes; he got $10,000 salary.
Senator KING. And had two assistants at $4,500?
Mr. BEIIKMAN. Yes.
Senator KING. Did he have a lawyer?
Mr. BERKMAN. I think he acts as his own lawyer. This is the

sot-up. Very cleverly, according to the records of Ward & Paul
that I investigated the last time I was here, the court stenographers
for the N. R. A., those records reveal that he also represents the
National Scrap Metal Dealers Association, and the Wool Stock
Council, and I also understand that he also represents two or three
other concerns.

Those other divisions, if we examine the budget, it will be found
that the attorney's fees are listed $11,000, secretaries fees, $10,000.
I do not know how much and we have never been able to find out,
and I happened to be present at one meeting when Mr. Schwartz
came down to testify and to explain everything about the code. I
could not gat him to answer any of my questions, however, questions
that had been given me on a slip of paper by members whom he rep-
resented, what his salary was, and all of those questions were very
cleverly evaded.

In other words, the salary, if I am correct, runs probably from
$20,000 to $40,000 a year.

Senator KING. After you leave the stand give the names to our
assistants of those corporations that you think he represents, and
their addresses, and we will perhaps summon him as a witness here.
Proceed.

Mr. BERKMAN. Very well. After 1 found out this condition here,
he has approached me and I might say to this committee that I have
never received a dime for any of the work I am doing except my actual
expenses. That I am so close to the industry that in my youth, before
I went to the Harvard Law School and to college, I 'rnew this situation
and I was close to the steel mills there, and to the c, al mines, and the
interest that my personal family had, and I became intimate with it.
It is a matter of good will with me.

Senator KING. Proceed.
Mr. BERKMAN. I came here and saw Mr. Connolly, Deputy

Administrator J. J. Connolly, and he told me the entire situation,
that the code authority presumably spent this budget, and that the
code authority were acting for the industry and writing all of the

I 1572-n6-rT 5-25
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rules, and Wok this back and I wrote a letter to Mr. Harry Grant, a
very big concern of Detroit. Mr. Grant is the president of the Cleve-
land & Detroit Chapter of the Institute, which incidentally wac sup-
posed to disband and be replaced with the code at the time when the
code came into effect.

I wrote a letter to Mr. Grant setting forth all of the stateraenta
made to me by Mr. Connolly, which I had noted down personally
while in conference with Mr. Connolly, and I set copies to all of the
executive committee members and the officers of the institute and
the code, and shortly thereafter I received a letter back from Mr.
Connolly--I have the letter in my file--which plainly led me to believe
that Mr. Schwartz had undoubtedly conferred with Mr. Connolly,
and there were also mimeographed letters sent out from the institute
at the expense of the code and the institute attacking every per-
sonality that had anything to do with these questionnaire letters,
attacking every organization, calling them un-American and un-
patriotic and using those pet phrases that would try to throw a
scare into you, and using an emotional reaction instead of straight
and logical reasoning.

Senator KING. Was that Connolly's letter?
Mr. BERKAMN. No; these were letters sent by Mr. Schwartz.

Mr. Connolly's letter to me, however, tried to tell me that the data
which I had sent out to Mr. Grant to the effect that that code budget
had been in Mr. Schwartz's possession on August 27, 1934, and had
not been submitted to the industry until September 17, 1934, two
(lays after or three days after the Louis Berkman Co. had sent it out
to the industry, tried to tell me that that was not a fact and that I
had not gotten that information correctly. I wrote Mr. Connoly
back and told him that his own assistant had furnished me the infor-
mation and would he kindly look it up in his file.

I also forwarded him a brief on this code. They had tried to asse is
the gross amount of business, in other words, the purchasing and the
sales, and they also tried to include freights. Although the budget
was not changed when it was finally passed, the assessment plan wits
changed in that it allowed only gross sales less freights, so we won that
point. I would like to submit my brief at this time as an exhibit in
evidence with my testimony?

Senator KING. Yes; put it in.
Mr. BERIKMAN. At the same time when I was at the Cleveland-

Detroit meeting, I there delivered a talk, and the Louis Berkinan Co.
afterwards saw fit to make a pamphlet of this talk and circulate to
the industry. It set forth some of these abuses and how absolutely
far the monopolistic concerns end the mills have gone in this situation,
aind I would also like to make that pamphlet an exhibit in this case
as further showing exactly what has happened in the industry in the
last few years.

Senator KING. We will receive the pamphlet. Can you abbreviate
it and state the abuses that you have referred to, in succinct form so
that that can be incorporated in the record. The pamphlet will be
tiled but not printed in the record, but you may hand to the stenog-
rapher a statement of tho abuses as you contend them to be, and that
statement will be inserted in the record.

Mr. BERKMAN. 1 will sunmiarize just these abuses.
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I wrote a letter to Mr. Donald R. Richberg after nothing seemed
to be done about the entire situation, in which I summarized the
entire evils:

For the past 7 or 8 years the various branches or the waste-material industry,
sch as the scrap-iron trade, the scrap-metals trade, and the paper, wool, and
rag units have been unfortunate victims of professional organizers. Trade
organizations are, oif course, highly valuable assets to an industry if they actively
promote the general welfare of that industry. But speaking for the scrap-iron
and steel industry, the consensus of opinion today is that indeed very few bene-
fits have been received from its trade organization during these past years.

These trade, organizers have been named as chairman, secretaries, and official
members of i various industrial divisions of Approved Code No. 330. Ordinarily,
such officers should receive the confidence and trust of the industry. Yet, we are
prepared to make the positive statement that several of these officers are thor-
oughly distrusted by many members of the trade, and that they do not have the
confidence of practically a majority of the trade. Indeed, one trade chapter
recently vent on record requesting the resignation and removal of the code
chairman, and I have heard attacks against these code officials made deliberately
in their presence, as well as to their backs.

According to the official reports of Ward and Paul, the chairman of the Scrap
Iron Code represented at least three trade associations on November 22, 1933,
before the N. R. A. These trade associations are now made several divisions
of the Waste Material Code No. 330. It is the general opinion among members
of the scrap-iron division that several officials of the code are receiving multiple
salaries from these various divisions, and that these salaries will aggregate $20,000
or more per year for certain of these officials,

If the Waste Material Code were other than a labor-regulating code and pro-
vided actual constructive measurements for the benefit of the industry, ,ichi
salaries would probably be reasonable. But in view of the single labor-regulating
purpose of this code, insofar as most of the trade divisions which it governs are
concerned, such salaries, if true, are neither more nor less than a racketeering abuse,
deceitfully foisted upon an innocent and highly meritorious recovery prograii.
They represent the motive of these professional organizers which many members
of the trade charged them with, prior to the emnactnient of the N. R. A. Yet,
even if these salaries do not reach the above amount, many members desire to
know why the scrap-iron division should pay its code chairman $10,000 a year
merely to enforce labor provisions. Such figure is even tint of proportion with
salaries paid by our own Government to truly executive officials. Accordingly,
I 'nay say that various members of the trade have already written to their Con-
gressnoen and Senators with regard to this situation, bt it is our poirpose to
write directly to your good offices requesting a lair and thorough investigation
of this condition.

We believe that the budget named and time assessment stipulated could be
substantially reduced once these evils were corrected. We believe that total
outsiders, entirely nonpartisan in their interest, would indeed become more
proper and effective officials for the administration and enforcement of tho code;
and we further feel that such change in the personnel and a reduction of the assess-
ment would materially aid in winning further cooperation of the industry for
the recovery program.

Here I want to stress this point why I believe that outsiders ore
best for this industry. The meribers of the industry do a great deal
of interdealing. It is not like an automobile dealer who sells to the
consuming public. Therefore, if the members try to enforce these
regulations, they will be stepping upon the toes of a very man whom
they are doing business with possibly two or three times a week, and
they will be cutting off their nose to spite their face. Therefore, they
cannot act as members to enforce their own code, arid these violations
are therefore allowed to pass by.

Senator KiNG, The code authorities were all interested in some of
the big mills?

Mr. BERKMAN. Yes; and usually they were fellow playmates of
Mr. Schwartz, so that actually the chairman was doing all of the
manipulation.
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Actually, brokers employ very little labor. They purchase ma-
terial from manufacturing concerns, railroads, or mixed dealers. In
most of these cases, the seller would use his labor to load the material
and the mill purchasing the material from the broker would use its
labor to unload this material. Yet, there was a budget of $50,140
which covered an organization doing a great dollar volume of business
and which therefore ostensively seemed to employ considerable labor.
consequently , whereas the gioss sales ran into millions, the result
was that large concerns who employ little labor were and are being
taxed in an inequitable manner in order that some small concern
elmploying one or two men might be punished for some mere code
infraction. The code is merely a labor code with the exception of a
singular provision under article VII called "Trade practices."

Thus, if a Mr. Jones in Indiam or Oregon, who happened to employ
,mne or two men and who barely made a living caced to commit a
.:,,yr infraction, funds paid by a large brokerage concern employing

no labor either would or could be used by those heavily paid execu-
tIves amid assistants, who could travel to Indiana or Oregon and ar-
range to punish this Mr. Jones. Summarizing this point, I found
'rom my experience with the automobile and coal codes that local
compliance boards in eertLin localities could certainly have done the
job of enforcing the labor provision of a code a great deal better and
a great deal cheaper than this expensive set-up forced upon the scrap.
iron industry.

This situation further leads me to state that certainly this code
authority, and, I dare say, other code authorities have been exploited
and commercialized for the personal gain of professional trade or-
ganizers. The industry, in fact, has suddenly been confronted with
the problem of supporting professional parasites. Labor, as far as
U ie scrap iron industry is concerned, certainly does not require
$50,000 worth of policing. However, when concerns like the Ilyinan-
Michaels Co. and other large brokerage and dismantling organizations
threatened to break up this situation-and I wish to call particularly
attention to this point--when these large concerns threaten to break
up this situation, word was immediately reported that Coordinator
Eastman was consideing the possibility of having railroads sell their
scrap equipment unprepared for the mill. In view of the amount of
capital required, as well as the machinery which would be needed in
handling unprepared scrap purchased from the railroads, the compe-
tition among brokerage houses and dealers would be limited and the
possible purchasers would only be a very few large concerns. In
short, as soon as the larger companies began to find fault with the
cooe, budget, the code authority chairman attempted to hold out a

plum" to appease these concerns.
I therefore suggest that if the N. R. A. is extended, salaries of

ex001tivOs Should be regulated and that no paid director, secretary,
counsel, executive, or other employee of one code authority should
bli permitted to serve on another code authority either with or
without pay.

(2) This takes me to the further point that the N. It. A. has done
nothing to help the smaller enterprise and that by reason of the
N. R. A. cliques have beei formed which have jeopardized the small
concern and have created monopolistic conditions, fraught with

ij legal practices which are definitely in restraint of trade.
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I cite this one example that happened within the last month. The
Wellsville Iron & Metal Co., of Pittsburgh, has become the exclusive
broker for the Wheeling Steel Corporation. This situation creates
an absolute monopoly in a particular district because the producer
or dealer would have to pay a further freight if he were to send his
material to another point. The mill and the friendly broker set the
p rice and there is nothing that a producer of scrap iron or a sub-
broker can do about it. The other mill in the same locality is subject
to tlhe same arrangement or controlled by the same firm. Thus, the
Wellsville Co. is also the exclusive broker of the Wierton Steel Co.
for no. 2 steel and no. 1 steel.

Now, the A firm, located in the district of the Wheeling Steel
Corporation, offered to sell the Wellsville Co. two carloads of heavy
melting steel about M.srch 11, for delivery to the Wheeling Steel
Corporation. The Wellsville Co. refused to buy from the A firm and
claimed that it was not in the market. The reasons may be the follow-
ing: The Wellsville Co. might have wanted to unish the A company
because the A company had refused to sell the ellsville Co. at some
previous date. Or the A company might have competed in the

purchase of other material with the Wellsville Co. Or the WelIsville
Co. might want to purchase this material at a lower price. In any
event when this material is located in the A company's district, freight
would be against the shipment of this material to another district.

In the particular case I cite, after the A com pany was turned down
by the Wellsville Co., the A company called tme (ontmnental Iron &
Steel Co., of Pittsburgh and sold these two carloads to the Continental
Co. for delivery to the Wheeling Steel Corporation. The Continental
had a contract with the Wellsville Co. for shipment to the Wheeling
Steel and were trying to fulfill the contract. However, when the
Wellsville Steel Co. learned that the original shipper was the A com-
pany, it ordered its contract with the Continental Co. canceled and
the A company was wired on March 15 that the Wellsville Co.
refused to accept those two cars.

In short, the material was rejected before it has even reached the
mill. But the material was in transit, did reach the mill, passed
inspection, ard was unloaded. I understand that the Wellsville Co.
tried to communicate an order to the mill to have this material reject-
ed, but that the order did not reach the proper party. Here was an
absolute dictation a concern ordering another company on the threat
that it would not buy any further material from that other company,
ordering with whom that other company should deal; here was an
act in restraint of trade; a positive violation of the free competitive
movement of material. Such acts occur every day but the code has
done nothing about them. As a matter of fact, mills are now using,
and have been wing the weapon of rejection of cars for any cause
whatsoever upon the east pretext, and certainly, whenever the market
slips slightly downward or the mill has too many carloads of scrap
on its tracks. In rejecting these cars, the mills cash in upon an ever-
age demurrage arrangement by charging the shipper with demurrage
and upon handling charges of various kind which money should
actually go to the railroads.

Senator KINO. Can you not put the rest of that statement in the
record? That part of your letter to Mr. RtichIber ?

Mr. BIRIKMAN. No. That is not my letter. This part I did not
write to Mr. Richberg.
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Senator KING. You may put that in without reading it.
Mr. BERKMAN. I will just summarize this. One paragraph

summarizes my whole pamphlet.
I say that the code dd nothing about preventing this abuse. This

abuse has actually become a racket because shippers and steel mills
may be hundreds of miles away, and after the car is rejected upon one
pretext or another, the mill can then dictate its o~n purchase price by
forcing the shipper to take unreasonable reductions. This abuse is
costing the industry millions of dollars per year and I would estimate
that 1 out of every 4 cars shipped to a mill is rejected.

There are numerous other abuses and evils such as holding up ship-
nients, a system which violates any contract but isi used by the large
brokers and particularly by the mills to speculate at the expense of
the smaller fellows. There is the matter of keeping down prices and
breaking prices through monopolistic control; there is the problem of
direct buying whereby mills purchase directly from railroads and
manufacturing concerns.

I have telegrams with me to show these various situations where a
mill will reject and demand replacement in one instance and not a
replacement in another.

It is true, there is a provision in the code known as "Article VII,
Trade Practices" which would seem to deal with some of these abuses
)articularly monopolistic practices. But the effect which this section
ias had upon the industry is less than negligible and no effort whatever

has been made or will be made to enforce it.
We therefore have a budget of $50,100 per year, saddled upon an

industry which is virtually bankrupt when we consider what this
trade has been forced to undergo during the past 5 years. Thus the
magazine, Steel, in its September 1934 issue, comparing prices with
1929, showed that the finished iron and steel composites had dropped
It percent while the comparative drop in the scrap iron composites
was 42 percent. The Iron Age, in its issue of March 28, 1935, states,
"Steel scrap prices continue to be weak and the Iron Age composite
has declined from $10.75 a ton, the lowest level of the year. The
finished steel and pig iron composite are unchanged at $17.90 a ton."

It has been continuously dropping, in other words, by the mills
having group meetings now, they can designate one mill to buy at a
time and another mill to buy at another time and. keep out of compe-
titior. that way and use their friendly broker to break the market and
stop buying as soon as the market goes up to any figure, but the selling
price of the steel is the same.

Senator KING. Then the consumer has to pay just the same?
Mr. BERKMAN. Yes.
Senator KING. So that the fall in prices is merely a subterfuge by

the mills and the broker for the purpose of protecting themselves,
but at the same time the public has to pay the same price or a higher
price?

Mr. BERKMAN. Yes.
Senator KING. Just put it in the record.
Mr. BERKMAN. In conclusion, I have these 10 points in summary-
Senator KING (interrupting). Put them in the record. It will be

read.
Mr. BERKMAN. All right. May I also call the committee's atten-

tion to a waste material article that has 'ust appeared. It is an edi-
torial in the last issue uf April 6 of the Waste Trade Journal. There
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are three paragraphs in it which are directed directly to this com-
mittee.

Senator KING. Mark them and hand them to the reporter, and he
will put them in as part of your testimony

Mr. BERKMAN. It states just exactly how these abuses come out
and have happened.

Senator KING. The committee will be glad to receive them.
Mr. BERKMAN. And I will say that the very identical stiuation that

is existing in the scrap-iron industry is succinctly put in this editorial.
(The same is as follows:)

The board manufacturers have been acting as though the N. R. A. has thrown a
cloak of immunity over them. They are now doing openly and brazenly those
very things that they used to do surreptitiously and for which they were indicted
by the Federal Trade Commission and found guilty in years gone by.

The N. R. A. has proved a handy tool for these board mills. They adhere to
it and abide by their code religiously, and why not. On the one hand their code
has enabled them to act collectively and present a united front to the consumer of
their products. Hence the sharp mark-up in board prices. On the other hand,
they have been able to present a united front to the waste-paper dealer, thereby
forcing the price of waste paper down to ruinously low levels, so low, indeed, that
the entire waste-paper industry is threatened with extinction.

It is this pressure of the Board Mill Trust that makes it virtually impossible
for the waste-paper dealer to pay the minimum N. R. A. wage scale or to abide
by the maximum working-hour provision. * * *

One of the largest board manufacturing companies in the country increased its
profits in 1934 by exactly 689 percent over 1933, from a net profit of $140,921 in
1933 to a net profit of $1,112,711 in 1934. Another board company showed a
ain of over 700 percent, from a net loss of $355,500 in 1933 to a net profit of
360,618 last year. Still another enjoyed a rise in profits amounting to 198 per-

cent, from $313,477 earned in 1933 to $935,422 in 1934, and yet another had
increased profits last year of 122 percent, from $814,222 in 1933 to $1,819,688
in 1934. V* *

The Senate Finance Committee is investigating price fixing and price control
in other lines of industry. It's high time an investigation of the waste-paper
price control was started. Something must be done, and quickly. If the present
conditions continue for only a short time longer, there won't be any waste-paper
industry left. Packers are being forced to the wall by the dozens daily; the
industry is flat on its back, completely licked because of the price control and
buying policy exercised by board manufacturers.

Investigation by the Senate Finance Committee is only one step. But these
investigations may not result in immediate action, and what the waste-paper
industry must have above all else is a quick remedy. Hence, no time should be
lost in bringing the board-mill trust to the attention of the Federal Trade Com-
mission. Let that body rip aside the veil of immunity under which it has been
operating. Let it expose the unethical practices, the ruthless business methods
and the criminally oppressive measures that these mills have resorted to in order
to squeeze every dollar they can out of the waste-paper dealer on the one hand
by paying him next to nothing for this paper, and virtually holding up the con-
sumer of their products by compelling them to pay exorbitant prices for their
board.

(The balance of Mr. Berkman's statement is as follows:)
My talk before the Cleveland-Detroit chapter included an analysis of the

conditions, the abuses, and evils with which the industry was faced and I earnestly
hope that some of the illegal practices which are now going on in this industry
will eventually reach our Department of Justice or our Federal Trade Commis-sion, and, if necessary, through full prosecution, be corrected.

Returning to the question of the code, it appears to me, as far as the scrap iron
division of the Waste Material Code is concerned, that the code %.%s merely a
back-door medium to enforce labor legislation, previously voted do,%- i by Congresa.
Labor legislation would, indeed, have been much cheaper and much mcart. effective
than a code in this industry.

(3) Finally, I come to the question of the code authority, and I again wish to
'quote one paragraph from my letter to Mr. Riehberg:
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"'It may be said that thee proposals should be taken up and considered by
the code authority, but the codo authority as constituted today for the scrap-
iron division, at least, is disujited, filled with factional strife, coinp etitive jealousy,
and personal animosity. I understand that certain members of the code authority
have been asked to resign by the groups electing them, that others have acted
without reporting their work to their individual chapters, and that even factional
strife has been promoted among the code authority members by certain of the
Waste Material Code officials.''

I might read further from the letter of the Hyman-Michnaels Co. of September
20, Which states:

"We are of the opinion that the Institute of Scrap Iron and Steel and the code
authority as at present constituted are more inclined to create and agitate disputes
and differences rather than the reverse. We know that it is not the purpose of
the Federal administration to have this occur and believe that a sound and
strong protest will correct this evil."

Although this situation was therefore specifically pointed out to the adminis-
tration in my letter to Mr. Richberg, in the reply which I received from H. S.
Brown as assistant to the administrative officer, I was informed as follows:

"The code, at the present time, is being administered by the duly elected code
authorities of the various divisions of the industry and these code authorities were
elected in accordance with the provisions in the code. If it is your belief that the
code authorities of the various divisions of the waste materials trade are not truly
representative of the members of the respective divisions, it is your privilege to
petition the deputy administrator in charge of the code, asking that a hearing

called in order to consider amending the code to provide a different method of
selecting code authority members."

Subsequently in answering Mr. W. M. Galvin of the Compliance Division of
the National Recovery Administration, I analyzed this situation in my letter.

Mr. Brown suggests that a petition might be flied with a deputy administrator
of the code asking that a hearing be called on the question of changing the selection
of the code authority members. Although I represent a number of members of
this industry, what possible effect could such petition procure? Neither I nor
these members could afford to visit Washington during innumerable hearings and
compete in such spending of time and money with code authorities, who need
merely charge their expenses.

"I kindly request you to read paragraph (a), article VII of the industry's code,
with regard to the manner in which the code authority is selected. The entire
set-up is such that there is hardly a fair representative selection of members to
act as the code authority. Indeed, just as the institutes and trade organizations
are dominated by professional organizers, so unfortunately, have the divisions of
the code bowed to the same domination. f therefore personally think and sin-
cerely believe that any housecleaning should be started upon the inititative of
your fine administration. I would be happy if you would kindly convey the above
thoughts to Mr. Brown."

The code provides that 15 individuals are to be selected of which 10 individuals
are to be selected by the board of directors of the institute from among the mem-
bers of the trade, and 5 individuals are to be selected from the mixed dealer in a
manner to be prescribed or approved by the administrator.

I have further, however, found that the workings of the code authority have
not only been shrouded in mystery but groups of code authority members have
formed little cliques to oppose and annoy and threaten other groups of code
authority members. In fact, code authority activities have been so shrouded in
mystery that in most cases, the code authority members themselves had no idea
as to what was happening. What actually was happening was that rules, half
explained and subtly propounded were being railroaded through for the benefit
of either a parasitical element or the professional organizers. The response to
ray letter to Mr. Richberg reveals the manner in which complaints were treated.

"A thorough investigation has been made of the complaints registered by you
and this investigation discloses that a great many of the practices mentioned are
those which the code was designed to help eliminate."

The acknowledqment is there, but there is no answer to the question, what has
been done about it? Nnr have these complaints been open to a free and open
presentation and hearing o! the complainant's evidence, This definitely occurred
at the time I requested an open hearing to present objections to the proposed
budget and assessment plan.

Finally, I say that the code authority was an inner circle of the institute and
that the chairman of the institute in glad-handing a few members and in bestowing
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a few titles, obtained control over the code authority, as well as the Institute and
was thereby able to hang his own rules and regulations upon the industry.

CONCLUSION

In conclusion, I am forced to summarize the situation in the following terms:
1. The Waste Material Code has been used by professional organizers to exploit

an industry for their own parasitical gain.
2. The Waste Material Code is merely a labor code and attempts to do what

labor regulating legislation would have done far better and far cheaper.
3. Although the gross sales amount to millions in the scrap-iron industry, the

comparatively small amount of labor used makes a labor code unnecessary for
this industry. There is the further fact that the industry pays its labor unusually
well and certainly above the code.

4. That a budget and assessment plan was railroaded through and imposed
upon this industry for the benefit of these trade organizers, thereby placing an
unjust and inequitable tax upon the industry.

5. That if the N. R. A. is to continue, no paid director, secretary, counsel,
executive, or other employee of one code authority should be permitted to serve
on other code authorities, either with or without pay, and that salaries of code
officials should be carefully regulated.

6. The N. R. A., by indulging and playing bed fellow to vicious trade organizers
has allowed a code authority to be appointed which is (a) not representative of
the industry, (b) shrouded in mystery, (c) divided into cliques, (d) which cliques
and factions are in turn exploited for the personal gain of these trade organizers
and a chosen few monopolistic companies.

7. That neither the code authority nor the administration has been completely
open to full hearings and the complete presentation of a complainant's case.

8. That small enterprises have been oppressed to the point where they are in a
final death grip struggle.

9. That monopolistic practices in the industry and acts in restraint of trade
have increased a thousandfold since the enactment of the N. R. A.

10. That the voice of the small enterprises has been subdued and subjected to
the whisper of the large concerns, and that these large concerns are now engaged
in more open and notorious illegal practices than ever before, without any osten-
sible interference by the N. R. A.

(By direction of the committee, the following brief is inserted in t.,1
record in connection with Mr. Berkman's testimony:)

BRIEF ON BEHALF OF THE Louis BERKMAN CO., AND ITS CORRESPONDENTS
BEFORE THE NATIONAL RECOVERY ADMINISTRATION

(Approved Code No. 330-In the matter of pro osed plan of assessment and
proposed budget of the Code Authority for the Serap Iron and Steel Trade)

1. STATZMLNT OF FACTS

On or about September 7, 1934, a waste-material paper, the Daily Metal
Reporter, published certain information regarding a plan of assessment of indi-
vidual members of the waste-material trade presented by the National Recovery
Administration. An itemized statement of these budgets was not included.
Various chapters of the Institute of Scrap Iron & Steel, Inc., thereafter called
executive committee meetings and motions were passed to protest the assessment
plan presented, on the basis that it was not clearly defined and that it was in-
equitable, discriminatory, and unfair to the scrap iron and steel trade.

On September 15, 1934, the Louis Berkman Co. of Steubenville, Ohio, mailed a
circular letter to members of the Scrap Iron & Steel Institute submitting the
method of assessment, the proposed itemized budget for the scrap-iron industry,
and certain pertinent questions with regard to the code and the operations of the
institute for the past 7 years. Prior to the date of this letter, members of the
industry had failed to receive any information from the chairman of the code for
the scrap iron and steel division, revealing an itemized statement of the proposed
budget. The chairman of this division of the waste-material trade, who had
previously acted as director-general of the institute, still acting in his capacity as
director-general of the institute, then undertook to make a personal issue of this
letter. The Louis Berkman Co. however received numerous replies from members
of the trade covering 10 States, as far apart as Alabama, Massachusetts, and
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of scrap iron, an assesmenr figured upon such uncertainty might produce less
than $50,000, or might, in fact produce more than $100,000,

We therefore again respectfully urge that a plan of assessment based upon gross
dollar sales presents an uteertain and undesirable condition which would be
difiloult to rectify through any modification.

III. PROPOSED ASSESSMENT BASED UPON GROS TONNAGE SALE8

The Louis Berkman Co. and its correspondents nevertheless realize that if a
plat of assessment based upon gross sales appears unworkable, a substituted plan
must necessarily be presented to provide funds for the proper enforcement of the
industry's code. Such plac may be found in tir,one heretofore adopted by the
Institute for Scrap Iron and Steel, which was based upon gross tonnage sales arid
which appeared to receive the approval of the greater majority of mnombers of
the trade.

(1) Gross volume of business.--This plan has already been approved and
practiced by the industry. It would therefore elinirate the aprlmication of a new
speculative plan. It would further eliminate the i)r'blem of duplicate taxation
if the proposed plan of assessment is to be based upon the gross dollar volirrie of
business, covering both purchases and sales, But zrost assuredly, it would
eliminate the uncertainty in calculating what itenis were to re included ill tire
category of the gross voluise of business or, for that matter, iii tile category of
the gross volinne of sales. Finally, it would present a delinite and simple book-
keeping figure upon which to base a conipany's assessment.

(2) Freghts.-In elirinating the problem of what iteurs are to be included in
the category of gross sales, a plan of assessrierit based upon gross tonnage would
also eliminate the confusion of any method which would include freights. This
item would no longer need to be subtracted or added to the basic figures upon
which assessments night be charged. Thus again, a remiber of the industry
would be presented with a simplified problenr when calculating bis share of an
assessnient figured upon his gross tonnage of business. Nor would lie )e forced
to seek avernes of escape from an assessment which included freights by attenipt-
ing to purchase material f. o. b. a dealer's yards, or by sale of this material f. o. b.
shipig pits.

(3) Marke't values at different scrap-iton center.-We further respectfully sub-
tait that air assessment based uporn gross tonnage would elrninate the dispro-
portionate burden placed uponi dealers arid brokers ini various scrap-iron centers
by reason of the variation in nmarlet prices for srap iron in such various centers.
A gross tomage plan of aressmnent would therefore prove decidedly more equi-
table by actually distributing the burden upon tire profits realized by brokers or
dealers because a broker or a dealer, whether situated inl Poston or situated iin
Chicago, naturally received the sare approxiirate cumiiiisloin or profit per
grors ton.

(4) Thre un rtainty of the auniet reatizl. ----Finally, a pslan based upor gross
tonnage would riore or less clirinate speculation iii the amount of funds which a
gross dollar sales assessierit plan might realize. Through past statistics, it
would be far easier to calulate the approxinnate tonnage of scrap iron and stcel
to bei used for tire coring year and such figures would not be subject to the violent
flcturations avid gyratious i lich tie scrah -iron prices might suffer from day to
day or from week to week. hr short, the plan suggested could readily be de
velored to produce approximately $60,000 and there would be definitely greater
certainty as to whether this sun would in fact be raised the could be ascer-
tairred under anr assessment progranr based upon gross dollar sales whici right
readily yield $50,000 or $100,000.
We therefore respectfully submit that an assessment plan based upon gross

tonnage would be easier to calculate, would eliminate items upon which the dealer
or broker receives no profits, would prove a more equitable distributed burden,
aid would be subject to a niore exact calculation as to possible yield.

IV. PROPOSED BUDGET

Although we are happy to subnsit the suggested assessment plan for the reasons
presented, we feel that this plan of assessment should be treated and studied in
the ligit of the proposed budget, in order that both points might be carefully and
properly coordinated.' We further realize the necessity of a budget to guide the
production of funds and their expenditure in the enforcement of the Scrap Iron
Code. In thia respect, we wish to emphasize that we are emphatically in favor
of ouir code as far as it extends in the regulation of the industry, and that we are
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equally in favor of the policy of this administration and the National Recovery
Administration.

Yet while we fully realize that the proposed budget is intended as a flexible
guide in the expenditure of funds required to enforce the code for the scrap iron
and steel industry, we respectfully wish to call the attention of the Administra-
tion to the itemized statement of the proposed budget for the scrap iron and steel
division. It may readily be true that the plan of assessment and the gross figures
of the several budgets were received on or about September 20, 1934, by certain
members of the industry from the chairman of the code, but we submit that it
is equally true that the itemized statement of the proposed budget was neither
published by a trade periodical nor in fact circulated prio- to the letter which
enclosed this feature and which was mailed by the Louis Bercman Co. to members
of the institute on September 15, 1934.

With complete impartiality and restrained frankness, we state and feel that this
matter should absolutely have been brought to the attention of the entire trade
from coast to coast. As a matter of fact, the impression which was prevalent at
chapter meetings of the Institute of Scrap Iron and Steel during the past week or
10 clays was that the budget was drawn up and fixed by the N. R. A. Indeed, the
impression and belief of executive members and officers of the institute was that
the proposed budget was the positive act of the N. R. A. and that the code author-
ity had no hand whatsoever in its preparation. At this late date, through com-
munications which we have received, the trade still generally seems to believe that
the proposed budget was entirely the work of the N. R. A. and that the code
authority at no time ever gave the proposed budget its approval or sanction.
In view of these communications, we must express some doubt as to whether the
industry's code authority did formulate the proposed budget or were in fact
acquainted with its final form. May we state further as a matter of fact, that the
impression created by the code chairman and which prevailed at chapter meetings
and continues to prevail among members of the trade is that the N. R. A. was
forcing the acceptance of the proposed budget and plan of assessment much to the
personal regret of the code chairman. Yet we do feel that the correct interpreta-
tion of the situation is that the N. R. A. is merely interested in justly attempting to
propound a budget and plan of assessment, regardless of its form, which would
prove reasonable in order that funs might be raised to enforce the code.

We therefore believe that a fair and tolerant question would be to ask why this
proposed budget did not receive at least a modicum of publicity? Why was not
this itemized budget included with the circular letter which was sent only to certain
members of the Institute of Scrap Iron and Steel by the code chairman, stating the
plan of assessment and the gross sums of the respective budgets for the several
divisions of the waste-material industry? '

Yet in the realization of the fairness and equitableness of the policy of this
administration and the N. R. A., we feel that a budget for an industry to enforce
its code should not be made a medium for private gain. With this cooperative
and definitely reasonable viewpoint in mind, let us examine the proposed budget
in relation to the proposed plan of assessment, respecting: (1) Salaries and per-
sonnel; (2) the problem of enforcement; (3) the compensatory benefits of the
code; and (4) the method of collection.

(1) Salaries and personnel.-.Although the salary for two assistants In the Scrap
Iron Code division named at $4,500 each may be intended as a flexible feature and
more assistants may be employed at a lesser figure, the salary for the chairman
of the code is stipulated as $10,000. The chairman named for the Scrap Iron Code
was the director-general of the Institute of Scrap Iron and Steel, Inc. Yet ac-
cording to a transcript of the hearing held on November 22, 1933, and reported
by Ward & Paul in volume 2, page 149, this director general of the Institute
then also represented the National Scrap Metal Dealers Association. Again
according to the transcript of a hearing also held on November 22, 1933, and
reported by Ward & Paul, the same director general further represented the Wool
Stock Council which included 80 percent of the annual business of the wool
stock trade, and which amounted to approximately $40,000,000.

We do not know whether this director general' who is now chairman of the
Scrap Iron Code is serving in any capacity upon the Code for the Nonferrous
Scrap Metal Trade, the Code for the Wool Stock Trade or whether he is affili-
ated with other divisions of the waste-material industry. In the event that he
is, his full attention could assuredly not be devoted to the scrap iron and steel
trade, and we submit that the reasonableness of the salary named for the scrap
Iron division chairman would therefore be Inequitable when compared and con-
sidered with the services and salaries to be paid by the other divisions of the
Waste Material Codes.
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Again, we submit that further serious question presents itself with regard to
the personnel of the Scrap Iron Code. The chairman thereof was formerly
director general of the Institute for Scrap Iron and Steel, Inc., and this feature
must seriously handicap the problem of neutrality of enforcement. In short, a
total outsider who was entirely nonpartisan in his interest would indeed have
beten a more proper code chairman and would far more readily have been able
to act as a go-between or code executive acting between the industry and the
adiministratio,.

V e therefore respectfully submit that both the salaries and the perinllel
sho ld be seriously scrutinized by the N. I. A.

(2) The problem of enforcement.-U(, the other hand, if the salary of $10,000
for a code chairman or the combiimid salaries s which such chairman might re-
ceive from several divisions of the wasto-airterial industry, were proper under
normal conditions, we iust still view the reasonableness of this figure as well as
the reasonableness of the total amount of tie isropo.sed budget for tile scrap-
iron trade, iin relation to the provisions and remedies to be enforced under this
code. It is openly admitted that the code for the scrap-iron industry primarily
a labor code and that the remedial features which appear in the codes for other
industries have unfortunately been omitted from the Scrap Iron Code.

Does the mere enforcement therefore of the a(mifnistratioii's just and equitable
policy with regard to labor, as included i the Scrap Iron Code, require an ex-
penditure of $50,140?

Does such enforcement require the valuable services of a cede chairman at
$10,000 per year salary?

And finally, does such enforcement also require the services of two assistants
at $4,500, per year and the large office expenses and traveling expenses is set
forth in the proposed budget?

Certainly, in view of the im oversisied condition of the industry at the present
time, a plan could be developed whereby local compliance boards could assist in
the enforcement of this code, thereby saving a great part of the staggering sum
included in this proposed bridget. The Institute of Scrap Iron and Steel might
have required tire valuable services of an able executive and the operation of
extensive offices, providing such institute were in full charge of tile industry and
were actively engaged in presenting and prosecuting remedial legislation and
litigation for the betterment of the industry. Whether or not the institute, as
it was formerly constituted for approximately 6 years, accomplished any improve-
nient in the Industry would present a question involving personalities, and we
sincerely wish to refrain from such issue.

But we submit that the code for the scrap-iron industry as now passed, does
not present a situation requiring or utilizing such executive ability or extravagant
expenditures in view of the fact that remedial features for the industry are dis-
tinctly omitted. Definitely, therefore, the code presents only the question of
enforcing labor regulations and we respectfully request the administration to
compare the salaries stipulated in the proposed budget, with the salaries of able
Government officials, whether they are members of the National Recovery
Administration or members of other Federal agencies. And we further respect-
fully request that the executive requirements of both personnels be equally and
coirageously compared.

(3) The cornpeusclory benefits of the code.--Tins feature must necessarily inclhe
the latter part of the statements made above, tinder our second point, and we thn re-
fore considerately incorporate these statements, herein by specific reference.

Tie proposed budget is $50,140. At present, and for several years past, the
scrap-iron industry has suffered decisively as tire result of business depression arid
inadequate prices forced upon it by certain nionopolistic mills and associated
monopolistic practices. Its depleted financial condition almost approaches a
state of bankruptcy. Yet, although tile industry is uniformly ill favor of tre
administration's policy, anti although by far tire larger majority are anxious to
carry out the labor regulations adopted in tie Scrap Iron Code, tire burden if
raising the amount of the proposed budget in addition to tire burden of complying
with these labor regulations should at least have been met atl offset by equitable
and honest profits gained through many remedies which might have been provided
in the Scrap Iron Code by the administration.

We, therefore, respectfully submit that if tire proposed budget is approved an
charged against the industry, the administration should immediately investigate
tC e abuses which confront the industry and which have brought ,tile industry
* sli.ot to its present point of bankrriptcy, with a view of the incorporation of
reumedial legislation in the code which nigiLt equitably compensate the member
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of tho trade, not only for these additional burdens, but also the burdens borne by
the industry prior to the enactment of the National Recovery Act.

(4) The method of collection.-Our points herein might readily have been
included under several paragraphs touching the personnel of the code officers.

In order that full equity might be performed, we respectfully suggest that the
national treasurer should be an official of the Federal Government. In the event
that it became necessary to investigate the records of a company to ascertain
whether proper assessments have been paid, such Federal official would be met
with a far more receptive and favorable attitude by the members of the industry.

In the event that this suggestion does not meet with the policy of the N. R. A.,
we respectfully submit that in view of the importance of the national treasurer,
that the several code authorities for the divisions of the waste-material industry,
rather than the several code chairman, name this official. Such action would
eliminate any political or factional arrangement.

V. CONCLUSION

In conclusion, may we first respectfully urge that a plan of assessment based
upon the gross tonnage sales be adopted for the reasons already presented in
place of and in preference to the proposed assessment plan based upon the gross
dollar volume of business or the gross dollar volume of sales.

Secondly, we respectfully suggest that no paid chairman, secretary, counsel,
executive, director, or other employee of one code division ihe permitted to serve
on another code division whether with or without pay. Obviously, the admin-
istration must view the reasonalbleness of this request when we find the present
chairman of the Scrap Iron Code to be the former representative of at least the
Wool Stock Council and the National Scrap Metal Dealers Association. Although
there may lie no conflicting interests between these several divisions, each
division of the waste-material industry should assuredly be favored with an
impartial representative.

Finally, we wish to conclude this brief which the Administration gratefully
permitted the Louis Berkman Co. to file on behalf of itself and its correspondents
with several analytical questions.

() Is it necessary to provide the position of a chairman of the Scrap Iron Code
at such exorbitant salary, entirely out of porportion with the services to be ren-
dered tinder the code, in face of the virtual bankrupt state of the scrap-iron
industry due not only to the lack of compensatory benefits as provided in codes
for pig iron, steel, and other industries, but to the questionable benefits accom-
plished for the scrap iron industry by its trade organizations for approximately
the past 6 years?

(2) Should not the questionable value of the stipulated salary for the code
chairman, the assistants provided, and the traveling and office expenditures pro-
posed, be substantially reduced and the proposed budget thereby decreased
approximately 40 percent or 50 percent in view of the existing, tremendous loss
and burden carried by the scrap-iron industry and in view of the National
Recovery Administration's anxieties in the interest of recovery in which local
compliance boards could further help and play a considerable part in economical
recovery.

Respectfully submitted, J. N. BERKEAN,
Counsel for the Louis Berkman Co.

STATEMENT OF MRS. BARTON WISE, RICHMOND, VA,

Senator KING. Mrs. Barton Wise, Richmond, Va.
Mrs. Wiss. I want to tell you about my experience with the code

and tinder the President's Reemployment Agreement. When it first
caie out, I went to see the head of the chamber of commerce. I
went to the chamber of commerce in Richmond, and I told Mr. Munk
that I did not like to sign this thing because it prohibited homework,
but I said that I know that is a wise provision to break up the sweat-
shops but I pay the same price to a homeworker as the people work-
ing in ie factory, Ile said, "That is exactly right." I said, "You
are taking away employment from 10 to 15 women who badly need
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it." He said, "We are trying to create employment and my advice
to you is to sign."

And then I was notified that I was to work under the Infants and
Children's Code. My business is so small as to make it ridiculous,
but I said that I woul be glad to do it,

Last September, the first N. R. A. inspector, a Mr. Heretta or
Calmetta, came from Lynchburg as the accredited representative of
theiN. R. A. He looked at all of my books. It was made easy for
him in every way to look at my books, and he called my attention to
the fact that we had homework done, and I said "Yes; we do have it
done. We pay 30 cents an hour just as we pay in the sbop." Hesaid,
"I don't think you will have any trouble with that.", and went on
and made several suggestions.

I said, "Now you have told me several things that favor the em-
ployee. What help is the N. R. A. to the employer?"

Ie said, "The one thing I can tell you madam is that you are paying
your janitor too much." Mr. Munk looked at my list and sai
"You are paying him too little." I said, "I am paying $12.50."
He said, "You must pay $14."

My janitor is an old colored man who cleans the floor and he is so
shiftless that he would be on relief if I had not employed him. He is
dismissed three or four times a month. His name is Henry. I said,
"Henry, you are one of the N. R. A. and you will get $14 and you
are not worth 14 cents." Henry was delighted.

So Mr. Calmetta came a year later and I had paid $14 a week and
he said, "I will tell you, you are paying your janitor too much." I
said, "I quite agree with you." He said, "Anybody can look at him
and see that lie is superannuated." I said, "I think so." I said to
Henry, "How old are you?" He said, "The folks that raised me
say I must be most 50." I said, "Henry, I am over 60 and I
think you are nearer my age than that."

I promptly reduced his salary to $9 a week. And that pay roll,
Mr. Calnetta showed us how to fill in a pay roll and I said, "How
about a woman who makes hats here?" I had only one. He said,
"There is not anything like a millinery department unless there is
two." I said, "I have one and she is not busy all the time."

Then he went in and in the presence of my stenographer and book-
keeper, lie said, "You are working under the Infants and Children's
Code. You don't have to pay but 30 cents an hour to anybody."
That was an N. R. A. inspector. He showed us how to fix our pay
rolls. They were sent on regularly every month. No protest was
ever received about paying too little.

And then at the end of February, Mr. Donald Levy came to see us,
and Mr. Donald Levy discovered that I was paying too little to every-
body, especially to Henry. [Laughter.]

I am not trying to be humorous, gentlemen. I am telling you a
very solemn thing. So I said that I did have political influence. My
brother is a national committeeman, but I have never mentioned the
subject to him. I said, "I will fight it out." I did not feel that the
President meant it to be political pull on the part of the manufacturer,
and I said, "You will have to find out the ways that other people
are doing."

They are perfectly easy to evade if you wish to have them evaded.
I have not tried to evade anything, but I am going to fight the question
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of the anitor and the milliner, and I was asked by these same people
what Idid, and I said, "I don't have contractors. My agents go in
and set up the thing, and we make a garment and send it direct to
the customer." I am not, properly speaking, a manufacturer. I told
him that and he said, "Oh, yes, you signed the code. In order to
comply with the 'blue eagle', and fly the 'blue eagle', you must pay."
I said, "I don't use the 'blue eagle.' Nobody cares anything about
the 'blue eagle' in a dress. The first thing they do is to take the
label out. Don't sell wholesale in any sense." But they insisted
that that is the rule.

They said, "How do you price your garment?" I said, "I give to
a colored woman who works in the room with other colored people
and they are afraid of each other and I ask her how long she takes to
make the garment, and if she tells me 10 hours, I put down $3. If
she tells me 5 hours, I put down $1.50. 1 cannot do any more than
that."

But some of the women are old, very slow, and they could not make
$12 a week to save their lives, but they told me when I signed the code
that if I was to pay the basic rate of 30 cents an hour, that my way
of pricing the garment was satisfactory. Everyone who comes in says
it is.

About a week ago, from the code headquarters in New York I
received a most cordial invitation, "Dear Madam, you will be de-
lighted to know that the Infants and Childrens Manufacturers Asso-
ciation has been formed." This was from the code headquarters.
It was signed by Mr. Zuckerman, who is one of the administrators of
the code. He wanted to tell me that I would be perfectly delighted
to know that this association was formed, it was for the mutual benefit
of the trade, and that the dues were on your gross sales and a minimum
of $50 and a maximum of $150, and during the pendency of the
invitation, the initiation fee on $50' would be waived. I consider that
graft, pure and simple. I believe the people who declined to join that
association will have every bit of unpleasant pressure brought upon
them, possibly, and I am very sure am going to have a great deal
of it brought upon myself for appearing before this committee. I am
very much obliged to you.

Senator KING. May I ask you one question? I suppose your
janitor is not engaged in interstate commerce, is he?

Mrs. WISE. I do not think he has ever been out of the State of
Virginia. I don't think he has ever been out of the city of Richmond.

Senator KING. And his work there does not relate to interstate
commerce?

Mrs. WisE. It does not.
Senator KING. And the dresses which you make there are sold in

your own community?
Mrs. N'ISE. No; they are sold all over the country. My agents go

to different cities. They take the merchandise to the ladies' houses
or they give an exhibit at a hotel, and the lady conies in and gives
her order, and the order is sent to Richmond, and it is filled, and
every garment made to an individual order.

About this Henry-after Mr. Levy said that I must prove that
he was superannuated, I sent for an application blank which the
State statistician at first refused to issue, but Mr. Levy went down

119782-.-85 . --..-- f l"
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with me and told him that for the workers at home it was mandatory
to give me a blank which I must fill out. So lie gave it to me and
they then told me T must have Henry sent to a physician, and the
other day the physician said that he had hardening of the arteries
but they did not think a ]ittle light work would hurt him.

Senator KING. Thank you. We will take a short recess now.
(Whereupon at 3:30 p. m., recess was taken until 3:40 p. i.,

whereupon the hearing resumed.)
The CHAIRMAN. M'ir. R. Lee Griffith.
(No response.)
The CHAIRMAN. Mr. P. F. Harris.

TESTIMONY OF P. F. HARRIS, WASHINGTON, D. C.

(Having first been duly sworn by the chairman, testified as follows:)
Mr. tARRs. I have a little statement here I would like to read

and place in the file. It is very short.
My appearance here is to object to the wording of the Insecticide

Code because it is vicious to American insecticide interests and Fives
to the Japanese pyrethrum insect powder all the benefits o the
application of the code, which I consider from my many years' ex-
perience in the insecticide business a complete surrender of all the
benefits that may be gained by the code, to the Japanese interest in
the United States.

I wish to call the committee's attention to article II, definitions,
paragraph 2, of the Insecticide Code; also to paragraph 4 of the same
article. These two paragraphs alone take away from the American
insecticide industry all the benefits of the code, penalizing the Ameri-
can, placing them at a disadvantage before the public to sell their
products?

The CHAIRMAN. Do you belong to the N. R. A.?
Mr. HARRIS. I belong to the N. R. A., but I was excluded. My

product was excluded from the code.
The CHAIRMAN. It is excluded from the code?
Mr. HARRIS. Yes, sir.
The CHAIRMAN. Why?
Mr. HARRIS. I cannot tell you. That is why I came here to try

to find out.
The CHAIRMAN. You have come to a pretty bad place to try to

find that out. [Laughter.]
Mr. HARRIS. I have tried to find out from Mr. Johnson and the

code authorities, but [ failed. I use borates in our manufacture, and
hdre it says in the code [Reading:]

The term "insecticide", as used in this code, shall include any substance or
mixture of substances intended to be used for preventing, destroying, repelling, or
mitigating any insects which may infest animals, household or other buildings,
excluding noth-prooing substances or compounds, borates, arsenicals, fluorides,
cyanides, and fumigants.

The term disinfectantt", as used herein, means any chemical or drug or com-
bination of chemicals or drugs intended to destroy one or more kinds of disease
germs, or nihei harmful micro-organisms (not including bacterial spores) when
applied to all inanimate objects that might harbor disease germs.

That opposes all of the American principal ingredients that are used
in manufacturing insecticides in the United States, and giving all of
the benefit that can be given from the code to the Japanese in this
country.
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The CHAIRMAN. Is your ingredient or concoction as good as this
Japanese concoction?

Mr. HARRIS. That is hardly for nRc to say; but I have been manu-
facturing the product in Wnshi)gton, selling not only to the public
but to the Government without d issatisf action.

Tle CHAIRMAN. i)id you have anything to do Nvith the making of
that code?

Mr. ]IARIs. I tried to, but they rejected me. I was the first one
6o offer a proposal for a code, but they paid no attention to me at all.

The CHAIRMAN. Have you any trade association?
N\r. IApRs, The association that they accepted is what we call a

Japanese association manufacturing powders in the United States and
selling here, which is in direct competition to our American manufac-
turers, and for that reason no American would want his name in their
association.

Senator KING. ])o you mean that it is a Japanese association?
Mr. HARRIS. It is an association composed of Japanese represent-

atives in the United States.
Senator KING. And do they sell any commodities except those

produced in Japan?
Mr. HARRIS. Their principal commodity is Parisian powder.

Raised in Japan and shipped to the United States. That is the prin-
cipal commodities they deal in. They deal of course in some others,
but I do not think it amounts to anything.

Senator KING. Vow many are there in that organization?
Mr. HARRIS. It is about 106, 1 believe, as they claim.
Senator KING. That are in that so-called code?
M r. HARRIS, Yes, that was recognized by the code authorities.
Senator KING. How many are outside of it?
Mr. HARRIS. About two or three thousand. I could not say how

many.
Senator KING. And the two or three thousand who were not, but

a hundred who were largely engaged in selling a Japanese product
were recognized and became the code authority?

Mr. HARRIS. It seems to me that is the way it turned out.
Senator KING. l)o you pay an assessment to that Japanese or-

ganization?
Mr. HARRIS. I do not. I paid $5 in until I found out where I

paid the five, but I never paid any more.
Senator KING. Do they try to supervise your conduct?
Mr. HA RIS. They have not said a word to me. They don't

care about the Americans. All they want is the Parisian powders, and
the Japanese.

Senator KING. What objection have you to their activities other
than that they may take some of your market?

Mr. HARRIS. It is a cheap market produced by cheap labor in
Japan and sold by the millions of pounds in the United States in
competition with our American products which we can't do anything
with, duty- and tax-free.

Senator KING. Is not your only relief or remedy, if you are en-
titled to any, and I make no comment upon that, to secure some
legislation by Congress?

Mr. HARRIs. 1 Iavo here a request to Congress to look into this,
and I would like to see them take all of the insecticides that are im-
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ported into the United States off of the free list and put them on the
duty list where they are in competition with American manufacture.

Senator KING. When the Finance Committee meets for the purpose
of drafting a tariff bill, I suppose that would be the proper place for
you to p resent your case, or you might go over to the Ways and
Means Committee of the House.

The CHAIRMAN. Have you ever brought this matter to the attention
of the Tariff Commission?

Mr. HARRIS. I brought it down there, but they are no friends of the
American manufacturers. I can say that much.

The CHAIRMAN. The Tariff Commission?
Mr. HARRIS. I mean the tariff organization down here that repre-

sents the Government, not the Tariff Commission on the Hill.
Senator KING. Would you be surprised if you should learn that we

ship abroad for years from 5 to 7 billion dollars worth of American
commodities as against about half of that value in foreign products;
we ship twice as much abroad as we import.

Mr. HARRIS. How much do we ship, if I may ask, in competition
with the commodities of foreign countries? We ship a lot of raw
materials.

The CHAIRMAN. Has this product been coming into this country a
good while before the N. R. A.?

Mr. HARRIS. This product prior to 1914 was raised in California.
It was a young and growing industry before the war. Jn 1914 Japan,
taking advantage of the war, began to flood this country with a cheap
product from Japan which throws out our American industry in
California and all of them down the Pacific coast there. They killed
them. They sent it in here at about 10 or 11 cents a pound when it
costs 40 or 50 cents to produce in this country. Gentlemen, this
country cannot compete with that, so the American industry in that
line in the western country is now dead.

The CHAIRMAN. So you could not get a code on your product?
Mr. HARRIS. No; I could not get a code.
The CHAIRMAN. That is unfortunate. You have, in my opinion,

two avenues to travel; perhaps three. If this act is extended, they
can give you a code. Get someone else in the business. But do not
have a monopoly on it.

Mr. HARRIS. I have a monopoly? The Japanese have a monopoly
in the code.

The CHAIRMAN. In your particular product.
Mr. HARRIs. I have a patent on that.
The CHAIRMAN. Under the law today in the N. R. A. Act there is

a provision there that any product in which there is a code, that the
Tariff Commission may raise the prices or may even put an embargo
to protect the code product in this country. There is a very broad
provision. So that is a question to be handled by the Tariff Com-
mission. Then whenever they get to writing another tariff bill, you
had better get active and go before the Ways and Means Committee
or come before the Finance Committee on the proposition.

Thank you very much for bringing it to our attention.
Mr. HARRIS. Well, when will they be acting?
The CHAIRMAN. I cannot say. But the Tariff Commission is up

there at work all the time.
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Mr. HARRIS. I will be glad to bring it before them and put the facts
up there.

The CFAIRMAN. Mr. Shearman.

STATEMTFNT OF F. E. SHEARMAN, REPRESENTING MADDOX
TABLE CO., JAMESTOWN, N. Y.

(The witness was first duly sworn by the chairman and testified as
follows:)

The CHAIRMAN. You represent the Maddox Table Co.?
Mr. SHEARMAN. That is correct. It won't take me long.
The CHAIRMAN. All right; proceed.
Mr. SHEARMAN. We are engaged in the manufacture of household

(wood) furniture, known in the industry as case goods, namely, fur-
niture for the bedroom, dining room, and living room, employing from
275 to 300 employees. 1934, the first full year under the N. R. A.
and the Furniture Code, was one of the most disastrous ever experi-
enced by the furniture-manufacturing industry. We would quote the
following figures for the industry, showing losses per $100 of sales:

1929, $2.97 (profit); 1930, $3; 1931, $10.93; 1932, $23.26; 1933, $4.04; 1934,
$8 plus (preliminary).

Data supplied by Seidman & Seidman.

The following losses are for our particular branch of the industry
(northern manufacturers only):

1931, $5.90; 1932, $15.47; 1933, $4.65; 1934, $13.78.
Data supplied by National Association Furniture Manufacturers.
The CHAIRMAN. You belong to the N.R. A., do you?
Mr. SHEARMAN. Yes; I do. We did sign it.
The CHAIRMAN. You abide by it, do you?
Mr. SHEARMAN. Surely.
The CHAIRMAN. Those figures you last read, you mean the industry

as a whole?
Mr. SHEARMAN. No, sir; that is in our branch of the industry, but

I believe that involved approximately $47,000,000 of production.
Senator KING. Do you mean to say that that branch of the furni-

ture industry with which you are identified produced approximately
$47,000,000?

Mr. SHEARMAN. Yes.
Senator KING. How many manufacturing plants are there?
Mr. SHEARMAN. I think involved in those figures there are about

250.
Senator KING. Scattered all over the United States?
Mr. SHEARMAN. Scattered all over the United Stateq.
Senator KING. Not concentrated in Detroit or Grand Rapids?
Mr. SHEARMAN. They are scattered all over the North.
The CHAIRMAN. What is your objection to the N. R. A.?
Mr. SHEARMAN. Do you mind my reading this? I won't take but

a few minutes.
The CHAIRMAN. Go ahead.
Mr. SHEARMAN. The sales volume from which the above figures

were coraputed were approximately the same in the years 1933 and
1934.

As to our particular case, we operated at a profit in the years 1930
to 1933, inclusive. In 1934, the first full year under the N. R. A. we
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experienced a substantial loss, even though our sales volume varied
only a few thousand dollars in the years 1932 to 1934. We have
carefully analyzed our 1934 operations and are convinced that it is
chargeable to the following:

First. Excessive labor costs under the N. R. A, the average hourly
earnings of our employees being increased 55 percent over June 1933.
It Ipay be assumed that due to our 1930-33 experience that our wage
ratpiwere low. This is not the case for we have always paid, and are
paying, as high as any which prevail in the industry.

Second. Excessive material costs.
N. R. A. increased lumber prices from 50 to 100 percent and other

items from 25 to 50 percent. There has recently been a slight reces-
sion in lumber prices due to the cancellation of lumber-code prices,
but the total amounts to very little due to the production control
which has existed in the lumber industry, which created a substantial
shortage in numerous lumber items. Some items are now higher than
those existing under the code.

Third. Limiting operating hours to 40 hours per week (45 hours
permitted if averaged to 40 over any 6-month period).

No manufacturing plant can be operated economically upon an
arbitrary weekly basis. Bottle neck and peak operations occur which
must be relieved in order to avoid shut-downs. Additional workers
cannot be employed for a few hours or days. In the latter months of
1934, we were offered a substantial volume of business which we could
not accept due to the maximum hours. This business of necessity
went to our competitors and, as a result, we have lost customers whom
we have been years in developing.

Fourth. The demand for our product is seasonable.
Through many years we have done from 35 to 40 percent of our

yearly volume in the first 6 months of the year and from 60 to 65
percent in the last 6 months, the extreme demand occurring in Sep-
tember through December. Prior to N. R. A., during these months
we always operated upon an overtime basis, which increased produc-
tion permitted us to recover any losses which might have accrued
during prior months and, as a consequence, we could close the year
with a profit. Under the limited production permitted by N. R. A.
this is impossible. Regardless of legislation, the consumers still insist
upon purchasing their requirements at their convenience.

There has been no compensating increase in selling prices. They
are as low or lower than those which existed in 1932 and the same
vicious competition still exists. The industry is highly competitive
and consists of some 2,000 medium and small units spread over the
entire country. It is ridiculous to even consider regulation or control
of prices. They are only controlled by the law of supply and demand.

It is true that we have spread employment, now employing some
30 percent more employees than in June 1933. However, this has
been strictly at the expense of our employees and ourselves. The
overtime whkdh our employees enjoyed during the latter part of the
year has been eliminated under the N. R. A. and his yearly earnings
curtailed accordingly. This, together with the increased cost of living
has resulted in lower net year earnings.

Senator KING. You mean that the employees get less than they
did before?
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Mr. SHEARMAN. His net yearly earnings,
We feel that this is partially responsible for the unrest and dis-

satisfaction which exists among the laboring classes.
Prior to June 1933, we always worked in harmony with our em-

ployees, never having had labor trouble even of a minor character.
Since the enactment of N. R. A., while we have had no serious difficulty
still it seems to be impossible to satisfy our employees. They are
continually demanding more and more, even though our operations
show a loss. It seems to be impossible to satisfy them. Where in
the past we were able to hire and fire on a basis of merit, now this
is impossible without the possibility of developing serious labor
difficulties.

The CHAIRMAN. They do not demand more than the code price
for wages, do they?

Mr. SHEARMAN. Oh, yes, they do. They came into us the other
day. We are permitted to operate at times 45 hours a week. They
refused to work over 40. They want more money but they won't
work the other 5 hours for it.

The CHAIRMAN. What does the code provide?
Mr. SHEABMAN. Forty hours, But you can operate 45 for a period,

as long as you do not average over 40 for a 6-month period, but they
won't work that other 5 hours.

The CHAIRMAN. Are they organized in your industry?
Mr. SHEARMAN. Yes; we have an independent company union.
The CHAIRMAN. And they always had organization?
Mr. SHEARMAN. No; they never had prior to the N. R. A.
The CHAIRMAN. They have organized since N. R. A.?
Mr. SHEARMAN. Yes.
The CHAIRMAN. Proceed.
Mr. SHEARMAN. The problems of the large manufacturer are not

those of the medium or small manufacturer; neither are the problems
of the well-organized industry those of thedisorganized industry and
no rule can be laid down which will operate with equal justice to all.
We cannot appreciate why the minimum wage in the metal industry
in Jamestown should be 40 cents per hour, while that in the wood-
furniture industry is 34 cents per hour. If we must have a minimum
wage, then it should be uniform in all industries.

After nearly 2 years' experience under the N. R. A., we can see
nothing to recommend it or its extension.

Senator KING. You think that that is a wise conclusion; that if
some industries pay 34, that others should not pay 40?

Mr. SHEARMAN. I do not think it should be 34 or 40, but I do not
see why a certain type of man should be worth 34 cents in one factory
making metal furniture and 40 cents in wood.

The CHAIRMAN. Are they different in skill?
Mr. SHEARMAN. No- just the same.
The CHAIRMAN. Did you take part in writing the code?
Mr. SHEARMAN. I think there are 12 or 14 on the code authority.

I had a hand in selecting one of them.
The CHAIRMAN. Thank you very much.
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STATEMENT OF FRANK 3. DUFFEY, REPRESENTING RETAIL GASO.
LINE DEALERS' ASSOCIATION OF DELAWARE COUNTY, PA.

(The witness, having been first duly sworn by the chairman, testi-
fied as follows:)

The CHAIRMAN. Mr. Duffey is from Media, Pa., and represents the
R tail Gasoline Dealers' Association.

Mr. DUFFEY. That is correct, Senator. I have a brief here which I
am going to ask the privilege of leaving with you. I just want to
touch on one or two points in that briel, and want to clarify just
exactly whom I do speak for.

The Retail Gasoline Dealers' Association of Delaware County, Pa.,
of which I am secretary, represents 268 retail gasoline dealers in that
county, despite the fact that the United States census for 1933 only
shows 167 in the county, but that is a fact. We are affiliated with the
Pennsylvania Independent Petroleum and Allied Trades Association.
In Pennsylvania we are functioning above these county set-ups, and
that same census gives us some 7,700 and some odd, I think, gasoline
merchants in the State of Pennsylvania. We are also identified with
the National Association of Petroleum Retailers from Milwaukee,
Wis.

Senator KING. Would you call a station where they sell, out on the
highway, would you call him a dealer?

Mr. DUFFEY. Yes, sir. The National Association of Petroleum
Retailers is the only proper organization representing that class of
merchant that Senator King mentioned, and the most recent figures
on that showed some 350,000 in the country.

We voice no opposition to the Petroleum Code. The purposes
of it and its aims we are 100 percent with. We think it means the
salvation of the independent retailer in the petroleum industry. We
will go even further than that and to the limit of our knowledge and
information, we believe t]e same thing applies throughout the entire
industry.

The only problems directly relating to the Oil Code are those of the
machinery set-up for its enforcement, and we recognize that the Gov-
ernment in setting up that machinery faced a problem of the first
magnitude. In the final analysis, it would be next to impossible for
the Government to be conversant with all of the various industries
and their devious problems, from their own knowledge. They do not
have that actual, practical experience, and the most natural recourse
was to turn-if it were oil-to turn to Mr. Teagle, Mr. Sinclair, Mr.
Mellon, or whoever it might have beeii. I think that would have been
perfectly logical. It is understandable, too, that they could not ob-
tain the benefit of any information as to the problems of the inde-
pendent retail merchant. At the time of the origin of the codes, they
were not organized, and today they are deplorably lacking in organiza-
tion in many sections of the country, and when all is said and done,
in order to get information, you must have a point of contact.

That w are tryirg to remedy and I want to emphasize that fact,
tbat the Oil Code offers the future salvation of the retail merchants in
the petroleum industry, and by the same token, it is the salvation of
the motoring public in the country.

Today in .Pennsylvania, the figures show in the Department of
Commerce census that the retail distribution, one-third of the number
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is chain retail outlets in the oil business,, to those of the independents,
and that one-third-in other words, two thousand and odd chain
outlets to seven thousand and odd ,independents, and despite that
fact, the figures show that those independent chains, the actual ex-
penses reported were something around $2,000000 greater than for
their maintenance or operation than the total reported for the number
of the independent businesses,

At the same time, you might be interested in knowing that those
chains enjoyed about 46 percent of the total volume of business on
the dollars and cents basis. :

In the petroleum industry we have a condition, as far as the market-
ing is concerned, that is unique. I don't know of my own knowledge
anything like it. We have an industry that is controlled from the
ongin all the way along the line right into the gasoline tank on the
back of your car, by one and the same group. When I say control,
I mean this: the independent retail merchant has no more to say, has
no definite or concrete idea as to what his margin of profit or operation
cost is, where he is going to get it from, or what it is going to amount
to, from one day to the other. That is absolutely controlled by the
organization first who produce, refine, and market the product.

In this brief here I comment; first, I say:
We emphatically urge continuation of the Petroleum Code as a vital necessity

In order to safeguard the welfare of the independent branches throughout the
industry.

Senator KING. Did you hear the testimony this morning by Mr.
Blackall?

Mr. DUFFEY. Yes, sir, I did.
Senator KING. About the situation of the independent producers,

and he represented over 3,000, as worse than ever before.
Mr. DUFFEY. I might, Senator King, make a statement to you that

I represented 100 men, and I am not discounting Mr. Blackell's
statement at all, but I do not think he produced any credentials
whatsoever. I do not think he represented any specific organized
group. I am not-and I want you to please understand that I am
not simply sitting here expressing a personal, or an individual opinion,
but I am sitting here representing those whom I say I represent.
Further, I state:

In future code organization, we urge balanced representation for all branches
of the industry throughout its entire structure.

What we mean by that is simply this: We are thoroughly satisfied
and particularly happy with our petroleum administrator,, and the
petroleum administration board, and that set-up, but between them
and the actual practices of the enforcement of code laws, the planning
and coordinating committee, the various break downs of that organ-
ization, in other words, your actual enforcement groups, and those
are made up about 99 percent of the integrated companies or the
major oil companies, as you might describe them.

The CHAIRMAN. Do ybu believe it would be advantageous if the
Government had a greater representation there?

Mr. DUFFEY. Emphatically so. I happen to be a member of the
Delaware County code committee. On that code committee it
seems absolutely essential that each oil company that is doing business
in Delaware County must have a representative on it. That is
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just nonsense. It would be just as logical if every dealer in the
county was on the committee.

The CHAIRMAN. The committee thanks you, and you may put
your statement in the record.

Mr. DUFFEY. All right, sir. I make mention, Senator Harrison,
about this Blazer survey committee which was appointed by Admin-
istTator Ickes, and certain comments on that, as our friend this morn-
ing here, and I sincerely urge that your committee review that com-
mittee's survey findings and give some consideration to those recom-
mendations which are specifically covered in my brief there.

The CHAIRMAN. Thank you very much.
(The following statement was inserted in the record at the direc-

tion of the chairman:)

RETAIL GASOLINE DEALERS ASSOCIATION OF DELAWARE COUNTY,
Media, Pa., April 11, 1985.

Hon. PAT HARRISON,
Chairman Senate Finance Committee, Washington, D. C.

My DEAR MR. CHAIRMAN: We recognize the difficulties which face your com-
mittee in the tremendous task which involves the reviewing of the National
Industrial Recovery Administration codes organization enforcement and their
effects, and the importance of your project which involves the development of
revisions and reinforcement plans. The sincere thanks of the independent retail
merchant in the petroleum industry is due the Petroleum Administrator, Secre-
tary Ickes, for his courageous and intelligent efforts in behalf of the small, or
independent, units of our industry. Where these efforts have failed, we know it
has been due to conditions beyond his control, and it is our wish to assist in a
correction of these circumstances that we appeal to you.

The magnitude of organizing all industry under codes of fair practice naturally
required assistance from within those industries, and it is here, at the very in-
ception of the program, that many of the defects originated. Such an oppor-
tunity to utilize this plan for selfish gain was too great a temptation for many
shortsighted and greedy business leaders w..ose advice was sought.

Supplementing our suggestions filed with your committee February 22, 1935,
we wish to submit these additional recommendations for your consideration:

1. We emphatically urge continuance of the Petroleum Code as a vital necessity
in order to safeguard the welfare of the independent branches throughout the
industry, the consuming public, the United States Government, and even the best
interests of those stockholders who so helplessly tolerate the unwarranted waste
and ruinous tactics so prevalent in this essential industry.

2. In future code organization we urge balanced representation for all branches
of the industry throughout its entire structure. In every enforcement authority
this balance should be maintained, both local and national; independent and
integrated equally given a voice, with neither a monopoly nor domination.

3. Such police powers or penalties as may be provided should be of a kind as to
be enforceable and stringent enough to be effective. This could well be accom-
plished in the retail branch of thel industry by granting certain privileges to
suppliers iu compliance with designated responsible code authority or enforcement
agency. These same agencies could control "emergency" measures, general
policies of regulation and enforcement, but must have genuine authority vested
in them. And the lop-sided picture of the present Planning and Coordinating
Committee and its regional and subcommittees is no longer to be tolerated. It is
further urged that as much authority be placed in local jurisdiction as is practicable
in order to simplify the functioning of the code and expedite the handling of its
problems.

4. Absolute divorcement of the several branches of the industry is our goal-
but we insist prompt and series consideration must be given to divorcing the
pipe lines from any other branch and that they be established as the "common
carriers" they are under the proper governmental regulation. This would
remedy at once the evil of a handicap which is entirely too great a temptation to
Ignore, and ruinous in its demoralizing effect upon the whole structure.

Of more direct interest to the retailer is the divorcement of wholesalers, or
any other branch of the industry than retailers, from the operation of retail
service stations. Study of this subject must develop the unalterable fact that
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company owned or controlled retail outlets serve no economic purpose, are
purely parasites nurtured by profitable branches of the business, and exist solely
for restraint of free trade. Surviving from the revenues from producing, refin-
ing, pipe-line operation or dealer distribution, their only hope lies in the exter-
mination in the future of the independent retailer and higher fuel costs. which
the public will then be burdened with to offset these useless and idiotic palaces
or mausoleums.

We commend the Petroleum Code Survey Committee of Chairman Blazer for
their candid recognition of these two major evils, but differ with them as to the
solution. Mere dependence on separation of management is insufficient- these
groups have shown how callous they are to their industry and their stockholders
too often. Absolute divorcement of pipe lines and of retail service stations is
the only answer.

5. In the above-mentioned committee's findings regarding tank-wagon con-
sumer business we concur heartily, believing this represents a threat to sound
marketing structures next in importance only to those above mentioned.

In conclusion, wc reiterate our stand for governmental regulation of petroleum
and to that end pledge our full cooperation with the Federal agencies designated
by our President and the Petroleum Administrator, and in furtherance of such
supporting State measures ao may be feasible and possible of accomplishment.
For the security of future individual endeavor in our Nation, appealing to you
for sincere support of our "rugged individualism", and in recognition of the
real obligation and responsibility to conserve this vital resource and our national
wealth, we ask your assistance in these aims with an oil code and enforcing
authority such as we propose.

Yours respectfully,
FRANK J. DUFFEY.

The CHAIRMAN. The committee will recess now until 10 o'clock
tomorrow morning.

(Whereupon, at 4:10 p. m., the committee adjourned until Friday,
Apr. 12, 1935, at 10 a. m.)





INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION

FRIDAY, APRIL 12, 1935

UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met, at 10:05 a. in., in the Finance Committee

Room, Senate Office Building, Senator Pat Harrison, chairman,
presiding.

Present: Senators Harrison (chairman), King, Walsh, Barkley,
Costigan, Clark, Black, Gerry, Couzens, Keyes, La Follette, Metcalf,
and Hastings.

The CHAIRMAN: The committee will be in order.

STATEMENT OF TOHN E. EDGERTON, PRESIDENT SOUTHERN
STATES INDUSTRIAL COUNCIL, NASHVILLE, TENN.

(The witness having been first duly sworn by the chairman,
testified as follows:)

The CHAIRMAN, How much time will you require, Mr. Edgerton?
Mr. EDGERTON. I do not think, Mr. Chairman, it will take me

more than about 20 minutes to present my testimony.
The CHAIRMAN. I hope you will try to present it in at least 15

minutes, because we have about 20 witnesses here this morning and
we want to get along.

You represent the Southern States Industrial Council?
Mr. EDGERTON. Yes, sir; I represent that council.
I had drafted, Mr. Chairman, a statement which I first expected

to read, but I think I can give you the gist of it.
The CHAIRMAN. Put that statement in the record.
Mr. EDGERTON. Yes sir; I wish to do that.
The CHAIRMP N. And then give us the high points that you have in

mind.
Mr. EDGERTON. The first thing I wish to say, Mr. Chairman, is

that I am not a lawyer or a professional advocate. My bread and
butter business is that of a manufacturer, and I am testifying not only
in my capacity as president of the Southern States Industrial Council,
but out of my experience as a textile manufacturer, woolen textile
manufacturer.

However, I wish first to give facts as I have gathered them and
interpreted them from the membership of this organization, explain-
ing that this organization is made up of approximately 8,000 industrial
units of all trades and sizes scattered throughout the 14 Southern
States, embracing a territory that is about 1,200 miles long from north
to south and 1,500 mitks wide from east to west.,

1 .1



1592 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Eighty-five percent of the constituency of that organization consists
of manufacturers who employ from 1 to 50 people, and approximately
90 percent of them employ not more than 200 people.

Senator KING. Did you state the number who were employed in the
aggregate?

Mr. EDGERTON. No, sir; I have not those figures, Senator.
This council may be called a child of the N. R. A. It sprang into

wlat was thought to be necessary existence, spontaneous existence,
immediately after the codes began to become operative. Many
manufacturers in the Southern area ceased to do business. They
did not know at first and many of them do not know now, perhaps,
just why they did, but nevertheless they found themselves encounter-
ing a competition that they could not successfully meet, and so a
conference was called among manufacturers all over the South, about
500 of them, for the purpose of considering the situation, and their
testimony on that occasion-and all of them testified-was that the
sudden elevation of the productive costs consisting largely-the
largest item being the radical increase in the labor cost that so sud-
denly catapulted the South upon a plane of productive cost that
made it impossible for it to compete successfully, that is, for many of
them. And they became initially interested in the question of wage
differentials.

Through the years of the South's industrial development, which
was about the first tlird of this century, the natural laws of com-
petition had established certain differentials in wages varying, but
on the whole something like 25 or 30 percent, which accounted for
the natural differences in living costs and other elements, like assist-
ance from consuming markets, added transportation costs that did
not enter into the cost to anything like the same extent with their
Northern competitors.

Practically all of these trades, outside of the cotton industry, which
is the major industry of the South, found themselves in hopeless
minorities when these codes were written, and they were written, as
we all know, very hastily and without adequate opportunity for
taking into consideration these various elements of cost, the differ-
ences in living conditions, those differences that would naturally
enter into the determination of wage levels.

So, for the most part, their codes were written for them. Not only
were their codes written for them, but they have been interpreted
and enforced by their competitors, no matter however fairly it may
have been done, but that is a fact.

Out of 546 codes that were approved and for which code author-
ities have been appointed, there were 6,255 individuals on those code
authorities. Of that 6,255 number of individuals, 481 of then came
from the 14 Southern States. In many of them, in two or three
hundred of the codes, there was no representation whatever, and
when these great questions affecting the welfare of the respective
industries in the South were taken up, very often there was no repre-
sentation whatever for those who were in the minority in the South,

There were in these 14 Southern States, according to the Depart-
ment of Commerce Census of Manufactures in 1933, 21,295 plants of
all sizes. They manufacture in the aggregate, of their manufactured
products, 15 percent of all of the manufactured products in the
Nation. They employed approximately 18 percent of all of the wage
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earners in American industry. They have felt, therefore, and I am
trying to reflect accurately their feeling, as they have expressed it to
me, that they have deserved a larger representation on code authori-
ties and a larger voice in the determination of those conditions under
which they shall try to operate their plants.

In January I sent out a questionnaire to 6,000 of these manufac-
turers, from which I received more than 1,000 replies, and which,
when they were digested, showed that as far as their attitude toward
the N. R. A. in its present form is concerned, 22.4 percent of them-

The CHAIRMAN (interrupting). When were those questionnaires
sent out?

Mr. EDGERTON. In January, Mr. Chairman.
The CHAIRMAN. Have you a copy of it here?
Mr. EDGERTON. I have, and I expected to file it with my paper.
The CHAIRMAN. Let me see it, please.
Mr. EDGERTON. Certainly.
Senator KING. What area did those 1,000 replies cover?
Mr. EDGERTON. Of the 14 Southern States covered by our council.

Those are the States south of the Ohio and Potomac Rivers.
Senator KING. You did not send any questionnaires outside of

those 14 States?
Mr. EDGERTON. No, sir. Those questionnaires showed that 22.4

percent expressed themselves as being in favor of the N. R. A. as it
is; 34.2 percent expressed themselves as being in favor of it, with
certain modifications, and most of them indicated the modifications
which are set forth in that digest.

Senator LA FOLLETTE. Was that in addition to the 21 percent, or
is that 34 percent of the total?

Mr. EDGERTON. That is 34 percent of the total.
The CHAIRMAN. Let us get that exactly straight. I understood

you to say that 22 percent were in favor of continuing it as it is?
Mr. EDGERTON. Ies.
The CHAIRMAN. And that 34.2 percent were in favor of continuing

it with modifications? 1 1
Mr. EDGERTON. With modifications.
The CHAIRMAN. That would be about 56 or 57 percent that are in

favor of continuing it with modifications and continuing it without
modifications, is that right?

Mr. EDGERTON. That is right. And 43.4 percent expressed them-
selves as against it in any form.

I may say, Mr. Chairman, that I invited the National Recovery
Board to send down and check up our figures, and they sent a man
down who stayed for a week and studied these questionnaires, and
practically verified these figures in their report.

The CHAIRMAN. Are those figures based upon industries, or are
they figured upon volume, or are they figured upon the number of
employees in each industry? Have you those figures?

Mr. EDGERTON. No, sir; I have not the exact number of employees
in each industry. Those were the percentages of the replies that I
got to that questionnaire,, of all sizes. There were 50 different trades
represented. Of course, the cotton was the largest number of replies
that we had, although it was not a majority of the cotton industry.

The CHAIRMAN. That is, cotton textiles?
Mr. EDGLIRTON. Yes, sir; cotton textiles.
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The CHAIRMAN. What percentage of the cotton-textile industry of
the South was in favor of itad what percentage against it, if you
k n o w ? . . .

Mr. EDGERTON. I have not that in that classification.
Senator LA FOLLETTE. Can you tell us what percentage, if you

have that information, were for some wage and hour provisions?
Mr. EDGERTON. 34.2 percent, Senator, expressed themselves as

bding in favor of it, with certain modifications, and they specified-
and that is shown in that report there. So far as I know, there was
noL a single, solitary one of them expressed himself as being against
the minimum-wage provision, provided it is properly based and the
conditions of life in the areas that are governed by similar conditions
of life, are taken under consideration. That, in other words, it is
not a question of being in favor of low wages. I think 95 percent
of them, however, altogether, mentioned that fact, that as far as low
wages were concerned, they were not interested in that. What they
were interested in is the competitive wage. If the wages of their
competitors had been raised exactly the same amount, it would not
have made any difference to them about the amount of the minimum
wage set for themselves.

Senator LA FOLLETTE. Would it be a fair statement that the
questionnaires show practical unanimity of opinion in favor of some
proper application of minimum wages?

Mr. EDGERTON. Yes, sir.
Senator LA FOLLETTE. And maximum hours?
Mr. EDGERTON. Yes, sir; those two things. Those two things were

the two things in which all of them, practically all of them, expressed
an interest.

The CHAIRMAN. I think it is very interesting from this data that
you procurea, and I believe it would be very well for you to read it.
You say here that outstanding suggestions for modification of the
N. R. A. were made by a vast majority of those reporting?

Mr. EDGERTON. Yes, sir.
The CHAIRMAN. Won't you give to the committee, just read, the

,constructive criticisms, because that is what the committee wants?
Mr. EDGERTON. Of those who expressed themselves in favor of

N. R. A. with modifications, 92.2 percent of those were in favor of
maximum hours, 93.7 percent of them were in favor of minimum
wages, and I believe that is an accurate reflection of the general
sentiment.

Senator HASTINGS. Have you stated how many replies you got?
Mr. EDGERTON. Yes, sir; approximately 1000. They have just

'come in all along. There are more than that now. There were
approximately 1,000 when I got those figures.

Senator KING. And those that have come in more recently, do they
maintain substantially the same proportion?

Mr. EDGERTON. Yes, sir; just about the same thing.
The CHAIRMAN. Proceed and give us the criticisms.
Mr. EDGERTON. The Southern wage differential on sectional basis,

88.8 percent of them expressed themselves in favor of that. In other
words, they are in favor of some sort of zoning plan by which areas in
this country that are governed by similar conditions of life, those
things that enter into the determination of economics and wages, and
so forth, thit there ought to be some sort of a differential there to
.account for the differences.
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In the matter of price fixing, of those in favor of N. R. A. at all
34.9 percent expressed themselves against it, 10.7 percent for it, and
of distribution or production control, it was 18.4 percent for it-

Senator KING (interrupting): That is, of the 34 percent?
Mr. EDGERTON. Yes, sir; 6.9 percent o against it. Then, in fair-trade

practice, 85.3 percent were for it and 2? .9 percent ag, dst it.
Senator KING. What do you mean by fair-trade practice?
Mr. EDGERTON. Some sort of fair-trade provisions.
The CHAIRMAN. You mean a code that will guarantee fair-trade

practices?
Mr. EDGERTON. Yes, sir.
Senator KING. Is that something like the code, if I may use that

expression-at any rate, the plans which have been approved by the
Federal Trade Comnission, those fair-trade practices?

Mr. EDGERTON. While they did not specify in their answers, I inter-
preted that what they mean by that is that there ought to be in the
codes fair-trade provisions that are agreeable to everybody, but they
did not specify just what those fair-trade provisions should be.

Senator LA FOLLETTE. Mr. Edgerton, when you were quoting those
percentages, they did not seem to nj to be quite correct. Did you
misstate this at all? 1 thought you said 85 percent in one case, and
27 percent in another.

Mr. EDGERTON. Of what, Senator?
Senator LA FOLLETTE. Of the fair-trade practices.
Mr. EDGERTON. Fair-trade practices, 85.3--of 34 percent.
Senator LA FOLLETTE. What percentage did you say was against

it?
Mr. EDGERTON. 27.9 percent, but that would make more than a

hundred. It would be the difference there.
Senator LA FOLLETTE. There is something wrong there.
The CHAIRMAN. I did not understand your 85 percent of the 34

percent.
Mr. EDGERTON. Of those, Senator, who expressed themselves in

favor of the N. It. A. with modifications.
Senator LA FOLLETTE. Even so, taking the 34 percent, you could

not get more than 100 percent, and dividing that group-
SenaLor HASTINGS. Why don't yea read the paragraph through?
Senator KING. Let me see if I understand you. You have 34

percent that were favorable to the N. R. A. with various modifications?
Mr. EDGERTON. With various modifications.
Senator KING. Now you are breaking down that 34 percent?
Mr. EDGERTON. Yes, sir.
Senator LA FOLLETTE. My point is, you cannot break down that

group and get more than 100 percent. His figures say 88 percent in
one case and 27 percent in another. There must be some typo-
graphical error somewhere.

Mr. EDGERTON. 85.3 percent and 27.9 percent.
The CHAIRMAN. All right, proceed; we will check it in the record.
Mr. EDGERTON. I will say one thing, Mr. Chairman. In the

cotton industry, we have gethered from the Bureau of Labor Sta-
tistics that in that industry, the increase in wages during the first
year of the operation of the code from July 1933 to August 1934,
the increase was 70 percent.

119782-85-nT
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Senator LA FOLLETTE. Are you speaking of the industry as a
whole?

Mr. EDGERTON. No; in the South. These 14 States, the increase
was 70 percent as against 48.8 percent in the rest of the country, the
competing areas. Illustrative of the fact of the rather violent man-
ner in which the costs of the South were elevated out of proportion,
disproportionately to the costs in competing areas.

Senator LA FOLLETTE. What was the situation before so far as dis-
crepancy or difference in wages between the section that you are
speaking of and the other section?

Mr. EDGERTON. I cannot give you that mathematically.
Senator LA FOLLETTE. That would be rather important in making

any sound comparison.
Mr. EDGERTON. As to what the wages were before?
Senator LA FOLLETE. What I was interested in finding out is this:

You make this statement, as I understand it, as an indication that
wages were increased proportionately too high in the southern area,
and it seems to me it would be a matter of some interest to know what
the differences were prior to this time? You say you cannot give it?

Mr. EDGERTON. I cannot give it by trades. I know of the differ-
ences as a whole, that they were about 25 percent for all of the indus-
try of the South.

Senator LA FOLLETTE. You are speaking in this particular connec-
tion of the cotton industry?

Mr. EDGERTON. Yes, sir.
Senator LA FOLLETTE. You cannot give us any figures on that prior

to the code?
Mr. EDGERTON. No, sir; I cannot. That was for male labor, 70-

percent increase almost overnight, against 48.8 percent. For female
labor, it was 100-percent increase, practically doubling, as against
61.3 percent in competing areas.

The common labor in the South since 1929, when it was at its peak,
is today 24.3 percent higher than it was at its peak in 1929, and skilled
labor is 14 percent higher than 1929.

Now, Mr. Chairman, much has been said and much was said as
we took these matters up with the administrative authorities in
N. R. A. from time to time during this past year when we were trying
to dispel the idea that the South is traditionally attached to low
living and low wage standards, trying to explain some of those things
to those who did not seem to be able to understand them, explaining
the difference in the cost of living. May I give you some figures on
that, recently revealed by the report of the Federal Emergency
Relief Administration? That report we had was for the month of
last September-September 1934. We understand that the relief
distributed by that organization was on the basis of the living costs
within the various areas. In 14 Southern States, that amount of
relief averaged $12.05 per family for the month of September. For
the entire country it averaged $24.10; exactly twice is much for
the entire, country as for these 14 States.
, Taking my own State of Tennessee, where it was the smallest

amount, there was distributed on this basis-presumably of living
costs--$7.38 per family for the month of September. In the State of
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Maine, which was the largest single State receiving such aid, it was
$37.92 for the same period; or in other words, about five times as
much, or 500 percent differential.

Senator HASTINGS. Are you talking now only of the Federal aid, or
is that a combined aid?

Mr. EDGERTON. That is the Federal Emergency Relief Adminis-
tration, their report. The amounts that they distributed for relief.

Senator HASTINGS. Do you know whether any other organization
was distributing relief to these families also, or was that all they were
getting from any source and all sources?

Mr. EDGERTON. As far as I know, from the Federal Government
that was the only agency that was created for that primary purpose.
I do not know of any other Federal agency from which relief was
being gotten. There might have been local State agencies; I don't
know.

Senator HASTINGS. Are your Maine figures confined to the Federal
money that was paid out?

Mr. EDGERTON. Yes, sir. It varied from State to State.
Senator KING. Maine got $37 per family and Tennessee got $7.
Mr. EDGERTON. Those were the extremes.
The CHAIRMAN. All right. Proceed, Mr. Edgerton. Let us get on

to some criticism of the N. R. A. This emergency relief we will take
up later.

Mr. EDGERTON. Yes, sir. That was merely, Mr. Chairman, to
substantiate our contention that there is a very decided difference in
natural living costs, which accounts for something. It is not that
different; I know that.

Mr. Chairman, there is only one other major fact that I want to
bring out with reference to southern industry.

The CHAIRMAN. This questionnaire may go in the record. You
have already put that in the record?

Mr. EDGERTON, Yes. (The same will be found at the conclusion
of Mr. Edgerton's testimony.)

The CHAIRMAN. It is a very interesting document.
Mr. EDGERTON. And I have some other supporting material that

I will file with my paper there.
The CHAIRMAN. Does that finish your statement?
Mr. EDGERTON. Just one fact, if I may bring this out, Mr. Chair-

man, and that is with reference to our labor situation in the South. I
think it is commonly known that employers and employees, for the
most part through the Southern States, are homogeneous. They are
the same blood, they speak the same language, they worship the same
God, and there is on the whole, I think, a feeling of fraternity among
them that is not common in the areas where there is not such a degree
of homogeneity.

Until N. R. A., labor disputes of a major character were scarcely
known in our section of the country, and I believe largely because of
that fact. Since N. R. A. we have had more strife than we have ever
known before. For the 18 months preceding the N. R. A., there were
in the entire country as a whole 1,292 major labor disputes. • For the
18 months following N. R. A., there were above 3,200 such disputes,
and I am sure those percentages obtain in the South as in other parts
of the country.
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Our people have been very much disturbed over the tendency in the
N. R. A., or something else, to promote instead of to ally industrial
strife. It seems to have been growing all the while, and those employ.
ers and employees in these thousands of smaller plants, in particular
employing from 100 to 200 people, for the first time have witnessed
the new impulse of hate and discord and disloyalty, something that
tjiey have never known before, and whatever it may be attributable to,
they think it is N. R. A., and my own feeling is-

Senator BARKLEY (interrupting). What do you mean by "they"?
Mr. EDGERTON. Those that have never had any trouble before and

have it since N. R. A.
Senator BARKLEY. Does that group of "they" to whom you refer

include both employer and employee?
Mr. EDGERTON. Yes. T-two to make a fuss.
Senator BARKLEY. L al trying to find ouit t you mean b saying

that "they" t n at all of this strife is duet the N. R. A. I
wonder if you de in "they", which is an all-inc ive term, those
who are worked as well as those wh employers of 1 or?

Mr. EDGE ON. Yes, sir ilud theSenator 'ARKEY. ha8 strif or tho frictions gr n-any of
it-of eff to e e secn 7 a) 4heN. R. A. *ch gives
to labor erightto Vbaizfm .

Mr.E GERTON.Isho E u I ,sa Akut pf my own ersonal
experie e as a manufacture rt'M yve a ma pla t emplo about
200 pe le native the c uity in wI'h I le, an ag cultural
commuty, andithl whew 96 percent L~all these pl ts are
located in agric ltura ras and far remove 'rm one an her for
the moe part ins ad of q6 few coandtuties-all my empl .es are
native that area ev person ir the l from the presi Ut, my-
self, .

We ha never had any diffmaoty of sny sort, I am gjad to say
we have t had any as jarli the labot conflt is concerned since
N. R. A., b I do knowxbat immediatelyAfo6wing N. U. A. we were
invaded by issaries froxftl who undertook to stir~Ap trouble by
arbitrarily ap citing themselves as agents thrg*-h which the
principle of col e'eve bargaining would be put intobffect.

Well, we did nothing to stop them, and 0 nothing about it;
let nature take its coui'O. j ut in Oqgra case, their proffers of
assistance were rejected. That vas not the case, however, in many
other instances where, for the first time, through these activities of
outsiders, strangers to the community and to the employees, resulted
in very serious conflicts.

Senator BARLEY. Did any of those disagreements or conflicts grow
out of the efforts of these people who came into the community to
organize or unionize the laborers?

Ur. EDGERTON. Yes, sir.
Senator BARKLEY. Most of it did?
Mr. EDGERTON. Yes, siF.
The CHaiRwN. Mr. Edgerton, with all that, as I understand it,

57 percent of those who answered your questionnaire, of all of the
industries in the South, were in favor of continuing N. R. A. with
or without modifications?

Mr. EDGEBTON. With or without modifications.
The CHAIRnAx. And 43 percent were against it? Thank you very

mul
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Senator KING. I want to ask one or two questions. You stated
just new that nearly all or most of the plants in the South were in
agricultural districts?

Mr. EDGERTON. Yes, Sir.
Senator KING. And the plants were rather small, giving employ-

ment to from one to several hundred?
Mr. EDGERTON. Yes, sir.
Senator KING. Do those persons who work in the mills in those

agricultural districts own their own homes, as a rule?
Mr. EDGERTON. In those agricultural districts?
Senator KING. Yes. And do work on the side around their homes

or farms in addition to the work which they perform in the factories
or the mills or the plants?

Mr. EDGERTON. My impression is, Senator, that that is largely
true. In those communities like my own, where ours is the only
plant within 30 miles, of any size at all, where our employees have
their own gardens, I should say that 40 percent of them own their
own homes through aids that they have gotten from us, and many of
them live out of their own gardens and-have an opportunity to culti-
vate those at those times of the day when they are not at work.
I would be afraid to say just how general that is or just what the
percentages are.

Senator KING. Do these smaller plants in the agricultural com-
munities account in part for the differential in wages and account in
p art for the larger relief given to the Northern States than to the
Southern States by the F. E. R. A.?

Mr. EDGERTON. No doubt that is true.
Senator KING. That cost of living in the South, then, in those 14

States that you represent, is considerably less than the cost of living
in some of the Northern areas?

Mr. EDGERTON. Yes, sir. If you will pardon this, I have had my
own employees leave, attracted by high-wage rates in Northern areas,
come to me and say, "Well, I want to go North and work. I can get
twice as much." I have had them to quote such rates as that I
said, "I don't blame you; go ahead; that is the place togo."

Over the last 25 years, I have never had one leave that did not come
back-and come back within 6 months. Their testimony has been
uniformly the same: "I can save more money here, and be happier
among those who know me best and whom I know best, than I can
where I have been." I have often inquired into just why that is true.
Well, various things have been cited: "My rents are very much
higher; I lived far from the plant and I had to pay car fare and I lived
in a large community where the costs of living altogether are very
much higher than they were here when I had my own garden, and I
found out that I can live better and save more money on a very much
smaller wage."

Senator KING. One other question: You stated that out of the
6,255 code authorities relating to the industries which you represent,
a very limited number were given to those whom you represent.

Mr. EDGERTON. Four hundred and eighty-one. About 8 percent.
Senator KING. Have you had occasion to bring this matter to the

attention of the code authorities?
Mr. EDGERTON. Frequent attention to the administrative author-

t ities; yes, sir.
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Senator KING. Are any of the administrators or deputy adminis-
trators from your State or from the South?

Mr. EDGERTON. I know of some, yes, sir; a few. I know of a few.
I could not say what proportion, or how many.

Senator KING. Did your organizations, those whom you represent,
have anything to do with the drafting of the codes?
I Mr. EDGERTON. No, sir.
Senator BARKLEY. To what extent do you know on the average

were differentials given to plants in the South due to their geographical
location?

Mr. EDGERTON. It varied from 6 percent, which is the lowest
differential I know anything about-and that is true in the cotton
industry, about 6 percent-up to about 25 percent. Some of them
have no complaint whatever about their differential. They were
able to get the differentials that they thought they were entitled to.

Senator BARKLEY. Those differentials were based on the very
conditions you have been talking about?

Mr. EDGERTON. Yes, sir.
Senator BARKLEY. And the fact that the plants were located in

small communities and they had no manufacturing background to
speak of, and therefore were not as efficient as they were in other
sections of the country?

Mr. EDGERTON. That is true.
Senator COSTIGAN. It is true, is it not, that you were able to

undersell your competitors who are higher cost producers when you
enjoyed a manufacturer's competitive advantage because of your lower
costs of production?

Mr. Erns1vRTON. T think we have had some natural advantages;
yes, sir. If we had not, there would not have been any flow of capital
in that direction for some time.

Senator COSTIGAN. Do you regard the discussion of proper indus-
trial relations by your workers as unwholesome?

Mr. EDGERTON. The discussion? I have it with them. I regard
it as quite wholesome, but I have it with them and not with some
outsider.

Senator COSTIGAN. Is it not an incident of free industrial relations?
Whether promoted from the outside or not, do you not regard it as
part of the American system of political and industrial life?

Mr. EDGERTON. It has been, but I am not sure that it ought to be.
Senator COSTIGAN. You mean by your last answer that you object

to those who are employed by you discussing those questions?
Mr. EDGERTON. Not discussing such questions, but I would object

to anybody coming in there and spreading strife and creating hate
and class conflict when it is wholly unnecessary.

Senator COSTIGAN. Conceding that such consequences are unde-
sirable when unnecessary, how would you prevent free discussion?

Mr. EDGERTON. How would I prevent free discussion? I have
never undertaken to prevent free discussion, Senator. For IS years
in my own plant we have had what we call a chapel service every
morning, and we come together in an exercise that consists of songs,
prayer, spiritual reading, and when we talk over, if there is anything
to talk over, and when they have been made to understand that those
are their meetings and they are permitted to bring up any question
they wish in that connection, and questions very often are brought
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up and where we thrash those out among ourselves and without any
friction whatever.

Senator COSTIGAN. Is attendance at such meetings compulsory?
Mr. EDGERTON. No, sir.
Senator COSTIGAN. In any respect?
Mr. EDGERTON. No, sir.
Senator COSTIGAN. Do those who attend have any preferential

standing with employers?
Mr. EDGERTON. No, sir; because they all attend voluntarily. So

far as I know, there has not been an absentee in 18 years of a man who
worked that day.

Senator COSTIGAN. That is all, Mr. Edgerton.
Senator KING. Is that generally the case in the South, so far as

you know?
Mr. EDGERTON. No, sir; not that I know, Senator. That is our

own plant. I do not know that that is general at all.
Senator BARKLEY. There is no roll call engaged in these services?
Mr. EDGERTON. Oh, no.
Senator BARKLEY. Or quorum calls?.
Mr. EDGERTON. No.
Senator LA FOLLETTE. Mr. Edgerton, what kind of a plant is it

you are personally connected with?
Mr. EDGERTON. Woolen textiles.
Senator LA FOLLETTE. Can you tell me what the average wage was

in your plant prior to N. R. A.?
Mr. EDGERTON. The average wages, skilled and unskilled and all?
Senator LA FOLLETTE. Yes.
Mr. EDGERTON. I am afraid I cannot, accurately.
Senator LA FOLLETTE. What was the lowest wages paid in your

plant prior to N. R. A.?
Mr. EnuDRTON. Ours is operated, Senator, on a piece basis, and

that varied according to the amount of work they did, of course,
and the amount of time they put in, and their efficiency.

Senator LA FOLLETTE. Can you not, tell us what the average
weekly earnings were of the people in your plant prior to N. R. A.?

Mr. EDGERTON. Taking all of them?
Senator HASTINGS. What was your weekly pay roll?
Mr. EDGERTON. Our weekly pay roll ran about $14, taking all

together; $14 per week.
Senator Hastings. Per person?
Mr. EDGERTON. Per person.
Senator LA FOLLETTE. And what were the hours of work?
Mr. EDGERTON. The hours of work-just immediately preceding

we 'went on a 5-day basis 2 or 3 years ago, about 3 years ago. We
worked 47 hours. Previous to that the law in our States was 54
hours, and we had worked 54 hours, but we voluntarily cut that
down, I think about 3 years ago, to 47 hours per week.

Senator LA FOLLETTE. Did you have more than one shift?
Mr. EDGERTON. No, sir; one shift. For the last 5 months it has

been no hours per week, because we have not been able to operate.
Senator COSTIGAN. Are the religious services to which you referred

a moment ago denominational?
Mr. EDGERTON. No, sir.
Senator COSnGAN. How do you guard against denominational

supervision?
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Mr. EDGERTON. The employees themselves, more frequently than
anybody else, hold the services.

Senator COSTIGAN. Do they bargain collectively for pastors?
Mr. EDGERTON. I don't know about that, Senator. If the thing

meant by that question is that there was any scheme on the part of
those who are to regulate the thought of our employees or to compel
them to do anything against their will, such assumptions are wholly
incorrect. Our motive was one in the interest of peace and brother-
hood and harmony and for our mutual benefit, and it has been entirely
satisfactory to our employees and to ourselves and to the community.

Senator CouzENs. Can you tell us what kind of questions were
raised as to wages and working conditions in these meetings?

Mr. EDGERTON. No; I do not know that any such question was
ever raised as to wages or working conditions.

Senator COUZENS. I understood you to say that at these meetings
there was a free discussion outside of religious services?

Mr. EDGERTON. J say that they are permitted to bring up anything
that they want to. There is a time allotted if they wish to bring up
any complaint or make any suggestion of any kind or character, they
are permitted to do so,

Senator COUZENS. But they did not bring any up?
Mr. EDGERTON. Facts about some correction around the plant

there, but on the question of wages I do not think that has come up
in one of those meetings. Not when I was there.

Senator COUZENS. Do you attend every morning, too?
Mr. EDGERTON. No, sir. I did for a while. I did for several years

until I had to be away so much. I usually attend when I am there.
Senator BARKLEY. Would we Methodists get a square deal in those

meetings? jLaughter.]
Mr. EDGERTON, Being a Methodist myself, I would say I see to

that.
Senator COSTIGAN. Would you have any objection to placing in the

record a copy of one of your pay rolls, or do you regard that as in the
nature of a trade secret?

Mr. EDGERTON. I have not it with me.
Senator COSrIAN. Could you send one to the committee for con-

sideration?
Mr. EDGERTON. I would be very glad to.
The CHAIRMAN. Thank you, Mr. Edgerton.
(The documents submitted by Mr. Edgerton for the record are as

follows:)

TESTIMONY OF Joimn E. EDGERTON, PRESIDENT SOUTHERN STATES INDUTRIAL
COUNCIL

MR. CHAIRMAN AND GENTLEMEN OF THE COMMITTEE: Whatever the result or
effect of my testimony on this occasion may be I appear before this distin-
guished committee in the spirit of constructive helpfulness. I shall speak to
you out of my experience as a manufacturer and as president of the Southern
States Industrial Council, which embraces a constituency of approximately
8,000 industrial units and 2,000 commercial, financial, and individual units.

According to the 1933 Census of Manufactures by the Department of Com-
nerce, there were in that year 21,295 manufacturing establishments in the 14
Southern States covered by our council, and the aggregate value of their prod-
ucts was 44,661,392,526, constituting 14.8 of the total value of all products manu-
factured in the United States. These plants employed 18 percent of all the wage
er.rners employed by all the manufacturing establishments in the entire country.
Of all the people thus employed in these 14 States, 85 percent of them were ia
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plants which normally employ from I to 50. It is very conservative, I think, to
say that not more than 5 percent of all these southern plants employ nmre than
200 people each. While, therefore, the South contains some of the largest,
up-to-date, and well-managed plants in the Nation, particularly in the cotton
industry, the overwhelming majority of its industrial enterprises are relatively
small and are scattered over a vast predominantly agricultural area more than
1,200 miles long from north to south, and 1,500 miles wide from east to west.

But during the 20 years from the first shot of the World War to the first code
in 1933, there was a very extensive industrial development in this southern portion
of our country. As a matter of fact, the South had scarcely begun its industrial
growth until after the dawn of this century and Is still in the infancy of its in-
dustrial possibilities. Aside from the stimulus to all industry from the World
War, there have been several factors in the South's extraordinary industrial ex-
pansion during this third of the twentieth century. Among these are its abun-
dance of a wide variety of raw materials, its equable climate, its cheaper living
conditions, and its predominantly American atmosphere and social life. But the
chief factor in my opinion has been Its comparative freedom from industrial dis-
turbance. Operators and operatives, employers and employees are, in this area,
almost entirely of one blood, of one language, of one God, of one philosophy of
life, and of the same political and moral conception and traditions. They under-
stand one another and they invariably get along together and have faith in one
another except when they are interfered with by outside elements seeking the
unholy profits of industrial war. For these same reasons of homogeneity, the
statute books of these States have been slower in becoming cluttered up with
devastating laws of alien origin, and it is natural for capital looking for investment
opportunity to seek those places where there is the largest degree of safety and
protection from legislative persecution.

Nevertheless and notwithstanding the moral or other benefits which may
come from the National Industrial Recovery Act, rot only has industrial expan-
sion nearly ceased in the South since the codes began to be effective, but indus-
trial activity has been, on the whole, considerably curtailed. This has been due
chiefly to the upsetting of competitive balances by the codes. As between the
South and older and more highly developed industial sections, the dispropor-
tionate increase in manufacturing costs has in many instbrces made it impossible
for Southern plants to operate at all for long periods of time. The largest item
of this increase has been in the radically increased labor costs. As pertinently
revealed in a recent study of the Bureau of Labor Statistics into the wage rates
and weekly earnings in the cotton-textile industry, we find that average hourly
earnings in that industry during the year from July 1933 to August 1934 increased
for male labor in the South 70 percent as contrasted with 48.8 percent in the
North, and for female labor the increase was 100 percent in the South in com-
parison with 61.3 percent in the North. From facts gathered by the Southern
States Industrial Council, we find that common labor in the South in 1935 aver-
aged 29 cents an hour, as compared with 23.3 cents In 1929, while skilled labor in
1935 averaged 46.6 cents, as compared with 40.9 cents In 1929. Thus, we see
that common labor in the South is 24.3 percent higher than it was in the peak
year of 1929, and skilled labor is 14 percent higher.

In other words, the failure on the part of code makers and administrators to
take into serious account natural conditions and natural laws in the determina-
tion of wage rates and manufacturing costs has resulted in the serious crippling
of the competitive power of the adolescent South. As a matter of fact, the very
large majority of the industrial trades in the South have had little or nothing to
do with the writing of their codes and the fixing of the conditions under which
they shall try to operate, for codes are written by majorities, and competing
majorities write codes to suit themselves. And not only do majorities write
codes, those who interpret and administer those codes come, for the most part,
from the same majorities. For instance there have been up to this time 546
code authorities appointed consisting of 6,255 individuals, from which total
number only 481, or about 8 percent, have been taken from the 14 Southern
States. All of which clearly illustrates the impracticalities in the present system
of codification for not only do the natural conditions of life differ in varying degrees
of distinctiveness from industry to Industry and from community to community,
but from section to section as has been clearly pointed out.

Let statistics again speak on this point. And the witness is the Government
itself. From the recent report of the Federal Emergency Relief Administration,
the benefits distributed to families in these 14 Southern States during the one
month of September 1934, averaged $12.05, whereas, the average for the same
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month for the entire country was $24.l0, or exactly twice the amount for the
Southern States. And these benefits or this relief is presumed to be calculated
on the basis of living costs.

The lowest State average was for Tennessee, whose objects of Governmental
charity obtained relief to the extent of $7.38 per family during last September,
while those in Maine averaged $37.92, which was the highest State average.
Thus, the living conditions were calculated by the Government to entail living
costs five times as high in Maine as in Tennessee, and twice as hi h on the aver-
age in continental United States as in the 14 Southern States. a the distribu-
tio of its relief benefits, therefore, the Government recognizes apparently a
differential in living costs of from 200 to 500 percent, as between sections and
States. We would not, however, insist that there should be any such differ-
ential in wage rates between these areas.

-But, gentlemen of the committee, one of the primary objects of the National
Industrial Recovery Act, as I understand it, was to reduce labor disputes and
to promote more harmonious relations between employers and employees. Yet
notwithstanding the tremendous increased In the wage rates of most of those
who have the jobs, as well as the numerous other concessions to the demands of
the organized element, there were more than two and a half times as many
disputes during the 18 months following the enactment of the National Indus-
trial Recovery Act as there were during the 18 months preceding it. The work-
ing days lost because of such disputes were four times as many during the latter
period as there were during the former. The total cost of these disputes to
employees, employers, and the public during these respective periods was $765,-
000,875 for the latter, and $189,630,277 during the former. From these signifi-
cant facts, therefore, it appears that the act has failed in one of its chief purposes.
As far as the 14 States which I represent on this occasion are concerned, labor
disturbances were even much less numerous during precede days. Of the 21,000
establishments in these States, it is, I believe, conservative to say that in at
least 95 percent of them there had never been any labor disturbances of any
sort prior to July 1933.

The employees in literally thousands of these smaller plants and in many of
the larger ones had never felt the impulses of hate, distrust, and disloyalty toward
their employers until National Recovery Administration exposed them to inva-
sions of outside influences. The overwhelming masses of thece pure-blooded
native working people are intelligent and know the difference between right and
wrong, justice and injustice. They know what their rights are without instruc-
tion from those who have specialized in the science of developing class hatred by
the method of creating the impression that there is a natural antagonism of
interest between employer and employee which calls for frequent applications
of physical force. The masses of these good American people in these States
don't naturally believe in this philosophy of hate and distrust which is not native
to our soil. In whatever legislation that is enacted, they want protection against
unnecessary exposures to strife breeders who think only in terms of human rights
without reference to duty and responsibility, from the performance of which all
rights proceed. Such protection can be effectively accorded if in the enactment
of every law where specific rights of specific groups are recognized there shall
be corresponding imposition of specific responsibility and legal liability. The
very weakest thing, in my opinion, about the present National Industrial Recovery
Act is the absence of any impressive suggestion that those upon whom most of
its rights are specifically conferred have any duty, responsibility, or liability
whatever. Such one-sided legislation must inevitably result in conflict.

Now, Mr. Chairman, two of th. highly worthy purposes set forth in section 1
of title 1 of the Recovery Act weil, "to eliminate unfair competitive practices",
and "to promote the fullest possible utilization of the present productive capacity
of industries." May I respectfully venture to say that neither of these objec-
tives has been reached, and progress towards them has been apparently more
handicapped by the Government itself than by anything else. The unfairest
competition that a citizen or a group of citizens can have is that which is often
offered by their Government. And certainly such competition cannot possibly
promote "the fullest possible utilization of the present productive capacity of
industries." With our Government now manufacturing and distributing more
than 200 different commodities in competition with citizens who not only have
to supply their own capital but that of their strongest competitor, how can the
Government consistently insist that their citizens not engage in unfair competi-
tive practices? The Government not only can but does undersell the market
Made bythe laws of fair competition. If a citizen does such a thing, he is branded
as a "chiseler" and is held up to public scorn. If, therefore, National Recovery
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Act is to be extended in any form, either these two purposes ought to be left
out of the act, or the Government should set an example of compliance that will
inspire its citizens.

Now, very naturally, gentlemen of the committee, you will want to know
whether or not the manufacturers, as a whole are in favor of extending National
Recovery Administration in any form. The best answer that I can give to that
question is from a report issued by our council January 4, 1935, on the results of
a questionnaire sent out by it to 6,000 manufacturers in these 14 States, and
answer I by approximately 1,000 of them, representative of 50 different trades
and of every size of manufacturing unit. We believe it fairly represents in its
percentages what the sentiment of Southern manufacturers is. This report shows
that 22.4 percent were in favor of National Recovery Administration as it is,
34.2 percent are in favor of it with various modifications, and 43.44 percent
were against it in any form. The report is also quite illuminating in its larger
details, such as, what modifications are desirable, and I am asking the privilege
of filing a copy of it with this brief. From my own experience as a manufacturer
as well as from impressions gathered from innumerable contacts, my conviction
is that any act designed to extend the present law should specifically require in
its administration that a serious, a searching, study shall be made by a properly
constructed governmental agency of the distinctive conditions of life, economic,
moral, racial, and social, which govern different sections and large communities
in our Nation; and that on the basis of such thorough investigation and study
some zoning plan shall be worked out as a basis for any process of modification,
so that large areas and communities which are governed by distinct conditions
may be properly and adequately protected.

Using part of the language of another Southern organization affiliated with the
council, I would insist, as an interpreter of our organization's thought, that if
any new legislation is enacted, or if the present Recovery Act is modified and
extended:

1. It should be limited to businesses engaged in, or affecting competition in,
interstate commerce.

2. Each industry, through appropriate regional action of the industry, should
be permitted to formulate and to put into effect rules of fair competition which
receive governmental approval.

3. The governmental agency should have only the power of approval or veto,
without power of modification or imposition but with power to indicate condi-
tions of approval.

4. The governmental agency should be a board or tribunal appointed by the
President.

5. Rules of fair competition formulated by appropriate regional action of each
industry by a clearly preponderant part of such industry as suitable for the indus-
try in that region with due consideration of small units and approved by the
governmental agency should be enforceable against all concerns in the industry
in that region.

6. It should be made unmistakable that collective bargaining is bargaining with
representatives of all groups of employees that desire to act through spokesmen,
without the right of a minority group to deal collectively or the direct right of
Individual bargaining being precluded.

7. It should be made explicit that the right of employees to choose their own
representatives is to be free from coercion from any source.

8. There should be extension of the condition against requiring membership in
one type of employees' organization to a condition against requirement of mem-
bership, or nonmembershi p in any type of labor organization.

9. Rules of fair competition established by appropriate regional action by the
industry in each region should always contain provisions for minimum wages, for
maximum hours of work, and against child labor.

10. There should, upon reasonable notice, be an express right of termination
corresponding to the right of initiation and presentation of rules of fair competition
which have been approved.

11. There should be opportunity for members of an Industry to enter Into
agreements other than rules which when approved by the governmental agency
will be enforceable against parties to the agreement.

12. It should make clear that its provisions, so far as compliance with themli
concerned, supersede any other statute which might appear to conflict.

13. There should be included a Federal law requiring the incorporation of all
labor unions seeking to deal with employers, making same responsible for their
breaches of contracts and the torts of themselves and their members committed
against employers and other employees or their property, and also prohibiting
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any interference by coercion, intimidation or violence with the right of any per-
son or persons desiring to work, and that said laws be enforceable by criminal action
and injunction.

The Government itself recognizes differences in cost of living in various sections
of the country. Through the report of the Federal Emergency Relief Administra-
tion, benefits per family per month for the 14 Southern States were, for the States
as a whole $12.05; for the principal cities, $16.76; and for the remainder of the
States $11.11, as compared with an average for the continental United States of
$2t.10 for the States as a whole; $31.42 for the principal cities; and $18.93 for the
remainder. Below is a table indicating the specific averages for each of the
Southern States and for representative States in other sections of the country.

Relief per family, September

State as Principa Remain.der of
whole cities State

SOUTHEAST
Florids ................................................................... $12.17 $11.00 $Z 75
Oeorgia ------------------------------------------------ - 12.18 18.26 10.32
North Carolina ..........................------------------------------ 9.92 14.15 9.31
South Caroliua .......................................................... 9.86 11.89 . 9,67
Virginia. ..................... i........................................... 0. 42 12.00 0.93
W est Virginia ................ ........................................... 15.18 19.89 14,8

Average for area- ................................................... 11.62 14,583 11.09

SOUTH CENTAL
Alabama ................................................................. 14.15 16.24 12.50
Kentucky. ............................................................... 8.23 21.63 7,74
M ississippi ............................................................... 10.33 15.42 10.14
Tennessee ............................................................... 7.38 11.18 40

Average for area- ................................................... 10.02 18,12 8.97
SOUTHWEST

Arkansas ---........................................................... 11.90 25.80 11.26
Louisiana ................................................................ 21.86 27.08 17.77
Oklahoma ................................................................ 12.84 15.77 1. 69
Texas ...................... 1............................................. 12.32 14.66 11.85

Average for area .................................................. 14.73 20.75 14,29

Average for 14 Southern States ........................................... 12.05 16.76 11,11
M aine .................................................................. 37.92 42.00 37.50
Massachusetts ........................................................... 3.71 38. iS 35.38
Illinois .............................................. ............. 29.17 6 18 22.24
Oregon ............ .........................-----------................. 26.85 29.26 22.87

Average for Continental United States ..................... ------- 24.10 31.42 18.93

BRIEF RELATING TO EFFECT OF LABOR PROVISIONS OF CODES UPON SOUTHERN
INDUSTRY, PRESENTED BEFORE LABOR PROVISIONS HEARING OF THE NATIONAL
INDUSTRIAL RECOVERY BOARD IN WASHINGTON, D. C., JANUAPY 30 TO FEB-
RUARY 2, 1935, BY JOHN E. EDGERTON, PRESIDENT SOUTHERN STATES INDUS-
TRIAL COUNCIL, NASHVILLE, TENN.

EFFECT OF LABOR PROVISIONS OF CODES UPON INDUSTRY IN THE SOUTH

Gentlemen of the Board, although I am both an employee and employer, as chief
executive of a manufacturing establishment, also a hard working, and an honest
laboring man from among the 45 millions of workers in this Nation who do not
appear to have any authorized representation at this important hearing, I address
you primarily on this occasion in my capacity at president of the Southern States
Industrial Council. This organization embraces a directly affiliated constituency
of 8,000 industrial concerns, of all trades and sizes, plus 2,0M banking and com-
mercial units, scattered through the geographic area traditionally known as the
"Southern States."

The question of wage differentials as between these States as an economic unit
and those of other sections is the one with which this co'Ancil is the most concerned,
and to which matter, I shall largely address myself #oc this time. This might not
be necessary if It did not seem to be a fact that ir. the making of the codes, and
in the changes which have been taking place front time to time, there has been a
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quite manifest tendency to either disregard or to discount the importance of the
conditions which necessitate such differentials.

But, in the beginning, I wish to emphasize the utter truth of the following
statement in the preamble of the declaration of policy of the Southern States
Industrial Council:

"The purpose of the council is not only to cooperate with all other agencies
in the common task of restoring prosperity to our Nation, but fearlessly and
aggressively to advocate those things which are interpreted to be best for the
South, without injury to the rights of legitimate interests of any other section.
It is, and will continue to be, strictly nonpartisan in all of its considerations and
activities. It abhors sectional prejudices from whatever source, and will stand
firmly and always for our established American institutions and for a national
unity based upon a just consideration of all interests."

In other words, we proceed in our considerations upon the well-known fact
that every section of this tremendously large and widely diversified country is
governed by very distinct bodies of conditions which make extremely difficult,
if not impossible, any program of national standardization, except as to the broad-
est and most fundamental principles which govern national political units.
We disavow, therefore, everything of a narrowly partisan or invidious spirit.

We feel that the proper treatment of this vital question is absolutely essential
to the very life of southern industry. While the National Recovery Adminis-
tration has recognized, in one of its policy positions, the fact of the relationship
of wage differentials to our industrial welfare, we want to submit to you what we
believe is convincing evidence, after 18 months' experience under the codes, that
the subject is far more important than appears to have been realized in admin-
istrative circles.

Previous to the enactment of the National Industrial Recovery Act, the opera-
tion of natural and economic laws had established certain differentials in wage
rates as between the South and other sections, as well as between smaller competi-
tive units in the same section. Differences in climate, in supplies of trained labor,
in degrees of mechanization, in population distribution, in remoteness from con-
suming markets, and the existence of a freight-rate structure discriminating
against the South, represent the major factors in the determination of wage
differences. Apparently, on the theory that these wage differences were arbi-
trary, and were not the result of natural and economic forces, and that the South
is a low-standard section which constitutes it a particular candidate for social
reform, what appears to be a very determined effort has been made to wipe out
these natural effects of natural causes, and thereby ostensibly "lift" the South to
the same economic level as the rest of the country. This program of standard-
izing wage rates in industry without reference to the prevailing general wages in
a locality, has been largely at the expense of the South.

During the 18 months under code operation, there has been a gradual decrease
in activity in certain of the larger southern industries, directly traceable to a
disturbance of competitive conditions between the South and other sections.
This is a direct result of tremendously increased labor costs without correspond-
ing increases in the same costs of competing areas. Reference to the study made
by the Bureau of Labor Statistics into the "wages, earnings, and hours in the
cotton textiles" shows that the average median weekly earnings in August 1934
as compared with the previous year had decreased to a greater extent in the
South than in the North. In August 1934, the ratio of average earnings in the
South to those of the previous year was 83.2 percent for male, and 82.2 percent
for female; while in the North, the ratio was as high as 91.9 percent for male, and
90.8 percent for female. In other words, where average weekly earnings in the
South had decreased 18 percent, the decrease in the northern mills was only
9 percent. This difference in the extent to which earnings dropped in the North
and South between August 1933 and August 1934 was due in part to the excep-
tions granted by the curtailment order; but, since August it has become apparent
that the difference was also due to a shift in production.

This shift was not Immediately noticeable, since there was a great rush to buy
after the Textile Code was put into effect, and the mills throughout the country
were able to dispose of stocks on hand. During the intervening year, it has, of
course, been necessary to replace these stocks under the increased costs imposed
by the code. As a consequence, we find a shift of business to northern mills
due to a disproportionate increase in the production costs of the two sections.

Another outstanding example is the situation in the coal industry. The weekly
coal production reports of the Bureau of Mines Department of Interior, show
that from January I, 1933, to September 30, 193 (9 months prior to the intro-
duction of the Bituminous Coal Code), the total production in the southern coal
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fields of Alabama, Tennessee, western Kentucky, eastern Kentucky, Virginia,
and southern West Virginia was 95,810,000 tons. In the same period, the total
production in the northern fields of Indiana, Illinois, Ohio, Michigan, Indiana,
and Illinois (including the Great Lakes), and the Northwest, which is beyond all
doubt the largest coal-consuming territory in the United States. The relative
proportions of the productions stated were southern fields, 44 percent; northern
fields, 56 percent.

The immediate effect of the increased costs, due to increased wages, shortening
of the working time, etc., brought about by the code was to lessen the relative
pAduction in the South, and to corresponding increase it in the North. The
coal had to be marketed in the central freight territory and the Northwest, and
the ipereased production costs lessened the ability of the southern producers to
sell in competition with northern producers who had suffered no increases.

This is further borne out by the weekly reports of the Bureau of Mines, which
show that for the period from the introduction of the code, October 1933 ,through
through December 8, 1934, the total production in the 2 sections was 384,255,000
tons, and in that time, the proportion of the southern fields fell from 44 percent
to 41.5 percent, and the northern fields rose from 56 percent to 58.5 percent, a
net shift of 2.6 percent. Practically 10,000,000 tons of coal were shifted from
the southern to the northern fields. If we assume 5 tons per day per man, the
10,000,000 tons lost by the South would have given full-time employment to
6,666 miners for a year of 300 working days.

This is only part of the whole loss. That 10,000,000 tons of coal would have
provided employment for the railroad men necessary to operate 3,333 freight
trains hauling 3,000 tons, or about 10 trains a day for a solid year.

LABOR COSTS GREATLY INCREASED

Again referring to the study of the textile industry, we find conclusive evidence
that average hourly wage rates have been increased to a far greater extent in the
South than in the North. From July 1933, which was pre-code, to August 1934,
the following percentage increases occurred in the cotton textile industry: North,
male, 48.8 percent, female, 61.3 percent; South, male, 70 percent, female, 100
percent. (See also table I in supplement of this report.)

From a study of reports made to us by 400 representative manufacturing con-
cerns scattered throughout the South, we find that minimum wage rates for
common labor have increased 49.4 percent since 1933, pre-code, and are now 24.3percent above the rate paid in 1929. In the skilled-labor group, exclusive of the
textile industry, we find an increase of 28.8 percent over 1933 and skilled-labor
rates are only six-tenths of 1 percent less than for 1929. Including the textile
industry, the average skilled rate for 1935 is 45.1 percent higher than for 1933, and
14 percent above the rate for 1929. (See also table II in supplement of this report
for complete analysis,)

EMPLOYMENT NOT INCREASED MATERIALLY

While these drastic increases in the per hour rate of pay have been effected
there has been but slight increase in the number employed; and, due to reduced
hours, either because of coles or because of dwingling sales, the weekly wage is
comparatively little more than before the codes, despite an increase of about
10 percent in living costs.

From figures furnished the council by 400 manufacturing plants, we find that
there was an employment increase of 4.7 percent between June 16, 1933, and
June 15, 1934. Since June 1934 there has been a decrease of approximately
1 percent, which may be attributed largely to the textile industry. (See table
IIIiL regard to the number of workers and types of industries reporting.)

Despite an increase of 15.8 percent in sales during the first 6 months of 1934,
as compared with the first 6 months of 1933, these southern manufacturers
reported an increase of only 2.2 percent in their net worth. (See table IV.)

When we consider that wholesale prices increased sharply during this period,
even the small increase in net worth can be attributed to increased inventory
value, and certainly is not the result of increased profits derived from greater
Sales. As a typical example, may I quote the case of one Georgia manufacturer
who reports that in 1934, as compared with 1933, his sales increased $48,500,'
wages increased $28,188, but operating profits for the year were Only $1,635.
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WAGE DIFFERENTIALS

While it is difficult to determine the most important factor responsible for the
existence of the difference in wages paid workers iii the South, and those paid in
other sections of the country, perhaps an analysis of the principal variations in
basic characteristics of the South as compared with other sections will emphasize
the economic reasons for such a differential.

AGRICULTURAL BACKGROUND OF LABOR

Thirty years ago the South was a predominantly agricultural section. It
accounted for approximately one-third of the value of all farm products in the
country, while at that time its value of manufactured products was about 13
percent of the total value for the United States. At the present time the Scuth
is still responsible for about one-third of the total value of farm products, but its
portion of manufactured products had increased to 18 percent of the total in 1931.

Outside of the variety and abundance of easily accessible raw materials, the
chief attraction to capital investments in the South has been its continuously
ample supply of intelligent, but untrained, native labor, a very large portion of
which has had no background of industrial or craft experience and is unaccus-
tomed to machinery.

One has only to glance at a list of the more prominent industries in the South
to be astonished at the almost total absence of such industries as automobiles,
radios, typewriters, watches, and electrical machinery. These industries require
highly trained technical workers. A majority of the highly skilled workers in
those industries requiring technical training have been secured from the North
and East, and southern labor has been and is now being trained largely by fore-
men and supervisors from the North.

A concrete illustration of the difficulties encountered by an industry requiring
skilled operatives is supplied by the southern harness-making and leather-goods
industry. In this industry, there is relatively little common labor employed,
except on cheap harness parts. Previous to the code unskilled workers who were
learning the harness-making trade were receiving 30 cents an hour. Since the
code this rate has been increased to 37A cents an hour, representing an increase of
25 percent. Under the code this industry has been forced to pay the skilled wage
rate of 52% cents per hour to workers who are semiskilled, and since adequate
provision has not been made for a learning period of sufficient duration to train
workers to a point where they can earn the skilled-wage rate, the labor costs of this
Industry have been increased tremendously.

RELATIVE EFFICIENCY OF WORKERS

The southern worker is not relatively as efficient as the average northern worker.
As previously stated, lie does not come from an industrial background; therefore,
speaking of southern workers as a whole, there Is a wide variation in both the
number of skilled workers as well as in their productivity. A southern enameling
plant determined from actual time studies carried on in a modern southern plant
and one similarly equipped in St. Paul, Minn., that there is an actual difference
in efficiency of from 12 to 18 percent. The occupations included in this study
were spraying, dipping, and firing. Furthermore, it was found that the cost of
supervision was much greater in the southern plant.

Closely allied to the problem of relative inefficiency of white labor in the South
is the problem of subnormal labor, represented by the Negro. It is a well-known
fact that Negroes are being displaced by white workers to an alarming extent,
thus creating an acute relief and social problem, the burden of which the South
will be compelled to carry alone. I know of no better method of presenting this
problem than to illustrate from the actual experience of a manufacturer who has
plants in a small southern town as well as in a large northern industrial center.

In the southern community referred to the population of the county is composed
of approximately 40,000 Negroes and 15,000 white people. Their first experience
with the employment of colored operatives was not very satisfactory, since they
learned slowly and were satisfied with comparatively lo* weekly wages. In fact,
they refused to exert the effort necessary to increase their weekly pay. However
through diligent training and supervision they were able to secure a fair rate of
production. Daily records were kept to determine accurately the relative pro-
duction costs in each locality. On October 10, 1934, the records for the two
plants indicate that the average cost per thousand bags produced in the southern
plant was 50.4 cents as compared with an average of 30.4 cents in the northern
plant, or the equivalent of approximately a 65 percent greater cost in the South.
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In the northern plant the sewing machines have an attachment which enables
the operators to clip the twine between the bags and pile the bags as they are
sewed. This is done without interfering with tbe production of the operator.
At the southern plant this clipping attachment cannot be used, since the Negro
girls are unable to master the operation of the machine and the secondary atten-
tion necessary to usc the clipping attachment. A clipper for every two machines
must be provided. Furthermore, since the c" ter of the work turned out by
the Negro girls cannot always be depended uw , it is necessary to inspect every
baK. In the northern plant one inspector and no pilers are provided for every
12 Machines, while in the southern plant 6 pilers and 4 inspectors must be pro-
vided for every 12 machines. (See production analysis in table V in supplement.)

DECENTRALIZATION OF INDUSTRY

The Southern States embrace an area which is more than 1,200 miles long
from north to south, and more than 1,500 miles from east to west. In this area,
the vast majority of the 31,425 manufacturing plants in the South are scattered,
representing in large measure the typical small manufacturing plant of the
country; in fact, 85 percent of these southern plants employ 50 or less workers
and as a rule are owned by one individual or partnership. Thus, we see that the
backbone of southern industry is the small manufacturer, and upon his well-
being and relative prosperity depends the well-being and prosperity of the ma-
jority of southern industrial workers. None of the 33 major industrial areas
outlined by the Bureau of the Census is located in the South, and only 26 per-
cent of the total value of manufactured products in the South is produced in the
20 southern cities with populations of 100,000 or over.

MECHANIZATION OF INDUSTRY

It must be remembered that since the South is far younger industrially than
most other sections of the country, its industry has not been able to mechanize
its processes to anything like that which exists in older and more highly devel-
oped sections. That means, of course, that even if the labor were of equal effi-
ciency, in the aggregate, it requires more workers t1 produce in the South, the
same amount of a given product than it does in oihi sections. Consequently,
the number of man-hours required to manufacture a product is considerably
greater. With man-hour wage rates increased under the codes, the cost of labor
Involved in manufacturing has been increased to even a greater extent than is
recognized in actual per-hour increases. Therefore, to remain in business,
many manufacturers have been compelled to add new machinery and thereby
reduce the cost as nearly as possible to a competitive level. While some of them
have thus increased production as much as 40 percent, they have added rela-
tively few workers.

Manufacturers in the South are obviously confronted with the inescapable
necessity of adding machinery to replace hand labor, and of installing, more
generally, high-speed modern equipment comparable with that used in competing
areas.

Such improvements, it must be remembered, are ordinarily made out of
surpluses created over long periods, or from new investments. Because of its
comparative youth, Southern industry has not in most instances accumulated
such surpluses, and present conditions do not encourage new investments.
Furthermore, the South has been considerably far removed from the chief money
centers, and its Operating capital on the whole has cost considerably more than
that used in the older competing areas. Labor has not carried alone the burden
of these competitive disadvantages. Employers, investors, and every other
element of the southern population have shared the burden, as evidenced by the
generally lower salaries, by relatively smaller profits and investment returns, by
lower rents and, of course, lower prices.

RELATIONSHIP OF WAGE RATES TO COST OF LIVING

Wage rates .'ver a long period adjust themselves to the relative cost of living
within a community- therefore, it is important that the product manufactured
should be in line with the purchasing power of the public, and so related to the
prevailing wage paid in that community as to insure normal consumption by
the public. In the South, minimum wages under the codes have been increased
to such an extent that corresponding increases in the prices of manufactured
products have been imperative. A vast majority of Southern products are such
items as work clothing, including shirts, overalls, work pants, cotton gloves, etc.,
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purchased by the worker whose rate per hour has been increased, but whose
average weekly pay check has decreased because of fewer hours worked. Thus,
the Individual worker is the actual loser even though his rate per hour has
increased.

The manufacturer is handicapped by lack of volume when consumers fail to
purchase; thus, he cannot hope to absorb the increased labor cost by spreading
it over a larger volume of production. In the case of the cotton-garment industry,
we note that spokesmen for that industry assert that increased wages have resulted
in price increases of from 40 percent to 60 percent. Most of these goods are
bought by the industrial worker and the high prices have canceled the effect
of any wage increases. In consequence, there has been a shrinkage of volume,
and a decrease in employment.

REMOTENESS FROM MARKETS

The Southern manufacturer does not depend primarily upon the Southern
market for the distribution of his goods. His main markets are in the consuming
centers of the East and Middle West. It is obvious, therefore, that his cost of
distribution is necessarily greater than that of a manufacturer located within
easy reach of the metropolitan areas. He not only suffers the disadvantage of
the higher distribution costs, but the time element, which enters into prompt
delivery, must be overcome by accepting a slightly lower price for his commodi-
ties. In those instances where manufacturers depend chiefly upon the southern
markets, the expensiveness of the Southern area, the relative sparseness of popu-
lation, and distances between consuming centers add greatly to the cost of dis-
tribution. In the North and East, the density of population offers opportunity
for a much quicker and cheaper distribution, thereby rendering it unnecessary
to warehouse large stocks which add to the cost of handling.

FREIGHT-RATE DISCRIMINATION

Directly tied up with the problem of remoteness from markets is the problem
of transportation costs, since as previously stated, the industry of the South is
dependent in a large measure upon the distribution of its products in the North
and East. In recent years, Northern carriers have applied a higher rate on goods
originating in the South, to be delivered in the consuming centers of the East
and North, than on goods transported over the same routes from the northern
factories. As an illustration of this, the first-class rate south of the Ohio River
on a 100-mile haul is 76 cents; north of the Ohio River, it is 56 cents. With this
spread in freight, it is impossible for the southern price to be competitive with
that in the North unless a saving is effected through lower production costs. It
has been the tendency of National Recovery Administration with its increased
costs of production and overhead to bring costs In the South up to a nominal
level with Northern costs. The nearer this common level is approached, the
more certain will be the gradual elimination of all industry in the South, and
the more remote the possibility of expanding its industries and developing its
industrial resources.

BORDER STATES

In some of the codes, parts of the South, particularly the border States, have
been lifted out of their traditional setting and grouped with States whose indus-
tries are governed by different conditions, Virginia, Kentucky, even Arkansas,
and in a few instances other States south of them have been classified with
States in other sections, While socially the association is not at all uncongenial,
nevertheless this practice has been in disregard of the factors of distinction to
which attention has been called.

These border States are as truly Southern in all those things that make for a
homogeneous economic unit as are any of the other Southern States, and we
very respectfully insist that they shall be so treated, and that all codes should
be harmonized with this fact in mind.

Another quite, unhappy fact is to be noted. Codes for the most part are
written by majorities in the first instance. Those majorities in most instances are
obviously in areas which compete with the industries of the South. Not only
have nearly all of the codes been written by the South's competitors, but they are
interpreted and administered by them For the first 500 codes written, there are
approximately 3,500 individual members of code authorities. Less than 10 per-
cent of this membership is drawn from the Southern States. While this is quite
a natural outcome of the application of the majority principle, it is nevertheless a
matter to which Southern industry cannot be expected to reconcile itself.

111T I
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It has been urged that organized labor should be represented in code administra.
tion. Such a right, it seems to me, cannot be consistently admitted unless it is
admitted at the same time that the overwhelming majority of unorganized labor
elements shall also be permitted to participate in proportion to their numbers.
Such participation could be as easily effectuated by executive appointment as by
election, and I can see no just reason why these large majority elements of our
laboring masses should not be equally recognized on all proper occasions.

But, as a matter of fact, gentlemen of the board, these clamorings for recogni.
tioQ and advantages, as well as the multitudinous complaints about discrimina.
tions and other unjust treatment only indicate the difficulties involved in trying
to codify American industry.

As far as the industry of the South is concerned, as I interpret it, its attitude
is one of sympathetic cooperation with those who are sincerely and earnestly
trying to surmount the difficulties made manifest by our common experience
during the past 18 months. We have no sympathy with any who may be striv-
ing to use our present general situation, or the machinery set up under the Na-
tional Industrial Recovery Act, as the occasion or the vehicle for purely selfish
ends. We have enjoyed in the homogeneous South, an industrial peace which we
want to maintain, and will maintain if our Government will protect us against
the machinations of those whose business It is to make war. Take the profit
out of industrial war, and it will be as effectively stopped in this country as tak-
ing the profits out of wars between nations will stop those unnecessary conflicts.

We don't want our working people exploited either by their employers or by
those who would teach them that their employers are their natural enemies and
that they can't get justice except with some sort of club. We think that the
South's future lies in the development of its industrial possibilities. It is for
the unhampered opportunity of preserving our present industrial status and of
expanding that position harmoniously with the rest of the Nation, that we are
here today. We wish no advantages of any sort to which we are not justly en-
titled, and we shall continue to stand resolutely against those false, un-American
theories and philosophies which tend to promote hatred and discord among our
people, and to split up this great democracy into warring classes and groups.

Taking ad vantage of the Board's kind permission to file with a brief, for the
Board's consideration, any other data pertinent to the subject, I beg to say that
with this presentation of mine, I am filing statistical information supporting our
position, and copies of several hundred telegrams and letters from southern manu-
facturers, setting forth their views. I am also filing a very illuminating article
from Mr. Donald W. Comer, of Birmingham.

SUPPLEMENT 1

TABLE 1.-Average (median) hourly earnings in cotton textiles, 1983-84

Percentage increase
July August August
1933 1933 1934 July 1933- August 1933-

August 1934 August 1934

North: Cents Cents Cents
Mrale ........................................ 28.3 40.9 42.1 48,8 2.9
Female ....................................... 23.1 3.11 37.3 61.3 3.1

South:
M le .........................- -............. 1 99 33.2 33.9 70.0 2.0
Female ....................................... I 1 1 32.0 32.1 100.0 .3

Nox.-From Bureau of Labor Statistcs report on Wage Rates and Weekly Earnings In the Cotton
Textile Industry, table 8, p. 43.

TABLE 2.-Average hourly wage rates in the South for skilled and common labor

1936 193 1929

cents Cents Cents
Common labor ......................................... I.................. 29.0 19.4 233
Skilled labor:

Textile .............................................................. 38.75 21,8 26.8
Industries exclualve of textile ....s................................... 4.9 42.6 35.5
All lndustrie ........................................................ 4.6 32.1 40.9
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Percentage increaae--1935 compared with 1933 and 1989

1533 192

Common labor ...................................................................... 49.4 24.3
Skilled labor:

Textile only .................................................................... 82. 0 44.3
Other than textile ............................................................... 28.8 -. 0
All industries ------------------------------ ---------------------------------- 45.1 14.0

Wage rates derived from an analysis of 400 reports to Southern States In-

dustrial Council from representative manufacturers throughout the South.

TABLE 3.-Induetrial employment in the South

Reports from 400 manufacturing concerns indicate that on June 15, 1933,
there were 106,770 workers; June 15, 1934, there were 111,824 workers; per-
centage increase, 4.7. January 15, 1935, there were 110,826 workers; percentage
decrease, 1.0.
Distribution of industries reporting:

Textile -------------------- 129
Forest products -------------------- 71
Iron and steel ------------------------------------------------- 51
Food products ------------------------------------------------ 26
Stone, clay, and glass------------------------------------------ 24
Chemicals and allied products ----------------------------------- 16
Miscellaneous ------------------------------------------------- 83

Total ------------------------------------------------------- 400

TABLE 4.-Sates and net worth of 400 Southern plant.

sales Net worth

0 months to-
June 193 --------------------------------------------------------- $114,415, 62 $219, 100,92
December 1933 ---------------------------------------------------- 14 414,224 23,849,844
June 1934 ----------------------------------------------------------- 1 l11,8 224.063,070

Percentage increase In sales comparing 6-month periods to June, 83.8 percent.
Sales figures corrected for increase which occurred In wholesale prices between
June 1933 and June 1934, indicate increase of only 15.75 percent. From reports
to Southern States Industrial Council.

TABLE 5.-Analysis of production Southern-Northern location

PRODUCTION OF BAGS IN NORTHERN FACTORY-OCT. 10, 1934

[With white operators sewing small bags to 10-pound bags, Inclusive]

12 operators sewed ------------------------------------- 136, 500
Average per operator ------------------------------------ 11,375
Total amount paid --------------------------------------- $39. 81
Average cost per M -------------------------------------------- $0. 284
1 inspector --------------------------------------------- $2. 80
Cost of inspection per M ----------------------------------------- . 020

Cost per M in Northern plant ---------------------------------. 304
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his goods in open corntition with other manufacturers, As a rule, those manu-facturers reporting indicated that they are in favor of both minimum wages and
maximum hours, since 67.1 percent are In favor of maximum hours and 70.2 per-
cent [r in favor of minimum wages, but it is felt that greater flexibility in the

desigaatlon of hours and minimum wages should be recognized.
III. A subnormal wage should be considered and approved for low-class labor.

A number of manufacturers felt that even greater wage differential should be
granted their industry than is already provided in the codes. Of those In favor ofNational Recovery Administration, 88.8 percent favored a wage differential, andmaijy manufacturers from the border States of Kentucky, Virginia, Arkansas, and
Oklahoma urged that these States be considered in southern classification.

IV. A large portion objected to the domination of the code authorities by thelarge manufacturers of the North and East. They feel that the small manufac-
turer has no voice in the planning and administration of the codes. This pointis of particular importance, when we realize that 26,922 of the 31,425 manufactur-
ing plants in the South employ from 1 to 50 persons, thus definitely placing
southern industry in the small manufacturing group. This group has had noauthoritative voice in the formulation or administration of the codes, for less than10 percent of all code authority members are from the South. Southern industryis being governed and run by the eastern and northern industrialists based uponeconomic conditions in the North, and with little consideration for problemspeculiar to this area.V. Complexity of codes and code authorities should he reduced in order to
avoid confusion occurring when one manufacturing plant must operate underfive or six separate codes with different minimum wages in each. This situationhas been particularly annoying. It not only causes undue hardship to themanufacturer through losses incurred by uncatled for wage increases for certainworkers who are doing practically the same type of work as others under differentcodes; but, discord and discontent have arisen in the ranks of the workers, becausethe same minimum wage is not being paid to those doing approximately the same
type of work and requiring the same degree of skill. Due to competitive con-ditions, the manufacturer has not always been able to raise the minimum wagesto the highest wage prescribed in the codes under which he operates, and in
order to stay in business he has found it necessary to adhere to the wage prescribed
in each code.VI. Those reporting were practically unanimous In their opinion that thereshould be a better administration of codes, and many suggested that complianceshould be handled by the Department of Justice, and that code provisions should.e enforced on large and small alike. There seems to be a great deal of disap-
pointment in the way enforcement has been and Is now being handled. A greatmany manufacturers who are anxious to cooperate and live up to the provisionsof the code are now taking a "what's the use" attitude. This Is a most serioussituation, since it leads to disrespect for the law, and penalizes the manufacturerwho is living up to all of the provisions of the National Recovery Act.VII. An overwhelming majority of southern manufacturers, representing asthey do, the small manufacturer, are against the price-fixing provisions of theNational Recovery Act. They are in favor of open-price schedules and feelthat there should be Government supervision to see that goods are not soldbelow cost. According to southern manufacturers price-fixing Is to the ad-vantage of the large monopolies of the North and East and has worked to theadvantage of this group in eliminating the comparatively small manufacturer
from competitive markets.VIii. The fair-trade-practice provisions of the codes received the approvalof 85.3 percent of those who are in favor of the National Recovery Act orits modification. As one manufacturer states: "The fair-trade-practice pro-visions of the codes, If conscientiously worked out and conscientiously carriedout, can cure many of the evils that have existed and can work not only to thebenefit of the manufacturer but to the consumer as well. We believe thereshould be coordination ad oopetion among the manufacturer in an industry"

Another states that "Industry should be given the right to formulate fair
practice provisions with a minimum of Government supervision to give positiveprotect ion to small industry and sectional industry."Most manufacturers recommend that the codes should contain basic featuresof fair-trade practice, and that each industrial group should have the right toenlarge upon these In the light of their own requirement; but, that such additionsshould be made and governed by the industry itself.IX. Production control is favored by 23.8 percent of those reporting. It seemsthat certain industries are more favorable to this provision than is the group al
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a whole. But, while no break-down of this information was made by industries
by inspection it was learned that members of the paper and pulp industry, and
certain of the textile groups believe this provision to be beneficial to industry.

X. Distribution control was favored by only 13.4 percent; however, many
manufacturers were of the opinion that if production control within each of the
various sections of the country were practiced, that distribution control would
take care of itself.

In summary, it is the concensus of opinion in th- South that the National Re-
covery Administration must be modified or done away with altogether and new
legislation be secured whereby industrial control can be achieved by industry
itself with a minimum of Government supervision and interference.

Summary

In favor Not in
National Nfaor
Recovery Recovery Total
Admtnis- Admints-tration

Percent Percent Percent
lMaximu bowrs------------------------------------------....... 92.2 34.5 67.1
Minimum wages ..................................................... 93.7 39.0 70.2

C) Southern wage differential on sectional basis .......................... 88.8 43.0 9.5

') Wage differential, by size of community .............................. 48.7 23.2 36.5
Price fixing ........................................................... K4 9 6. 9 22. 7
eCollective bargaining--------------------------------------....... 47.0 6.9 29.6Production control ................................................... 33.9 10.7 23.8
Distribution control .................................................. 18.4 6.9 13.4

) Fair-trade practice ................................................... 85.3 27.9 60.4

Percent
In favor of National Recovery Administration as is ................................................. 22.4
In favor of National Recovery Administration, but modified --------------------------------- 34.2
Not in favor of National Recovery Administration ................................................. 43.4

STATEMENT OF GEORGE A. SLOAN, CHAIRMAN CONSUMERS
GOODS INDUSTRIES COMMITTEE AND CHAIRMAN COTTON
TEXTILE CODE AUTHORITY, NEW YORK CITY

(The witness, having been first duly sworm by the chairman,
testified as follows:)

Senator KING. -Mr. Sloan, how much time do you require?
Mr. SLOAN. I would like to have as near 2 hours as I can.
Senator KING. You cannot have it; time is limited. We have

several witnesses and we have to recess at 12 o'clock.
Mr. SLOAN. As much as you can give me, Senator.Senator KING. I think you had better compress it, then you can

put your statement into the record.
Senator COUZENS. Will you please tell us whom you represent and

what you are here for?
Mr. SLOAN. My name is George A. Sloan. I am chairman of the

Consumers Goods Industries Committee, and I am also chairman of
the Cotton Textile Code Authorit Co

Senator CouZENS. Who are the Consumers Goods Industries
Committee?

Mr. SLOAN. The mass of the consumers goods--do you want their
names first?

Senator COuZENS. No; just what their activities are.
Mr. SLOAN. There are 21 of those members. They were elected at

a meeting of some 100 business men of the industries of that kind, as
distinguished from the durable goods or service goods, held here in
Washington last spring, immediately following the general , meeting
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of all of the code authorities. You will recall when there were some
4,000 business men here last March. Immediately following the

)adournment of that convention, at the request of the administrator
ofN. R. A., there was held a meeting of the durable goods manufac-
turers in one meeting, and in the D. A. R. Building, we held a meeting
of the consumers' goods manufacturers, and at the request of the
administrator, that group of about 100 businessmen selected this
copmittee to represent them in dealing with policy matters concerning
the N. R, A.

The committee has met frequently during the past year, and
immediately after its election, spent the greater part of 2 weeks in
Washington working with General Johnson and his associates with
respect to the administration of N. R. A.

senator KING. Were any of those men from the South?
Mr. SLOAN. Yes, indeed, sir. I will give you a list of the committee.
Senator KING. Put them in the record.
Mr. SLOAN. I will file in the record a list of the committee and I shall

also be glad to offer a complete list of some 222 consumers' goods
industries, with which we have been working.

(The same will be found at the conclusion of Mr. Sloan's testimony.)
Mr. SLOAN. May I say, Senators, that what I shall say here, or the

resolution to which I shall speak that was adopted by the Consumers'
Goods Industries Committee, was approved by all of the members of
this committee with the exception of about two or three. One has
been ill for 5 weeks, and we could not reach him. Two-I will mention
their names-Mr. Du Pont, of the chemical industry in Wilmington,
while not approving of the resolution, authorized me over the long
distance the night before last to say to the committee that he would
not object to the continuance of N. R. A. as an emergency tapering-off
proposition for a period of a year, but he thought it would be unfair
and unreasonable for the new act to contemplate the imposition of
codes on industries where a majority of those industries felt they did
not require a code.

Mr. Francis of the General Food Corporation approves Mr. D'
Pont's statement.

Here is the list of the committee, sir.
Senator KING. Include that with your testimony.
(The same will be found at the conclusion of Mr. Sloan's testimony.)"
Mr. SLOAN. Because the membership of this committee is composed

largely of executives and some directors of code authorities, all vitally
concerned in code administration, we have had occasion to sudy very
closely the process of many codes under the N. R. A. As the result
of our combined experiences and following a series of meetings, we
adopted a resolution which was filed with Senator Harrison or the
committee some days ago. I will not read the resolution at this time,
Senator King, because I wish to talk to certain aspects of it in the
course of these remarks.

Let me say, though, that ih addition to the members of this coin-
mittee-

Senator LA FOLLY: TE (interrupting). Can you state briefly, Mr.
Sloan, the purport of the resolution?

Senator COUZENS. How long would it take you to read it?
Mr. SLOAN. I will read it hurriedly. I do not believe it will take

me very long.
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I think it would help if I read you the names of the committee, so
that you will see the industries represented on it..

Senator CouzENs. I would lil-e you to read it.
Mr. SLOAN. I may say that I am chairman of the committee.

I am not in the employ of the committee, however.
Then there is-
Louis E. Kirstein, dry goods, of William Filene's Sons Co., Boston, Mass.
J. D. A. Morrow, bituminous coal, of the Pittsburgh Coal Co., Pittsburgh, Pa.
C. C. Carlton, automotive parts, of the Motor Wheel Corporation, Lansing,

Mich.
L. C. Smith, ice, of the National Association of Ice Industries, of Chicago, Ill.
Clarence Francis, vice president of the General Foods Corporation, of New York.
George Mead, paper, of the Mead Paper Co., who was formerly chairman of

the Industrial Advisory Board here in Washington for 1 year.
Mr. Roger Selby, of the Selby Shoe Co., Portsmouth, Ohio.
Mr. Lamont du Pont of Wilmington, Del., chemicals.
Mr. S. A. Herzog, of tle photographic supplies industry, located in New York.
Mr. W. M. D. Miller, president of the Lehigh Wholesale Grocery Co., Allen-

town, Pa.
Mr. George M. Gales, of the Liggett Drug Co., of New York.
Mr. S. L. Wilson paper manufacturer, Holyoke, Mass.
Mr. J. Franklin McElwain, shoe manufacturing, Boston, Mass.
Mr. Peter Van Horn, chairman of the Silk Code Authority.
Mr. Arthur Besse, chairman of the Wool Code Authority, and head of the

National Association of Wool Manufacturers.
Mr. Earl Constantine, representing the Hosiery Association.
Senator KING. Is that a hosiery producer?
Mr. SLOAN. He himself is not.
Mr. Harold Boeschenstein, vice president of the Owens Illinois Glass Co., of

Toledo Ohio.
Mr. Roscoe Edlund, of the Soap & Glycerine Products Association.
Mr. Henry Stude, of the bakers' industry. I think he is a baker himself; I

am not sure.
That is the list.
Senator COSTIGAN. What types of goods do you exclude from

so-called "consumer" goods?
Mr. SLOAN. Broadly speaking, all durable goods and all service

industries.
Senator BARKLEY. How long do goods have to last in order to be

called durable?
Mr. SLOAN. I say durable in the sense of heavy good, like steel

or automobiles.
Senator BARKLEY. Of course there is no straight line.
Senator COSTIGAN. All others are presumably covered by your

organization?
Air. SLOAN. I should say in the free broad classifications of indus-

tries in this country, the service goods, durable goods, and other
than those we cover them all.

Senator BLACK. Mr. Sloan, I did hear who the southern repre-
sentatives were on that committee. I thought you said there were
some from the South.

Mr. SLOAN. First of all, as chairman of the committee, I om from
Tennessee.

Senator BLACK. Where do you live now?
Mr. SLOAN. I live now in New York. I have since I was head of

the cotton textile institute before I resigned.
Senator BLACK. Is there any representative of the South who lives

there? I was simply interested because Senator King asked you.
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Mr. SLOAN. I answered him promptly yes, because, frankly I was
thinking of the industries. Of course, answering your question spe-
cifically, I do not see any actually living in the South or who come
from the South.Senator BLACK. There should be, should there not, if they are go-

in to have the committee representing industry?
Mr. SLOAN. What happened, Senator, was there were 100 of these

business men from these various industries in the D. A. R. Building
that elected a nominating committee which brought in these com-
mittee names, and they were adopted by the group present.

Senator BLACK. Do you not think that each section of the country
should be represented on any committee that is supposed to represent
the entire country?

Mr. SLOAN. In practically every case here, these gentlemen are
prominent in their own code authorities or industries and they speak
for industries that are certainly in the South as well as in the North.

Senator BLACK. The industry might be in the South and the man
might not be in the South. That is one of the troubles of the South.
Is there anybody there that actually lives in the South?

Mr. SLOAN. That I cannot answer off-hand.
Senator KING. Mr. Edgerton is not there, is he?
Mr. SLOAN. No; Mr. Edgerton is not.
Senator KING. Or any of these industries that he represents in the

14 States?
Mr. SLOAN. Well, Senator King-

- Senator KING (interposing). Is he?
Mr. SLOAN. I am chairman of the Cotton Textile Code Authority,

and I should say that two-thirds of our industry, at least that, is
located in the South, and I was selected by the southern members of
that industry as well as the New England members to be the chairman
of the code authority. And the southerners on our code- I should say
the membership of our code authority is about 75 percent southern,
as far as the spindlage is concerned.

Senator BARKLEY. You mean they own the factories but live up
North?

Mr. SLOAN. Oh, no. I beg your pardon. They live in the South.
Senator BARKLEY. They do?
Mr. SLOAN. Yes, sir.
Senator KING. Mr. Edgerton testified there were 6,255 code

authorities, and of the entire number, only 480 were from the 14
States that he represented.

Mr. SLOAN. I cannot speak for all of the industries as to the
representation. I can say that for the cotton textile industry, there
are 35 members of the code authority. There are about 25 members
of our code authority running cotton mills, and at least two-thirds of
them are from the South.

Senator LA FOLLETTE. Are some of the people on that committee
connected with so-called "trade associations"?

Mr. SLOAN. There are, sir; three or four of them.
Senator LA FOLLETTE. Then in that respect, insofar as the trade

association has membership in the Southern States, they would be
representative of those concerns?

Mr. SLOAN. They do. And, Senator La Follette, I am glad you
asked me that question, because the question has been raised some-



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1621

times a to what right a trade-association man has to speak for an
industry. I would like to put a simple question to this esteemed
body: How long do you think a president or a secretary of a trade
association could hold his job if he did not reflect the prevailing
sentiment in that industry?

Senator BLACK. That may be true, but what is the prevailing
sentiment? How are they permitted to vote in the trade associations?
Do they permit each unit irrespective of size to have an equal vote?

Mr. SLOAN. I think that is true of the best associations; yes.
Senator BLACK. Which association does that?
Mr. SLOAN. In the cotton textile industry, Senator, the votes are

according to 25,000 spindles. In other words, a little fellow-we eall
30,000 spindles and less a small mill-as they vote. Eacb 25,000
block of spindles has a vote on any problem that comes up, as an
industry-wide problem. We go beyond that-that right to my
knowledge has never been exercised in our industry in any proceedings
in the institute, and the little fellows vote count almost as much as the
man that has a half a million spindles.

Senator BLACK. Then it is your belief that the codes were formed
by giving each unit of each industry irrespective of its size, an equal
voting strength with each other unit?

Mr. SLOAN. It is myopinion, sir, that the group that presents a
code for an industry should be truly representative of that industry.
It should represent all sections, it should rep resent the little fellow as
well as the big, the middle size, and so forth.

Senator BLACK. Truly representative is the point that came up
originally in the bill. What I was getting at is, do you favor a provi-
sion in a new bill if one is created, which gives to each individual unit
and each business an equal voting strength in the code with each other
unit, irrespective of the volume of business or the size of the manu-
facturing enterprise?

Mr. SLOAN. M only hesitancy is, Senator, that I shz.Ad not like
to speak for all industries in answering that question.

Senator BLACK. Your individual opinion.
Mr. SLOAN. In the cotton-textile industry, I can assure you that

the leaders among the little mills and among the big mills would
approve of that kind of a proposition.

Senator BLACK. Do you approve, personally of that being in the
law? Not speaking for your organization. I ask that because I
offered an amendment of that type before and it was defeated, and
I intend to offer it again.

Mr. SLOAN. Under the N. R. A., that in the formation of any rules,
that the votes should be by units regardless of the size?

Senator BLACK. Certainly.
Mr. SLOAN. I personally can see no objection to that.
Senator BARKLEY. The point is, why should that not be objection-

able? If is to be truly representative, why should a factory that has
a hundred people working for it have the same voice as one that has
10,000?

Mr. SLOAN. I can explain my hesitancy. Perhaps you should look
upon it from the standpoint of the number of employees. Let us take
a very small undustry; let us assume that you had an industry with
only three manufacturing units. Let us take an extreme case that
one of those units only had 15 employees, and the other had or 3
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thousand. Do you think that that man with 15 or 20 employees
should have as much to say about the rules governing that industry
as the 2 with 6,000 employees?

Senator BLACK. Suppose you are going to go on the number of
employees, why not let the employees fix the codes, if we are goingto
judge the voting strength by the number of employees. Would that
be helpful?

Mr. SLOAN. If the employees wish to take over the business and
put up the capital today, Senator, I should think that most business
men would be perfectly willing to let them.

Senator BLACK. I have an article which has just been written by
a man that helped to organize the Steel Corporation, and who was
the vice president of it, and who helped to organize the Midvale
Steel, who advocates that business should give to employees an equal
voting strength on the board of directors. Do you think that that
would be wrong?

Mr. SLOAN. I do.
Senator BLACK. You would be opposed to that?
Mr. SLOAN. I would be opposed to that. I think that the method

that has been set up under the administration-this is an industrial
recovery act. You are dealing with industries-

Snator BLACK (interposing). You are also dealing with em-
ployees.

Mr. SLOAN. That is correct, sir. In the preparation of any code,
every code that I know anything about, your employees have been
represented around the council table with General Johnson and with
his associates in the preparation of those codes. And in our case
they sat through all of the preliminary discussions before we came to
the public hearing and they were there and were heard there.

Senator BLACK. The question was asked by Senator Barkley as
to whether it would be fair to let these units each have a separate
vote. Did you know-I cannot recall the exact figures, but I will
g ut them in the record-that there are five or six counties of the United

tates where between 40 percent and 50 percent of all industry is
concentrated?

Mr. SLOAN. I did not know that.
Senator BLACK. You did know that there is a vast concentration

of industry in the Nation, and that when we pass laws to govern
industry, if we pass them in the way the Constitution originally
intended, that each State has an equal voting strength with each
other State?

Mr. SLOAN. I did not know that there was such a vast concentra-
tion. For the past 8 years I have labored with an industry where
that is not true. The cotton-textile industry is scattered from Maine
to Texas, and you have many important textile-producing States
from Maine to Texas. It is vital to the life of New England and it
is vital to the whole South and part of the Southwest.

Senator BLACK. Do you think in passing on the codes, since we
are turning over to them the authority and the power to make laws
regarding an industry, that each State having an industry in it,
should have an equal voting strength with each other State in the
same way that a law would be passed in the Senate and the Con-
gress?

Mr. SLOAN: I do not think sn, sir. You are speaking of a particu-
lar code now?
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Senator BLACK. I am talking of laws that are passed and all codes.
Senator KING. Any code; all codes.
Senator BLACK. That is the way laws have to be passed if we

follow the original plan adopted when they had a considerable
controversy whether they would adopt a constitution.

Senator HASTINGS. Let us find out whs Mr. Sloan's attitude is.
Perhaps he does not feel that way.

Senator KING. I think it is a proper question.
Senator BARKLEY. I think it ought to be said in that connection

that equal representation only obtains in the Senate. In the House
it is proportionate representation.

Senator BLACK. That is correct, but there is one House that has
to vote on it where it is equal.

Senator BARKLEY. And one where it is unequal.
Senator BLACK. I am asking if you think there should be an equal

voting strength created to the States that have a small number of
industries in the formation of the code?

Mr. Sloan. I do not know that I get your question. If your ques-
tion is this, that if you have three manufacturing plants in a par-
ticular industry in your State of Alabama, and Senator Couzens here
has 100 manufacturing concerns making the same product, do you
mean to ask me the question, do I think that Alabama should have
as much to say in the preparation of that code as Michigan?

Senator BLACK. I mean this: That codes formulate laws, although
we call them rules, but they have the effect of laws. If those laws
governing that industry were passed in Congress, each State would
have two Senators to vote on it irrespective of the volume of the
business in each State. Do you believe that in the formulation of
codes and rules, we should abandon that old constitutional principle,
or should we give to each State an equal voting strength in that code
authority?

Senator CouzENS. Is it not possible that Michigan could vote down
the proposition that Alabama proposed?

Mr. SLOAN. I think as a practical proposition, it probably would.
Senator BLACK. It is also probable that Alabama might have a

chance to vote, and Alabama and the other States with small indus-
tries might have a chance to vote down the others.

Mr. SLOAN. Senator Black, I do not think your method would be
practical.

Senator BLACK. That is what they said originally when they argued
about the Constitution.

Mr. SLOAN. Let us see what has actually happened in the adminis-
tration of codes who have formulated rules. You and I are very
much interested in the cotton-textile industry. There are 75 percent
of the cotton manufacturers in the South. They have just that much
say-so in everything that concerns this code. The South has just
that much of a vote as against New England in anything that concerns
this code. I think that is fair.

Senator BLACK. Do you think then that it would not be fair to
give each State an equal voting strength with each other State in the
formulation of rules governing the codes?

Mr. SLOAN. I do not think it would be fair because it does not take
into consideration the extent of manufacturing of each State.

Senator BARKLEY. I suggest that Mr. Sloan be allowed to make his
statement, otherwise he will never get through with it.
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Mr. SLOAN. I was asked to present this resolution.
This is the resolution of Consumers' Goods Industries Committee

re extension of N. I. R. A., adopted at a meeting of that committee in
New York, March 20, 1935.

Whereas the Consumers' Goods Industries Committee consisting of 22 members
and alternates, elected in March 1934 by a general meeting of code authorities of
consumers' goods industries held in Washington, represents a vast area of the
manufacturing industries in the United States; and

Whereas those industries have a vital concern in pending proposals for the ex-
tension of N. I. R. A.; and

Whereas the future of the N. R. A. has been the subject of intensive study and
frequent meetings of the Consumers' Goods Industries Committee: Therefore
be It

Resol,ed, that the chairman of the Consumers' Goods Industries Committee
transmit to the Senate Finance Committee with the request that it se incorporated
in the record of the pending hearings on the N. I. R. A. the following statement
expressing this committee's considered judgment of the matter:

1. Industry, labor, and the public have adjusted themselves to the codes.
To abolish the codes now would check recovery, destroy confidence, and probably
create another downward spiral of bottomless deflation and financial chaos.

2. The N. I. R. A. should be extended for a further trial period of 2 years for
the following rL' ,rns:

(a) The provib,uns of codes relating to hours and wages, the abolition of child
labor, and other unfair conditions, have been enormously beneficial to labor. In
the present economic emergency it is essential that they should be continued to
prevent the resumption of the downward course of wages and contraction of
employment and purchasing power, at least until greater experience had indicated
a permanent policy.

(b) To put a bottom under wages alone, however, is not enough. You cannot
stabilize hours and wages unless you stabilize the source from which these wages
flow. During the emergency which still continues, it is necessary to check com-
petitive practices wldch are destructive of the stability of industrial units and
which, prior to the codes, were making it almost impossible for numerous con-
cerns, particularly the smaller ones, to survive.

I shall tell you about the small concerns in the cotton industry in a
minute. I have reports on them,

The flexible provisions of the N. I. H. A. make possible policies and provisions
which need to be made available during emergencies with minimum delay, for
preventing or mitigating the effects of undue and harmful disruption of prices and
for adjusting the use of productive facilities in overcapacitated industries to
what the market is able to absorb.

If the code provisions which have to a measurable extent succeeded in stabilizing
business were now swept away, in our judgment there would be a return to that
failing of confidence, contracting of credit, depleting of capital, and falling off in
wages all of which are now being held in check.

3. To make the administration of an extended N. I. R. A. more effective it is
desirable to strengthen the present compliance provisions. The N. I. R. B. or
some agency thereof should thave power:

(1) To proceed directly, in its own name, for injunctions and for civil penalties
against code violators;

(2) To hold hearings and issue orders against code violations; which orders shall
be enforceable by the courts;

(3) To allow voluntary agreements for the payment of penalties or liquidated
damages enforceable by the parties themselves, but only against those who agree
to be bound thereby.

4. In the administration of the N. I. R. A. no rigid general rules affecting code
provisions should be prescribed. AU rules should be flexible, varying according
to the circumstances in particular industries, and should not be imposed without
the consent of the industry affected.

5. The committee is strongly opposed to any law prescribing either a 30-hour
week or any other rigid limitations as to hours or wages. It believes that such
legislation xs uneconomic, impracticable, and dangerous.

Senator KNG. Is that the entire resolution?
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Mr. SLOAN. Yes, sir; that is the resolution. That resolution not
only has been approved by the members of the committee to which
I referred, but I would like to read these expressions of approval from
some of the large industries.

First of all, the Wholesale Dry Goods Institute, which represents a
consumer industry for our industry, in other words, they buy cotton
goods from us. Mr. Flint Garrison, the head of that organization,
replies:

The resolution would be approved by not less than 80 percent of the members
of the wholesale dry goods trade.

Another consumer industry, that is the converters who convert the
cotton cloth and then sell it, we will say, to the garment manufac-
turer, the Textile Fabrics Association, reports:

This association consisting of over 150 producers and converters having 10,000
employees through its Board of Directors approves and endorses the resolution.

Here is a report from a durable-goods industry, the Brick Manu-
facturers Association, with 1,000 concerns:

Executive committee of Brick Manufacturers Association of America endorses
resolution.

Senator KING. May I interrupt right there? Do you know that
the brick manufacturers have increased the prices of'bricks in some
places more than a hundred percent?

Mr. SLOAN. I did not know that, sir. As I say, they are not in
the consumer goods groups. I have not discussed their problems
with them.

Senator KING. Proceed.
Mr. SLOAN. Mr. W. D. Anderson, representing the southern branch

of our industry and a manufacturer himself, and Mr. Earnest Hood
a manufacturer in Salem, Mass., and president of the National
Association of Cotton Manufacturers, representing the New England
branch of the industry, have both approved this resolution.

Mr. Harvey Williams may be recalled by some of the members of
this committee, certainly by Senator Walsh if he were here, was the
chairman of a committee of some 75 small industries that came to
Washington in 1932 to try and obtain relief for industry at that time.
Mr. Harvey Williams is in business for himself in drop forgings,
durable goods. He is president of the American Supply & Manu-
facturers Association and chairman of the Institute of Wrench
Manufacturers. He replied:
. As your committee seems to be about the only representative of industry that
reflects as well as you do what I think is the real viewpoint of the masses of
industry, I cannot congratulate you too heartily and only wish I could have
been of more tangible assistance.

The paper industry, the American Paper and Pulp Association,
states:

We are in receipt of votes from 21 of the 24 divisions. Nineteen of these
approve the resolution.

Then we have from another of the group of durable goods industries
copper and brass companies, such as the Bridgeport Brass Co. of
Bndigeport, Conn., the Copper Range Co., of Boston, Mass., Phelps
Dodge Corporation, C, G. Hussey & Co., Boston, and the Revere
Copper & Brass Co., of New York, and the Seymour Manufacturing
Co., of Seymour, Conn.
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In our own situation, we sent out a memorandum of this resolution
to the cotton mills of the country.

Senator LA FOLLErE. Did you read all of the replies that you had
received?

Mr. SLOAN. I have not read all of them.
Senator LA FOLLErrE. I think they might be incorporated in the

record.
&Mr. SLOAN. I will be very glad to submit them.
(The same are as follows:)

National Container Association: "The National Container Association with
12,000 employees before code and 16,000 after on same production heartily endorse
resolution of Consumers' Goods Industries Committee."

Cap and closure industry (29 companies, 4,769 employees): "Approve resolu-
tion of Consumers' Goods Industries Committee."

Coffee industries (850 companies, 15,000 employees.): "The resolution adopted
by Consumers' Industries Committee is entirely consistent with the expressed
views of the coffee industry."

Cooking and Heating Appliances Industry Code Authority: "Resolved that
to insure the continuous operations of the act, codes be continued in general in
their present form subject to amendments which may be proposed by industry."

Glass container industry (44 companies, 25,216 employees): "Glass-container
industry approves resolution."

Groceries and Chain Store Review: "I believe that 90 percent of the grocery
industry would approve the extension of a new act containing the features enu-
merated in your resolution."

Hair and jute felt industry (18 manufacturers, 1,694 employees): "90 percent by
actual count of all manufacturers in industry voted approval National Recovery
Administration in its present form until expiration * * * and after * * *
with modifications in agreement with resolution approved by your committee."

Macaroni Code Authority: "Resolution identical almost to Consumers Goods
Industries Committee resolution submitted to Senate Finance Committee."

Boot and shoe manufacturing industry: "It is my personal opinion that a con-
siderable number of the members of the planning and fair practice committee for
this industry are in substantial agreement with the resolution of your committee."

Silk Textile Code Authority: "I am satisfied majority of our industry would
approve resolution."

Slit Fabric Manufacturing Industry: "This code authority is fully in accord with
resolution of Consumers' Goods Industries Committee re extension of National
Industrial Recovery Act and wishes to emphasize particularly its endorsement of
section 2B of the Resolution."

Mayonnaise Industry: "Resolution almost identical to resolution of Consum-
ers' Goods Industries Committee submitted to Congress."

Peanut Butter Code Authority: "It is my belief that fully 90 percent of the
peanut-butter manufacturers would endorse the resolution."

Ice Industries Code Authorities: "I have had literally hundreds of copies of
communications, many of them by telegraph, to members of the Finance Com-
mittee • * * (endorsing continuation of National Recovery Administra-
tion.)"

Code Authority Cotton Cloth Glove Manufacturing Industry: "We whole-
heartedly endorse all of the recommendations of the Consumers' Goods Industries
Committee".

Furniture and Floor Wax and Polish Code Authority: "The respective code
authorities for these industries give their complete approval of the resolution."

andle Manufacturing Code Authority: "At least 80 percent of the members
join you enthusiastically in the resolution."

Newsprint Code Authority: "Adopted resolution very similar to Consumers
Goods Industries Committee."

Broom Manufacturing Code Authority: "Believe at least 70 percent production
of broom industry appreciate and will approve the recommendation of the
President that the National Recovery Administration be extended."

Wholesale Coal Code Authority: "Opinion chairman and secretary Is that
wholesale coal industry would subscribe to resolution."

Crepe paper industry and drinking straw Industry: "These industries are
already on record as favoring extension of National Industrial Recovery Act."
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Disc bottle cap, liquid-tight container, and sanitary closure industries: "These
industries favor extension of the National Industrial Recovery Act and in my
opinion would subscribe to policies expressed in your resolution."

Tag manufacturers: Acme Tag Co., Minneapolis, Minn. Adams Suteliffe Co.,
Pawtucket, R. I. Allen Bailey Tag Co., Caledonia, N. V.; American Tag Co.,
Chicago, Ill.; Atiant Tag Co Neenah, Wis.; Campbell Box & Tag Co., South
Bend, Ind.; Central Tag Co., bhicago, Ill.; Commercial Press, Inc., Southbridge,
Mass.; Cupples Hesse Envelope & Litho. Co., St. Louis, Mo.; Dancyger Safety
Pin Ticket Co., Cleveland, Ohio; The Denney Tag Co., Westchester, ta.; Denni-
son Manufacturing Co., Framingham, Mass.i Eastman Tag & Label Co Los
Angeles, Calif.- Ennis Tag & Printing Co., Ennis, Tex.; H. M. Gifford Manu-
facturIng Co., Philadelphia, Pa.; Haywood Tag Co., Lafayette, Ind.; The Howard
Print Inc., Brockton, Mass.; International Tag & Sales Room Co., Chicago,
Ill.; international Ticket Co., Newark, N. J.; Keystone Tag Co., Westchester,
Pa.; A. Kimball Co New York, N. Y.; The J. L. May Co., New York, N. Y.,
Michigan Tag Co., brand Rapids, Mich.; Michigan Ta Co., Detroit, Mikh;
National Tag & Label Corporation, Cambridge, Mass.; National Tag Manufac;
turing Corporation, Dayton, Ohio; Reynurn Manufacturing Co Philadelphia-
Pa.; Robinson Tag & Label Co., New York, N. Y.; Salisbury Manufacturing
Co., Pawtucket, R. I.; Tageraft Corporation, Lancaster Pa.; United Tag Co.,
Philadelphia, Pa.; Waterbury Buckle Co., Waterbury, Conn.

Mr. SLOAN. I should also like to place in the record the following
telegram:

Nuw YORK, N. Y., April 19, 1935.
GEORGE A. Str~AN:

Received following telegram this morning from William A. Hollingsworth
president Retail Tobacco Dealers of Ameiica. Retail Tobacco Dealers of
America National Association of Tobacconists representing 780,000 retail outlets
selling tobacco products In every State endorse resolution recommending Con-
gress to extend National Industrial Recovery Act adopted by Consumers Goods
Industries Committee. If N. I. R. A. is not continued, entire tobacco industry
will stiffer irreparable harm. Loss leader practitioners and price cutters anxiously
waiting expiration of N. I. R. A. to inflict former predatory practices upon trade.
Unless N. I. R. A. is continued wholevile reductions in wages increasing hours
of employment and discharging of workers will take place. 3. P. BABCOCKr.

Mr. SLOAN. We sent out the mimeographed form of the resolution,
and we have heard from 14 000,030 spindles. There are about
25%/ million active s indles in the United States.

Senator KING. What wns the form of your questionnaire?
Mr. SLOAN. I will submit that and put it in the record, sir.
(And the same is as follows:)

THE COTTON TEXTILE CODE AUTHORITY,
New York, N. Y., April 1, 1935.

[Vitally Important)
GEORGE A. SLOAN, Chairman.

DEAR Sin: There is enclosed herewith a copy of a resolution which was unan-
imously adopted at a meeting of the consumer goods industries committee, of
which I am chairman, held in New York City on March 20, 1935. I believe
that this resolution embodies basic principles which the Cotton Textile Code
Authority, among many others, has consistently stood for since the inception of
the recovery program. I refer particularly to the provisions of our code which
make possible the two-shift limitation and other efforts to balance production
with demand. You will note that the committee is unalterably opposed to a
30-hour shift which is now being urged in Congress as an alternative to the
National Recovery Administration.

A determined effort is being made in some quarters to practically restrict the
code under the new National Recovery Administration to hours, wages, elimi-
nation of child labor, and collective bargaining, and to forbid all forms of pro-
duction control, including machine-hour limitations. Of course, you realize that
If this latter view is to prevail it would open the door to three- and four-shift
operation and an enormous increase in the present overcapacity of our industry.

11GT785-r 5--29
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In order that I may know the extent to which the enclosed resolution repre-
sents the viewpoint of the cotton-textile industry, I would greatly appreciate
your advising me promptly (preferably by wire) whether you approve or dis-
approve the enclosed resolution.

Faithfully yours, GEo. A. SLOAN.

P. S.-I would also appreciate your advising me in the same reply whether
ypu approve or disapprove the efforts now being made by the Cotton Textile
Ode Authority to obtain relief from the processing taxes, increasing Japanese
importations, and to secure protection for our export markets in the Philippines,
Cuba, and Central and South American countries.

Mr. SLOAN. Twelve million and thirty-six thousand spindles ap-
r roved the resolution, 2,000,000 opposed the resolution. That is a
total of 14,000,000 that we have heard from, or at least 50 percent of
the industry on that circular.

Senator BLACK. Do you know how those 2,0000,00 were divided?
Has that been analyzed? That might be interesting.

Mr. SLOAN. I might analyze it to this extent, sir. The percentage
of spindles in favor of the resolution, 85 percent, and those opposed,
14.7 percent.

In the small mills-that is, less than 30,000 spindles-we heard from
124 of those in favor, and only 19 of those mills opposed; in other
words, in the small-mifi classification, 86.7 percent favored and 13
percent opposed the resolution.

Senator BLACK. No division as to the location of the mills?
Mr. SLOAN. I have no division as to the location. It could easily

be provided. As a matter of fact, I will leave here a list of the mills
approving it, and they are by States, if you would like to have that.

Senator BLACK. I just want it if it is in such form that you could
put it in.

Mr. SLOAN. It is in such form.
Here they are by States.
(The list referred to will be found at the conclusion of the morning

session.)
Senator KING. I want to read for the record as part of this ques-

tionnaire of the Cotton Textile Code Authority. [Reading:]
A determined effort is being made in some quarters to practically restrict the

code under the new National Recovery Act to hours, wages, elimination of child
labor, and collective bargaining and to forbid all forms of production control,
including machine-hour limitations. Of course, you realize that if this latter
view is to prevail it would open the door to three- and four-shift operation and
an enormous increase in the present overcapacity of our industry.

Mr. SLOAN. That persistent effort I was referring to was, of course
understood by our industry, Senator. Mr. Watson, who appeared
before this committee, of Johnson & Johnson, represents a mI that
has persisted, from the day this code was approved, to remove the
two-shift limitation in the code. I would like to say a word about
that, if I may, later.

In this resolution the committee has declared itself in the belief
that "to abolish the codes now would check recovery, destroy confi-
dence and probably create another downward spiral of bottomless
deflation and financial chaos."

It is an American characteristic to forget. We have come so far
in a comparatively few short months that it is difficult to remember
those critical days of late 1932 and early 1933-banks closed or cos-
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ing, idle plants and mills, a steadily contracting economic life, and no
one able to see the end.

Why was that so? Many reasons could be given, but certainly the
practical reason was that there was a falling off in demand for prod-
ucts. What did that do? Everyone that had any goods to sell or
had his own labor to sell had more of it to sell than could be bought.
There followed a desperate scramble to get as much share as possible
of the inadequate demand.

Then this happened: A factory would go to its workers and say,
"We can only keep in business if we reduce wages. Shall we close
down or shall we reduce wages?" And they accepted a reduction in
wagds, and the competitor had to do the same, and the other compet-
itor the same, and then there was a vicious cycle that was going on
and on and on, and wages had reached in some sections, and in prac-
tically all industries, a very low level.

Senator METCALF. Does the importation of these cotton goods
affect your cotton mills here?

Mr. SLOAN. Very seriously, sir. Senator, I will have a word to
say about that.

What did that situation do to capital? The Research and Planning
Division of the National Recovery Administration recently made a
statement that there was a $9,000,000 000 shrinkage in 1932. Credit
shrank, and so far as the durable-goods industries are concerned, the
consumers' industries, the industries which we represent, could not
buy from them, we could not make the replacements and improve-
ments, because we did not have the money to do it with.

Senator KING. There was a shrinkage also in the value of agri-
cultural land.

Mr. SLOAN. That had a bearing on the whole situation.
Senator KING. And a shrinkage in the value of real estate and of

stocks.
Mr. SLOAN. That is correct.
Senator CONNALLY. You did not mean there was any shrinkage in

the actual capital, the physical capital, but in the values?
Mr. SLOAN. In the values there was a $9,000,000,000 drop in values.
Senator CONNALLY. We still had the same plants.
Mr. SLOAN. We still had the same plants, but what were they

worth? Many of them going on the scrap heap.
Senator CONNALLY. I understand that, but I just want to under-

stand what you mean.
Mr. SLOAN. It is our contention that these were the questions that

Congress had to answer, and that was the situation that led to the
National Industrial Recovery Act. The depression, with resulting
destructive competition, was creating downward pressures that were
irresistible. Employers in many industries who desired to maintain
good wages and fair working conditions were unable individually to
check this downward spiral. Hazards were created for society as a
whole.

My own industry, the cotton-textile industry, was typical. Effi-
ciency, or the lack of it, had little or no bearing. Overcapacity and
the threat of overproduction in the fact of shrinking demand, with
resultant price cutting, forced reduction in wages, increased working
hours to reduce costs, impaired capital, and wrought a e-mplete
break-down in confidence.



1630 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

The question was, Should we let nature take its course to our certain
national ruin, or should we attempt to formulate such constructive
collective action as would check the downward spiral?

We maintain that what the Congress did here was the answer.
The answer to this emergency, to the everlasting credit of the Congress
which enacted it, was the National Industrial Recovery Act. That
act became law on June 16, 1933. It is unthinkable that any reason-
atle person should expect a situLtion which had been years in the
making could be met fully in the short time that has since elapsed.
Codes were evolved at a great effort and under the heavy pressure of
the dire emergency. As to many, there has not been time to suffi-
ciently gage their values or appraise their deficiencies. But experi-
ence has shown beyond doubt that to jettison codes now would throw
many industries back toward the demoralization which occasioned this
act.

Some accomplishments have been demonstrated beyond question.
As the Consumers' Goods Industries Committee declared in its
resolution, now before this committee-
the provisions of codes relating to hours and wages, the. abolition of child labor
and other unfair conditions have been enormously beneficial to labor. In the
present economic emergency it is essential that they should be continued to
prevent the resumption of the downward course of wages and contraction of
employment and purchasing power, at least until greater experience has indicated
a permanent policy.

Expressed in its simplest terms, two major purposes of the act were,
first, to effect reemployment by shortening the work week of those
still employed, and, second, to place a floor under minimums of labor
below which competition, however destructive, could not drive wages.
Certainly in these respects it has justified the faith of its sponsors.

Again turning to the cotton textile industry as typical, a comparison
of pre-code andpost-code operations are impressive.

Would like to have the Senators have this, because you have asked
some questions here this morning that this chart [indicating] will
answer. I won't go over that, except to tell you briefly what it
shows:

First, that under this code more than 100,000 additional workers
were on our pay rolls as of January 1 of this year than in March 1933,
and the employment level nearly equalled that of 192q.

Second, hourly wage rates were more than 70 percent higher than
precode levels.

I wish to make the point that that was for the whole industry.
There was an average increase of 70 percent for the whole industry,
North and South.

Third, the weekly income-purchasing power-of cotton-mill
workers, adjusted for changes in living costs, was appreciably higher
than in 1929.

In our industry the work week was reduced from 48 hours in the
States familiar to Senator Metcalf here, 54 in some of the other New
England States, 55 in some southern, and 60 in one Southern State,

one Southern State with no restrictions as to hours of labor.
Senator 'CLARK. What is the explanation of that very abrupt drop

in both the number of persons employed and the weekly earnings per
iployee, the total wages paid, and cloth processed in the latter part
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Mr. SLOAN. That was during the cotton textile strike early last
fall. This very sharp drop was caused by a strike that was on for
about 2 weeks, and you will see exactly what happened to the earnings
and the amount of cotton processed.

These notable benefits for labor, attributable to N. . R. A., wre
accomplished, it should be emphasized, in the face of the facts that
the cost of raw material had been increased nearly 100 percent-we
are not objecting to that-that the labor cost of processing a bale of
cotton had increased 80 percent under the code, and that one employee
on the average processed only 13 bales of cotton in the first year under
the code as against 18 bales in the year preceding the code.

How was all this possible? Because N. I. R. A. embodied a prin-
ciple which the Cons umers' Goods Industries Committee believes
must be an integral part of any such economic legislation.

That was the principle, we say, that to put a bottom on wages alone
is not enough. The flexible provisions of the N. R. A. make possible
policies and provisions which need to be made available during emer-
gencies with minimum delay, for preventing or mitigating the effects
of undue and harmful disruption of prices and for adjusting the use
of productive facilities in overcapacitated industries to what the
market is able to absorb.

The need of a measure to deal with overcapacity is illustrated by
conditions in the cotton-textile industry. In the ulls of the industry
there are in place approximately 30,000,000 spindles. A demand for
cotton goods equivalent to that of 1929 could be readily satisfied by
the operation of 15,600,000 spindles if run 24 hours a day.

This overcapacity, even if we allow for the fact that many small
mills are so located that there are no housing facilities available to
accommodate employees for continuous operation, is enormous. It
resulted largely from war conditions-I might say that before the
war, the cotton-textile industry was largely a single-shift industry,
with some notable exceptions, but, by and large, I should say that
certainly 85 percent or more was single shift. The war, with its
unusual demands, came along and the industry almost over night
became a two-shift industry. After the war was over, that, of course,
left us with great overcapacity.

Senator KING. We had that same situation in farms.
Mr. SLOAN. The same situation exactly.
The devastating results of the overcapacity thus developed are

closely interwoven with the causes and effects of the great depression
through which we have be.n passing and the national emergency
which it has produced. Efforts by provisions in codes of fair com-
petition to check these devastating results are similarly interwoven
with the national effort now being made for economic recovery.

A marked overcapacity in an industry is destructive of fair com-
-petition in that industry. Where the productive capacity is rea-
sonably in balance with demand there exist conditions for normal and
fair competition. Buyers are competing actively among themselves
to, obtain their requirements; sellers are competing actively among
themselves to dispose of their products. It is essential to the pro-
tective functioning of the competitive system that there be both
this active competition among buyers and active competition among
sellers.
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* The inevitable result of this situation is the scramble of sellers for
orders in order to secure volume and a cutting of prices for that
purpose without regard to costs of production.

We know from bitter experience over 10 years, that that reflects
immediately on the wage earner. I explained a while ago that to
meet that situation, one of the first things that is done is a cutting
of wages to get costs down to get the lower price.

iThere is a steady pressure on the employees to accept lower wages
in order to make it possible for the plant to secure orders and to keep
the plant operating. There is a tendency to eat up the working
capital of the concern in continuing to do work below cost in the
desperate efforts of the concern at least to keep operating. When in
this situation, concerns do go under, but the factory and machines are
not destroyed; they merely afford a temptation for others to buy
them in for a low figure and to increase the unfair and destructive
competition by their being operated at fixed charges far less than
those properly attributable to the capital involved.
. No individual concern, no matter how clearly it saw the devastating
effects of what all were doing, could make any impression on the
situation. The pressure of overcapacity on each unit to get as large
a part of the inadequate demand as it could, in order to keep going at
all, drove each along a course which it was obvious was collectively
disastrous. Concerted action by all to check these destructive forces
was the only way in which the situation could be met in this national
emergency. This was a fundamental reason and justification for the
National Industrial Recovery Act.

Maximum hour and minimum wage provisions obviously meant
greatly increased costs as has been demonstrated by charts already
submitted. The industry could not carry this burden if the effects
of overcapacity were to continue, if credit was to continue to shrink,
and if working capital was to continue to be used up. Indeed, it was
essential for credit to be restored to secure additional working capital
to carry the additional costs.

In this morning's New York Times, Dr. Mordecai Ezekiel, economic
adviser to Secretary Wallace, makes the statement that the indus-
trialists first began curtailment of production, and that farmers were
forced to do likewise in self-defense. Ile mentioned our industry in
particular, and lie said that we curtailed 28 percent in 1932. But he
did not say that the depression had curtailed the demand for our
products more than 28 percent. This industry always has and always
will be willing to produce every pound of yarn and every yard of
cloth that this public will buy, and I will say again in the light of
experience that it has always produced more than the public would
buy.
• Senator CLARK. That is the same gentleman that advocated the
slaughtering of hogs and the rest of that curtailment program?

Mr. SLOAN. That is the same gentleman.
Senator BLACK. The statement he made there is correct, is it not?
Mr. SLOAN. It is not correct.

* Senator BLACK. It is correct if you curtailed 28 percent, is it not?
Mr. SLOAN. The way it is stated is that this industry deliberately

went out and curtailed its product for some purposes other than were
in the interests of the public.
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Senator BLACK. I do not construe it that way. It is correct, is it
not, that your industry curtailed 28 percent because it did not have
the customers with an effective demand?

Mr. SLOAN. The production of the industry was 28 percent below
what it would be normally, for the reason that the consumption had
fallen off more than that.

Senator BLACK. In other words, you could not sell your goods at
a profit?

Mr. SLOAN. That is correct.
Senator BLACK. And you did curtail 28 percent for that reason?
Mr. SLOAN. That is correct. The mills did, individually.
Senator KING. You tried to stabilize prices at a higher level than

the public would buy, isn't that true?
Mr. SLOAN. I can say positively that there was not the slightest

concerted effort to do that.
Senator BARKLEY. You are speaking now of the time prior to

the code?
Mr. SLOAN. Prior to the code; 1932. Let me tell you what hap-

pened in 1932. Senator King, I would like you to hear this, because
you said we were trying to raise prices. I want you to know how
they were raised. In 1932 this industry offered its goods to the
public at prices which resulted in a $69,000,000 loss according to the
authoritative figures.

Senator KING. What about the loss to the durable goods and the
farmers?

Mr. SLOAN. The same way.
Senator KING. We had a depression here and in other parts of the

world, as the result of which prices went down in all commodities
and in human labor, and in prices of the commodities that were pro-
duced by labor. Isn't that true?

Mr. SLOAN. That is true. In our industry there was this $60-,
000,000 loss-these are correct figures-and that wages in 1932 had
been forced down by this problem of overcapacity and underconsump-
tion to levels below which the public could decently ask to have its
goods bought at.

Senator BLACK. Did I understand you to say overcapacity?
Have you read Brookings' book on America's Capacity to Produce?

Mr. SLOAN. I have not.
Senator BLACK. What was the overcapacity in 1932 in the industry?
Mr. SLOAN. In our industry, I have just made the point, or tried

to make the point, that it all depends on-
Senator BLACK (interrupting). I do not want to delay you, but I

thought you could tell us briefly.
Mr. SLOAN. If every mill is going to operate 24 hours a day, in-

cluding 3 shifts, all night long, asMr. Watson advocated before this
committee the other day, there was at least 50 percent overcapacity
in this industry.

Senator BLACK. In other words, you could produce 50 percent
more than you have produced at all?

Mr. SLOAN. If we run all the 24 hours a day, exactly.
Senator BLACK. Even more than you did in 1929?
Mr. SLOAN. We could.
Senator BLACK. So that in 1929 it is not true that you were produc-

ing to 80 percent of your capacity, is it?
gUr. SLOAN. In 1929 we were not.
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Senator BLACK. What percentage were you producing?
Mr. SLOAN. It all depends on what you call capacity again.
Senator BLACK. I would call capacity, what you can do.
Mr. SLOAN. What we can do.
Senator BLACK. The power that you have to produce.
Senator BARKLEY. The maximum.
Mr. SLOAN. If you are going to count it 24 hours a day and your

Nfw England mills and a great many mills in the South cannot run
24 hours a day, they would be driven out of business

Senator WALSH (interrupting). You have State laws that prevent it.
Mr. SLOAN. Yes; you have State laws that prevent it.
Senator BLACK. I am talking about what you could produce if you

were simply producing all you could.
Mr. SLOAN. Again I do not get your question. In 1932 if every

mill had run 24 hours, we would have produced more than twice as
much as the public actually consumed.

Senator BLACK. I understood you to say a while ago that in 1929
you could produce all that you were producing in 1929 with a straight
15-hour week? You read that in your prepared statement, as I
understood it?

Mr. SLOAN. No, I beg your pardon.
Senator BLACK. What was it you said about the 15 hours? That

you could produce as much
Mr. SLOAN (interrupting). Here is what I said. 'Reading:]
The need of a measure to deal with overcapacity is illustrated by conditions

in the cotton-textile industry. In the mills of the industry there are in place
approximately 30,000,000 spindles. A demand for cotton goods equivalent to
that of 1929 could be readily satisfied by the operation of 15,600,000 spindles if
run 24 hours a day.

One-half of the spindles would have satisfied the demand, and if
we had had that situation, we would have had to have scrapped
one-half of the industry and all of the communities dependent upon it.

Senator KING. Your demand depends, though, upon the purchas-
ing power?

Mr. SLOAN. Exactly.
Senator KING. And the demand for textile goods in this country

or in other countries throughout the world never yet has been reached
by the capacity of all of the mills in all of the world, has it? In other
words the demand for the textiles, if the people had the money or
had the exchange restrictions removed, all the mills in the world
could not produce the amount of textile needs that the people de-
sired?

Mr. SLOAN. Well, Senator, I should say that they could. There
is great overcapacity in England.

Senator WALSH. Has there not been a movement there recently
to reduce the number of spindles?

Mr. SLOAN. It was a concerted movement on the part of the Gov-
ernment to scrap some 10,000,000 spindles.

Senator KING. Is that not because of the lack of purchasing power
in Great Britain and China and other nations?

Mr. SLOAN. I have been told quite recently by a prominent man
frcm Lancashire, that that was caused by the menace from Japan,
which is also beginning to ruin the industry in this country. Japan
pays, according to the United States Department of Commerce, 239
cents a day for labor in the cotton mills.
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Senator KING. But the production of textile goods by Japan and
all of the countries in the world today fails to produce the consumptive
needs of the people of the world.

Mr. SLOAN. If they were all able to buy, certainly.
'Senator KING. I say, it depends on the purchasing power.
Mr. SLOAN. Everyone wants cotton in some form.
Senator BARKLEY. Demand is made up of two things, the desire

to buy and the ability to buy.
Senator KING. Exactly.
Mr. SLOAN. Senator, what you mention, too, brings out this point

that I hope I can get before you. The consumption of cotton that
goes into wearing apparel which most people think of as the consump-
tion of cotton, only represents about a third of our consumption.
One-third also goes into household uses, like sheets and towels in
your home. We are crippled today also by the durable goods in-
dustry being crippled, because one-third goes into the durable goods
industry.

It was this provision; that is, to correct overcapacity, that was at-
tacked before this committee by my friend Russell Watson of Johnson
& Johnson. According to Mr. Watson, the Cotton Textile Code fos-
ters monopoly, and in the very next breath he says that it is an utter
fail, re because it has not eliminated one-third of the spindles in the
industry. Does he want to eliminate the mills in your State, Senator
Walsh?

Senator WALSH, I think he does if he is from the South, [Laugh-
ter.]

Mr. SLOAN. Senator, I am in an impartial position-
Senator BLACK (interrupting). Where does he live?
Mr. SLOAN. His mills are in the South.
Senator BLACK. Where does he live?
Mr. SLOAN. New Brunswick, N. J. I want to say to Senator

Walsh, though, that I cannot agree with the Senator. There are some
of the finest men in this industry in the South.

Senator WALSH. I agree with you absolutely. Some of the best
and the most efficient and the most capable men are in the South.

Mr. SLOAN. And they, with the men in New England, wrote the
code.

Senator WALSH. But there are sectional differences due to the
difference in the cost of living.

Mr. SLOAN. This code has eliminated most of that sectional
feeling; most of it.

Senator WALSH. I am sorry I cannot agree with that, in view of
protests-

Mr. SLOAN (interrupting). The protests that have come to you are
three or four. Three of them have nothing sectional in them at all.

Senator WALSH. I will admit that no protests have come to me
from Northern cotton cloth manufacturers who have Southern mills,
but those who are manufacturing alone and whose plants are wholly
in New England, are all protesting the differential in prices.

Mr. SLOAN. Let me say this, that the South and the North stand
together in appealing to you and other Senators, and this is unani-
mous, in giving them relief from the processing tax.

Senator WALSH. I agree with you on that.
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Mr. SLOAN. They stand together in asking you to give us relief
from this Japanese menace, with as much bleached goods shipped in
here in the months of January and February-I am substantially
correct now, and I have the accurate figures for you-you were
challenged the other day I am told on some figures you used, and I
have some accurate figures, Senator-as many bleached goods shipped
into this country in January and February as had been shipped in
altogether from Japan in a period of 9 years.

Senator CONNALLY. Mr. Sloan, I do not want to interject, but I
want to say to Senator Walsh that there are some of those gentlemen
who live in the North; they make their money in the South but they
spend it in the North.

Senator HAsTINGs. They are not making much now.
Mr. SLOAN. I would like to say to Senator Walsh and Senator

Metcalf and Senator Black, representing the two sections, that there
will be no sectional feeling in the North and South in this industry if
you will give us relief from this processing tax and correct this import-
ing proposition and let us get back our former markets. We are will-
ing to give up the export markets. We know that we cannot hold
those export markets. The Philippines, we want.

(The following was subsequently submitted by Mr. Sloan in con-
nection with the above statement.)

We realize that with the higher labor costs under the code to which we have
subscribed we cannot hope to compete in many export markets. However, we
feel very strongly that because of the special relations of our Government with
the Philippines, 6uba, the West Indies, and certain Central and South American
countries, arrangements should be worked out whereby we can at least regain our
former position with respect to these countries.

Low-cost Japanese competition is largely responsible for the situation confront-
ing our exporters. In 1934 exports of cotton piece goods had dropped to over
300,000,000 square yards less than the average exports for such normal years as
1925-27, and exports of cotton yarns show still greater loss. This loss of export
trade, of course, affects our entire industry because of the necessity of marketing
additional surpluses in domestic markets which in turn contributes to an unsatis-
factory market situation.

In the Philippine Islands, our former best market, imports of cotton goods from
the United States fell from 67 percent of the total in 1933 to 40 percent in 1934,
while Japanese imports were 23 percent in 1933 and 52 percent in 1934. The
latter months of 1934 show a large increase in the Japanese percentage, as com-
pared to the first half of that year. A similar situation is shown in most of our
former Latin-American markets, including Cuba, Colombia, Haiti, Dominican
Republic, and Central American markets. In countries where goods from the
United States are on the same tariff basis as those from Japan the price differences
are startling and are sufficiently low in Cuba where this country enjoys a prefer-
ential tariff, for Japanese goods to land in that country at from 30 to 50 percent
under our prices. In the Philippines with our goods entered free and Japanese
goods expected to pay regular duties, these prices are from 15 to 60 percent lower
than for cotton textiles manufactured in the United States, and even on this basis
our American prices do not reflect full cost of production in most instances.

Members of the Textile Export Association of the United States have made
strenuous efforts to obtain relief either from our Government directly or through
its sympathetic cooperation in efforts to obtain tariff relief particularly in such
markets as the Philippine Islands and Cuba. In the Philippines there have not
as yet been any favorable results. The Cuban Government during the past few
months has issued decrees that have been of some help. Last December it
denounced the most-favored-nation treaty with Japan and in March 1935, the
President was empowered to put into effect the maximum tariff, also surcharges
en importations of goods from nations which have an unfavorable trade balance
with Cuba. The reciprocal tariff treaty now in effect between the United States
and Cuba was not helpful to our cotton-textile industry.
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Senator WALSH. You know that Congress cannot give that relief.
We have transmitted that power to the executive.

Mr. SLOAN. No one can give us relief, and yet we are dying. We
beg of you to come to our rescue and help us.

The CHAIRMAN. Let us stay on the N. R. A. We do not wapt to
get involved in this processing tax.

Senator BARKLEY. Inasmuch as you have gotten in already, I
would like to ask you if you believe that the processing tax ought to
be eliminated, and thereby the increase in the price of cotton to the
farmer should be eliminated, or do you believe that the farmer should
be paid out of some other fund?

Mr. SLOAN. I believe he should be paid out of some other fund.
Senator BARKLEY. What fund is that? The Treasury?
Mr. SLOAN. I will get to that. Our industry is heartily in sympa-

thy with the relief that has been given to the cotton farmer. We
would like to see him given more relief if At is humanly possible. We
say, though, that the processing tax is not helping the cotton farmer.
It is an added burden on top of these labor costs which has caused
a decrease in the consumption. The domestic consumption of cotton
was 14 percent less than the year before. You asked me, Senator, how
shall we get it? This processing tax is a sales tax and a very large
sales tax on the necessities of life, clothing, bed sheets, and so on.

Senator CONNALLY. The tariff that you want on Japan would be
such a tax too, would it not?

Mr. SLOAN. The tariff on Japan?
Senator CONNALLY. If you increase the tariff and thereby increase

the price of your cotton goods, that would be a consumption tax.
Mr. SLOAN. We are not talking about increasing the price of our

cotton goods. We say it is coming in at a cent or 2 cents a yard
under us.

Senator CONNALLY. It would increase what it would otherwise be
if you did compete with them. I am not complaining. I think y0d
ought to have a fair differential on the tariff, but that is the same kind
of a tax as the processing tax is.

Senator CLARK. The tariff is a consumption tax.
The CHAIRMAN. That matter has been presented to the Tariff

Commission, has it not?
Mr. SLOAN. It is constantly being presented.
The CHAIRMAN. Let us go back to this subject now.
Mr. SLOAN. Yes. Now, what tests shall be applied to determine a

mill's fitness for inclusion within the charmed circle which Mr. Watson
would prescribe? Mr. Watson said that one-third of these industries
should go out. Have we reached that point in our economic develop-
ment and thought where we are prepared to eliminate ruthlessly
cotton mills and the communities dependent upon them merely
because the machinery is so many years old?

Let me give you a little history and a very brief picture of this
matter.

Senator BARKLEY. You might bring it. in under the Townsend plan
and pension it. IfLaughter.]

Mr. SLOAN. Yes; you might do that, Senator That is about as
cockeyed as the Townsend plan.
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At the time of the adoption of our code and since then, Mr. Watson
and - few other members of the industry have opposed the provision
of our code which puts a maximum of mill operation at 80 hours per
week. This maximum came as a fruition of long effort in this
industry.

Senator HASTINGS. What do you mean by two shifts?
Mr. SLOAN. That no mill shall run in excess of 80 hours a week.

It eliminates the graveyard shift at midnight.
Some years ago an effort to secure the voluntary elimination of

night work for women and minors was joined in by 80 percept of the
industry, but owing to the inability of securing unanimity it proved
impracticable to continue this measure. Eighty percent of the mills
subscribed to that plan and then it broke down because 20 percent
would not play the game. Some years ago we had a voluntary
proposition that no day shift should run more than 55 hours and no
night shift longer than 50 hours. Eighty percent again approved it
and followed it, and it, broke down again after a year because 20 per-
cent would not follow it.. Senator WALSH. There is a decided advantage to the producer to
be able to run two shift, and even a greater advantage if he runs three
shifts.

Mr. SLOAN. Exactly.
Senator WXALSI!. But the larger percentage of the industry, 80

percent, are opposed to working women and children from 10 o'clock
at night to 6 o'clock in the morning.

Mr. SLOAN. That is correct. North and South they are opposed to
it.

Senator CONNALLY. But you said that prior to 1929 very few ran
three shifts.

Mr. SLOAN. Prior to the war. It was largely a single shift just
prior to the war.

Senator CONNALLY. Why should you not go back to that? We do
not expect to have a war all the time, we hope.

Mr. SLOAN. Senator, I would like to ask you this question. You
have raised a very interesting question. If we go back to that, how
is it going to fit into the adIministration's plan to give more jobs?
You have to do what is largely---.-

Senator CONNALLY (interposing). If you run a very highly organized
new factory 24 hours a week, of course that is going to put somebody
out of business, but if you ran single shifts, you could probably run all
of these factories for one shift and employ a great many men.

Mr. SLOAN. If this industry had been operating a single shift, all
of the mills would be running and probably doing well.

Senator CONNALLY. Exactly.
Mr. SLOAN. And the workers would be getting full work and full

pay envelops.
Senator CONNALLY. And when you run more than one shift., you

are going to put the, less efficient and the more nearly obsolete plant
out of business.

Mr. SLOAN. But here is the question. Here is the rub in the
woodpile, if you will pardon me--you have a two-shift industry today.
Under the plan of the Government, of the administration to s read
employment, do you want to say that we are going to stop that second
shift and throw those people out of work?
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Senator CONNALLY. No. I just said you could put the same num-

ber of men to work. The trouble with your industry was that
during the war it expanded and you got on this high plane, and you
have been undertaking to maintain that same high plane ever since
when the urge of the war and all of that are not present. Are you
not going to have to get off of your high horse just the like the rest
of us have had to get off of our high horse?

Mr. SLOAN. That is what we are trying to do. Mr. Watson wants
us to get back to 24 hours.

Senator CONNALLY. I do not agree with him.
Senator BLACK. He favored a 6-hour day and a 30-hour week.
Mr. SLOAN. He said he believes in removing the two-shift limitation

because he announced he wanted to run three or four shifts.
Senator BLACK. He said that in a manner he favored a 6-hour day

and a 30-hour week.
Mr. SLOAN. This industry has very definite objections to Mr.

Watson's proposal. In the first place, there is no economic necessity
for all-night operation of cotton mills. Ours are not such a continuctil
operation as technical reasons make necessary in certain other indi;s.
tries. In some industries it is necessary to run all night. Ot]:er
civilized countries of the world do not find it necessary to work
textile employees all night, and we do not think the United States
should lead the way in this direction.

In the second place what would be the result if our 2-shift limitation
in the code was abolished and Mr. Watson's plan for all-night running
was substituted? If Mr. Watson's mills and other mills started up
on a 24-hour basis it would be inevitable that those competitors who
are strong enough financially to increase their housing facilities or are
so located in communities that such facilities are available would
under the pressure of competition, follow what to us seems a bad
example. The result would be that there would be competitive
pressure on every unit in the industry to go, to 24-hour operation.

The CHAIRMAN. Mr. Sloan, the committee will have to go to the
Senate. The committee recesses now until 2 o'clock this afternoon
and will meet at that time in the District of Columbia Committee
Room.

Mr. SLOAN. Shall I come back at 2 o'clock?
Senator WALSH. Unless you want to put your statement in the

record.
Mr. SLOAN. I will put it in the record.
The CHAIRMAN. Put your statement in the record, and if there are

certain points there that you want to press in particular, you may do
so. Try to finish as quickly as possible, because we have 10 other
witnesses to be heard.

(Whereupon at 12 noon recess was taken until 2 p. ni. of the same
day.)

(By direction of the chairman, the complete statement of Mr. Sloan
follows.)
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STA MIIT By GutZRGx A. SLOAN, CHAIRMAN Or CONSUMzRS' GOODS INDUS-
lrKs COMM Trs AND CHAIRMAN O THE COTTON TEXTILZ CODE AuMoRi'y

THE CONSUKEAW' GOOD iNDUSSUEZB COMMITTEE

This statement is made In behalf of the Consumers' Goods Industries Com.
mitte. That committee, selected by representatives of some 100 or more
industries engaged in the production of so-called "consumers' products" as
distinguished from durable or heavy goods, was created as a result of a general
o9de authority conference, held under the auspices of the National Recovery
Administration, at Washington in March 1934. Industries represented actively
in the committee or recognized generally as "consumers' goods Industries" are
listed in an exhibit which will be filed with the Senate committee clerk. These
industries, it will be apparent from the exhibit, include the employers of a very
substantial percentage of all the workers In the country's manufacturing Indus-
tries. l'

Because its membership is composed largely of executives of manufacturing
enterpricii with wide prRctical business experience and of executive directors of
code authorities, all vitally co P-- - '&ms,ely clgaged in code administra-
tion. the committee has e sion to study ie operation of codes and
their effect on econo * covery and to assess thol oints on which there is
opportunity or nee y for improvement.

As a result of combined x en a of meetings, the
0o One arch 20, adopted a ution which was bmitted to thiscommittee's ¢Jnnan, the Hon ble tl iwt ][ion, as follows:.N

(The a a already con n theetim of Mr. Sloan.
* Briefly t resolution ex nsion the Nional Industria very Act

in su llyits ntformi r a f he al period of 2 thus re-
affirming e position nt he Co era' G Industries
Commit and express Its ort of ember 1, 4, to the
Industrii Advisory Board of N al ecov Ad in ration, a co of which
is Uk submitted herewith.

Ha Z F 0 E THEw OF 33?

In th rslution CO era' I stries mittee has lared Its
belief "to abo the now c eck recovery, destroy nfldenoe
and pro bly create o do ward iral f tomless deflation d financial

It is a meriean c aracteristic to f e hav e so far I a compara-
tivel, fe, rt months that it t to ember one criti days of late
I982 and ly 1933-b o closi idle nts and a steadily
contracting nomic life no one a to h d.

That was situation Nati Industrial I covery Act into
being. The on, with resu destructive compete n, was creating
downward press that were irresisti le. Employers in ny industries who
desired to maintain od wages and fair working conditi were unable individ-
ually to check this do d spiral. Hazards were c ed for society as a whole.

ri-textile indtstr tIcal. Efficiency, or the
lack of it, had little or no be y and the threat of overproduc-
tion In the face of shrinking demand, with resultant price cutting, forced redtic-
tion. in wages, increased working hours to reduce cost , and impaired capital,
wrought a complete break-down in confidence.

The question was, Should we "let nature take Its course", to our certain
national ruin, or should we attempt to formulate such constructive collective
action as would cheek the dowuwad bjpiral and make possible a more ordered
as, fuller use of the economic resources of the country which were lapsing pro-
gressively Into disuse?

NATIONAL INDUSTRIAL RECOVERY AC'-TIT ANSWER

The answer to this emergency, to the everlasting credit of the Congress which
enacted it, was the National Industrial Recovery Act. That act became law on
June 10, 1933. It is unthinkable that any reasonable person should expect a
situation which had been years in the making could be met fully in the short
time that has since elapsA. Codes were. evolved at great effort and under the
heavy pressure of the dire emergency. As to many, there has not been time to
sufficiently gago their values or appraise their deficiencies. But experience has
shown beyond doubt that to jettison codes now would throw many industries
back toward the demoralization which occasioned this act.
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Some accomplishments have been demonstrated beyond question. As the
Consumers' Goods Industries Committee declared in its resolution, now before
this committee, 'the provisions of codes relating to hours and wages, the aboli-
tion of child labor, and other unfair conditions have been enormously beneficial
to labor. In the present economic emergency it is essential that they should be
continued to prevent the resumption of the downward course of wages and con-
traction of employment and purchasing power, at least until greater experience
has indicated -a permanent policy."

Expressed in its simplest terms, two major purposes of the National Industrial
Recovery Act were, first, to effect reemployment by shortening the work week
-of those still employed and, second, to place a floor under human labor below
which competition, however destructive, could not drive wages. Certainly in
these respects it has justified the faith of its sponsors.

Again adverting to the cotton textile industry as typical, a comparison of
precede and posteode operations are Impressive. Even a cursory glance at the
charts now before you will show that as of January 1, 1935:

1. More than 100,000 additional workers were on our pay rolls than in March
1933, and the employment level nearly equalled that of 1929;

2, Honrly wage rates were more than 70 percent higher than precede levels-
3. The weekly incomes-purchasing power-of cotton-mill workers, adjusted

for changes in living costs, was appreciably higher than in 1929.
Furthermore, the work week had been reduced from 48, 55, and even 60 hours

to an indtistry-wide level of 40 hours.
These notable benefits for labor, attributable to National Industrial Recovery

Act, were aceomplishe4. t should be emphasized, in the face of the facts that the
cost of raw maLerial had been increased nearly 100 percent, that the labor cost
of processing a bale of cotton had increased 80 percent under the code and that
one employee on the average processed only 13 bales of cotton in the first year
under the code as against 18 bales in the year preceding the code.

How is aTl this possible? Because National Industrial Recovery Act embodied
a pri.iciple which the Consumers' Goods Industries Committee believes must be
an integral part of any such economic legislation-"To put a bottom under
wages alone, however, Is not enough. You cannot stabilize hours and wages
unless you stabilize the source from which these wages flow. During the emer-
gency which still continues, it is necessary to check competitive practices which
are destructive of the stability of industrial units and which, prior to the codes,
were making it almost impossible for numerous concerns, particularly the smaller
ones to survive.
"The flexible provisions of the National Industrial Recovery Aministration

make possible policies and provisions, which need to be made available during
emergencies with minimum delay, for preventing or mitigating the effects of
undue and harmful disruption of prices and for adjusting the use of productive
facilities in overcapaciated industries to what the market is able to absorb.

"If the code provisions which have to a measurable extent succeeded in stabil-
[zing business were now swept away, In our judgment, there would be a return to
that failing of confidence, contracting of credit, depleting of capital, and falling
off in wages, all of which are now being held in check."

The need of a measure to deal with overcapacity Is illustrated by conditions in
the cotton-textile Industry. In the mills of the industry there are in place approxi-
mately 30,000,000 spindles. A demand for cotton goods equivalent to that of
1929 could be readily satisfied by the operation of 15,600,000 spindles if run
24 hours a day.

This overcapacity, even If we allow for the fact that many small mills are so
located that there are no housing facilities available to accommodate employees
for continuous operation, is enormous. It resulted largely from war conditions
which, to meet normal demands, led to a great development of new facilities,
and, in numerous instances, to a change from one-shift to two-shift and, to some
extent, to three-shift operation.

The devastating results of the overcapacity thus developed are closely inter-
woven with the causes and effects of the great depression through which we have
been passing and the national emergency which it has produced. Efforts by
provisions in codes of fair competition to check these devastating results ao'
similarly interwoven with the national effort now being made for economic
recovery.

A marked overcapacity in an Industry is destructive of fair competition in
that industry. Where the productive capacity is reasonably in balance with
demand there exist conditions for normal and fair competition. Buyers are com-
peting actively among themselves to obtain their requirements; sellers are com-
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peting actively among themselves to dispose of their products. It is essential to
theprotective functioning of the competitive system that there be both this active
competition among buyers and active competition among sellers. The system
breaks down when the reasonable balance of this duality of active competition is
lost or destroyed. Such balance is destroyed when there is an overhanging over-
capacity in an industry. In that situation, there is an acute pressure on each unit
to seek as large a share as possible of tire inadequate demand. The overhead
based on capacity runs on. There is not enough business to keep all busy and the
pressure to reduce overhead by volume drives the seller into panic selling, whereas
tht buyer, knowing the overcapacity and ever-present threat of overproduction,
holds off in the knowledge that his demands can be more than amply satisfied and
on his own terms, whenever he gets ready to buy.

The inevitable result of this situation is the scramble of sellers for orders in
order to secure volume and a cutting of prices for that purpose without regard to
costs. The result reflects inevitably on the wage earner. There is a steady
pressure on the employees to accept lower wages in order to make it possible for
the plant to secure orders and to keel) the plant operating. There is a tendency
to eat up the working capital of the concern in continuing to do work below cost
ii the desperate efforts of the concern at least to keel) operating. When in this
situation, concerns do go under but tire factor and machines are not destroyed-
they merely afford a temptation for others to buy them in for a low figure and to
increase the unfair and destructive competition by their being operated at fixed
charges far less than those properly attributable to the capital involved.

No individual concern, no matter how clearly it saw the devastating effects of
what all were doing, could make any impression on the situation. The pressure
of overcapacity on each unit to get as large a part of the inadequate demand as
it could, ii order to keep going at all, drove each along a course which it was
obvious was collectively disastrous. Concerted action by all to check these
destructive forces was the only way in which the situation could e met in this
national emergency. This was a fundamental reason and justification for the
National Industrial Recovery Act.

Maximum hour and minimum wage provisions obviously meant greatly in-
creased costs as has been demonstrated by charts already submitted. The
industry could not carry this burden if the effects of overcapacity were to con-
tinue, if credit was to continue to shrink, and if working capital was to continue
to be used up. Indeed, it was essential for credit to be restored to secure addi-
tional working capital to carry the additional costs.

But without the provision for machine-hour limitation the industry could not
have undertaken these other steps and the heavy burden of increased costs which
they involve. Without this provision employment could not have been main-
tained throughout as many communities. Without this provision our workers
would have experienced more irregular and intermittent employment.

It is this provision of the code which was attac,,ed before this committee on a
week ago yesterday by my friend Russell E. Watsojn, of Johnson & Johnson.

Our cede fosters monopoly, according to Mr. Watson, and in the next breath
it is an utter failure, because it has not eliminated one-third of the spindles in
the industry.

What tests shall be applied to determine a mill's fitness for inclusion within the
charmed circle which Mr. Watson would prescribe? Have we reached that point
in our economic development and thought where we are prepared to eliminate
ruthlessly cotton mills and the communities dependent upon them merely because
the machinery is so many years old?

Let me give you a little history as to this matter:
At the time of the adoption of our code, and since then, Mr. Watson and a few

other members of the industry have opposed the provision of our code which
puts a maximum of mill operation at 80 hours per week. This maximum came
as a fruition of long effort in this industry. Some years ago in effort to secure
the voluntary elimination of night work for women and minors was joined in by
80 percent of the industry but owing to the inability of securing unanimity it
proved impracticable to continue this measure. With 80 hours of operation the
capacity of the industry is in excess of any effective demand for its products
which has existed or is likely to arise in the immediate future. Mr. Watson has
urged that this limitation be done away with and that mills be permitted to
return to running 24 hours, including all-night schedules, and has urged that his
mills, by running 24 hours a day, could make some saving in cost. The industry
generally has definite objections to Mr. Watson's proposal. In the first place
there is no economic necessity for all-night operation of cotton textile mills. Ours
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are not such continuous operations as technical reasons make necessary in certain
other industries. Other civilized countries of the world do not find it necessary
to work textile employees all night and we do not think the United States should
lead the way in this direction. In the second place, what would be the result if
our two-shift limitation in the code was abolished and Mr. Watson's plan for all-
night running was substituted? If Mr. Watson's mills and other mills started up
on a 24-hour basis it would be inevitable that those competitors who are strong
enough financially to increase their housing facilities or are so located in commu-
nities that such facilities are available would, under the pressure of competition,
follow what to us seems a bad example. The result would be that there would be
competitive pressure on every unit in the industry to go to 24-hour operation.
This in effect would very nearly double the present capacity of the mills which is
already in excess of effective demand. This would further accentuate the ruinous
effects on the market of overcapacity--effects which even under two-shift opera-
tion are apparent at the moment in several important branches of the industry.
This would not bother Mr. Watson because he produces his cotton cloth not for
sale as such but as material for further manufacture in the surgical dressing field
which his company largely dominates. It would, however, be disastrous for a
majority of the industry which is now in difficulties. We do not believe this is
any time to force mills out of business with the resulting disaster to the comulu-
nities dependent on them.

The whole structure of the Cotton Textile Code was built to protect and provide
for the welfare of the future industry which consists, to an extent not realized
peneraly, of small companies. It is a fact that of the 1,100-odd mills in this
industry, 680 are mills whose average employment approximates 200 persons.

In this same connection 588 of the 1,100 mills in the Industry are located in com-
munities of less than 5,000 population and actually more than one-half of the
workers in our industry are employed in towns of 10,000 or less population.
There are no large units in this industry as they are known in steel, oil, or
automobile.

In many of these communities labor supply and housing facilities essential to
3 or 4 shift operation either do not exist or are inadequate. Nor have. many of
these mills the financial resources or the credit for investment in such facilities.
A few concerns such as the Johnson & Johnson mills, which have ample housing
facilities, and great financial resources, would have at their mercy these, smaller
concerns. Fitness to survive may be determined largely by prevailing competi-
tive conditions. Many mills entirely fit to survive under decent competitive
conditions can be made unfit and "marginal" if this single provision of our code is
eliminated.

Reasonable limitation of capacity, during this emergency, provided in the code,
as has been demonstrated, spreads available business among all mills just as
available work is spread among workers by operation of the maximum-hour
provision. For a more detailed discussion of this subject I submit to the commit-
tee copies of a memorandum to the National Industrial Recovery Board in a
hearing on January 10, 1935.

CODE PROVISIONS TO PREVENT PRICE DEMORALIZATION

In the cotton textile industry we have been able to strike directly at the cause
of the break-downs in the sound functioning of competition rather than at its
effects through the 80-hour provision in our code which narrows the gap between
potential capacity and available demand. Our code contains none of the meas-
ures adopted under the National Industrial Recovery Administration to deal
directly with price demoralization.

But the fact that these measures may not be suitable for our industry does not
mean that they are not essential in other industries where different conditions
exist. As our committee has stated the flexibility of the National Industrial
Recovery Act makes possible policies and provisions for preventing or mitigating
the effects of undue and harmful disruption of prices.

None of these measures, open-price filing provisions, selling-below-cost provi-
sions, mark-up provisions, and provisions against the use of particular methods
of price competition, such as varying discounts and rebates, constitute price
fixing. They are merely designed to put some reasonable floor under prices or
to diminish their demoralization and to insure getting from the competitive
system a fair price-one not unduly high and so oppressive to the seller. All of
them have certain things in common.

119782-35-PT 5-30
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1. They were all prompted by and are molded by certain characteristics and
defects in the working of the competitive system, which were emphasized by what
has taken place during the depression.

2. None of them was directed toward substituting governmental operation for
individual competitive operation.

3. On the other hand, all of them set certain boundaries which individual
competitive action cannot transgress-where the result of all units going beyond
ths boundaries would be against the Interest of each and against the public
interest.

I. In all these measures we are dealing with a new technique. Each is sus-
ceptible of mistaken use; each, in fact, may have been used in cases where there
was no occasion for its use, where it could not be used successfully because of
particular conditions, and in situations where it has been misused.

The situation is still so serious that the question immediately arises whether
any of these weapons for mitigating destructive competition can at this time
be laid aside without danger of losing ground gained. The real problem is where
can they usefully be employed, and how can the effectiveness of their use be
im roved?

For a more detailed discussion of the philosophy underlying such code provi-
sions, you are referred to the memorandum on this subject submitted in half
of the Consumers' Goods Industries Committee at the National Industrial
Recovery Board hearing on January 10, 1935.

COMPLIANCE PROVISIONS

On the whole, we believe that the principles and policies of the present act are
sound. The difficulties that have arisen have been in the administration of some
of its provisions and we are confident that once the uncertainty surrounding its
continuation is removed, it can be made to function more effectively. In this
connection our committee has made certain recommendations which are Low
before this committee.

IMPORTS

That our difficulties are attributable not to the act itself but to the administra-
tion of ome of its provisions is evidenced by the experience some of our consumer
goods industries have had with section 3 (e). This section expressed in clear
terms the desire of the Congress that prompt steps should be taken to protect our
industries, which had assumed the burden of increased costs under codes, from
the unfair competition of foreign low-cost products entering our domestic markets.
Yet to date the administration of this section has afforded little relief and a number
of our consumer industries, including the cotton textile industry, are facing de-
moralized market conditions owing to the large increase in imports from Japan
and the constant threat of further flooding of some of our markets.

The recommendations of the Consumers' Goods Industries Committee on this
subject are embodied in the following resolution which has been transmitted to the
National Industrial Recovery Board with a request for a conference looking
toward the development of a summary procedure for giving prompt relief under
section 3 (e):

Whereas the codes adopted under the National Industrial Recovery Act have
greatly increased industrial costs in our domestic consumers' goods industries
over levels existing prior to the act;

Whereas, as a consequence, in a number of consumers' goods industries domestic
manufacturers have been placed at a most serious disadvantage with respect to
importations of competitive foreign articles produced under wage scales far below
the standards established in the United States, which in the public interest should
be p reserved;

Whereas the act recognizes that unless drastic and prompt steps are taken such
a situation would defeat the objectives of the act by diminishing domestic pro-
duction and dislocating the domestic price scale essential to carrying out the
wage and labor provisions of the codes, and to restoring a sound condition in
industries which adopted codes;

Whereas the present administration of section 3 (e) of the act has proved
i selective to afford protection to the codes, which the act was designed to
provide;
bWhereas, under that machinery, it is necessary for an industry to present
and prove the facts which afford a foundation for the action of the President
once before the National Recovery Administration, and again before the Tarif
Commission;
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Whereas the detailed information required under the forms in use requires such
time in preparation and the sources for accurate details are so lacking that the
summary disposal of problems of this nature, which the effective administration
of the act requires, is impossible; Now, therefore, be it

Resolved, That a summary procedure be devised and put into effect by which,
upon the presentation of broad facts showing the nature of this foreign competi-
tion and its threat to domestic industries operating under codes, they can be
Immediately reviewed by summary proceedings and a quota set for such importa-
tions which will confine them to not more than a moderate advance over the
average importations for the years preceding; and be it further

Resolved, That in the event, under the present section 3 (e), no satisfactory pro-
cedure can be developed to obtain such prompt relief, the Congress of the United
States be urged to enact legislation which will provide, with respect to any in-
dustry in which the importation of any low-cost competitive article from any
foreign country is endangering the maintenance of the code for such industry,
for limiting, during the period of the emergency, the importation of such article
from such country to a volume not greater than the average volume of such im-
portation of such article from such country during the specified precede period;
and be it further

Resolved, That the chairman of this committee be, and lie is hereby, directed
to transmit a copy of the foregoing preambles and resolutions to the National
Industrial Recovery Board.

In the event that no such satisfactory procedure can be developed, our com-
mittee believes that there should be included in the new act a provision limiting
the volume of low-cost foreign articles that can be imported to not more than
average for a specified period prior to the code.

In the administration of the National Industrial Recovery Act no rigid general
rules affecting code provisions should be prescribed. All rules should be flexible,
varying according to the circumstances in particular industries, and should not
be imposed without the consent of the industry affected.

If there is one thing that National Recovery Administration experience has
made clear, it is that conditions vary so widely as between different industries
that no general rules -an be laid down as to employment, hours, and wages
which would not have grave and possible disastrous consequences to some in-
dustries, however fair it might be with respect to others.

Many industries could not possibly increase wages without serious danger of
forcing many units into bankruptcy. As Mr. Clay Williams pointed out at the
recent National Industrial Recovery Board price hearing, the Research and
Planning Division of the National Recovery Administration has found that the
industries of the country suffered the enormous loss-of $9,000,000,000 in working
capital in the year 1932 alone--and the depression has now continued over 5
years.

Many industries would be completely dislocated by hourly schedules which are
entirely appropriate for others.

In some industries the increased prices necessarily resulting from any substan-
tial increase in wages would create consumers' resistance, decrease demand, and
thus defeat the very object in view.

Our committee from the time of its formation has given careful study to this
problem, and there is attached a list of nine suggestive tests, by no means all-
inclusive but indicative of the intricacies involved in the establishment or modi-
fication of code provisions. These were formulated by the committee and sub-
mitted to the National lRcovery Administration over a year ago.

Our committee feels, therefore, that any method of changing wag6s and hours
which does not take into consideration the needs and characteristics of the indi-
vidual industry would in the end produce more harm than good.

Whether codes should ever be modified by Executive order without the consent
of the industry concerned has been the subject of much discussion. The President
and the Recovery Board have wisely hesitated to use such power.

In matters of such enormous importance as rates of wages and hours of labor,
we record our profound conviction that Executive orders of that character will
be regarded generally throughout industry as arbitrary, that they will seriously
impair the growing confidence of industry, and that they constitute an unwise
method of procedure.

Such procedure is directly contrary to the idea of self-regulation by industry
and the initiation by industry of proposals for Government approval. It destroys
the partnership relation between industry and Government, which was the under-
lying theory of the act-the basis on which it was passed by Congres and on
which it has received the support of industry and of the public. As the President
said in his address of March 5, 1934:
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"The very conception of National Recovery Administration follows the demo-
cratic procedure of our Government itself. The theory of self-regulation follows
the American method rather than any of the experiments being tried in other
nations. * * * I have never believed that we should violently impose flat,
arbitrary, and abrupt changes on the economic structure."

Regulation by Executive order is not self-regulation; it is not democratic
procedure; it is autocratic proc-dure.

Any legislation prescribing a 30-hour week or any other rigid limitations as to
hours or wages is uneconomic, impracticable, and dangerous.

The National Industrial Recovery Act, because of the flexibility of its pro-
visions, is infinitely to be preferred to any rigid legislation such as the 30-hour
'eck proposal. Enactment of such legislation would-

Dislocate industry and destroy confidence.
Aggravate and continue the depression.
Create cost burdens impossible to bear.
Increase prices, curtail production, and decrease employment.
Nullify the policy of restoring the farmer's purchasing power to parity.
Further curtail our export trade arid increase imports.
Seriously retard the normal method of recovery, namely, the revival of the

durable-goods and construction industries.
Force bankruptcies, foment strikes and labor troubles, and strike a dearth

blow at many small enterprises.
Stimulate the clisplacenreit of labor by machinery.
Injure employers, but would injure employees more.
Set back recovery for an indefinite period of years and would prevent-and not

aid-the solution of the employment problem.
The consumers' goods industries have already reemployed a much larger pro-

portion of employees on the 1929 basis than have other branches of industry.
Some individual industries-the cotton textile industry, the paper industry, the

* , meat-packing industry, and the chemical industry, for example (U. S. Bureau of
Labor Statistics)-are already actually employing as many or more employees
than they were in 1929. It would be impossible and wholly unfair to load upon
the consumers' goods industries the major task of absorbing the great amount of
unemployment still existing in other industries.

The capital goods industries cannot be permanently revived-even with the
help of the Public Works program-unless the consumers' goods industries have
a sufficient margin to enable them to undertake repairs, replacements, or other
capital expenditures. We are customers for durable goods, but we can only
buy from the industries that produce them, when the margins between our costs
and the prices at which we sell permit expenditures of that character.

Consumers' goods industries have no inexhaustible funds on which to draw.
There is no mystery whatever in the simple proposition that if consumers'

goods industries are to do the job they ultimately must do in buying more largely
* from the capital goods industries, that job must be financed by reasonable spreads

between costs of labor and materials, and the prices at which we sell. In proposals
to Increase labor costs in codes, and simultaneously to take away trade practice
and other stabilizing provisions of codes, that simple proposition appears some-
times to be in danger of being entirely overlooked.

The entire inadequacy of uniform fixed hours arid fixed wages throughout an
industry to prevent ruinous and destructive competition arid to secure tire cor-
rection of resulting demoralized conditions in an industry is not a theory; it has
been demonstrated. For example: In England the complete unionization of an
industry produces minimum wages and maximum hours, but it does not prevent
the type of competition which is ruinous to an over capacitated industry. This
has been demonstrated over a long period of years in the coal industry and in tire
textile industry. In both of these industries, in spite of these fixed limitations of
wages and hours, it is essential, both from the standpoint of industry and lrhor,
to take drastic measures which will limit arid direct the competitive process.
There is no more reason to expect in this country, that the hour and wage pro-
visions of codes can furnish a substitute for provisions directed against price
demoralization.

In conclusion, I return to the resolution of the Consumers' Goods Industries
Committee that you cannot stabilize wages without first stabilizing the source
from which those wages must flow.

A code or a law which fails to recognize that fundamental by specific and definite
provision will be nothing more than another Volstead Act and as certainly doomed
to failure with grave consequences to the entire national economic structure.
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APPROVAL Sp Irdle
Acadia M ills, Lawrence, M ass ---------------------------------
American Spinning Co., Greenville, S. C ------------------------
American Thread Co., New York ------------------------------
Amoskeag Manufacturing Co., Nev' York -----------------------
Anchor Duck M ills, Rome, Ga -----------------------.........
Win. Anderson Textile Manufacturing Co., New York ------------
Androscoggin Mills, Lewiston, Maine ----------------------
Appalachian Mills Co., Knoxville, Tenn .............
The Apponaug Co., Apponaug, R. I ----------------------------
Ashland Textile Co., Inc., New York .....................
Avondale M ills, Birmingham , Ala ------------------------------
Baltic M ills, Baltic, C onn -------------------------------------
Bamna Cotton M ills, Enterprise, Ala -----------------------------
Joseph Bancroft & Sons Co., Wilmington, Del ------------------
L. Banks Holt Manufacturing Co., Graham, N. C ----------------
Barnard Manufacturing Co., Fall River, Mass_ -
Bates Manufacturin Co., Lewiston, Maine ---------------------
Bay State Thread N\orks, Springfield, Mass ---------------------
Beaumont Manufacturing Co., Spartanburg, S. C ----------------
Beis Bros. Bag Co., Boston, M a s -------------------s--------
Edwin E. Berliner & Co., New York ----------------------------
Jacob S. Bernheiiner & Bro., New York .....
Bibb Manufacturing Co., Macon, Ga
Edward Bloom Co., New York --------------------------------
Boott M ills, Boston, M ass ------------------------------------
Border City Manufacturing Co., Fall River, Mass ......
'Borden M ills, Inc., Kingsport, Ten ----------------------------
Bourne M ills, Fall River, M ass ...........................
Brazos Valley Cotton Mills, West, Tex -------------------------
Brookford Mills Co., Hickory, N. C ..........
Brooklyn Textile Dyeing Co., New York ......
Brookside Mills, Knoxville, Tenn ......................
'Callaway M ills, LaGrange, Ga ...................
,Carnac Cottons Inc., New York ..........- "
Carolina Cotton & Woolen, Leaksville, N. C --------------------

'Carolina M ills, Inc., M aiden, N. C -----------------------------
Carolina Spinning Co., Tavlorsville, N. C -----------------------
Cayuga Linen & Cotton Mills, Lexington, N. C -----------------
-Chadwick Hoskins Co., Charlotte, N. C. (for Gossett Mills & Mar-

tinsville Crtton Mill) ---------------------------------------
Charlton M ills, Fall River, M ass -------------------------------
-Cherokee Spinning Co., Knoxville, Ten ------------------------
Chiquola Manufacturing Co., Honeapath, S. C ------------------
Churchill Manufacturing Co., Lowell, Mass ---------------------
Cliffside M ills, Cliffside, N . C ----------------------------------
Cleveland Mill & Power Co., Lawndale, N. C ....
Climax Spinning Co., Belmont, N. C ---------------------------
Cohn-Hall-M arx Co., New York -------------------------------
Columbia Manufacturing Co., Ramseur, N. C -------------------
Columbus Manufacturing Co., Columbus, Ga. (Eagle, Phenix and

B r a d le y ) . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . .
Conestogo Cotton Mills, Lancaster, Pa -------------------------
Consolidated Textile Corporation, New York --------------------
Covington M ills, Covington, Ga -------------------------------
Crompton Co., W est W arwick, R. I ----------------------------
Crown Manufacturing Co., Pawtucket, R. I ---------------------
,Cumberland Valley Silk Mills, Inc., Chambersburg, Pa -----------
Dacotah Cotton Mills, Lexington, N. C -------------------------
Dallas Manufacturing Co., Huntsville, Ala ----------------------
Dana Warp Mills, Westbrook, Me -----------------------------
Darlington Fabrics Corporation, New York ---------------------
Darlington Manufacturing Co., Darlington, S. C -----------------
Davis & Catterall, New York a... gt... S......C .....
Deering Milliken & Co., New York, (for Abbeville Cotton Mills,

Dallas Manufacturing Co., Gainesville Cotton Mills, Hartsville
Cotton Mills, Judson Mills, Lockwood Co.) ..................

60,228
5 000

402, 132
642, 936

29, 172

68, 428
36, 408

278, 752
85, 920

6, 324
37, 664
20, 096
58, 768
99, 248

52, 240
94, 496

262, 144

85, 848
40, 764
88, 648
84, 268

9, 796
18, 368

80, 652
134, 492

133, 588
12, 912
5, 544
1,728

210, 696
62, 528
20, 160
52, 560

66, 132
6, 272

21, 760

10, 864

167, 320
27, 620

169, 722
29, 376

60, 532

22, 752

54, 056

51,520

310, 784
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APPROVAL--Continued Spindles

Dependable Textile Mill, New York ----------------------------
Derry Damask Mills, Gaffney, S. C ----------------------------
Derwent Mills Corporation, Pawtucket, R. I ---------- ---------
Dilling Mills Co., Kings Mountain, N. C ------------------------ 14, 112
Double Shoals Mill Co., Shelby, N. C --------------------------- 3, 200
Drayton Mills, Spartanburg, S. C ------------------------------ 44, 800
Durfee Mills, Fall River, Mass --------------------------------- 73, 968
Duhan Cotton Manufacturing Co., Durhuam, N. C -------------- 23, 936
Durham Hoisery Mills, Durham, N. C -------------------------- 68, 432
Dutchess Bleachery, Inc., New York ......................
Eagle Cotton Mills Co., Inc., Madison ------------------------- 13, 888
Eastern Manufacturing Co., Selna, N. C ----------------------- 18, 720
Edenton Cotton Milk- Edenton, N. C -------------------------- 22, 384
Edwards Manufacturixg Co., Augusta Maine ------------------- 70, 576
Efird Manufacturing Co., Albemarle, k. C ---------------------- 51,128
Eno Cotton Mills, Iillsboro, N. C ----------------------------- 27, 232
Ericksen Textile Co., Momence, Ill ---------------------------
Erwin Cotton Mills Co., Durham, N. C ------------------------- 260, 032
Exposition Cotton Mills, Atlanta, Ga --------------------------- 69, 064
Feis & Livingston Co., New York -----------------------------
Fitchburg Duck Mills, Fitchburg, Mas ------------------------
Fitchburg Weaving Co., Fitchburg, Mass ----------------------
Fitchburg Yarn Co., Fitchburg Mass ........................... - 61,544
Forrest, Inc., Gloucester City, k. J... . .
Foster Spinning Co., Fall River, Mass -------------------------- 13, 312
Franklin Mills, Greer, S. C ------------------------------------ 11,006
Franklin Process Co., Providence, R. I -------------------------- 11,408
Gaffney Manufacturing Co., Spartanburg, S. C. (with Sparton

Mills) --------------------------------------------------
Galey & Lord, New York ----------------------------------

FAVORABLE

James S. Gary & Son, Inc., Baltimore, Md ---------------------- 12, 942
Gate City Cotton Mills, Atlanta, Ga --------------------------- 14, 976
Gem Textile Manufacturing Co. Philadelphia, Pa ................
Gem Yarn Mills, Cornelius, N. 6 ----------------------------- 10, 768
Geneva Cotton Mills, Geneva, Ala ----------------------------- 7, 968
Glencoe Cotton Mills, Columbia, S. C -------------------------- 0, 048
Goldin & Son, New York ---------------------------------
Gosnold Mills Corporation, New Bedford, Mass ----------------- 72, 556
Gracia Mills, Inc., Pawtucket, R. I ............................
Granite Cordage Co., Hickory, N. C --------------------------
Grantville Mills, Grantville, Ga -------------------------------- 15, 000
Great Falls Bleachery & Dye Works, Somersworth, N. H .........
Greenville Cotton Mills, Greenville, N. C ----------------------- 10, 560
Greenville Finishing Co., Greenville, R. I ........
Grinnell Manufacturing Corporation, New Bedford, Mass --------- 116, 516
Hall & Cary Weaving & Belting Co., Lockport N. Y -------------
Hanes Dye & Finishing Co., Winston-Salem, N. C ...............
Harriet Cotton Mills, Henderson, N. C -------------------------- 51, 782
L. E. Harrower & Son, Amsterdam, N. Y ----------------------- 8, 800
Hathaway Manufacturing Co., New Bedford, Mass -------------- 70, 336
Louis S. Henderson Philadelphia, Pa --------------------------- 43, 392
Hickory Spinning o., Hickory, N. C --------------------------- 12, 384
Highland Cordage Co., Hickory, N. C -------------------------- -4, 992
Highland Park Manufacturing Co., Rockhill, S. C ---------------- 61,328
Hill Manufacturing Co., Lewiston, Maine ----------------------- 88, 416
Hohokus Manufaeturing Co., Hohokus, N. J ....................
Win. E. looper & Sons Co Baltimore, Md --------------------- 21, 408
Houston Cotton Mills Co., Houston, Tex ------------------------ 6, 776
Hudson Cotton Goods Co., Greenville, S. C --------------------
Indiana Cotton Mills, Indianapolis, Ind ------------------------- 17, 008
Interlaken Mills, West Warwick, R. I -------------------------- 36, 896
International Braid Co., Providence R I ----------------------- 16, 584
Iselin-Jefferson- (mills not otherwise listed) --------.------------- 377, 952
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FAVORABLE-continued

Issaqueena Mill, Central, S. C -------------------------------- 25, 680
Jennings Cotton Mills, Inc., Lumberton, N. C ------------------ 19, 516
Joanna Cotton Mills, Goldsville, S. C --------------------------- 89, 928
Arthur R. Johnson, New York .................
Kendall Mills, Newberry, S. C --------------------------------- 180, 152
Kilburn Mill, New Bedford, Mass ------------------------------ 121,280
King Cotton Mills Corporation, Richmond, Va ------------------ 10,128
Laurens Cotton Mills, Laurens, S. C --------------------------- 48, 944
Leaksville Woolen Mills, Inc., Charlotte, N. C ------------------- 11,964
Ledbetter Manufacturing Co Rockingham, N. C ---------------- 8, 048
W. S. Libbey Co., Lewiston, Maine --------------------------- 6, 048
Linen Thread Co Inc., New York ----------------------------- 3 0, 204
Lisbon Spinning 6o. Boston Mass --------------------- 32,716
B. E. Locke & Co., Boston, Mass ::.... ....------------------ 3
Louisville Textiles, Inc., Louisville, Ky ------------------------- 21, 160
Locke Cotton Mills Co., Concord, N. C ------------------------- 36, 264
D. Mackintosh & Sons Co., Holyoke, Mass ---------------------- 11,928
Mallei Textiles Inc., New York ..................
Mainzer Minton Corporation, New York ..................
Majestic Manufacturing Co., Belmont, N. C --------------------- 12, 768
Mansfield Mills, Inc., Lumberton, N. C ------------------------- 38, 740
Manville Jenckes Corporation, Manville, R. I -------------------- 326, 396
Marvlo Mills, New York .....................................
McCord Co., Louisville, Ky ----------------------------------- 816
W . E. McKay & Co., New York -------------------------------
Mexia Textile Mills, Mexia, Tex ------------------------------- 4, 968
John C. Meyer Thread Co., Lowell, Mass ......................
Millville Manufacturing Co., Philadelphia, Pa ------------------- 38, 112
Victor Monaghan Co., Greenville, S. C -------------------------- 224 960
Monarch Mills, Union, S. C ----------------------------------- 167 210
Montgomery Co Windsor Locks, Conn ------------------------ 15, 472
Montop Textile do., Central Falls, R. I -------------------------
Monument Mills, Houbatonic, Mass ---------------------------- 37, 440
Moraff Craig Co., Inc ----------------------------------------
Nashawena Mills, New Bedford, Mass -------------------------- 149, 760
Nashua Manufacturing Co Nashua, N. H ---------------------- 296, 412
Naumkeag Manufacturig Co .... ........- - - - - - - - - - - - - - - - - - - - - -  163, 312
Neild Manufacturing Co., New Bedford Mass ------------------- 62, 036
Newberry Cotton Mills, Newberry, S. C ------------------------ 44, 456
Newbraunfels Textile Mills, Newbraunfels, Tex ------------------ 12, 672
Oconee Textiles, Inc., Westminster, S. C ------------------------ 13, 000
J. M. Odell Manufacturing Co., Pittsboro, N. C ----------------- 14, 378
Old Colony Manufacturing Co., Taunton, Mass ------------------- 9,168
Oneida Bleachery Inc., New York Mills, N. Y ..................
Onondaga Rug M ills, Inc -------------------------------------
Osage Manufacturing Co., Bessemer City, N. C ------------------ 16, 272
Otis Co New York ------------------------------------------ 122, 542
Oxford cotton Mills, Oxford, N. C ----------------------------- 6,120
Pacific Mills, Boston, Mass ------------------------------------ 400, 140
Pacolet Manufacturing Co., Pacolet Mills, S. C ------------------ 141, 772
Pee Dee Manufacturing Co., Rockinghamn, N. C ----------------- 15, 120
Peerless Spinning Co., Lowell, N. C ---------------------------- 18, 752
Pelzer Manufacturinq Co. Boston, Mass ------------------------ 135, 716
Pepperton Cotton Mills Jackson, Ga --------------------------- 12, 528
Pierce Manufacturing Corporation, New Bedford, Mass ----------- 51, 440
Pittsfield Mills, Inc., Pittsfield, N. H -------------------------- 24, 904
Max Pollace & Co., Inc., New York ----------------------------
Pomona Manufacturing Co., Greensboro, N. C ------------------ 24, 416
Postex Cotton M ills, Post, Tex -------------------------------- 11,5"0
Potter Fine Spinners, Inc., Pawtucket, R. I ---------------------
Primrose Tapestry Co., Rome, Ga -----------------------------
Prince Lauten Corporation New York --------------------------
Priscilla Braid Co., Centraf Falls, R. I --------------------------
Prospect Weaving Co. Philllpsdale, R. I ------------------------
Randolph Mills, Inc., FranklinviIle, N. C ------------------------ 12, 688
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FAVORABLE-rontinued SPIndles
Riverside & Dan River Cotton Mills, Danville, Va --------------- 468, 608
Rockfish Mills, Hope Mills, N. C ------------------------------- 35,136
Rossendale Ruboil Co., Newark, N. J ---------------------
rowan Cotton Mills, Salisbury, N. C --------------------------- 24, 936
Royal Cotton Mill, Wake Forest, N. C -------------------------- 16,000
Royal River Mills, Inc., Yarmouth, Maine ---------------------- 3, 280
John B. Ruckstuhl, Inc., New York ----------------------------
SAgamore Manufacturing Co., Fall River, Mass ------------------ 147, 664
Salisbury Cotton Mills, Salisbury, N. C ------------------------- 133, 344
Samoset Cotton Mills, Boston, Mass. (Taladega, Ala.) ------------ 14, 544
Samson Cordage Works, Boston, Mass -------------------------- 8, 064
Santee Mills Orangeburg, S. C -------------------------------- 30, 800
Seamans & dobb Co., Hopkinton, Mass -------------------------
Shelby Cotton Mills, Shelby, N. C ----------------------------- 20, 832
Sherman Manufacturing Co., Sherman, Tex --------------------- 7, 956
Shuford Mill Co Hickory N. C ------------------------------- 5,140
Soule Mill, New Bedford, Mass -------------------------------- 92, 416
Southern M ills, Inc., Atlanta, Ga ------------------------------
Southern Silk Mills, Greensboro N C ...... ..... ...... .....
Spartan Mills, Spartanburg, S. 6. (also Gaffney Mfg. Co.) -------- 165,844
Spray Cotton Mills, Spray, N. C ------------------------------- 25, 968
Standard-Coosa-Thatcher Chattanooga, Tenn ------------------- 120, 272
Standard Knitting Mills, inc., Knoxville, Tenn ------------------ 23, 508
John J. Strassel & Son, New York ------------------------------
J. Sullivan & Sons Manufacturing Co., Philadelphia, Pa ..........
Suncook Manufacturing Co ------------------------------------- 57, 280
Texas Textile Mills, Dallas, Tex --------------------------------- 41,168
Textile Fabrics Association, New York---- ---- _...........
Thames Dyeing & Bleaching Co., Niantic, Conn .................
James Thompson & Co., Inc., New York ------------------------
Todd Carpet Manufacturing Co., Carlisle, Pa ----------------------
Travora Manufacturing Co., Graham, N. C --..--------------- 12,836
Tupelo Cotton Mills, Tupelo, Miss .................... 16,000
M . P. Tuttle Co., Inc., New York ------------------------------
Unces Finishing Co., Norwich, Conn ------------------------------
Undine Twine Mills, Moodus, Conn ---------------------------- 4, 104
Union Manufacturing Co., Union Point, Ga ---------------------- 4, 980
Union Webbing Co., Philadelphia, Pa ....................
United States Finishing Co., Providence, R. I
Van-M oore M ills Co., Franklinton, N. C ------------------------
Virginia Manufacturing Co., Greenville, S. C ---------------------- 5, 248
W ard-Davidson Co., Philadelphia, Pa ---------------------------
W . Warren Thread Works, Westfield, Mass ----..........----........
W aterhead M ills, Inc., Lowell, M ass ----------------------------
Wauregan Quinebag Mills, Inc., Danielson, Conn---- -.-.--.-.----- 108, 820
Waverly Mills, Inc., Laurinburg, N. C -------------------------- 65, 000
Wellington Sears Co., New York (mills not otherwise recorded) -.. 364, 576
W alter C. W elsh & Bro., New York -----------------------------
Wennonah Cotton Mills Co., Lexington, N. C- ------------------- 15, 660
West Boylston Manufacturing Co., Alabama ----------------------- 40, 824
Whitney Manufacturing Co., Whitney, S. C --------------------- 36, 572
Whittier Mills Co., Chattahoochee, Ga. ---------------------------- 15, 260
Woodside Cotton Mills Co., Greenville, S. C --------------------- 153, 872
Worcester Bleach & Dye Works Co., Worcester, Mass ........
David S. Yankauer, Inc., New York ----------------------------
York Manufacturing Co., Saco, Maine -------------------------- 86, 480

11,833,810
CODE AUT'IIoitLTII4 CONSUMEMS GOODS INDUSTrOES

Mr. A. E. Swanson; Academic Costume Industry, E. R. Moore Co., Chicago, Ill.
Mr. Henry l nhler, Adhesive and ink Industry, Arabol Manufacturing Co.,

110 East Forty-second Street, New York, N. Y.
Mr. John W. Brennan, executive secretary Advertising Specialty Manufac-

turing Industry, 117 Fifteenth Street NW., Washington, D. C.
Mr. 'A ';. Demmon, Agricultural Insecticide and Fungicide, Stauffer Chemical

Co., 420 Lexington Avenue, New York.
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Mr. Joseph I. Wallace, secretary Animal Soft Hair Industry, room 1005, 18

East Forty-first Street, New York, N. Y.
Mr. McCarthy Hanger, Artificial Limb Manufacturing Industry, J. E. Hanger

Co., Philadelphia, Pa.
Mr. E. B. Weiss, secretary Art Needlework Industry, 128 West Thirty-first

Street, New York, N. Y.
Mr. G. H. Hamacher, secretary Athletic Goods Manufacturing Industry, room

1710, Republic Building, 209 South State Street, Chicago, Ill.
Mr. Clarence F. Paver, Assembled Watch Industry, Pretzfelder & Mills Co.,

1 Maiden Lane, New Ynrk, N. Y.
Mr. Henry Stude, executive secretary Baking Industry, 1135 Fullerton Avenue,

Chicago, Ill.
Mr. 0. R. Burkhart chairman Patting and Padding Industry, room 1018,

Aniassador Building, t. Louis, Mo.
Mr. Harry S. Vorhis, secretary Bias Tape Industry, 2516 Empire State Build-

ing, New York, N. Y.
Mr. Robert S. Lemon, Bituminous Coal Industry, 302 National Bank Building,

Pittshurgh, Pa.
Mr. James G. Ferguson, Book Publishing Industry, Doubleday, Doran Co.,

Garden City, Long Island, N. Y.
Mr. W. Parker Jones, secretary Bottled Soft Drink Industry, 726 Bond

Building, Fourteenth Street and New York Avenue, NW., Washington, D. C.
Mr. H. F. Ledlie, Broom Manufacturing Industry, American Brush & Broom

Co., Amsterdam, N. Y.
Mr. George J. Lincoln, Jr., secretary Bulk Drinking Straw, Wrapped Drink-

ing Straw, Wrapped Toothpick and WXrapped Manicure Stick Industry, Lincoln-
Liberty Building Philadelphia, Pa.

Mr. Lester B. Platt, secretary Candle Manufacturing Industry and the Bees-
wax and Bleachers Refiners Industry, 19 West Forty-fourth Street, New York,
N.Y.

Mr. W. H. Lumpkin, secretary Candlewick Bedspread Industry, Dalton, Ga.
Mr. George Williamson, chairman Candy Manufacturing Industry, 11 West

Washington StreeL, Chicago, Ill.
Mr. A. I. Ellsworth, secretary Canned Salmon Industry, 1440 Exchange

Building, Seattle, Wash.
Mr. Frank E. Gorrell, secretary Canning Industry, 810 Eighteenth Street,

NW., Washington, D. C.
Mr. Edward R. Dewey, secretary Canvas Stitched Belt Manufacturing In-

dustry, 609 Investment Building, Washington, D. C.
Mr. Isaac Ross, secretary Cap and Cloth Hat Industry, 1107 Broadway, New

York, N. Y.
Mr. G. M. Pittee chairman Carbon Dioxide Industry, 75 East Forty-fifth

Street, New York, N. Y
Mr. King Hoagland, secretary Carpet and Rug Manufacturing Industry, 405

Lexington Avenue, New York N Y
Mr. H. W. Huber, China Clay Producing Industry, 460 West Thirty-fourth

Street, New York, N. Y.
Mr. J. G. Wells, secretary Chinaware and Porcelain Manufacturing Industry,

104 East Fourth Street, East Liverpool, Ohio.
Mr. Samuel L. Kuhn, stucltary Cigar Manufacturing Industry, 125 Park

Avenue New York, N. Y.
Mr. Amith F. Ferguson, Clock Manufacturing Industry, Western Clock Co.,

107 Lafayette Street, New York, N. Y.
Mr. Chalmers M. Hamill secretary Cocoa and Chocolate Manufacturing

Industry, 535 Fifth Avenue, iew York, N. Y.
Mr. R. M. Strutz, chairman Corn Cob Pipe Industry, Phoenix American Pipe

Works, Boonville, Mo.
Mr. F. S. Jefferies, secretary Cotton Cloth Gloves Manufacturing Industry,

176 West Adams Street, Chicago, Ill.
Curled Hair Manufacturing Induistry, 55 West Forty-second Street, New York,

N.Y.
Mr. S. M. Williams, manager Daily Newspaper Publishing Businese Industry,

230 West Forty-first Street, New York, N. 1.
Mr. Charles Wesley Dunn, secretary Dog Food Industry, 608 Fifth Avenue,

New York N. Y
Mr. A. t. Brown, secretary Dry Color Industry, 55 West Forty-second Street,

New York, N. Y.
Mr. Lloyd S. Cochran, secretary Dry Goods Cotton Batting Industry, P. 0.

box 502, Leckport, N. Y.



1652 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Mr. B. E. Babbitt, secretary Dowel Pin Manufacturing Industry, 921 Leland
Avenue, South Bend, Ind.

Mr. F. F. Taylor, chairman Fishery Industry, Atlantic Coast Fisheries, I11
John Street New York N. Y.

Mr. W. P. Martin, favoring Products Industry, J. Hungerford-Smith Co.,
Rochester, N. Y.

Mr. A. K. Murphy, general agent Folding Paper Box Industry, 19 West
Forty-fourth Street, New York, N. Y.

Mr. J. S. Barshay, secretary Food Dish and Pulp and Paper Plate Industry,
2 lafayette Street, New York, N. Y.

Mr. John F. Mallon, secretary Fur Drtssing and Fur Dyeing Industry, 128
West Thirty-first Street, New York, N. Y.

Mr. .1. Hodgson, executive director Fur Manufacturing Industry, 363 Seventh
Avenue, New York, N. Y.

Mr. Henry Horn, Galvanized Ware Manufacturing Industry, Standard Man-
facturing Co., Brooklyn, N. Y.

Mr. R. S. Crawford, secretary Garter, Suspender, & Belt Manufacturing Co.,
551 Fifth Avenue, New York, N. Y.

Mr. P. J. O'Connell, secretary Handkerchlof Industry, 95 Madison Avenue,
New York, N. Y.

Mr. Herbert Tenzer, secretary ice Cream Cone Industry, 2 Lafayette Street,
New York, N. Y.

Mr. J. E. Brand, chairman Imported Date Packing Industry, 600 Miami
p Street, Urbana, )hio.

Mr. DeWitt C. Reed, secretary Imported Green Olive Industry, 105 Hudson
Street, New York, N. Y.

* Miss Ruth Boyce, secretary Industrial Alcohol Industry, 420 Lexington
Avenue, New York, N. Y.

Mr. Max Zuckerman, executive director Infant's and Childrens' Wear Industry,
10 West Thirty-third Street, New York, N. Y.

Dr. Robert C. White, secretary Insecticide and Disinfectant Maufacturling
Industry, Falls of the Schuylkill, Philadelphia, Pa.

Mr. Maurice Mossesson, executive secretary Ladies' Handbag Industry, 347
Fifth Avenue, New York, N. Y.,

Mr. Karl Gerstl, secretary Leather and Wool Knit Glove Industry, 508
Know Bilding, Goversville, N. Y.

Mr, Hf. Lewis Brown, general counsel, Licorice Industry, 200 Fifth Avenue,
New York, N. Y.

* Mr. Chas. P. (iarvin; secretary, Loose Leaf and Blank Book Industry, 740
Investment Building, W ashington, D. C.

Mr. David Drechsler, secretary, Men's Clothing Industry, 51 Madison Avenue,
* New York, N. Y.

Mr. Herbert B. Livesev, secretary, Merchant and Custom Tailoring Industry,
* 511 Fifth Avenue New York, N. t.

Mr. R. M. Mchlre, secretary, Cotton Wrappings Industry, Ill West Wash-
ington Street, Chicago, II.

Mr. Jasper R. Lewis, secretary, Millinery Industry, 469 Fourth Avenue, New
York, N. Y.

Mr. Wilwyn Herbert, secretary, Narrow Fabrics Industry, 87 Orange Street,
New Haven, Conn.

Mr. J. A. Castillo, secretary, Needlework Industry in Puerto Rico, Mayaguez,
Puerto Rico,.

Mr. Granville P. Rogers, secretary, Drinking Cup and Round Nesting Food
Container Industry, 420 Lexington Avenue, New York, N. Y.

Mr. Martin Kurten, Pasteurized-Blended and Process Cheese Industry,
Conestoga Cream & Cheese Manufacturing Co., 171 Chambers Street, New York
City.

Mr. J. Minor Ewing, secretary, Medicine Industry, 92 Varick Street, New
York, N. Y.

Mr. It. S. Adler, secretary, Paperboard Industry, 608 South Dearborn Street,
Chicago, Ill,

Mr. W. F. L. Tuttle, managing agent, Butter Industry, 114 East Thirty-second
Street, New York, N. Y,

Mr. A. IIomer Smith, Pharniceutical and Biological Manufacturing Industry,
Sharp & Dohme Philadelphia, Pa,

Mr. Charles Db. Kaufman, chairman, Photographic and Finishing Industry
425 South Wabash Avenue, Chicago, Ill.
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Mr. J. T. Menzies, Pickle Packing Industry, Crosse & Blackwell Co., Baltimore,

Md,
Mr. Ralph Blooinfield, secretary Powder Puff Industry, 1107 Broadway, Now

York, N. Y.
Mr. Daniel R. Forbes, managing agent Maraschino Cherry and Glace Fruit

Industry, 830 Seventeenth Street NW., Washington, D. C.
Mr. Henry G. Burke, executive secretary Pretzel Industry, 1016 Munsey Build-

ing, Baltimore Md.
Mr. Milton M, Adler, secretary Pyrotechnic Manufacturing Industry, 216 Mills

Building Wash irIgton, D. C.
Mr. NV. J. Parker, secretary Ready-Made Furniture Slip-Gover Manufacturing

Industry, 7 Fait Forty-fourth Street, New York, N, Y.
Mr. Marion Blaker, secretary Reclaimed Rubber Manufacturing Industry, 230

Park Avenue, New York, N. Y.
Mr. Horace S. Manges, secretary Robs and Allied Products Industry, 60 East

Forty-second Street, New York, N. Y.
Mr. W. . Parker, secretary Safety Razor and Blade Manufacturing Inulustry,

7 East Fortv-f~ortli Street, New York, N. Y.
Mr. C. M. Kavanaugh, secretary Sample Card Industry, 522 Fifth Avenue,

New York, N. Y.
Mr. George J. Lincoln, manager Sanitary Milk Bottle Closure Industry, 1208

Lincoln-Liberty Building, Philadelphia, Pa.
Mr. C. M. kendrick, secretary Sanitary and Waterproof Specialties Manu-

facturing Industry, 551 Fifth Avenue, New York, N. Y.
Mr. Carl S. Whittier, executive secretary Shoe Pattern Manufacturing In-

dustry, 606 Chamber of Commerce Building, Boston, Mass,
Mr. IV. C. Arthur, chairman Slide Fastener Industry, Ilookless Fasterner

Co., Meadville, Pa.
Small Arns and Ammunition Manufacturing Industry, 103 Park Avenue,

New York, N. Y.
Mr. George C. Thompson, secretary Solid Braided Cord Industry, 1405 Ilealey

Building, Atlanta, Ga.
Mr. John Max Weycr, secretary Spice Grinding Industry, 370 Lexington

Avenue, Now York, N. Y.
Mr. S. L. Kuhn, Surgical Dressings Industry, S. I). Leidesdorf & Co., 125

Park Avenue, New York, N. Y.
Mr. L. K. Loomis, secretary Table Oil Cloth Industry, 420 Lexington Avenue,

New York, N. Y.
Mr. Wayne S. Evans, secretary Unirella Frame and ttardwaro Manufac-

turing Industry, F. W. Evans & Son, 4623 Paul Street, Frankford, Philadelphia,
Pa.

Mr. Ilernian Mason, executive director Undergarment arid Negligee Industry,
261 Fifth Avenue, New York, N. Y.

Mr. larvey WIillson, secretary Drapery Textile Industry, 185 Madison
Avenue Now York, N. Y.

Mr. 'W. P Fi'kett, ieretary Vegetable Ivory Button Manufacturing In-
dustry, 4) Woiirth,±Street, New York, N. Y.

Mr. James A,' Massil, secretary Women's Belt Industry, 50 East Forty-
Second Street, N,.w York N. Y.

Mr. Arnold W. Engel, Kilien's Neckwear and Scarf Manufacturing Industry,
Engel & Bauer Co., New York, N. Y.

Mr. Arthur BIesso, chairman Wool Textile Industry, 386 Fourth Avenue,
New York, N. Y.

Mr. Frank E, West, Jr., secretary Yeast Industry, 595 Madison Avenue,
New York, N. Y.

American Glassware Industry, J. Mathews, Jr., secretary, 19 West Forty-
fourth Street, New York, N. Y.
h Artificial Flower & Feather Industry, Jasper Lewis, Secretary, 8 West Thirty-
seventh Street, New York, N. Y.

Band Instrumnt Manufacturing Industry, Harry Meixell, secretary, 45 West
Forty-fifth Street, New York N. Y

Bedding Manufacturing Industry, Stuart J. Mills, secretary, 608 South
Dearbor Street, Chicago, Ill.

Beet Sugar Industry, Neil Kelly, Secretary, 1001 Tower Building, W'isblngton,
D.C.

Blouse and Skirt Manufacturing Industries, B. H. Lerner, chairman, 226 West
Thirty-fourth Street, New York, N. Y.
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Boot and Shoe Manufacturing Industry, Jay 0. Ball, managing director, 2812
Chrysler Building, New York, N. Y.

Brewing Industry, Edward 1. Pitzpatrick, administrative assistant, 422
Munsey Building, Washington, 1), C.

Brush Manufacturing Industry, George A. Fernlcy, secretary, 505 Arch
Street, Philadelphia, Pa.

Can Manufacturers Industry, A. A. Morse, secretary, 60 East Forty-second
Street, New York, N. Y.

Qaivas Goods Industry, Edward B. Dewey, secretary, 629 Invest iit Build-
inl Washington, D. C.

ap arid Closure ?hrdustry, E. G. Ackerman, secretary, 19 West Forty-foiurth
Street, New York City.

Carbon .llack Manufacturing Industry, C. E. Keyser, secretary, 500 Fifth
Avenue, New York City.

Celluloid Hutton, Buckle and Novelty Manufacturing, Bernard Preston, sec-
retary, 51 West Twenty-fourth Street, New York Cityy.

Chemical Manufacturing Industry, Warren N. Watson, secretary, 008 Wood-
ward Building, Washington, 1). C.

Chewing Guu Manufacturing Industry, Ellsworth B3. Buck, chairman, Pier 23,
Hlosebank, Staten Island, N. Y.

Cigar (Container Industry, Ilobert B, llankins, secretary, 236 'lhestrut Street,
Philulelphia, 'a.

Cloth Heel Inustry, It. S. Mose, secretary, care of Cloth Reel laimifiietirers'
Association, 10 East Fortieth Street, New York Cite.

loat and Suit Industry, Nathan Wolf, secretary, 1:32 West Thirty-first Street
New York ('ity.

Coffee I ustry, William F. Williamson, imun.gi ug agit t, 11 Water Street,
New York (City.

Collapsilule Tuhe Industry, M. D. Church, secretar y, National Press Building,,
Washirigton, I). C.

Cooking rml lthitting Appliah'e Mlanufaituring Iristry, Mr. Pauline Iirid,
secretary, room 702-G, Shorehm llotel, Washington, I). (.

Cordage and Twine Industry, J, S. MeI)amiel, secretary, t0 EaLst lorty-secoid
Strict, New York City.

Cork Industry, Arthur L. larh el, executive secretary, 25 West Forty-third
Street, New Yoik ('ity.

(orrirgitted and Solid i bre Shipping ('ontainer Industry , (. F Ferris seurn-
tarv, Natiomal (oi tainr Association 205 We.s Wacker I)Drive, ChiCago, ill.

(orset 1and Brassiere Industry, F. 1), Dodge, chairman, 2:32 Maiison Avelue,
New York ('itv,

Cotton ('onverting Indlst ry\,W 1'. Fikcett, secretary, Textilh Fahries Associa-
tion, 10 Worth Street, New 'ork City,

Cotton Garment Industry, A. F. Allison, secretary, 395 Broadway, New York
City.

Cotton Textile Industry, George A. Sloan, chairman, 320 Broadway, New
York City.

Covered Button Industry, M. D. Mosessohn, director, 570 Seventh Avenue,
New York City.

Crown Manufacturing Inuustry, louis 11. Montfort, secretary, 218 Munsey
Building, 1329 E Street NW. Washington, 1). C.

Cylindrical li(l'i( Tight. palmer Container Industry, George J. Lincoln, Jr.,
executive manager, 1320 Iincoln-lhiberty lBuilding, Philadelphia, Pa.

Dental laboratory Industry, W. C. lahlitt, secretary, room 1111, 1010 Vcr-
mont Aveme, Washington, I). C.

Drapery a l n pholstery ' ramming Industry, W. J. l'arkir, scrctry, 7 East
Forty-fourth Streit, Nev York City.

l)res:i Marnfacturing Iuehustry, Morris loldhiu, secretary, roiorm 1368, 1410
Ilroaidwiy, Niuw York City.

Dry and l'olishi iu op N llarufanturring Irihunstry, W. A. Bablbuiitt, 3r., si'rolary,
Box 517, Sith l trl, 1d.

l'aurthunwar Mniufitiiriiig ln hu.sry, A. E. I lull, Ir., sctrilary, Zamisvilio,
Ohio.
Electri' Stirage, and i Wet Primary lt(ery, Frank E. Coriir, serotiry, 7

East F'irt y-forth Stret, New York City.
Electrotyping and Stvreotypirig Irlustry, Neail (Gris, svirct.try, 949 Lcler

BIhildinug, Clevelar, Ohio).
lzivu'hlii Industry, Rtolanl 1. Miss, ixwrutive sueriiry, 11 WusIct iory-fourth

Strict, New York City.
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Excelsior and Excelsior Products Industry, Richard M. McClure, secretary,
111 West Washington Street, Chicago, Ill.

Expanding and Specialty Paper Products.
Fertilizer Industry, Charles J. Brand, secretary, 616 Investment Blifling,

Washington, 1). C.
Fibre Can and Tiowe Inuistry, l)avidt B. Skillnati, secretary, room 302, Easton

Trust Building, Easton Pa,
Fibre and Metal Workc Cl)thing Button Manufacturing, 0. P. Byrne, secretary,

53 Park Place, New York Cite%.
Fishing Tackle Indistry, E. P. hole, executive officer, room 532, 160 North

La Salle Street, Chicago, Ill.
FlitedI Cup, Pan Litter, and Lace Industry, E . T. Wilson, secretary, 19 West

Forty-fourth Street, New York City.
Fresh Oyster Inu(hstry, Eugene McCarthy, secretary, 610 Qunnipiac Avenue,

New Haven, Conn.
Fresh Water Pearl Button Manufacturing Industry, W. P. Fiekett, secretary,

40 Worth Street, New York City.
Funeral Supply Industry, John M. Byrne, secretary, 305 Gerke Building, 123

East Sixth Street, Citti.mnati, Ohio,
Furaitore and Floor Wax and Polish Industry, W. A. Babbitt, secretary, Box

517, South lenl, Td.
Glass Container Industry, V. L. hall, secretary, 19 West Forty-fourth Street,

New York City.
(lazed and Fanny Paper Industry, George Butterfield, executive director, 280

Main Street, Fitchburg, Mass.
(Grphic Arts Industries, E. W. Palmer, chairman, 631 Tower Building, Wash-

ipigtoi, I). C.
('1nimned Label ant, Embossed Seal Industry, 1). A. Crocker, secretary, 122

East ,orty-se,, d Street, New York City.
(himiug Industry, I). A. Crocker, executive secretary, 122 East Forty-second

Street, New York City.
Hair Cloth Manufacturing Idustry, )aniel Michie, secretary, care of A. Y.

Michie & Co., 1Hward antd Berks Stree ts, Philadelphia, Pa.
Hardwood I)istillation Industry, M. 1t. flaertel, secretary, 820 Albee Building,

Fifteenth ad G Streets, Washington, D. C.
Hat Mamfacturing Indstry, Warren S. Smith, secretary-treasurer, 417 Fifth

Avemine, New York City.
Horseshoe & Allied Products Manufacturing Industry, John J. Sweedler, in care

of Felix II. Levy, 11 Broadway, New York City.
Hosiery Industry, Earl Constantine, chairman, 468 Fourth Avenue, New York

City.
Ice Industry, Leslie C. Smith, executive secretary, 878 National Press Building,

Washington, b. C.
Kuittel Outerwear Industry, Sidney S. Korzenik, secretary, 1 Madison Avenue,

New York City.
Lace Manufacturing Industry, Clement J. Driscoll, executive secretary, 1457

Broadway, New York City.
Leather Industry, J. L. Nelson, secretary, 100 0old Street, New York City.
Light Sewing Industry.
Liquel ed Gas Industry, Franklin R. Fetherston, secretary, 110 West Fortieth

Street, New York City.
Lye Industry, I. R. Drachett, president, 5020 Spring Grove Avenue, Cin-

cinmati, Ohio.
Macaroni Iniustry, M. J. 1)ina, secretary, room 1610, 520 North Michigan

Avem, Chicago, Ili.
Machined Waste Manufacturing Industry, It. I). Magill, secretary, 19 West

Forty-fourth Striet, New Yirk City.
Mayonnadse Industry, W. F. I,. Turtle, executive vice president, 114 East

Thirty-soc id Street,Nr York City.
Medium and Iow 'riecdT,hflry Mauifacturers, Elwari 0. t)tls, Ji., secretary,

20t9 Provide nce hiltmore lHotel, P rovidenwe, It. I.
Meu's Gar(ter, Susl t)ndier, and lolt Mantufacturers, It. S. Crawford, secretary,

551 Fifth Avetit, New YTork City.
Men's Neckwear Idustry, Charles [-:. Stecher, secretary, .16 S 1orth Avenue,

New York City,
Millinery and Dress 'Trimming, Braid, andh Textile Imdtist ry, (h'org (0. Neidieh,

secretary, 39 West. Thirty-sevotith Str t, New York.



1656 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Mopstick Industry, W. A. and B. E. Babbitt, administrative agents, box 517,
South Bend, Ind.

Newsprint Industry, R. S. Kellogg, secretary, 3903 Chanin Building, New YorkCity.
Nottingham Lace Curtain Industry, W. J. Parker, commissioner 7 East

Forty-fourth Street, New York City.
Novelty Curtian, Draperies, Bedspreads and Novelty Pillow Industry, W. J.

Parker, secretary, 7 East Forty-fourth Street, New York City.
gOptical Manufacturing Industry, Guy A. ttenry, directing secretary, Times

Building, New York City.
Oxy-Acetylene Industry, J. R. Gohey, 75 East Wacker Drive, Chicago, IU.
Paper Bag Manufacturing Industry, E. F. Melia, secretary-treasurer, 369

Lexington Avenue, New York.
Paper Disc Milk Bottle Cap Industry, George J. Lincoln, secretary, 1208

Lincoln Liherty Building, Philadelphia Pa.
Paper and Piulp Industry, Charles W. Boyce, secretary, 122 East Forty-second

Street, New York City.
Paper Stationery and Tablet Manufacturing Industry, Howard W. Selby,

secretary, suite 915, Vanderbilt Hotel, New York City.
Peanut Butter Industry, Clarence. J. Cook, secretary, care of Cream Dove

Manufacturing Co., Binghamton N. Y.
Perfume, Cosmetic, and Other Toilet Preparations Industry, C. S. Welch, secre-

tary and manager, 10 East Fortieth Street, New York City.
Petroleum Industry, Russell B. Brown, secretary, Investment Building,

Washington, D. C.
Photographic Manufacturing Industry, M. B. Folsoin, secretary, care of

Eastman Kodak Co., 343 State Street, Rochester, N. Y.
Photographic Mount Industry, R. P. Stoddard, secretary, 2121 Guarantee

Title Building, Cleveland, Ohio.
Picture Moulding and Picture Frame, H. E. Leichenger, secretary, 7 South

Dearborn Street, Chicago, 111.
Pleating, Stitching and Bounaz and Hand Embroidery Industry, 1440 Broad-

way, New York.
Pottery Supplies and Backwall and Radiant Industries, It. S. Russell, executive

secretary, P. 0. Box 598, East Liverpool, Ohio.
Precious Jewelry Producing Industry, Edward Summick, secretary, 008

Fifth Avenue, New York.
Printing Ink Manufacturing Industry, David IT. Sloane, secretary, 1440

Broadway New York.
Punch Board Manufacturing Industry, F. W. James, secretary, 1417 West

Jackson Boulevard, Chicago, Ill.
Raw Peanut Milling Industry, J. B. Latimer, secretary, Moultrie, Ga.
Rayon and Silk Dyeing and Printing, Robert Salembier, executive secretary,

room1'829, Empire State Building, New York.
tayn and Synthetic Yarn Producing Industry, C. I. LeRoy, secretary, 51

Madison Avenue, New York.
Rubber Manufacturing Industry, A. L. Viles, chairman, 250 West Fifty-

seventh Stroe, New York,
ituhir Tire Mainifacturing Industry, A. L. Viles, chairman, 250 West Fifty-

5e(0n1 1 f tret , New York.
Rug (hCIuiudl Processing Trade, E. C. Metcalf, 19 Rector Street, New York,
Salt Proeducing I dustry, Frank Morse, secretary, 1740 Book Building, Detroit,

Mich.
Sanitary Na)kin and (]ciising Tissue Industry, Zebilon V. Woodard, room

731, 71 West Tw, t-tii, I Street,, New Yo .
Set lp Paper Box Manifaturing Itlustry, luward P. Beckett, commissi'ncr,

J,ilertv ruHt BItililug, PlilaUll )hia, l'a.
Shoe and athler Finish, ol'ilis I, wnd ( ezent lmanufa'turcrs, Johln If. Dvli,

ecius, ivo s rotaryy, 19 Nilk St rect, loston, Mass.
Shoulder I'ad Aliufacturing Indisiry, 1. 11. Frielinan, executive secretary,

18 iEast Forty first S1,rwet, New York.
Silk 'r(x)ihle Induistry, Miss 1,'ce ,. B lut, secretary, 468 Fourth Avenue,

New York City.
Silverware Manufacturing I dustry, Alexander Vineent, secretary, 20 West

Forty-seventh Street, New York Cit'.
Slit, Fabric Manufacturing Industry, 1. H. Friedman, secretary, 18 East Forty-

first Street, New York.
Smoking Pipe, Arthur 1). Berliss, secretary, 1185 Park Avenue, New York.
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Stay Manufacturing Industry, Richard Feakes, secretary, 222 Third Street,
Cambridge, Mass.

Steel Wool Industry, W. J. Parker, secretary, 7 East Forty-fourth Street, New
York.

Tag Industry, F. H. Baxter, secretary, 122 East Forty-second Street, New
York.

Tale and Soapstone Industry J. B Aiken, secretary, 41 Park Row, New York.
Textile Bag Industry, H. L. Condon, secretary, room 1400, 100 North LaSalle

Street, Chicago, Ill.
Umbrella Industry, Philip 0, Deitsch, managing director, 230 Park Avenue,

New York,
Used Textile Bag Industry, Francis T. Blissert, secretary, 662' Water Street,

New York.
Velvet Industry, Frank R. Wheeler, chairman, 110 West Thirty-ninth Street,

New York.
Watch Case Manufacturing Industry, Alexander Vincent, secretary, 20 West

Forty-seventh Street, New York.
Wax Paper Industry, G. C. Crockett, secretary, care Scovell & Wellington Co.,

10 East Fortieth Street, New York.
Witch Hazel Industry, John F. Printing, executive secretary, 417 First Na-

tional Bank Building Bridgeport, Conn.
Wood Cased Lead Pencil Manufacturing Industry, Nelson B. Caskill, executive

secretary 726 Jackson Place NW., Washington, D. C.
Wood Heel Industry, Haverhill National Bank Building, Haverhill, Mans.
Wood Plug Industry, B. E. Babbitt, box 517, South Bend, Ind.

AFTER RECESS

(The hearing was resumed at 2 p. m., in the committee room of
the Committee of the District of Columbia in the Capitol Building.)

The CHAIRMAN. The committee will be in order. All right, Mr.
Sloan.

STATEMENT OF GEORGE A. SLOAN-Resumed

Mr. SLOAN. Senator, this morning I mentioned the loss in industry
in 1932 as amounting to $9,000,000,000. I would like to make it
clear, sir, that this was no a loss in market value of investment. It
was an actual eating of working capital through operating at a loss.
And that figure and report can be confirmed from the Research and
Planning Division of N. R. A.

I was talking about the code, and I shall be very brief, sir; as a
matter of fact, I think I can finish in 10 or 15 minutes. The whole
structure of this code, Textile Code, was built to protect and provide for
the welfare of the industry, which by and large is an industry of
relatively small unit. There are 1,100-odd cotton mills in this
country, in the South and in New England. Six hundred and eighty
of those are mills whose average employment approximates 200 people.
Five hundred and eighty-eight of the 1,100 mills are located in com-
nmnities of less than 5,000 population, and actually more than one-
half of the workers in the industry are employed in towns of 10,000
or less population. There are no large units in our industry as we
refer to large units in the steel industry, or in the automobile industry,
or in the oil industry, or some of the others.

In many of these communities the labor supply and the housing
facilities essential to three-shift operation or four-shift operation
simply do not exist nor have many of these mills the financial resources
to build the mill village to accommodate a third shift, not to mention
the fourth shift.
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A few concerns, such as the Johnson & Johnson mills, represented
here by Mr. Watson, have ample housing facilities, have ample
financial resources, and if they could go to the 3- or 4-shift operation
they would have at their mercy the smaller concerns that could not
do it. Fitness to survive may be determined largely by prevailing
competitive conditions. Many mills entirely fit to survive under
decent competitive conditions can be made unfit and can be made
sq-called "marginal mills" if this one single provision in the code is
stricken out.

Therefore, Senator, we feel in our industry, and this is the feeling
of the Consumers Goods Industries Committee-

Senator GERRY (interposing). What provision is that? Will you
state that right here?

Mr. SLOAN. I was speaking of the provision in the code which limits
machine hours to two shifts. We are speaking of an industry that
was largely a single shift industry before the war.

And we feel if the act is not so drawn as to definitely permit machine-
hour limitation to two shifts limitation, such as now exists in this
code, we will have a return to all-night operation, and that in turn
will iean the wiping cut of many, many communities that cannot
go to all-night operation, both in thie South and in the North. There-
tore, when you come to draw this bill for the future N. R. A. bill, if
that is going to be (lone by this committee, Senator, we hope you will
see that you are going to have the fate of this industry in your hands.
We hope and pray that you will give us the continue opportunity--
and 85 percent of the mills want that opportunity -- to spread business
and spread the available employment.

Senator KINO. You think that you are entitled to speak for the
South more than Mr. Edgerton?

Mr. SLOAN. For the cotton textile industry.
senatorr KING. I am speaking of the cotton mills.
Mr. SLOAN. I think so, Senator.
The CHAIRMAN. Mr. Edgerton represented that lie spoke for all the

industries in the South.
Mr. SLOAN. All industries; yes, all industries.
The CRATIRMAN. All right.
Senator KING. But particularly for the cotton industry?
MXIr. SLOAN. No, sir. lie is a wool manufacturer.
Senator KING. Textile manufacturers, I should have said.
Mr. SLOAN. lie is a wool textile manufacturer. It is under a

different code entirely.
In the cotton textile industry we have been able to strike directly at

the cause of breakdowns in the sound functioning of the competitive
system rather than the effects of that breakdown, and we have done
it through this two-shift limitation. It narrows the gl) between
potentl citaplacity, that ve (iscussed this morning, and the available
demand.

The general provisions of the co tll code contain unite of the
measures adopted under the N. It. A. under certain other codes to
deal directly with this problem of price demoralization. But the flet
that these measures may not )e suitable for our imlustry-jand I (10
not think they an, nd we have not re(tuested them-does not mean
thaut they are not essential in certain other industries. And our
('onsunmcrs (lends ('onmittee has stated that the flexibility of the
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N. 1. R4. A. makes possible policies and provisions for preventing or
mitigating the effects of undue and harmful disruption of prices.

New, Senator, I know that you havd been impressed m ith certain
examples here and there where industries have done things that have
been regarded as unfair and unreasonable. That may be true enough,
but oar committee wishes to get over the thought to you, sir-let us
do not make it impossible to correct these abuses in industry at large
just because a few industries may have gone wrong. Besides, we have
the N. I. A. and we have the Federal Trade, Commission to deal with
situations like that.

None of these Measures that we have in the codes, the codes gen-
erally now, open-price-filing provisions, selling-below-cost provisions,
mark-up provisions, and provisions against the use of particular
methods of price competition, such as varying discounts and varying

rebates, constitute price fixing as that is understood by the average
layman. T[hey are designed to put some reasonable floor under prices
or to diminish their dleor ilization and to insure getting from the
competitive system a ficir price one not ur,duly high and so oppres-
sive to t l byir, a id ono not 11(1 ily loxx andso oppressive to the
seller.

WVe feel in otur cori;,itt(, that Ilie sit cattion in this Country in the
industry is still si sorios tiit tie qiw cst ion immedia tely arises
whether any of these weapons for ]oitigatirhg destructive competition
can )e laid aside without losing, tIe ground that has been gained
rider the N. It. A. The reri iproblema is where can they Ibe usefully
be employed and how cmi the elcctivoriess of their use be improved.

For a ii ore detailed ctisi i s,,ion ocii is ii articular subject I would
like to leave in the record, sir-, it stateic ent nude by this committee
before the N. It. A. it i public c hearing, which treats with the
adjustraent of civicbIle cc alc: city of tlo' i itistry to art available
diMiaid, a1 1d i(ithr ca' wh ii ich olcso detii with these price demoral-
ization l)rovisioris.

The ('HAIRMAN. Very well.
Mr. SLOAN, I w l like to ]iive bctli if tliei in the record.
(The docinients referred to will be founi ct the crinclusion of Mr.

Sloan's statement .)
Senator KING . 'Mr. Sloan, you artr speaking about the benefits. I

have ci statement here to the effect that the Bireii of Labor Statistics
has submitted i report showing thit in the North the purchasing
power of the average worker wis 15 percent less in August 1934 than
in August 1033, and in the South it was at least 25 percent less, so
that the N. 11. A. hIs not ir'veised, it has inot been lceneficiul to the
average worker?

Mr, SLOAN. In this irrhrstry, sit'?
Senator KIN(;. Generaly spec king, the Jmbor Statistics report

spienks for Ill ccf therm,
Mr. SLOAN. Thlt I tbink I can ccrnswem', Sniator, to your satisfac-

tion. fin Augst,---vou speak of Augist 1934-1934 there was a
dearth of business i4 tle cotton textile industry, and the mills were
runmiri aliuit Ilf timid. The average cotton mills were running
soncew fe'o betweeri 50 and 60 percent of their normal schedules.
TIt is why your wichly wiges at thai tirie were off. Will you take
that chart, Seaitor, I hift with you this morning, and you can see
what i1s pp d 1!s ti the w ies iily Monti since tie code went
into eff''t. 'l'lc cr5, are also (ov,rnlilert figures.

11117' 2 2, Ic1 ,. -- :it
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Senator KiNa. And the Bureau also found, did it not, contrary to
statements of Mr. Johnson, and some of the protagonists of the code,
that there has been a narrowing between the spread of the maximum
and minimum wages in the industry, and the narrowing has been
facilitated by limitations in the codes and interpretations used therein
by the code authority.

Mr. SLOAN. I have a very brief statement of exactly what they
fund in that report, sir. 'ihey found in that report, the Bureau of
Labor-

Senator KING (interposing). What report are you referring to now?
Mr. SLOAN. The Bureau of Labor report: "There has been an

overwhelming compliance with the wage provisions of the code."
That is in that report, sir. They found employment during the first
year under the code was in excess of 1929. They found that the
minimum wage had not become the maximum wage. They found
that as required by the code, differentials in occupations above the
minimum have evidently been maintained; that higher proportionate
increases as contemplated by the code have been made in lower-paid
occupations below the minimum; that the tendency has been for
hourly wages to so continue to advance from August, 1933 to August
1934, both in the North and in the South. And this is a Bureau of
Labor chart, which bears that out that I gave you this morning.

They found in August 1934 the workers in the northern cotton
textile mills were receiving average hourly wage rates that prevailed
in 1926 to 1928, and the workers in southern mills were receiving
hourly wage rates substantially higher than at any time during the
decade from 1922 to 19:32. They found that between July 1933 and
July 1934 average hourly earnings were 64,1 percent. lit risking this
statement the Bureau disregarded the fact that wage increases in tile
industry were almost universal in the 2 or 3 inonths inunediately pro-
ceding July 1933. Vhen hourly earnings in March 1933 are compared
with those set up under the code, the increase amounted to 69 I)ercent
and today it stands lit 77 percent above March 1933.

Senate' WALSu. Of course, the total was very much less during
that period. What is the total earnings in tile month? The total
for the year is exceedingly less than t'ie amount received between
1922 and 1930.

Mr. SLOAN. No; I would not say that.
Senator WALSH. Hlave they not been running on short time?
Mr. SLOAN. During periods of short operation that is true, certainly.
Senator WALSH. Have any of your mills been running more than

4 days a week, or many of them?
Senator KING. Is not the weekly wage determinative rather than

the hourly?
Mr. SLOAN. The weekly wage is deferminative rather than the

hourly, Senator.
Senator WALSH. I noticed you advertise the hou.,
Mr. SLOAN. The weekly wages adjusted to living costs are al in-

portant thing. If you will look at the third chart given you this
morning you will see your weekly earnings are at about the peak
under tlis cole, and at the peak since 1929 the weekly earnings ad-
justed to living cost ....
I Senator KINO (interposing). What tre ,;ou speaking of, the textile
industry?
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Mr. SLOAN. The cotton textile industry.
Senator KIN(. The cotton textile industry?
Mr. SLOAN. Yes, sir.
Senator KING. You mean to say, then, the weekly earnings in the

cotton-textile industry are as great in 1934 as they were in 1926 or
1927 or 1928 or 1929? )o you mean to say that?

Senator WALSH. No; he (lid not say that.
Mr. SLOAN, Yes, in 1934, I say on the average, sir, the weekly

earnings adjusted to living costs were approximately the same as in
1929.

Senator KING. What were the annual wages?
Mr. SLOAN. I have not those figures, sir, but I think this chart

will show you they are approximately the same.
Senator WALSH. Have not, the living costs come down since that

time?
Mr. SLOAN. No; the living costs have gone up.
Senator WALSH. Are not the living costs in 1934 less than they

were in 1928 and 1929?
Mr. SLOAN. 1928 and 1929?
Senator WALSH. Considerably less, and therefore the wages are

less, based upon the adjustment of living costs?
Mr. SLOAN, No.
Senator WALSH. I mean the total receipts. I agree with you about

the hours.
Ml. SLOAN. The total amount received for 410 hours of work to

begin with is not less in any case than was paid for 55 or 60 hours prior
to the code. If it happens for 40 hours of work they get less, it is a
violati(in of the code, and action is immediately taken in those cases.
There have been some violations.

The CHAIRMAN. Is there anything else, Mr. Sloan?
Mr. SLOAN. Yes, sir. Senator. I will proceed rapidly.
The CHAIRMAN. I wish you would close is soon as you can, because

we have got about 10 other witnesses that we brought here from
everywhere. Of course, as we are not going to have a session tomorrow,
we do not want to keep them over here until Monday.

Mr. SLOAN. Senator, in line with your request, I would like to letve
with you a suggestion of procedure under the National Recovery
Administration for getting this import problem taken care of unier
section 3 (e) of the act, which this committee has recommended.

The CHAIRMAN. Very" well.
Mr. SLOAN. If you Will let me have that, 1 will file that with the

committee.
(The document referred to is as follows:)

CON SUMERS' GOODS INDUSTRIES COMMITTEE

IIECOMMENIED PROCEDURE FOR HANDLING COMPLAINTS UNDER SECTION 3 (0)
OF TaR NATIONAL INDUSTRIAL RECOVERY ACT

The ilport section of National Recovery Ad inistratici: shall accept and
refer to the United States Tariff Commission for ijin,ediate investigation comi-
plaints filed under section 3 (c) of the National Industrial Recovery Act which
meet the following requirements of the statute:

1. Complaint organization, association, or group must have complied with
title 1,
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2. Cottplaint Imist show that an article or articles are Ibeitg imported into tile
United States either--

(a) In substantial quiantities, or
(b) Ii increasing ratio to doniestic production of any competitive article or

articles,
3. (onijhdnt ltoist show that such article or articles are being imported into

the United States oil such terms or under such conditionsm as either--
(a) 'o ren(lcr infiective it code or agreement under title 1, or
(b) Seriously to endanger the maintenance of any such code or agrectero.

*W whenever any responsible com uplai ant makes a cowl laint, whatsoever its
form, which sets foilik a clear-cut prima face case in accrdance with the fore-
going statutory requilreitents aid sported by affidavits of represent-ative Ii ,nL-
hers of the altfectel itdustry or otler expert:t or by other factual evidence, the
import sect io1 of Natiotuai ttecovery Administration shall, without requiring the
filing of the schedule of supporting information prescribed iv Office Order No. 37,
sunittiarilv refer such cti)plaint to the United States Tariff (otmission.

Upon receipt of sH11i coitplaint, the Uniited States Tariff Comxission shall
iitediately give notice of a pittblic hearing to he held with a ti nimtm of delay,
at Nlich o~portitiity shall le given to present objections it the relief sought by
the coi qilaitant s.

If any objections art filed, co,qilaiints shall be given an opportunity for
rebhtal, atnd thereaft or a prmpt dccisiti shall he made on the aitsis of the entire
record.

If no objeciionl are tiled, sittluiary roliif shltl ihe accorded the comlplainants
on te basis of the complaittt.

Tint consumers g oods inidustry of this coun, *y have already
reeinployedamlc urger proportion of employees onl the 1929 basis
tlhain have other branches of industry. The demand has held upi
relatively better in consumers' goods than it has in heavy goods.
That is obvious.

Senator W'ALSn. Are ytot speaking now of the period up 1o the
beaining of this year?

rh SLOAN. N(;.
Senator WALms. Speaking ip to date?
\1It. SLOAN. Under the codes up to date.
Senator WVALSH. ttas there been a great drop in the last 2 or 3

Iuonths?
MI SLOAN. In the lat 30 to 60 days there has been a drop generally

in industry, but in our industry, the cotton textile industry, the paper
indttistry, 'the meat-packing industry, and the chemical industry, for
exiimple, according to the Bureau of Labor Statistics, they are employ-
ing on an average over the code period actually as many or more
employees than there were in 1929. We feel that it woull be impos-
sible and wholly unfair to load upon the consumers' goods industries
the major task of absorbing the great amount of employment still
existing in other industries in this country.

The capital goods industries cannot be permanently revived -even
with the help of the Public Works program-unless tie consumers'
goods industries have a sufficient margin to enable then to undertake
repairs, rept'lcements, or other capital expenditures. Wre are cuts-
towers for durable goods, but we can only buy front the industries
thAt, iprititce thel, when the margins between our costs and the
prices at which we sell perinit expenditures of that character.

'liere iq ito mystery whatever in the simple propositon that if
conisuters goods industries are to do the job they ultimately must,
do in buying more largely front the capital goods industries, that job
1uist be fiitnc'tl by reasonable "spreads'" between costs of labor and
materials, ntil the prices at which we sell. In proposals to increase
labor costs in codes, and simultaneously to take away trade practice
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and other stabilizing provisions of codes, that simple proposition
appears, sometimes, to be in danger of being entirely overlooked:

The entire inadequacy of uniform fixed hours andi fixed wages
throughout an industry to prevent ruinous and destructive conipeti-
tion and to secure the correction of resulting demoralied conditions
in an industiT is not a theory, and it has been demonstrated.

In England the complete unionization of an industry produces
minimum wages and maximum hours, but it does not prevent the type
of competition which is rnious to an overcapacitated industry. This
has been demonstrated over a long period rf years in the coal industry

ind in the textile industry of England. In boti of those industries
over there, in spite of these fixed limitations of wageq and hours, it is
essential, both from the standpoint of industry and Ihlbor, to take
drastic measures which will limit anid direct the competitive process.
There is no more reason to expect in this country that the hour and
wage provisions of codes can furnish a substitute for provisions directed
against price demoralization.

Now, iu conclusion, Senator, I return to the resolution of the Con-
sumers' Goods Industries Committee, that you cannot si abilize wages
without first stabilizing the source front which these wag's must come.

A code or a law which fails to recognize ed that fundamental by
slpeific ail definite provision will be nothing more than another
Volstead Act, and as certainly doomed to failure withi grave conse-
quenies to the entire national economic structure.

I would like to submit to the committee a document which was
prepared for our Consumers' Goods Committee this week by Dui &
Bradstreet, which will be of great help, I think, to your research
associates of this committee.

The CHAIRMAN. Very well.
Mr. SLOAN. It shows the extent to which insolvencies hm ve decreased

since this N. R. A. was adopted.
(The document referred to will be found at the conclusion of Mr.

Sloan's statement.)
Mr. SLOAN. I think that is all, sir, unless the coiMniltee has any

q kiesti(,ns.

Senator Gmm -i. Nh. Chairman, I would like to ask the witness one
quest iOn.

The ('uAmM,1xx Yes, sir.
Senator (G'iPd;n. If your processing tax Nx as tid wicn the goods

w(,re sold, wvoulI that aid the indsr, mat cmii lv?
Senator WALSH. Paid , the )Un 1siing 1 ilic?
Mr. SLTo,x. 1 d<o not think so, S nator. I do riot think it would,

sir'. WVe 10)) that some waty can be found for cmontinuig the aid to
tle filliners, hut, other than through this enorin ous Sal t ix on the
product:; of tliii industry.

The ( .tr. ,,'x. Is that all you hove, XI;. Sloan?
M1 r. Sroxx. I would like to file this statement with lie committee,

It slows the effet of this processing tax, the New Ymrk 'imes
rcWSl)iupe! of this morning.

(The article referred to will be found at the conclusion of 'Mr. Sloan's
statementt)
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Senator KING. Mr. Chairman, I would like to read in the record
here from a letter from the president of the Acheson, Harden Co.,

Mr. Frank A. Harden, who writes: [Reading.]
MT DEAR SENATOR. I am seriously considering resigning as a member of the

code authority for the handkerchief industry.

And he states in a letter, a copy of which he sent me: [Continues
reading.]

Therefore, I again restate that the National Recovery Administration has
resulted in doing us very much more harm tian good. The few benefits which
we have derived from the fair-trade'practices are infinitesimal compared to the
losses we have been forced to incur under National Recovery Administration.

Among the fair-trade practices which have been of some benefit to the industry,
the only two thst have amounted to anything is the standardization of terms for
the industry and the uniform f. o. b. point for original shipment, but these two
points have never been a source of serious trouble or worry to us. We have
always shipped our goods f. o. b. mill and have always been able to stick pretty
well to our own standard terms. Therefore, I say the benefits which we have
derived from these two points are infinitesimal compared to the hardships we
have been forced to suffer under the National Recovery Administration generally

You know, as well as I do, that the pay-roll records and time records of a great
many of these small chiseling manufacturers, and probably some of the larger
ones, are worth nothing. They are forging these records, both as regarding the
number of hours their employees work and the wages they are being paid, so that
when their hooks are being inspected by our confidential agency, their figures
mean less than nothing and the girls are afraid to complain for foar of losing
their jobs.

There is no way that I can see that we can force these chiselers to keel) their
records correctly arid pay their employees the tminitn wages, unless the code
authority itself finds itself i, a position to put its own representative in each and
every plant to see that these records are properly kept and the labor and hourly
provisions of the code are properly lived up to.' This, of course, as you know,
would Ihe impractical and impossible.t. Up to date, speaking for myself and for the concern I represent, and for a great
many of the other handkerchief manufacturers I have talked to, I feel that our
industry would be greatly benefited if the National Recovery Administration
would ibe entirely abulishe'd, as I believe it wvill be. I liken it to a ian sick with
a cancer, lie nitay lice 6 months, 1 year, or 2 years, but he is a doomed man,
and I feel that tle National Recovery Administration is doomed to ultimate
failure. It cannot be worked oit in the economic scheme of things to a successfiil

r conclusion, as far as the handkerchief industry is concerned. It is not a prac-
tical proposition. It is a theory, pure and simple.

I, therefore, can see no prospects for any future optimism in viewing our
industry, as long as the National Recovery Act is on the statute books. My
feeling is that the sooner the whole thing is abolished, in its entirety, the quicker
this country will show signs of returning to some sort of normal prosperity. This
will have to be done if confidence is to be restored.

Feeling as I do about the National Recovery Administration, I feel that it
would be hypocritical on my part to remain a member of our code authority.

Mr. SLOAN. Senator, I do not know to wiat extent that gentlemanrepresents the views of his industry, but if his view represents the views

of his industry I say tmey (1o not need a code authority.
I have sat through manV meetings of industrial groups during the

last 2 or 3 months, and that viewpoint I say in ill sincerity represents
a minority viewpoint in those industries I 'an familiar with.

Senatom King, the other day when Mr. Watson testified you read
a letter that you liad received from the Quinn Garment Co. from
Ogden, Utah.' I would like to make the point that that refers to a
code other than tlme cotton-textile code.

Senator Kiwa. I did not say it was a part of the cotton-textile code.
(The following is in connection witi matters referred to in Mr.

Sloan's testimony.)
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COMMENT ON POLICY AS TO CODE PROVlSIONS FOR THE ADJUSTMENT OF

AVAILABLE CAPACITY OF AN INDUSTRY TO AVAILABLE DEMAND

By provisions as to (a) maximum hours of operation of equipment; (b) maxi-
mum output of an industry and/or of individual units; (c) control of an increase
in the capacity of an industry.

1. For the formulation of sound policy as to such provisions it is necessary to
examine first the conditions which have given rise to the proposal and in some
instances the use of such provisions. These conditions are broadly two; first,
certain facts as to the relation of available capacity to available demand in many
industries; second, the effect, on the functioning of the competitive system of such
relation of capacity to demand.

(a) Excess of available capacity over available demand.
(1) Temnporary.-In numerous industries the available production capacity

while not out of line with available demand in the past or what it may be expecteA
to be again some years from now, is far in excess of any available demand.

(2) Chronic.-In some industries there is an available capacity far, and prob-
ably permanently, in excess of available present or future demand. This may
arise from a shifting of consumption to other products or an expansion for a
temporary demand, or, simply through pressure of competition, that an industry
without material increase in its physical facilities has doubled or tripled its capac-
ity by going from a customary single-shift operation to double shift, then to three
shift, but with a demand which permits only part-time actual operation because
the available consumption has not increased over what could be supplied by one-
shift or two-shift full-time operation.

(b) Effect on the functioning of the competitive system of a marked excess or
deficiency of available capacity in relation to available demand.

(1) Broadly speaking, such marked excess of capacity deranges the sound
operation of the competitive system in the same kind of way as a marked deficiency
in available cal acity to supply available demand.

(2) This is so because of the necessary duality of the healthy competitive
process. Active competition among buyers in securing the needed supply of
each, on the best terms lie can get; active competition among sellers in disposing
of the supply of each.

(3) Marked undereapacity with its threat of resell i:jt scarcity creates panic
competition among buyers, eliminates activity of competition among sellers.

(4 Marked overcapacity with its threat ot overplus on the market equally
eliminates activity of competition among buyers and creates panic competition
among sellers to dispose of their product and secure the largest possible share of
the inadequate demand.

(5) Overcapacity and uudercapacity alike tend to destroy the possibility of
a fair competitive price-in the one case it tends to go as unreasonably low as
a monopoly among buyers could force it; in the other case it tends to go as
unreasonably high as a monopoly among sellers could force it. We tend to
experience one way or the other the worst possible effects of monopolistic prices.

(c) There are certain characteristic public consequences from this break-down
in the sound functioning of the competitive processes due to marked overcapacity.

(1) Pressure of overhead to keep moving and to run full constantly drives
each unit to make any price and use any device to secure for itself a dispropor-
tionate share of the wholly inadequate demand.

(2) If some adopt this policy, all as a practical matter follow suit, and prices
for the great bulk of the products of an industry tend to go to cost and below.

(3) There are apt to result periods in which all run full followed by shut-downs,
with res lilting irregularity of employment.

(4) Istability in the market checks buying, and experience with such situations
is apt to show diminishing rather than increasing consumption.

5) Wages are forced down or tend to ho held down to the minima of codes.
6) Profits disappear; working capital is impaired; credit shrinks.

(7) Lack of confdence and lack of funds stand in the way of making needed
replacements and improvements in equipment which are essential to the healthy
functioning of other industries.

2. Efficacy of methods of dealing with problems of overcapacity that do not
involve code action.

(n) Voluntary individual control of use of capacity in production:
In some industries in which the concerns are few in number and large in size,

and particularly with high-priced unit of product, voluntary adjustment of the
use of capacity to available demand by each concern holding down the use of its
capacity for production to a fair proportion of that inadequate demand prevents
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the (lestruetion of the competitive balance that would otherwise flow from over-
capacity. In some industries this result can only be accomplished by the collec-
tive action of a gentlemen's agreement and there is the question of legality. It
would seem preferable to have such sound economic action taken in accordance
with code provision rather than bootleggeJ.

In industries with a large number of units and standardized products such
individual action is impracticable. If others under pressure of overhead are
trying to get enough of the inadequate demand to run full, the unbalanced coi-
petitive situation compels each to do it. The effects of all this were very clearly
s8tmnarized by the President in his radio talk prior to the enactment of National
Industrial Recovery Act.

(b) "Letting nature take its course" by the route of bankruptcy and receiver-
ship.

(1) If this would reduce capacity it is undesirable in the industries temporarily
overcapacitated because of the falling off in consumption due to the depression.
That capacity will be needed again.

(2) As a matter of fact this prces. (lees n.ot dinihish overcapacity. The
plants purchased for little or nothing4 eome back into operation with new man-
agement. Experience here and in England ov#er a long period of time with
chronically del)reqsed industries, such as cool and textiles, shows that over-
capacity and ihe resulting adnitteO serious evils are not self-curnafive by leaving
them alome.

(3) Purchase aid (lstrtictiol of sirpili: capacity by vdolmitary action on part,
of th, indlust.r.

(a) 'his onlioisly (toes i,,t nu"'t the proljileri (if teitporalil y ov-1,1repacitated
ind(istritvs.

(b) Such action coull not b! expected to amount to anything mles,, inder-
taken collectively by the industry. And if so undertaken, except under the
provisions of the Recovery Act, might be regarded as violative of I lhe antitru.t
laws.

(c) Any such method, if it could be itsed at all, coldd he undertaken only as
part of a general plan which wild deal tenmporarily in other ways with the
destructive effects of overcapacity and put the ind(ustry in fl position of being
financially able to finance such method.

3. Methods of dealing with overcnpacity imder the Recovery Act. U nless
we are prepared to say that no action should he taken to attempt to deal with
the admitted evils fDoNing from overcapacity, tent)orary or chronic, it is in-
portent to explore and to try out various possible types of code l)rovisionu that
may successfully deal with these evils. Several types of such provisions have
been suggested and used.

(a) Provisions that deal with its effects rather than with overcapacity itself.
Provisions in codes setting a mninimun price, forbidding sales below cost,

forbidding the use of various methods of cuttig price without appearing to (1o
so, open price filing provisions--all are intended to) prevent or mitigate that. drop
in price from a normal fair competitive price to cost or below that ten( to Ie
forced by marked overeal)acity, the resulting bretkdown of the (Iality of active
competition, aid thc collse-1tent "ii a-yers' lma.et."

Difficulties in enforcing compliaince and other difficulties with the framing and
Ise of slich provisions, which Ilake them ceoritinlY illntivailhble for imanv indhis-ries, are not disciissed here.

ib) Provisions for dealing direcltly with overcalpanity.
I1) Adjustment of maximoim available capacity to available demand I y

"nachine-hour" limitations.
(2) Adjustient of naxinmin nvila')le capacity to available denmnd by pro-

visions as to maximum output.
(3) Prevention of further oereapacity by provisions controlling its increase.
4. " Machine-hour limitations."
(a) These lprovisions set the maximum available calpacity for each unit and

therefore for the industry as a whole by setting the inunxilnll numbn1er of hours
key machines or processes may be operated.

(b) Such revisionss are set so its to narrow., but not, close completely, the gap
between the capacity of the e(iiipinent, if uged coitinuously (lay and ight through-
out the year, and the available demand is gaged by past and present conditions.

(c) The objection of such a, provision is to restore the normal equality in
competitive relationship of buyer to seller which would exist if a former reason-
able balance between facilities and demand had not been lost through (1) the
falling off of available (lemand, or (2) the increase of capacity, or (3) both.
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(d) The effect of such a provision, properly framed and administered, is that
goods are brought and sold on the basis of a competitive price arrived at by free
play of bargaining of buyer and seller on the market as in any healthy industry
where the facilities are not grossly out of line with the available demand for its
product.

In such a situation, where the gap between capacity and demand has been
narrowed but not closed, not only can no producer be sure of any particular sale
or price for his product but because of that gap lie cannot be assured that he
will dispose of all or indeed any part of his product. On the other hand, while
there is still, because of this gap, an advantage to the buyer the psychological
elfeet on tle market of an overwhelming excess available capacity is removed,
a reasonable activity of competition among buyers to secure their supply restored,
mid panie competition among sellers moderated to a normal activity in getting
ork ers for their product.

(e) The operations of buyers and sellers under such provisions are not incon-
sistent with the competitive system unless it can be said that the competitive
system is not operative when available facilities for reductionn and available
denanl are in reasonable balance. This clearly is not the case; the rc -erse is
nore nearly the fact. In the case of undercapacity and scarcity there is plenty
of activity in competition but it is entirely on the side of the buyers; in the case
of overcapacitx the activity is entirely on the side of the sellera. It is only where
there is a reasonable balance that there is activity, less intense, but on both sides,
and a fair competitive price can be expected to result. Any other conclusion
wonld mean that the competitive system operates only where there is a "sellers'
market" with its unduly high price or a "buyers' market" with its unduly low
price.

(f) Such provisions (1o not destroy incentive for efficiency or improvement or
prevent the elimination of the unfit.

(1) Under such a provision the financial results in each unit are directly affected,
as in any healthily competitive industry, by (a) efficiency in management, (b)
eComically operating equipntent and (c) quality in product.

(2) Etfticient mits have tie incentive and are i under the pressure to become
more efficie)t. Further if the industry is obtaining a fair competitive price the
reasonably efficient units are. in a financial position to make improvements.

(3) Inefficient units have the incentive and are under the same pressure.
Under such provisions they are not assured of a living any more than they are in
any healthy industry with no wide gap between capacity and available demand.

(4) Annihilation is not the only way or often the best way to eliminate the
inefficient unit.

(a) There is no "original sin" or "predestination" or congenital deformity
about the inefficient units. Perhaps the best, if not in fact the only way to
eliminate them, is for them to become efficient.

(b) If the inefficiency is in management, management can be changed. An
owner wants sonic return. With the industry generally in good condition, alibis
are out.

(c) If this inefficiency is in equipment, that equipment can be replaced. If the
industry generally is in good condition, so that the efficient can earn a living, the
ability of the owner to get credit to make the improvements or the incentive of
others with capital to take over the plant is immediately increased.

(d) If a provision for adjustment of capacity could direct all of the inadequate
available demand into the hands of the best managed, best equipped plants, there
might be some reduction in average cost. This cmuld only be (lone through a
pooling of resources and business wholly impracticable. Further, it would mean
a wrecking of existing managements and a relocation of labor and a destruction
of exi:3ting communities that would be intolerable at this timni. If the same
redistribution of l)lant operation were to result from taking no steps to deal with
overcapacity the same intolerable consequences would follow. As a matter of
fact if the matter were left to the disorderly processes of the bankruptcy route,
experience in a number of industries indicates that the same old plants would
probably turn up with their share and perhaps more than their share of the
business rather than any economically useful redistribution of business with
reduced average costs being effected.

i(g) It is essential to the proper use of such provisions that they should'not
operate to create a scarcity or diminish the output of the industry as a whole.

(1) The use of a limitation on machine hours may be harmful or desirable
depending on its terms. If used to create a scarehy and resulting "sellers
market" it is destructive to the proper operation of the competitive system; if
used to restore a reasonable balance of capacity and demand and so relieve from
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a "buyers' market", it is protective and restorative of fair competitive market
prices.

(2) To avoid danager of the first result the code should provide a margin
between the adjusted capacity and prospective demand so that the output, if
the available adjusted capacity were used, would be so'mcwhat in excess of what
the market will absorb.

(3) Such provisions do not decrease industry production. For any pro-
tracted period, it is economically impracticable for I)roducers to continue to
produce more than can be consumed. Overproduction for short periods must
i evitably be followed by periods of shutdown. The limitation of machine hours
serves to spread the production more evenly over the period and prevents these
intermittent shutdowns. In fact, with the resultant better balance be6'ween
supply and demand, buyers stock merchandise witli more confidence, and as a
consequence consumption tends to increase.
(h) It is essential to the proper use of such provisions that there should be

flexibility i- administration of such provisions.
(1) Imnmediate temporary increase (if such avaiiablc capacity should be pro-

vided for if demand is unexpectedly increasing.
(2) Immediate temporary decrease in available capacity should be provided

for where the gap between available capacity and current demand is so widening
that the old demoralization due to overcapacity is threatening to reappear. It
;. the experience of the market that if such demoralization gets under way it is
cumulative through the retarding of normal buying which it immediately occa-
sions. Prompt action by checking demoralization and unnatural falling off of
buying will tend to prevent the extreme fluctuations in employment that would
otherwise occur and which are characteristic of overcapacitated industries.

(3) Provision should be possible for dealing with special situations in particular
branches of an industry (a) in which no temporary adjustment is needed or could
be made without undue hardship or (b) in which alone such adjustment is called
for.

(4) For long-run use the administration of such provisions will have to be devel-
oped so as to afford flexibility to prevent the permanent freezing of a particular
amount of business in particular concerns and to afford opportunity for natural
growth and change.

(i) Such l)rovisions from their very nature and the necessity of finding a suita-
ble key machine are likely to prove acceptable or adaptable to relatively few
industries. Such industries may be important ones such as textiles.

(j) Such provisions should not be used without careful special study of con-
ditions in an industry and of their workings when adopted.

(1) To this end there should be specialists in the National Recovery Adninis-
tration devoting themselves to this type of code l)rovision. They should be con-
sulted as to any new provisions of this type proposed. They should keep, in
closest touch with the actual operation of industries in which they are used, the
actual administration of these provisionc, and with the conditions which appear
to call for temporary adjustments.

(2) It should be recognized that adjustments of available capacity to prevent
the destructive effects of overcapacity requires the development of a new and
difficult technique. Experience, only, can show how far it is possible to develop
such a technique and how widely it can be used in solving the vitally important
problems of overcapacity-temporary or chronic.

(3) The National Recovery Administration through its power of revocation of
codes should always keep in a position to terminate the operation of such provi-
sions when they have served their purpose or are not useful in their operation.

5. Direct control of output.
(a) It is the object of provisions for maximum permissible output in an industry

to avoid the destructive effects of marked excess of available capacity over
available demand.

(b) Such provisions should not be such as to diminish output below available
demand except temporarily where in a particular industry heavy stocks have
accumulated which must be gradually liquidated before normal competitive
conditions can be restored.

(c) As in machine hour limitation such provisions would ordinarily narrow
rather than close the gap between available capacity and available demand;
they should never be so formulated as to produce scarcity prices.

(d) Under such conditions in some industries such provisions may be used to
make fair competitive prices possible again. In effect the market situation
becomes that of a healthy competitive industry in which the productive facilities
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are not far in excess of available demand and there is consequent competitive
activity both among the buyers and among the sellers in securing their supply
and disposing of their product.

(e) Such provisions almost necessarily are based on the setting of a maximum
output for each concern in the industry. The difficulty of arriving fairly at such
respective figures would usually make such provisions unacceptable to an industry
and impracticable except in periods of the severest emergency.

(f) Stch provisions, where they can be used, require elements of flexibility
similar to those with respect to machine hour limitation and for similar reasons.

(gq) The practicability of the use of such provisions to deal with the effects of
overcapacity in any industry requires special study. They would ordinarily be
applicable to a different type of industry from those in which machine limitations
might be used. The question of their use and the supervision of their operation
should have the attention of the same type of specialists on such provisions in
National Recovery Act, keeping in the same way in closest touch with the actual
workings of the industry in question.

(h) Such direct output control provisions are not likely to prove available for
use in many industries but may be highly useful in some important industries such
as petroleum.

(i) For long-run use a technique for providing for growth and change in the
situation of various concerns needs to be developed.
(1) Unless such output provisions should provide for a less output than the

market would absorb at a fair competitive price--which they should never be
permitted to do--they do not diminish national production or employment. Inexceptional eases they may involve some shift from the supply of some uses or
markets for which the industry was not economically suited and which it had
temporarily acquired only by below-cost prices.

6. Provision for elimination of capacity definitely surplus.
This problem does not arise where overcapacity results from a temporary drop

in consumption due to the general depression.
Nor does it arise where it may be expected that new demand will grow up to the

existing overexpanded facilities.
It does arise in an industry where it can be said that there is a permanent over-

capacity. Under such circumstances it may be possible to develop a technique
under the National Recovery Act or its successor act for an industry removing in
an orderly way, in conjunction with temporary capacity controls, the excess : nd
less efficient equipment. In England plans for such industry action have been in
effect in the coal industry and are under consideration in textiles. Purely volun
tary methods seem impracticable. The difficulties under our governmental limi-
tations are obvious.

7. Control of new capacity.
Such provisions may be auxiliary to machine-hour limitations and output-

control provisions or they may be part of a general planning by an industry to
insure its orderly development or both.

(a) They have for their objectives:
(1) Prevention of economic waste of duplication of facilities which will result

in only partial use of any amn(d drawing into and holding in an inudstry more labor'
than it can support.

(2) Destructive effect of increase of capacity to a point where it gets completely
out of balance with available demand.

(b) Such provision should be so drawn and administered as not to prevent re-placements of old equipment with new and improved equipment, the introduction
of improved processes, the transfer of plants or their equipment to new ownership
or management.

(c) Such provisions are essential to intelligent, economic planning for an over-
capacitated industry, but final control should be in the Administration, with
recommendations from code authorities.
8. Effect of capacity, adjustment, and control provisions on initiative and effi-

ciency.
(a) Such provisions, used to narrow the gap between capacity and available

demand, do not remove the incentive for initiative and efficiency. The market
is a healthily competitive one. There is every incentive to secure the best custom-
ers on the best terms and to produce the best product in the cheapest and mostefficient way as there is in any healthy industry in which the productive facilities
are in reasonable balance with available demand. Such provisions do not as apractical matter, for the reasons given above, secure the perpetuation of the unfit.

(b) There is wide opportunity for improvements in existing capacity and
acquisition of less efficient plants and Improving them. Further, the healthier
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condition of the industry gives an incentive and assists in the financial ability
to make such improvements. On the other hand, with uncontrolled overcapac-
ity, the condition of the industry is ordinarily such that there is apt to be neither
the incentive nor financialability for making improvements, much less creating
n,v capacity. This has been the experience in the textile industry.

9. Certain important byproducts of capacity adjustment and control provi-
sions.

If there is any one clear lesson of our experience with the industrial systems
during the last 125' year, it is that, without certain controls, it operates with coln-
pltte ruthlessness on both the human factor in the economic machinery and on
existing instruments of production by forcing sudden adjustments, with indi-
vidual hardships and wastage, and by tending to force every competitive unit
in an industry to adopt any unfortunate and destructive practice that may be
adopted by some units.

In normal times and with capacity in reasonable balance with demand these
tendencies are mitigated. But the present depression with its underconsumption,
and consequent general overcapacity, has greatly accentuated them. Provisions
for capacity adjustment tend to reduce the violent dislocations which would
otherwise take place.

For example, the cotton textile industry was originally a one-shift industry.
As a result of the war, and under the pressure of ruinous competition, there was
a tendency to go Lo two shifts, thereby aggravating overcapacity and irregularity
of employment. With the depression, under the sante competitive pressure to
get the most out of the investment in a machine, there was a tendency to go to
continuous operation.

Textile manufacture involves operations to which women are well adapted and
for which they are extensively employed. It is not a continuous process nor is
there any general economic need in the country which requires such saving in
overhead as might be involved in the midnight shift. There is no justification
for subordinating the human factor to the machine, for demanding the distortion
of normal life of hundreds of thousands of men and women that would be involved
in the general use of such a shift. And yet this same competitive process, if left
uncontrolled, would tend to force all to do what some were doing.

The net result would have been to further increase unneeded and unused ca-
pacity and accentuate further the alternation of hectic running, part time, and
complete shutdowns. If as a result, a large number of units in the industry
proved unable, before or after bankruptcy, to provide thIe needed housing facil-
ities for the midnight shift and were actually put out of business, there would have
been the dislocation in the life of the communities dependent on those units and
the wastage of plant and equipment. This would not mean getting rid of the
unfit. There is nothing intrinsically more efficient in the management and
equipment of a plant so located as to have facilities to house a midnight shift than
one not so located. By the control exercise, by the machine-hour provision, this
subordination of the human factor to the machine has been avoided. There are
many such byproducts from provisions for adjustment of capacity which avoid
the stupidities, hardships, and economic dislocations that would otherwise result
from marked overcapacity in times of depression.

SUMMARY

1. The destructive effects of over capacity on the sound workings of competition
in an industry demand careful consideration of the practicability of the use of
proposed measures for narrowing the gap between available capacity and available
demand and for preventing an economic further increase of facilities.

2. Provisions for machine limit.-tion or determining maximum output, while
still leaving a gap between available capacity and available demand, can in some
industries be used to restore healthy competitive conditions and a fair competitive
price and to end the injurious pressure toward sales at or below cost and conse-
qucftit bontr'action of credit and obstruction to improvements and progress in an
industry.

3. It*'ould be the policy of the National Recovery Administration to use such
measures in those relatively few but highly important situations in which they
may appear to be practicable and necessary.4. It should also be its policy to scrutinize with extreme care the suitability uf
conditions in a given industry for the use of such measures to prevent any such
measures from being used to create scarcity or to diminish the output of the
industry as a whole, which can be sold at a fair competitive price, and observe
carefully the Avorkiugs of any such measures under any code in which they're
adopted so as to be informed whether or not they can usefully be continued.
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5. It should bx the policy of the National Recovery Administration to submit
any proposals for the adoption of such measures and the administration and
observation of such measures to the special study of specialists of the National
Recovery Administration in this type of code provision. Such specialists should
keep in closest touch with the actual operations of any industry in w hose code such
proviions are embodied or sought to be embodied.

6. Where provisions for the control of the addition of new capacity to an over-
capacitated industry are used, such provisions should be so formulated and ad-
ministered as to encourage anu not to prevent the replacement and improvement
of existing facilities.

7. It should be recognized tihat suchneasures for adjustment of available
capacity to available demand require the development of a new and difficult
technique and that the extent of the use of such measures will be dependent upoB
experience with such technique.

8. Owing to the iulportaii e of the development of such a technique, in aid of the
sound functioning of the competitive system, in recovering from this depression
and in helping to avoid or mitigate the results of future depressions, every effort
should be made to work out such a technique by study and experience.

GEonaE A. SLOAN,
Chairman Cotot, Textile Code Authority.

GOLDTHWAITF i1. Doun,
President The Cotton Textile Institde, Inc.

MEMORANDUM SUBMiTTJ'm IN BEHALF OF CONSUMEWS' (o)s INDUSTRIS

COMMITTEE AT NATIONAL REcovERY ADMINISTRATION i-1TARING ON CODE

PROVISIONS TO PIREVENT 1I'scg DrMOnAL.ZATION

This hearing called by the National Industrial Recovery Board, to discuss the
Mrem1,0 a(lopted uider the National Industrial Recovery Act. to deal with price
dentoralizatiou, raises a vitally important question for the country.

I shall 'lot here li-,cuss those measures in (etail or their workings in particular
ilugst ies. \'htat I wanut to, do here is to consider the broad /riuciples of these
measures and the w-ay they tie it) to the whole philosophy and fabric of our effort
to stem the tide of the depressimi. It is very easv to take too near-sighted a view
and to be lo-t in the dletil of how some ).artieular uinimunm price provision works,
tile diffieullty of a.scertaiung cost in one indhiutry, how uniform discounts work in
another, the effect of )rice filing in sti'! another, and failure of compliance in
mother. In mur major ofensive agairst this depression, in advncing over
uitrooiolen ground, we are bound to have our setbacks and our casualties. It is
necessary to look at the whole battlefront in perspective. It may be helpful,
therefore, if we go back to the beginning and relate briefly this phase of National
Recovery Administration activities to the reason why National Industrial
Recovery, Act was enacted at Itil an ,to some of the fundamentals of the operation
of our C;Onl)etiti'e system.

Broadly speaking these measures, under discussion at this hearing, which have
been adopted in codes under the National Recovery Act, constitute one of the
major groups of mneamures taken by the Nation to check the operation of a process
which was conceived to he destructive of the social and economic welfare of the
Nation.

What was this process? What were these measures? Broadly speaking, the
process was one of a dislocation of price structure, a decline of agricultural prices,
a decline in prices of most commodities, a decline in the price of labor, annihila-
tion of return on investment, impairment of working capital, cessation of replace-
ilent and improvements aud of the creation of new facilities, a, withering of credit,
and a progressive contraction of the current output of the economic machine.
In 1933this process hid been under way for over 3 years. It was still progressing.
Falling wages and falling prices were not restiltig in increased c(lsuniption and
restoration of credit anid enterprise, but the reverse. Unemployment was in-
creasing and also the needs for relief with the exhaustion of savings.

I sometimes wonder whether the memory of some of us carries back as far as
February 1933. The Nation then made a choice between what is sometimms
described as "letting nature take its course" and attempting to devise concerted
measures to check the progress of the downward spiral, measures directed to
securing a gradual return to a more ordered and fuller use of the economic re-
sources of the country which were, for the time being, falling progressively Into
disuse.



1672 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Broadly speaking, it was a choice between laissez fare and an attempt to apply
collective intelligence and action to an individual and collective disaster. I have
used the phrase "letting nature take its course" as descriptive of the laissez
faire course of action, or rather inaction. It is an attractive phrase. It sounds
like a ecrsible course to pursue. But the devil should not be allowed to have Il
the good tunes and we do not believe that the laissez faire advocates are entitled
to this phrase. We believe that intelligent concerted action is a part of "nature",
and that "nature is taking its course", and its best course, when a measure of
collective intelligence and activity is used to guide individual activities. For
example, we believe it is "letting nature take its course" in the true sense when
in time of plague collective action is taken for quarantine, for hospitalization and
for inoculation, rather than letting each individual inan, woman, and child face
the bacilli on his own and concoct his own reniedy. We are unwilling to call
concerted measures for the health of the economic organization "regimentation"
any more than we would b) willing to call public health measures "regimen-
tation."

What were the economic measures taken to arrest the downward spiral? We
shall not attempt to enumerate all of them but merely certain of a related major
group. They were:

1. An attempt to check the downward course of agricultural prices and restore
something like their previous price relationship to commodities and services by
checking the destructive effect on prices of the accumulation of surpluses that did
not move and of an available capacity for the time being in excess of available
demand.

2. An attempt to check the further fall in the price of labor by putting a bottom
to wages through maximum-hour and minimum-wage rate provisions.

3. An attempt to deal with a disastrous price situation in many industries and
trades, occasioned by particular conditions or by the general downward spiral.
In such industries the wiping out of any margin between cost and selling price,
and the creation in many instances of a minus margin, was eliminating return on
investment, often actually impairing working capital, putting a steady downward
pressure on wages, destroying the ability and confidence to make replacement and
improvements, destroying credit and contracting operations.

The specific devices used to effect these objectives can be broadly stated. In
the case of agricultural prices the Agricultural Adjustment Administration has
sought to effect the reduction of surpluses that would not move and the over-
hanging threat of overcapacity and price demoralization by measures for the
adjustment of available capacity to available consumption and by minimum price
agreements. In a further effort to restore parity, it has, in some instances, paid
"benefits" or subsidies as additions to price.

The National Recovery Administration has used "maximum man-hour" and
"minimum wage" provisions to put a floor under' the competitive price of labor;
measures for the adjustment of available capacity to available demand to prevent
the destructive effects of accumulated surpluses and their potential production.
Finally, to put some reasonable floor to prices or to diminish their demoralization,
it has used that whole range of provisions affecting price which are under discus-
sion at this hearing, including minimum price provisions, mark-up provisions,
open price filing provisions against the use of particular methods of price competi-
tion; such as varying discounts and rebates, which were being used as the instru-
ients of a price cutting that was destroying any margin above operating cost and
often creating a minus margin.

These are the weapons which the Nation chose to use in our fight against
different aspects of the disaster which was contracting and narrowing the whole
rtinge of our economic life, one from which we could not escape through individual
action.

All of these measures have certain things in common:
1. They were all prompted by and are molded by certain characteristics and

defects in the working of the competitive system, which were emphasized by
what has taken place during the depression.

2. None of them was directed'toward substituting Gove:nmental operation for
individual competitive operation.1 3. ' On the other hand all of them set certaii boundaries which individual
c-66ipetitive action cannot transgress, where the result of all units going beyotid
'those boundaries -would be against the Interest of each and against the public
ifiterest.

"4. -i1 all the measures we .ie 40aflg with a new technique. Each is sus-
e)tibl6 of rilitakoir use; eith, iii ft t, IiI o have been used hi cases vhereftfirv
was no occasion for its use, where it could not be used successfully becadto 61
particular conditions, and in situations where it has been misused.
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5. The situation on all of these fronts is still so serious that the question
immediately arises whether any of these weapons can at this time be laid aside
without danger of losing ground gained. The real problem is where can they
usefully be employed, and how can the effectiveness of their use be improved?

The recovery measures, whether taken with respect to agricultural prices, the
price of labor or the price of commodities, find their immediate occasion in
certain fundamental characteristics of the competitive system.

It is, of course, obvious that there is no economic virtue in any particular
general price level. There may be a high degree of utilization of productive powers
and services at a relatively low level. It is in the shift from level to level in the
dislocation between different par s of the price structure which takes place in
such shifts, in the redistribution of ownership which takes place in such shifts,
and in their psychological effects that the difficulties arise. There is a certain
characteristic of the competitive system that accentuates such difficulties. If
left uncontrolled or unmitigated, it becomes, not a cause, perhaps, but at any
rate a mechanism of disaster. This characteristic must always be borne in mind
in dealing with the l)articular problem of measures to prevent price demoraliza-
tion, which is being dealt with at this hearing, as well as in comniection with the
kindred problems of price demoralization with respect to labor and agricultural
products.

What is this characteristic of the competitive system and why is It important?
There is nothing so ingrained in the American people as a whole as their instinct
for and their belief in competition. It runs through our social life in our games
and pastimes; it runs through our economic life.

But what is it that the public wants and expects from this competitive system
which it believes in and is determined to preserve? In the first place, it furnishes
a spur to and reward for efficiency and so tends to improvement of product,
lowering of cost and ultimately of price. Second, when functioning soundly it
tends to produce a competitive price in an industry, fair to buyer and sellerAlike,
yielding a substantial profit to the very efficient, sonie profit to the efficient, and
little return, oi a loss, to the inefficient, with a price and cost basis which makes
possible reasonable wages.

On the other hand, what the public does not want from competition is a price
so high that it produces a return to the seller all out of relation to his cost, nor
does it want from competition a price so low that it yields no fair return for the
labor or for the use of the capital employed. With such a price the buyer is
getting something for nothing. Further, as a result of such a price, credit is im-
p'aired, progress is checked, markets are depressed, and there is an undue down-
ward'pressure on wages.
' In normal times, in many industries, by and large, the public gets what it wants

from competition--a fair competitive price. Sometimes, however, it gets what
is not in the public interest, namely, an oppressively high price or an oppressively
low one. This is due to a perfectly obvious characteristic of the competitive
system, but one we are apt to lose sight of.

That characteristic is this. The normal competitive process is of a dual
character: (1) Competition among buyers in securing their supply; (2) competi-
tion among sellers in disposing of their product. We are too apt to think of
competition as something which takes place among the sellers only, although at
an auction or in times of scarcity we realize very acutely the contrary. The law
recognizes this duality of the competitive process. A combination among the
buyers may be just as much an, offense against the antitr.ut laws as a combination
among the sellers.

The sound functioning of the competitive system depends at any given time
upon the reasonable balance of activity on both sides of the competitive process;
activity in competition among buyers in securing their supply; activity in competi-
tion among sellers in disposing of their products.

When this balance exists we get what the public interest demands of the compe-
titive systemin namely, a fair competitive price. When this balance is destroyed
and the activity of competition is practically all on the side of the buyers or all on
the side of the sellers the sound working of the competivive process breaks down.
We then get from competition what is against the public interest; namely, an
tunduly high price, oppressive on the buyer; or an unduly low price, oppressive on
th6 seller.
. Iitines of scarcity the competitive activity becomes panic buying. It is all on
the side of the buyers.' The sellers lie back in the confident realization that they
can dispose of their product whenever they get-radyon a rising market and let the
anxious buyers bid the l)rice up. We had this situation immediately aftertlie wvarin
certain localities in one of the most highly competitive businesses there is; namely,
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real estate renting. rhe shortage, with unbalanced competition left to itself, was
skyrocketing prices to utrly unreasonable aid oppressive levels. No individual
could (1o anything about it. In such localities as the District of Columbia and
New York, Goverinment stepped in and fixed a maximum price in this competitive
industry until tie normal balance of competitive activity was restored.

On the other hand, in times of undercousumiption, or where capacity for some
other reason gets chronically out of balance with available demand, the competi-
tive activity-panic selling--is all on the side of the sellers. The buyer, knowing
that lie can fill his requirements at any time on a falling market, holds back while
the sellers are driven by one-sided competitive pressure to cut their prices without
regard to production costs. In both such situations a normal competitive price
becomes impossible.

In normal times in many industries such disturbances in the normal workings
of competition are not serious and are speedily self-corrective. Shifts of labor
and shifts of capital, although neither is nearly as fluid as the English economists
of 60 years ago presupposed, do in a clumsy way work readjustments. But
even in normal times there are broad areas in industry in which this process of
self-correction is so interminably slow and %he hardships occasioned so great that
as ill the coal mining and textile industries in England, collective efforts toward
orderly readjustment have been regarded as necessary. Measures such as we
are discussing here today are turned to, the world over, in one form or another to
mitigate price demoralization resulting frcm competition persistently out of
balance.

The contraction of business activity during the first years of the depression and
the resulting shrinking consumption threw competition completely out of balance
by the resulting excess in capacity over available demand, and in the case of certain
products by actual overhanging surpluses.

Such a situation threw the mechanics of the competitive system, as it were,
into reverse. The pressure of self-interest by each unit ordinarily tends to the
sound working of the system and the general good. But once available capacity
and overhanging surpluses get out of line with current available demand, then the
result is just the opposite. Each unit, whether of farm or factory, is under a
driving force to obtain as large as possible a share of the inadequate current de-
mand in order to dispose of its surpluses or to reduce the overhead of its operation.
A mill seeks to keep running full, both in its interest and in the interest of the labor
it employs. In order to keep running it seeks to get as large a share as possible
of the inadequate demand by cutting its price to get volume. As each unit is
under similar pressure this results in a wholly futile, but nevertheless inevitable,
struggle in wluch prices drop down to cost or below, wages are forced down, work-
ing capital is impaired, credit withers, there are no funds and confidence for under-
taking improvements or new enterprises.

In such downward spiral both borrower and lender are deterred by the question
as to whether a dollar put into such operations under such circumstances can be
gotten back while falling prices continue.

Further, falling prices produced by such conditions instead of by normal lower-
ing of costs through improved efficiency, as a matter of observation, do not have
that effect in increasing demand which at first though might be expected. Many
buyers hesitate to buy because they fear that if they stock up with a supply the
market will go still lower and thus handicap them in their competition in selling
the supply which they acquire. Further, actual consumer buying is checked
adversely through falling wages, the suspension of dividends and interest pay-
ments, and by reason of general atmosphere of fear which prevails.

Too frequently the postponed purchases are permanently postponed. Whereas
if the distributor had sufficient confidence in the stability of a particular market
to stock merchandise he would necessarily be obliged to employ more people to
move these stocks, to engage in more extensive credit arrangements to finance
such business and more aggressive sales efforts, including increased advertising
and other promotional activities.

Talk about "economy of plenty "'-there is no surer way to curtail business, to
curtail employment in productive and In distributive channels, than to encourage
a system that drives buyers out of a primary market and keeps them out. And
the one thing that keeps them out more than anything else is the fear that no
matter how low a price they pay today some competitor will be able to buy for
less tomorrow. Price cutting, and 1)articularly -the sale of goods below cost of
production, are breeders of hand-to-mouth buying and present a constant mflenace
tod stabilized employment an(l increase of proAuiction.
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Tie competitive system oprerates tile eprne way with regard to the price of

labor. Given anything like the degree of unemployment which the deprcsi, n

producedl tlere is a destruction of balance in the comnpetitiott among those seeking

to dispose of their services and those seeking to obtain them. There is the re-

sultant tendency to force (town wages to sti)sisteie levels cr below, which

custom), good intentions of employers and organization aniong employees (.an

onlv somewhat mitigate, and then only in some particular brancbes of industry

and with a resultant dislocation of the ricee structure.
In these situations, therefore, which produce breakdown,, in the sound fum.c-

tioning of the competitive system, we have, instead of a fair competitive price,

prices which have all the objectionable characteristics of an unduly high price

compelled by monopoly among sellers or ain unduly low price forced by a n,ilop-
nly among buyers.

We hear a great deal about the evils of nonopolistic prices, but in 191S 19 Hot

many localities in this country, if the unbalanced cnifljetitive system had ben

allowed to take its course an & Governmernt had not stepped it- to fix maximum

prices on rentals, no monopoly in the owning of real estate could have forced

prices more unreasonably hich than they were rising of their oiwn accord, due to

the one-sided functioning of the competitive system. And so with the reverse,
when in situations such is have occurred during the depression where in agri-

cultural products, and many other commodities, an overhanging supplyy or the

available capacity gets completely out of balance with available demand, prices

are forced down and held down by this same lack of balance in competitive

activity without regard to the cost. of production. Monopoly among buyers

could not force them lower. A m monopoly " might have had inteligence enough

not to force theni so low, because of the destructive effect oni the country of
impairment of working capital, destruction of credit, checking (if replacements

and improvements, and destruction of confidence.
It is vital to this whole discussion that we realize that efforts to clck the efects

of one-sided competition whether by putting a ceiling or a floor on prices, such as

took place in 1919 with regard to rents in many localities and such as has now

taken place with regard to many agricultural products, the price of labor and

the price of coal are not efforts to secure monopolistic prices. Just the reverse,

they are efforts to prevent or mitigate oppressively high or oppressively low

prices, produced by one-sided competition, which have the oppressive character-

istics of the worst monopolistic prices.
The efforts of the Agricultural Adjustment Administration, the efforts of the

National Recovery Administration, have been efforts to restore the sound func-

tioning of the competitive system or to deal with and mitigate its breakdowns.

The Agricultural Adjustment Administration has sought to deal with the dis-

location of the price of agricultural products occasioned by overhanging surpluses

and capacity, for the time being, beyond available demand. The National

Recovery Administration has sought by minimum wage and maximum hour pro-

visions, to deal with the disastrous pressure on wagesfromn unempoyment.aiid
falling commodity prices in many areas of industry. It has sought to deal with

the break-down of the balance in competition and consequent destruction (f fair

competitive prices, impairment of working capital, withering of credit, check on

replacements and improvements by providing for adjustments of available

capacity to available demand and by measures to prevent the use of price practices

and methods which are destructive of any margin about cost and often produce a

price with a minus margin.
In all these directions the objective of the recovery program has been to cheek

the automatic warping of price levels by the deatrultive character of one-sided

competition inevitable in such periods of underconsumption and consequent
temporary overcapacity. It is the philosophy of all these n'casures that recov-

ery is not an abstraction. Recovery instead is a matter of restoring the sound,
healthy, economic functioning of el'icent individual units-faOiis, n ines, iills,

and stores, and their wage earners. In the capitalistic eowapetitive economy

which is the choice of this cbuitry it is only through healthy Individual units',

a large and small, that there can be such a thing as general econo:, ic healh.

At a tine such as this the problem is to restore to -the eificient individual units

that kind of economic soundness which each would have in the norinal func-

tioning of competition but which they were to such a general extent losing

through its destructive workings, unchecked, when out of balance. Some

irargin over operating cost, son le profit for investment is important, because in

our economy it is is an essential cog to the actual effective operation of our

economic machine with respect to credit, with respect to fund available for

improvement, with respect to funds available for and confidence tt uderiake
new enterprises.

110782-.35--V-i.5....82
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PARTICULAR MEASURES, ADOPTED BY TIE NATIONAL RECOVERY ADMINISTRATION

TO PREVENT DESTRUCTIVE PRICE CUTTING

We have pointed out above those general characteristics of the working of the
competitive system in the time of depression, and in some industries at all times,
which have called for action along a broad front to check the destructive effects
of price demoralization and to give an opportunity for the restoration of economic
health to efficient individual units. It would be inappropriate at this hearing
to discuss the measures taken by the Agriculture Adjustment Administration
to 7piet this problem in farm prices or by the National Recovery Administration
in putting a floor to the competitive price of labor by minimum wages and maxi-
mum-hour provisions. We shall deal here solely vith the measures adopted by
the National Recovery Administration in its codes for preventing price demoral-
ization in sale of commodities or service with its destructive efforts on industrial
and trade units.

First, let us state the conclusion which has been reached by the Consumers,
Goods Industries Committee with respect to this matter, then discuss generally
certain individual types of measures and certain objections to these measures and
suggested alternatives to them.

After a very careful study of provisions in consumer industries relating to

price, at a meeting of the Consumers' Goods Industi-ies Committee on November
1, 1934, the following resolution was unanimously adopted:

"Policies and provisions, which are intended to provide instrumentalities for
preventing or checking undue and harmful disruption of prices, should not only
be retained but should be made available during emergencies with minimum
delay. If industry is to be held to higher costs of production by virtue of hours
and wages provisions, then industry must be upheld against destructive compe-
tition by policies and by provisions of the character mentioned and by their
quick application."

To come now to specific measures:
(1) Minimum price.-This is a direct measure resorted to in some codes to put

a floor under prices in conditions where the destruction of the ordinary balance
of activity in competition among buyers and competition among sellers has
destroyed the possibility of a fair competitive price. It is a barrier erected against
a type of price; has all the characteristics of an unduly low price that might be
forced by monopoly among buyers. It is a barrier against the impairment of
working capital, the destruction of credit, the prevention of the making of replace-
ments and improvements which are essential to the sound functioning of the
particular industry and other industries which supply it. It is a direct measure
to hold in check the same kind of aberration :f the competitive system as a
maximum price in times of scarcity.
l' It is sometimes said that such a minimum price eliminates competition in an
industry. But such a price does not destroy incentive for individual initiative
to reduce costs and improve quality and general efficiency, -which are byproducts
of the competitive system, nor (loes it eliminate the effect of competition on price,
itself. If prices higher than the minimum prevail, it certainly does not have this
effect. If the minimum price is the prevailing price, why is it that higher prices
are not charged? Solely, of course, because of the price competition among the
units involved. All that it does is to set a limit below which price competition
shall not force down prices. That limit should approximate the point at which
price competition changes from being beneficial in its results and becomes destruc-
tive of the public interest by being destructive of the economic soundness of the
efficient individual units in the industry. It does not deprive the public of the
benefits of a fair competitive price. What is prevented is imposing through the
dislocation of competition an unfair and uneconomic price far below a fair coin-
petitive price. It cannot properly be called "price fixing."

The difficulties with this direct method of dealing with destructive price cutting
are not because of any inconsistency with the objectives of competition or on any
other ground of principle. Objection must rest on two practical difficulties,
(1) in the determination of a proper minimum and (2) in enforcement and coin-
p.ance. Both of these difficulties also exist in the setting of a minimum wage.
In neither. case should this shield be discarded from the armory of weapons avail-
able for use, where no better is available, in our defense against the destructive
operation of the competitive system in the present emergency.

(2) Open price filing.-Iere again isa defensive weapon against those forces
which, tendin times such as these oto force pricesfar below a fair competitive level.
Its effect, is argel, psychological. , It prevents 8isrepresenitation by buyers as to
prices:.alleged tobe Qffered by. others., -It lessens discrimination among buyers#
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It lessens the pressure in the struggle for volume in the presence of inadequate
demand to cut prices below a fair competitive level without the other fellow's
knowing it and so getting g a disproportionate share of the inadequate demand .
This is not price fixing. It is the endeavor to mitigate the destructive effects of
secret price cutting and discrimination by bringing the whole competitive process
into the open. This method, too, has its difficulties of compliance and its diffi-
culties of application except in the case of highly standardized articles or services.
But, again, it should not be discarded from the armory of the National Recovery
Administration.

(3) Rebates, special discounts, elc.--There arc a whole range of devices which are
used in the pressure for individual volume in the face of inadequate demand to
drive prices below a fair competitive level. They have several vices. They pro-
duce a disorderly )rice structure. They tend to work unfairness at a subsequent
stage of the coml)etitive process by giving a special advantage to particular buyers
against their competitive sellers in that stage. In times such as these they become
the means for destroying fair competitive price levels. They are the type of
practice like all other price demoralization practices which, if one uses, all must
use. In such times the advantage from their uie becomes illusory, but the
pressure on each unit is such that each pursues a course which, when all pursue
it, necessarily makes it futile as to the expected individual benefit.

(4) Sales below cost provisions.--Like minimum price provisions, these pro-
visions are used as shields against the forcing down of prices below fair com-
petitive levels through the derangement of competition at such times as these.
Their defensive use at such times is unexceptionable in principle. The difficulties
in determination of costs, the difficulties in securing compliance, and the injustices
which follow from noncompliance by certain units are patent. But, in industries
which can use them effectively they are useful weapons. They cannot be called
price fixing.

OBJECTIONS TO USE OF THESE MEASURES AGAINST DESTRUCTIVE PRICE CUTTING

(1) Alleged prevtention of elimination of the unnceded or the unfit.----In times such
as these where there is pronounced underconsumption all along the line, it is
wholly unsafe to say that because of the shrunken demand units or facilities are
unneeded, ought to be forced into bankruptcy and scrapped. As a practical
matter, however, the bankruptcy route does not destroy the facilities, it inerey
)uts them in a position where they can be better used in destructive competition.
Further, from the standpoint of the public psychology and the restoration of
credit and confidence, what we need is not more bankruptcy but less.

As for the so-called "unfit", there are few if any units in industry which can
be regarded as permanently damned. Management can change. Facilities can
be improved. The unfit can become the fit. They are far more likely to do so

if the general health of an industry is such as to promise a return from improved
facilities, and if bad management is deprived of the alibi of "general conditions."

Where there are submarginal units or excessive capacity, an orderly way for
their retirement without undue hardship to communities or workers should be
the objective.

(2) Alleged destruction of initiative and ejticicncy.--lt is impossible to see wherein
initiative and efficiency are )aralyzed by arresting the type of competition, over
which the individual unit has no control, which is forcing it to produce without a
return on the investment or below cost. The fact that a concern can make a
living is not destructive of effort on the part of management to reduce its costs
and improve its product and efficiency and so increase its profit. The fact that
it is making a living gives it, oil the other hand, the financial ability and confidence
to make replacements, keep its plant up to (late, and make progress.

(3) Alleged mulcting of the public by monopoly prices.-.-We hear much loose asser-
tion from some quarters that these provisions in codes are "gougig the public."
It Is to be hoped that these provisions have been of aid In restoring some return
to industry. It needed it to, take care of increased labor costs. It needed it to
restore depleted working capital and to increase it. It needed It to make it
possible to begin again the repairs, replacements, and improvements held back
by the depression and necessary to prut the durable goods industries to work.
it needed It to pay' interest and some dividends to the efficient, and thereby restore
the free functioning of credit.

*It Is an Idle and pernicious assertion Ito claim that more than this, if as much,'
hias been done. 'Much of such profit as has been made has been mere inventory

aprc4lon torcoup a part of enormous inventory losses. 'The income-tax
iturinj foh 1.00M a d 1034 ill tell 'the story' - Indstry-wide -examination of
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returns uptight well be m ',le. e believe that this is the surest way to end this
irresponsible and unreasonable attack.

These steps are restoring a measure of economic health. It was the previous

prices which yielded no fair return, which were pressing down wages and destroy-

ing credit and confidence, that had the oppressive effects of "mononopoly."

The epithet "price fixing" is often used its in itself an argument and as in itself

outweighing the result of an intelligent examination of the facts, of the economic

conditions which have led to the measures taken by the N. R. A. and of a con-

sideration of the real effect of those measures in strengthening and protecting the

w0fings of the competitive system by correcting the results of its abnormal

workhigs. Problems of price demoralization are not peculiar to this country.

The world over it is recognized that a reasonable price is not a monopoly price;

that measures to secure it by setting limits to destructive competitive action are

not attacks upon competition, but are measures to promote its sound working.

It is time we ceased in these matters, to be intellectual slaves of phrases; ceased

to shudder at their very use; ceased to permit them to be used a- substitutes for

Intelligent analysis and thought.
(4) Alleged holding dount of production and recovery of other industries by in-

creased prices.---One of the vague, general lines of attack on the efforts of the

National Recovery Administration to restore a reasonable price strlic'itre for

wages and for commodities ha been that it is holding back recovery by increased

prices; that the way to securee increased production is through lower prices.

As has been sa!id above, we do imt conceive that there is any virtue in any

particulor price level, so far its extent of p)roduction goes. On the other hland,
we .re unhle to see any virtue, front the standpoint of recovery, in falling

wages anld falling price; and the annihilation of any margin between costs and

selling ))rice. We had 31 years of that process, from the fall of 1929 to the spring
of 1933. During that thme conuamlption steadily diniished, credit shrunk, our

economic life contracted. It may be that we lid not go far enough and that

several more years of the same process might have begun to reducee am different

result. But we are not at all inclined to turn front our present course to try that

experiment. We have not, it is true, emerged from the depression but, its we

see it, there ' ha.s ben at market elhnnite coine idlent with our )rogranil for placing

a bottom to wages antd a bottom to prices ainl an effort to restore to sonic extent

dislocatioti Of the price structure. Ve do not believe that there would be anay-

thing gained, hut instead great danger run, if we now, with the competitive

system still out of balance, were to encourage and permit the return to the

deitructive cycle of price-cuttiig, annihihtion of profit, and downward pressure
ont wages.

[n industries, in general, the margin of profit is at best such a small element

it price that its l)resence or absence does not materially affect volume of consump-

tion. If there were to be a lowering in price which would be of a character which

might theoretically stimaulte consumption, it would have to be by wholesale

cuttkng in labor co sts into which, in the main, prices are ultimately resolved.

That very wage cut, as was found during the downward spiral of the 'depression,
through its effect on ability to buy would neutralize any such effect from a cut

in prices.
This is not to say that we do not recognize that in certain areas of industry,

costs, and consequently prices, may be reason of static wage conditions, custom,
or other causes, not have responded to the general downward course of prices and

thus have gotten out of line with the generic price structure. It may be that the

lag in the construction and certain other brancmhei: of the durable-goods industries

-ire, to some extent, due to such causes and to such dislocations in the )rice strue-

ture. It inay be that adjustments ii co.ts and price structure itt such bratnches of

industry would be possible ili their own interest and inl the inteirvA. of all. Ott the

other hand, the very reasms which have caused such branches of industry to get

Uut of. line, make it extremely difficult, if not imposs0il)e, to effect these adjust-

aneuts except through a slow procc. or by the return rise of other price levels.

Such exceptional circutnstane-es, however, (ho not furnish anly sound arguments

For taIking the foundat.iots frorn under intdustry generally and subjecting it agailt

tu the deflntitmtary mneasuires of :ai.tihihtin of return on investment nd lowering

of wage8.
No on, of course, for it minute will dispute that the one way in which the general

stana(lird of livIng of the country can inmarease is through increased consumption

and then through it production which increases as rapidly as effective consumptive

demand eats Into existing surphtes. It does not increase consumption to have

surplus stocks, of commodities piled up. If it (lid, they could not he piled up

without all increase of working capital. That increase of working capital cannot.
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come except front tie operation of credit to be extended to increase production
unless it can see a prospective demand and something more than a dollar back
from a dollar spent.

Apart from sonic helpful adjustments inl bringing prices, now otitof line, hack into
line ill sonei branches of industry and in agricultural products, it is believed that
increased consumption an(l consequent increased production must come from the
return to normal economic health of efficient individual units in the various
branches of agriculture and industry. Such economic health requires something
more than a subsistence wage for labor; it requires also a plus margin instead of
a minus margin between operating costs and selling prices. This is the course
which recovery is now taking. It has been aided by the price stabilization
measures of the National Recovery Administration. It would be now retarded if,
because of their difficulties and defects, we should throw them into the discard.

(5) Alleged destrueion of competitions by provisions limiting the use of methods of
conpetiion.--It is sometimes urged that the competitive system is destroyed if
methods which one competitor might otherwise adopt as against another are
limited or forbidden. That conclusion is not justified by experience. We have
constantly placed limits of one kind or another upon the use of particular methods.
The older and cruder forns of dealing with a competitor by sabotaging his ma-
chinery, circulating misrepresentations about his product, bribing his employees,
were limited by law without the destruction of the competitive systell. The use
of railroad rebates, a highly effective weapon in competition, was forbidden and
finally elininaated without arly apparent impairment of the essential functioning
of competition). Custom, in ordinary times, causes the use of the same discounts,
the same terms of sale, the same typeiS of service without competition being de-
stroyed. In a healthy industry, wilh reasonable balance between its facilities and
demand, competition proceeds without sales below cost. A competitive price
satisfactory to biryer and seller is obtained without price cutting that drives down
to or bel )w cost. If, in abnormal times, or where an indu-try has fallen into ab-
normal conditions. we forbid diversity of discounts, terms of sale, special privi-
leges, rebates and more direct neans of l)ricC cutting and the inning of prices
down to or below cost, competition does not cease. It still goes on within these
lits. It still exists. It yields its benefit as it does in normal times in a healthy
ilustry whero none of these competitive devices are, in fact, resorted to.

It is a complete misconception to identify "competition" with one-sided, de-
structive competition and the evils it brings in its train. It is a complete miscon-
ception to regard barriers against such competition as inconsistent with cr de-
structive of the competitive system.

(6) Allcged oppression of ,Small ncrpmiscs-gain it i: A,.cly assertec that
provisions against price demoralization air oppressive tt ,wnll concerns. By
and large the reverse is true. It is nivt the itidutrie.; with a small number of large
units that require these pr, , visiiiis. Such industrie may be aele to take care of
themselves. It is the industries x ith a large munber of medium- and small-
sized units that, teed such protect ive l)rovisiviis in this emergency. No longer
as in pre-code days is the small enterprise exposed to the unrestrained "'imirvival of
the fittest" activities of its larger well-financed competit.,rs.

ALTERNATIVES FOR MEASURES ADIOPTEI) BY TiE NATIONAL RECOVERY ADMINIS-
THATION ro I'IHEVENT PRICY DEMORALIZATION

(1) Trade practice ,romisions.---There may be some trade practice provisions
which are not directed against deloralization of price in one form or another, aS
for example: Piracy ,f design; misrepresentation of a competitor's goods, and

some others. But the great mass of trade-practice provisions and lose which
are vitally important in a time like this, are those which are intended to check
)rice demoralization and protect a fair competitive price. If the National

I noustrial Recoverv Aci were to confine its efforts in dealing with the (ictructive
efcects of the lbrcak-d,,wn of the cunipetitive system, to codes dealing with such
side issues as these which are, in any event,, already forbidden by existing law, the
National Recovery Adilrinistration" might just as well turn us back to 1932 and
go home.

(2) Maximum hours and minimum wage protisions.-Tho question is sometimes
asked whether maximum-hour and minimum-wage provisions in codes (1o not
themselves prevent destructive price competition, and to further ask whether this
does not make unnecessary the provisions in codes directed against price demorali-
zation or toward bringing the productive use of facilities into reasonable balance
with available demand.
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The answer to both questions must be unequivocally "no." These measures
are useful in preventing destructive competition in wages produced by a supply of
labor far above what the available demand will absorb. They are useful in put-
ting the units of an industry on a fair competitive level insofar as this element of
cost is concerned, in the same way that the abolition of railroad rebates was use-
ful. But they are not of a character to prevent destructive price cutting in the
sale of commodities produced, any more than a fixed price of material or other
elements of cost prevent it. There is the whole range between a fair competitive
price and operating expense through which one-sided competition may and does
foreo down the price. In fact, there is a wider range because there is still a
possibility of impairment of fixed capital by disregarding depreciation, and of
working capital by cutting into it for operating expenses. Destructive competi-
tion at the expense of the employee is lessened but it is left in full swing as against
the employer himself and the economic soundness of his enterprise.

There are further considerations. Failure to cheek cutthroat competition
tends to hold wages down to minima and tends to exert a downward pressure on
those minima. Further, if codes are merely to protect the employee from the
destructive effects of competition, aggravated by the depression, and do nothing
toward mitigating these effects so far as the employer is concerned, the problem
of the ability and willingness to pay even the code minima is immediately enor-
mously increased. The report of the Mineral Section of the National Resources
Board recognizes the practical aspects of this situation; and it has been recog-
nized by the representatives of labor in the recent hearing as to the coal industry.

The labor provisions of the codes must not become Volstead acts. An industry
that feels that codes are instruments dealing even-handedly with the problems
of the employer and employee occasioned by the depression has both an ability
and a desire to cooperate in compliance. But if the partnership of industry with
Government which was invoked by the President were terminated (as we believe
it will not be), then the spirit of cooperation, which is one of the best fruits of
the National Recovery Administration experiment, could not survive.

It must be remembered that these codes have been worked out as a whole,
with balanced consideration given to the interests of all concerned. Industry
went into them on the invitation of the Government. Any code can, of course,
be revoked as a whole at any time; but industry believes that it is utterly foreign
to the spirit in which this part of the recovery program was initiated, as well as
contrary to the act itself, that particular provisions should be stricken out from
them without its consent and other provisions attempted to be left in force.

But whatever the merits of the questions of technical rights in this matter
might ultimately prove to be, it would be a tremendous loss if there were anything
to impair that spirit of partnership which was invoked by the President at the
outset in this act and which has characterized his participation in the adminis-
tration of it.

The entire inadequacy of uniform fixed hotirs and fixed wages throughout an
industry to prevent ruinous and destructive competition and to secure the cor-
rection of resulting demoralized conditions in an industry is not a theory; it has
been demonstrated. For example: In England the complete unionization of an
industry produces minimnum wages and maximum hours, but it does not l)revent
the type of competition which is ruinous to an overcapacitated industry. This
has been demonstrated over a long period of years in the coal industry and in
the textile industry. In both of these industries, in spite of these fixed limitations
of wages and hours, it is essential, both from the standpoint of industry and labor
to take drastic measures which will limit and direct the competitive process.
There is no more reason to expect, in this country, that the hour and wage pro-
visions of codes can furnish a substitute for provisions directed against price
demoralization.

3. Measures for adjust-ment of capacity to available demand.-In some industries
and in some codes, it Is possible to strike directly at the cause of breakdowns in
the sound functioning of competition, rather than its effects. This has been done
byprovisions in some codes which narrow the gap between the available capacity
and available demand. The advantage of such provisions is that they tend to
protect a fair competitive price by preserving normal and fair competitive con-
ditions. An Industry, in normal times, in which the facilities are in reasonable
balance with current demand, furnishes a typical field for the successful function
ing of a competitive system. Price varies somewhat, but by and large, there is
neither that scarcity which occasions an unduly high price through the creation
of a sellers' market nor an overhanging surplus, or threat of such surplus through
overcapacity, which creates a buyers' market and an oppressively low price. In
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an industry where it is practicable, by provisions as to operation of machinery or
otherwise, so to narrow the gap between the existing productive facilities and the
current available demand that these normal conditions of competition will be
restored and prevail, the problem is met. There will be a degree of price stabiliza-
tion, an avoidance of violent fluctuations in employment which will return that
industry to normal and relieve it from the disastrous pressure of overcapacity,
temporary or chronic, to which the depression or conditions peculiar to the
industry have subjected it.

Any such provisions, of course should be elastic so that the available capacity
of the industry, as a whole, will be responsive to the available demand and pro-
duction be readily increased as soon as consumption makes room for it by eating
into available stocks.

The Consumers' Goods Industries Committee has recognized the value of such
measures in the following resolution:

"1Overcapacitated industries, upon proper Showing of facts, Should be lpermnitted
and encouraged to adjust the use of productive facilities to coristimption. Such
poliy will benefit both management and labor without imposing any burden onl
he01 public."

Such measures are valuable, where they can be used, because of their simplicity
the absence of any serious problems of compliance, their preserving the essential
characteristics of a healthily functioning competitive system. But they are not
generally available. They are essential and useful in industries such as oil, textiles
and forest I)roduets, but they cannot be availed of in innumerable other industries.

4. Voluntary action.-It is sometimes said that all that is needed in times such
as we have gone through, is for the individual unit to follow a sound policy of
adjusting his price to his costs and his production to available demand. This
answer vould be complete and all-sufficient if each unit could and would observe
this practice. Each unit would then sell only on a basis which would insure it a
fair profit. It would produce only what it could sell and would never grant re-
bates and would never sell goods under any but customary terms and discounts
or use other price-cutting devices.

But such a condition is as impossible as it is desirable. It is true that in
certain industries with a few large units, particularly where the unit sold is high
priced, these conditions of individual voluntary action can prevail. Each unit
may feel sufficient assurance that other units will be equally intelligent, that no
unit will seek more than a reasonably proportionate share of the inadequate
demand, and will only sell at a profit. . The same is true of concerns producing
highly specialized articles. Those branches of the industry and such concerns
can dcal with the problems of the depression without codes and remain in a
sound economic condition throughout it, but they are rare. In the typical
competitive industries, with a vast number of units, the situation is necessarily
different. There the pressure of overcapacity drives each unit to resort to
methods which, when all resort to them, are mutually destructive and destructive
of the public interest. A very small percentage of the industry can, but its
practices, determine the price for the whole industry. In such times, any bad
or unsound practice followed by one, inevitable becomes immediately standard
to the industry as a whole. The same reasons prevent mere voluntary agree-
ments from meeting the situation in such times as these. Such voluntary action,
as the President pointed out in his first radio speech on the National Recovery
Act, breaks down through the action of a small minority who seek to take ad-
vantage of the intelligent conduct of the majority.

To meet the problem we had to meet in 1933 and the problem which is still
with us, it was essential that industry should have the power of the Government
back of it in attempting to check the downward spiral of the depression and to
work slowly upward toward recovery.

CONCLUSION

In this hearing the National Industrial Recovery Board is at the crossroads.
The questions before it are these: Shall the Government continue in the effort to
cooperate with industry in finding means to co,.minuo to check the progress of the
depression and to find an orderly means of emergency from it? Shall it say that
the answer Is a return to laissez fair or shall it, continue to seek to find orderly
ways to deal with the dislocation of the competitive process in vast areas of our
Industries by the underconsurnp ,ion which has grown up during the depression?
Shall it abandon the idea that the way out of the depression is to endeavor to
restore economic health to the individual business units and their wage earners?
Shall it yield to the discouragement occasioned by difficulties in administration,
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by the insufficient education of business men in the use of the methods which
they are trying out, and the insufficiently high standard of compliance of certain

of them with provisions limitinf the boundaries of competitive practices for the

general good? Or shall it set itself with determination toward devising better

t ehniques for applying its sound principles, toward aiding in the education of

businem to higher standards of observance, and go through with this experiment

in the application of collective and intelligent action to the breakdowns of our

competitive system? It is not enough that the measures taken are defective in

their working and sometimes work injuriously. A challenge is presented to all

oftus who are sincerely interested in recovery to make existing measures work or

to produce something that will work better. It is a challenge which requires an

affirmative answer, not a negative one.
Submission of the foregoing memorandum was authorized at a meeting of the

Consumers' Goods Industries Committee, held in New York, N. Y., on January 7,
1935.

Respectfully submitted. GEORGE A. SLOAN,

Chairman, Consumers' Goods Industries Co mmitlee.

SHUTS TEXTILE MILLS IN PROTEST OVER TAX

B. B. OOSSETT CLOSES TWO PLANTS OF 111s CHAIN IN NORTH CAROLINA AND ASSAILS

WALLACE

CHARLOTTE, N. C., April 1.-In a statement criticizing Government inter-

ference in. business and denouncing the processing tax, B. B. Gossett, textile

manufacturer, said today that two mills of the Chadwick-Hoskins chain, affect-

ing nearly 700 workers, Wvould be closed at once. Three other mills of the chain,

ho added would continue under a watchful waiting program in hope the present

chaotic situation would show signs of improvment.
Mr. Gossett assailed Secretary Wallace for his insistence up.on continuing the

cotton-processing tax. The tax, the manufacturer said, was one of the three

basic factors contributing to the "destruction of the cotton manufacturing in-

dustry." He estimated that it equaled nearly one-half of the industry's wage

bill.
The wide importation of Japanese goods and the loss of the textile export

trade also were elements threatening to wreck the American industry, said Mr.
Gossett.

"Notices have been posted advising the employees of our mills 1 and 4 that

these plants will be closed down indefinitely at the end of this week," said the
manufacturer.

"Mills 2, 3, and 5 will continue operations for the present, but unless conditions

speedily improve, it will also be necessary to close down these three plants."

The statement informed employees that the company would grant certain

concessions during the period of their idleness and would assist them in every

possible way to prevent destitution, working in collaboration to this and with the

local relief administrators. No rentals would be charged the employees for their

homes, the statement said, adding that other arrangements would be provided

in lieu of their wages while the period of ;dleness continues.

DlUN & BRADSTUEE'T, INC.,
Neu' York City, April 10, 1P35.

COMPAIlSON OF TIIE! INSOLVENCY RECORDS OF CONSUMER GOODS I.NDUSTI IKS AN[)

AJL OT1IiEIR INI)USTRIES

The insolvency records of the 43 principal consumer goods industries are tabu-

lated on1 tiac two attachedd sheets. '1 he fir.t sheet shows the statistics of the full

year, 1934. The second sheet shows the Ftatistics of the first 3 months of 1035

The comparison of these statistics with the total statist cs of concerns in business

and insolvencies shows three significant facts:
A. The statistical simple is good. The total number of concerns operating

under these 413 codes according to National Recovery Administration figures, is

11478,950. This Is 7i.93 percent of the total number of rated concerns Ll business

in July 1934 as reported In the Dun & Bradstreet Reference Book of that month.
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11. The number of insolvencies is low. Although the mmber of concerns in
tle principal consumer goods groups is nearly 75 percent of the total number of
rated concerns, the number of insolvencies among them, 6,040, is only 49.6 percent
of the total member of 1934 insolvencies, 12,185.

C. The insolvency rate is low. The insolvency rate for concerns in the prin-
cipal consinner goods industries in 1934 was 0.409. The rate for all concerns
for that year was 0.617. This rate Is derived by dividing the annual total of
insolvencies in relation to all concerns for the 10-ye~ar period 1925 to 1934 is:

ROOt Rate

1925 ----------------------- 1.00 1930 ----------------------- 1.20
1926 ------------------------- 1.00 1931 ----------------------- 1.33
1927 ------------------------- 1.09 1932 ----------------------- 1.53
1928 -----------------------. 1.08 1933 -----------------------. 1.03
1929 ----------------------- 1.03 1934 ------------------------. 62

The figures for the first 3 months of 1935 for the consumer goods inldustrle.
show insolvency totals and rates proportionate to those of the full year 1934.

Points A, B, and C are shown graphically on the attached chart.
T. W. CUNLIFFE, Secretary.

(The chart referred to was placed on file with the clerl< of the
committee.)

The i,,so!vcn cy record o.f the principal consumer-goods industries

I. TIlE YEAR 1934

Code
1n0.

Numob
Code Concern

oporatlI

Cotton Textile Industry ..................................... 1,2
Coat and Suit Industry ................................... 2,1
Corset and Brassiere Industry ------------------------------ 2
Petroleum Industry ----------------------------------- ,
Iayon and Synthetic Yarn Industry ......................
Men's Clothing Manufacturing -------.------------------- 3,6
lJolsory Industry ----------- ------------------------------ 7
Bituminous Coal ------------------------- ------------ 4,9
Retail Lumber Industry ------------- ------------------- 21,1
Olaqs Container Industry ---------------------- -
lee Industry. ------------------------ --------------------- 4,1
Boot and Shoe Manufacturing ---------------------------- .1 3
Silk Textile Industry --------------.--- ---------------- 1,4
Umbrella Industry -------------------- ----------......... 
IHandkerchief Industry -------......... t ............
Retail 'Trade -------------------- -----------------------.. 00, C
Dress Manufacturing ------------------------------- - 2...
Advertisin Specialty Manufacturing Industry ----------- 3
Soap and Glycerine ---------------------------.............
Toy and Playtlims -.. ...----------------- ----------------- 4
Leather and Woolen Knit Ooods . .---------.----------- I
Funeral Supply ---------------------------------------- I
Paper and Pulp Industry ......... ......
Uholstery and Drapery Textile Industry -------------..

hina an Porcelain ----------------------------------
Precious Jewelry Products ------------------------------ 2,
Cigar Cont-iner .............................................
Retail Jowe rv Trade -------------.------------------- 19,
Machined Waste Industry .........................
Millinery Industry --.-.- ..---------.--- ------------- . ,
Rubber Manufacturing Industry-- -.........------
Wh,.lesmle Automotive Trade -----------................... 5.
Knitted Outerweqr ------------------------------------ -
Rayon and Silk )yelng and Printing Industry .............
Medium and Low Priced Jewelry ......................... I,
Paper Distribution Trade ...........-------------------- .
Silverware Industry.......... ...............................

eti Food and Grocery Trade------ ......... ------------- 389,
Shoo and Leather ...................----------------------
Paper Stationery and Tablet Manufacturing ......--------
Folding Paper Box ........ .... .........................
Wholesale Food anti Grocery Trade ------------------------ 9
Wholesale and Distributing Trade.......................... 45,

Total ................................................. ,478,

Number
S insolven-
ag Cies

so 62
13 1
43, 131

730 4

'76 6
50 4t18
65 2
10 12
41 40
91 10
93 1
88 1
)0 3,328
N0 159
00 6
48 1
31 14
,27  2

50 2
.4 5

65 1
40 1
630 3
921
40 ~ 1
131 73
3S.5 0
465 28
757 17
134 8

000 10
163 2
542 1,405
89 1
60

370 1
085 169
040 337

Percent
insolven-

cies

0.39
2.88
.47
.24

0.90
.70
.55
.12
.32
3.08

.29
2.98
.67
1.08
1.14
.37

2.84
2.00
.40

3.25
.88
.31
.59
.61

2.60
.12
1.09
.55

2.50
6.44
1.58
.51
2.25
5.97

1. 00
1.123

1. 12
6.00
.21

1.86
• 75

050 
1

0,040 
1
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The insolvency record of the principal consumer-goods indusfries-Contnued

II. THE FIRST 3 MONTHS, 193

Code
'no.

7
10
14
15
16
24
33
36
43
44
48
at
53
60
84
85
83

87
9o

120
125
128
130

149
156

183
184
172
175
176
177
182
184
190
193
196
201

Number
Code concerns

operating

C otton T extile Industry C ode ....... .. .. . .. . .. . ..... 1,281
Coat and Suit Industry ................................. 2,10
Corset and Brassiere Indury ............................ 213
Petroleum Industry ....... .------ - . -........... 55. II
Rayon and Synthetlo Yam Products Industry ............. 29
Men's Clothing Manufacturing ............................. 89t
Hosiery Industry ...........................................
Bituminous Coal Industry ................................. 4,978
Retail Lumber, eto ................................... 21,150
Glass Container Industry ..................................
Ice Indu try ............................................ 4,110
Boot and Shoe Manufacturing Industry .................... 341
Silk Textile Industry.. ................................ 1,491
U m brella Industry ........................................ .
Handkerchief Industry ....................................
Retail Trade ........................................... 90,
Dress Manufacturing ...............-- ...-- -............... 2,08
Advertising Specialties Manufacturing Industry ............ 300
Soap and Glycerine Manufacturing ........................ 248
Toy and Playthings Industry ............................. 4
Leather and Woolen Knit Goods Industri ................. 227
Funeral Supply Industry .........................
Paper and Pulp Industry ................................ 854
Upholstery and Drapery Textlic industry .................. 105
China and Porcelain Manufe..turing Industry .............. .40
Precious Jewelry Products Industry ........................ 2,030
Cigar Container Industry .................................. 92
Retail Jewelry Trade Industry ............................. 1,99
Machined Waste Manufacturing Industry ................. 40
Millinery Industry ....... ............................ 1,134
Rubber Manufacturing Industry ........................... 385
Wholesale Automotive Industry ............................ 5, 4Z
Knitted Outerwear Industry ................................ 757
Rayon and Silk Dyeing and Printing Industry ............. 134
Medium- and Low-Priced Jewelry Industry ................ 1,100
Paper Distribution Trade .................................. I,00
Silverware Trade Industry ................................. 183
Retail Food and Grocery Trade ......................... 389,82
Shoo and Leather, etc .................................... 9
Paper, Stationery and Tablet Manufacturing ............... 80
Facing Paer Box ......................................... 370
Wholesale Food and Grocery Trade........................ 9,085
Wholesale or Distributian Trade . ............. 45.040

Total ................................................

The CHAIRMAN. Mr. Adolph Schoenbrun. Mr. Schoenbrun, you
represent the Dulcey Frocks?

STATEMENT OF ADOLPH SCHOENBRUN, REPRESENTING DULCEY
FROKS AND BRADLEY FROCKS, INC., PITTSBURGH, PA.

(The witness, having been duly sworn by the chairman, testified
as follows:)

Mr. SCHOENBRUN. That is correct.
The CHAIRMAN. I do not know what the Dulcey Frocks are, but

we can find out. I-low much time do you want, Mr. Schoenbrun?
Mr. SCHOENBRUN. Very short and snappy.
The CHAIRMAN. All right. You may proceed.
Mr. SCHOENDRUN. Did Mr. Sloan leave?
The CHAIRMAN. Yes.
Mr. SCHOENBIUN. Witb your permission, I would like to ask him

one question.
The CHAIRMAN. He has gone; so you proceed.

Number Percent
insolven- insolven.

ties ces

Io 0. 74
1 .41

25 .05

8 .18
2 .27

3 .04

.05
8 .45

.13......... i. ... ...

.. ...... ' ......... ...
3 .70
1 .44
3 .18

.. .. . .I ... . .. .
.. .... " .......... "..

.......... .............;

4 1.04
6 .11
3 1.40
1 .75
2 .18
5 .50

......... . ............ i
423 .11

.......... i .......... "ii
44 .48
75 .17

178 .118
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Mr. SCHOENBRUN. He did make a remark this morning that the
paper manufacturers were almost unanimous in wanting to extend
the N. R. A. It is no wonder. We are paying 50 percent more for
pager boxes than we did before N. R. A.

enator KING. You think it is a good deal of a monopoly?
Mr. SCHORNBRUN. That is what the salesman told me who sells it

to me.
Thq CHAIRMAN. The salesman representing the boxes told you it

was a monopoly?
Mr. SCHOENBRUN. That is what he told me.
Tie CHAIRMAN. Who1 was he?
Mr. SCHOENDRUN. Well, the poor fellow died.
The CHAIRMAN. Oh, he is dead?
Mr. SCH6ENBRUN. Yes lie is dead.
The CHAIRMAN. All right. [Laughter.]
Mr. SCHO NBRUN. For reasons hereinafter cited, we Dulcey Frocks

and Bradley Frocks, Inc., of Pittsburgh, Pa., wish to go on record as
standing opposed to the extension of the N. R. A.

The N. It. A. in its present form, if permitted to continue-and we
understand it is the Pregident's wish that it should-will eventually
tend to wipe out whatver still remains of the independent retailer.

This is neither an opinion nor a prediction. It is a statement based
on facts and the experience we have had with the N. R. A. in the
past year and a half. I further venture the charge that not 10 per-
cent of small and independent merchants the country over are pres-
ently complying with the law. If they would, they would be out of
business now as a great percentage ahbady are.

The CIAIRMAN. Who do you represent'?
Mr. SCHiOENnRUN. I am president of these two corporations. We

are just a small retail outfit. We sell dresses.
The CHAIRMAN. You sell dresses. How many employees?
Mr. SCHOF-NBRUN. We have 3 in one store and approximately 6 in

the other.
The CHAIRMAN. All right; you may proceed.
Mr. SCHOENDRUN. Our chief difficulty with the Retail Code, under

which we come, has not been that of wages, but that clause relating
to hours of employment.

I would like to explain a little bit what I mean by that. In one
store we have got approximately four sales people. With those 4 sales
people we have I bookkeeper, 1 seamstress, and 1 stock girl. Now,
our seamstress under the code cannot come in until 11 o'clock in the
morning. If a customer should come in our store at 9 o'clock, at the
time the store opens, we have to tell her, "We are very sorry, no one
can accommodate you, no one can cut off the hem of your dress."
If a customer comes in at 10 o'clock we have to say-

The CHAIRMAN (interposing). And you cannot afford to hire any
additional employees?
Mr. SCHOENBRUN. Exactly; and we could not get anybody to come

in for 2 hours, because it would not pay car fare. The other day we
had an experience with the bookkeeper, a now girl. The other one
was taken away by the administration from me who was a very good
girl, but this girl was supposed to have gotten the checks out, and we
have a certain time by which we must send our checks out, and if we
don't we lose our discounts. This girl leaves at noon, does not say a
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word, and leaves all the checks there, about $5,000 worth of checks,
with 8 percent discount involved, and does not say a word. I called
her up at her home and I said- "Miss Van Dyke, 'why did you leave
without finishing your checks?" She said, "You don't want me to
violate the law, do you?" She said, "'You have signed with the
code."

I finally had to work all day Sunday, get an experienced girl and got
those checks out in order to he able to get my discounts. Those are
the conditions we have been working under. We had another experi-
ence. These things have happened to me, and have happened to
other merchants the country over.

This is an experience that happened to me. A girl comes in at
9:30 in the morning, and under the code she has got to leave about
4:30. This girl was waiting on a customer at the time she was sup-
posed to leave. She goes upstairs, without our knowledge, takes her
hat and coat, and leaves, and leaves the customer standing in the
booth in her slip, and she says, "It is my tine to leave; I am sorry."

The CUAIRMAN. In her slip?
Mr. SCHO :NBRUN. Well, in her undergarment, whatever it is.

Those are the things that we have experienced under the N. I. A.
In the final analysis, we wish to make the following charges against

N. R. A.
It has not succeeded in eliminating cutthroat competition , for at

least in our line, merchandise is being sold cheaper than ever before.
That at the present time, we cannot got the actual difference in the

cost of merchandise due to the N. R. A. Our costs have increased
approximately 15 percent and the so-called "decent competition" is
selling ta. the pre-N. R. A. prices where the chain profits mark-up is
only 20 percent.

We further contend that the 10-percent over cost protection
clause as guaranteed by N. R. A. is a farce. That the N. R. A. has at
a crucial period, when cooperation was paramount, discouraged ambi-
tion, throttled initiative, and taught the employee to watch the clock
instead of the business, thereby damaging business and unintontion-
ally creating a barrier between employer and employee, which did not
exist before.

That the N. R. A. has practiced a very unfair 1roc(dure, by l)er-
mitting and encouraging violations to be reported at any time the
complainant finds it convenient and suitable for himself, thereby
putting the employer in constant jeopardy.

That the uniform discount clause of the. retail code is nothing but
a farce and smokescreen. It is a much-known fact that the chain
stores and larger users are getting their difference in liberal price
cuts. This clause was meant to benefit the retailer, but like all legis-
lation of this type, has worked to his disadavntage. That the N. R. A.
which was supposed to help the independent nierchant has to the
contrary added immeasurably to his load, and it is our contention
and objective that lie be relieved of this added distress, and be given
a chance to breathe freely. We always knew how to run our business,
and believe if given the opportunity can do so again.

The CHAIRMAN. Mr. Nystrom. Mr. Nystrom, how much time ,i"
you want?
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STATEMENT OF PAUL H. NYSTROM, REPRESENTING THE LIMITED
PRICE VARIETY STORES ASSOCIATION, NEW YORK, N. Y.

(The witness, having been first d lly sworn by the chairman,
testified as follows:)

Mr. Nysrnoi,. I can finish in 15 minutes.
The CHAIRMAN. Proceed, TMr. Nystrom, and finish just. its quickly

as you can. We (to not want to keep this crowd of gentlemen here
over until Monday.

You represent the Limited Price Variety Stores Association?
L'Mr. NYSTRiOM. That is right.
The CHAIRMAN. Where do you live?
Xlr. NYSTRIOMi. In New York.
Senator KING. You were connected with N. R. A. for some time,

were you not?
Mr. NYSTIROM. Not. officially with the N. R. A. I acted as un-

official adviser to some of thec deputy administrators in the early
stages of the N. R. A., and beginning about October have been con-
nected with the National Retail Code Authority.

Senator KING. You were a professor of marketing in Columbia
University, a teacher there?

Mr. NYSTROM. Yes, sir.
Senator KING. You are president now of Limited Price Variety

Stores Association?
Mr. NYSTROM. That is right.
Senator KING. And vice chairman of the Natiot.al Retail Code

Authority?
Mr. N Ysa.moM. Yes, sir. But I wish to add that in my appearance

I am here in the capacity of a representative of the Linuted Price
Variety Storcs Association, not attempting to represent the view of
the entire nnmiber of associations in the Niational Retail Code Au-
thority. There are several associations, and they may have differ-
ences in views.

The CHAIRMAN. All right. Proceed, Mr. Nystrom.
Senator KING. One otier question. I have here a painphlet, en-

titled, "Dangerous Trends under the N. R. A.", by yourself, which I
have read with some care, and marked some of the pages here, some
of the paragraphs, and are the views which you therein set forth the
ones which" you adhere to, and which you desire to present to this
committee?

Mr. NYSTROM. Yes: I would like to file that formally with the com-
mittee today and save your time by not repeating what is in that
report.

The CHAIRMAN. Very well.
Senator KING. I would like that made a part of the record.
The CHAIRMAN. Very well.
(The pamphlet referred to above will be found at the conclusion

of Mr. Nystrom's statement.)
Mr. NYSTROM. I should like to speak specifically to two or three

matters that are in the new bill which is now up for consideration by
this committee. I wtnt to say that the new bill is in most respects
satisfactory; that is to say, if there is to be a continuance of the N. R. A.
at 4ll, with a few cheMlies, this is probAbly as'good a bill as can be
drawn. If this does not seem to be an entlhusiastin statement for the
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continuance of the N. R. A., I wish you to remember that I appear in
the capacity of a representative of retailing, or rather, of a certain
branch of retailing.

The CHAIRMAN. I wish you would tell us where you think it can
be improved upon.

Mr. NYSTROM. That is what I will do.
The CHAIRMAN. All right.

* Mr. NYSTROM. I merely wish to say this, that the retail trade
probably has contributed as much or more to the N. R. A. in reem-
ployment, increase in wages, and that sort of thing, and probably got
less out of it than a great many other important industries. And the
retailers of the country, in my trade in particular, I think I can truth-
fully say is desirous in assisting in anything that will aid in business
recovery. And that is the object back of our policy regarding the
N. R.A. during the past 2 years, and will be if this bill is reenacted
again.

Senator KING. Before you proceed to your analyses, I would like
to ask you, is it not a fact that the new bill grants power not found
in the p resent law?

Mr. N YSTROM. Yes.
Senator KING. And among other things grants provisions to in-

corporate into the codes devices for controlling prices after certain
specified matters of fact have been found to exist in relation to any
industry?

Mr. NYSTROM. Yes, sir.
Senator Ki;G. Does it not go further and incorporate in codes the

right for controlling production?
Mr. NYSTROM. Yes, sir; it does.
Senator KING. And price fixing?
Mr. NYSTROM. Yes, sir.
Senator KING. And permits price fixing?
Mr. NYSTROM. Yes, sir.
Senator KING. Does it not incorporate in the code provisions giving

to the code authorities and to the Government control over all in-
dustries, whether they are interstate or intrastate, where it is alleged
that they may be affected, possibly may be affected, with the public
interest?

Mr. NYSTROM. Yes.
Senator KXNG. Thus increasing materially the power of the codes

and the Federal Government to regulate private industry, whether it
is interstate or intrastate?

Mr. NYSTROM. That is my understanding.
Senator KING. Does not the bill to which you have referred extend

regulation by codes over services and methods of operation, as well
as over industry?

Mr. NYSTROM. I am not familiar with the service phases. I have
followed it for the retail trade.

Senator KING. I think you will find that in section 3 (a) and 5 (c).
Does it not confer authority to delegate any power under the act to
any governmental agency which may be designated? Look at sec-
tion 2 paragraph (b).
Mr. NYSUROM. Yes, sir.
Senator KING.' Unless'you are familiar with it.
Mr. NYSTROM."Yes sir, Ihave it here.
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Senator KING. Does it not accomplish that result?
Mr. NYSTROM. Yes, sir.
Senator KING. Does it not give exemption from the antitrust laws

as contrasted with the present act, which declares that codes shall
not permit monopolism or monopolistic practices?

Mr. NYSTROM. Yes, Sir.
Senator KING. It practically, then, wipes out, using common par-

lance, the antitrust laws?
Mr. NYSTROM. That is the dangerous trend.
Senator KING. And does it not restrict the powers of the Federal

Trade Commission to the exercise thereof in a manner consistent with
the provisions of the proposed legislation, including codes approved
thereunder?

Mr. NYSTROM. Yes.
Senator KING. And, to that extent, emasculating if it does not

destroy, the authority and power of the Federal Trade Commission?
Mr. NYSTROM. Yes, sir.
Senator KINO. HoW, then, can you approve a measure of that kind?
Mr. NYSTROM. It is a question of immediacy, what to do, and it is

our understanding that there are many in this country, including our
statesmen, who feel that something qf this sort must be done. And
while we may feel that certain phases of this bill are unsatisfactory
for a period, a brief period of time, the experiments may be tried, but
modifications should be entered, if possible, to head off the difficul-
ties that certainly will come.

Senator KING. I have to go in and vote. Proceed.
Mr. NYSTROM. May I continue?
Senator KING. You may proceed.
Mr. NYSTROM. The chief difficulty with the N. R. A. under its

present law, a difficulty that has not been entirely eliminated in the
new bill, is its tendency to permit restriction of competition and monop-
olistic practices. These tendencies have generally arisen under what
are known as the "fair trade practice provisions" of the codes. These
tendencies have taken many forms. They range from direct efforts
to fix prices to rather harmless-looking devices for the regulation of
conditions of trade.

I have before me an illustration which may be of interest to you
gentlemen. It is a quotation from the first annual report of the code
authority of one of the leading industries of this country, producing
consumer goods. This report is dated January 1935. In t is report
there appears the following statement; I quote:

A study of discounts in the industry prior to that time (meaning by that Mar.
26, 1934, the date when the code went into effect) showed the average to be 9%
percent. The standard code discount of 7 'percent has, therefore, saved the
manufacturers 2% percent, or in excess of $2,500,000.

That statement is evidently intended as a report of progress. And
let us see what it implies;" It the standardization of discounts referred
to was accomplished without change in the price of goods offered for
sale, or without change in the qualities of those goods, then the effect
was clearly to increase prices by a vertical amount of 2% percent.
This may not be price-fixing, but certainly looks like a monopolistic
practice. In my opinion, the action of tIs code authority in com-
bining the members of an entire industry for the purpose of collecting
$2,506,000 more in 1 year than they could have obtaind under free
competition constitutes a conspiracy in reStreItftrdb,
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It is not my purpose to call attention to any particular code. There
are now over 300 industries in which provisions for the standardiza-
tion of discomts have been set up in their codes.

Senator KING. Which one are you referring to now? I was called
out to vote.

Mr. NYSTROM. This particular industry happens to be the millinery
industry, but I have no desire to mention the millinery industry,
e:copt insofar as this report came to may attention the other day.
This is the kind of a thing which it seems to me your committee might
very carefully consider and make sure it cannot be carried too far.

My object in appearing before you is to urge respectfully that you
will carefully consider the advisalility of strengthening section 5 of
S. 2445 before you make a law out of it so that the force of the anti-
trust laws of this country inay not be weakened by the ingenious code
provisions for which approval may be obtained from the N. R. A.

The present section states that-

the provisions incorporated in any code

I am quoting-
or agreement specifically approved, prescribed, or entere.-l into anl in effect in

accordance with this title, and any action complying with such code of agreement

taken while it is in effect or even 60 days thereafter, shall be lawful if and only if

such code or agreement conforms in all respects to the limitations and provisions
of this title.

This is not quite clear to me, but it looks to me very much as if any
provision that might ovtherwise be contrary to the antitrust laws, if
approved by the N. R. A., is to be lawful. But I would strongly urge
i the public interest that no such exceptions be granted. It seems to
me this wording opens the doors to abuse and trouble.

There is one other provision in the bill which needs furthe: defini-
tion and clarification and that is the term "interstate commerce."
Again I am speaking of this--

The CHAIRMAN (interposing). Before you get away from the other
proposition-

Mr. NYSTROM (interposing), Yes, sir.
The CHAIRMAN (continuing). You think there ought to be some

modification of section 5?
Mr. NYSTROM. Yes.
The CHAIRMAN. What if we should 'write in that the antitrust law

is not modified or repealed or changed except, and state specifically
that these people would have a right t to meet for the purpose of forming
a code of fair competition, and fixing hours of labor, fixing wages, and
so forth, and make specifically the exceptions, but to express that in
no way are they to effect the present antitrust law. Do you think
that would be all right?

Mr. NiSTROM. I think it would be a step in the directioM, but
without more specific statement as to what might be included in these
exceptions that you name I should be afraid of them if they are left
in general terms.

senator, KING. Would not this be better, to say that nothing herein
shall be construed as interfering with the antitrust laws?

Mr. NYSTROM. That, Mr. Chairman, is a point of view I wish to
present.ISentor Kio. Or the destruction of the authority and powers of
the Fedora! Trade Oommiission?

Mr. NYs i0o. That precisely is the.point of view I want to presenIt
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The Ch i IRMAN. Some people believe, or some lawyers perhaps con-
tend, perhaps without any force, that if gentlemen meet merely for
the purpose of forming a code of fair competition and exchanging their
views in order to arrive at a code that might be violating the Sherman
Antitrust Law. Do you believe they should be permitted to meet for
the purpose of forming a code of fair competition?

Mr. NYSTROM. Yes, I do.
The CHAIRMAN. Without being subject to the provisions of the

Sherman Antitrust Law?
Mr. NYSTROM. I think that is quite as it should be.
The CHAIRMAN. Do you not think there is any doubt on that

proposition that should be removed by specific legislation?
Mr. NYSTROM. As I see it, I think it would be a very helpful step

in the right direction, and my suggestion would be you will find in the
experience of the Federal' Trade Commission in their so-called
"fair-trade practice conferences", a list of things which might very
properly go into these codes. They are things generally stopping all
forms of dishonesty. They do not restrict competition in any way,
and they make competition cleaner and put it on a higher plane, but
they do not stop competition. If the exceptions you have in mind
were expressed purposes such as those in the Federal Trade Commis-
sion in its experience of many years, which it is thought further might
be carried out under the antitrust laws, then I think that would be
very well taken.

The CHAIRMAN. Then too, you think it might be helpful that if
these codes are formed, and these gentlemen meet to form these codes
of fair competition, if it was done under Government supervision that
might be helpful?

Mr. NYSTROM. Mr. Chairman, I would not be willing to agree as a
citizen or as a representative of the particular trade with which I am
connected to any arrangement for the formulation of codes in which
fair-trade practice provisions enter without representation of the
public, and the Government is the official representative of the
public.

The CHAIRMAN. Very well. Proceed.
Mr. NYSTROM. If I may continue, there is another provision in the

bill which needs further definition and clarification, and that is the
term "interstate commerce." And now I am speaking of the retail
trade again.

A reading of section 10, paragraph D, subsection 3, which purports
to define interstate commerce, leaves a real doubt as to the nature of
this term. Is retailing, for example, interstate commerce, or is it not?
Are retailers whose customers are all within any given State engaged
in interstate commerce? Are retailers located at or near the boundary
lines of States and who have customers on both sides of the line
engaged in interstate commerce? Is a retail store whose customers
are entirely within one State, but whose owners reside in some other
State, engaged in interstate commerce?

It is of exceedingly great importance to the retail trade of this
country to have a congressional definition of interstate commerce.
If such a definition is drawn so as to eliminate certain classes of
retailers from the provisions of the N. R. A. and subject others
to its rules then it will result in grdat injustice. Either all retail estab-

11972--I-T $-.
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lishments should be classified as engaged in interstate commerce, or all
retail establishments should be omitted from regulation under this bill.

In conclusion, one more point, in the interests of sound business
recovery, there should be as much flexibility as possible in the regula-
tions of trade, particularly as applied to retailing. We need varying
hours of work, varying minimum wages, and varying fair-trade prac-
tice provisions to meet the requirements of various parts of the country
apd varying conditions of trade. Rigidity complicates rather than
simplifies business. It makes business management unnecessarily
difficult and, in the long run, harms both employees and the public.
There should be ample opportunity for exceptions wherever and when-
ever there is need for them. In this manner the N. R. A. may become
an instrument of social advantage rather than merely, as it iskat
present, a much debated possibility.

The CHAIRMAN. Mr. Nystrom, the committee is very much obliged
to you, and if you have got any other suggestions as to any changes
we will be very glad to receive them.

(Following is Mr. Nystrom's statement as submitted for the
record.)

DANGEROUS TRENDS UNDER THE NATIONAL RECOVERY ADMINISTRATION

(By Paul Nystrom, professor of marketing, Columbia University- president
Limited Price Variety Stores Association; vice chairman National Retail Code
Authority)

I. THE ORIGINAL PURPOSES OF THE NATIONAL RECOVERY ADMINISTRATION

The National Industrial Recovery Act approved June 16, 1933, was intended to
serve a highly beneficent purpose. Its objects were to promote a business re-
covery and to establish a sounder foundation for tho business of the future. It
set out to secure widespread reemrployment and increased purchasing power by
reducing hours of work and setting minimum wages. Though not required by the
act itself, the elimination of child labor has also been achieved as a part of its
program. Former efforts to control hours of work and wages by law had nearly
always taken the form of specific requirements. In this instance, business was
asked to accept self-imposed regulations of hours and wages of labor as a part of
so-called "codes of fair competition." In return for accepting the labor provisions
business was to be permitted to organize and to make rules for itself subject to
the supervision of the National Recovery Administration for the elimination of
untair trade practices.

BENEFICIAL RESULTS OF THE NATIONAL RECOVERY ADMINISTRATION

The results of the efforts of the National Recovery Administration have not
been all that was hoped for, but at that, have not been inconsiderable. In the
18 months of its existence decided progress has been made toward reemployment.
It is reported that more than 4,000,000 additional workers have been added to
industry. Total pay rolls have increased measurably. Better working condi-
tions have been adopted.

There have likewise been considerable gains to employers and to business
generally. Many unfair trade practices have been eliminated, or corrected in
part. In many respects present standards of competition are probably higher
than at any previous time in this country.

There are potentialities in the National Recovery Administration for a great
deal more benefit both to labor and to business provided its purposes and energies
are not diverted and perverted to wrong objects. There is grave danger that the
National Recovery Administration may be diverted from its original purposes
and make the cloak for unwholesome movements. It is the purpose of this state-
ment to call attention to these dangerous trends in the hope that the National
Recovery Administration may be rid of them and in the hope that it may go for-
ward to the real service for which it was conceived and intended. It Is to some of
these dangers that this statement is directed.
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it. SINISTErit BEGINNINGS UNDER TUE NATIONAL RtECOVERY ADMINISTRATION

TlJe National Recovery Administration has riow been in existence long enough
to permit taking stock of its effects. Along with the results that tre good there
are also some that are bad. Unless these evil and unsound developments are
corrected they may wreck the entire good effects of the National Recovery Act.

No fault is to be found here concerning the purposes of the National Recovery
Act, its general methods of l)rocedure, or the labor provisions. These are all, it is
believed, consonant with sound public policy.

The difficulties of the National Recovery Act to which public attention should
be directed are the result of a misapprehension, or misuse, of opportunities pre.
seated to the business groups for setting up fair-trade practice provisions.

Under the guise of fair trade practice rules, numerous provisions have been
written into the codes whose purposes are clearly not merely to eliminate unfair
practices, but really to eliminate competition. In nImerous instances there have
been efforts to establish market regulation and control, such as would never
have been permitted under the antitrust laws of this country. Here is where
the National Recovery Administration made its first mistake." It permitted the
camel of monopolistic practices to poke its head inside of the tent. It remains to.
be seen, even with the most vigorous efforts, if it can be driven out again. So,
long as these provisions remain in the codes they constitute a menace, not only
to the freedom of business, but to our entire economic system.

The provisions likely to be most harmful have for their object the regulation,
the control, or the actual fixing of prices. Some of these provisions attempt
directly to set prices, while others aim only indirectly at, price control. Still
other provisions, more modestly, are merely intended to hamper and restrict the
freedom of competitors.

There are hundreds of these provisions. All are intended to benefit or protect
their authors at the expense of the public. Many are in greater or less degree
approaches towards monopoly. All of them are attempts to secure in some degree
the substantial effects of monopoly.

II. THE RISE OF PRICE FIXING UNDER TIE N. R. A.

P'rice-fixing formed no part of the original purpose of the National Industrial
Recovery Act. The act provides for codes of fair coInetition, but at no point
even remotely suggests the possibility of price-fixing. Indeed, the act expressly
forbids monopoly as well as everything that may eliminate or oppress small enter-
prises, or operate to discriminate against them. If there had been any belief that
the act, harbored the possiblities of nionopoly practice, it is improbable that Con-
gress would have passed it. Even after the act was passed and before any of
the codes were presented, it may be doubted if anyone in the administration, or
even in the business world, had any idea that price-fixing would become one of
its maJor issues.

During the first few months of operation under the National Industrial Re-
covery Act during the summer of 1933, while the first few codes were being
written, there was little, if any, attempt to include price fixing. But with more
experience the business groups coming later became bolder in asking for price-
fixing provisions. After the first 3 months of National Recovery Adninistra,
tion existence more and more codes cane through with price-fixing devices.
Before the end of the year this movement had reached such proportions as to
arouse powerful opposition.

By the latter part of the summer the officers of the National Recovery Ad-
ministration began to show signs of fear that the movement was going much
too fast and too far. At the opening of 1934 the National Recovery Adminis-
tration began seriously to tighten up against groups that had not already ob-
tained code approvals. At the public hearings held on Marql 5th to 7th, the
question of price fixing was given a prominent place on the program and so,
came into general public notice. Representatives of many retail trade associa
tions, purchasing agents and consumer organizations appeared against themin
A little later the whole movement for price fixing was rapped by the Darrow
Code Review Board.

Later, in the spring of 1934, General Johnson, Administrator of the National,
Recovery Administration announced that price fixing under the codes would
have to stop. As a result the National Recovery Administration was immedi,
ately flooded by protests from manufacturers' organizations and industrial code-
authorities responsible for codes containing price-fixing provisions. Faced by.
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this storm, General Johnson on June 8, 1934, changed his statement. lie
explained that his opposition to price fixing was intended solely for future codes
and that his order did not apply to codes already approved. This restatement
made the original announcement meaningless for by thi time nearly 90 percent
of all industries that were to come under codes already had their codes approved.

Throughout the summer of 1934 the price-fixing conflict raged within the
National Recovery Administration. It became more and more clear that in
permitting price maintenance the National Recovery Administration had opened
%veritable Pandora's box. After General Johnson's resignation as Administra-
bor, the management of the National Recovery Administration was turned over
to the National Industrial Recovery Board. One of the first, as well as most
difficult, problems facing this Board was what to do about price fixing. In an
early public statement made by Mr. S. Clay Williams, the Board's chairman, he
predicted that the National Recovery Administration would have to prohibit

g rice fixing and argued that the wage and hour provisions, if enforced, would
have the effect of sustaining prices. He very properly added that in any case
it would be futile to try to put "artificial floors" under prices and that actual
costs of production on which prices under many codes were supposed to be based
were almost impossible to determine.

A few days later a report from Washington indicated that the President would
propose to Congress "the abolition of attempts at price fixing and production
control beyond those already in effect and the continuation of code provisions
designed to prevent unfair price cutting." That these statements involved
complete contradictions was apparently not observed and certainly not ex-
plained.

On December 17, 1934, the National Recovery Administration issued its notice
,of a public hearing to be held beginning January 9, 1935, on price control and
price fixing. The notice continued, "Mr. Williams said that the Board has re-
ceived an accumulation of evidence and opinion on the subject of price control
indicating that code provisions for mandatory costing systems designed to set
minimum prices and permanent schedules of prices have not operated in the
best interests of the industrial structure. Most of the information before the
Board tends to show that such provisions have not accomplished the desired pur-
pose and have proved neither workable nor enforceable.'

The public hearings on price fixing were held as scheduled on January 9 to 1'2.
Much testimony was presented and many briefs were filed on both sides of the
subject. In the nature of things many more appearances were made in favor of
price fixing than against it. It was expected that the Board would render a
decision as soon as possible after this hearing on the future of pice fixing under
the National Recovery Administration. Up to the date of this writing no con-
clusions have been issued by the Board upon this difficult problem. In the
meantime, the problem has become more acute and uncertain than ever.

From the foregoing it will be seen that almost from the beginning of operation
under the National Recovery Administration the Administration found itself in
conflict with business groups over price fixing. It must be stated to the credit of
General Johnson and of many of his deputies that they not only vigorously
opposed, but they successfully thwarted hundreds of price-fixing proposals offered
and urged upon them. Probably no record will ever appear describing the in-
tensity of this contest and the struggles made by National Recovery Adminis-
tration representatives against price-fixing efforts in the public interest.

However, not all of the deputy administrators were equally assiduous in their
bargaining for the public welfare. There were, of course, wide differences in the
pressure brought to bear upon them. Some business roups were undoubtedly
able to show much better reasons for their proposals than others. In any case,
in spite of rising doubt and opposition, many price-fixing provisions got by.
Certain deputies approved many more of such provisions than others.

In justice to General Johnson, it must be said that he bad to leave much of
this bargaining over price fixing to his deputies. No one could have put in more
intensive effort during more hours per day than did the General. But his time
was largely devoted to the major expressed purposes of the National Recovery
Administration and to the effort to get the conservative leaders of the more im-
ortant industries of the country to agree to come under codes. It would have

een impossible for any human being to study and forsec the hidden as well as
the obvious effects of the hundreds of proposals that came tip to him for approval.

Some of the deputies, after they had aided the inetustries that came under their
supervision in formulating their codes, including their price-fixing provisions,

resigned, went back to private employment and l,oft the problems of admilistra-
tion of these troublesome provisions to green successors. Many of the difficul-
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ties of business with the N. R. A. have been due to the frequent changes in per-
sonnel among its officers,

IV. PRESENT STATUS OF PRICE FIXING PROVISIONS IN N. R. A. CODES

On January 1, 1935, out of a total of 677 codes and supplements then in effect,
there were 5i direct prohibitions against "destructive price cutting."

There were 96 codes that permitted the establishment of minimum prices for
periods of emergency.

In 12 other codes the power was conferred upon their respective code authori-
ties to establish minimum prices.

There were, in all, 352 codes containing general provisions prohibiting selling
below costs.

Price fixing is aimed at indirectly, though no less effectively, in 137 other codes
which provide for open price posting, many with waiting periods before new
prices may go into effect.

Great numbers of codes require the use of uniform accounting systems as an aid
to the determination of costs below which none may sell.

NOTE.-The foregoing facts were taken from Prices and Price Provisions in
Codes, prepared by the Research and Planning Division, National Recovery
Administration, for the hearing on price provisions of codes of fair competition,
January 9, 1935.

V. GENERAL NONCOMPLIANCE WITH PRICIE-FIXING PROVISIONS

A wave of unrest and turmoil followed the adoption of the price-fixing provisions
in the codes. Each industry that adopted price fixing .%ent through about the
same experience. Customers, when they learned of these new provisions, funded
and fought. Business declined. Orders fell off. After a few months of trial,
after the zeal of the code makers had cooled off somewhat, business again settled
down and continued to be transo<ted much as before.

Price-fixing regulations were now either secretly or openly violated. That is the
situation in most industries today. The price-fixing provisions are in the codes,
but they are not operative. As a business executive in one industry expressed it,
"We have a fine code, but it. doesn't work." Indeed, many business men during
the pnst few months have begun to question whether these price-fixing provisions
are as useful as they had at first supposed they would be. Opposition to price
fixing is beginning to take on the nature of a national movement, a movement that
cannot be disregarded or denied.

Bootlegging has become the rule. The American public knows something
about the evils of bootlegging. Not long ago there was an eighteenth amendment.
Under it there developed an enormous illicit traffic coupled with flagrant dis-
respect for the law. Many millions of dollars were expended in an effort to
secure enforcement. The hole situation became a national scandal for which
our citizens became thoroughly ashamed and disgusted.

We are not faced with the possible development of another and similar scandal.
The eighteenth amendment affected a single industry. We now have the equiva-
lent of the eighteenth amendment not only in one industry, but in several hundreds
of industries. Bootlegging and its attendant evils is rising in them all.

It inust be clear to every unbiased mind that the difficulties of enforcing
restrictive and regulative provisions of this type, provisions that do not carry
popular approval and which are not in the public interest, are very great., In
order to make such measures work Government supervision and regulation will
be needed to an extent never before known in private business in this country.
The Government employed an army of enforcement officers in its unsuccessful
attempt to enforce the eighteenth amendment. In order to enforce these hun-
dreds of price-fixing provisions there must be still larger armies of Government
supervisors, inspectors, detectives, and prosecutors.

Where will all this end? Our Nation is now deeply concerned with its un-
balanced budget and its rising tax rates. Is it wise for the Government to take
on a program of enforcement which promises so much trouble and expense to
the people?

Vt. ECONOMIC EFFECTS OF PRICE FIXING

Disregarding, for the time being, the important questions of constitutionality
of the price fixing provisions, the difficulties of their enforcement, tnrd Ii:e burden
of expense involved in such enforcement, let us assume that they are to staud and
that they are to be enforced as their authors wish them to be enforced. What
will their effects be?
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(1) Higher prices.-The first, the most immediate, and one of the most in-
portant effects of these price-fixing provisions will be to raise prices. That,
Indeed is the expressed purpose of these provisions. Such has already been the
effect in practically every instance. Indeed, even while the codes were under
preparation, prices generally arose in anticipation of the approval of these
provisions. Purchasers of goods controlled by codes have had and will have to
pay more for them. Where customers are distributors, it may be possible for
them to pass these increased prices on to their customers. Ultimately, however,
the effects of all price fixing will be to increase the costs of goods to consumers.
It is upon the consumer that the real burden of all price fixing falls.

(2) Net prorits to private industry to be assured by Government.-Those who favor
price fxing and market regulation urge that these provisions are necessary to
cover the costs of production. Costs of production, however, vary from concern
to concern. Any provision prohibiting sales below average costs, or below the
costs of a majority of the members of any industry, are certain to insure a net
profit for those concerns with low operating expense. If prices are set to cover
the costs of all members of the industry, as seems to be the objective in several
eases, then net profits are assured for e cry concern above the marginal producer
of the industry. Under these proposals we have, therefore, the strange suggestion
that the Government should approve, support and enforce prices that will
guarantee a net profit to private producers at the expense of the public.

(3) Monopoly profi.s the goal.-Price fixing does not, of course, always result in
setting the highest price possible at which goods can be sold. That, indeed, is
never the desire of even the most selfish business interest. The coldest and, at
the same time, the most effective economic approach to price making aims not at
the highest price, but rather at a price which will sell some necessary amount of
foods and secure therefrom the highest net profit. This, it should be noted, is

ti very essence of monopoly.
(4) Price fixing is first step toward mono poly.-It may be conceded at once

that the first efforts at price fixing set down in the codes do not necessarily result
in the highest net profits. That is true, but the right, once accorded'to any
industry, to establish a price, any price, is a first long step toward setting prices
that will yield such profits. If it be made possible to fix prices at any point then
it will likewise be possible to fix prices at other points. If prices, let us say, are
to be fixed so as to cover costs of production, then the ingenuity of the accountant
will be called in to provide a definition of costs which will yield monopoly profits.
Price fixing under the cods is, t'-r-Jore, a well established step, a dangerous
step, toward monopoly, it step that should be corrected while there yet is time.

It is customary to think of a monopoly as a single concern or a small group of
concerns, stifling competition and enforcing profitable advantages for itself.
Under the National Industrial Recovery Act we have the beginnings of a new
kind of monopoly, a monopoly of an industry in which, theoretically, all members
of the industry participate. No single concern, or small group of concerns,
engaged in private business would today hope to secure public approval for its
price-fixing provisior-. There efforts would be promptly classified as activities
contrary to the antitrust laws. But the efforts of an entire industry, or such
parts of an industry as are organized are now asking approval for just such pro-
visions as would be deemed anti-social if attempted by individuals. From the
standpoint of society, an industrial monopoly is as destructive and as antisocial
as a monopoly controlled by a single individual, or a small group of powerful
concerns. The effect, so far as the consuming public is concerned, is the same.

(5) Special dangers of industrial monopoly.-Getting rid of an industrial monop-
oly, once established, is going to be a vastly more difficult matter than stopping a
single concern, or a small group of concerns, from carrying on monopoly prac-
tices. In the prosecution of a single concern trying to operate a monopoly, the
public always has the powerful and deeply interested help of other concerns within
the industry who are being hurt by the monopolist. In the case of industrial
monopolies, such as we now face under the National Recovery Administration,
the public will get neither sympathy nor help from within the industry for the
members of the industry will all be partners in the monopoly. In these now forms
the American public now faces the most serious monopoly menace that it has
ever had to contend with.

(6) The destruction of smaller, weaker, and newer concerns.-Once industrial
monopoly is established, it is clear that those immediately in charge will seek to
better their: own positions. This may, and undoubtedly will, in most eases be
done at the Lost of other and lesser members of the industry. There is never
enough business for all. If some are to get ahead then others must lose. The
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effect will be that such business volume as there is under conditions of fixed, or
regulated prices, will naturally go to the larger, better established and better
known concerns. Smaller concerns, weaker organizations, and those least well
known, having no special concessions to offer, no special reasons why buyers should
trade with them, will have to pass out. There will be less and less incentive to
start new concerns. Even those concerns with low production costs and high
operating efficiency will not be able to get ahead as they should because of their
special abilities. It will not be possible for them to share their lower costs with
their customers. There will be no driving incentive to find better and more
economical processes of production. It will be more profitable to seek profits
through the help of the Government than through the difficult method of excelling
in production.

Under absolutely equal conditions of prices among all producers of an industry,
customers will naturally give their orders to the concerns that are well established,
%vell capitalized and best known. Preferences will be given to well-established
brands, where brands exist. Producers of unbranded, or little known brands of
goods, unless permitted to make differentials will have nothing to offer and must
give way to their more powerful and better situated rivals.

(7) Beduced production and reduced em pioymeut.nITnder price-fixing and market
regulation such as proposed in the codes, prices will, as we have seen, be higher.
This, in turn, will almost certainly mean a reduction in volume of merchandise
sold. Such sales as are made mayv be more profitable for those enjoying the
benefits of the price-fixing provisions, but there will be fewer goods consumed and
therefore, fewer goods produced. Reduced production means less employment
and so on in a downward economic spiral. Thus, the net effect of lrice fixing is
not only to force consumers to pay higher prices for the goods and to squeeze the
smaller and weaker concerns out of existence, but also to reduce employment and
public purchasing power, all of which are absolutely contrary to the fundamental
purposes of the National Recovery Act.

(8) Necessity for public super ision and coitrol.-To prevent the evil effects of
price fixing, if there is to be price fixing, there must be public supervision and
control. The interests of the public must be conserved. In permitting price
fixing the Government will, on the one hand, be creating trouble for the public
which it must, on the other hand, correct. If the Government assists the indus-
tries in the administration of price fixing it is certain to meet with the opposition
of the buying public. When consumers learn that the prices they are required to
pay are the result of artificial regulation, rather than of the economic forces of
supply and demand, they will try to buy for less by whatever methods present
themselves. They will range themselves in opposition to the Government itself
as well as toward the industries which are attempting to gouge them. The
prospect is truly not a pleasant one.

(9) If (Government supervision fail.0-If these price-fixing provisions are per-
mitted to continue, then Government supervision and control are inevitable. If
Government supervision and control should fail, and we are not sure that it can
succeed, there remains but one alternative and that is that the State itself must
take over the fixing of all prices, if not, Indeed, the entire operation and ownership
of industry. These alternatives are not theoretical. They lie directly before the
American people now.

There are business men today who abhor the idea of Government regulation and
ownership of what is now private business. They are sincere in their beliefs that
our )resent economic system offers more advanltages than either socialism or
communism. In their support of price fixing tnder their respective codes, these
men are doing more to destroy the present economic system and bring on revolu-
tion than all the "red networks" in the country.

It is time that business men should face thel logic of their proposals. Do they
believe for a moment that the public will permit price fixing without Government
supervision and control? Are they ready to give up their opportunities for busi-
ness freedom and initiative and accept Government supervision and control of
their businesses? Will they support the Government in Its efforts to provide
proper supervision and control? If not, and if such supervision and control
should fail, are they ready for the next step? These are simple questions that
the proponents of price fixing should be required to answer.

It is inconceivable that this administration, or the American public, will permit
any industry, or industries, to fasten a system so full of difficulties upon the coun-
try. Sound business principles for the future, as well as sound methods of busi-
ness recovery require the prompt elimination of all vestiges of price fixing in the
codes under the National Recovery Administration.
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fl. OTHER PROPOSALS AND EFFORnTs TO UESTRIOT COMPETITION

In addition to the efforts at price fixing described fi the foregoing sections, a
large majority of all codes written and approved contain provisions ostensibly
intended to correct the evils of competition, but which, in reality, restrict and
eurb legitimate competition. Indeed, many of these provisions, while they do
not in themselves fix prices are, nevertheless, effective aids to price fixing.

Among such provisions are the following:
(1) Changes in customary discounts and terrs.-Thse changes seem innocent

enough in themselves. Present practices in the conditions of sale are in many
instances without logic or reason. As a matter of fact discounts and terms are
for the most part carried on according to custom and tradition. It is not
Improbable that some changes should be made.

There certainly could be no objection if experimental changes were to be made
Individual concerns, elthe if, in their opinion, such changesight prove bei lr business. als for such changes become

unreasonable and etonable only when intro ed by entire groups or
industries and w forced upon their customers with Opportunity for nego.
tiation and agr ent. What may beInoffensive and uless on the part of
ani ndividua comes a conspirmacy b adopted by an dustry.

Most of e code proviso ~or th s rdizatlon of t is and discounts
are undo edly intended si, plify sel process. It happens, how.
ever, tha ost of thel ovisi h wer ri to the codes whout adequate
consider ton and, course, thout te ernt o s mer of these

hISI oem Iv ably to ha e resulted in
advant ges to the makers o lthe 0xi)s. of their c towers. In
nearly very case, such cha e atodo inc ase the net pr a of goods

ftee 'There were appa y no InstantsI prices wew readjusted
as a ult of the as in disfunt or ternist

Tois and (ls un I av a11 nd erm. I erly een matter of negotia-
tion i which bu m hartI ani I ip s that of s ers. di-
vidun. sellers la always s t their 0 se%! it and terms just as tl 3, have set
their ices, but dvi eereuallesree to acce t or refuse.
Under he codes, ti (t hA agre6 xed conditions of ale. Underthese r es all cus ers are i '-b ot I o ta ha stres havedictate(

If, as dicated above, tof thtbuyeof tI bu3(ortirco is asd
great as e interest of h"seller, tln cod pro ns upon t se points made
without co erence or n !tion Avlth buy certain to e objectionable.
The procedt would ,, ob ft even If e results we tolerable.

Perhaps th uthors of these provisions may be led to a the fallacy of their
position by con ring what their reactions might be if ilar agreements were
made among thefi estomers, regarding the conditlo of purchase. Surely it
is as fair for buyers aree to fixed or standar ditions of purchase as It Is
for sellers to agee upon diN8 of sil Iovisions are to continue in
Sellers' codes then it Is not 0nlll ieir customers will eventually seek to
draw up similar agreements for the establishment of conditions of purchase, but
written up in the Interests of the buyers rather than of the sellers. Such a move
will be as logical as what has already been undertaken in a great many industrial
codes. Obviously these provisions will do nothing for recovery. 'their impo-
sition upon customers has merely increased the difficulties and irritations of trade.As a matter of fact, aside from the principle involved, the problem of change
in discounts and terms is a minor one. If the changes were arrived at by con-
ference and negotiation between sellers and buyers there would probably be no
objections. Aside from tme fact that the changes in conditions of sale authorized
by the codes have generally been used as a means of raising prices and as aids
to price fixing they have,' o some extent, increased the difficulties of operation
In retail establishments.

Retail accou.t'ng and computation of mark-ups and retail prices all follow
certain general 'formulae based on traditional terms and discounts. Changes
involve a disruption of the customary practice. Such practices formed over a
period of many years ean~mot readily be broken up immediately without consider-
able loss of time, energy, and money. A few changes at a time might not have
been Intolerable, but hundreds of changes coming almost simultaneously has
resulted in something of a crisis. Forcing these problems upon retailers at this
time in the middle of a business depression, when most of them are fighting
for their very existence, is much like a physician; ordering operations on a patient
already suffering from pneumonia. Retailers have a right to be restive under
this procedure.
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The customary terms and discounts should probably, in some instances, be
changed. It would be helpful, however, if these changes could be made gradually.
Moreover, if intended to cover entire industries they should be made only as the
result of negotiation and joint decision. The interest of buyers in conditions of
sale are just as important as the interest of sellers. None of these changes, how-
ever, have the slightest relationship to the National Recovery Administration's
plans for business recovery. Such changes could best be made during a period
of prosperity. As it is, they have increased rather than diminished the difficulties
of the distribution of goods. All of these provisions should be stayed until busi-
ness conditions have improved and until joint agreements of buyers as well as
of sellers can be reached,

(2). Elimination of, or changes in, quality discount.-One of the weirdest
twists among the many deoveklpme4 s in the codes under the National Recovery
Administration are the attempts in many instances to eliminate, reduce, or change
quantity discounts. It is an elementary fact to every student of marketing that
differences in quantities sold affect not only the costs of marketing, but also the
costs of production as well. Quantity not only conditions expenses of operation,
but has always beca and should be anl important factor in price making. These
code rules against quantity discounts are apparently attempts to repeal the laws
of supply and demand.

There have, no doubt, been abuses in the application of quantity discounts.
They have, no doubt, in some instances been used as a means of unfair discrimi-
nation among customers. This, however, represents an abuse rather than At
proper use of the economic principle underlying sucli discounts. If all methods
of business that have occasionally, or even frequently, been abused are now to
be abolished, there will be very little rooem for action of any kind.

The use of quantity discounts, when actually based on savings, economies or
differences in costs, is amply justified. If such discounts are properly computed,
openly used, and made available t all without discrimination there can be no
legitimate ground for complaint. Their use serves as a corrective for the evils
of hand-to-mouth buying. They tend to encourage the development of the
most economical channels of trade. They encourage increased sales, more inten-
sive promotion and consequently, increased use as well as production of all goods
affected. Any attempt to prohibit quantity discounts is an anomalous, illogical
and unreasonable restriction upon trade. 'Such attempts are not only harmful
to progress in industry andl trade, but also contributory to higher costs of living.

(3) Elimination of advertising and olher allowances.-Many codes have set up
provisions eliminating allowances for advertising, dealer helps or other special
promotion purposes. These prohibitions have already proved so burdensome and
so obviously unsound that a special order, issued by the National Recovery Admin-
istration In'January, again permits their use, subject to certain proper restrictions.
In viev of the issuance of this order, it may seem out of place to bring u) the matter
here. The object in mentioning these provisions, now overruled, is to point the
tendency among code makers to push for control of prices and marketing condi-
tions far beyond the reasonable and proper needs both of industry and society.
These, as well as many other provisions, are unwarranted, unnecessary and often
miselnevous intrusions in the freedom of trade,

There are still other restrictions upon business practice that seriously infringe
upon the rights of an individual business. For example, there are prohibitions
against the distribution )f free samples. There is the requirement that the pur-
chaser must pay the costs of transportation, including, in some instances, the
trucking charges from the factory to the railway or water terminal. There are
prohibitions against consignment selling as if this were a criminal matter. All of
such provisions tend to restrict the flow of merchandise through its easiest, most
normal, and most economical channels. They all tend to hamper producers as well
as distributors, and, at the same time to add to the costs of distribution. If these
troublesome and needless rules were eliminated from the codes, much of the Irrita-
tion with and antagonism toward these codes would disappear. The distribution
of merchandise would be facilitated and the business roads cleared for recovery.

(4) 1Vholesalcrs' price differenials.-There is still another type of code pro-
vision likely to give considerable trouble both to industry and to trade as well as
to the consuming public unless promptly dropped. This is the attempt to classify
customers arbitrarily and to set up discriminatory price or discount differentials
f.r each class. Thus some of the wholesale trades have, through their codes,
attempted to secure National Recovery Administration approval of provisions
requiring all manufacturers who sell through wholesalers to allow better prices
or better discounts, to wholesalers than to their other customers, or be subjected
to boycott by the entire wholesale trade.
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These proposals have been seriously urged by wholesalers without regard to
differences in quantities purchased, differences in credit, or in other services
rendered. A wholesaler, simply because he is a wholesaler, according to this
proposal, must be given a better price than any other class of customers, regardless
of quantities purchtsed or other conditions.

T1 he effort to secure outright price preferences for a certain branch of trade is an
example of a growing trend in many quarters of American life to try to secure
Government aid, or protection, for special interests at the expense of other inter-
ests and of the public. There are no facts to indicate that the public interest
4buld be served in the slightest degree by wholesale differentials. There is noth-
ingto indicate that the wholesale trade is in any need of such differentials.

The actual situation is that tLere is very active competition in the distribution
of goods between the producer-wholesaler-retailer channel and the direct from
preducer-to-retailer channel. The volume of consumer goods finding its way
through each of these channels is very great. According to all available figures
the number of wholesalers is increasing rather than diminishing. The proportion
of the total volume of merchandise sales finding its way to retailers through
wholesalers is being well maintained.

Both the consuming public on the one hand, and producers on the other, have
gained enormously because of the active competition between these two major
channels of trade. To perInit the wholesalers to fix a special differential for
themselves in this competition would mean giving their method of distribution a
decided advantage over the direct-from-producer-to-retailer channel of trade.

The differential will put a serious, if not a fatal, handicap on direct distribution.
Obviously, the wholesalers who are proposing these differentials are seeking a
special privilege under public protection, and they are not even offering any hing
to the public in return for what they ask.

To permit such a policy, with the support and enforcement of the Govern-
ment, will open' the door wide to a new form of special privilege and a new form
of interfere ce with competition which is not only dangerous, but wholly unjusti-
fied. It wil add new burdens to producers and consumers as well as to distribu-
tors who buy direct from producers. As a result, if this provision is permitted to
stand, far-reachin effects may be expected in our entire industrial life. Indeed,
there is likely to be a development of a dual industrial system. One of these
systems will be made up of producers who sell exclusively to Wholesalers, and the
other of producers, producing the same kinds of goods, selling directly to retailers.
If this occurs there will be useless duplication both of production and distribu-
tion all along the line. Moreover, the adoption of this policy ,rill drive many
producers and distributors now operating independently into vertical organiza-
tions to avoid the price differentials.

The foregoing list is not complete. It is merely illustrative of the many arbi-
trary provisions introduced under the codes, not only to control prices and mar-
kets but also to control details of negotiations between producers and distributors.
These provisions are almost invariably intended to secure some special market
advantage for their authors. They are generally disadvantageous to competitors
as well as burdensome to consumers. They have nothing to do with the funda-
mental purposes of the National Recovery Administration. They do not con-
tribute to business recovery. They have little or no relation, as we shall see in
the next section, to fair-trade practice. They (to not belong in codes of fair
competition.

VII. THE FAILURE TO DISTINGUISH BETWEEN TRUE FAIR-TRADE-PRACTICE PRO*

VISIONS AND REGULATIONS INTENDED TO STIFLE COMPETITION

Practically all efforts to hamper, restrict, and to stop competition under the
codes have appeared under the fair-trade-practice provisions. A lack of clear
vision concerning the real functions of fair-trade-practice provisions Is probably
responsible for letting these objectionable features into the codes. It may, it is
hoped, not be too late to draw a clear distinction between what constitutes legiti-
mate fair-trade practice and what does not. Certainly this distinction is neces-
sary to sound planning for the future.

The purpose of a fair-trade-practice rule is, to eliminate dishonest, tricky, and
underhanded methods of trade and to permit a fairer and freer field of conpeti-
tion. In the development of fair-trade-practice conferences under the Federal
Trade Commission this view was generally and fairly well observed. Accordingly,
certain practices were condemned and prohibited, such as untruthful advertising;
false statements concerning competitors; espionage; commercial bribery; at-
tempts to induce breach of existing contracts; imitation of competitors' lrade
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marks, trade names, designs, containers, or products; inaccurate grading and
false reports on tests; intimidation and coercion; misleading guaranties; and
so o1.

All regulations of this type are useful and necessary aids to fair competition.
It should be clearly noted that all of such regulations tend to promote com-
petition. All are desirable, not only from the standpoint of business but also,
from the standpoint of public policy. These provisions tend to eliminate the
thief, the cheat, and the crook. They held the honest individual or concern to
compete on an even basis with those who might otherwise obtain business by
trick or deceit. These provisions raise the plane upon which competition may
be carried on, but they do not lessen competition. They encourage each concern
to use its best endeavor bv fair and honest means to secure increased business.
They encourage legitimate" reductions in prices, improvements in quality, and
better service. Under these rules any concern, efficiently operated, offering what
consumers want, has a chance to survive and to succeed. Under such regulations
competition is made truly serviceable to society.

Price fixing, the regulation of discounts and terms, the prohibition of consign-
Inent selling, and setting ul) of arbitrary classifications of customers with price
discriminations based on politics, rather than economies, are not fair trade,
practice provisions. They do not facilitate competition. Their purpose is to
restrict or eliminate competition. A legitimate fair trade practice rule, as we
have seen, clears the way for more effective competition. These provisions
check, prevent, or stop competition. They have no place whatever in the
National Recovery Administration codes.

Those who favor price fixing sometimes urge that under price regulation com-
petition may still be carried on with utmost freedom in quality and service.
This argument fails to take into account what is certain to follow the adoption of
price fixing and other market restrictions. The logical and only purpose of price
fixing is the elimination of competition, at least any competition below the point
set by the prices. If competition continues in quality and service, then the value
of price fixing for the regulation of trade is lost. If competition continues in
quality and service, one may be sure that those who now want price fixing will
very soon demand standardization of quality and service as well, so as to make
their price-fixing provisions apply effectively.

The failure to distinguish between the proper sphere of fair-trade-practice
provisions and the efforts to restrict and throttle competition have led the
National Recovery Administration into very serious difficulties. As already
indicated, the Federal Trade Commission avoided most of these difficulties in their
trade-practice conferences, but even the Federal Trade Commission, at times, came
too near the proper line in some cases. Foi example, the Federal Trade Com-
mission in some of its conferences sought to establish a rule against selling goods
below cost to undersell competitors. If the Federal Trade Commission had
adhered strictly and logically to the simple concept of fair-trade practices outlined
above, it woull never hiave" helped to frame a rule such as this.

The prohibition of selling goods below cost to undersell competitors, unless
carefully guarded by qualifications, may mean the beginning of price fixing. If
properly qualified, the provision may b) considered a legitimate fair-trade prac-
tice. Feor example, if goods are being sold below cost for the purpose of leading
customers to believe that these and other goods in the seller's line are available
at similarly low prices-in other words, if the goods sold below cost are being used
to trick customers-then the practice is clearly unfair and should be prohibited.
The offense, however, is not in selling below cost but in the dishonest purpose for
which such sales are made. The true function of a fair trade practice provision is
to prevent dishonesty and not to stop competition. Sales below cost may at
times and under some conditions be entirely legitimate. So long as such sales are
honest, free from trickery, and not in any way harmful to public interest they
should not be restricted.

This confusion of the meaning and proper use of fair-trade-practice rules, unless
cleared up soon, is going to prove very costly to this country. The National
Recovery Administration needs to make up its mind as to what constitutes fair-
trade practice and NNliat does not; and then hew to the linc.

IX. CONCLUSIONS AND RECOMMENDATIONS

In conclusion, the National Recovery Administration was created as an emer-
gency measure to aid business recovery. Its original purposes were thoroughly
constructive. It has already accomplished a great deal of good. But the
emergency which it was created to meet has not yet passed. Many helpful
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beginnings have been made under the National Recovery Administration which
have not vet reached a point at which they may continue without help. It
would be a great mistake to drop these efforts oai June 15, 1935, the date when the
present act expires.

The National Recovery Administration should be continued for at least another
year. Its good work should go on. It should, however, be kept strictly to its
purposes and not be permitted to become an omnibus for every type of experiment,
reform, and effort on the part of special groups hoping to extract special privileges
at the expense of other industries and trades and the general public. 'I he major
difficulties now before us are the results of efforts through the codes to fix prices,
restrict the freedom of arranging conditions of sale, and to control the markets.

The following is a summary of the facts and arguments presented in the fore-
going sections relative to those clangers:

1. In ail discussions regarding price fixing, let it never be forgotten that, in all
of its forms, its tendency is notfpolistic. This is the real issue. It is easy to get
lost in the details of discussion concerning the relative merits and demerits of

market regulating devices, opIen price posting, costing systems, and so on. There
are but details. The important question is What is their purpose? If they are

intended, either directly or indirectly, as aids to )rice fixing, then they constitute
first steps toward monopoly. Let it be repeated that if prices can be fixed at

any point, then it will be 1)ossible to fix them at other points. Price fixing marks
the end of competition and the beginning of monopoly.

2. The constitutionality of price-fixing provisions is still a matter of very real

doubt. There is, as yet, no clear understanding that these provisions will stand
the tests of the courts.

3. If the price-fixing provisions are held to be constitutional it is still highly
improbable that they will wark. So far, the performance under the price-fixing
l)rovisions has been almost farcical. Bootlegging is rampant. There is at the
present time very little se, ious intent to enforce price fixing in any codes. Efforts
to put these provisions in'.o effect are certain to be followed by floods of violations.

4. In order to make lie price-fixing provisions effective, it will be necessary
for industries to secure tie help of the Government. From our knowledge gained
from the experience with the eighteenth amendment, it is clear that it will require
a very extensive effort in the form of supervision, detection and prosecution of
violators. The costs to the public will run into many hundreds of millions of

dollars. The results are certain to be expensive and likely to be inconclusive
and unsatisfactory. The American public will not only have to pay directly in

higher prices for merchandise, but also indirectly in the form of taxes to support
and enforce the price-fixing provisions.

5. If the price-fixing l)rovisions are really to be made to work, then we shall
also face beginnings of Government suprevisioni and regulation of private business
to an extent hitherto unknown. Such public regulation will be absolutely essen-
tial to )revent these provisions from going to extremes. Is our governmental ex-

l)erience with supervision and rate making in the public utilities and elsewhere
sufficiently satisfactory to encourage us to go into the supervision and regulation
of scores or hundreds of other industries?

6. If and when such public regulation of price fixing, as has been described
above, proves unsatisfactory thm what is to come next? l)ocs anyone think that

the problem is so simple as to believe that all that is necessary is to give the word

and then take up business practice where it left off before these price-fixing pro-

visions were proposed? Once having begun, is it not much more likely that the
process of State absorption of the functions of business will 1)e continued? This

is a pertinent question and one that deserves the attention of every citizen.
7. All changes, restrictions, and prohibitions as applied to terms, discounts,

advertising allowances, e,-'.sig n cents, quantity discounts, and other matters arc

almost Invariably ii conflict with the customs long established in business. rhe
conditions of sale have always been matters essentially and normallv the subjects
of negotiations and agreements between buyers amnd sellers. The provisions

pertaining to the conditions of sale have been introduced Into hundreds of codes,

with complete disregard for the interests and attitudes of customs and of the

public. All of them have, with almost no exception, had the effect of increasing

n t prices. Many of them are effective aids to future price fixing.
Such provisions have no place under the heading of fair-trade practice roles.

Their purpose is to restrict and prevent rather than to facilitate competition.

The CHAIRMAN. Mr. Jackson,
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TESTIMONY OF J. 0. JACKSON, MANAGER OF THE PITTSBURGH-
DES MOINES STEEL CO., PITTSBURGH, PA.

(Having first been duly sworn by the Chairman, the witness
testified as follows:)

The CHAIRMAN. Mr. Jackson, you represent the Pittsburgh-Des
Moines Steel Co.?

Mr. JACKSON. Yes, sir.
The CHAIRMAN. How much time do you want, Mr. Jackson?
Mr. JACKSON. Just a very few minutes unless you want to ask

some questions.
The CHAIRMAN. We Nill not ask you any questions, Eo you may

proceed. All right, Mr. Jackson.

Mr. JACKSON. We fabricate and 6rect steel water towers, tanks,
buildings, and bridges having plants at Pittsburgh, Pa., and Des
Moines, Iowa. Ti speaker is in charge of the purchasing of materials
for this business. Since the advent of the Steel Code we have not
been able to secure any competition whatever as to price from the
various steel mills from whom we purchase our raw materials. TIM
prices quoted by these mills since the code have been identical even
to the penny on large lots of steel materials. Prior to the code we,
were always able to make advantageous purchases of steel material
at certain times from mills which were in particular need of tonnage
at prices considerably below what was then considered the current
price. Thus, our cost of steel has been increased, because we no
longer secure these lower prices resulting from competition between
the mills.

Senator KING. Are others in the same situation as your company?
Mr. JACKSON. Yes, sir. I speak for our company, because our

organization is dominated by the steel mills from whom we purchase
our materials. They are also in the same fabricating business that
we independent, fabricators find ourselves in. Therefore, we are
unable to come before you as a body, but the situation of all inde-
pendent fabricators is identical, and I have statements that have been
filed before the Federal Trade Commission that would prove that, if
you care to have them.

Senator KING. How many fabricators do you represent?
Mr. JACKSON. I represent, only the company I am employed by.
Senator KiNG. How do you know the attitude of the other fabri-

cators?
Mr. JACKSON. Because we are members of the Steel Plate Code,

and, as I say, the statement bas been filed before the Federal Trade-
Commission by these independent contractors bf their-

Senator KING (interposing). Proceed. flow many filed statements.
before the Federal Trade Commission, if you know?

Mr. J.ACKSON. Well, the Central Fabricators' Association.
Senator KING. How many members are there of that?
Mr. JACKSON. There are 37 members.
Senator KING. And what is their protest?
Mr. JACKSON. Their protest, is that there is unfair competition

between the mill fabricators and the independent fabricators.
Senator KING. Monopolistic?
Mr. JACKSON. They claim-it, probably is not monopolistic under

the present interpretation of the antitrust laws, but nevertheless they
think it is unfair.
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Senator KING. Unfair competition. Are there any others who
filed petitions before the Federal Trade Commission?

Mr. J.cKSONo. There have been a number of individual companies,
including our own company, that have filed statements.

Senator KING. Proceed with your statement.
Mr. JACKSON. Since the advent of the code the prices of steel which

we purchase have been increased approximately 30 percent. This
increase is in addition to the one mentioned above. From both causes
our increase in cost of raw materials has been in excess of 50 percent
of what it was before the code.

As a result of the N. I. R. A. our labor rates have been increased
from 10 to 25 percent.

The selling prices of our products have thus been increased because
of the N. I. R. A. a very considerable amount and this large increase
in the price at which we must sell our products in order that we shall
not lose money has acted to reduce the volume of business we have
been able to secure because purchasers of structural steel cannot justify
the present high prices and still see any opportunity for an adequate
return from their prospective investments. On the other hand if our
labor and material costs were now on the same competitive basis that
they were before the N. I. R. A. our selling price would be consider-
ably lower and there would be more probability of an adequate return
to the investor from the structures which we are prepared to manu-
facture. Therefore, we must conclude that the N. I. R. A. has acted
to restrict our volume of business and has even defeated its main
purpose; that is, the increasing of employment because while our
employees receive a higher rate of pay than they did prior to the code,
yet they now work on a part-time schedule which actually results in
smaller total earnings for a large part of our employees.

The CHAIRMAN. May I ask you, Mr. Jackson, did you favor the
Structural Steel and Iron Code which was signed, but which was held
back and stayed?

Mr. JACKSON. We did not favor it.
The CHAIRMAN. You did not favor that?
Mr. JACKSON. That was one that was to be imposed upon us by

the code authority, by the N. R. A.
The CHAIRMAN. I see.
Mr. JACKSON. We did not because it would take the erection of

structural steel out of our hands, and that is one of the principal
parts of our business, is erecting such things as steel buildings.

We believe that the country as a whole would be better off if the
natural forces of supply and demand were regulating the prices of
raw materials and of labor, for then there would be no obstacles in
the way of an increasing volume of business which in turn would
decrease the supply of labor and the supply of raw materials which
would bring the natural forces into action in a manner that would
increase the prices of such labor and materials but only after a de-
mand had been built up which would justify such increases in prices.

We are convinced that a very important contributory factor to the
continued sluggish rate of operations in the capital-goods industries
is the method which has been adopted by the iron and steel industry
of selling iron and steel products. The economic and the legal status
of this method have recently been discussed at some length in the
reports of the Federal Trade Commission and the National Recovery
Administration. Both of these Government departments agree that
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the price the public is paying for steel has been considerably increased
as a result of the present basing-point system and the excessive cross
haul which is involved because of the freight absorption permitted by
the Iron and Steel Code to enable every producer of steel to com p eto
in every portion of the country. We are convinced that if the rolling
mills would sell their product f. o. b. their mills Nrth a reasonable
limitation on the amount of freight which they will be permitted to
absorb to meet legitimate competition that the price of steel to the
public will be reduced from $4 to $5 a ton and that the steel mills
will realize as large an average price for their products as they now
do. We believe that under present conditions the mills are actually
selling steel f. o. b. their mills as the delivered price is only used as a
basis to establish the mill price which is the price actually invoiced
and upon which basis the purchaser actually makes settlement even
under the Steel Code. If the mills sold their products f. o. b., their
mills, practically all of the oppressive and unfair practices which are
now proving a great handicap to the steel-fabricating industry would
be removed.

I would like to file in the record the statement of the effect of the
Steel Code on our business. It is rather lengthy, and I won't read it.

The CHAIRMAN. Very well. Put that in the record.
(The statement referred to is as follows:)

A STATEMENT OF THE EFFECT OF TH11 STEEL CODE ON A STJIUCTURAL AND PLATE
FA1 RICATOR

MARCH 21, 1935.
The Steel Code requires that steel plates, shapes, and bars for so-called "identi-

fied jobs" (which term is defined to include all steel structures which are fixed
in their locations, and ships and barges) be sold to the fabricators not f. o. b. neither
the rolling mill of the steel company nor even f. o. b. the plants of the fabri-
cators but "delivered" to the places where the structures are to be erected. The
actual delivery of the steel to the ultimate destination is not effected nor controlled
by the rolling mill but is clearly the responsiblity of the fabricator.

This plan is a severe oppression to the fabricating industry because, whereas
before tle advent of the Steel Code and this plan a small fabricator could secure
a reasonable share of business near his plant with only the competition of a small
number of other properly located fabricators, now under this plan all fabricators
may compete for all jobs. It is now necessary for the smallest fabricator to
compete nationally and thus greatly increase his selling, traveling, and erection
expenses if he is to secure a reasonable share of the going business. Prices at
which jobs may be secured have been lowered due to the Increased number of
bidders on each job, some of which consider sales outside of their natural territory
of the nature of "dumping." The large mill-owned fabricating interests who
have sales offices distributed over the country thus have a large and unfair ad-
vantage over the small fabricators who were never organized to compete nation-
ally but who have been forced to do so by the provisions of the Steel Code.

The steel mills, in operating this delivered-to-job destination price plan, force
the small fabricators to divulge the names of their prospective customers and the
locations and descriptions of the structures they hope to sell to them to the steel
mills which Information may be used in assisting the mills own fabricating units
to sell the jobs themselves. If the small fabricator refuses to divulge such infor-
mation the steel mills refuse to quote prices or sell steel for such jobs.

Small fabricating plants have been built at various locations selected for certain
advantages to enable them to compete in particular territories. For example
the marginal fabricating plants, those along the Atlantic seaboard, the Gulf coast,
the Pacific coast, and the Canadian border, never expected to compete for jobs
in the interior. They did expect to secure a reasonable share of the nearby or
local jobs. As a result of the uniform delivered-to-job destination prices such
marginal plants are enjoying prosperity and are expanding but at the expense of
the great number of interior plants whose production at reasonable price levels
has practically vanished and whose assets are wasting away. It is surely unfair
for the steel-mill Industry to adopt a price-fixing plan which so seriously upsets
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normal competition In another industry and causes enormous losses in invested
capital and large reductions in the employment of labor normally attached to
such plants.

The price of steel has been materially increased since the advent of the Steel
Code. The small fabricator must pay the increased price for his steel which
provides profits to the mills and which enables their mill-owned fabricating units
to further depress prices, causing larger losses to the small fabricators resulting
from their own purchases of steel from the mills. Thus the mill fabricators in
effect force their small competitors to pay for the ammunition with which they
themselves are being exterminated.

The delivered-to-job price plan increases the price paid for steel by the public
by the average amount of the excess freight absorbed by the mills in sales to any
fabricators for jobs out of the steel mills natural territory and for sales to fabri-
cators out of the mills' natural territory for jobs either in or outside of the mills'
natural territory. This average is estimated at from $2 to $5 per ton on all steel
sold to the fabricating industry and represents a part of the public contribution
to provide a basis for uniform price fixing.

Regulations no. 9 originally made effective October 10, 1934, but amended
February 14, 1935, not only further extend the unfair practices previously
described but they encroach much further upon the constitutional and equitable
rights of the members of another industry in such a bold, unprecedented, and amaz-
ing manner as was never conceived before to be possible under our American
form of government. These regulations require that the members of the steel
industry shall not sell any cut-to-length steel to any purchaser until such member
of the industry has first made an investigation and determined what the pur-
chaser of the steel is going to use it forand if the proposed use of the steel happens
to come under the terms of a definition which the steel industry themselves have
written of the so-called "identified jobs" the steel mills by means of these regula-
tions take all of the transportation advantages away from the fabricators and
appropriate such advantages to their own account increasing their price accord-
ingly. To accomplish this result, the steel mills require that the fabricators pay
to the steel mills not only the amount due the mills for the value of the sdeel but
also an amount equal to the total freight charges which the railroad will also later
collect from the fabricator covering the transportation of the steel from the mill
to the plant of the fabricator and from the plant of the fabricator to the final
destination of the job. After the fabricator has manufactured and shipped such
steel he is then required to make certain affidavits which are complicated and
lengthy and to make certain assignments of any present or future rights, which
he always had before the code, to the steel mills and after all of these things have
been done and properly approved by tle rolling mills a part of the excess charges
made by the mills are returned to the fabricator according to a large number of
very complicated rules.

Struetural-steel fabricating plants, by virtue of contracts between them and the
railroads serving them have for many years been entitled to fabrication in transit
arrangements which give them the benefit of through rates from the origin of the
steel to the job destination. Variously located fabricators have different average
transit advantages according to the locations of their sources of steel, their plants,
and the destinations of their jobs which act to reduce their transportation costs
and enable them to sell steel to the public at a lower price. In order to accom-
plish the purposes of the pricing system of the Steel Code, the steel mills now by
means of this regulation either take over or destroy the fabrication in transit-
freight adjustments due the fabricator and thus very materially increase his
transportation costs making it necessary for him to increase his selling price for
his products as a result. Thus the price of steel to customers located in the
territories served by fabricating plants having such advantages has actually been
increased by this regulation no. 9 without any gain to the steel mill industry
except to remove another obstacle from the perfect functioning of the code-pricing
system.

This regulation no. 9 while destroying the fabrication in transit advantage of
independent fabricators does not have this result with the mill-owned fabricators
because it would be absurd to assume that the mill-owned fabricators would not
take advantage of whatever through fabrication in transit rates are legally avail-
able. This again results in an additional unfair advantage of the mill-owned
fabricators over the independent fabricators and represents still further contribu-
tions from the public in an increased price paid for fabricated steel and a further
contribution from the wasting assets of the independent fabricators.

vPITTSBURGH-Dios MoINneSTET . Co.,
By J. 0. JACKSON, Manager.
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Mfr. JACKSON. And in conclusion we are of the sincere belief that
.4ader the present conditions of artificial price control, wage control,.
and suspension of the antitrust laws that this country is headed for
industrial chaos and as time goes on it will be increasingly difficult
to correct the harm that has been done by the National Industrial
Recovery Act. We, therefore, recommend that the National Indus-
trial Recovery Act be allowed to expire and that it be not extended
beyond June 16, 1935. If it is the judgment of your body that the
effect of discontinuing the National Industiial Recovery Act entirely
would be disastrous to the country, an alternative might be to con-
tinue the present codes, but only insofar as wages and perhaps unfair
trade practices are concerned, but to eliminate from all codes any
price fixing or price regulating, or any other commercial features which
affect in any way the price competition between members of the
industry. We believe that even continuing the labor provisions for
another year will be a hindrance to recovery but that it may be less
disastrous than the complete cancelation of all codes.

If the code of the iron and steel industry is continued in any form
we recommend that the pricing and selling provisions of such code
be eliminated because of the particularly oppressive and unfair
restrictions such pricing systems and selling methods have imposed
upon our fabricating industry as has been brought out in the attached
statement.

I thank you very much.
The CHAIRMAN. The next is John E. Dowsing, of Scarsdale, N. Y.

TESTIMONY OF JOHN E. DOWSING, REPRESENTING THE UNITED
STATES POTTERS' ASSOCIATION, SCARSDALE, N. Y.

(Having been first duly sworn by the chairman, the witness testified
as follows:)

The CHAIRMAN. You represent the United States Potters' Associa-
tioni?

Mr. DoWsING. I represent the United States Potters' Association.
The CHAIRMAN. Ilow much tinie do you Wish, Mr. Dowsing?
.Mr. DOWSING. Why, not less than 15 minutes, because I am going

to read a paper, Mr. Chairman, and I want to touch some of the higi
spots of the statement.

The CHAIRMAN. All right, leave the statement with the reporter
and proceed.

Mr. DowsiNG. The United States Potters' Association is composed
of about 90 percent. of the mamfacturers of pottery in the United
States.

Senator KING. Pottery, was it?
Mr. DowsiNG. 1PotterT, yes. When I speak of pottery, Senator, I

refer specifically to tableware, table utensils, kitchen utensils; not
sanitary or any other form of pottery.

Senator KING. Where is your place of business?
Mr. DOWSING. In every State, some 12 different States. This is an

association representing g all the different manufacturers in the United
States.

Senator KING. All right. You are the manufacturers?

119ri82-ft-ft 5-44
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Mr. DowsING. Yes; the association. The United States Potters-
Association which covers and represents 90 percent of the manu-
facturers of the United States-
N: Senator KING (interposing). Was it this association that came
before the Finance Committee or subcommittee of the Finance
Committee, consisting of Senator Edge, one other Senator and myself,
and asked for almost prohibitive tariff rates?

qMr. DOWSING. I do not know, Senator.
Senator KING. Proceed.
Mr. DOWSING. How long ago was that?
Senator KING. When the last tariff act was passed.
Mr. DOWsING. I do not !.aow. I was not with the association at

that time. That was prior to 1930 or 1929?
Senator KING. No; 1932, I think.
Senator LONERGAN. 1930.
Senator KING. Yes, 1930.
Mr. DOWSING. 1930, yes.
Senator KING. I thought it was 3 years ago.
The CHAIRMAN. All right. You may proceed.
Mr. DOWSING. Under normal conditions there are some 20,000

employed in the industry. The labor represents 60 percent of pottery
production, so that practically every dollar's worth of pottery means
60 percent paid to labor. Now this does not take into consideration
the thousands of workers in allied industries located in Tennessee,
Kentucky, North and South Carolina, Georgia, and Florida, furnish-
ing the clay, flint, feldspar, and other raw materials necessary for the
production of pottery. These allied industries are dependent upon
the pottery industry for existence. Anything that slows down the
pottery industry affects the thousands of workers of these allied
industries. There are also the railroad employees handling thousands
of tons of ware, truckmen, manufacturers of boxes, crate, and cartons;
purveyors of straw and packing materials, and the decalcomanias,
paints, and so forth. •

I give this thumbnail sketch of the industry that you may appre-
ciate its economic importance. This industry is unique in that it has
no byproducts as many other industries have, so that when there is a
let-down in one of the products being manufactured it can concentrate
on another product and keep the labor occupied and the plants going.
There are no export markets for American tableware, for the simple
reason the American manufacturer of tableware cannot export their
ware to foreign countries and compete in those markets with the
product of the cheap labor. The wages of the American potter is
some 1,000 percent higher than that paid in Japan and from 200 to
400 percent higher than in other countries.

Senator KING. May I ask you a question? Was it your organiza-
tion that was proceeded against and adjudged to be a monopoly in
restraint of trade?

Mr. DOWSING. No sir I never heard of any such thing being done,
certainly not since I have been with them, since 1930.

Senator KING. Proceed.
Mr. DOWSING. Not the pottery industry. For years this industry

has struggled to obtain relief from the steadily increasing importa-
tions of competitive wars from Japan, in the majority of instances
below the cdst of production here of the similar ware. In 1933 there
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was imported from Japan 7,139,507 dozens, and 8,624,958 dozens in
1934. That Japan has been permitted to develop the United States,
until this is by far her largest market, is shown by the following tabu-
lation of Japan's exports of pottery gotten out by the Department of
Commerce. Now, the Department of Commerce, not to go through
it, but to just give you the high spots, reports that the export of
pottery from Japan compared to our competitive ware, to the United
States in 1931 was 6,634,000 in yens, and up to and including the 11
months steadily increased each year, and the 11 months of 1934 it
reached the 13,000,000 yens.

The United States is by far the biggest customer Japan has.
The tabulation referred to is as follows:

[In yens)

1931 1932 1933 19341

United States ......................................... 6,634,000 6,441,000 10,180,000 13.000,000
Dutch India ........................................ 1,711,000 2,414,000 3,728,000 2.887,000
British India ....................................... [ 1,391,000 3,463,000 3,965,t00 2,728,000
Canada ................................................ 1,139,000 1,317,000 1,399,000 1,341,000
Australia .............................................. 665,000 1,768,000 2,707,0(0 2,129,000
Great Britain .............................------------ 696,000 825,000 1,296,000 1,051,000

11 months.

The five principal customers of Japan are Dutch India, British
India, Canada, Australia, and Great Britain. Now, in 11 months
last year, up to November, there is 13,000,000 yen exported in this
country, against 1,051,000 yen to Great Britain, against 2,129,000
exported to Australia, as against 2,887,000 exported to Dutch India,
and 2,728,000 to British India.

The CHAIRMAN. That is a matter that has to go before the Tariff
Commission.

Mr. DOWSING. The reason -why I am setting this forth, Mr. Chair-
man, is that we are advocating and want to urge upon this committee
an amendment to section 3 (e) of the N. M. A., and section 11 of the
proposed Senate 2445 bill, in which it is ste ted, or there the language
used is that when substantial quantities of a competitive ware enter
the country we may do tht,! and so. There is no one up to date who
knows what substantial quantities mean. We have had a bill pend-
ing, an action pending before the Tariff Commission, one that has
been there over 2 years. The one under the N. R. A. was filed about
13 or 14 months ago. It reached the Tariff Commission last May,
and has not been acted upon yet.

Now, we want to urge----
Senator KING. You have urged here in your letter that we limit

imports to 10 percent of the domestic product.
Mr. DOWSING. Of the domestic products, and in no instance shall

the imports be less than the cost of production of similar goods made
in America.

The CHAIRMAN. I may say to you that I do not think this com-
mittee and this bill is going to deal with that phase of the proposition.
That is a question that has to originate in the House, and this is a
Senate bill. But the question has to come up later on. But your
recourse on the question of imports is before the Tariff Commission.
They have to decide what substantial quantities are coming in.
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Mr. DOWSING. Would it not be within the province of this comn-
mittee to state where they are using the words "substantial quanti-
ties" to define just what you mean by substantial quantities in rela-
tion to a domestic product, or in relation to an imported product,
what is a substantial quantity?

The CHAIRMAN. Everybody differs on that matter entirely.
Mr. DOWSING. Sir?

I The CHAIRMAN. We all differ about that. Whon we come down to
the tariff I might think 5 percent was not a substantial quantity,
and with pottery coming in you might think that one-millionth of 1
percent was a substantial quantity.

Mr. DOWSING. We have repeatedly said and suggested that the 10-
percent rate be used as a imitation.

The CHAIRMAN. Yes.
Mr. DOWSING. Ten percent is in excess of any foreign country of

the world which brings in products, outside of Japan.
The CHAIRMAN. We wil1 be very glad to give your views considera-

tion when the proper matter comes before us, but that matter has to
come before the House.

Mr. DOWSING. Well, I will just submit this statement.
The CHAIRMAN. Yes. Thank you. Very well.
(The balance of the statement is as follows:)
The quantity of Japanese ware so far overshadows all other countries competing

in this market that there is no comparison. The figures for the year 1934 are:
Dozen pieces

Japan ------------------------------------------------------- 8, 624, 958
United Kingdom --------------------------------------------- 786, 328
Germnan 376, 585
Czechoslovakia -------------------------------------------- 123, 783
France ------------------------------------------------------ 31,775

The theory of the National Industrial Recovery Act, as well as S. 2445 re-
enacting and amending title 1 of the National Industrial Recovery Act, is that it
would effect a mass increase of wages, relieve unemployment, increase purchasing
power and put idle plants into operation. Congress evidently appreciated that
industry in being forced to increase the costs of production would labor under a
still greater handicap in meeting foreign competition, and provided in section 3
(e) of the National Industrial Recovery Act compensation to the American
industries by giving them relief when foreign competitive goods were imported in
such "substantial quantities" as fu effect the maintenance of the code, and this
is reenacted as section 11 of S. 24 '5.

As importations from Japan of ti.umpetitive pottery was from six to seven times
as much as all the rest of the world und equalled about 40 percent of the domestic
production, it would have seemed that this would have been regarded as "sub-
stantial quantities." Those words have proved meaningless so far as this industry
is concerned. This industry has been unable to get relief through the proper
channels and prescribed form of procedure. We, therefore, respectfully urge
upon this committee that the words "substantial quantities" be made mandatory
in defining them to mean that Importation of competitive goods shall not be
permitted in excess of 10 percent of the domestic production of the similar and
competitive articles, and in no instance where the landed cost is below the
American cost of production.

it is respectfully submitted that there should be a definite expression in plhiiit
and unam bigI()u language assuring sill industry what protection will be givelt
against unreasotuuble, cheap, and ruinouis competition, as follows:

."Th'lat. S. 2445, section 11, is lwreby amiidcld by od~(ling at the enl of tile
siciom 0h0 following:"'Tito term "substantial quantities" as used in this section shall he interpreted
to mean such quantity or quantities of importations from any foreign country
which is in excess of 10 percent of the quaintity of the domestic production or'
any article o1t articles with which tie imported article or articles Coml)ete;
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"'Th, 10 percent of domestic quantity shall be based on the average antuial
production determined over a 5-year period from 1939 to 1934;

"All importations from any country in quantity greater than 10 percent of
the average domestic production of similar or competitive goods is prohibited:
Provided, If such importations from any country are entered in the United States
at total landed costs which are less than the cost of production and deliveryy of
similar or competitive American-made goods to the principal market or markets
of the United States, the Secretary of the Treatsury is authorized and directed to
prohibit the entry thereof.'"

Senator KING. I suppose you do not know the volume of trade with
Japan, that is, the amount of our exports to Japan in dollars and cents
in the aggregate?

Mr. )oWSING. I know we have a very large export trade to Japan.
I know we are having and have sold a great quantity of cotton. I
understand that will not continue indefinitely as soon as Japan can
get her cotton from

Senator KIG. The fact is we are shipping to Japan more than we
are buying from Japan, is not that true?

Mr. DowSmNG. I think that is true.
Senator Kixo. And we are shipping to Canada nearly double the

amount, we are buying from Canada?
M.-. DOWSING. I think that is true.
Senator KING. And we are shipping to Great Britain more than

double the amount we are iml)orting from Great Britain?
Mr. DOWSING. Yes, sir.
Senator KING. Do you want, then, to apply the same rule? I am

just inquiring as to your views about that.
Mr. DOWSING. I think this, Senator--
Senator KING. Would you favor that?
Mr. DowsING. If that is the rule to be applied I would.
Senator Kixo. All right. That is all.
Mr. DOWSING. But let me say this in answer to that statement:

That Neville Chamberlain made'the statement in England when they
revised their tariff that they did not want to have any import in
England that they could make and were making increase, and that
was the only way by which they could give employment to their
unemployed, and Mr. Bennett in Canada made the same statement.
We do not and will not permit anything to come into this country we
can make or are making.

Senator KING. Nevertheless they do and are buying from us.
The CHAIRMAN. Mr. Peterson.

STATEMENT OF RIVERS PETERSON, REPRESENTING THE NA-
TIONAL RETAIL HARDWARE ASSOCIATION OF INDIANAPOLIS,
IND.

(The witness, having been duly sworn by the chairman, testified as
follows:)The CHAIRMAN. Mr. Rivers Peterson, of Indianapolis, Ind., who

represents the National Retail Hardware Association?
Mr. PETERSON. Yes, sir.
'ThO CHAIRMAN. All right, Mr. Peterson, have you got a brief

there to file?
Mr. PETERSON. I do not have a complete brief, Senator. I have

some notes which I am going to follow as closely and as quickly as
I can.
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The CHAIRMAN. All right.
Mr. PETERSON. The average hardware retailer deals in such a wide

variety of merchandise and services that it is physically and prac-
tically impossible for members of the trade to comply with the
burdensome and contradictory provisions of the multiple codes to
which they are subiect.

You are asked to give consideration to the fact that the hardware
business is essentially small. The Department of Census figures
show that their average is $15,000 a year sales and the number of
employees is five per establishment, on the average.

Senator KING. How many organizations do you represent?
Mr. PETERSON. I represent the National Hardware Association.
Senator KING. Which is several thousand?
Mr. PETERSON. Twenty-five thousand hardware dealers in the

United States.
Senator KING. Twenty-five thousand?
Mr. PETERSON. Yes, sir; in a business of such small size it is

impossible to departmentize the records of the business or to segre-
ate the activities of employees. One set of records is al that can be
ept and employees must be able to do almost anything that comes

to hand.
Senator KING. One other question. Pardon me. You said the

multiple codes. Are you under more than one code?
Mr. PETERSON. I will give it to you in just a moment.
Following is a list of codes to which hardware dealers are subject:
1. The Retail Code.
2. The Builders' Supplies Code.
3. The Retail Lumber and Building Material Code.
4. The Canvas Goods Code.
5. The Petroleum Code.
6. The Oil Burner Code.
7. The Upward Acting Door Code.
8. The Chick Hatchery Code.
9. The.Retail Farm Ecluipment Code.
10. The Retail Food and Grocery Code.
11. The Retail Solid Fuel Code.
12. The Liquefied Gas Code.
13. The Retail Monument Code.
14. The Roofing and Sheet Metal Code.
15. The Electrical Contractors' Code.
16. The Plumbing Contracting Code.
17. The Steam Fitting and Air Conditioning Code.
18. The Funeral Service Code.
19. The Retail Tire and Battery Code.
Senator KING. Why did you not put the funeral last? [Laughter.]
Mr. PETERSON. Every hardware dealer, gentlemen, is not subject

to all these codes but there are few who are not subject to more than
half of them. This is particularly true in smaller communities where
there is not sufficient business to justify engaging exclusively in many
of the functions covered by the codes mentioned.

Thus, the hardware retailer is in a, much more difficult position
than, for example, a dealer in shoes and dndred items, or a clothier,
whose activities all fall under a single code.

It is impossible for many small hardware stores to even comply
with the requirement to post conspicuously the card containing the
wage and hour provisions of the various codes to which they are
subject. Spare wall space is not available.
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Neither the wage and hour nor the trade practice provisions in
these multiple codes are by any means uniform. Some apply only
to towns of more than 2,500 population, others to every town in the
United States, and to the smallest business establishment in such
towns.

A clear example of the problem involved may be seen in a letter
from C. E. Lawrence, Knoxville, Pa., a village of about 600 inhabit-
ants. The letter is entered as exhibit 1. The letter states [reading:]

Keep a man in the store and one all around man who does plumbing, tinning,
heating, and general repair work; also works in the store when needed. Have
never kept records of the l2himbing or other work separate. I have also received
a like letter from the Electric LOode. I also do some electrical house wiring but
do not keep an electrician steady.

(The exhibit referred to, exhibit no. 1, was thereupon submitted,
and is on file with the committee.)

This dealer is required to pay "all around man" $1.20 an hour
when he does plumbing work, 75 cents an hour when he does sheet
metal work, still another rate if he should do electrical repairing and
work him a limited number of hours, while neither the wages nor
hours of this employee are controlled insofar as his work which is
under the jurisdiction of the retail code is concerned.

This dealer is required by the Plumbing Code to keep his plumbing
records in accordance with an approved accounting system which
will enable him to establish his overhead a3 a plumbing establishment.
He must keep entirely different records for his sheet metal business,
and a different set for his electrical work. Nearly every code contains
a similar provision.

Strict observance with code laws would require the average hard-
ware retailer to keep 10 sets of books.

In towns of more than 2,500 population, hardware retailers may
work their employees 48 hours, if their stores are open 63 hours or
more. Under the Builders' Supplies and Building Materials Codes,
the limit is 40 hours; likewise under most of the construction codes.
Under the Upward Acting Door Code, the limit is 36 hours; under the
Retail Coal Code, from 36 to 42 hours; under the Oil Burner Code,
from 32 to 40 hours. And one or more employees may engage inter-
mittently in activities governed by these various codes.

No one inside or outside N. R. A. has yet been able to say how a
small business establishment subject to these various conflicting rules
can comply with them. Yet each industry is insistent that its code
provisions be observed. And every dealer who accepts business
involving the use of Government funds is required to certify that he
is observing, and will observe, all the provisions of all the codes to
which he is subject.

Each of these codes contains some kind of provision against selling
below cost. Some require the maintenance of a special costing system
which is obviously impossible for a small establishment.

The hardware retailer is permitted to sell a hammer at a price not
less than 10 percent above his own net delivered cost. If he sells a
chick fountain, which is under the Retail Farm Equipment Code,
he must get at least invoice delivered cost, plus overhead expenses.

If he sells cement, he must post prices with one authority. If he
sells roofing, he must follow a different plan and post prices with
another authority. If he bids on a plumbing job, he must file a,
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duplicate with the plumbers'-bid depository. If he bids on a furnace
job, he must file with the sheet metal-bid-depository. If he sells
upward acting doors, he must file prices elsewhere.

The confusions and impossibilities of compliance multiply with the
numerous trade-practice provisions contained in each code and with
the innumerable interpretations,* administrative orders, and amend-
ments applying to them.
. The only comparison I can find with such procedure is in the

eleventh chapter of Genesis:
Go to, let us go down, and there confound their language, that they may not

understand one another's speech. So the Lord see.ttered them abroad from thence
upon the face of all the earth; and they left off to build the city. [Laughter.]

The legal right of N. R. A. to control the retail business through
codes is so doubtful that the administration has been unwilling to
test the issue in the courts. The proposed extension act uses only
vague language to insinuate the right to control retail trade. Ulider
such circumstances control of retail trade should be specifically denied
in the new bill.

On June 30, 1934, a Federal court issued an injunction restraining
the Chicago local retail code authority, and thereby, the National
Recovery Administration, from enforcing the provisions of the General
Retail dode against the Irma Hat Co., a chain of stores in Chicago.

The constitutionality of the N. I. i. A. as applied to retail business
was clearly raised. Had the N. R. A. desired to bring the matter to a
decisive issue, no one will question but that the case could have been
decided by the Supreme Court by this time.

Instead, nearly 6 months were allowed to elapse before the case was
argued before the circuit court of appeals, on January 11, 1935, and
although 3 months have passed since that time, no decision has been
rendered.

For about 2 months, a Richmond, Va., druggist has been openly and
flagrantly violating the price-fixing provision in the Retail Drug Code
and N. R. A. will not bring the offender into court, nor has it stopped
him by other means. A similar situation exists in New Jersey.

Yet thousands of druggists are asking for continuation of their
code under the delusion that the price-fixing provision is legal and
will be enforced.

We submit as exhibit 2 an advertisement of Kaplan Glass Block,
Inc., Bemidji, Minn., with reference to a charge of selling below cost
in violation of the price provision in the Retail Food and Grocery
Code. I quote from the advertisement:

We say frankly that we are guilty of the heinous offenses charged against us
and, furthermore, must confess that we are not ashamed of having done so.

(The exhibit referred to, exhibit no. 2, was thereupon submitted,
and is on file with the committee.)

And some retail grocers are asking continuance of their code, on
the grounds that it will stop the use of loss leaders.,

Based on experience, one may guess what N. R. A. will do. Last
fall, A. L. Steinke, a hardware dealer in Pipestone, Minn., filed charges
against the Gamble Store chain unit in that city, charging that this
store had sold loaded shells at less than its delivered cost, plus 10
percent, in violation of the General Retail Code.
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Investigation by tile Minnesota Compliance Office confirmed the
charge, but the case was dismissed on the grounds that the plaintiff.
had violated the code also. The reasoning seemed to be that if one
man shoots another he can be punished, but if two men shoot each
other the law has been satisfied.

Senator KING. Just one moment. You have referred to an adver-
tisement which you have tendered, and it appears that part of the
advertisement is a letter from Anna Dickie Olesen, State N. R. A.
compliance director, by E. M. Zusilend, executive assistant, addressed
to the Kaplan's Glass Block, Bemidji, Minn., and the charge is, you
offered for sale a 10-pound sack of flour for 50 cents; and you had as
another similar advertisement in the same l)aper, as well as in the
Bemidji Advertiser, offering a hundred pound sack of flour for $4.80.
It is the contention of the complainant that the price is below the
code minimum at that point on said date, and the complaint is made
hereby the compliance director.

Mr. 1PETERSON. Yes, sir; and the respondent states they are guilty,
and they are glad of it, or were not ashamed of it.

Senator I(ING. They were not engaged in interstate commerce by
simply selling their 10 pounds of flour.

Mr. PETERSON. But the assumption of N. R. A.-and that is the
point to which we object-is that you have the right to control inter-
state commerce. But N. R. A. will not bring it to an issue.

Further evidence that the N. R. A. does not intend to bring retail
violators into the courts is shown by a letter from the National
Recovery Administration, which I enter as exhibit 3, from Mr.
William L. Pencke, regional litigation attorney, in Dallas, Tex., from
which I quote, and this is the opinion also of the United States at-
torney in Oklahoma City, who, moreover, is unwilling to subject the
Government to another certain defeat, because the case would come
in the jurisdiction of Judge Vaught, who has made adverse decisions
in similar cases.

(The exhibit referred to, exhibit no. 3, was thereupon submitted
and is on file with the conunittee.)

The Retail Code is not a voluntary document, and general com-
pliance can only be secured through boycott, coercion, and intimi-
dation--if at all.

The existing General Retail Code was submitted by the trades
affected largely because of fear of the licensing provisions of the
N. I. R. A. and because the provisions of the President's Reemploy-
ment Agreement were more burdensome than those that could be
wangled through code making.

The extension act, while making frequent mention of "voluntary
codes", proposes hour restrictions in iml)osed codes that will be
sufficiently burdensome to force the submittal of so-caoed ", voluntary
codes."

It is my belief that the fear of the Black 30-hour bih, the Connery
bill, and the Wagner labor-disputes bill is the most powerful force
today which motivates trade and industry to approve the extension
of N. R. A.

Legislation secured through such coercion can never be more popu-
lar with tie masses of business men than the eighteenth amendment
was with the public generally.
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The National Retail Hardware Association openly opposes extension
of the act in the retail field. But there is indisputable evidence that
its views are shared by thousands of retailers in other fields. Some
such evidence is submitted herewith.

Exhibit 4, submitted herewith, is a report made by the National
Retail Code Authority, Inc., of the activities, or lack of them, on the
pilrt of local code authorities. Local admiDistration of this code is
vested in these authorities. Without them, the code cannot function
under the present set-up.

This report shows that only 782 local code authorities have organ-
ized, indicating a definite lack of interest on the part of all classes of
merchants subject to the code in a large number of towns. Some
which have organized have been coerced into doing so.

Of the 782 authorities that did organize, only 112 have adjusted
more than 20 labor and trade practice complaints, combined, so far as
this report shows.

The principal activity, so far as is shown, of 348 of these bodies for
self-government has been the collection of assessments. However
laudable and necessary such an activity may be, it does not justify
their existence.

The necessity of using the boycott to collect assessments is further
proof of lack of interest on the part of retailers in continuation of the
code.

(The exhibit referred to, exhibit no. 4, is on file with clerk of the
committee.)

The assessment for the General Retail Code is most reasonable,
being fixed at the rate of $1 per employee. Nevertheless, the collec-
tion of more than a hundred thousand dollars is being attempted
from unwilling members of trade by means of the letter, which is
entered as exhibit (5), and from which I quote:

The provisions of your code create a legal obligation on each member of the
trade to bear a fair share of the costs of code administration. The privileges of
using National Recovery Administration insignia and of participating in busi-
ness wholly or in part financed by Federal funds are contingent on full compliance
with your code.

(The exhibit referred to, exhibit no. 5, was thereupon submitted,
and is on file with the committee.)

This cleverly worded paragraph does not state that the National
Industrial Recovery Act gave the right to tax merchants. It cannot,
for Congress has not delegated the right to tax. It refers to a provi-
sion of the code and threatens loss of the "blue eagle" and the right
to sell merchandise where Government money is used, unless the
victim involuntarily forks over the money.

The National Retail Code Authority, of which I am chairman, has
six girls employed getting out these boycott letters. It is estimated
that they prepare them at the rate of 1,500 a day and that it will take
more than a month to cover the lists of merchants who have not paid
their assessments.

In like manner, other thousands upon thousands of these letters,
I am informed, are being prepared by other retail code authorities.
This comes tar from indicating wholehearted acceptance of retail
code rule, despite the fact that it is claimed that the objectors to it
are a miserable 10 percent of chiselers.
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Senator KING. Let me ask you a question. You have stated at
the outset of your testimony the number of codes to which the retail
hardware dealer would be subjected?

Mr. PETEISON. Yes, sir.
Senator KING. From the beginning down to the funeral, do tey

have to pay an assessment in each?
Mr. PETERSON. We are gradually getting that cleared up, Senator.

We have had a tremendous amount of trouble, and I think the failure
of the administration to clear that quickly and decisively has caused
a lot of feeling toward National Recovery Administration.

Senator KING. I was wondering, for instance, if the door code and
each of those codes and the representatives of them would send
letters to the retailers.

Mr. PETERSON. They have done so, and they still do it, even
though the Government has said they have no right to do it.

Senator KING. So a man might receive 8 or 10 or 15 or 20 letters?
Mr. PETERSON. I will come to that, just a little of it, a short time

later.
Senator KING. All right.
Mr. PETERSON. It is the "blue eagle" and the consequences of

his removal that does the work. His caws snatch funds from the
hands of unwilling retailers. The only constructive use to which he
could be put would be to perch him upon a bust of General Johnson
and teach him to say to this Congress, "Nevermore."

Some code representatives don't wait for the Government to act.
They take the law into their own hands. I submit as exhibit 6, a
letter from the Steelhorn Hardware Co., Fort Wayne, Ind., showing
he was given the option of either paying an assessment of 1 percent
on sales or being "turned in" to the Home Owners' Loan Corporation
in that city to prevent his getting more business from that source.

(The document referred to, exhibit no. 6, was thereupon submitted
and is on file with the committee.)

I submit exhibit 7, a letter from Boszor & Kelham, hardware
retailers in Avilla, Ind., a town of less than 600 people, who state they
were visited by a code authority representative and a man represented
to be a Federal man and were told to either pay $5 and sign a com-
pliance certificate or lock up their plumbing tools.

(The exhibit referred to, exhibit no. 7, was thereupon submitted
and is on file with the committee.)

I submit as exhibit 8, a letter from the Woodland Plumbing &
Hardware Co., Woodland, Calif., who state they were denied the
right to accept a contract which had been awarded to them because
the firm refused to sign a compliance certificate which the Plumbing
Code Authority demanded. This code authority had no right to
make such a demand and later admitted so.

(The exhibit referred to, exhibit no. 8, was thereupon submitted
and is on file with the committee.)

Senator KING. Were they charged with having violated any law?
Mr. PETERSON. No; but the phunbing man went around and said,

"You have got to sign your certificate agreeing to comply with the
plumbing code. If you do not you cannot take this contract, which
has been awarded to you."



1718 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

An Indianapolis printing plant that I am familiar with, which has
been struggling for existence, is assessed a thousand dollars a year.
Part of the money goes to pay a salary of $18,500 to a code-officer in
New York City, and $5,000 for a divisional code officer in Chicago, so
I am informed.

An investigation of code authorities might conceivably reveal why
snme people are so anxious to have codes continued wlich seriously
iA terfere with customer service.

I want to second everything that the previous gentleman said on
that.

The President has asserted and reasserted and has caused the state. -
ment to be written in every code of fair competition that it shall not
impose undue hardships upon small enterprises.

The limitation of hours upon employees in the Retail Code and the
more drastic limitations in other codes to which the hardware store is
subject imposes a hardship which must be apparent to any thinking
person.

The National Retail Hardware Association estimates that two-
thirds of all the hardware stores in the United States are staffed bv
five people or less, including proprietors. Estimates of the National
Recovery Administration are that about 84 percent of all retail stores
have five employees or less.

These small establishments must operate longer hours than large
downtown stores.

The CHAIR.MAN. If they are in cities of 2,500 population and less
they have been released, have they not, from it?

Mr. PE'rmsoN. No, sir; and I will come to that in just a minute,
Senator.

The CHAIRMAN. All right.
M1r. PETERSON. A 50-hour store week has been common in the de-

partment store field for years. But the small establishment has found
it necessary to operate much longer hours. Indeed, in the cities, the
best opportunity of the small merchant to get business is before his
big competitor opens and after he closes. In rural communities, and
the hardware business caters primarily to the needs of the farmer,
store hours must be adjusted to community needs and buying habits.

These small stores cannot stagger help or use part time help as
their large competitors can. Every store requires a skeleton force at
all times to function at all and in the majority of hardware establish-
ments that skeleton force is ample to take care of peak periods.

Limitation of working hours for employees to 48 hours, with, the
store operating 03 or more, means the employment of additional
help. It must be trained help in the hardware store, capable of
selling everything from can openers to stoves.

Surely you appreciate the burden which is placed upon the owner
of a business (loing about $25,000 and employing two or three men,
when he, must employ one or more additional.
. It can mean only a continuation of the losses which lie has suffered

for the past several years. Figures for identical stores which are
submitted s exhibit 9 give a graphic picture of the situation.

(Exhibit 9 was placedon file with the clerk of the committee.)
These are better than average stores. Otherwise they would not

have been able to supply the figures required. But you will note
that the establishments employing five people or less, including
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owners, continued to lose money in 1934 despite the marked improve-
ment in business.

Neither from the standpoint of business necessity, nor from that
of customer service can he afford to curtail store hours. Practically
he cannot work his people 48 hours and remain open longer.

The small retailer is today in a bitter struggle for his continued
existence. The mass buyers, the chains, the mail-order houses have
not suffered from the price provisions in the code to the extent lie
has. They still can, and do, sell thousands of items at approximately
the price the retailers has to pay.

The fact that between fifty and one hundred thousand retailers
petitioned the President and the National Recovery Administration
to make the differential clause in wholesalers' codes effective in order
to tend to equalize the price advantages of the mass buyers, shows how
critical the situation is.

It is probable that this will never be done. But the Congress can
do one thing and by doing so will earn the undying gratitude of the
mass of the small fellows for whom I speak. It can see that the
promise of the President is fulfilled and that these codes shall no
onger be permitted to burden the little fellows.

5. Code provisions force the hardware retailer to act as policemen
for other industries, restrict his ability to buy merchandise, and
hamper other ordinary operations of his business.

Under the Builders' Supplies Code he is not permitted to buy
products which do not comply with all the standards established, or
labor requirements incorporated in the separate approved codes of
industriss aiid itad& reluited to builders' supplies. Neither'is h per-
mitted to buy from a producer or vendor who does not.represent that
he is in full compliance with all the codes to which such producer or
vendor may be subject. Neither can lie sell to a contractor or con-
sumer who has failed to comply with the code for his respective trade.

Under the Sheet Metal Code, the hardware dealer is prohibited
from submitting a competitive bid to any owner or other person cor-
responding to an awarding authority unless such person agrees to
comply with the regulations in the Construction Code governing an
awarding authority.

As if the direct confusion of codes were not unbearable enough upon
the hardware man, these codes reach out into the field of the manu-
facturer, wholesaler, and consumer, and require the hardware retailer
to police their actions.

6. Each code contains a provision giving the code authority the
riahit to demand business figures pertaining to the trade or industry
which the particular code governs. It is a physical impossibility for

hardware retailers to comil y.
Such figures can only be secured where a business is departmcitt-

ized. It is a physical impossibility for a. small establishment, doing
less than $25,000 annually, to keep department records. Neverthe-
less, hardware retailers receive constant demands to produce figures
which do not exist in their books.

Some of these demands are made in connection with assessment
racketeering. I. submit' as exhibit 10 a demand made upon 11. L.
Bockehnan & Son, Jal tine, Ill., a town of 2 110 population, by the
Retail Canvas Goods Code Authority for figures on this dealer's
gross sales of canvas goods. Attached to the letter was a card de-
manding that the dealer pay a minimum assessment ol $20.
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(Exhibit 10 was placed on file with the clerk of the committee.)
Even books and records are demanded, without due process of law.

Because J. J. Ryan Hardware Co., Montrose, Pia., failed to pay a
Plumbing Code assessment, they were ordered to appear before the
zone compliance committee at 'Duninore, Pa., and to bring all in-
voices, books, and other records pertaining to the payment of the
assessment. Since this assessment is based on volume of sales, it
wouldd have involved submitting all ledger records.

7. Administration of the National Recovery Act to date offers no
hope that hardware retailers will be relieved from these undue
hardships

The President of the United States-and now I am coming, Sena-
tor, to the point that you raised--by al Executive Order, No. 6354,
issued October 23, 1933, and amended by Executive Order No. 6710,
issued May 15,1934, definitely relieved small retail establishments in
towns of less than 2,500 population from these unbearable code pro-
visions.

But by administrative order no. X-72, issued August 6, 1934, the
administration prevented the application of the President's order
to Lhose engaged in the sale of builders' supplies, building materials,
farm equipment, plumbing, sheet metal, electrical work, canvas goods,
oil burners, funeral service, and other activities, and I am merely
mentioning those that affect the hardware case. There were many
others.

The hardware retailer found himself relieved from the provisions
of his primary code but subject to a maze of other provisions more
burdensome than those from which lie was relieved.

I submit as. exhibit 11 a letter from the Wheeler Hardware Co.,
Bethesda, Ohio, a town of about 1,500 population. . We were informed
that this firm was in violation of the Plumbing Code. Our associa-
tion wrote him that the law required that lie pay the code rate of $48
for a 40-hour work week.

(Exhibit 11 was placed on file with the clerk of the committee.)
I do not know whether you gentlemen realize it or not, but out in

that drought-stricken area, if a farmer calls c.l a hardware man or a
plumber, to run some pipe to feed his cattle, to water his cattle, it
would be necessary for that dealer, if he complies with the code, to
make that farmer pay at least $1.50 for that work, when it used to
be done for 50 cents.

His letter shows that there is no water system in the town, that.
there is very little gas work, that the man he'is expected to pay $1.20
an hour does all kinds of work that may come to hand.

The CHAIRMAN. What was the pluilber's wages before the code
went into operation?

Mr. PETERSON. They have varied greatly, Senator, and probably
should vary very greatly now. In the very small communities it has
been one rate and should be.
The CHAIRMAN. Has there been a large increase in the plumber's

wages?
Mr. PETERSON. The reports we have from hardware dealers, asking

what they were paying for plumbers, vary .from 50 cents to $1 an
hour that they pai before the code was put into effect. In many
stores, this so-called "handy man," who did'everything, was never
on any hourly rate. They probably paid him $15 or $20 a week, and.
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he did whatever came to hand. Now, the theory is if he works
2 hours putting in a sink in some farmer's home, or some other.
person's home, they are going to pay him at the rate of $1.20 an hour
for those 2 hours. He may be working on a regular weekly basis, but
it has got to be adjusted on that basis. If he goes to do sheet-metal
work he has got to be paid at the rate that applies for the Sheet Metal
Code.

This is an Ohio dealer, and many of them are following the same
course, and he has decided to forego the opportunity to do any
plumbing business that amounts to 10 percent of his volume, because
he knows the consumers in his community will not pay $1.35 an hour
for such work and realizes that the attempt to make such a charge will
injure his other business.

Such situations are not unknown to the N. R. A. administration.
I have pointed them out in numerous instances and have begged that
these little dealers be relieved. But even though the deputy admin-
istrator, Mr. Hock, admits the wage rates in the Plumbing Code have
caused wide dissatisfaction-not confined to hardware dealers by any
means-and though he questions the soundness of the indiscriminate
imposition of such a high wage rate, the Administration has done
exactly nothing about it.

Perhaps these small dealers were too unimportant to be considered.
Large interests have been. The plumbing pe)le filed a complaint
last fall against the United Gas Improvement corporation of Phila-
delphia for connecting gas ranges and other appliances sold by this
utility and not using master plumbers or paying Plumbing Code wages.

The complaint was quietly quashed and Administrative Officer
W. Averill Harriman issued a letter advising that an order be issued
clearing up such situations and making it clear that the code of one
industry should not be permitted to overtum long-time practices in
another industry.

But no such order was issued. Indeed it was difficult to find any-
thing about the disposition of the U. G. I. complaint. The plumbing
people claimed that it hadn't been definitely settled.

And I had some difficulty getting hold of Mr. Harriman's letter as
to the viewpoint. It had never been announced publicly

Senator KING. It was never written and sent out publicly?
Mr. PETERSON. No; it was an interoffice communication, and there

was no reason why it should be published, and we happened to
stumble onto it in trying to take these little fellows out from under
this burden.

Nevertheless, the utility was not molested further but the Service
Hardware Co., Dunkirk, N. Y., was notified in February of this year
that complaint had been filed against it for violation of the Plumbing
Code, and it was suggested that the accused appear before a compli-
ance committee of the plumbers at 2 p. m. in Salamanca, N. Y., on
February 20. 1 enter the correspondence as exhibit 12. The accused
was guilty of connecting gas ranges and other appliances which he
sold. The compliance committee claimed he was doing work "allo-
cated to the plumbing contracting division."

(Exhibit no. 12 was placed on file with the clerk of the committee.)
Frequently N. I. A. employees express sympathy for the problems

of these smaU dealers. Sometimes they don't go that far. The sales
volume of the Yahn-Jones Hardware Co., Elwood, Pa., dropped from
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$80,000 in 1929 to about $24,000 in 1934. The business is operated
by three owners, drawing from $15 to $20 a week. This spring they
asked that they, the owners, be permitted an exemption from the
hour limitations of the Retail Code in the hope that by this mercy
they might be able to keep their business afloat.

The petition was approved by the National Retail Code Authority,
Inc., fnd submitted to N. R. A. on March 6. Only one was exempted
previous to that, being an executive. You will be interested in this.
Finally, on April 4, nearly a month later, the assistant deputy signed
his approval and sent the order to the N. R. A. Review Board.
What has happened since, I don't know.

When I objected to the unreasonable delay the assistant deputy
informed me that he didn't consider the matter of very much import-
ance, stating that these dealers weren't any worse off than a lot of
others, and if N. R. A. was going to start exempting them for things
like this, it might as well let all of them go.

Price-filing provisions in manufacturers' codes result in price
fixing and oppress and repress retail hardware men.

In January 1934 I asked Mr. Mellow of the Liberty Foundry Co.,
St. Louis, Mo., to explain why there was such marked uniformity in
the furnace prices that had been filed under the provisions of the
Warm Air Furnace Code.

He explained that several of the large manufacturers filed their
prices and these were sent to other members of the industry. These
members, he said, knew they couldn't get more for their products than
the big manufacturers and also felt they couldn't make any money if
they sold for less so they just filed the same prices.

I submit as exhibit 13 a letter dated January 16, 1934, from the
secretary of the Code Authority for the Ladder Manufacturing Indus-
try who has been asked for copies of the prices of ladder manufacturers
filed under the provisions of that code. He sent the price list of his
own firm and stated:

This agrees in every detail with practically every price list and discount sheet

on file in my office.

Now, I submit as exhibit 14 a letter from the same person to whom
a similar request was made after the National Retail Hardware Asso-
ciation had complained of the discrimination against hardware retail-
ers under this code pricing. It seems significant that this letter
states, "These discounts are not uniform throughout the ladder
industry."

Nevertheless, the condition complained of was not changed as is
shown by exhibit 15 which is the discount sheet of, the Goshen Churn

&Ladder Co. and establishes a differential in favor, of department
stores against regular retailers.

(Exhibits 13, 14, and 15 are on file with the cllrk of the committee.)
The question of quantity purchased (lid not enter into the con-

sideration. Stores classed as department stores were given better
prices than hardware stores and this differential was generally main-
tained throughout the ladder industry. Appeals to N. R. A. were
unavailing.

Under a ruling adopted by the Steel Code Authority on January 1,
1934, a very large number of hardware retailers were deprived. of
buying 'ileges they had long enjoyed and wore placed in a position
NN erF'hy could notmeet tlhdr conpotition. . .
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The Raymer Hardware Co., St. Paul, Minn., which had bought
nails on a jobbing basis, in car lots, for more than 50 years, was denied
the privilege. 'he Gavin Hardware Co., Leominster, Mass., lost
a privilege it had enjoyed for more than 30 years.

Senator KING. Why?
Mr. PETERSON. Because they made a rule as to what constituted

a jobber, and who is therefore entitled to buy at the jobbing prices.
When they made that rule first they said that a concern with 70
percent of sales of wire products to retailers, departments of the
Government, or contractors, in other words, could qualify as a
jobber. That definition did not suit the jobbers, and it was later
changed, to require those qualifying on a jobbing basis for prices to
sell 90 percent of their wire products to other retailers or Government
institutions, leaving out the contractor. But the jobber was able
to maintain that buying position, is and has been for years competing
with the large retailers, such as the Raymer Hardware Co. for contract
business, and was thereby able to undersell then-.

Senator KING. This was in the interest of the big people, the big
jobber?

Mr. PETERSON. Yes, sir.
Senator KING. A man whose oupuit was say 90 percent or more?
Mr. PETERSON. They could not check it. They could not have

proven it to save their'lives, but he could-
Senator KING (interposing). But that was the prognostication?
Mr. PETERSON. Yes, sir; and today any good size hardware dealer

who gives this partial admission can get the price at which he states
he sells that day.

Senator KING. A man who lived in a town of 25,000 or 30,000
residents, where he has 65 or 70 percent of his hardware business, his
entire trade, could not buy from the steel company?

Mr. PETERSON. He could if 90 percent of his sales of wire products
were to retailers, other retailers, or to departments of the Government,
or institutions.

The CHAIRMAN. Are you now through, Mr. Peterson?
Mr. PETERSON. I am through in just a moment, air.
Under the price provisions of the Steel Code, even the price at which

the wholesaler sells the retailer, is controlled and is uniform. The
wholesaler is denied the privilege of making special prices to his
customers to enable them to meet particular competition.

But mail-order houses do not appear to have been similarly treated,
At one time some mail-order retail stores were selling nails at 50 cents
a keg lower than the retailers were required by the Steel Code to pay
wholesalers for them.

The National Retail Hardware Association brought the matter to
the attention of the N. R. A. in January 1934, in a brief which- it
supported with a large file of letters from dealers describing the hard-
ships imposed upon them by the Steel Code prices and discrimina-
tion. Nothing but correspondence has resulted.

One more point and I am through,
SNot only have retailers been denied former buying privileges under

code rules, thus being forced to charge consumers higher prices, but
in some instances the source of supply has been w thdi'awn.

I submit as, exhibit 16 a letter dated April. 1, 1935, from P, C.
Abbott & Co., Richmond, Va., to the Crisman Hardware Co., Chat-

l1098 e e - 1-5 -.... .... ..
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tanooga Tenn., advising that. under a code ruling the firm .can no
longer sip range boilers to any except those engaged in the wholesale
plumbing business who sell to plumbers only. And by that, which
they say is a code ruling, this firm. which has been dependeding upon
that source for a great many years is denied the privilege of continuing.

(Exhibit 16 was placed on" file with the clerk of the committee.)
The CHAIRMAN. All right, Mr. Peterson.

iSenator KING. What effect does that have on the small business
man?

Mr. PETERSON. It has a. very material effect upon this dealer
who had this privilege taken away from him, sir.

I would like to add, Senator, to my testimony and enter an article,
The Man the Code Makers Forgot.

The CHAIRMAN. All right. Let it go in.
(The article referred to is as follows:)

THE MEN THE CODE MAKERS FOROOT

(By Rivers Peterson)

The march upon Washington began with the signing of the National Industrial
Recovery Act; the march of business groups captained, it may be assumed, by
the leaders of their particular trades or industries for the purpose of cooperating
with the administration and formulating codes of fair competition.

They went through the formalities of open hearings. Their footsteps echoed
hollowly through the long, bare corridors of the Department of Commerce build-
ings as they later went from office to office for conferences. They wrangled and
wangled.

They ran the gantlet of a Labor Advisory Board eager to add an advantage
here and there. They listened with ill-concealed impatience to the often be-
fogged theories of so-called "representatives of the consumer", representatives
who seemed imbued with the idea that in some way which they couldn't exactly
explain the consumer was about to get it in the neck and that must be prevented
even if business went bankrupt in the preventive process.

On, and intermittently up, after interminable, heart-breaking delays, went the
codes. Past the cold calculations of Research and Planning past the quizzical
scrutiny of legal talent that knew far more about law than about business, past
this barrier and that safeguard, and eventually to the President of these United
States accompanied by a letter which said in part:

"The code is not designed to and will not eliminate or oppress small enter-
prises and will not operate to discriminate against them."

And with that assurance our President signed the codes and made them laws
of the land.

Nothingis further from my thoughts than to question the sincerity of any who
participated in this hitherto unthought of method of lawmaking. Undoubtedly
there are not many cases where any individual code, of itself, oppresses small
enterprises or tends to eliminate them, and particularly is that true as regards
those primarily engaged in the industry for which that individual code was
formulated.But the code makers forgot. Leaders of industries and of trades, t'se lawyers,
the labor advisors, the various boards, even the Administrator himself forgot.

Forgot that few if any business concerns ever confine themselves to a single line
of endeavor. Forgot that generally the smaller business and, subject to certain
limitations, the smaller the community in which such business is located, the
more wide-spread its merchandising activities must be in order to obtain a volume
of sales large enough to permit the owner of the establishment to eke out of his
business a net income that will equal the weekly pay of an employee.

Authentic figures covering the operation of hardware stores in 1933 show that
in the villages of less than 1,000 population the average owner had a net income
of $13.80 per week and paid his help an average of $14.60 per week, while in cities
of more than 50,000 population the average owner earned $18.75 per week, net,
and paid his help an average of $18 per week.

These calcqlatlons are based upon an annual volume of $15,000t it being shown
by the United States Census of the Retail Business that this was the average
volume for implement and hardware stores.. .. 1
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The code makers forgot that there are 107,483 general stores in the country
with average sales of $14,500 a store, with an average of less than one full-time
employee per store. Forgot that the merchandising activities of any one such
store may vary from operating the gasoline pump in front to conducting a grief-
stricken customer to a display of coffins in a darkened room on the second floor.

Forgot there are 32,802 hardware and implement stores in the United States,
with average sales of $15,000 per store, and an average of 1.3 employees per
establishment.

(Figures from United States Summary of Retail Census for 1933)

Forgot that these stores, in addition to conducting a retail establishment
(Code No 60) do plumbing work (Code No. 244, Supplement No. 9); (10 sheet-
metal work (Code No. 244, Supplement No. 8); do heating, piping, and air
conditioning (Code No. 244, Supplement No. 16); do electrical work (Code No.
244, Supplement No. 6); sell and install oil burners (Code No. 25); sell bottled
gas (Code No. 104); sell cement and kindred products (Code No, 37); sell pre-
pared roofing, wall board, etc. (Code No. 33); sell farm implements (Code No.
197); sell oils and gasoline (another code); sell baby chicks (AAA Code); sell
canvas goods (Code No. 333); sell coal (Code No. 280); sell tires and batteries
(Code No. 410); do undertaking (Code No. 384); and so on and on, according
to the needs and opportunities of the community and the abilities of the owner of
the establishment.

Perhaps no one store engages in all these activities and is therefore subject to
all the codes but, particularly in the small towns, it will be found that a dealer is
subject to most of them.

These are the men the codemakers forgot when they were writing laws that
perhaps the Macys, the Wanamakers, the syndicates or other huge retail enter-
prises with their highly departmentalized merchandising systems might (and I
doubt it even there) be able to successfully abide by.

Following is a letter from one of these "forgotten men" who turns in his
anxiety and bewilderment to his association for advice, guidance, and perhaps
conBolation:

"I am in receipt of a letter from zone code compliance committee calling for an
assessment under the divisional code authority for the plumbing contracting
division of the construction industry, calling for an assessment of one-fourth of
1 percent of our 1933 gross business with an initial do~vn payment of $5.

"Also, for me to fill out a buff-colored card, which I have never received, and
saying there are no exceptions, everyone is on the same basis, and if remittance
is not received in reasonable time everyone so doing will be turned in as violators.

"As I understand your announcement some time ago In a pamphlet sent out to
members, I am not under the code, being a small country store in a borough of
between 6 or 7 hundred inhabitants, and not being near a large trading center,
being surrounded with a farming country, 35 miles from Corning, 32 miles to
Hornell, 50 miles from Elmira, N_. Y., doing a small retail country business.

"Keep a man in store, and one all-around man who does plumbing, tinning,
heating, and general repair work, and also works in store when needed.

"Have never kept records of the plumbing or any other work separated.
"I have also received a like letter from the Electrical Code. I also do some

electrical house wiring but do not keep an electrician steady, only occasionally
as we get a job.

"To this I reported 2 or 3 times that I was not under the code and was not
subject to any assessment. This notice has come to me several times, which I
have Ignored. All this business is in small margin of profit running behind for
past few years and don't feel that I should be assessed to this.

" 'Will you kindly advise me in detail what I should do. Ami I under the code?
Of course If. I am I want to I ve up to the law. We have enough burdens to carry
onl without this, if we are not strictly subject to It.

Any help you may be able to give is surely appreciated.
"Yours very truly, 0 S. L.
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"THE CODE 18 NOT DESIGNED TO AND WILL NOT ELIMINATE OR OPPRESS SMALL
ENTERPRISES AND WILL NOT OPERATE TO DISCRIMINATE AGAINST THEM"

(From letters of Administrator transmitting codes to President for approval)

This is but one of the men the codomakers forgot. How his kind number in
the hundreds of thousands may be visualized when you check the United States
Summary of the Retail Census for 1933 and find that there are 1,520 119 retail
establishments giving an average full-time employment to 2,703,325 people.
Deduct from these figures the 15,590 department, variety store, and mail-order
estblislhments with their 461,100 full-time employees and you have left 1,510,539
retail establishments employing 2,242,225 people--an average of less than 2
employees per establishment.

Our President remembered some of these men and their problems when he
signed the Retail Code and issued an order exempting small independently owned
establishments in towns of less than 2,500 population.

ie probably had no conception that the problem, because of the multiplicity
of codes, would be equally acute with the small merchant in larger cities.

But even in the small communities the intentions of the President were
thwarted. For along came other groups of codemakers, the implement people,
the builders' supplies people, the construction supplementary codemakers, the
building materials peol)le, and others, and convinced the Administration that
there should be no exceptions in their codes on account of the size of an estab-
lishment or its location.

Thus, we have the paradoxical situation of thousands upon thousands of re-
tailers being exempt from the provisions of the codes governing the businesses in
which they are primarily engaged but nevertheless subject to a maze of provisions
in other codes which are more confusing and more burdensome than those lifted
from them by a stroke of the pen of the Chief Executive.

The codemakers forgot-
That, exclusive of department, variety and mail-order stores, there are more

than 1,510,000 retail establishments in the country, employing sonic 2,242,000
people-an average of less than two employees per establishment;

Ihat, generally, the smaller a business and the smaller the community in which
it is located, the more wide-spread its merchandising activities must be in order to
obtain a volume of sales large enough for its owner to eke out a net income that
will equal the weekly pay of an employee; and

That the activities of a small business in a small town are so many and varied
as to make it subject to so many different codes that the small dealer, struggling to
serve his community and make a living for himself, cannot possibly know all the
provisions with which he is presumed to comply.

But to return to correspondent S. E. L. with his one full-time employee and his
"all-around man" In that village of 608 people. What advice and information
may his'association give him?

It may write him, and other forgotten men, that the officials of the National
Recovery Administration have wisely exempted him from payment of these
assessments with which he is being annoyed.

But then the association must open before his startled eyes a veritable Pandora's
box of code regulations. It must tell hin that when that "al-around man"
works at plumbing he must be paid at the rate of $1.20 an hour and that the dealer
must charge his customers an amount in excess of that which will at least cover his
overhead.

It must tell him that this requires paying this employee at the rate of $48 for a
40-hour work week though It knows the owner of the business works for longer and
receives for himself less than half this amount per week. .

He must be told that if a demand is made upon him to file with a "bid deposi-
tory his bids on all work over a certain minimum, probably $50, he must do so.

We must be told that the law requires him to segregate his plumbing business
in his accounting so as "to make possible the determination of the 'ost of doing
business as a member of this division."

And that his accounting system shall Include "a costing system which conforms
to the principles of, and Is at least as detailed and complete as the Standard and'
uniform method of ci -sting to be formulated under the Supervision of and approved
by the Divisional Code Authority and the Administrator with such variations
therefrom as may be required by the individual conditions affecting any member
of the Division, or group of contractors, and as may be approved dby the Di visional
Code Authority and the Administrator and made Supplemental to the simplified
course of accounting or method of costing" (Construction Supplement No. 9, art.
VI, see. 2).
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he should be told of page after page of other provisions by which he must abide.
It is the law. ' If complaint i lodged against him, the Compliance Division of
the National Recovery Administration has no choice except to enforce the law.

And that is but a single code.
Any day this "forgotten man" may find himself subject to an "area wage

agreement" providing the rates of pay for that self-same "all-around man" when
he solders a hole in Mrs. Farmer's dishpan, or another rate if he strings an electric
wire for Mr. Farmer's pump.

He must file his prices on the builders' supplies he sells. He must observe the
modal mark-up of the Building Material Code on his roofing and wall board.

Under whatever code his seeking for a few dollars of business may have led him
he must learn and observe the trade-practice provisions. Else he may be "in-
vited" to come to Washington and defend hinriself before the Compliance Board.
Others of his kind have.

Though doubting that there is sufficient spare wall space in this little store to
permit it, this dealer must be told that he faces the possibility of a $500 fine if
he fails to post the wage and hour provisions of all the codes to which he may
be subject.

All this, and more, the association should tell this man and the thousands of
others like him. Yet it knows he can't remember all these requirements and
knows lie can't afford to hire a code guardian to keep him from running afoul of
the law.

And these things the association will tell him-and more. It will tell him that
somebody forgot him and his kind when the codes were written. And it will tell
him that some clay somebody will remember him again.

Then, in all probability, these men the codemakers forgot will be told:
"Codes were never intended for such as you. Forget all about them and turn

your now distracted attention to the task of serving your community and trying
the while to make a decent living for yourself.

"Tihe code is not designed to and will not eliminate or oppress small enter-
prises and will not operate to discriminate against them."

Senator KING. I want to ask you a question there. You have been
in the code authority for how long?
Mr. PETE RSON. I served in various code capacities ever since the

formulation of the retail code.
I served as a Government trade advisor during the formulation of

it. I was put on the code after it was completed, and have served
there since. I served as its chairman since its incorporation, and I
am now serving as a member of the Industrial Advisory Board, and
I was recently interviewed to come into N. R. A. to work, because
they said they wanted somebody there who knew the problems of the
small dealers. I enter that because I do not want any testimony to
app ear that I am simply showing antagonism toward the N. R. A.
llho CHAIRMAN. No-ody would judge that from the testimony.
Mr. PETERSON. We have tried to transfer the idea, and use it, but

we know now it is impossible.
Senator KING. Mr. Chairman, these exhibits, I think we better

leave them to the experts and let them select those that ought to go
in the record.

The CHAIRMAN. That is what we will do.
The CHAIRMAN. The next witness is Mr. Norris. I understand

that you just want to make a brief statement, Mr. Norris.
Mr. NORRIS. Yes, sir,

TESTIMONY OF R., 0. NORRIS, JR., REPRESENTING THE TIDE-
WATER CANNERS' ASSOCIATION OF VIRGINIA AND THE OYSTER
PACKERS' ASSOCIATION OF VIRGINIA

(Thn witness was duly sworn by the chairman.)
Mr. NoRms. Mr. Chairman and gentlemen, I am here to represent

two assocations, the Tidewater Canners' Assoeiation of Vrginia and
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the Oyster Packers' Association of Virginia. They are both typically
representative organizations of small industry,

I want to read a paper here that wOll only take me a few moments,
which will show the position that the National Industrial Renovery
Act, as it is written, places the industry in, and will continue to place
them in unless some arrangement is made in the new legislation that
is to be adopted.

The CAIRImVN. That may be adopted.
Mr. NoRnis. Yes; or that may be adopted. I thank you for the

correction.
The Tidewater Canners' Association of Virginia represents a section

of Virginia which has about 75 small tomato canneries in it which
can normally around 1,000,000 cases of tomatoes.

These canneries are located principally in 7 counties, 5 of these
counties lying between the Potomac and Rappahannock Rivers and
the other 2 between the Rappahanock and York Rivers. This
territory is in its entirety a rural section. There is not a town in
the 7 counties with a population of as many as 1,000 people and our
nearest cities are Richmond and Fredericksburg, both of which are
approximately 65 miles from the geographical center of this section.

This section feels that it and other rural sections are unduly dis-
criminated against in the code in two respects; first, as stated in the
"Letter of Transmittal", under general, as follows:

A disturbing factor quite beyond the control of the industry is the container
situation. Two large can companies dominate the supply of tin containers used
by this industry.

Senator KING. Are those two canning companies connected with
the large steel-plate industry?

Mr. NoRms. I have so understood.
Senator KING. It is the American Can Co.?
Mr. NORRIS. Yes; the American Can Co.; that is correct [con-

tinues reading:]
In the majority of cost records which the Administration has had the privilege

to examine, the price for the container that the canner must pay has represented
more than the combined cost of raw material and labor. In some cases the cost
of the container has amounted to 00 percent of the cost of producing the finished
products. Particularly objectionable is the system of discounts employed by
the can companies. 'Tlhese coml)anies, by the use of quantity discounts and other
terms of sale, create a substantial differential as between the small and larger
canner for the l)riucipal outlay in their canning costs.

We find it utterly impossible to compete with the large canners of
other sections and pay the code wage in our territory which minimum
wage for seasonal products is 25 cents per hour for males and 20 cents
per hour for females, which wage is the same in our rural section as it
would be in any city of the South. This wage for our strictly rural
section in the South is only 23 percent less for males and 27 percent
less for females than the wage of the largest metropolitan area. of the
North. We claim there is not equality in this wage rate. In our
code it has been justly recognized that there is a difference in the
cost of living in the South compared with the North. Our claim is
that there is a great difference in the cost of living between a strictly
rural section and a city and there has been no recognition of this
fact in our code.

We claim that 75 cents for any class of labor living in a strictly
rural section, as ours is, is worth as much as a dollar for the same labor
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if they were living in a city of say 100,000 population. The large
majority of our laborers own their own homes and own some land
along w ith them. The ones who do not own their homes can rent a
home very cheaply, as a small home can be rented as cheaply as
three to five dollars per month. Many farms can be rented for $100
per year with dwelling and as much as 100 acres in thi farm. The
taxes in a rural section are low compared to the city and the majority
of laborers will have enough land to furnish their own wood for heat-
ing and cooking purposes or it is bought locally very cheaply. They
will have gardens for their vegetables and generally raise corn enough
themselves, or buy it locally very cheaply, with which they raise
their fowls and hogs. The corn is also ground locally for bread.

We contend that labor in the rural district can live on not more
than 75 percent of what it would require to live on in the industrial
areas, and probably not more than 50 percent.

The large plants operate on a number of different products-most
of them will operate on nonseasonal roducts--which means that thc-
have a long season for their labor. DMe mainly to this fact, the large
plants draw a better class of labor which is entirely different from the
small plant such as ours. This better class of labor has always been
paid considerably more than our labor as it is more of a so-called
"skilled labor" and has been in a position to demand a higher wage
due to the better grade of work they produce.

I would like to submit to the committee statements showing the
cost of production for one plant, and we are sure the Administration
can obtain other statements from canners in this section showing
their actual cost of production in the past.

We should be glad for this to be done, providing it will get true
statements of the cost of production from other sections, in order
that the cost of production can be intelligently compared with the
various sections. If this is done, we are confident no other section
of the country can make any claim that we are producing any cheaper
than we actually are and thus breaking the market.

The CHAIRMAN. The statements you submit may be included in the
record.

(Said statements are as follows:)
FBRUARY 26, 1935.

Estimate of the probable cost of canning tomatoes in no. 2 cans for the season of 1935

Cost of cans per thousand cases ------------------------------- $501.88
Cases per thousand ------------------------------------------- 55,00
Labor per thousand both hourly and peeling ---------------------- 150. 00
Cost of tomatoes at 21 cents per 6/s-bughe basket ------------------ 550. 00
Cost of fuel-------------- -------------- 17. 00
Depreciation of factory and machinery ---------------------- ------ 31. 00
Estimated brokerage, insurance, hauling etc- . .- _ ----------------- 150.00
Labels per thousand cases at $1.35 per thousand labels -------------- 32. 40
Cost of labeling and boxing and sealing cans- --------------------- 15. 00
Baskets used per thousand cases canned...........----.........-- 30. 00

Total cost per thousand eases --------------------------- 1, 541. 48

Average cost per dozen of tomatoes canned in no. 2 cans. ------------. 77
The above is only an estimate but we have made it as accurate as

possible with what'knowledge' we lave of conditions now and future
prospects.
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Year 1033, Year 1934, Increased Percent of
cost per cost per ncost per increase pe

thousand thousand thousand thousand

Containers:
Cans, no. 2 ........................ ....... $17.97 $20.67 $2.70 15Plain corrugated cartons ----------- .------------ 8 8.00 55.00 20.00 44Labels: Labels for no. 2 cans ------------- 1.00 1.35 .35 35Bakets: *bushel bakets.--50.00 67.60 17.60 35

The average increase in the above items amounts to approximately 33 percent.
The above items are the main ones purchased from manufacturers but the other
numerous items we purchase have shown an increase of approximately the same
percentage all down the line.

Mr. NORRIS. The wage rate for the canning industry in the city,
or metropolitan area, in our opinion is not too high; but we contend
there is a great difference in the cost of living in a strictly rural section
from the metropolitan area and a greater difference in the cost of
operating a smallplant in a rural section over a large plant in a metro-
politan area. We are anxious to comply with the wage provisions of
the code provided we get equality in this wage rate.

I might say the members of this association actually increased their
wages 33% percent after the N. R. A. was enacted and the code came
into effect, but they did not comply with the minimum requirement
of the code. That resulted that one of the cases has been taken as a
test case, .and the member has been haled before the compliance
council, an'd the decision of that council was that the "blue eagle"
should be taken awfay from him, and that he should refund to his
labor some amount equal to about 35 or 40 percent of what he had
paid for his wages during the entire preceding season.

The wage rate for the canning industry in tie city or the metro-
politan area.is not too high, and it has been said by some of the
Government officials it would be better to increase the wage rate of
the metropolitan area than it would be to decrease the wage rate of a
rural section like ours. We cannot agree with this, because a small
plant in a rural section is in direct competition with the farmer for its
labor supply, and the farmer cannot even afford to pay the rate to
which we are asking our rate to be reduced. Therefore it is simply
upsetting the whole economic structure of the rural section.

If the cost of production in all of the producing centers is increased,
then the price of the product will have to be advanced to take care
of the increased cost. There is not and there cannot be any regulation
of the price of labor producing the raw materials on the market, and
if the increase in the canner's cost is too great, it simply means his
business will be taken by the producers of raw vegetables. It means
that the people would then be deprived of a very necessary food.

We also feel that a differential should be allowed from the present
wage rate of the industry to those who pack less than 100,000 cases
operating in a strictly rural section or town of less than 1,000 in popu-
lation, and at least 10 miles distant from a city of over 2,500 in popu-
lation; that as to industries of this character that comply with the
definition I have just read should either be exempted from the pro-
visions of the ,code under the new legislation that is going to be pro-
posed or some differential should be allowed then.

might add that there is no possibility, apparently, of procuring
any remedy from either the code authority or the N. .. A. set-up.
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enator KING. Why?
Mr. NonRis. Applications have been made to the code authority

and to the N. R. A. set-up to give the members of this association
relief, and to this (lay nothing has been done. None of the members
of this association made any money last year, and they are now being
directed to refund large amounts of money in comparison with th e
total amount they paid to their labor in the past season, to refund
that in addition to their Lbor cost. It is impossible for them to do
it, and they are going to close their businesses. They are not going
to operate another season unless some remedy can be afforded them
and apparently it cannot be afforded under the present set-up of the
N. R. A., or of the code authority.

Senator KING. Is it advantageous to the farmers in that section to
have canning establishments at their door to take care of their surplus
vegetables?

Mr. NORRIS. Yes, sir; it is.
Senator KING. Supposing there were no canning establishments or

factories at their door, by that I mean in the immediate neighborhood,
what would become of a part, if not all, of the surplus commodities
raised?

Mr. NoRRIs. The surplus commodities would probably not be
raised. If they were raised at all, buyers would come there from a
distance and buy them at about one-third the price now being paid
them.

Senator BYRD. Even that would be very difficult, as to the perish-
able commodities, such as tomatoes.

Mr. NoRIS. Of course, it would i yes. I would say about 8,000
people are given work for 4 months in this industry, but nearly all of
those people are residents of a strictly rural section.

Senator BYRD. And there is nothing else for them to work on during
that period.

Mr. NORRfs. No; there is nothing else for them to work on.
I appeared before the set-up of the N. R. A., and I cannnot say

who it was, but one of the officials in that set-up suggested to me it
would be entirely proper to close them up if the could not compete
with the large industries in the cities; that is, that it would be entirely
proper to close them up and let those people go on relief.

The CIHA1RMAN. We thank you very much, Mr. Norris, for the very
splendid statement you have made.

Senator BYRD. I want to state Mr. Norris has given avery accurate
statement of the conditions existing there with which I am personally
familiar.

Mr. NoRIns. I am handing to the committee the brief filed with
the N. R. A., on which no action has been taken to this date, and also
I am submitting two statements of operations of 2 years; and I
would very much like to have these statements included in the record.

The CHAIRMAN. They may be so included.
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(Said statements are as follows:)
Record of all sales made by Hague Packing Co. for the season 1934

Naie of broker Date of sales Number of cases of no. Price
contract 2 c per Amount

dozen

CentsA W. Sisk & Son, Aberdeen, Md --------- Aug. 24,134 1,000-Del. Balto ...... 72 $1,450.00Do ----------------------------- Sept. 8,1934 ---- do --------------- 72. 1, 450. 00Do----------------------------------- Sept. 15,1934 -- do - ---------- 80 1,600.00Do .------------------------------ --- Mar. 1, 1935 3,000-Del. Balto ----- 83% 5,010.00Do --------------------------- _----- Mar. 11, 1.36 2,620-Dol. Balto .... 82". 4,323.00
Total amount of gross sales ----------.-------------.------------------------------ 13. 8.33.0

Less-
Freight paid on all shipments listed

above ------------------------------------------------------------------- -------- 258.1 , percent cash discounts allowed total-
Ing ------------------ - ----- --------------- ------------------------ ---- --- 207.50One-fourth of 1 percent allowed in lieu
or normal leaks and swells --------- ------------------------------------------ 34.584 percent brokerage totaling -------- --- -------- -.----------------- --- -------- 553.32
Total ...... _.-------------------------.-----------.--------------------- 1 , 0.54. 00
Net proceed from sale of 8,620 cases no.

2 can (24 u.ns In case) -------------- ---- --------------------------------- 12,779.00
Net average proceeds per dozen, ap.proximately ...-......................................------------------------ 74.124

From season of 1933 to 1934 approximately 3 percent increase in proceeds
from sales.

From season of 1933 to 1934 approximately 33 percent increase in materials,
etc which we have to purchase. Thirty percent difference.

Following is a record of all sales made by Hague Packing Co. for the season
1933:

Name of broker

A. W. Sisk & Son, Aberdeen, Md-......
C. F. Unruh Brokerage Co., Kinsale, Va ...
A. W. Slsk & Son, Aberdeen, Md ..........

Do .............. ....................
Do ...-.........................

Total amount of gross sales ........

Less:
Freight paid on last 3 lot shipped cov-

ered by contracts nos, 5043, 5292, 6204.
lu-percent cash discounts allowed, to-

taling. : - . . r
it of 1 percent allowed In lieu of normal

leaks and swells, totaling.
4-percent brokerage allowed............

Total ---------_-_-------- .......

Net proceeds from sale of 8,005 cases
toltops no. 2 cans (24 cans to the
case).

Net average proceeds per dozen, ap-
proximately.

Date of sales
contract

Aug. 18,1933
Aug. 29.1933
Aug. 31,1933
Sept. 14,1933
Jan. 5,1934-- ---- -- 7il
...............

Number cases of no. 2
calls

1,000 f. o. b. factory...
1,O00 f. o b. factory ....
1,000 delivered Balto.--
2,000 delivered Balto..
3,905 delivered Balto....... .......... --------
------------iii ii~

Price
per

dozen

Cents
623j
70
76
80
80

70. 843

Amount

S1,250.00
1,400.00
1,6 00.00
3,200.00
6, 248. 00

13,598.00

198.86

203.97

34.00

543.92

980. 75

12, 617. 26

The CHAIRMAN. Mr. Wittenaier appears as a witness here and
would like very much to be heard at this time so that he can take a
train.

Please come forward, Mr. Wittenauer.
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TESTIMONY OF BERNARD WITTENAUER, HUBBARD, OHIO

(The witness was duly sworn by the chairman.)
Mr. WITTENAUER. I have listened to everything here today but

what I am going to talk about myself. I am going to speak in the
interest of unorganized labor in one of the largest steel centers in the
United States.

The CHAIRMAN. That is in Ohio.
Mr. WITTENAUER. Yes; Youngstown, Ohio, and I am speaking for

the unorganized labor in that section.
As the workmen's representative of the merchant mill division of

the Youngstown Sheet & Tube Co., Struthers, Ohio, I wish to submit
herewith to your honorable body the following testimony in order that
you may have before you the facts regarding conditions under 2 years
of the N. R. A.

I will say at the outset that conditions imposed on unorganized labor
under these codes are the most destructive that could be imposed upon
my fellow workers in a lifetime. Leading uip to the year 1929, many
of my fellow workers had paid for a small home on an average wage of
$30 to $40 per week. Today we are being l)enalized 10 1)ercent for
failure to pay our taxes due to the fact that the Federal Government
has limited our hours of employment without having the power to
raise our hourly rates to a decent living standard.

At the present earnings of these men in the steel mills, we are unable
to have proper clothing, or medical and dental care for our children.
Many of our children are being undernourished because we cannot
buy proper food under these terrible conditions. The average earn-
ings for men at a 47-cent rate-common labor--on the books of the
company show less than $500 per year for the year 1934, or less than
$10 per week for the year. While you limit the lowest-paid worker
to 40 hours per week when these mills have work, you are powerless
to guarantee him an hour's work when the mills are idle; on the other
hand, you allow foremen to work 48 to 56 hours per week at the
highest wage rate paid by the company. Why make such laws? I
believe they are absolutely unfair to our men who ask nothing more
than a decent living for their families.

The cost of living has doubled in this district since Mr. Roosevelt
went into office in March 1933, and today pork and beef are three
times the price of 2 years ago, compelling us to go without any meat
under these high costs. We still must pay the 1929 price for light,
gas, water, and transportation.

You have not set up a code for professional men such as doctors,
lawyers, and so forth. They are permitted to charge these poor
workers any price they desire to charge them. Is this justice? Again
may I ask you where you derive your power to limit the earnings of
these mill men who are receiving below a girl's wages in a store, and
on the other hand you permit railroad men to work the equivalent to
38 days per month-engineers in the pool-right here in Youngstown
are permitted to earn as high as $400 per month or an equivalent of
12 months' earnings for many of our laborers.

I believe your whole set-up is unfair and unlawful and may I
suggest that you guarantee 40 hours per week to all men employed in
this country and raise their yearly earnings to a standard of decency
or get your hands off this Steel Code? Unless immediate steps are
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taken to remedy this situation we will be forced to drive your Demo.
critic Party out of Washington a year from this fall. Right is right,
and might is no man's right and again I say to your committee,
"Do something to relieve the present situation." You men who are
our duly elected Senators and Representatives, I say do your duty
for you are at the present time in the same position as was General Lee
at Richmond in the summer of 1864.

Are want action and not delay. We will fight against these eco-
nomic conditions if it takes our entire life.

The CHAIRMAN. What is your organization?
Mr. WITTENAUER. I represent unorganized labor, mill men. I am

elected to represent the men of what is known as a "company union."
The CHAIRMAN. Y u have never run for political office, have you?
Mr. WITTENALTE. Well, I don't run along those lines. My ideas

are for a better economic situation.
The CHAIRMAN. We thank you very much for your statement.
Mr. Brand will be the next witness. Please come forward.

TESTIMONY OF CHARLES J. BRAND, WASHINGTON, D. C.,
REPRESENTING THE NATIONAL FERTILIZER ASSOCIATION

(The witness was duly sworn by the chairman.)
Mr. BRAND. Mr. Chairman and members of the committee, I am

executive secretary of the National Fertilizer Association, and also
executive director of the Code Authority for the Fertilizer Industry.
In part, I have prepared a written statement but have not had time
to complete it, and I would like permission to complete the statement
for the record. I would also like to cover the points without par-
ticular reference to the statement.

The CHAIRMAN. You may be permitted to do that.
Mr. BRAND, First of all, the industry I represent has approxi-

mately 830 member firms. Its code was prepared in the early days
of the National Recovery Act's enforcement, and was approved a year
ago -n October.

The history of the industry, of course, goes right along with the
history of agriculture. Our only customer is the farmer, and when the
income from farming drops, our income drops and the volune of our
business drops. It dropped so much so that from a total volume of
8,200,000 tons in 1930, we dropped to 4,800,000 tons in 1933.

Fortunately, we feel under the code we have been gaining. We
attribute that to not only the improvement brought about through
code conditions, but also to improvements brought about by the
Agricultural Adjustment Act administered by the Department of
Agriculture.

Senator KING. Do you say the price of fertilizer has gone up?
Mr. BRANT. Yes; the price of fertilizer has gone up somewhat,

Senator.
Senator KING. It has gone up over 40 percent, hasn't it?
Mr. BRAND. No; comparing the last precodal year with the codal

year of 1934, it has gone up approximately 34 percent. That is, the
wholesale price has gone up, the price of the manufacturer, The
price to the farmer has gone up approximately 15 )ercent, due to the
fact that under the new method of doing business on a consumer-
delivered-to-the-farm basis instead of a dealer basis, with the result
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that the price the manufacturer placed on the fertilizer carried
through to the farmer, rather than a price to the farmer fixed by
the dealer.

The Department of Agriculture recently carried out a survey which
showed that the increased price to the farmer had been approximately
15 percent, whereas the increase to the manufacturer has been 34
percent, the reason being the elimination of intermediate profits due
to the more circuitous handling through dealers.

I heard the testimony of Mr. Sloan this morning, and the question
was raised as to the proper representation on code authorities, and I
want to say, first, we are very much in favor of a continuation of the
N. R. A. f;r a period of 2 more years, with such changes as the hear-
ings develop as being necessary, but we think it has rendered our
service and agriculture a real service, and we hope it will be continued
for that reason.

In listening to the testimony this morning, I was convinced that
the difficulties on many codes and many code authorities under many
industries arose from the fact that they bit off more than they could
chew.

They elaborated codes and obtained approval of them without
realizing you had to have the codes administered, and the number of
men capable of administering codes was not so great, because wee had
never had this type of self-government before in this country.

I think the difficulties have frequently been, not with the N. R. A.,
not with the act, but rather with the industry itself and with the
fact that the codes they elaborated and obtained approval of were
of such a complex character that they could not be administered.

Our code is administered by a code authority of 36 members, 34
being representative of the industry, 1 a representative of the Gov-
ernment, and 1, myself, not a participant in the industry, but sup-
posed to be representative of all of the industry.

Senator KING. You have been their accountant for years.
Mr. BRAND. I am the executive officer of their association.
Those 34 industry members are split as follows: 15 of them repre-

sent the smaller companies in the industry; 8 of them represent the
intermediate-sized companies in* the industry; and 11 of them rep-
resent the large companies in the industry.

In other words, the small-sized and medium companies have 68
percent of the representation on the code authority.

Senator KING. How many manufacturers of fertilizer in its various
forms are there in the United States?

Mr. BRAND. There are approximately 835 manufacturers.
Senator KING. How many of those might be denominated the

principal manufacturers who produce, we will say, 50 or 60 percent
of the entire produdt?

Mr. BRAND. A group of 20 companies represent about 30 percent
of the votes and do about 70 or 73 percent of the total business,
so that the larger companies, despite their large volume, have only
a moderate power to influence the industry as a whole.

I might also say for them that they have always exercised their
power in a constructive manner, and have not in any sense oppressed
the smaller enterprises.

The CHAIRMAN. Have you a price-fixing provision in your code?
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Mr. BIIANm. We have not. We have open price filing, and I
want to put in something about that in, m brief because Ido not
desire to go into it in any great detail in this orai testimony..

We have likewise no power to control production, with the' result,
although we have an enormous capacity to mix fertilizer in this
country, probably enough to mix two and one-half times present
cqfsumption, yet by reason of the cleaning up of the bad conditions
in the industry, we are bringing in a great many new producers.

Senator KING. I want to ask this for information and not by way
of criticism. For a number of years there were charges there was
a fertilizer trust and some actions were instituted, and iu the Senate
and in the House efforts were made to have the Federal Government
go into the manufacture of fertilizer in order to break the trust and
to furnish the farmers cheaper fertilizer, because, tle farmers were
claiming they were being clI g deto-et te rates.

Mr. BRAND. Yes, I tht claim hi en made very fre-
quently, and I say you as one who has alwa orked pro bono
publico to a cer extent, it has not been true, ause in those
days we had niore than 750 comp iiLors in the indu y, and their
competition I s been very . ve aIm", arso
bring about ything lil Tu und the c ditions as t existed.

I can sa this, tha ch a tifica .on ere is for su a belief
arises fro the fact hr .dt E or re iP ,li other .m
dustries, ere is a group o 1 a p ies th a major art of
the busi ss, and they are a1 s, a It ink ro ly, r.ferr to as
thetr',- f this tid y.

Tn po t of fa, Cntinof ti all r manufa turers
is always effective The not a eitg rti l aterial w ich is
protected by the t if. equenyl of those materials me in
freely, a the pri 8s tr en d fertilizer mate Is are
intenn atio al prices.4

Anyone ith a credit of $5, , 1,nd a arehou can ge nto 'the
fertilizer b *ness. For asor state th is no j fiction
for such a bof as you to.

however, t re is this i 4 fiction regarding litigation.
Some 10 years o, just prior, to my connection wit the industry
the Department o -ustice made an investigation o e indiistry ar
cited a large number f4ms for having what tVegarddas. '. c=de
of fair-trade practices, ai er than a t, bq'auso it was at
a time when agriculture wa0A an the fetilizer industi
practically at the bottom, they accepted .a cost wsessd against them
rather than litigate the case.

The situation as to, the small producers is as follows: In the 9
months since the 1st of last July, 80 new produqrs 'have come intothe industry, and only 10 have gone out, so that t0ierehas been a net
gain of 70 producers in that period of 9 months..

I relate that in order that there may beno doubt in your minds
that there is no opportunity for or effort to excide anyone.We have no right to control production. We, have only the right
to prepare for the industry a list of producers in each zone, which isthe term officially applied to the units into will the country is
divided for the purpose of administering the code..

Senator L4 FOLLETTE. How do those fertilier'failures compo in
the last year with those of the year prior to the 'enactment oif 'the
N. R. A.?
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Mr. BRAND., They may be called negligible since the code became
effective. In the 2 years between 1929 and 1931 there were practically
no failures as'such, but by 1933 the number had risen.' Between
1931 and 1933 over 100 flrms went out' of business. Practically
every one of the large firms in the industry had to reorganize because
of the losses sustained. In fact, since the agricultural break-down in
1921 the fertilizer industry has had tough sledding. Under our code
we have no right to control production. We have only the right to
prepare for the industry a list of the producers in each zone in which
there is machinery provided to administer the code. Since 1933 over
100 firms have been established or resuscitated.

The biennial census of manufacturers shows in part what has
happened in the way of failures of fertilizer manufacturers. Very
small companies are not included in the census figures, but are in-
cluded under code administration, hence the total number of firms
in the industry in the present time listed by the code authority at
800 is not directly comparable with census figures. However, the
census for 1929 reported 638 companies; for 1931, 599; for 1933, 522.
On r. comparable basis there were probably about 550 firms in 1934,
and perhaps as many as 600 in 1935. In other words, the code
authority lists as producers approximately 800 firms at the present
time whereas if the census were making an enumeration at this
time, because of its nonlisting of small firms, its total would not be
over 600.

Practically every one of the large firms in the industry had to
reorganize because of the losses sustained.

In fact, since the agricultural break-down in 1921, the shrinkage in
capital value and in inventories and in bad-debt losses has exceeded
$200,000,000, and that is a great deal for an industry the size of ours,
where the total investment is about $350,000,000. We do not have
very accurate figures, because the new nitrogen plants have come in,
and we do not have the correct figures on that.

Senator LA FOLLETTE. You mean companies in your industry?
Mr. BRAND. Yes. I might discuss the "general problems but I

thought it best to illustrate with this one industry with which I work
so closely.

Senator KINO. You can just confine yourself to that industry.
Mr. BRAND. It is a fact we have for a large part of the consuming

territory of the United States, that is, apProximately 21 States, a
monthly report of tag sales, for each ton of fertilizer is tagged and-d
tax is paid thereon to the State, usually for the administration of the
law, and for the support of agricultural work of the State. For in-
stance, in South Carolina a. large part of the support of Alemson Col-
loge is derived from tax-tag sales.

Senator GORE. How much does it amount to?
Mr. BRAND. For the total volume of the industry?Senator GOwR . You may give that, but I would first ask how does

the tag tax vary per unit?
Mr. BRAND. It varies from a flat charge of from 5 cents up to 50

cents. I do not recall any State that charges more than 50 cents per
ton for tags. Tennessee and Kentucky charge that.,

Senator KINo. Do all States impose a tax for the manufacture of a
fertilizer?
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Mr. BRAND. No; there are about 21 of the 48 States that collect
tonnage taxes. Forty-three up to recently have had fertilizer control
laws, and Utah has passed the law in the last few months.

In further answer to the Senator's question, I may say that 27
States collect fertilizer-tonnage taxes. In 1929, the highest amount
collected by any State was nearly $261,000 in Georgia; $260,000 in
North Carolina; $202,000 in Alabama; $190,000 in South Carolina;
and nearly $107,000 in Florida. Oklahoma is not a heavy fertilizer-
using State, and the collections there were $3,150, at the rate of 35
cents per ton. The total collections, based on our best estimates
which involves multiplying State consumption by the tonnage rate
applying in each State, was $1,549,000.

In the year of low consumption, 1933, total collections for all tag-
sales States are estimated at $910,000, of which North Carolina col-
lected $178,000; South Carolina, $145,000; Georgia, $125,000; Florida,
$88,000; and Alabama, $86,000.

Senator KING. How many concerns have been organized?
Mr. BRAND. There are about 800 total concerns in the country of

which more than 100 have become producers since the code was
approved.

Further, as to the effect of the code on the small companies, these
tax tags furnish an opportunity to learn the names of the company
by which the fertilizer is sold, and by that we are able to analyze ac-
curately what the situation is in that respect.

Take the State of Alabama as an illustration, which is the most
extreme, and taking the State of Mississippi, which is nearer to
average; in Alabama, the gain in volume of the large companies is less
than 7 percent between the pre-code year 1933, and the code year
1934; whereas the gain for the -itermediate-sized companies is nearly
52 percent in volume of tonnage; and the gain for the small companies
is slightly in excess of 112 percent, showing very clearly so far as our
code is concerned, it does not in any sense oppress the small producer.

I have brought along just a few letters from various sizes of pro-
ducers that disclose very clearly what the situation is.

Senator KING. The sales of the small producers are in their im-
mediate neighborhoods?

Mr. BRAND. Yes; largely within the county in which they are
located, and our code provides under its open price plan that you may
file a schedule at any time you desire, and as often as you wish, just so
you will file it for a specified territory, so that your competitor will
know where you are competing with him.

Senator KING. Do you have filed prices?
Mr. BRAND. Yes.
Senator GoRn. Can you compare 1934 and 1933 in point of output

and value both?
Mr., BRAND. Yes, I can; at least measurably. In 1933, the total

volume of business was approximately 4,800,000 tons, and in 1934 it
was approximately 5,500,000 tons, the maximum of 1.930 having been
8,200,000 tons, and you can of course see we are bJU very very far
short.

0'enator GORE. A gain of a million in 1934 as compared with 1933.
MIT. BRAND. Yes, and we attribute that partly to another part of

the recoveiv program, the Agricultural Adjustment Act.
Senator RING. There was a greater agricultural production in 1934

than in 1933, was there not?
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Mr. BRAND. Well, of course cotton is our greatest croD; 30 Dercent

of all fertilizer is used on the cotton crop, and 50 percent of all fertilizer-
is used in the southern States. The cotton crop did not increase in
amount because of the reduction program which was in effect, but it
did increase very remarkably in price, in fact a $404,000,000 increase
in the value of the cotton crop.

Senator KING. That was because of the Government pegging it.
Mr. BRAND. And it was because of the production contracts of

which we made some 1,035,000 in order to try to bring about a
balance.

Senator GORE. Do your figures show how much fertilizer was used
by cotton farmers in 1934 as compared with 1933?

Mr. BRAND. I would estimate that cotton farmers used approxi-
mately 1,000,000 tons in 1934. In 1933 total consumption was about
4,800,000 tons of which 2,300,000 were used in the South.

Senator GORE. It was suggested when the crop was cut down the
use of fertilizer would be increased.

Mr. BRAND. The figures belie that, because the figures on cotton
between 1929 and 1930 was more than 2% millions.

Senator GORE. I am talking about 1933 and 1934.
Mr. BRAND. There was a slight reduction there. The farmer did

use a little better business practice, and probably where he had a
chance, he used more fertilizer, but he did not get much chance be-
cause the program was not put into effect until the fertilizer selling
season was practically through cotton planting time was passed.

I have the figures on that which I can insert in the record if it is
desired that it should be done.

(Figures referred to are as follows:)

Total fertilizer consumption in the United States and fertilizer used on cotton
(Short tons]

Total con Amount Percent

Year gumption used on used oncotton cotton

1929 --------------- ------------------- --------- - ------ 7,974,712 2,426,698 30.4
1930 --------------------------------------- 8, 109,630 2,403, 288 2. 6
1932--------------------------------------------------6,300,083 1,457,383 23.11932 ............. -------- ----------------------------------- 4,369,600 866,588 19.8
1033----------------------- :- __-""_. - ---------------". ,4,8230 4 1,214,284 25.2
193 .................................... :-:'--'' ,8 1,14,24 2

--------------......................... , 500, 000 1,002,105 18.2
Total, 1929--34 ---------------------------------------- 37, 083,971 9,370,346 25.36-year average, 1929-34 ...... ......................... -- 6, 180,785 1,51,756 25.3

I Preliminary.

With respect to the small producer I would like to read a letter from
a small producer, which happens to be addressed to Senator Barkley,
the producer being located at Dawson, Gs. He produces less than
2,000 tons. This letter is dated March 22, 1935, and in this connec-
tion, I might state' that I sent out a letter to the producers and asked
them to express themselves as to whether the National Recovery Act
should be continued, and this is onoof the rePlies. The writer says:

We strongly favor the operations of the N. R. A. There has been much said
about the little business not. getting a break.

110782-35-PT 5- 80
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f Most of oijr competitors are large operators and we oan testify that iu the
ertilizer industry the little fellow is getting a better break than the larger oper-

ators.
Prior to the inauguration of the N. R. A., we paid common labor 4 cents per

hour.

I will say the average was considerable above that, and was around
14$ cents, now it is approximately 27 cents. Necessarily our labor
cost @ have increased enormously, and we estimate that the cost over
all is about $4,000,000 for additional labor costs arising out of the
code. We do not begrudge that because of the fact the code has
cleaned up the bad trade practices so as to enable us to earn the nec-
essary amount to pay the additional labor without unduly burdening
the former who is our only consumer.

The letter continues as follows:
We are now paying them 25 cents an hour. We find that we can pay 25 cent8

better than we could 4$ cents. We were losing money when we were paying 4$
cents, and we are making money in paying them 25 cents.

Yet in our particular line of industry the goods we are selling have advanced
less than any other product we know of.

It is a fact that the price of the fertilizer to the farmer has appre-
ciated only 15 percent, whereas all commodities that go to the farmer
have increased on an average of 26 percent.

The letter continues:
We are for the N. R. A. The farmer is making money, labor is getting a better

break, and we are making a small amount of profit instead of "losing our britches."

Ti;s letter is from Mr. Stevens, president of the Dawson Cotton
Oil Co., of Dawson, Ga.

Senator CLARK. Did I understand you to say the Fertilizer Code is
not a price-fixing code?

Mr. BRAND. Yes; that is what I stated.
Senator CLARK. I find the report furnished by the N. R. A. listing

codes which set up a cost formula. s there any difference between a
cost-formula system and a price-fixing system?

Mr. BRAND. Yes there is a great (ifference.
Senator CLARK. There is not, generally any difference. The only

purpose of setting up a cost formula is to base the price on it.
Mr. BRANT. I am not here to criticize the codes of other people. As

I stated before, many people asked for codes and got more than they
could chew; they could not adnitister the codes they had in many
instances.

We do not. have price-fixing in any sense in our code.
Senator CLARK. hat is he purpose of the cost formula?
Mr. BRAND. In order to prevent people from selling below cost,

which would ruin the industry, which was going on with the exception
of 3 years, between 1921 and 1933.

I say there is no price-fixing in the Fertilizer Code.
Senator CLARK, When yoru set up a cost formula' and prohibit any-

body selling below cost as determined by your system, that is in effect
fixing a minimum price, is it n6t?

Mr, BRAND. It hias not operated that way, for this reason: Our cost
provision prevents an individual producer from selling below his cost,
and therefore there is always the opportunity for all of the rest of the
industry comig to the level of the most efficient and lowest, cost pro-
ducer.



INVESTIGATION OF NATIONAL L RECOVERY ADMINISTRATION 1741

Senator CLARK. You compel every producer to conform to a cer-
tain formula of cost ascertainment which you set up, Is, that correct?.

Mr. BRAND. We would like to do that and wohave that formula.
Senator CLARK. That is the purpose of the code, is it not. t is pro-

vided in the code?
Mr. BRAND. No; the purpose of the code is to bring competition

out in the open, and it involves the filing of these schedules which I
want to show you, and show you how little price-fixing there is.
These are the schedules for a single company since the approval of
the code November 10, 1933. This particular company has in that
period filed 12 different price schedules, either of its own motion
or to meet the competition of another producer. What happens is,
if someone is not satisfied with the prices or the trucking allowances
or the discount for quantity on this and that in a particular price
schedule, he puts in his own schedule to meet that situation.

The largest number of schedules filed in any single case is 24 in
that period, filed by Charles I1. Lilly Co., manufacturers in Seattle.
They have filed in that period 24 schedules in meeting competition
in the industry in their territory.

The only effect of this is to let the other fellow know what your
prices are, and to cause you to live up to them until you put out
another open-price schedule and give notice to your competitors you
are going to follow the new schedule.

No pressure is brought upon a filer with respect to his filing. He
sends that filing to me here in Washington, and it is checked over
carefully, and he is required to relate the changes from the preceding
schedule and required at the same time he sends me a copy to serve
a copy upon all of his competitors.

Upon receipt by us of the schedule it is checked, then a notice is
sent to him as to the date and hour of filing, and at the proper time
thereafter he is permitted to sell on that schedule, and he may con-
tinue to sell his old schedule until his new filing becomes effective.

These are the filings since last August. A copy of notice of each
goes to all producers under the code as to the filing of anew schedule,
then they may know they should have received from a competitor
a schedule of such and such a number on such and such a date, and
if the filing has not been received, they get in touch with the competitor
and say, "We have not received jour schedule; and the competitor
is required to send it to him, andeverybody is on notice as to what
the prices are, and it does away with discrimination, secret rebates,
and all sorts of things.

I say honestly and sincerely that it does not result in price-fixing,
when we have as high as 24 filings by a single company since the
N. R A which I think indicates that there is no price-fixing under
the Fertilizer Code.

I am aware of some misapplication of codes in other industries
which I greatly regret, because I view the code as an opportunity for
self-Fovernmnent of industry that should be sincerely appreciated and
cherished by American business for the sake of the future, and I am
afraid if the code authorities fail to take advantage of the codes in
that spirit, you gentlemen will not permit them to retain the privileges
they have under them.

Further, as to the small producer, I would like to file and have
incorporated in the record several other letters from small producers
along the line of the one I have referred to.
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Senator KING. They may be filed as a part of the record.
(The said letters are as follows:)

STANDARD FERTILIZER Co., INC.,
Wifliamston, N. C., June 18,I1934.

General IluoH S. JOiHNSON,
Administrator National Industrial Recovery Administration,

Washington, D. C.

DEAR SIR: Our business being representative of many thousands of other busi-
nesses in this country, comparable both as to the size of the business and the town
in which located, I feel it my duty upon the first birthday of N. R. A. to write you
very frankly just what we think of our code.

In the fertilizer industry we are one of the "little fellows." We are located in
a town of 3,000 population. In our town is located a peanut factory, two lumber
mills, and a tobacco factory. Ours is the town's largest industry; and together with
the other factories mentioned, along with the various merchants and other small
enterprises that go with a town of this size, employs all the labor. During the
12 months prior to the time the Fertilizer Code became effective, we paid our
common labor at the rate of 10 cents per hour. This same rate was paid by num-
erous fertilizer manufacturers throughout North Carolina and was forced upon
us by destructive competition within the industry. Our common labor now gets
a ninimnum of 25 cents per hour, and with living conditions as they are in our
community they are now happy and contented, whereas before they were justly
disgruntled and earned hardly enough to eke out an existence.

The farmeors, who are the consumers of our product, are highl y pleased with
the workings of our code for the very simple reason that each and every one gets
the same treatment and it has done away with the fear and distrust among them
that their neighbor is paying a lower price for the same goods thali he is paying.
We have had not one complaint from the farmer regarding our code.

For several years prior to the adoption of our code we lost money and it was
steadily growing worse. The most ruinous kind of price cutting, secret rebating,
and numerous other unfair trade practices were prevalent in our industry. During
the past year we have been able to show a small profit.

Mr. )arrow and his board report the various codes as working against the
"little fellow." This is positively untrue insofar as the fertilizer industry is
concerned. Our code has benefited everyone in our industry from the smallest
to the largest.

Formerly our labor was mistreated and suffering, today the same labor gets
fair treatment, is happy and contented. Our farmers were disgruntled and dis-
satisfied with the industry's unfair tactics. Today the same farmers feel that
they are getting a square deal and they are satisfied. We ourselves wondered
how much longer we would be able to continue to operate at a loss and knew that
unless a change came, we were doomed. We were forced into reckless price
cutting and unfair trade practices as were our competitors, all being afraid of
losing our business to the other fellow unless we resorted to like methods.

A few words regarding price schedules under the Fertlizer Code. Nothing
could be fairer than our code method, which serves notice on each and every
competitor whenever we change our prices either ulp or down or in any way change
any of our terms and gives him 10 days to meet such changes. There is absolutely
nothing pertaining to price fixing and each manufacturer has the privilege of
making his prices and terms whatever he sees fit. We strongly urge you not to
change this feature of our code for without it we would be right back where we
were in the matter of price cutting, unfair practices, rebates, and so forth. Truly
we feel that we have entered into the millennium and I feel deeply grateful to
our good President, your good self, and your able assistants for having brought
about and admninistered this really "new deal."

Very sincerely yours,
STANDARD FERTILIZER CO.,in.C. G. CnOCKETT, President.
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DECATUR FERTIIIZEIl Co.,
Decatur, Ala., December 29, 1934.

Mr. S. CLAY WILLIAMS,
Chairman National Industrial Recovery Board,

lVashington, D. C.
DEAR Sit: Referring to your Release No. 9292, dated December 17, 1934,

pertaining open hearings in regard to operations of major codes.
It is our desire to advise you that from the best information we are able to

receive the Fertilizer Code has been very satisfactory indeed to all parties that it
affects. We mean by this that we believe the manufacturers are well pleased
and have had many expressions front the farmers who use the fertilizer that they
consider it more fair. It minimizes grounds for deceptive selling and buying, a
condition that no one is satisfied with.

In making our prices we are obliged to be governed by competition. Under
the code the manufacturer advises its of his prices, and without the code the
buyers advise us, reaching the same end. We do not consid,'r price fixing an
item to be considered under the code for there is no more opportuility now than
before the code existed.

It, is our desire to be fair to all operators and users of fertilizer and hope the
code will he continued as it is.

Very truly yours, DECArun FiL1Zult CO.

CAPITA, FERITILIZER CO.,
Montgomery, Ala., December 31, 1934.

Mr. S. CLAY WILIAMtS,

Chairman National Industrial Recovery Board,
Washington, D. C.

DEAR MR. WILLIAMS: We have just learned from a recent press notice that
the National Industrial Recovery Board will conduct a series of hearings oil the
operation of major code provisions, and that these hearings will probably deter-
mine whether the code will continue or be amended.

We are operating under a Fertilizer Code that has been in effect for a little over
a year. The code which we operate under is very satisfactory to both the buyer
and seller. Before the code came into effect there was quite a bit of discrimination
caused by bad practices to the buyers of fertilizers. rho code has made practi-
cally a uniform wage. level throughout the fertilizer industry. The common
laborer has been greatly benefited with shorter hours and high pay, due to the
operation of the code.

The code has also greatly benefited the farmers as a whole. There is practically
no discrimination among the farmers buying fertilizer under thte code, The prices
have been reasonable. Numbers of farmers have stated to us that they are
particularly pleased with fertilizer business operated under the code,

The opeL,-price provision of our code is one of the best things we have in it.
This is particularly true for the farmers buying fertilizer, Under the open-price
provisions any producer is allowed to make whatever price 11e sees fit. These
prices are published, and the farmers are kept informed as to the various prices.
The open-price provision has also eliminated secret rebates and a great many
other objectionable features that have lon. been a common practice in the fertilizer
industry, it has helped save the industry from almost complete demoralization.

It is our sincere hope that the Fertilizer Code with the open-price provision be
continued in its present form without amendments.

Yours very truly, CAPITAl, FnTzLIZER CO.

E. T. SPIDLIE, General Manager.

PIEDMONT FERTILIZER CO.,
Opelika, Ala., January 8, 1935.

Mr. S. CLAY WILLIAMS,

Chairman National Industrial Recovery Board,
Washington, D. C.

DEAR Sin: Of course every fertilizer producer clearly understands that the
Fertilizer Code does not in any sense provide for price fixing; on the other hand
as we construe its meaning, It forbids price fixing in any manner whatsoever, but
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it does grant us the same old privilege, that is, each fertilizer producer making his
own prices for the consumer's consideration, or "open-price schedulinF" as it is
now termed. We believe that the consumer, or buyer, in our territory is familiar
with the fact that the code does not provide, nor permit price fixing, this we have
tried to teach from the beginning of the code operation. We also believe that the
consumer-buyer in our territory, or in any other zone, is placed on a more equitable
basis, and that he realizes and appreciates that fact, for the reason that the feeling
that now exists between producer and consumer is very fine. We believe that the
code operates justly and equitably to both producers and oonsitmers of fertilizers,
for It obviates price discriminationn, and keeps competition on a fair and open
basis.

We therefore respectfully and earnestly ask that your honorable board permit
the producer to continue with the "open-price scheduling", we believe this to be
an unselfish request, for, in our opinion, "open-price scheduling" is fair to all
concerned parties.

Very truly yours and oblige,
PIEDMONT FEwRTIIanR CO.,

E. F. JACKSON, President and Manager.

Hon. S. CLAY WILLIAMS, SYLACAUGA, ALA., January 3, 1935.

Chairman National Industrial Recovery 3oard,
Washington, D. C.

DEAR SIR: We understand that the National Industrial Recovery Board will
inaugurate hearings on the operation of the several codes, and the advisability of
amending or continuing the open price provisions in some of them.

Our company is one of the smaller mixing units in the State. Our normal
tonnage is from 1,500 to 2,500 tons. Prior to the inauguration of the code and
particularly the open price provisions therein it was absolutely Impossible for us
to gage our purchases of materials, our supply of labor, and our selling price.
Many bad practices had crept into the industry and every company from the
largest one to the smallest one in the State, and I may say the Southeast because
I am familiar with conditions throughout the Southeast, was at the mercy of the
buyer In fully 9 years out of every 10. It had become a habit throughout the
Southeast for the.companies to guarantee their prices against decline, and against
the price of each and every reputable competitor. The merchant, agent, and
consumer had become accustomed to a reduction in the price, and I am of the
opinion that the price was artifically built up and then reduced in the heavy
buying season to accelerate the consumer's demand and the desire of the producer
to make shipments.

We can assure you that the farmer, from the man who operates only 1 plow
to the man who operates 200 plows, is satisfied with the open-price provisions
of the Fertilizer Code in this section. The farmer likes to buy his fertilizer at any
time between January and May 15 throughout this section and he hates to pay
more than his neighbor pays. A fair price to him and to the industry and a
stable price is as much his desire as it is the industry's desire, and these things
are given the consumer as well as the industry in the open pricing of fertilizer
by the industry.

There are hundreds of small fertilizer mixing units throughout the country
that are battling for their existence, and we feel sure that almost without exception
these smaller companies are heartily in favor of continuing the Fertilizer Industry
Code as it now stands in regard to the ol)en-price provisions as well as the pro-
vision it provides for labor, clorical help, etc.

We will thank you to file this letter with the committee as our expression of
being in favor of continuing the open-price provisions in the Fertilizer Industry
Code,

Thanking you and with much respect, we areYours very truly,
SYLACAUGA FERTILIZER CO.,
H1. A. PARKER.
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INTERNATIONAL AGRICULTURAL CORPORATION,

Tupelo, Miss., December 31, 1934.
Mr. S. CLAY WILLIAMS, Bad

Chairman National Industrial Recovery Board,Washington, D. C.

DEAR SiR: It is our information that beginning on January 9, 1935, there will
be a series of hearings on the operation of code provisions, at which time you will
consider the advisability of amendment or continuation.

In view of the discussions that will be had at this meeting, we desire to go on
record as fully approving our present plan of operations under code authority
and wish to assure you that this statement is not being made merely because of
the fact that operations under code authority have proven most desirable to our
industry, but we are thoroughly convinced that the working of the code operates
justly and equitably to farmers and consumers as well.

During the fall months it has been the writer's privilege to contact many
farmers, both large and small, and fertilizer agents as well, throughout the sales
territory covered by this, our Tupelo, sales division, and we are glad to be able to
report that whole-hearted approval has been expressed without exception during
all of these recent contacts. Assuming then that the plan of operation has proven
to be most satisfactory to all parties Interested, we would express the hope thtit
It will be the sense of your meeting, January 9, to permit the program to be con-
tinued as at present.

Yours very truly, W. A. SPIOJT, Division Sales Manager.

THE AMERICAN AGRICULTURAL CHEMICAL Co.,

New York, N. Y., January 3, 1935.
Mr. S. CLAY Wn.,LIA IS,

Chairman National Industrial Recovery Board,
Washington, D. C.

DEARY MR. WILLIAMS: I understand that commencing Wednesday, January 9,
your board is starting a series of hearings on the operations of major code provi-
sions, and the advisability of amendment or continuation.

Ac a member of the Code Authority of the Fertilizer Industry (Fertilizer
Recovery Committee), I would like to convey to you my opinion of the operations
of the Fertilizer Code. I believe that the operations of this code (one of several

that my company Is interested in), and particularly of the open-price schedule
provisions of this code, have served both public and industry interest.

The price of fertilizers to the farmer has not risen during the operation of the
code anything like the price of other items in the farmer's budget. This fact can
and has been clearly proven. We may assume, therefore, that the open-price
provision in the cod has not operated to the disadvantage of the farmer.

Since the adoption of the code, consumers have had a uniform price, the agents
a known profit, and the producers a fair return on invested capital. In this con-
nection, I think it Is generally conceded that when a producer (manufacturer)
sets a consumer price, a much fairer price Is set in relation to cost than when such
a price is vot by a middleman.

Open-price schedules have clearly made for a diminution in former competitive
abuses, such aA rebates, gratuities, ete.,.bringing about a much fairer relationship
between consumer, agent, and producer.,,

I respectfully urge that the Fertilizer Code be permitted to stand substantially
as written, at least through the life of the National Industrial Recovery Act.

Yours sincerely, HORACE BoWKER,

Member, Fertilizer Recovery Committee.

JOHNSON COTTON CO.,
Dunn, N. C., December 29, 1934.

Mr. S. CLAY WILLIAMS,
Chairman National Industrial Recovery Board,

Washinqton, D. C.

DEAR SIR, We understand tht the National Industilal Recovery Board will
hold a series of hearings on the operationof major ,odo provisions, and advisa-
bility of amendment or continuation, beginning "January 0, 1035. Since the
pricing feature of these provisions is to be considered first, we respectfully submit
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our request that the Code of Fair Competition for the Fertilizer .(ndustry be
continued in its present form, especially the pricing feature.

The operation of the pricing feature is mutually satisfactory to the farmer or
consumer and the producer. It is fair from the farmer's viewpoint because,
even though the small buyer is not entitled to the same discounts as the large,
he is entitled to know what the difference is and how it is determined. By
using open-price schedules as provided In the Code of Fair Competition for the
Fertilizer Industry the basic price is set out and the applicable terms and condi-
tionstare clearly shown so that anyone can raedily understand it.

The system of making contracts and invoices, except cash, at the basis price
and allowing discounts, according to the discount period in which paid, is a fair
and equitable way of giving proper regard to the buyers for early payment and
proper compensation to the producer for carrying the account after delivery.

It is fair and works satisfactorily from the producer's standpoint because it
eliminates price cutting and giving secret rebates to certain customers to obtain
their business by making it mandatory to set out, with ample notice, the exact
p rice and terms for which they will sell their goods. Yet it gives any producer
freedom to set his own price and terms so long as it is not below the cost of
production. By the provisions that the price must not be below the cost of
production, elimination of granting secret rebates and secret price cutting from
the established price of fertilizer was accomplished. Therefore, the fertilizer
industry was able, for the first time in several years, to operate at a small profit
instead of at a large loss.

By taking into consideration the beneficial effects this pricing feature of the
code has had on the recovery of the consumer and producer, hence national
recovery, we feel sure that you will agree with us that it should be unchanged
so that the good work may continue.

Yours very truly,
JOHNSON COTTON Co.,

By N. M. JOHNSON.

Mr. BRAND. I also have a statement in connection with the price-
listing feature of our code which I would like to have made a part of
the record.

Senator KING. It may be filed as a part of the record.
(Said statement is as follows:)
It is my purpose to state briefly the sound theory that underlies open-price

listing when practiced honestly and intelligently in the interest of manufacturer,
distributor, and consumer.

Circulation of false reports, secrecy, ignorance of the true facts as to prices,
terms, and conditions of sale, suspicion, and distrust lie at the root of most of
the destructive competitive practices that harass business.

Open pricing is a device whereby producer, distributor, and consumer may act
intelligently in making business decisions, particularly as to all matters that in-
volve price. Open pricing does not involve, directly or indirectly, agreement
upon price, coercion to file or observe particular prices, or action in any way
inequitable or adverse to the consumer.

In the fertilizer industry the open-pricing provisions of the code have pro-
foundly and in the public interest decreased fraud and misrepresentation, price
discrimination, destructive price cutting, and even what might be termed "blood-
letting", which in the years 1931 and 1932 nearly involved industry self-destruc-
tion.

WHAT THE OPEN-PRICE PROVISIONS OF THE FERTILIZER CODE AUTHORIZE OR

REQUIRE

Charged with the duty of protecting the common interests of all competitors
as well as the public interest, the executive officer of the National Fertilizer
Association is constituted the administering officer of the open-price-schedule
provisioils of the code. The code specifically controls the conduct only of those
engaged in producing, including importing, fertilizers and fertilizer materials.
Each such producer is required to file with the authority:

1. A statement showing the zones or areas In which he intends to do business,
2. A schedule by such zones of the prices in effect or to be charged for all

fertilizers sold or. offered for sale to dealers, agents, or consumers, together with
the terms and conditions applicable thereto; and
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3. Each producer, simultaneously with the filing of any schedule for any
zone with the secretary of the National Fertilizer Association, Is required to mail
or deliver true copies thereof to other producers in such zone.

Each producer is absolutely free to name in his schedule any price and to
state any terms or conditions of sale that he chooses. He may change his
schedule and his prices as often as it suits his business needs, or as often as the
filed schedules of a competitor evoke in him the competitive spirit to the extent
that he wishes to meet competition.

A producer may not begin to make sales or offers for sale until his schedule
has been filed and the effective date has arrived, which is 10 days from the hour
of filing.

Whenever a producer changes his prices, terms, or conditions, he is required
toprepar . and file a new schedule and serve it precisely as he did the original.
If a changed schedule is filed to meet the competitive schedule of another

producer, the schedules of both become effective at the same date and hour,
provided the schedule filed to meet the competitor's schedule is received at least
48 hours in advance of the effective date and hour of the schedule first filed.
This provision sometimes results in the prompt filing of 2 or 3 to 30 or 40 schedules
to meet competition.

Physical handling of schedules.-Clear-cut definite rules and regulations have
been prepared and printed and distributed to over 1,200 persons, firms, and
their branches engaged in the industry. No set or uniform forms of schedule
is required, but a schedule must be explicit and definite in its contents. The
filer may include any features in his schedule adapted to the needs of his par-
ticular business.

Upon receipt in the filing office, a schedule is stamped with the hour and minute
of its filing. It is immediately checked to determine whether it complies with the
code and the regulations. Thereupon a telegram is sent to the filer advising him
of the effective date and hour of his schedule. Subsequently, and within 24
hours, a printed "List of filed price schedules" is mailed by first-class mail to
every producer who may compete with the filer in a particular zone.

No schedule is denied filing because of faults inherent therein. The "List of
filed price schedules; ' , however, contains a description of any faults contained
within the schedule that require correction. My office receives only a single copy
of each schedule filed, and these are open to the public inspection of interested
parties. The association does not distribute schedules to competitors.

Prices become known almost instantly in the fertilizer-using territories through
the publicity given by agents, dealers, local manufacturers, county agricultural
agents, and other instrumentalities.

Open pricing as an instrumentality of industry stabilization should operate in
the general public interest. In our case this includes the interests not only of the
manufacturer but also of the consuming farmer and of the intervening distributor.
Too many people ascribe to the term "stabilization" the unfair implicationof
unreasonably high prices and fat profits. I do not use the term with any such
connotation, nor are the open-pricing provisions of the Fertilizer Code permitted
to operate injuriously to the public interest,

I have detected in many discussions of price-protection provisions of codes an
innuendo or actual charge that they are used as an instrumentality or contrivance
unduly unreasonably, and unfairly to enhance prices. Stabilization of industry,
effected by lawful and economic processes, contemplates doing those things which
from the standpoint of public welfare should be done coopervi\vely rather than
competitively. If the acts so done do produce stability-,by which I mean
equilibrium between supply and demand in the industry with exchanges of goods
taking place under conditions of efficient operation at a reasonable margin above
cost-the result is in the interest of both the fertilizer industry and American
agriculture, which it is designed to serve. Such results so achieved will not be
the result of undesirable, improper, or unlawful acts of any kind.

EFFECT OF CODE UPON THE INDUSTRY

At least 95 percent of the individual operators in the industry have expressed
approval and satisfaction with the improved competitive conditions that have
been achieved under open-price scheduling. An enormous amount of educational
work has been (lone. A weekly organ is distributed to over 1,200 addresses, and
ad interim other informative material is supplied. At the outset our code was
sent to no less than 25,000 addresses, including all agricultural workers throughout
the United States as well as members of the industry itself.
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It is frequently stated that codes have operated to the injury and disadvantage
of small producers. This allegation is wholly untrue insofar as the fertilizerindustry is concerned. I give a single illustration: Based upon the tax tag sales
of the State of Alabama, comparing the gain in tonnage between 1932-33 and
1933-34 seasons, large companies increased their volume of business approxi-
mately 7 percent; intermediate-sized companies, nearly 52 percent- and small-sized companies, over 112 percent. A similar situation is disclosed by the tax
tag salls of a number of other States, leaving no doubt as to the facts.

EFFECT OF CODE ON THE FARMER

Demand for fertilizer depends upon the income of the farmer and particularlyupon the income of cotton and tobacco farmers. In 1930 fertilizer sales totaled
nearly 8,200,000 tons; in 1931 they had dropped to 6,300,000 tons; and in 1932,
to 4,300,000 tons, in round figures.

The index number of mixed fertilizer prices fell from 110 in 1928 to 73 for 1933.In November 1934 the wholesale fertilizer price index stood at 82, a recovery of
9 points or 12 percent. The index number of farm-products prices fell from 149in 1928 to 70 in 1933, and as of November 1934 it had again attained a level of
102, compared to the 5-year pro-war index.

Between September 15, 1933, and September 15, 1934, the index number offertilizer prices rose 6 percent. In the same period the index number of all
commodities bought by the farmer increased 9 percent, while the index number ofprices received for farm product at the farm increased 28 percent.

It would seem a fair inference from this statement of fact that neither theFertilizer Code nor its open-price provisions have adversely affected the farmer.
That this is true is further indicated by the fact that scores of fertilizer producers
have testified in person in open meetings that they have not received complaintsof overcharges or excessive prices from farmers. Ican say the same for the officeof the code authority and the office of the National Fertilizer Association. The
absence of complaints indicates that the removal of unfair price discriminations,
the improvement of quality that has taken place with a slight betterment of prices,and a general improved business condition has operated to the interest of agri-
culture.

EFFECT OF CODE ON DISTRIBUTORS

There has been some slight complaint, very moderate in extent on the part of
distributors. This has been due largely to the fact that their profit margins havebeen decreased under the more efficient and fairer distribution of fertilizer thatexists under codal as compared with precodal conditions. I think it is a safe
generalization to say that 90 percent of the dealers and agents engaged in thedistribution of fertilizer feel that the code has operated efficiently and fairly to
all concerned.

EFFECT OF CODE ON EMPLOYEES

Without open pricing there is grave doubt that the industry could have met itsincreased wage requirements. According to our best estimates, the wage provi-sions of the code Increased the pay rolls of the industry approximately $4,000,000.
In March 1934 the number of employees showed an increase of 89 percent overthe previous March, and the pay rolls showed a total increase of 108 percent over
March 1933. In passing, I should say that the fertilizer industry is exceedingly
seasonal; on the average, approximately 35 percent of the total distribution ofthe year takes place in the month of March, leaving only 65 percent for the other
11 months.

During April 1934 there was a decline of 30 percent in the average hours worked
weekly by employees, while the average hourly earnings increased 81 percentover April 193N.
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Number of employees in the fertilizer industry

[Based on the firms which report monthly to the Bureau of Labor Statistics]

1933 1934

Number Employ- Number Employ.
of firms eas of firms ees

M ar h ... .. .. ... .. .. ..... ..

M - - - -- - - - 9,078 171 14,769
April ----------..................................... 199 15,621 188 11

Average ------------------------------------------------ ---------- 12,389 ----------- 16,

At present no employee in the industry earns less than 25 cents an hour in the
South, 35 cents an hour in the North and Northwest, and 40 cents an hour on
the Pacific coast. Before the code was adopted unskilled labor in the South
received 14 cents or even less an hour. Some improvement in reducing the
peak labor load of the first 4 months of the fiscal year is becoming apparent, since
for a 5-year period 84 percent of annual sales were made in the first 4 months of
the year, and 80 percent were made during the corresponding months in 1934.

Earnings in the fertilizer industry

WEEKLY EARNINGS

1933 1934

March -------------------------------------------- ------------------------- $9.86 $10.91
April -------- _--------- ---------------------------------------------------------- 9.27 11.86

19.13 22.77
Average, 2 months ------------------------------------------------------------------ 9.57 11.39
Increase:

Amount ------------------------------------------------------------------- 1.82
Percent Increase -----------_ ------------------------------------------------ ---------- 19

AVERAGE HOURLY EARNINGS

Cents Cent~s
March ------------------------------------------------ --------------.......... 0- 33.3
April ----------------------------------------------------------------------- ...... 18.5 33.5

Total ......... -------------------------------------------------------- 41.5 66.8
Average, 2 months ------------------------------------------------------------------- 20.75 33.40
Increase:

Amount -- _---------------------............... ............................... .......... 12.65
Percent ------------------------------------------------------------------------ - 6 ....... 1

AVERAGE HOURS WORKED PER WEEK

Iletr8 llours
March " -------- ......-..................................................... 42.2 33.0
April ------------------ ------------------------------------------ 0........... 43. 35.0

Total------------------------------- ------- 8.s 0s
Average, 2 months ---------------------------------- ..... 42.9 34.0
Decrease in hours:

Amount _ ................. .... .............................. .. ..........- 8.9
Percent-----------------------------------------------21

Pe c n . . . . . . . . . .......... ................. ........ .. . . ..... .. .. ...." 8

Source: Originhm data compiled by Bureau or Labor Statistics. Increases computed by the National
Fertilizer Association Statistical Department.
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NEED OF OPEN-PRIOE SCHEDULINO IN HIGHLY SEASONAL INDUSTRY

To say that 36 percent of the average total distribution of from 4 to 8 milliontons of material is made in a single month inadequately describes the situation.In certain crop areas, where special crops are grown, 90 percent of sales are some-times made in a period of 4 to 6 weeks. This peak arises from the demand of thefarmers for their requirements at the particular time of planting. Months of pur-chasitg and Dreparation of materials and their storage and distribution to con-
venicltpoints are necessary.

Price schedules are intricate documents in our industry; they are not singlesheets, generally speaking, but are from a few to even 30 or 40 pages long, de-scribing not only the prices of hundreds of different chemical analyses, but givingall of the terms and conditions of sale both for time and cash transactions, dis-
counts, compensations, and other features.

Our code provides a waiting period of 10 days and permits any competing pro-ducer to file a schedule to take effect at the same time as the original, provided onlythat the schedule filed to meet it re office 48 hours in advance of the endof the 10-day period; in ot e 0d of 8 days. In the case ofcompanies engaged in n~tinal distribution, schec iust be mailed from theoffices of preparation many cases the head office in Jistant city, to a com-
pany's sales ag I Iroughout the territory.

17a, waiting iod were not providI a filing producer would start sellingimmediately u n issuance of a new sce eb1and thus preem and monopolize
a large part tie business A ,ble I any I terTitory. is would tend
to stifle fair competition r r t n to I omote

Exainina on of our s and *vestgtion fin the industry ill disclose
that the 1 -day waitih period I not be ! to c e or to forp
to raise t cir prices. d t

The ti element involved in Ing f sehe ile upon comp titors andthe stud of such schedules, noc arilv coin I in aiy ses, make a waiting
period ot imp tive in th d ust rT rare more 00 feli ers aed States. mti-tion is len at th res e M'st r c d was too ften do-
structivFor tl purpose ein ti ided Iintood

For dfet purone ad , t)igte d,~e United States is di ided into12 zones nd all op r file ones or subzones Id reflectthe diffe nt econo ditions 4 risi fro 0 action of duff ent crops
in differed sections d e country

The fer flizer code was a pro ctober1, 103 and bee e effectiveNovember , 1933. Since I ate aproxitely ,0 sod es have beenfiled. At th resent mom 2,065 off tive so e lbs are on file- The greatest
number of so dues filed b }$ dter in a. gle Zone in "e period Is 24.
Many company have filed as hig 1 12 to 16. A few hav led only two or
three. The grea t number filed in a single day was 225.There is constan 1 justment of prices, terms, and con' efons in all territories.

A further refection L the utility of open pricing ho waiting period maybe flcaned from the fact £hat.1 excess of 900 di * chemical so-called "analv-ses are prepared and sold to yer# n wd' year. In fact in the zone thatIncludes the State of Florida it is stated that by reason of the multiplicity ofspecial mixtures over 1,500 different kinds of fertilizer are sold in a single year.
In summary, open price scheduling:
1. Gives desirable stablity to the market h.. the interest of both producer

and consumer.
2. Protects if need be the smaller manufacturer by disclosing to him the true

state of competition in his operating territory.3. Removes discrimination as between farmers, so that any one producermust sell a given analysis at a given point at an open price arrived at by open
competition, available and well known to all consumers.

In no sense does an efficiently and lawfully operated open-pricing plan con-
stitute price fixing.'

Senator GoRE. I wish you would state the total output of volume
of fertilizer beginning with 1929 and ending with 1934, and I would
like you to put in the record in connection with the partial statement
a few moments ago.
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Mr. BRAND. I hav it here, but if it is agreeable to you, I will
insert it in the record. (See table above entitled "Total Fertilizer
Consumption in the United States and Fertilizer Used on Cotton.")

Senator GoRF. That will be satisfactory. Do y9u know what it
was in 1932?

Mr. BRAND. It was approximately 4,300,000 tons in 1,932.
I know you gentlemen will want to give special consideration to this

quesion of open-price filing. Price schedules in our industry are not
casual documents. They range from a single page to many pages,
and here is one I should say must have 10 or 12 pages in it.
I am not going into that unduly, except to show it is helpful to

have open-price fixing. We have in the industry at this time approxi-
mately 700 different fertilizer compounds, varying in their content of
phosphoric acid and other materials, and that is one of the reasons
open pricing is so important to us, and so useful to us as an industry.

Another reason is our industry is so highly seasonal; 80 percent of
the product moved out in the months of January, February, March,
and April, leaving only 20 percent to move out it, the other 8 months,
and sometimes in.a sort period of only 8 weeks the whole booking
is completed.

Senator GORE. How much has the price of some particular standard
brand of fertilizer advanced since 1932, giving the price in 1932 and
the price in 1934?

Mr. BRAND. I am sorry I do not have quite what you want, but I
can give something of the picture. I had prepared this statentent
partly, and have been absent so much I did not have time to complete
it, but I can say that in 1919 a price was $55; in 1925, it was $22; in
1927, it was $19. We suffered a loss in the industry that year of
about $22,000,000. In 1929, it was $22; in 1931, $19; in 1933, $14.

Senator GonE. Do you know what it was in 1932?
Mr. BRAND. I do not have that in this particular statement. This

statement was prepared fo another purpose, for a labor brief, and it
was thought not best to put in too many details. However, it is a
continuing curve of that same general base's.

(The following brief table was subsequently submitted to answer
Senator Gore's question more adequately.)

Wholesale prices of typical grades of complete fertilizer

3-8-3 5-8-7 2-12-2
Year (South) (North- (Middle Percent of

price east), we t). 1019 pitcePer ton price Pr 0 (average)
per ton per ton per ton

1919 .........----------------------------------- $55.68 $94.25 $49. 93 100
1925 .............................................. 2280 41.34 28.10 46
1927 .............................................. 19.00 28.09 25.41 36
1929----------------. ---------------------------- 22.40 34 15 26.19 41
1931 ................................----------- 19. 13, 81.3 21.90 36
1933 .................................------------ 14.77 2429 19.10 29
1934 ............................................. 17.35 28.20 20.36 32

Senator GORE. I thought it dropped down into a sort of slot in 1932.
Mr. BRAND. It was probably the same as 1933, when it was down

to $14, and in that year our over-all loss of the whole volume of
business done was $1.52 a ton on a basis of approximately $4,1 00,000.
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'That is an absolute average loss on the whole business obviously be-
cause the farmer did not have the means of purchasing.

Senator Goup. What was the price in 1934?
Mr. BRAND. That same fertilizer was about $16.60 in 1934.Senator KING. I suppose the cost of fertilizer depends on the char-acter of ingredients, some with more acid and others with more

phospliate.
Mr. BRAND. Yes; and this particular analysis I referred to in Sen-ator Gore's question was 3-8-3, which is most extensively used in the

Southern cotton territory.
Of course, the costs rose more after the war, and especially on ac-count of the cost of the ingredients that were imported.Senator GORE, Do you know what the price on that grade of fer-

tilizer you referred to is at the present time?
Mr. B RAND. I would say it was around $19, varying over the belt,because in some sections they do business still on a dealer basis,whereas mos, of the country has gone to the manufacturer-to-farmer

basis.
Senator GoRE. The proportion of the cost due to labor is rather

small?
Mr. BRAND. Yes; labor is rather a small ingredient and the great-est ingredient is the material. However, we now have excellent pot-

ash produced in this country and about 60 percent of it is produced in
this country; the remainder imported f'oin abroad. Nitrogen is pro-duced in this country, but some of it is still coming from Chile. Wedo-not have any control over those prices, and we have to pay them
whether we wish or not.

I would like to say there are about 2 million farmers that usefertilizer in the 6 million farmers in the country. If we used fertilizer
at the rate England does, we would use 10 million tons; if we used itat the rate France does, we would use 25 million tons; or at the ratethat Germany does, 63 million tons. So you see we have a great
future consumption for the benefit of agriculture.

Senator GORE. And if we do not stop soil erosion we will have to
use that much.

Mr. BRAND. Fertilizer is a great factor in stop ping soil erosion.
Soils that are not fertilized erode infinitely more tfian soils that arefertilized, both on account of the plant production and o, account ofthe effect of collodial condition of the soils.

I have many things I could say, but I would rather, if you willpermit me, in addition to putting the statement in the record uponprice filing, which has already been entered, to file an additional
statement which includes some tables showing how many pricesche(lules have been filed, and things of that sort, and I would like
to include that in the record.

Senator KixG. There being no objection, that wil! be permitted.
We thank you very much for your statement.

(Said statement is as follows:)
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EQUITABLE PROPORTIONAL VOTING REPRESENTATION

Not only is the Code Authority of the Fertilizer Recovery Committee composed
in a manner equitably and fairly to represent the whole industry in the United
States, but the producers in the several zone have been provideil with a plan of
voting representation based upon princip!cs accepted by and satisafactory to
them.

In the code authority meetings each individual has one vote whether he repre-
sents a company doing 1,000 tons of business annually or 300,000 tons. In the
12 zones a different method prevails because it was felt by the industry that some
weight should be given to the number of laborers employed by a firm, the amount
of its investment, and the volume of its business. However, an arbitrary maxi-
mum of 12 votes is imposed upon each member irrespective of the volume of its
business or the number of its employees or the amount of its investment.

The Fertilizer Recovery Committee directed ine to take appropriate steps to
devise for each zone, under the code of fair competition, fair and equitable voting
representation for each company doing business in each zone.

After considerable study of the problem it was determined that the require-
ments of the Code could be met by basing the vote upon the following factors:

1. One vote for each parent company or firm by reason of the fact that it does
business in the zone.

2. One vote for each factory and/or sales office in the zone, provided, however,
that the maximum number of additional votes from the operation of this provision
shall be three.

3. One vote for each acidulating plant in the zone.
4. OWe vote additional for each complete fertilizer plant in the zone.
6. In addition to the votes arising from the operation of the factors named

above, votes based on tonnage sold during the previous year ended June 30, to
be competed on a scale determined to meet the different volume of business in
each zonc.

No company shall under any circumstances have more than 12 votes.
In zone voting affiliated groups shall have only one vote by reason of the fact

that they do business in a zone, irrespective of the number of subsidiaries. A
subsidiary company is one in which at least 61 percent of the ownership resides
in the parent company.

To facilitate supplying the needed facts the following additional information
was given to each producer with the form that he was asked to fill out.

Under (a) and (b) of factor 2 of form A, following, you should list the location
of all facilities, even though the number of votes under this factor is limited. In
listing "complete fertilizer plants", factor no. 4, the location of the plant should
be listed under 2 (a) and 3 as well as under 4.

In order to be entitled to a vote, a sales office should meet the following require-
ment s:

1. It should be designated by the company as a sales office.
2. It should be the office of a sales manager, district sales manager, or other

person filling the general functions of such person.
3. It should be an office where sales are made.
4. An office at which a salesman is located, even though he spends all or a part

of his time making sales, would not be a sales office as defined herein.
In the space for tonnage sold to dealers and consumers, factor no. 5, it is im-

portant that information by States on bulk and bagged fertilizer be furnished.
Exchanges and transfers should not be included in the figures.

Since the votes on a tonnage basis cannot be computed until the tonnage scale
for the zone is determined at the zone meeting, the votes under factor 5 and the
total votes will be computed by the Association's office.

The data asked for herein are required immediately for voting in zone meetings.
Information of a confidential nature will be kept in strict confidence In accordance
with the uniform practice of this office.
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FORM A

THE NATIONAL FERTILIZER ASSOCIATION

616 Investment Building

* Washington, D. C.

Date ----------------------------------------

Company name -------------.-------------- Address -----------------------

Company representative -------------------- Title -----------------------
If 51 percent or more of the capital stock is owned by another company, insert

the name and address of the parent company here:

Parent company _------------------------- Address --------------------
Number
of votes

1. D oing business in zone (1 vote)-...................... ............. .....
2. (a) Dry-mixing plants, location:

(b) Sales offices, location:

Total votes, not m ore than 3 ......................... ......
3. Acidulating plants (1 vote each), location:

4. Complete plants (1 vote each), location:

5. Total tonnatge sold to dealers and consumers during year July 1, 1932,
to June 30, 1933, as itemized below:

Zone 8: Bagged Bulk Total
Tennessee ----------------------------..... .. .. ... . . .
Alabama --------------------------------------------
M iss is sip p i ... ......... ......... ..... .... ........ ...... ...
Florida, west of the Apalachicola

R iver ---------------------
Louisiana, east of the Mississippi

R iv e r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
T otal Zone 8 1 -... .. . .. . .. . .. .. .. . .. . .. . .. . . . . .
T o ta l v o tes I . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . .

For the information of the Finance Committee, the names and addresses of tle
Fertilizer Recovery Committee, the code authority, are supplied herewith.

Officers: John J. Watson, chairman and member, International Agricultural
Corporation, New York, N. Y., Maj. Ovid E. Robeorts Jr, National Recovery
Administration member, Washington, D. C., Charles J. Brand, member, Secretary
and executive director, Washington, D. C., Josephine M. Feeley, assistant secre-
tary, Washington, D.C.

Zone 1: George V. Savitz, Boston, Mass.; and E. 11. Jonet, Waterbury, Conn.
Zone 2: Horace Bowker New York, N. Y.; J. S. Coale, Philadelphia, Pa.; T. E.

Milliman, Buffalo N Y.; h. H. Westlake, N. Y.
Zone 3: B. H. Brewster Jr., Baltimore, Md.; C. F. Ilockleo, Baltimore Md.;

W. W. Price, Smyrna, Del.; W. E. Valliant, Baltimore, Md.; Charles J. Brand,
Washington, D. C..

t To be computed by the association.
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Zone 4: 0. F. Burroughs, Norfolk Va.; A. L. Ivey, Richmond, Va.; Oscar F.

Smith Norfolk, Va.; Thomas H. Wright, Wilmington, N. C.; W. T. Wright,

Norfolk, Va.
Zone 5: J. R. Hanahan and A. F. Pringle, Charleston, S. C.; J. D. Prothro,

Aiken, S. C.
Zone 6: H. B. Baylor and J. E. Sanford, Atlanta, Ga.; A. D. Strobhar, Savan-

nah, Ga.
Zone 7: W. L. Waring, Jr., Tampa, Fla.; R. B. Trueman, Jacksonville, Fla.

Zone 8: E. A. Brandis, Troy, Ala.; J. W. Dean, Knoxville, Tenn. (vacancy).

Zone 9: P. 11. Manire, Marshall, Tex.; C. D. Shallenberger, Shreveport, La.

Zone 10: J. A. Miller, Louisville, Ky.; L. W. Rowell, Chicago, Ill.; H. Albert

Smith, Columbup, Ohio.
Zone 11: George A. Clapp, North Portland, Oreg.

Zone 12: Weller Noble, Berkeley, Calif.

RESULTS OF OPEN-PRIcE FILING AND WAITING PERIODS IN Tfln FERTILIZER
INDUSTRY

1. Enforcement of the Code provisions.--Code provisions can be enforced by a

code authority without placing an undue burden on the National Recovery

Administration.

TABLE I.-Complaints in the fertilizer industry Nov. 10, 1984-Dec. 81, 1905

Refeed
to Na-

Classification of complaints Piled orcls Pending MUM
Adwinis-
tration

Deviating from price schedule ------------------------------- 180 1 0 0
Selling below cost ..... ............................... 8 4 0

Other trade practices........................................ 283 281 0 5

Total ............... ......... 4.... ' ...... "

, "Adjusted or closed" des iot include more warnings. it means, at least, sigping a future compliance
agreement.

Oeemplaint was referred to the National Recovery Administration m it required an official inttqre-

tation of a disputed provision one complaint watreferred to the National Recovery Administraton as it

arose from bids filed with the federal Government.

These results were accomplished before an enforcement setup had been

approved. With 12 zone committees authorized (beginning Jan. 2, 1395) to

hear complaints, more effective handling of complaints should be possible.

II. Competition.-Open-prtce filing with a waiting period has not eliminated

c6ipbtitloh either In prices or in quality. -It has partially eliminated numerous

undesirable and dishonest competitive practices.
A. Total schedules filed, 19834 (table II-A, line A).-Experience in this Industry

indicates that prices have not been fixed but are constantly changing. Each

schedule filed indicates a change in price, in discounts, or in other conditions of

sale which affect true price. The number of schedules filed Indicates that no

coercion and other alleged abuses have prevented numerous changes. Waiting

periods are not necessary Improperly to influence price.
B. Schedules filed to meet competition, 19.4 (table II-A, line B).-Sdheduleis

filed to "meet competition" must actually meet competitive schedules. If they

do more they are not so classified. The table below indicates only those schedules

so classified. Observation. indicates that filing of a new schedule for an area

causes an influx of schedules from competitors, only a small part of which are

marked to "meet competition." Therefore the following table indicates only a

small part of the direct competition.
The fertilizer industry is extremely seasonal (see table VI) 08.4 percent of the

total tonnage for 1934 having been sold in February March, and April, and 33.5

percent In March. This factor must be considered in comparing the monthly

totals of schedules filed.

129782---"&-4T
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TABLE II-A.--Price schedules filed in the fertilizer industry Jan. 1, 198 -Jan. 23,

(A, total schedules filed; B, schedules filed to meet competition]

Zone 1:
A ....... 135
B ....... 83

Zone 2: A....155
B....... 33

Zone 3:
A -- 190

B97
Zoue 4:

A ....... 10
B ....... 24

Zone 6:
A. ... 73
B ....... 6

Zone 6:
B--------61A ....... 61

Zone 7:
A ..... 28

Zone 8:
A ....... 86
11-- 25

Zone 9:
A...- 50
B ....... 22

Zone 10:A ...... . 6
B ....... 0

Zone 11:
A..... 33

Zone 12:
-341

Zone 2PR:
B ....... 0

Total for all
zones!.::::::

160
93

185
110

24
162

176
87

89
27

162
46

34
7

133
43

47
28

37

8

2
1

1,8

676

38
6

103
41

158
72'

73
12

2

66

16
1

104
46

8
0

183
110

12
1

68
8

0

830

33
7

26'
6

45
9

61
24

8
2

11
3

19

21

3

1
0

69
8

8
0

18.
0

0
0

4 1
0 0

95 44
61 12

170 76
116 15

127 124
73 68

57 40
12 26

71 39
23 6

34 28
0 10

60 65
23 33

6 14
0 12

22 216
0 161

0 4
0 2

7 101 0

3 0
0 0

310 1 .93 66263 1 6 309

,8
0

61
14

79
16

53
0

28
11

8

26
0

35
11

13
2

42
10

7

41
41

5
2

14
7

36
24

89
67

28
3

34
11

39
4

18
4

42
11

16
8

9
0

12
2

81
7

10
4

894 1 618 1 406
86 297j 162

9
0

10
0

101
46

35
11

43
14

21
4

58
43

4
0

6
0

2
0

36
a

10
7

133

96
70

85
47

78
49

95
28

50
21

61
5

13
5

60
31

28
.11

18
1

3
3

62

607
268

9

109
43

114
46

30
2

35
4

5
14

it
1

22

36
121

171
110

3
0

10
2

1
0

662
28

i 8chedules covering special mixtures, manures, peat, humus, lime, and phosphates have been omitted.

C. Prices of a producer frequently change.-Open-price filing and waiting
periods do not prevent price changes by the manufacturer. Many manufacturers
file several schedules during the season. Some small manufacturers may use only
one schedule, but many file several, As approximately 10,000 schedules have
been filed since November 1, 1933 the effective date of the code, no detailed
analysis has been attempted, but the following table gives selected examples.

672
309

398

1,340
678

1,144
457

543
141

699
147

287
40

812
347

237
101

800
438

119

104

61
16

• 342
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TABLE II-B.-Shedules filed by single producers in I area Jan. 1, 1984 to Mar. 81,
1984,4 selected producers, selected areas

Zonel, sub- Zone2,sub- Zone3,sub-
zone A zone A zon I Zone 8

Largo producers: 8
L d A ------------------------------------------------- 2 5 4 4

B ---------------------------------------------- 625

Medium producers:
L------ ------------------------------------------

8- ............ ...........
........ ....... ........ ....... ............. ... .. . . .--- -- -- - - -- -5 ............

- - -. . . . . . ..---------------------------------------------------- 6----------...

Small producers:
T ---------------------------------------- 

3 ............
Tj ---- --- ---- --- --- ---- --- --- ---- --- --- 6-- --- ----... ... ... -... ... ...
V -- ---- ---- --- ---- ---- ---- --- ---- ---- --- ---- ---- ---.... .-.. .... ...

---------------------------------------------------- --------- ------------ ......
w ............... ........................::::::::: ............ ....... . ........... 2

y ------------------------------------------- ------ ------------ -----...... 2

1 77.9 percent of the total sales of mixed fertilizer (see table VI) occur during the period used.

III. effect on prices.-Open price filing and waiting periods do not enhance

prices .Despite the increase in wages paid to labor, and other increased costs,

and during a time of generally increasing prices, in the period that this system

has-been in effect. (Nov.e. 1933-December 1934) In the industry, the price of

fertilizer has advanced less than that of other commodities bought by farmers,
and less than that of all other commodities.

TABLE 1I-A.- Comparative commodity prices September 1983-January 1984

Mixed ferti- Price received Price paid by All commod-
lizer N. F. A. for farm prod- farmers for ties at B. L.
wholesale in- ucts, B. . commodties . wholesale

dex (1928- index (1910- A H: index (192-
28-100) 14-100) (1e91-14 x 100)

1933Be, 
116870.1

September--------------------------------- 70.2 01187.
October ..........------------- _------------ 70.2 8 110 71.2

November ........................--- ------ 70,9 80 116 71.1

December .............. .................... 72.8 78 A, 70.8

1034'
January ..........-- -------------------- 74.6 .77, 117 72.2

February .............................. -75.8 83 10 73
Match ....................................... . 75.9 ' 84 120 73.7

Arch---------------------------------------- 7.9 82 120 73.3
M-76.6 82 121 73.7

78. 9 88 121 74.0

June _----------------------_--------_-- 76.1 86 12 74.0

July ------------ ----------------------------- 7.3 95 122 70.4

August --------------------------------------- 76.3 96 128 76.4
ASepem e ....................................... 74.6 103 120 77.06

September ------------------------------------ 74.6 102 120 76.5

November ..................................... 76.0 101 120 70.7

ecember ---------------------- _------ - 76.9 101 126 76.7

1935 76.5 107 12
january -------------------------------------- 7. 1 108 128 7 &

February ...................................... 7a.a1 Ilb 127 7)

March .......................................... 7 11012

I Not available,
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TABLE III-B.-Comparative prices of commodities bought by farmers compiled bg
the Bureau of Agricultural Economics (1910-14=100)

1933 1934

Sept. 15 Dec. 15 Mar. 15 June 15 Sept. 15 Dec. 15

Fertilizer ---------------------------- 99 102 104 104 105 105
Farm machinery ------------------------ 139 140 142 144 146 146
Equipment and supplies ....---- ---- 106 108 108 Ito 100 110
Feed -- _---_---- ----------------- 90 80 91 97 122 132
Seed - . . ..--------------------------------- 1 11 119 115 162 162
All commodities used in production ------ 114 114 119 121 129 131
All commodities used for family mainte-

nance -------------------------------- 117 117 121 122 123 122
All commodities bought -- ------------- 118 110 120 121 126 126

IV. ,Small and medium volume producers benefited.-Open price filing with a
waiting period has improved the competitive position of the small and medium
volume producers of fertilizer. The improved knowledge of competitive market
conditions, tile lack of surprise and the ack of opportunity for misrepresentation
has enabled t~iee classes of producers to increase their comparative sales volume

TABLE lV.-Percontage increase in, volume of sales, 1984 over 1983 based on tax tag
sales

MlsilTotal per-
Alabama Ocorgia Tl~s 'exas' centegei increase

Producers:
Largo- ------------------------------- - 0.9 29.2 70.0 68.1 27.0
Medium ..................... ------------------- 1.8 65.5 10.8 73.3 1 0.8
Small ---- ------- ------------------- 15.5 49.4 68.6 108.8 64.0

V. Waiting periods and prices.-In industries with stable raw material and
labor costs, and particularly in industries such as the fertilizer industry, where
producers usually contract for a season's anticipated material requirements in
advance, the benefits of reduced costs reach the consumer without additional
delay.

Teiis Is particularly true in a seasonal business. In the fertilizer industry 77.9
percent of the total business Is done In the first 4 months of the year, The next
highest nonseasonal month, September 1934 accounted for only 4.5 percent.
(See table VI). That raw-material prices are stable during the effective season
is shown by the following table.

TABLE V..-Fertilizer raw material prices, wholesale (prices as of middle of each
month)

Murite O ottnse
Fertilizer Superphos- Ammonium rash 3 o t

(raw materl, phato 2(16 sulphate p8 pierce t meal s 1 (41
ais I N.F.A. percent bulk, (domestic KC , In percent
index (1920- lBaltimore bulk, per In Memphis

28-100) per ton) cwt.) batgsoner per ton)

1933
September .....---------....... 3. 3 $7.00 $1.20 $33.25 $17.00
October ... ................ 64.3 7.60 1.20 33.25 16,00
November. ................. . 65.3 7.60 1.20 35.29 20.00
December ...................... 65.7 7.50 1.25 35.29 19.50

1 Based on the prices of 17 raw materials, welglhted for quantity used.
8I representative commodity rom each of the 4 groups.
S Duo to competitive demand in food price particularly subject to fluctuation this year only in higher

priced, special crop fertilizer (tobacco, etc.).
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TABLE V.-Fertilizer raw material prices, wholesale (prices as of middle of each
month)-Continued

Fertilizer Suporphos- Ammonium Murlate of Cottonseed
r a t potash (80- ineal (41

(raw materi- phate (10 sulfate $5 percept percent
als N.F.A. percentbulk, (domestic KCL, In
Index (1926- Baltinore bulk, per bags per  Memphis

28=100) perton) cper ton)

........... 67.0 $7.50 $1.25 $37. 10 $21.76

February ....--------------------- 67.5 7,50 1.25 37.15 24.00

March --------------------- 67.7 7.0 1.25 37'15 24.60

Marlh -------------------------- 7. 7.50 1.25 37.16 23.00
....... 4.7 7.50 1.18 28.71 21.75

May---------------- -------- 47 75 1.18 2.7 23sJu o .................. 6,. 8.00 1.25 2.1 5

June ---------------------------- 8.00 1. 5 28.07 R 00

August -------------------------- 65.8 8.00 1.20 20.8 36.00

September --------_ .4.9 8.00 1.20 20.3.

Seteber---------------------- 065.2 8.00 L 20 22.00 3.0October....................... 065.52 8. 00 1.20 22. 00

November ........ ........ 65.5 1.20 22.00 37.00

December ...................... 65.8 8.00 1.20 22. 00 38.50
1935

January ....................... 13L 7 8.00 1.20 r 92.A0 36. 50

VI. Seasonal sales in fertilizer industry.--The fertilizer indiistry Is highly

seasonal. Accurate records of months sales are available in 17 States.
Crop seasons, deterioration in farm storage, bulk and other factors are con-

tributing causes.
The adoption of P)rice schedule filings and waiting periods have not materially

affected tth s.
Sales of mixed fertilizer

Tax tg sales In 17

Tax tag sales In 13 States, based July 1 fiscal years 1920-30 States, calendar
year 1934

Month Perent Tons Percent

January .......................... ......................... 
89 3246 | .9

February ........................ ........................... .;, 148 3.9

March ............................................
, , ' 800 34 21.0

April .................................................................-- 
4 ---- -- 1 0

Total, 4 months .................................. ........... 8447 2,987,276 77.

M a y .....................
3... ... . ..- q ...... 7' ------------ 3 , 92 180 ,379 4 .7

June ----...............................................; ---- 50,7---1--.3 1 8, .
July............................................. 

. I,12,5 .

August ---------- ------ --- -- ....--- --:1.00 103,240 2.1

Sopteme.. -................................ .............. 2.95 172,4 4.

October .................................................
2.27 130,1 33 3.3

Novem ber --- -- --- -- -- --- -- -- --- -- -- --- -- -- --- -- --.-... 4 '98, 04 2.36
December ............................................................ 2.Q 9,974 2.3

Total, 8 months ........................................ 16. 53 851,594 22.1

Orand total ............................................ 100.00 3,838,870 100.0

Industries, including the fertilizer industry, are continually clamoring for less

Government regulation and more self-government. The code authority of the

fertilizer Industry through its executive director and his staff is seeking to pro-

mote self-government In a constructive, pubic-spirited manner. Through Inten-

sive education-by means of a weekly organ and scores of meetings the business

and social benefits of fair competition and clean business practices have been

Ta'he industry recognizes that the code has conferred certain limited rights of

self-government to a degree previously unhoped for. The code authority is a

lar representative body; its administrative committee, though smaller, is like-

wise truly representative In that all members of the code authority, through a

rotational plan, serve for a part of the year on the administrative committee.
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The whole objective of the code authority's work is to brinq about lawful and
constructive practices. Without in any sense indulging in price fixing, the pur-
pose is to prevent destructive price cutting in order that the Industry may supply
the farmer with commercial plant food of high quality at reasonable prices and
at the same time pay its lab ,;- reasonable wages for working reasonable hours
and still earn a moderate profit.

Senator LA FOLLETTE. Mr. Johnson is the next witness. Will you
please come forward?

STATEMENT OF A. SIDNEY JOHNSTON, REPRESENTING THE
PIONEER COOPERAGE CO., OF ST. LOUIS, MO.

(The witness, having been duly sworn by the chairman, testified
as follows:) ,

Senator LA FOLLETTE. Will you please give your full name to the
reporter, and state your connection?

Mr. JOHNSTON. My name is A. Sidney Johnston, and I am vice
president of the Pioneer Cooperage Co. of St. Louis, Mo. I also am
vice president of the Associated Cooperage Industries of America,
which is a national association of the cooperage industry, which indus-
try normally employes some 12,000 men in the production of staves
and heading in the Southern States of the United States, and in the
assembly of finished cooperage in various States throughout the
countr.y.

Ourindustry, fortunately, we think for it, is not itself at the present
time under any N. R. A. code.

While I am not in the employ of the cooperage association, being
primarily in the cooperage business, I have spent more than half of
my time ,during the past year in working with the N. R. A. in an
effort to evolve a code under which our industry might reasonably
operate.

Senator KING. Is there a code now?
Mr. JOHNSTON. There is no code. Our members are operating to a

certain extent under the P. R. A. and to a certain extent under vol-
untary agreement under which it is maintaining the average wage
and hour schedules in the lumber and timber products industries of
which it naturally is a part.

Senator KING. There has been a code for the timber-products indus-
try.

Mr. JOHNSTON. Yes, ther. is.
The reason for our request to be heard is to call particular attention

to provisions of N. R. A. codes for the (1) Distilled Spirits Industry
(Code No. 3); (2) Distilled Spirits Rectifying Industry (Code No. 7);
(3) Alcoholic Beverage Wholesale Industry (Code No. 6); (4) Alcholic
Beverages Inporting Industry (Code'No. 4); all of which codes dis-
criminate against the cooperage industry, and grant a monopoly
to the glass-bottle industry in the distribution and sale of distilled
spirits.

Through time immemorial, up to the advent of prohibition, barrels
and kegs were standard and natural containers, not only in the storing
and aging of distilled spirits, but in the transportation, distribution,
and sale of these commodities. The best estimates obtainable
indicate that before prohibition, more than 70 percent of all distilled
spirits were distributed in bulk.

Although the use of cooperage in the natural aging of moonshine
liquor continued throughout the prohibition era, its use in the dis-
tribution and sale of such spirits was, for obvious reasons discon-
tinued, largely in favor of glass mason jars, jugs, and 5-gallon cans.
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The production of staves and heading for cooperage necessary
to the proper aging of liquor resulted incidentally, but as a matter of
necessity,, in the production of a large part of the staves and heading
naturally used in' smaller barrels and kegs manufactured for the
distribution and sale of such spirits.

Thus, with the repeal of prohibition, the part of the cooperage
indu try which; survived, expected, and felt it had a right to expect,
the opportunity of at least competing fairly for business in a field
naturally and peculiarly its own.
.,.It developed, however, that under the guise of law Tenforcement, and
protection of the, revenue, this opportunity was to be arbitrarily:
denied this industry ag a iiiatter of Government policy. This Wa
accompished in the following manner:On November 26, 19'33, the Code of Fair Competition for the'
Distilled Spirits Industry was signed by the President of the Vnjted
St#s Articl VI, section 1, of this,.code reads:

Bottling -Mt~ebero of the industry shall sell or dispose of, distilled sl)irU*, ian
lottIgs s ,y, except, oi f se, ofpl¢ to r etier5 ot ,blenders, e to.disp.1.B rie8or
ote iiAenc*es6era4W d lnd diintained by any State or p011ti~al AUbdivisioll thee-6

f"'draf6r b*port, 'or for, hipmiits' ii bond. ' Nothing in -this sectidi lshallrestiot
the, ale- or other disposition of vaidhoise recel~ts. ebverin ?distilled spirits, Ai
bond provided suph, rqoepts rvvfqire, the' bottling, of distilled spirit$, prior q
removal from the warehouse.

On December 0,, 1933, the Code of Fair Compttin for the Pitdller
Spirits 'Rectifying Industry was. approved 'by the President, of the
United States. "A icle I section 1 of th S code contains r aly
tie same provisions.' '

The Codes of Fair Competition for theAlcoholic Beyerag W esale
and Importing Industries contain a similar provision. -- ' 1 •

Article II in each of these codes, which give definitions of terms, does
not define the term "bottle.'

However, on May 7, 1934, the Federal Alcohol Control Administra-
tion, over the signature of J. E. Choate, Jr., director, sent out ten-

p orary regulations no. 22, entitled "Definition of: Bottle." This
regulation reads as follows:,

As used in the Codes of Fair Competition for the Distilled Spirits Industry,
the Distilled Spirits Rectifying Industry, and the Alcoholic Beverage Importing
Industry, the word "bottle" hereafter means any container having a capacity
not exceeding 1 gallon by liquid measure by United States standards.

By this definition, it was not confined to glass, but was limited to
containers not in excess of 1 gallon in capacity.

Senator KING. Not in excess of what?
Mr. JOHNSTON. Not in excess of 1 gallon capacity.
Senator KING. That would lihnit it to glass, would it not?
Mr. JOHNSTON. It would practically limit it to glass.
Senator KING. Because you do not make containers limited to a

gallon.
Mr. JOHNSTON. There are a few made of that size, but it is incon-

sequential.
"hen on June 6, 1934, the Federal Alcohol Control Administration

issued Bulletin No. 75, paragraph 2 of which reads as follows:

The term "bottle" is defined as "any container for distilled spirits, Irrespective
of the materials from which made, and having a capacity not In excess of gallon."
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-On June 18, 1934, the Seventy-third Congress approved PublicResolution No. 40 (H. J. Res. 370), authorizing the Secretary of theTreasury to prQscribe regulations (1) to regulate the size, branding,marking, sale, resale, possession, use, or reuse of containers of acapacity of less thap 5 wine gallons designed or, intended for use forthe sale at retail of distilled spirits.
Acting, on this authority, the Secretary of. tiM Treasury issued its,Regulations No, 13, effective August 1, 193.4, and under article 1,sectioh (e), these regulations defined" ottle ',as allows:

r4lqu6f bottle shall rieai aiy [ seontaiiher for'paokaging distilled sphrits'forsale at retail, of 'a capacity of oie-half pint or greater, conforvming to these regu-lations and to the regulations prescribedby the Fedoral.Alcohdl Control Adminis-tration, the regulations in that regard heretofore rpromulgated by the FederalAlcohol Control Administration being hereby adopted ' a part of these regula-tl6n3.
"here the term bottle is defined positively fts a glass container.In August 1934 the Associated Cooperagd Industries of Americawrote the Treasury Department asking whether or not the sale ofdistiled splits in I-allon wooden containers would be prohibitedafter November 1. The association received an answer dated August29, 1934, signed by Mr. Arthur J. Mellott, Deputy Commissioner.

Paragraph 3 of Mr. Mellott's letter is quoted-herewith:
To reply to your inquiry as to whether or aot the s419 of distilled spirits In

united, to paragraphh 1, article II1i whichprovides that' ont and after November 1,distilled spirits may not, bp sold at retail in containers Qf pnphalf pint capacity orgreater, other than liquor bottles, provided that' upon application by a rectifier orwholesale liquor dealer the district supervisor in his discretion may issue an appro-priate pdrnlit authorizing the rectifier or wholealet liquor1dealer to procure anduse containers other than liquor bottles for the packaging of liquors cordials, andsuch other specialties as may be specified from time to time by the c ommissioner.
Thus have these code provisions and regulations forced the woodenbarrel and keg out of the picture, usurping a natural and legitimatemarket for the wooden barrel, not through fair competition, butthrough arbitrary regulations. But this apparently was not enough,Article III, section 3, of Regulations No. 13 reads as follows:
No distiller, rectifier, importer or wholesale liquor dealer shall use any liquorbottle except for packaging distilled spirits, or resell any liquor bottle except inconnection with the sale of its contents or divert any liquor bottle from his own

use except upon application to and authorization by'the Commissioner.
Senator LA FOLLETTE. Who is this regulation issued by?Mr. JOHNSTON. It is issued by the Secretary of the Treasury inpursuance of the power granted by House Joint Resolution .370,Public Resolution No. 40, passed by Congress.
SenatorL& FOLLETTE. It has nothing to do with the N. R. A., as I

understand.
Mr. JOHNSTON. Not directly, but it is tied in with the controlauthorized of the distilling industry, and thereby against the cooperage

industry.
Senator LA FOLLETTE. I understand, but your complaint, it seemsto me, is directed against another branch of the administration.
Mr. JOHNSTON. Against the F. A. C. A. The reason I am goinginto thi particularly is that the Seventy-third Congress did give theSecretary of the Treasury authority to regulate the size, title, mark-ings, and so forthfor containers. The regulations that the F. A. C. A.
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operates under definitely control and prohibit the use not only of

packages between 1 and5 gallons, but all packages over 5 gallons,

the 2 being tied in together. It does not take much time to give you

the complete picture there, if you will permit me to proceed.
The associated Cooperage Industries of America wrote the Com-

missioner requesting information regarding the reuse and resale of

whisky bottles. On August 29, 1934, Mr. Arthur J. Mellott, Deputy
Commissioner of the Treasury Deprtment, replied as follows:

i a"sWerTtq your question as te whether or not hotel andi tavern keepers are

required uinder the law tobreak or deptr6v bottles which have bten emptied, you

are advised that the regulations provide that bottles may not be reused or sold,

and possession of empty bottles by persons other than those who emptied same,

is illegal except in the case where bottles are being gathered up for the purpose
of destruction. Obviously, if the law prohibits the resale or reuse of the bottle,

it should be destroyed.

In other words, if you drink a pint of whisky, you must immedi-

ately destroy the bottle or you are violating the law.
Senator KING. Is that the law now?
Mr. JOHNSTON. Yes; it is.
Thus for every bottle destroyed, of course, another glass bottle

must be manufactured.
At the present time there seems to be some doubt in the Treasury

Department regarding its right to issue these regulations under

Re lutign No. 40 .of. the, Sevepity-third Q0o'gre"e, ts tiere l ben
introduced and is now pending before your Senate Finance Com-

mittee, Senate Joint Resolution No. 57, to amend Public Resolution

No. 40 (H. J. Res. 370) in such manner as to specifically empower the

Secretary of the Treasury not only to regulate the size, but also the

design, type, and construction (including methods o# closing and

,opening) of containers designed or intended for use for the sale of

distilled spirits at retail.
Senator KING. I am in harmony with Senator La Follette. I do

not understand what we have to do in dealing with this N. R. A.

problem, with regulations made by Mr. Mellott or the Secretary of

the Treasury unless they are of course tied in with and are based

upon some conduct of the N. R. A.
You would not attempt, it seems to me, in this legislation, to deal

with the Secretary of the Treasury,
Mr. JOHNSTON. After all, the primary thing of importance to us is

the bottling provisions of these codes that the F. A. C. A. has enforced.
Senator KING. I think that would be germane to this inquiry.
Mr. JOHNSTON. I will leave out anything further in that connec-

tion then, and proceed with my statement on the other question.
These bottling regulations in the codes and the Treasury Depart-

ment rulings were issued under the guise of tax collection and for the

announced purpose of eliminating the bootlegger. These regulations

have not accomplished their purpose, and the following facts and
figures from the Bureau of Internal Revenue are given as proof of

that failure:
Tax paid withdrawals of domestic distilled spirits for 1934 were

62,469 695 gallons. During the years 1912 to 1916, tax-paid with-

drawais averaged approximately 130,000,000 gallons per year. In

other words, the legal liquor industry sold in 1934 less than one-half

of the yearly average before prohibition, despite the fact that the

country has gained 23,000,000 in population.
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Director Choate of the Federal Alcohol Control Administration,
speaking of bootlegging,'has said:

It seems probable * * * that the bootleggers are 1]ow turning out front
their stills alone, not counting smuggling and alcohol-divertings, a quantity of
spirits which cannot be much less and may be more than we drank before
prohibition.

Senator KING. Let me see if I understand you., Do you co'itend'
that if the coopeige business had not been interfered with by these
codes, or rather, if those who manufacture barrels were permitted to
use barrels rather than glass, the situation would have been different?

Mr. JOHNSTON. Yes, sir; very much different.

Senator KING. Do you understand under the code you may tot,
even if you desire, use barrels?

Mtlr. JOHNSTON. You cannot use them for distribution and sale-
except, for industrial uses, and to State control agencies.

Senator KING. If I should buy a barrel of whisky, could I have it,
in a barrel?

Mr. JOHNSTON. You cannot do it legally.
Sefiator KING.1 I Canobtain'a barrel of beer, but not of whisky; is

that it?
Mr. JOHNSTON. That is right.
Senator KING. What is the, reason they distinguish them? There

may be a valid reason. .

, Mr. JOHNSTON. It is a policy based on a theory of law enforcement
and tax collection, and those words are about all we have been able
to get out of the F. A. C. A. as to the reason for prohibiting the use of
the barrel.

My thought is I should not only show the fact of monopoly, but also
show whether there is any justification for it, and also show thev justi-
fication for permitting the use of bulk packages which would largely
be cooperage.

Senator KING. The N. R. A. action is based largely oil the views of
Mr. Choate.

N11'. JOHNSTON. I do not think so.
Senator KING. Why should we blame Mr. Choate, if there is any

blame, rather than the N. R. A.?
Mr. JOHNSTON. I understand these codes were developed by an

interdepartmental committee, 1 from the Department of Agricul-
ture, I from the Department of Justice, 1 from the Treasury Depart-
ment, and 1 from the Bureau of Commerce, and Mr. J. M. Doran
who at that time was the United States Commissioner of Alcohol.

Senator LA FOLLETTE. Your complaint may be very legitiate-I
am not passing on that, because I am not sufficiently familiar with it-
but it seems to me it is directed against a certain policy which has
been adopted by the Government in an effort to enforce the collection
of taxes and to suppress illicit liquor.

Mr. JOHNSTON. My opinion is it has no place in a code of fair
competition, and is i bottling provision to create a monopoly, not-
withstanding they set out in the Executive order and the letter of
transmittal that it is not designed to promote monopolies.

Senator LA FOLLETTE. You just stated that was done as the result
of an interdepartmental committee, and your complaint is against no
litigation here, but is on some other subject?
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Mr. JOHNSTON. No, it is not against any pending litigation, but it is
to show how the Treasury Department by the result which has been:
introduced may possibly accomplish the same thing by legislation.

Senator KING. Just proceed as rapidly as you can with your state-
ment, please.

Mr. JOHNSTON. Conservative estimates are that the bootlegger is
doing from 50 to 70 percent of the liquor btisiness. On the basis of
illegal still seizures in 1934, it is estimated that the annual production
capacity of the illegal industry was in excess of 270,000,000 gallons,
which is greater than the original allotted capacity of legal distilleries,
and more than four times the legal, tax-paid withdrawals. During 3
days in March 1935, 1,281 illicit stills were seized. ' An average of
from 1,100 to 1,500 illicit stills were seized each month during 1934.
It is common knowledge that for almost every still seized, two spring
up to pay for the first one. One fallacy in the bottle regulationsis in
the fact that the bootlegger does not sell an appreciable quantity of
his product in bottles. Government agents in the field will tell you
that the bootlegger markets the bulk of his liquor in 5-gallon cans and
gallon jugs. The cheating'taverf owner sinipl, fills his legal bar
bottles from a 5-gallon can, or gallon jug, of. moonshine and throws
the container away, leaving no evidence. . It is practically impossible,
to convict him unless he is caught in the act, and equally as impossible
to police 140,000 retail outlets.

Thirteen years of prohibition should have taught us that the boot'
logger cannot be regulated or legislated out of existence. The way to
drive him out is to eliminate the profit incentive, to sell a good quality
of legal spirits at low enough prices that it will no longer be worth while
for the bootlegger to take the risk involved. Bulk sales will help
produce that result, thus increasing Government revenue even with-
out decreasing the present tax rate.

Tue bottle provisions have added from $1 to $3.50 per gallon to the
present cost of spirits to the consumer. As a result, certain recognized
brands now sell for 400 percent above the preprohibition price.
Whisky, instead of being sold on a quality basis, is sold by high-
power advertising, for which the consumer pays. Cheating, cliseling,
and price-cutting are rampant. The small distiller cannot compete
with large interests which spend millions of dollars to advertise and
promote their products.

Senator KING. Supposing there were no code provisions which
seemed to prevent the use of barrels as containers, do you think you
would be permitted to use barrels, manufacture them, and sell them?

Mr. JOHNSTON. Yes, sir.
Senator KING. You think it is the code provisions that prevent it?
Mr. JOHNSTON. Yes; there is no question about it; 70 percent of the

whisky distributed prior to prohibition wa3 primarily distributed in
bulk.

Senator KING. Suppose there were no inhibitory provisions of the
code and only the promulgations of the Department, would not those
promulgations of the Department prevent the use of barrels?

Mr. JOHNSTON. Only in the 5-gallon capacity.
Senator KING. You think Congress has gone further than the

Secretary of the Treasury?
Mr. JOHNSTON. Yes; kegs and batrels used in the sale and distribu-

tion of distilled spirits prior to prohibition were almost entirely of
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five gallons capacity and larger, and it came out of the house of the
manufacturer into the cellar of the buyer in kegs and barrels.

Senator KING. You may proceed with your statement.
Mr. JOhNSTON. I am here trying only to present this picture from

the standpoint of the cooperage industry, but the bottling provisions
of these codes and Treasury Regulations specifically set up a complete
monopoly against all other types of containers, in favor of glass bottles.

Liqudr control. These provisions were an abuse of the powers
Coagwaseintended should be exercised under N. I. R. A. But oven
though the bottling provisions of these codes did not grant a monopoly
to the glass bottle industry, destroying a natural and substantial
field for the cooperage industry, we submit that such a provision con-
stitutes Federal liquor control, which the Congress up to the present
time has not seen fit to generally exercise.

These codes were written and approved in November and December
1933, shortly prior to the convening of the Seventy-third Congress.

Under article I of the Distilling Code, following the second "Where-
s", it is stated:

Congress has not had opportunity to legislate on liquor control following the
repeal of the eighteenth amendment.
and the twenty-first amendment provides in part as follows:

The transportation or importation into any State, Territory, or possession, of
tke Uaited, ,for delivery or use therein of intoxicating liquors, in violation
of the laws thereof, is hereby prohibited.

The foregoing recognizes the fact that the control of liquor was to
be left to Congress until it had time to act, if it was at any time so
inclined, or had power so to do, inferentially admitting that if Con-
gress did not so act it was a State matter, and not a bureau right.

The third "Whereas" provides as follows:
It is in the best interests of the public that all industries engaged in the produc-

tion or distribution of alcoholic beverages shall limit their activities to their
reasonable and immediate requirements until such time as Congress may consider
appropriate legislation relating to such industries.

The Seventy-third Congress was in session for several months, and
the only action taken on the subject of liquor control was the passage
of local laws relating to the District of Columbia (H. R. 3342 and
H. R. 6181). Neither law in any way obstructs the use of barrels, or
kegs, or any other container, regardless of the materials from which
made, for use in the distribution and sale of distilled spirits. To the
contrary, in express wording, these laws place barrels and kegs on a
parity with glass bottles, and that is all our industry asks for.

This observation is made, not only to show that sufficient time has
elapsed since the adoption of the codes in December 1933 to meet
the provision in article I of the code "until such time as Congress may
consider appropriate legislation ", but also to show that when Congress
did act to exercise control, it did not see fit to prohibit barrels. And
further, since Congress has not since acted to exercise control except
in the District of Columbia, it must be presumed, under the ordinary
rules of interpreting the legislative intent, that Congress does not
now intend to exercise liquor control but intends to leave it to the
States under the letter and spirit of article II of the repeal amendment.

The administrators of the codes, evidently recognizing the structural
weakness of this control provision in the codes of fair competition,
had House Joint Resolution 370 passed by the Seventy-third Con-
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gress. A casual reading of the resolution would indicate that Con-
gress was not interested in "controlling liquor" but merely interested
in enabling the Treasury Department to collect revenue. Had the
proponents of the resolution felt that the Federal Government should
control liquor in the States, or felt that Congress would agree with
them, it is reasonable to assume that control features would have been
included in the resolution. However the resolution merely authorizes
the Treasury Department-
to regulate the size, branding, marking, sale, resale, possession, use, or reuse, of
containers (of a capacity of less than 5 wine gallons) designed or intended for
use for the sale at retail of distilled spirits.

It will be observed that the right to regulate the size, and so forth,
was limited to containers "of a capacity less than 5 wine gallons",
and then only at "retail." Nothing was said in the resolution, nor
was any power conferred, to regulate containers in excess of 5 gallons
capacity, as that has been accomplished under the codes.

In clause (e), article I, of Regulations No. 13 "liquor bottle" is
defined thus:

It shall mean a glass container for packaging distilled spirits for selling at
retail, of a capacity of one-half pint or greater.

There is nothing in House Joint Resolution 370 authorizing the
use of the word "greater" since that would include containers in
excess of 5 gallons. So the effort was to limit the size of containers
to less than 5-gallon capacity when no right was so authorized by the
resolution; and further, to define aud restrict the kind of material for
containers in excess of 5 gallons, as well as containers under 5 wine
gallons.

Article III, which actually attempts to restrict containers to bottles
made of glass, likewise prohibits "the use for packaging distilled
spirits for sale at retail, of containers of one-half pint capacity or
greater, other than liquor bottles." There was no authority for 48ing
the word "greater" and the limitation should have been confined to
containers less than 5 gallons, even though the meaning of House
Joint Resolution 370 had been stretched so as to infer the right to
define the material from which containers might be made.

I wanted particularly to emphasize these points I have gone over,
but I would like to have the privilege of filing an additoinal brief
covering the further objections we have to the N. R. A.

Senator KING. You may have that privilege, and we thank you
for the statement you have given us.

Senator WALSH, Mr. Chairman, the New England Council, which
consists of all the manufacturers of New England, have made an
inquiry into the effects of the N. R. A. codes upon industry, and I have
before me a report made by them, in which they state what 859
industries think of their N. R. A. codes. I should like to have this
inserted in the record.

The CHAIRMAN. Very well.
(The report is as follows:)

NEW ENGLAND COUNCIL, BOSTON, MASS-.WHAT 859 NEw ENGLAND INDUS-
TRIALISTS THINK OF TnEIR NATIONAL REcovERY ADMINISTRATION CODES,

The New Eugland Council presents herewith the factual results of an inquiry
which it has just completed, with the cooperation of more than a thousand Pw
England business men, as to their experiences with the codes which have grown
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out of the passage of the National Industrial Recovery Act on June 16, 1933.
This is the third factual study made by the industrial committee of the council
as to the effects of code operation on New England industry and business. The
first was jointly conducted by the New England Council and the National In-
dustrial Conference Board, in October 1933, and the second was conducted in
March 1934.

Eight hundred and fifty-nine New England manufacturers, (operating tinder
140 codes, responded to the inquiry conducted in June by the industrial commit-
;teeof the New England Council,. as to the values and defects of the National
Recover)l Administration, according to the individual manufacturer's experience
with the code operation in his plant and in his industry. These manufacturers
employ more than 250,000 workers, or 25 percent of the 1,098,514 workers em-
ployed in manufacturing in New England in 1929.

Mr. Winthrop L. Carter, president of the Nashua Gummed & Coated Paper
Co., and chairman of the industrial committee of the New England Council,
interpreted the results of the inquiry, as given in the table herewith, at the
thirty-fifth quarterly meeting of the council at Wentworth-by-the-Sea, Newcastle,
N. f., Saturday, June 30, 1934. Mr. Carter's major conclusions from these
facts are:

First. That 80 percent of the New England manufacturers regard some form
of business code permanently desirable or essential.

Second. That they are wiring to cooperate in and to work for the necessary
modifications to make them more fully effective.

Third. That administrative difficulties, also complaints and criticisms, are
practically in direct proportion to the intricacies or complexities of the specific
code;. or in, other words, the simpler the code; the more' effective it is.
*'Fourth. Simplification of codes is greatly desired, not only as to their total
number, but also as to the features of the individual code and thus as to its
administration.

Detailed statement of Mr. Carter's interpretations follows:
"Turning to the table herewith, our industrial committee, through the council's

headquarters staff, had sent out 4,449 inquiries up to June 16 and had received
up to and including that date 1,069 replies, a return of 24 percent.

"Not only is this the greatest number of replies received in answer, but also
the highest percentage of return to any council inquiry.

"These facts show that New England business men are more and more accept-
ing the New England Council as the repository for, and spokesman of, New
England business opinion, also that New England business men are keenly in-
terested in the subject presented, else in these times when they are so harassed
by requests for statistical and other reports, and inquiries of all kinds, they
would not have taken the time to respond so generously.
.. ."All of New England's major lines of manufacturing, as well as many of the

j oltes, Are reprepepted in the forty-odd classes of products covered by the
859 manufacturers' replies.

"The replies are also fully representative as to size of plants, roughly 20 per-
oent being from large plants, 40 percent from medium-sized, and 40 percent from
small plants. The average number employed per plant by the large ones is
1,212; by the medium ones, 349; and by the smaller ones, 58.

"Replies were received from each New England State, the number from each
State being practically in the same proportion as the State's percentage of the
total manufacturing establishments in New England of which Massachusetts
has 56 percent, Connecticut 16 percent, Rhode Island 8.4 percent, Maine 8.1
percent, New Hampshire 5.7 percent, and Vermont 5 percent.

"Therefore, the survey is truly representative of New England industry, and
the collective opinions, as expressed in the statistical returns, may thus be con-
sidered authoritative.

"mTHE SMALL INDUSTRIES" PROBLEM

"This inquiry by no means answers completely the difficult questions of large
vftsirs smail'ibdumtries. In hiterpieting the rbturns, the number not sufficiently
interested to vote on specific questions is sometimes quite as important as the
preference of those who do vote.

"The total statistics indicate that large, medium, and small concerns are all
about equally satisfied and dissatisfied with compliance. Im all cases about 60
percent of those voting are satisfied.

"In large and medium-sized concerns the preponderance of opinions is that
codes are helpful wity respect to eliminating unfair competitive practices and
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reducing unemployment. Small concerns vote that the codes are of no effect
in these matters. In all three groups, comparatively few find the codes hurtful.

"In all three groups the preponderance of opinion is that maximum hours are
hurtful and that minimum rates of pay are helpful. This will be discussed more
fully later. The vote for eliminating maximum hours and minimum rates is
very light in all groups but somewhat heavier on hours than on wages, The
majority of all three groups find wage differentials of no effect and the total vote
is light The vote to change or eliminate is lighter with no important difference
between groups,

" On limitation of capacity, all groups vote that the codes are of no effect, with
'hurtful' receiving the smallest vote in all groups, 'Selling below cost' and
'price stabilization' receive the same vote.

"In all three groups the vote is in favor of eliminating limitation of capacity,
and in all three groups only 35 to 40 percent take the trouble to vote on this
question,

"On selling below cost the vote is equally light, but large and medium-sized
manufacturers prefer to amend, while small concerns show a slight preference to
eliminate. The figures are not decisive enough to be important.

"All three groups show little interest in amendment or elimination of price
stabilization plans and the 20 to 25 percent who do vote show a preference toward
elimination.

"All three groups are strongly in favor of permanent codes. Large and med-
um-sized concerns favor Government sanction and supervision, but small con-
cerns object to this.

"In supplementary comment, some larpe concerns complain of chiseling by
smea4 concerns,. and the small also comp lain- ofathearge.. -Sow, smallconwers
complin that large concerns manipulate codes and take unfair advantage.
Some comment indicates that a competitive advantage to long hours and low
wages has been lost and is badly missed. An important question on which the
answers throw no light, is whether certain concerns have not relied unduly in
the past on low wages and long hours to keep in business. Public opinion has
certainly ruled this situation out of court.

"Referring again to the table, let us consider the results in three major sections:
I. General survey. II. Corrections needed. III. Permanent desirability of

codes.
PAPT1 T. OIRNERAL SURVEY

"The important questions in this group are the first two, (a) and (b), Question
(a) seeks an opinion as to the success of codes in eliminating unfair competitive
practices. or the restraint of the chiseler; (b) seeks an opinion of code effects on
the great unemployment problem. These two questions thus seek a broad over-
all opinion as to w hether codes as now operating are beneficial or hurtful. The
replies show the opinion is almost Q to 1 on both (a) and (b), tbat. codes have
been helpful rAther' than hurtfhl in these respects. 'While it is true that there is
substantial opinion in the 'Of no effect' column, we believe this is due, in large
part, to the brief time some of the codes have been in operation. Quite a number
of manufacturers noted on their re lies that they were unable to express an
opinion on these two questions, as their codes had only recently been adopted.
We consider this an important evaluation.

"The next group of questions, under capital B, of part 1, offer interesting com-
ment on specific provisions of the codes: (a) Maximum hours has a decided vote
it is hurtful; (1) minimum rates of pay just the reverse, with a substantial opinion
that they are helpful.

"Now, compare for a moment the answers to these two questions with the
answers to the question above-on 'Iteducnig unemployment.' Here seems
to le abso telv contradictory testimony expressed in positive votes.

"It certainly' is generally accepted that the most important influence in reliev-
ing unemployment was the shortening of the work week. It obviously requires
more people to perform the same number of man-hours; yet theanswer in sup-
port.of the result of the code is favorable, whbereas the means eozployed by the
codes, i. e., limitation of hours, for obtaining this result is voted 4bwn. This is a
most interesting contradiction.

"Study of the returns and comments by members and some checking back
indicate'that the question on reducing and relieving unemployment has been
answered from the social point of view. Sonic people have voted 'helpful' on
this social point of view and 'hurtful' on their own experience with maximum
hours of labor, because they personally have found it hard to get extra people In
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small towns, hard to handle seasonal and other peaks, hard to break in extra
people, hard to handle a double shift, hard to balance work in different depart-
ments in which machinery is out of balance. However, it is apparent that maxi-
mum-hour provisions will be retained and that manufacturers will adapt their
operations to them.

"By contrast, the attitude on minimum wages is strongly favorable. The
raising of wages was just as definite an increase in cost as the decrease in hours;
but the replies show for less opposition to it, probably because it did not present
the administrative difficulties the reduction of hours did. It is a very simple
matter to adjust pay-roll cards to the new rates; also all of a manufacturer's
competitors had to do likewise.

I"T he next three questions (c), (d), and (e), are of lesser importance to industry
as judged by the replies. Out of the 859 returns only 67 percent answered them.

"Taking them up in order: (c) Wage differentials, are regarded by the ma-
jority as of no effect, largely because comparatively few codes covered by this
survey include such provisions.

"(d) Collective bargaining also has a majority of opinion that this code pro-
vision which, as you know, is common to all codes, is of no effect. This is quite
a surprising opinion, in view of the *reat controversy there has been ever since
the passage of the National Industrial Recovery Act, over the 7 (a) provision.
It seems to me very strong evidence that labor relations in New England are on
a sound cooperative basis. The collective bargaining provision can only be 'of
no effect' to so large a number because it merely gives a name to principles which
have been commonly recognized in one manner or another for years past by New
England employers.

(e) Lisnitaton of capacity is also voted down; a bare majority consider it
of no effect, but the minority vote is heavy and must be listened to. This
problem is closely linked up with compliance. We need more data before we can
venture any opinion other than the record of the vote.

"The last two questions, (f) and (g), refer to the general question (a), as to the
elimination of unfair competitive practices, and the answers to them are suffi-
ciently close in percentage to be considered with the percentages for that question.
About 52 vote helpful to 1 hurtful on the general question, and on (f), selling
below cost, the ratio Is 6 helpful to I hurtful; on (g) price stabilization', the ratio
is about 4 helpful to I hurtful.

"One reaches the conclusion, then, that even on the specific provisions of the
codes as covered by the questions in division B, art I, takin them as a whole, the
weight of opinion is more favorable than unfavorable. Xt least, In no single
question is there a clear majority vote for hurtful.

PART IL CORRBECIONS NEEDED

"Now let us consider part II. Its purpose was to present to those who thought
the provisions of the code outlined in part I were either of no effect or hurtful,
an opportunity to express, their opinion as to the amendment or elimination.
As the natural tendency of anyone dissatisfied with a provision Would be to
vote for its elimination, it seems very significant so large a number of those
voting favor amendment,

"We must recognize the actual figures show a decided vote for elimination,
but it must be remembered that these figures represent a great variety of codes.
We, therefore, segregated the returns from several important codes and tabu-
latod their votes separately.

"While we shall show in the discussion of part III, which follows, that criti-
cism and complaint seem to be in fairly direct proportion to the complexity of the
code, the fact is established that there is a substantial number of manufacturers
who are interested in building up and bettering their codes by amending them.
In other words, the minorities are large enough to be important."

PART III. PERMANENT DESIRABILITY OF CODES

"In part III we seek an opinion as to whether some permanent code, either
with Government sanction or without, is desired by New England industry.
We have also included in this division the question of compliance, because we
found that this was so closely linked up with the whole code idea. Obviously
no one can have a perma ient interest in any code if there is no compliance.

"The returns on desirability of codes are expressed In greater detail in the
table. In this instance, the percentages are figured on the actual number of
those who replied to the specific question, I. e., 822, or 96 percent, of the 859
manufacturers sending in returns. Note that this Is the highest vote on any one



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1771

question. It is without doubt the most important inquiry in our whole ques-
tionnaire. The response shows it was so regarded bythe manufacturers.

"If we stall consider, first, the bare question.-' Do you want a permanent
code?', we find that 79.6 percent say 'yes' and only 20.4 percent say 'no',-a
ration of 4 to 1. This is overwhelming evidence that in spite of all the gripf,
criticisms, and desire to eliminate this, that, or the other thing, New England
industry comes out unequivocally for the permanient continuance of codes.
The subdivision of this answer as to whether codes are desired with or without
government supervision is relatively unimportant. On check-np, we find many
who prefer the code without Government sanction do so simply because, in their
opinion, they will get better compliance or enforcement than they are now
getting under codes with Government sanction. Where compliance is wak, it
is obvious that the difficulties must be remedied. Manufacturers will have to
work together to improve compliance.

"As I said, the question of compliance is closely linked up with this expression
regarding desire for permanency. You will note the answer to this specific
question is practically evenly divided between the 'yesses', 42.5 percent, and the
'noes', 35.4 percent. But, hoe again, to get the true significance, the individual
replies, classified by industry, must be studied. There are 140 codes represented
in the replies to this question. Obviously it was impossible to make any worth-
while comparison in this respect for all 140 codes. We therefore selected as
types the Cotton Textile Code, and the Lumber Code, the former representing a
simple code and the latter a very complex one. Both industries are of great
importance to New England. I ask you to bear in mind that we are comparing
two different types of codes. We are not criticizing either code per se.

COTTON TEXTILE CODE, APPROVED JULY 9, 1933

"New England produces 40 percent of the United States total of cotton textiles
and employs 37 percent of the total workers in the industry. More than one-half
of New England's workers in manufacturing plants are in our cotton-textile
plants.

"The industry is principally a consumer-goods industry. It has enjoyed a
period of relatively intense activity during the past 12 months as compared with
the lumber industry.

"The code is fairly simple, being confined to hours and wage provisions with a
simple control of output and division of business. This division of business and
control of output is based on the North-South wage differential and the two
40-hours shifts, with some limitation on new machinery. The wage differential
and two 40-hour shifts are very simple provisions and hard to chisel without wide
publicity both in the community and throughout the industry.

"The cotton-textile industry was previously educated in the necessity for coop-
eration by the efforts of the Cotton Textile Institute to which most of the New
England mills belong. Their effort to eliminate the night run, for example, had
front-page publicity a good many times. Hence, I think it fair to say that the
code really made law of what was already public opinion.

"Those conditions are reflected in the vote. For example, 84 percent of the
cotton-textile group favor the hours and 61 percent the minimum-wage provisions
as compared with only 31 and 40 percent, respectively, on these matters for the
entire 859 manufacturing concerns. Only 16 percent of the cotton-textile group
are dissatisfied with compliance as compared with 37 percent of the entire group.
About 94 percent of the cotton-textile group want a code, as compared with 79.6
percent of the 859 group, The cotton group's figures show conclusively the more
simple the code is the larger is the majority in favor of it.

LUMBER AND TIMBER PRODUCT$ CODE-APPa( AVE
, 

AUGUST 19, 1903

"The Lumber Code is a strong contrast to the Cotton Textile Code,
"In New England, the lumber industry is made up of many small units-some

620 in alli employing on the average about 20 workers each, although a few mills
run to 126 or 150 workers in their busy season. Volume of recent years has been
relatively, low due to inactivity In home building. Competition from other
materials is very keen. There is not the same history of experience with co-
operative attempts to improve conditions that we have in cotton textiles.

"This industry's code is perhaps as sweeping a code as is to be found among at
those approved so far, since it covers not only the usual labor provisions, but
established a scale of minimum wages which covers the entire industry by species
of lumber and also by classes of product, and also by geographical regions-also
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establishes a cost-protection program, a program of conservation, and also a
production control system by which each mill is given an intricately devised
quota or allotment every three months to which it is required to adhere. Under
a complete system of price fixing, prices have been raised so much that consider-
able consumer resistance has been incurred,

"Thus, in an enormously difficult background of poor business, keei competi-
tion from inside and outside the industry, and a large number of small units, the
code has attempted an extremely difficult job. The tendency to chisel is inevi-
table.

"Sikty percent of the New England lumber manufacturers are dissatisfied with
compliance, as against only 16 percent in the cotton textile group. Forty percent
favor maximum hours and 56 percent minimum wages as compared with 84 and
81 percent respectively in the cotton group. Yet, in spite of these unfavorable
figures, 90 percent are in favor of a permanent code-a figure almost as high as
the 94 percent of the cotton textile group. This, I think, interprets the spirit of
the industry as--' Well, with all the grief, we still want to work out our problems
and iake our code work successfully'.

"Our next major conclusion, then, is that it is necessary to simplify codes in
order to make them workable. Since this questionnaire was issued, National
Recovery Administration was issued a new ruling in respect to willfully destruc-
tive prices, known as 'Office Memorandum 228'.1 While possibly a reference to
this memorandum has no part in presenting the results of this survey, it is bound
to affect, codes so fundamentally that I think it ought to be briefly noted. If the
provisions of this memorandum are incorporated into all existing codes, it will
greatly simplify all of the cost and price provisions.

"It is an extremely difficult if not impossible thing to determine the exact cost of
any article fo commerce. A provision, therefore, prohibiting selling below cost
becomes extremely controversial. On the other hand a provision which pro-
hibits a willfully destructive price rests on an entirely different basis of facts which
can be much more easily proved. Furthermore, in this office memorandum
National Recovery Administration has set up administrative machinery which is
far simpler and indicates to me a new policy. Under this plan, complaints under
this provision are transmitted to the National Recovery Administration only
.fter failure of agreement in conference between the complainer and complainee
and the code authority. In short, each industry is given the opportunity to
settle its own differences In this respect before the code authority as referee. The
great advantage to industry in making such adjustment-avoiding the delay,
expense, and time necessary to present the case on appeal to the National
Recovery Administrarion-would seem to insure the prompt disposition of these
difficulties. I mention this matter because it seems to me one of the biggest
steps forward for the simplification, not only of the codes, but of the administra-
tion of them.

"We wish to thank the many manufacturers who cooperated with us in making
this survey and particularly to emphasize again the two points which we believe
the survey clearly indicates,-that New England wants permanent codes and the
simpler the code is, the more satisfactory it proves."

Statitical data

Total inquiries sent out to June 16 ------------------------------- 4, 449
Total replies received to June 16 --------------------------------- 1,069
Percent of response ---------------------------------------------- 24
Number of manufacturers' replies --------------------------------- 859
Percent of manufacturers' replies of total ---------------------------- 80. 3

SMALL VZRBUS LARGER MANUrACTURERS

Distribution of replies:

Plants Percent

Distribution of replies:
From large manufacturers .................................................. 157 18.4
From medium manufacturers .............................................. 379 44.2
From small manufacturers ................................................ 323 37.4

Total ..................................................................... 89 i000

Office Ruling--on Open Price Flung, etc., No. 228, dated June 7, 19, froam 0. A. Lynch, Admllstratlve
Omfer, National Recovery Admlnistratlion.



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1773

Plants Number of Average per
employes plant

Distribution of employees:
Large ----------------------------------------------- 118,850 1,212
Medium....----------.---------------------------------- 165 57,053 349
Small ......... --------------------------------- 309 17,871 58

Total ................-----------.------------------ 72 194,074 1 340
Marked as to large, medium, orsmall but employes not given- 287 97,680 ...........

Grand total ------------------------------------------- 859 292, 254 ...........

I Weighted average.

Number of replies from other than manufacturers, 210. Percent of these oftotal, 19.7.
SUMMARY OF MANUFACTURERS' REPLIES

Using the same questionnaire form which went to the New England business
men, the council presents the following summary statistical results of its National
Recovery Administration survey as developed by the replies from all manufacturers
answering the inquiry. The table does not include the statistics for any of the
miscellaneous business groups that were also surveyed.

The percentages shown relate to the total number of manufacturers' replies
received (859) to this inquiry. The number voting, also not voting, on the
particular question is shown.

PART I

SECTION A

(a) In eliminating unfair com-
petitive practices, code has
proven generally-
Helpful..............
Of no effect....-........
lurtful ...............
Total ....... .... ...

Not voting..-......

'Total . ..........

Plants Percent

375
365
71

811
48

809

44
438

95
5

100

(b) In reducing and relieving
unemployment, code has
proven generally-

Helpful ..................
Of no effect -------_-----
Hurtful ..................

Total ................
Not voting ..........

Total ..................

SEtZIION B

(a) Maximum hours of labor:
Helpful ..................
Ofno effect . .....
Hurtful .................

T o ta l - _. ..... .. . ..
Not voting ..........

T otal ................

(b) Minimum rates of pay:
Helpful .................
Of no effect ............
Hurtful ..................

Total ..................
Not voting ...............

Total................

257 3t
141 17
375 44

773 9286 8

59 100

340 40
240 29
165 44

761 88
108 12

859 00X

(c) Wage differentials:
Helpful ..................
Of no effect ............
Hurtful ..................

Total ............
Not voting ...............

Total ..............

(d) Collective bargaining:
Helpful .............
Of no effect ..............
Hurtful .............

Total ..................
Not voting ...............

Total ..................

Plants

398
344
67

809
60

959

Percent

46
40
8

94
6

100

12
42
14

68

32

100

103
353
121

577
282

859

31 36
420 48.9
146 17

697 09. 5
262 30.5

Sa9 100
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SECTION B-ContInued

(e) Limitation of capacity:
Helpful ................
Of no effect .............
Hurtful .... .

Tot L...........
Not vSt1ng g............

Total . ...........

(f) Restriction against seiiinj

below cost:
Helpful...........
Ofruoeffect...........
Hurtful...............

Total .............
Not voting.............

Total- ...........

Plants Percent

- 78 9
- 298 35

205 23

.581 67
- 278 33

* 869 100

271 32
380 42

674 7
- 185 21

- 8Z9 100

PART 11

(a) Maximum hours of labor:
Amend .................
Eliminate...........

Total.............
Not voting........

Total ................

(b) Minimum rates of pay:
Amend .............
Eliminate ...........

Total .............
N~ot voting..........

T otal ..-- -------. --

(C) Wage differentials:
Amend ..................
Eliminate ..............

Total ............ 
Not voting...............

Total .............

(d) Collective bargaining:
Amend ..............
Eliminate ......

Total.............
Not voting .............

Total ..................

,Plante Percent
194 19
246 29

410 48
449 52

859 teo

121 14
M2 15

247 29
612 71

859 100

79 9
172 20

251 29
808 71

859 100

72 8
270 32

342 40
617 60

859 100

(e) Limitation of capacity:
Amend ...............
Eliminate............

Total ..............
Not voting...............

Total .............

(f) Restriction against selling
below cost:

Amend ...............
Eliminate ...........

Total ...............
Not voting ..........

Total ...............

(g) Price-stabilization plan:
Amend.................
Eliminate ...........

Total_.............
Not voting............

Total ............ .

Plants Percet
,8 7

263 31

.12 .38
_ U 62

8
9 i too

128 i3
hI 13

239 28
620 72

859 100

88 10
144 17

627 73

859 100

PART III

Satisfied with compliance:
Yes.._.._............
No ................

Total.............
Not voting .............

Total ..................

Plants

374
144

690
189

869

Percent

44
17

81
10

100

Plants

Regard some form of butu-
nea code permanently de.
sirable or essential:

(a) With Government
sanction and supervi-
sion:

Yes .................. 363
No ............... .20

(b) Without Govern-
ment sanction and su-
pervislon:

Yes .................. 305
No................... 184

Percent

43
33

35
22
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PART III-Continued

Large Medium Small Total Percent

1. Code desirable:
(a) With Government sanction and supervision 69 176 104 349 42.5
(b) Without Government sanction and super-

vison --------------------------------. . 49 122 120 291 35.4
(c) Under eltber situation ..................... 8 14 1.7

2. No code wanted --------------------------------- 30 59 79 168 20. 4

Total --------------------------------- ---------- ---------- ---------- 8M 100

Are there any other witnesses?
(No response.)
Senator KING. We will now recess until 10 o'clock tomorrow.
(Thereupon, at 5:15 p. m., the hearing was recessed until 10 a. m.,

Saturday, Apr. 13, 1935.)

x





INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION

SATURDAY, APRIL 13, 1985

UNITED STATES SENATE,
COMMITTEE ON FINACE,

Washington, D. C.
The committee met at 10:05 a. m., in the Fineen Committee room,

Senate Office Building, Senator Pat Harrison (chairman) presiding.
Present: Senators Harrison (chairman), King, Lonergan, Couzens,

Keyes, La Follette, and Capper.
The CHAIRMAN. The committee will be in order, Congressman

Boehne of Indiana wishes to make a statement.

STATEMENT OF RON. JOHN W. BOEHNE, X., MEBER OF CON.
GRESS FROM THE STATE OF INDIANA

Mr. BOEHNE. I simply desire to read into the record and present
a communication received by me to be presented to the Senate
Finance Committee acting as the investigating committee of the
NationaO Industrial Recovery Administration, and I shall read the
letter and that is all that I will want to present. [Reading:] -

APmiL 3, 1935i.
SENATE FINANCE COMMITTEE,

United Sates Senete, Washington, D C.
HONORABLE SIRs: We, the undersigned manufacturers, of Evansville, Ind

and vicinity, are purchasers and consumers in our manufacturing operations of
pig iron and rough castings made from such pig iron.

We beg to bring to your attention unfair price-fixing and discrimination against
vis as regards the price of southern pig iron shipped to the northern bank of the
Ohio River, as compared to the price charged to purchasers of this same pig iron
on the southern bank of the same Ohio River.

Since adoption of the Iron and Steel Code under the National Industrial
Recovery Administration, pig-iron producers In the Birmingham, Ala. district
charge consumers on the northern bank of the Ohio River $2.88 more per ton of
L iron than the price charged to consumers on the southern bank of the Ohio

ver while the additional cost of transportation to the north-rn bank of the
river s only 30 cents per ton, thereby discriminating unfairly against consumers
of ig iron on the northern bank of the Ohio River to the extent of $2.58 per ton
whh discrimination will seriously affect the operation of many industries in
this district.

We appeal for relief from this unfair discrimination and strongly urge you take
whatever action is neceesary to secure the elimination of all price fixing from codes
permitted under the National Recovery Administration, for if price fixing is
tolerated it will be abused as shown by the above example. I

We do understand that under the Clayton Act, and other laws of our country,
discrimination in price between purchasers is absolutely illegal, and undoubtedly
such gross discrimination as set forth in this report namely a difference of $2.68
per ton of pig iron, to consumers of this material in territories immediately ad-
joining, was never Intended by the legislative and executive branches of our
Government. If continued, such price fixing and discrimination will prove ruin-
ous to many Industtien and we hope ypu Iray decide it should not be toleated.
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Numerous appeals to administrators of the National Industrial Recovery
Administration and to pit iron furnaces at Birmingham, Ala., for relief from unfair
discrimination due to this price-fixing, have been entirely unsuccessful.

Farm Tools, Inc., Vulcan Plow Division; Geo. L. Mesher & Co., by
H. F. Koch- Advance Stove Works J S. Hopkins, secretary-
treasurer; Hartig Foundry Co., S. V. Hartig, president; Sun-
beam Electric Manufacturing Co., J. Harry Schrader vice
president; Sernal Inc., W. E. Baker, works manager; Blount
Plow Works V, A. Burch, president; The F. Grote Manufac-
turing Co., rnest A. Grate, president; the T. Holtz Co., by
H. Holtz, secretary and treasurer; Keck Sonnerman Co., by
R. F. Keck.

The CHAIRUAN. Mr. I. H. Kopf of Cincinnati, Ohio.

TESTIMONY OF I. H. KOPF, CINCINNATI, OHIO

(Having first been duly sworn by the chairman, testified as follows:)
The CRAIRMAN. The committee will give you 10 minutes. You are

from Cincinnati?
Mr. KOPF. Yes. I come before you not as the chairman of any

committee or anything of that nature. I come before you in the
interests of the small merchants who are dominated by what we term
as "racketeers." These racketeers operate under an organization
known as the "Better Business Bureau" in the big cities, and in the
Better Business Bureaus now are administered the codes of the N. R.
A., so that if any complaint is filed against the small merchant, the
same man who is the head of the Better Business Bureau is the head
of your code authority. In other words, the man is found guilty
before he even goes to trial.

I know of dozens of merchants who receive letters from the code
authorities for violations which did not amount to anything or which
did not occur. They did not appear before the code and nothing was
done.

Senator KING. Who appoints these Better Business Bureau officials
that arrogate so much authority to themselves?

Mr. Kopp. It is a closed corporation selected from the merchants
whom they want to belong to it. I do not believe in any Better
Business Bureau in the United States. You will find a merchant
whose capital is between $1,000 and $15,000 a member of the Better
Business Bureau. I think the ones in the Better Business Bureau are
trying to drive them out of business.

.Senator Kno. What do they have to do with the code?
Mr. KoPF. The code is administered in almost every city by the

Better Business Bureau. In our city of Cincinnati, Carl Finn is the
secretary of the Retail Code Authority. Carl Finn is the manager of
the Better Business Bureau. So if anything happens to a small man,
Carl Finn is the prosecuting attorney, the judge, and the jury, and
the man has no chance.

These small merchants are not coming before you complaining of
the code. They are very happy under the code, providing certain
pro visions can be remedied. One of those provisions is that a small
merchant cannot buy goods in the quantity that the large merchants
buy, and when he puts on a sale, the first thin; he does is to get
letters from the code authorities or the Better Business Bureau calling
his attention. that he cannot buy additional goods., That is what
happens when he is, d6ing business or running a sale of his regular
merchandise.
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For instance, if he is advertising ladies' dresses at $3.95 and he
runs out of those and feels that he can sell 25 or 30 more, he just can-
not buy them. That is the way it is interpreted. It is things of
that kind that the small merchant is complaining about.

You gentlemen may be interested to know where we differ with
the small merchant from the big merchant. The small merchant is
a local merchant whose capital ranges from $1,000 to $100,000, and
a large merchant is one whose capital is over $100,000.

The suggestion we have to offer to remedy this is to eliminate the
Better Business Bureau and put it out of existence. It is a nuisance
to us and hindering the development of the small merchant, and I
can name you 10 men that I know of that would open small stores
if they could, with capital from $25,000 to $50,000, but they say,
"What is the use? If I do this, the Better Business Bureau will
jump on my neck and drive me out of business. They will keep my
ads out of the paper." Which has been done.

Senator KING. How do they do that?
Mr. KOPF. By going before, to the newspapers and saying, "We

want to see copies on these stores." They criticize the copy and
find fault with it and tell these newspapers, "You dasn't run that
ad." That has happened within the last 60 days in the city of
Cincinnati. It happens in every big city where there is a Better
Business Bureau.

What do they do? They get the proof of that small man's ad,
and the day he was going to run the ad, or if he does run it, the other
stores advertise the same class of merchandise at that price or below.

Senator Kino, Violate the code as interpreted by them them-
selves?

Mr. KoPF. As I say, i am an independent man, coming before you
in the interest of these men, because they cannot organize, they can-
not come before you, because if they did, the Better Business Bureau
would have them out of business in 60 days. They would find fault,
they would criticize them, haul them into court and drive them out
of business. That is why the small merchants are afraid to come
down here. That is why I came at my own expense and not paid
by anybody. I would not take a dollar from these men because
they need every dollar that they have to fight this Better Business
Bureau in the big cities.

And this does not only happen in the cities, but it happens within
a radius of 20 miles of the big cities, where the Better Business
Bureau says they have jurisdiction. They say, "We have juris-
diction because we are out for better business."

They have their own shopping newspapers, to which they will not
permit a small merchant to advertise in. The only way you can ad-
vertise in that paper is by buying stock. If a small merchant wants
to buy stock in it they say, "We have no stock to sell." In that
paper you cannot find any outside merchant who is in business with
any line of business that conflicts with the big department stores.
The Better Business Bureaus are owned by the big department

stores, and their managers are ruled by the big department stores
because they contribute to their support, I

The way they get their support they go to a small merchant who
shows that he is advancing and they think that he is going to be a
detriment to the big store and they say, "We want you to join the
Better Business Bureau." "All right ;how much?" "$1,000 yearr"



1780 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

The small merchant says, "I cannot pay that." They will take
$750; they will take $500. They will come down to $50. And if he
don't join, God help the poor merchant, because he is going to be
put out of business in 18 months; I don't care who he is. They are
going to drive him out because he shows that his business was progress-
ing.

We are not down here, none of these small merchants ever made one
remauk in regard to the political affairs or anything of that nature,
whether they are Republicans or Demoorats-they are not interested.
They want this thing regulated so that they can exist.

Senator KING. Are any of the "small businessmen", socalled,
named on the codes?

Mr. KOpF. No, sir. We have nobody on the codes in the large
cities-I dare say you will find-whose business is under $100,000.

Senator KING. I am speaking, of course, of local codes.
Mr. KOPF. That is what I am speaking of. In the cities where

these better business bureaus exist.
Senator KING. Does that local organization of the N. R. A. or of

the codes, police it in the sense of keeping in contact with and inquiring
into the small business man's operations?

Mr. KOpF. Only when they think he is doing business, they send
women into his store to create a disturbance on his busy days, and
then they go back and write him letters that such and such was not
right, and such and such was not right.

I tried to get several letters to bring down here from the code
authorities; but the small business men, the small merchants say,
"My names are on those, and they will check up, and when they find
I am making a complaint, they will drive me out of business."

You can go through any large city and you will find the vacant
room is due not because men do not want to go into business. The
small man has got all of the confidence in the world in the future of
this country and in his city, but he says: "I cannot go in business as
long as there is a Better Business Bureau existing, because if I am
successful and do not kick in to their racket, they will drive me out
of business. If I do kick in, they question me what I am going to
do and all, and the big department store- then run ahead of me."

In regard to sales, as I started to bring that up, the small merchant
cannot buy sufficient goods with a capital, we will say, of $10,000,
because he does not know what is going to sell. He would be foolish
to put the greater part of his capital into certain articles. When he
is running a sale or his business is going ahead and he has done adver-
tising, any kind of advertising, which they class as sales now, if a
small merchant does it, they immediately send him notice that he is
violating the code, that the code says he dasn't buy goods for sales. If
a merchant pays $2.25 and sells at $3.98, they cannot say he is not
making a sufficient profit, so they come back and say he dasn't buy
goods.

Senator KING. Do they fix the prices at which he may sell?
Mr. Kopp. No.
Senator KING. Does he fix a floor price at which he may sell his

commodities?
Mr. KOPF. Where the code says he must sell he must sell above

10 percent over his laid-down cost, and no small merchant can sell
under that. He is-happy because the people are making more money;
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and if you were in the small stores the way I am in Kentucky, West
Virginia, Ohio, and Indiana, you will see that the people are tickled
to death because they have money to buy, and they are buying.

The CHAIRMAN. Are you a merchant of the type that you have
described? A small merchant?

Mr. KOPF. I am an auctioneer; a sales promoter.
Senator KING. Do you travel through those States?
Mr. KOPF. I make towns from crossroads of 87 people to Cleveland

and Cincinnati.
Senator KING. Do the conditions which exist in Cincinnati to which

ou have referred by reason of the course of conduct of the better
usiness bureau organizations go into other cities?
Mr. KOPF. In Columbus, Cleveland, Louisville, Indianapolis,

Hamilton, Ohio-in almost every city of any size over 20,000.
The CHAIRMAN. Do you find that the code has had any effect on

your business as an auctioneer?
Mr. KOPF. It has, for which I am very happy. It drove men who

were in the business and not running a clean business, out of business.
I am very happy that this came about.

The CHAIRMAN. It worked to your benefit?
Mr. Kopp. I won't say to my benefit, but to all who are in the

business who want to do a clean business.
Senator KING. You mean auctioneers?
Mr. KOPF. Yes, sir; and for which I am very glad, because I happen

to be under the license of four States and under bonds in those States.
I am under license in 19 cities and under bonds in those cities.

Senator KING. You do not want any competition in your line of
business?

Mr. KOPF. We encourage competition, for this reason: If one
merchant has a successful sale, other merchants in that town are
interested.

The CHAIRMAN. You operate your business independently? It is
not incorporated, is it?

Mr. Kopp. No sir; I own and operate the business.
Senator KING. I was interested in your statement that they would

censor advertisements that were prepared by the smaller business man
and go to the newspapers and see the proof before it was published.

Mr. Kopp. Yes.
Senator KING. Is that practiced very extensively?
Mr. KOPF. In the large cities.
Senator KING. And do the newspapers furnish them his copy?
Mr. KOPF. They have to; otherwise the large advertisers Will get

off the newspaper, since they have their own papers. In Dayton
they have their paper, in Cleveland they have their paper in Cin-
cinnati they have their own paper-what they call the Shopping
News, and only the members of the Better Business Bureau and those
whom they want to have stock in that paper can advertise in it.
That is the policy of the paper; you must be part owner of the paper
or you cannot advertise.

Senator KING. Would that be true with respect to, say, the Cleve-
land Plain Dealer, or the Cincinnati Enquirer? Would they censor
your advertisements in those papers?

Mr. KOPF. They have censored the advertisements. I can make
this direct statement to that, they have censored advertisements in
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the Cincinnati Post, and they have censored the advertisements in
the Cincinnati Times-Star, and in both cases they held up some
issues to get on the street before the copy was released.

The CHAIRMAN. Was that true of the Dayton News?
Mr. KOPF. That I cannot say, but I understand the same practice

is used in all cities where there is a Better Business Bureau.
The CHAIRMAN. Proceed.
Mr. KOPF. The next thing is something in regard to merchandise

given free. There is in the mails, and if you Senators are interested I
can send you a copy of it--I have not one with me--of a mnanufac-
turer now who is making studio couches. He quotes a price on this
couch; but if you buy 10, he gives you 1 free. If you buy 20, he gives
you 2 free. I have yet to see the small merchant in any town who
has a capital of $50,000 that can afford to buy 10 of these couches of
one number to get 1 free. That is cutting prices.

The CHAIRMAN. Has this practice been indulged in before the
code went into effect?

Mr. KopF. No, sir. And this has only happened within the last 30
days.

The CHAIRMAN. Within the last 30 days?
Mr. KOF. Yes, sir. That is why I have not got one of those fur-

niture ads; but if you are interested, I will be glad to send you one.
That is one thing.

The next thing is carload lots of furniture. A carload of furniture
as a rule represents 60 pieces of bedroom suites and about 40 pieces
of dining-room suites. The manufacturer has a price on I and a
price on a carload, and a price on 10 carloads. If a concern buys 10
carloads he gets a price which is so low that the retailer buying one
cannot buy that number, because the man buying 10 carloads can
sell at retail for the price the' small retailer has got to pay. That is
the big complaint all the way through of the codes. If this was sold
and these 10 carloads go into one store of a chain organization, which
are the ones doing this, they could not buy 10 carloads because there
is no store in Cincinnati and no store in Cleveland that could sell 10
carloads of one manufacturer's furniture in one store, but they buy
the 10 carloads, and then order some shipped to one town and some
to another town, separating these 10 carloads, but in the long run
they are not taking any more into any one store than the small
merchant who has a $50,000 to $100,000 capital.

Senator KING. Could two or three of these larger merchants combine
and buy 10 cars and buy in one man's name or a company's name, and
then distribute to the various persons interested in the venture in
different towns or in the same town in different stores?

Mr. KopF. They not only buy l0 cars, but I know of cases where
they have bought 116 cars out of VIrgini4, and that is done through the
consolidated buying offices in New York City of the large interests.
A small merchant has a hard time getting into these buying offices.
For instance, in our town, ii they wpre to have the three or four
largest stores in a buying office in New York, no small merchant in
Cincinnati is going to get into that office.

The CHAIRMAN. The chain stores take charge of that situation?
Mr. KOPF. Yes, sir.
The CHAIRMAN. All right; proceed.'
Mr. KopF. The next thing is the discount on, merchandise, Some

merchants have gotten bills for merchandise dated I day. The
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express shipment showed 5 days later or the freight bill did. Then
when the shipment did get into his house, he had 3 days to pay that
bill before it was due. This did not happen before the N. R. A.,
because the present terms now are 2 percent 30 days. In former days
the small merchant got 2 percent 10 days and 60 extra, giving him 70
days on which to operate his business.

No small merchant is going to exist with these kind of terms now,
because furniture men cannot turn their stock that quick.

Here is a suggestion we have for remedying the trouble of the Better
Business Bureau. We think that in every district of every district
court in the United States, there should be formed a board of 7
members, 3 whose business is over $100,000 for taking care of the big
interests, 3 whose business or inventory represents $1,000 to $100,000;
these men to be selected by the groups from which they represent;
these 6 men to select 1 man as the seventh member who must be n
attorney, no one else but an attorney can sit as the seventh member of
this board. He then can advise them legally and tell them if any-
thing has been violated or if any crime is committed in the operation
of a man's business or anything of that kind, and in the case of a dead-
lock, he has the deciding vote. If any crime has been committed or if
the board finds that anything has been violated, then their findings
should be sent to the United States district attorney in that court
district, and I think if you put in a board of that nature, you will
have every small merchant in the country happy, and I think the
future of the N. R. A. is assured, and I think the small merchant will
tell you, as well as the large merchant, that we are headed right, we
are coning out of the depression, because I have known small mer-
chants who, 2 years ago, had 1 help working, and today they have10.
I saw other merchants who had 1 help working 2 years ago, who have
5 working today. They are not complaining of hours, they are not
complaining of wages, or anything o' that nature--they are whole-
heartedly in favor of it, because they realize the more that is paid out
in salaries the more that is coming back to them in business.

The CHAIRMAN. The big objection is the discrimination of big
business against them?

Mr. KOPF. Yes, sir. And I would like to leave this statement
with you.

The CHAIRMAN. Yes; we will put it in the record.
Mr. KoPF. If you want a copy of that advertisement which I

spoke of- I I
The CHAIRMAN (interposing). You may send it down to us.
(Mr. Kopf's statement is as follows:)

Mr. Chairman, Mr. Pat Harrison, a"d your committee, I feel the first thing you
are interested to know is what I am doing here.

My business for the past 20 years has been that of sales promoter, merchandise
appraiser, and auctioneer. This work not only brings me in contact with the large
merchants but equally, and more so, with the smaller merchants. I feel that
right here I should explain what thousands of others and I class as the large
merchant and the small merchant, and where we make the distinction or division
between them.

Merchants whose inventory is between $1,000 and $100,000 are classed as small
merchants. Those whose inventory exceed $100,000 ,are classed as large mer-
chants or operators, whether they have one or more stores. .. ,

I am here in the interest of the merchants whose inventories are between
$1,000 and $100,000, being classed as small merchants. It is in the interest of
these small merchants that I sent to the United States Senate investigation
com m ittee on M arch 12 the following telegram : .. . ... . ...
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"If you want the low-down on the way small merchants are being persecutedby big hots kndly advise and make arrangements and I will appear before yourinvtigat commute. I can give you not one but hundreds of legitimate mer-chant., but cause they do not belong to a gang of racketeers in the larger citiesthey are lcrsecuted.
aThis can give you not only from Cincinnati but from many of the largercities."From that telegram, you must be interested to know whom we term "racket-.eers." We would trm any or anzation which is a closed organization, selecting

its mepibers an dterm ranimerthant .. ., rntin not allowing a merchants to join, anything but a legal organiza-tion an organization which only criticizes the small merchant when he is outfighting for business, who dominates him by sending people into his store tocreate a disturbance and distract the public from tefir purchases, cannot beclawed as operating for the good of the community or the small merchan .. When these organizations ate put in charge of the N. R. A. code enforcementvarious other branches, bow can a small merchant expect to receive justice, whenthey are the authority? How can small merchants expect Justice when themanagers of these organizations which are known as the 'Better BusinessBureaus" of th.various cities are secretaries of the Retail Code Authority andalso connected with varlousother enforcement organizations? What can a smallmerchant expect if they criticize him when one man Is prosecuting attorney,judge, and juryI this man supposed to be in the employ of a big organization
crontlled bybig Interests, can never render a decision in favor of the small
merchant.'

If your committee wishes to verify these facts, I can give dates and instanceswhere they can go to the files and find my statements to be correct. The NationalRecovery Administration can never expect to survive when almost every articlein it is broken by big business,In the first place, f a small merchant was to jockey the hours of his employees,employees immediately would run to the Better Business Bureau or the codeauthorities, but nevertheless, right today, the big department stores are jockeyingthe hours of their help.Under the code, it appears that no merchandise should be sold for less thancost, and truth should be stated in advertising. Then here is an instance thatshould be investigated, for it almost ruined every small retail furniture storein th~e Cincinnati district.One of the most prominent stores in Cincinnati, in the month of December1934, advertise1 a rug sale. These rugs were away below the wholesale cost.'Upon investigating, It was found by retail furniture dealers in this district thatthe firm, in question had purchased a lot of second and drop patterns. The addid not say this There was so much pressure brought to bear by the smallretailers that some of the mill representatives came to Cincinnati, but it did nogood. There was no retraction, no apology of any kind made, but 2 weeks later,a small retailer who was moving from one location to another bought somechairs, and in less than 24 hours he had a letter from the code authority sayinghe was buying merchandise for a sale. Of course, this was a small merchant,and Mr. Better Business Bureau and Mr. Code Authority jumped on his neckbecause he was going a little bit of business and was trying to make a littlemonet'.It is a serious state of affairs if a small merchant moving from one location toanother, cannot buy merchandise when he is staying in business and when he Ismaking a 50-percent profit. This only proves that the Better Business Bureauand the code authority are out to drive the small merchant out of business. Icould give you hundreds of such instances and if you are interested, will gladlydo so when your committee has more time. But you will find in every case whena small business man begins to do business, he is dominated by the Better BusinessBureau. INow, your thought should be how to overcome these evils-whether or not itisI cannot say. his can be doneby plan I am about to submit to you whichmeets the approval of thousands of small merchants.First, the private police department or Better Business Bureau, should be putOut of existence. Appoint a board in each Federal district, three members to bemerchants In good standing, whose inventories are between .1,000 to $100,000,these to be classed as representatives of the small merchants; three merchantswhose Inventories will be $100,000 or over, these to be classed as representativesof the large merchants. These six members are to select a seventh member whomust be an attorney,, he is to guide them in legal matters, and in case of a dead-lock, have a deciding vote. The board to have headquarters in the largest city
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of their district with a secretary to take complaints, and so forth, and vote on
them. If they find that a crime has been committed in misrepresentation, and so
forth, merchandise advertised or any other matter which comes before them, the
matter should be recommended to the United States district attorney for prose-
cution. This board should receive a very small salary as their work should be
classed as more for the benefit of tae community than for personal gain.

This policy is the suggestion of over 3,000 merchants I have visited and dis-
cussed the matter with within the last 18 months.

I will not take up your committee's time any longer but am now open for any
question you may care to ask me at the present time if you wish to question me
by your subcommittee. I thank you.

TESTIMONY OF JAMES E. RICE, TRUMANSBURG, N. Y., CORNELL
UNIVERSITY, PRESIDENT OF THE NORTHEASTERN POULTRY
PRODUCERS COUNCIL AND COORDINATOR OF REGION NO, 9

(Having first been duly sworn by the chairman, testified as follows:)
The CHAIRMAN. How long do you want, Mr. Rice?
Mr. RIcE. I should hope that I might have at least 10 or 15

minutes.
The CHAIRMAN. Try to get through in 10 minutes.
Mr. Rics. I would like to leave a brief also.
The CHAIRMAN. Yes, leave that with the clerk. You represent the

committee?
Mr. Rics. Yes.
The CHAIRMAN. You are from Trumansburg, N. Y.?
Mr. RICE. Yes, sir; and a poultryman and for 31 years professor of

poultry husbandry at, Cornell University and now professor emeritus,
and operating a farm of 5,000 birds and 22,000 hatching capacity.

What we would like is to urge upon you the continuation of a com-
mercial and breeder hatchery code, and I would like to read in this
connection an extract from a statement which I wrote some time
ago that sets forth concisely the particular reasons for so doing.
This will save time.

Senator KING. Let me just make an inquiry, if you will pardon me.
How extensive is your business? Is this organization confined to
New York or is it national in scope?

Mr. RIcK. National in scope. 7 will be glad to present that quite
in detail in the form of a brief and also verbally.

Senator KING. Do you have a code for the breeder and hatcheries?
Mr. RICE. We have a code for the commercial and breeder

hatchery industry now in operation, which was approved nearly a
year and a half ago.

Senator KING. Were you instrumental in procuring the code?
Mr. Ricz. I was one of those among a great many in the industry

wh was responsible for doig that.
Senator KING. Are those sho are rearing chickens in all parts of

the country interested in this matter?
Mr. RIft. Exceedin-ly so; almost 100 percent.
The CHAIRMAN. I wKsh you would put m the record in connection

with your brief, the history of the organization, and so forth, to save
the time of the committee so that we may refer to it.

Mr. RICE. Thank you. I have that right here in front of me.
The inception, development, administration, and financing of the

code is the most significant and far-reaching event in the history of
poultry husbandry. The hatchery industry up to the time of the first

119782-85-" -2
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code hearing had been unable to meet the situation single-handed.
What was everybody's business was nobody's business. Now, due
largely to code organization and reorganiZation, the hatchery in-
dustry with Government cooperation is becoming master of the
situation.

The formula for making the Commercial and Breeder Hatchery
Code was rational and not revolutionary. This is an important dis-
tinctiodl. The United States Government proposed but did not
demand a code of fair competition. The hatchery industry accepted
the proposition and submitted several codes for the consideration of
the United States code authorities whose legitimate function it was to
assist in the standardization of rules and regulations in harmony with
the principles and practices established by other industries in coopera-
tion with the Government code authorities in order to provide legal
enforcement. This in principle was Federal cooperation and not
Federal domination.

Whatever may be said for or against codes in general, it is clear
that each code must stand or fall on its own foundation. Of the
Hatchery Code, the facts before us justify us in believing that it has
come to stay. The best proof of this fact is the all but universal
opinion that theHatchery Code has been of great benefit to the poultry
industry as a whole. Even sincere critics of the Hatchery Code and
code violators admit that fact. The early opposition to the Hatchery
Code is gradually disappearing. My observation is that at least 95
percent of the hatchery men believe that the code has been and is a
distinct benefit to all, regardless of whether or not they have supported
it. It is not necessary to receive 100 percent approval of any move-
ment, project, law, code, or Government to make it a pronounced
success. Not even the decisions of the United States Supreme Court
or of any legislative enactment of State or national election requires
unanimous agreement. Not even the Ten Commandments or Decla-
ration of Independence met with complete accord.

I would like also now to read a letter which we received this morn-
ing from the making agent, Mr. Hannah, formerly professor of exten-
sion work in an University.

Senator KINo. Have a letter here which you sent to the chairman
enclosing a copy that you sent out to the county agents of New York.

Mr. RICE. Yes, sir.
Senator KING. Were you using the county agents for the advance-

ment of your organization?
Mr. RICE. Yes, sir; that is universal throughout the United States,

by authorization of the Extension Division of the United States
Government, 3,000 copies of the Commercial and Breeder Hatchery
Code were distributed to the county agents of the United States as
an educational movement. And it is distinctly that. It is the
most important function--education.

Also in your letter you state that you sent out 27 inspectors there
in New York?

Mr. RicE. Oh, no; that is a mistake. Twenty-seven inspectors
for the entire United States.

Senator Kii-ie. Why did you send them out?
Mr. RicE. The letter must be misleading in its English because my

intention was to state that New York alone has one inspector.
Senator KING. Your letter states, "Our inspector for New York

will start work within a few days." .
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Mr. RICE. That is right.
Senator KINo. I wanted to know what authority you had to use

the county agents to carry out your organization plan?
Mr. RICE. They have no inspection responsibilities. They keep

completely free from that, but they assist poultrymen with that
educational movement, as they would with every other educational
phase of extension work, and I know of no opposition.

Senator KING. In your letter I find the statement that it is going to
be stronger for the coming year, a stronger code.

Mr. RICE. As a result of the revisions of the code which have been
made, with due care at the public meetings throughout the United
States, by mail and otherwise, and by hearings in Washington with
the code authorities, thA code of last year was strengthened in a good
many particulars, some by eliminations, some by additions, but it is a
more workable document. It was a tremendous undertaking to bring
this about. It was the first time in the history of poultry husbandry
in this or any other country that it had undertaken to make a scientific
study of itself by surveys, cost-accounting records and other ways,
and we were able to develop a code which today is revolutionary in
its favorable effect upon the poultry industry.

The CHAIRMAN. What are the beneficial effects?
Mr. RICE. I will be glad to read into the record some of the things

that are of distinct benefit.
Senator KING. You sought to unite, did you not, all of the men who

raise chickens in the United States into one big organization, and that
is to control prices.

Mr. RICE. Oh, no.
Senator KING. Is that not the fact? Is that not the object?
Mr. RICE. Not to control prices, but to prevent unfair competition

of selling below cost with intent to injure a competitor, and it must
be his own cost and not an average cost of the region or the average
cost of the Nation. That would be unfair.

Senator KING. One of the purposes was then to arrange prices by
cost accounting or otherwise, at which the producers of chickens might
sell to the consuming public.'

Mr. RICE. In order that they and the code authorities might have
more valuable statistical information on what costs were in the differ-
ent regions of the United States, and for that reason only a large num-
ber of cost accounting records of hatcheries have been secured, and by
the pure education process, without any effort whatever at regimenta-
tion or domination, these people have discovered for the first time that
they were selling chickens below a cost that they could afford, and
when they took into consideration all the cost accounting factors of
running a hatchery, they very quickly discovered that they were
making a mistake.

The CHAIRMAN. This did not apply just to a farmer who raised a
few chickens, did it?

Mr. RICE. It did not. The hatchery code does not undertake to
deal with any hatchery that does not produce at least 500 chicks to
sell, or hatch 1,000 eggs cr more for custom hatching, or for dealers
who sell 500 chicks or more.

The CHAIRMAN. All right; proceed.
Mr. RICE. The question was asked what the benefits are. I would

like to enumerate six.
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The first benefit, and the greatest of all is to the farmer, because
the farmer produces the eggs that go to the hatchery to be incubated
and sold or retum.ed to the farm as chicks. Seventy-five percent
approximately of the chicks hatched in the United States are hatched
in hatcheries, and of that, a very large proportion go back to the
farmers who produce the eggs. They rear their chickens; finding
it morq economical to do that than it would be to operate their own
small incubators or hens.

The farmer benefited in several respects. In the first place, the
farmer who had been selling eggs to hatcheries, in many instances,
was not getting a sufficient premium for the egg he sold to justify
his sending them to the hatchery and make a fair profit. As a result
of the callpaign for improving quality, the hatchery men were in-
strumental in enabling the farmer to produce a higher quality egg by
purchasing pure-bred males and by methods of management and
by processes of disinfection of incubators, selling a healthier chick.
So the farmer benefited as a result of that.

We have a survey made of the different States, which we will submit
as an exhibit, showing the premiums paid to farmers by hatchery men
in the different States of the United States, which is, as nearly as we
are able to estimate it, would mean that the farmers of this country
who produce eggs to sell to hatcheries would be benefiting to the
extent of $5,000,000 or more.

Those gains are for the farmers first, but their biggest gain is in
the fact that the healthier and better-bred chick come back onto the
farms from which as hens they can sell a finer quality of product at a
higher price for people to eat.

The second benefit was to the hatchery men, to the small hatch-
ery men as well as to the large hatchery men. We will submit an
exhibit showing the number and size of the hatcheries of the
United States by States and classified also in groups according to
their capacities. We also have figures to submit with respect to the
profitableness of the business last year which will indicate that the
small hatchery benefited even more than did the large hatchery.

Therefore no one could say that it is a large hatchery business
dominating the small hatchery men. The tendency at the present
time is for the biggest of the hatcheries to reduce in size, making
more local hatcheries rather than have big ones scattered and sending
chickens over wider areas. This we believe is a healthy condition.

The CHAIRMAN. Just as a matter of curiosity, what States lead in
poultry production now?

Mr. RicE. The States of Iowa, Missouri, Illinois are the outstand-
ing of all of the States, and there are a great many that are pretty
close followers.

The CHAIRMAN. I have a curiosity to know where Miesissippi
stands.

Mr. RiCE. Mississippi stands well in many respects, but not par-
ticularly so in the chicken business as far as hatcheries are concerned.

The CHAIRMAN. I was afraid of that.
Mr. RIcE. I know that, Senator, because I spent one week lecturing

at a farmer's week in your State at the State College of Agriculture
about 25 years ago, and I can verify the quality of your watermelons.
[Laughter.]
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The third benefit is to the customer who buys baby chicks, and they
have been freed to a large extent, but of course not completely, of the
great risks which they have run in the past of buying chicks of poor
breeding quality and chicks having disease. I wllilliustrate perhaps
how this thing works. Only a few days ago a poultryman reported
to us in New York State that a certain hatchery had sold him a
thousand chicks and that he had lost more than seven hundred of
them within the first few weeks. That matter was investigated.

The chicks were found to have died of pullorum disease, which
might have been completely prevented if the person who bought the
chicks had gotten them from a place that had been accredited as
pullorum clean or the disease might have come through the infec-
tion of somebodys else's eggs in a hatchery that was not properly
disinfected; but at any rate, this particular person is suffering this
tremendous loss and the hatchery refused to settle the damages.
That matter has been taken up by our code inspector. He will
report the result to the Kansas City central office and the matter will
be properly taken care of, because that is a distinct violation of the
code if it is found that he misused terms which the code defines and
enforces.

The fourth gain is to the breeder. The breeder gains because the
public has become in the last 2 years more quality conscious than ever
before in the history of the industry, and partially due to the effect
of the code; in other words, the farmers are buying more of the high
quality bred males with which to improve their flocks so the breeder
is supporting the code.

The fifth gain is to the laborer, because our records show that the
wage scale has increased materially as a result of the code's require-
ments, that the hours have been shortened and because of the first
two facts, in the long run it has worked to the material advantage of
labor.

It is a benefit to the farmer's family as well as to the hired help.
Much of the labor may be performed by the farmer's own family, who
gets indirectly the benefit of the higher code wage which is reflected
in the general cost of baby chicks and consequently in the selling
price of the chicks.

The sixth gain has been to the advertisers. The poultry journals
and the agricultural papers of this country were absolutely helpless
through any organization or by their own efforts to stop the dishonest
advertising in their journals. We tried over and over to accomplish
results through the Federal Trade Commission, through poultry
organizations and some pretty tragic results have occurred, even to
the killing of one of the officers of one of the organizations, because
of the fact that he undertook to prevent the dishonest trade practices
of one of the members of that organization before the code was
established.

So that the papers welcomed this, especially those that carried
much advertising. Some of these national advertisers who use
elaborate displays pay a good many thousands of dollars a year for
that privilege. An examination of the advertising of those same
hatchery men before the code went into operation and the advertising
.of the same advertisers at the present time is exceedingly revealing.
We will be very glad if you wish to submit those before and after
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records of advertisers to show the wide contrasts. I would not want
to give it publicly because of the use of the advertisers names, but we
are perfectly willing, of course if you wish to have us do so, to give
you proof of all of the facts that I have stated in connection with
these six advantages to the hatchery industry under the code.

Senator CouzENs. Do the poultry people use Capper's Weekly?
[Laughter.]

Mr. RI E. Well, it has a very high reputation, not only in the West
but in the East. Knowing Senator Capper as well as we do, we are
perfectly willing to accept his view.

The C&AIRMAN. Senator Capper agrees with you.
Senator CoUzENs. Do the newspapers charge more for advertising?
Mr. RicE. They well could afford to.
Senator COUZENS. They charge more, do they not?
Mr. RIcE. I don't know.
Senator CouzENs. Do you know whether they are getting more

from the advertising than they ever did before?
Mr. RIcE. Yes, sir; because partly as the result of the code and

partly as the result of economic recovery, the poultry men this year
are having a better year than they have had for many years in their
sales.

Senator COUZENS. People are eating more chickens and less meat?
Mr. RICE. Chicken is meat.
Senator CouzzNs. I mean beef.
Mr. RIcE. It will reflect eventually; yes, sir. The higher prices

of those meats will have to reflect favorably upon the poultry meat.
So the two great gains are improvement in the quality of eggs,

chicks, and stock and square dealing in the handling of the business.
The question was asked a moment ago regarding the size and scope

of the hatchery industry, and I will give a few facts in this connection.
The baby chic produced in the United States will exceed 700,000,000
and of these, the commercial hatcheries will account for 400,000,000.
The value is $54,000,000. The number of persons employed approxi-
mately 10,000 hired help in addition to the hatcheryman's family
work. This business is national in scope and the chicks are distributed
throughout the entire country on a 72-hour postal regulation by mail
or by express.

I would like now to read a letter from the managing agent, John
A. Hannah, who was unable to be here and was one of the first prime
movers in securing the hatchery code as follows [reading]:

I suggest that you recount briefly the demoralized condition in which the
Industry found itself from 1929 to 1933 emphasizing the fraud and deception
practiced upon farmers purchasing chicks and emphasizing the fact that it was
practically impossible for purchasers to determine the true quality of the chicks
to be purchased from reading the advertising and sales literature distributed by
hatcheries.

I would work in a little information of the magnitude of the industry, stressing
the fact that chickens provide an important source of farm income for not less
than 4) million American farmers and that approximately 75 percent of all
chickens are now commercially hatched-approximately 700,000,000 of themannually.

The hatchery Industry is closely allied with agriculture consisting of the
taking of farm-produced eggs and manufacturing them into chicks, 95 percent
of which are sold back to the farmers.

I would bring out that after 1 year's operation under the code, State-wide code
meetings were held In practically every State In the Union and a national meeting
was held in Cleveland with some 1,700 members of the Industry in attendance.
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Every single State meeting went on record as favoring the continuance of the code
and the national meeting went on record with only one dissenting vote asking for
a continuation of the code.

I would then emphasize the fact that the code has emphasized improved quality
and has been of real benefit to farmers and poultry breeders.

The code was developed by the industry and is being administered by the
industry and I would emphasize the fact that every member of the industry has
always had an opportunity to take part in all discussions and had a vote in select-
ing members of the coordinating committee. I suggest that you ask Professor
Rice to outline the improvements In quality that the code has encouraged and
somewhere in the presentation emphasis should be placed on the cooperation
received from the agricultural colleges in all States but Nebraska.

That was purely the opinion of one person in connection with the
poultry department of the (Nebraska) institution,

Senator KING. Is that all?
Mr. Ricn. If you can spare the time I would like to give a picture of

the method of administering the code.
Senator KING. You have had a ialf an hour. Can you not put it

into the record?
Mr. Ricn. I can do so; yes, sir, if that is your wish. It is quite

important, however, that we do get a clear picture of how the code is
administered. I can do it in 2 or 3 minutes with your permission.

Senator KING. All right.
Mr. RicE. Geographically the United States is divided into 20

regions, of which we have one coordinator for each. These coordi-
nators are nominated by ballot by mail. Then they are voted upon
by mail. All of the persons who have signed the code compliance
and have paid the fees participate in the election. Therefore, these
persons who have been chosen are leaders of the industry, and they
are persons who themselves all have hatcheries, and many of them
are of the small, medium size, as well as the large size, so there is a
good cross section there.

The way in which the code is financed; it is entirely by the industry.
The way is it enforced is first of all by public opinion and second the
value of the code number to those who have complied and have signed
the complial., certificate. It is enforced by 35 inspectors throughout
the United States who have been selected to do this.

The method of enforcement is not one of coercion, but primarily is
one of education. I can say to you that our inspectors are welcomed
by the hatcheries and are asked to come again. If violations are evi-
dent nearly all of them are settled purely by having the rules and
regulations pointed out to them, so that this past year more than 500
cases of code violations have been settled out of court by the fact
that when the matter was brought to their attention, they have de-
cided that it was to their business advantage as well as to that of
the industry to comply.

I will bring to you within a day or two a number of exhibits here
to back up the statements which I have undertaken to present in
this very brief manner.

Senator KING. You may leave them with the secretary of the com-
mittee and they will be brought to the attention of the committee.
Thank you very much.
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(The following data was subsequently submitted by Mr. Rice:)
SUPPLEMENTARY DATA AND INFORMATION TO ACCOMPANY THE VERBAL STATE-

MENT OF PROF. JAMES E. RICE OF CORNELL UNIVERSITY, PRESIDENT OF THE
NORTHEASTERN POULTRY PRODUCERS COUNCIL AND COORDINATOR OF REGION
No. 9

On Behalf of the Commercial Breeder Hatchery Coordinating Committee Code
No 8, Jointly Administered by National Recovery Administration and Agri-
culural Adjustment Administration

(Presented Saturday, Apr, 13, 1036)

The following telegram authorizes me to appear also as representative of the
International Baby Chick Association:

"This will be formal authorization for A. H. Demke and James E. Rice to
represent me, International Baby Chick Association, at a hearing before the
Senate Finance Committee urging continuance of the code.

D. D. SLADE,
President International Baby Chick Association.

I am submitting herewith data asked for by members of the Senate Finance
Committee, also supplementary information in support of my oral statement.

The following table shows the number of commercial hatcheries in each State
and their distribution according to egg capacity.

Distribution of hatcheries by capacity

StalteI I§

Alabama .............................. 48 28 0 1 0 0 0
Arizona ............................... 10 12 2 0 0 0 0
Arkansas .............................. 37 27 1 0 0 0 0
California ............................. 226 3 101 39 27 4 1 2
Colorado .............................. 41 5 12 1 0 1 0Connecticut ........................... 78 I 63 2 0 0 0
Delaware .............................. 13 28 12 2 0 0 0Florida ................................ 47 25 3 1 0 0 0
Georgia ................................ 54 42 0 0 1 0 0
Idabo -------------------------------- 32 24 5 1 0 0 0
Illinois ................................ 22 321 44 30 8 2 0
Indiana ............................... 38 0 so 19 3 5 0
Iowa .................................. 274 426 60 37 8 2 2
Kansas.......................... 302 252 34 23 5 1 0
Kentucky ............................. 48 47 1 0 a 0 0
Louisiana ............................. 19 16 1 0 0 0 0
Maine ................................ 183 39 0 0 0 0 0
Maryland ............................. s0 63 10 4 0 0 0
Massaobuseto ......................... 224 113 4 3 1 0 0
Michigan .............................. 164 223 3 18 3 0 0
Minnesota ............................ 164 274 34 24 4 4 0
Misssippi ............................ 31 41 1 0 0 0 0
Missour3 ............................... a32 203 25 20 8 6 1
Montana ............................. I1 8 0 0 0 0 0
Nebrasa .............................. 101 211 26 10 3 0 0
Nevada ................................ 1 1 0 0 0 0 0
New Hampshire ...................... 9 9 34 1 0 0 0 0
New Jersey ............................ 106 1og 10 6 0 2 1
Now Mexico .......................... 5 10 1 1 0 0 0
New York ............................. 285 222 18 2 1 1 0
North Carolina ........................ 56 56 1 1 0 0 0
North Dakota ......................... 22 31 4 0 1 0 0
Ohio ..... ...................... 299 429 70 42 11 4 1
Oklahoma ............................. 66 1612 11 6 1 0 0
Oregon ................................ 125 84 12 3 0 0 1
Pennsylvania ......................... 270 942 40 16 a I I
Rhode Island .......................... 2 11 0 0 0 0 0
South Carolina ........................ 34 30 2 2 0 0 0
South Dakota ......................... 31 92 6 4 I 0 0
Tennessee ............................. 21 28 5 6 1 0 0
Texas .................................. 188 410 17 4 2 1 0
Utah .................................. 18 14 2 4 1 0 0
Virginia .............................. 6 53 6 5 2 0 0
Vermont .............................. 49 1o 0 0 0 0 0
Washington ........................... 116 100 15 11 0 1 0
West Virginia ......................... 37 11 0 2 0 0 0
Wisconsin ......................... 228 218 26 10 0 0 2
Wyoming ......................... 3 6 0 0 0 0 0
District of Columbia .................. 0 2 0 0 0 0 0

To, 1 .. . . 8 .088 5.638 672 350 72 3-32 11
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The following table shows, by States, the density of the hatching or incubator

capacity, varying from 1,040 eggs per square mile in Delaware to 0.2 of an egg in

Nevada. This hatching egg capacity must in each case be multiplied by a factor

averagin, 2.36 in order to determine tfle total number of chicks hatched, since

the same incubators are used for several hatching each season.
Density of hatching capacity, July 1, 19834

Chicks Nu er Hatching

raised, IM2, Hatchks
chick cict y

Rank stat Chicks raised chck i ed capu
squs9mile per square

rapacity li mile, 13
1934

I Delaware .................................... 8,413,677 1.65 1 706,5 8,040.0

2 New Jersey .................................. 7,9 9K, 1.10 1:,05.B 38.8
3 Ohio ......................................... 32,574,650 1.21 00.3 661.7
4 Connecticut ................................. 3,310,861 1.30 731.2 560 4
a Massachusetts ............................... 8,07,789 1.25 &U 8 507.3

6 Indiana ...................................... 2,735 1.1 SO&9 650.4
7 lows ......................................... 2.10 888.7 412.9
5 Illinois ....................................... 3812,130 1.89 680. 8 389.6
9 Pennsylvanla ................................ 25 640, 160 1.66 72. 3 344.4

10 Rhode Island ............................... 60, 479 1.87 8w0 324. 0
11 Maryland .................................... 7, 422, 461 266 7422 279.1
12 Missouri ..................................... 40,783,071 22 693. 6 265.3
13 New Hampshire ............................. 2, 14, 070 1.45 207.6 205.1

14 Minnesota ................................... 26 770 1.65 332.9 201.9

16 Mlchgan .................................... i,146 102 .88 31& 6 201.4

18 Wipconsin .................................. -19,99, 817 2.2 36L6 1. 4

17 Kansas .................................... ,321 2.58 411.9 19.3
1 Nebraska .................................... 2,074.163 283 338. 2 13. 8

19 California ................................... 26.644,797 1.83 171.2 111.7
2 New York ................................... 19,518,188 2.58 410.0 102.3
21 Virginia ............................ 1, 721,022 4.47 416.1 93.0
22 Oklahoma .................................. 23,9731 3.71 335 8 9M 4

23 Washington ................................. 11,063,096 2.04 165.6 81.1
24 Tennessee ................................... 1,935,501 7.67 3812 49.8

25 Texas ........................................ 3, 27t 003 2.94 I38. 2 47.0

26 South Dakota ............................... 14,658, 77 4.21 190.8 4.2

27 Kentucky ................................... 17,3 111 9.75 439 44.2

28 Maine ....................................... 3, ,007 2.88 107.9 41.8

29 Vermont ..................................... 1, 37, 589 S. 87 151,3 39.0
3D Oregon ....................................... 4,613,673 1.24 4&.2 3.8

31 South Carolina .............................. 7,447,403 7.19 244.1 33.9

32 North Carolina .............................. 14,726,1 10.02 202.4 30.2
33 Colorado .............................. ,333,339 2.22 61.1 27.5

84 WestVirgina............................. ,03,70 9.27 229.3 24.7

N Georgia ...................................... 12,263,708 9.13 208. 9 22.8

16 Alabama ..................................... 10, 733,979 28 210.8 20.5

87 Florida ..................... 3,421,394 1.31 612 14.7

38 Mississippi .................................. 10,71,144 1 231.3 18.1
3 North Dakota .............................. 8,17,57 &.02 116.8 17.4

40 Utah ....................................... 8, 9,809 2. 49 43.1 17.3

41 Arkansas .................................... 11,201,907 14.21 21&4 14.9

42 Idaho ........................................ 3,370,662 2.3 40.4 14.3

43 Louisia .................................... 7, 279,168 17.22 180.8 9.3

44 Arizona ...................................... 9", 006 2.06 8.7 4.3

4 New Mexico ............................... ,8 3609 2.26 12.1 .7
46 ~ ~ ~ ~ ~ a Motn---------------- 363884 12.33 344 2.346 Montana ............................... 1,1,88 Z3 24. 4

47 Wyomi ....ng ......................... 12, 2A343 7. . .119 1.7
43 Nevada............................... 439,331 18.64 &.9 .2

Total.............................. 673092,05-2 1236 ......... ............
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The following table shows, by States, the number of applications for compliance
certificates under the Hatchery Code during the first season (up to July 1, 1934)
that the code was in effect. It will be noted that a total of 11,838 hatcherymen
and breeders made such applications, also 1,993 dealers who sold baby chicks.

Application for compliance certificate., to July 1, 1934, by States

Number Number
Rank state appl:1 hatchers Capacity Number

t ,'c' and dealerstaos breeders

I Ohio ......................................... 98 858 26,990,652 127
2 Iowa ......................................... 879 801 22, 929, 056 78
3 lllnois ....................................... 73 631 20,18, 66 132
4 Indiana ......................................- 30 18,036, 754 71
5 Missouri ..................................... 01 17,: so 47
6 Califonia .................................... 662 602 17, 526,009 90
7 Minnesota ................................... 537 496 16,342,500 41
8 Pennsylvana ............................... 881 673 19, 520 187 2089 Kansas ...................................... 649 617 13, 046,176 32

10 Texas ........................................ 670 620 12,479,530 50
II Michigan -----------------................... 574 454 11,618,881 120
12 Nebraska .................................... 427 351 10,277, 053 76
13 Wisconsin ............-..................... 550 481 9,424,912 69
14 New York ............................... 684 527 7, 692, 789 160
15 New Jersey ................................. 309 234 ,693,971 7816 Oklahoma ................................... 279 247 , 275,571 32
17 Washington ................................. 263 246 5, 431,349 19
18 Massachusetts ............................... 417 344 4,090,510 73
19 Virginia ------------------------------------ 197 181 3,749,199 16
20 Oregon ------------------ -----.......... 234 226 3,717,528
21 South Dakota ............................... 142 130 3, 80 081 12
22 Colorado ..................................... 149 111 2,869,103 38
23 Maryland ................................... 150 127 2,801.180 23
24 Connecticut ................................. 187 149 2,700,512 3
28 Delaware ..........-......................... 65 56 2,080,198 g
26 Temessee ................................... 89 61 2, 077,184 28
27 New Hampshire--- ......................... 167 144 1, 16, 345 23
28 Kentucky .........------------------------- 119 96 1,803,787 20
29 North C arollaa .............................. 124 114 1,474, 58 10
30 Utah -------.. ............................... 58 39 1,42, 932 19
31 Georgia ...................................... 123 104 1, 3 160 19
32 Maine .............-------------------- - 231 201 1,258,415 , 30
33 Idaho ........................................ 76 62 1,191,304 14
34 North Dakota .............................. 68 58 1, 162,128 1
35 Alabama ..................................... 101 77 1,044,474 24
36 Florida .....--................................ 134 79 1,039,465 53
37 South Caroliva ............................... 86 68 1,037,16 17
38 Miss ppl----------------------------- - 88 73 8N, 324 ii
39 Arkansas ................................... 68 64 790, 909 4
40 West Virginia ................................ 74 44 93, 626 30
41 New Mexico ................................. 19 17 502,06 '2
42 Arizon ......... a.............................. 37 24 485,398 13
43 Louisiana ................................... 48 36 430,512 12
44 Vermont ..................................... 68 69 35, 141 9
45 Rhodo Island---------------------------. 0 37 324,417 13
46 Monta ..........-.......................... 22 19 297,06 3
47 Wyom-ing---------------------------------... 11 9 197, 2D4 248 Ditriot of ColumbL ....-.................... 8 2 33,440 a49 Nevada ...................................... 5 2 23,700 a

TotaL. --------------- 13,821 11,93 286,685,229 1, 993

As proof that in this industry the coordinating committee (the code authority)
is not dominated by the larger units, I present the following tabulation of the
membership with each member's hatching capacity. It will be recalled from tables
given above that there are 7 members of the industry having hatching capacities
of 800,000 or more eggs, also 7 having capacities of 600,000 to 800,000 and 8
having capacities of 500,000 to 600,000. Only two In these larger capacities are
members of the code authority.
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LC. Beall -----------------
E. A. Nisson ---------------
A. H. Demke --------------
H . S. Cox ------------------
G. H. W ood ---------------
D . D . Slade ----------------
Dr. E. E. Boyd-....... .. --
Erle Smiley ................
F. R. Hazard --------------
J. E. Rice .................

cbpecr
31,000 G. R. Spitzer -------------

514,00 G. .. Hooker -------------
52,000 G. S. Vickers .....-........
20, 000 J. A. Davidson.-.
41,000 C.I. Bahore .............

517,000 Frank Gripton ............
48,000 V.C. Ramseyer -----------
61, 000 K. I. Miller --------------
27, 000 C. Howard King ...........
22, 000 E. B. Anderson -------------

219, 760
22, 000

845, 000
31, 360

255, 000
198, 000

9, 120
60, 000

As further evidence that this code has not operated to the disadvantage of the
smaller units of the industry, I submit herewith a tabulation showing the results
of a survey of 683 hatcheries of various sizes in the 1934 season, grouped according
to incubator capacities. It will be noted that the percentage of hatcheries showing
a profit decreased as the size of the hatchery increased.

Capacity groups and percent of hatcheries reporting profit

Under 10,000 ------------------- 92 100,000 to 199,999 ------------- 87
10,000 to 24,999 ---------------- 87 200,000 to 499,999 ------------- 86
25,000 to 39,999 ---------------- 88 500,000 and over ------------- ()
40,000 to 59,999 -------------- 89
60,000 to 99,999 -------------- 72 All capacity groups ----- 88

This same survey showed also that the margin of gross profit was less among
the larger hatcheries than among the hatcheries of small to medium capacity.

Gross In.
cows from Total Margin or

Capacity groups all hatchery spns it
operations (perosnt) (jset)
(percent)

Under 10,000 .................................................... 100 7.8 24.2
10,000 to 24,99 ....................... -.......... .................. 100 81.0 19.0
2,000 to 39,999 ................................. _.....---------- 10 83.8 18.6
40,000 to 84,91 ..................................................... 100 83.7 16.3
e0,000 to 99,9 .....................................................- 84. 8 16.2
100,000 to 19,999 .................................................. 100 87.9 12.1
200,000 to 499,999 ...........- -..........-..........................00 87.7 113
00,000 and over ................................................... 100 s. 1 14.9

All capacity groups .......................................... 100 84.6 12.4

It should be pointed out in this connection that there are natural and almost
automatic checks in the hatchery industry to. safeguard the farmer against over-
charges for baby chicks. Whenever the farmer or poultryman feels that the price
is too high he has the remedy in his own hands. Most farmers still have small
Incubators stored away and could put them into operation very quickly. Even
though no such small Incubator was available, the old hen Is still on the job and
ready to perform the hatching operation.

Of course a considerable percentage of eggs are still hatched by hens or small
home incubators each year and many more could be so hatched on short notice.
An automatic price balance is thus preserved so that the farmer need pay no more
for commercial hatching than the service is worth to him as compared with doing
it at home.

I Field representative.
I Sample not adequste.
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PREMIUMS PAID FARMERS FOR BETTER EGGS

The provision in the code which requires the payment of premiums for hatching
egFs and the elimination of underweight eggs, not only results in a better quality
chick but directly Increases the farmers' revenue.

The following table shows the average premium paid above market egg prices
by hatcheries in 1934.

I Average premium paid over market price by hatcheries for eggs bought

Average Number Average
State hatcheries pium State hatcheriesreporting paid reporting pd oen)

r

53Oti dosen) dzn

Alabma. ................ 9 0 108 Nebraska ................ 51 $0. on
Arizona .................. 10 .127 Now Hampshire ......... 9 .145
Arkansas ................. 12 .081 New Jersey .............. 21 .133
Camlornfa ................ 116 .134 New Mexico ------------- 5 .096
Colorado ................. 21 .077 New York ----------- - 59 .094
Connecticut .............. 7 .118 North Carolina ---------- 22 .112
Delaware ............. -5 .084 North Dakota ............ 10 .018
Florida ............... . 21 .106 Ohio ..................... IM .07
Georgia .................. 12 M082 Oklahoma ................ 41 .082
Idaho .................... 11 .001 Oregon ................... 21 .107
IlUnos ................... 98 .079 Pennsylvania ............ o .098
Indiana .................. 93 .070 Rhode Island ............ 4 .073
rowa --------------- 131 .064 South Carolina ----------- 11 .101
Kansas ................... 83 .077 South Dakota ------------ 13 .063
Kentucky ................ 9 .088 Tennessee ................ 8 .091
Loulan ................ 1 .085 Texas .................... 127 .077
Maine ............ ... 7 .118 Utah -------------------- 6 .073
Maryland ........ 14 .068 Virgina ................ 23 . i19
Massachusetts ........... 29 .128 Vermont ............... 4 096
Michigan ................ 27 .090 Washington .............. 30 .104
Minnesota --------------- 68 .084 Wisconsin ................ 108 .069
Montan...-........................ West Virginla ............ 4 , i0
Missisipp. ................ 4 .111 Wyoming ................ 4 .081Missourli_.............. 6 .067

Nevada .................. 1 .100 Total ............. 1,720 .085

BENEFITS TO LABOR

Data collected by the Planning and Research Division of National Recovery
Administration, based on a survey which brought usable data from 554 hatcheries,
indicated an increase of 66.9 percent over 1933 in wages for unskilled labor. This
applied to approximately 6,068 full-time workers and 3,088 part-time workers
employed in this industry.

This rate of wage increase In an industry so closely associated with agriculture
and usually located in an agricultural community proved too great, however,
and resulted in some decrease in employment in the smaller and medium sized
hatcheries where members of the owners' families could lengthen their own hours
and do more of the work.

This difficulty was largely overcome during the 1935 season by a moderate
reduction in wage rate and a moderate lengthening of hours-approximately the
same weekly wage as in 1934-which is still a big advantage to labor as compared
to pro-code days. Somewhat similar adjustments had tobe made also on skilled
labor. Incidentally, this experience shows that labor may defeat its own objec-
tives by going too ast in the matter of raising wage rates and reducing hours.

A FEW OF THE INDUSTRY EVILS CORRECTED

Among the many benefits of the code I desire to call particular attention to,
some of the more flagrant evils that have been corrected, either wholly or very
largely.

Advertising.-It has long been a matter of regret to reputable hatcherymen
that baby-chick advertising has often been misleading and even untruthful.
Great progress has been made under the code in correctxin this situation. The
code prevents advertisers from claiming qualities in their chicks unless they
actually possess such qualities, such as high egg-producing qualities, quick
maturity, hlgh degree of livability, freedom from disease, connection with breeding.
farms, and similar claims.
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A member of the industry is prohibited from advertising his stock as from the

strain of a particular breeder without first getting the written permission of such
breeder.

Guarantees made must be lived up to or modified to conform to the facts.
No member may advertise his products as "disease free" unless they have been

officially tested and found free.
When the term "disease tested" is used in advertising it must be accompanied

by a statement telling for what disease, by what method, and by whom the test
was made.

Scientific terms must be used only in strict accordance with definitions set forth.
Shipments must be sefit to customers on the dates promised unless permission

is secured from the customer to ship otherwise.
Auction sales of unidentified chicks at low prices which were formerly held in

some sections as a means of disposing of inferior stocks or chicks weakened by
delayed sale-in other words these auctions were dumping grounds for certain
hatcheries-have now been largely eliminated by reason of the code rule which
requires the hatcheryman's name and address and date of hatch to accompany
al shipments of chicks. Elimination of this type of auction has not only elimi-
nated the distribution of inferior stock but has helped in preventing destructive
price cutting. The farmer purchaser is also protected against losses that follow
purchases of such inferior stocks.

A provision of the code prohibiting sales below the individual's own cost has not
only aided in stabilizing prices and eliminating destructive price cutting, but has
tended to restrict production to the actual demand, thereby placing the hatebery
business on a sounder and more businesslike basis. This we consider highly
important and to the ultimate benefit of all concerned, including the consumer and
labor as well as the hatcheryman.

ENFORCEMENT

While the acceptance and observance of this code to date hsa been based largely
on educational efforts and the benefits to the industry, yet it must not be forgot-
ten that for continuous and proper operation of the code we must have definite legel
enforcement provisions, with proper penalties for the wilful violator. The very
small minority of members who violate the code-certainly less than 5 percent--
could gradulally undermine and destroy the code unless effective means of punish-
ment are available.

We therefore feel that the enforcement provisions should be strengthened in the
new National Recovery Act.

The following Is a typical letter received from representative members of the
industry asking for the continuation of the code:

JEFFERSON CHICK HATCHERY,
Jefferson, Iowa, April 10, 1935.

NATIONAL COMMERCIAL BREEDER HATCHERY COORDINATING COMMITTEE
Kansas City, Mo.

GENTS: As I have heard of some rumors that the Hatchery Code was to be
done away with I for one would regret very much to see it discarded.

For the last 2 years I think we have been benefited by it, in several ways.
First, it has stabilized prices to a certain extent, of which the hatchery industry
was very much in need.

Second. It helped very much in preventing oversetting early in the season,
eliminating heavy surplus, also in closing down early in June, saving a worthless
lot of stuff being placed in the hands of buyers who only bought the chicks because
they were cheap. No profit to the hatchery or producer.
o Third. In an effort to place on the market a very much higher quality of
chicks, also the eliminating of the setting of undersized eggs.

Fourth. Last but not least, in its efforts to induce honest advertising and
eliminating worthless premiums with chick orders.

I might say much more in favor of the code and I will say this, that if the code
is abandonedI will have a hatchery for sale and the fellow that makes the sale
will have a good commission out of it.

Yours truly, L B p-so
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TESTIMONY OF FRED BRENCKXAN, REPRESENTING NATIONAL
GRANGE, WASHINGTON, D. C.

(After having first been duly sworn, testified as follows:)
Senator KING: You represent the National Grange?
Mr. BRENCKMAN. Yes, sir.
Senator KING. Proceed.
Mr. BRENCKMAN. This committee deserves to be commended for

conducting the hearings which have been in progress during the past
several weeks. Before Congress reenacts the N. R. A. for another
period of 2 years, it is only reasonable and right that it should make
in uiry, as to how this legislation has worked during the past 2 years.

The declared policy of Congress as expressed in the A. A. A. is to
reestablish and maintain the same price parity between agricultural
and industrial commodities which existed in the prewar period. In
May 1933 when the Adjustment Act was passed, the average level of
farm prices stood at 62 percent of prewar while industrial commod-

ities commonly purchased by farmers were at 101, making a spread of
39 points to the disadvantage of agticulture.

The N. R. A. was approved by the President on June 16, 1933.
One year later, on June 13, 1934, the average level of farm prices had
advanced to 85 percent of prewar, but industrial prices stood at 122.
From this it will be seen that the spread between agriculture and
industry was still 37 points. It was not until the scarcity occasioned
by the drought of last year that farm prices began to approach their
prewar level.

The latest price index of the Department of Agriculture issued on
March 29, 1935, shows farm prices to be at 108, while the industrial
price level is 128, making a spread of 20 points. The purchasing
power of the farm dollar as of that date was 84 cents.

This does not include rental or benefit payments under the A. A. A.,
but it is worthy of note that only about one-half the farmers of the
country are engaged in the production of so-called "basic commodi-
ties" upon which rental or benefit payments are made.

From the inception of the recovery program, the National Grange
has been animated with a sincere desire to cooperate in every possible
way toward making it a success. However, it is my opinion that one
of the major factors in retarding recovery has been the continued
disparity between agricultural and industrial prices. This disparity
has been largely due to the artificial and arbitrary regulation and
regimentation of industry under the N. R. A.

The growth of monopoly, the fostering of illegal combinations for
the artificial fixation of prices, the nany and varied restrictions placed
upon industry have all contributed to increased cost of production.
To a large extent, this has placed industrial commodities beyond the
reach of our agricultural population. Is it any wonder that there
are still so many millions of workers unemployed and subsistingupon
Government relief when lack of purchasing power keeps the fajner
out of the market? It may confidently be said that what is true of
the farm population in this connection, likewise applies to other large

ups whose purchasing power has remained stationary or has not
kept pace with the increased prices under the N. R. A.

One of the most glaring examples of the manner in which the con-
sumers of the country are being gouged is by price fixing, which since
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the inception of the N. R. A., has been present in the majority of the
industrial codes. It is true that in many of the codes, the term
"price fixing" has been camouflaged umder such innocent sounding
titles as "open price filing," "price protection," "cost accounting,"and "minimum rices"

On June 7 of last year, the N. R. A. made a half-hearted attempt
to correct this evil by the issuance of Office Memorandum 228, which
in general terms instructed all administrators to withhold all approval
of price-flxin provisions in pending codes and to bring existing codesinto conformity with that policy wherever practicable. The empti-

ness of this gesture is made manifest from the following information
which is on file in the offce of the Chief of Post Code Analysis
Division of the N. R. A.

Out of 554 codes and their supplements approved, 552 contain some
form of mininium prices. Codes and their supplements having some
form of open-price filing number 438. Codes calling for cost-account-
i systems number 520. Approved codes that do not conform with
Office Memorandum No. 228 total number 269.

The reports of the Darrow board and the thousands of complaints
received by Members of Congress show that many of these codes
have been written, interpreted, and administered for the favored few
who through their financial power have been able to dominate and
control the minority groups in the different industries.

We have all heard of many cases where small businesses have been
oppressed under the administration of the various codes.

A case in point that comes to mind is the Code for the Wheat, Flour
Milling Industry. When this code was proposed, Mr. Chairman, it
contained a provision that nothing therein contained should be used
to embarrass the little fellow or to eliminate small industries, and
after having paid lip service to that proposition there was a provision
written into it that the big highly mechanized mills should be allowed to
operate on a schedule of 144 hours aweek, and certain restrictions were
placed upon the smaller mills that employed more hand labor. If the
code had been adopted as written, there can be no doubt whatever
that it would have in due time driven out all of the independent millers
of the United States. I appeared in opposition to that code and asked
that it be put in fairer shape, just as we did in the case of very many
other codes that have been adopted.

The attempt to regiment this highly competitive industry has led
to the destruction o many small units that were in the aggregate
the means of giving employment to many people. From the promul-
gatio~a of the code, the large and highly mechanized mills have en-
deavored with every means within their power to exterminate the
small, independent millers, and have written into the code provisions
that threaten his economic extinction.
I The small millers have not been subservient, but have manfully
fought for their rights. A minority group held a referendum among
all :)illers regarding the continuance of the code. Out of 658 votes
cast, 70 were for continuance while 532 millers, large and small, voted
in tion. I I I.. .

Thre small mills of the country an going out of existence at the rate
of about 300 a year. Every time one of these mills closes, it leaves
the community in which it was situated so much poorer and it
strengthens the grip of monopoly on the milling industry.
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On September 15, i933, when the Code for theFarm Implement and
Machinery Industry was adopted, the price level of this kind of
equipment was at 139 of pre-war. On December 15,1934, this index
stood at 146. There have been times d'nring recent years when this
industry was running at only 20 percent of its capacity, and the
principal reason for it was, as I see it, that in many instances prices
for ftrrm implements and machinery in most common use was prac-
tically twice as high as during the pre-warperiod.

Let me give you a few examples, Mr. Chairman. Twelve tube-
disk drills that in 1914 sold for $85.38 on the average, in 1934 were
priced at $143.

Six-foot grain binders which in 1914 sold for $131.28, in 1934 cost
$228.

Hay loaders, which in 1914 retailed to the farmer at $66.73, in.
1934 cost $117.

A 5-foot 2-horse mower that sold for $47.50 in 1914, cost on the
average $79.90 in 1934.

A 2-row corn planter that sold for $41.96 in 1914, sold for $81.30
in 1934. i

This list could be considerably lengthened, but the comparisons I
have made will show the unreasonable increase in the prices of equip-
ment of this kind that have taken place since the pre-war period. -

The Grange is asking Congress to enact legislation directing the
Federal Trade Commission to investigate the farm implement and
machinery industry so as to definitely establish whether or not price
fixing and unfair trade practices are responsible for the unreasonably
high prices that farmers are asked to pay for such equipment.

The main objective of the N. R. A. was to increase employment
and to spread purchasing power. As a recovery measure, it cannot
be denied that the result of its 2 years of operation leaves much to
be desired.

At our last annual convention, the National Grange took the posi-
tion that if this legislation was to be reenacted in any form, definite
safeguards should be adopted to prevent all arbitrary and artificial
price boosting in industry. If this legislation is to be continued, we
demand the observance and enforcement of section 3 of the Recovery
Act, which forbids code provisions calculated to eliminate or suppress
small enterprises, and which expressly prohibits monopolies or mo-
nopolistic practices. , I

Senator KING. Thank you very much. I would like to ask you
just one question. When some of these codes to which you have
referred, were being drafted, did you appear before any of the gather-
ings and protest against them or insist upon different provisions?

Mr. BRENCKMN. Yes, indeed. A very large part of our time
during the first year after 'he enactment of the N. R. A. was con-
sumed in attending code hearings and in the efforts to protect the
interest of agriculture under the Recovery Act.

Senator KiNo. Take for instance the Wheat Code to which you
have referred, the Flour Milling Code. Who were the dominant
factors or persons in the drafting of that code? Was it the big mills
or the little mills that were there represented?

Mr. BRiENCKMAN. That code, like practically all of the codes, was,
drafted by the dominant people in the industry, and it was written, as,
I understand, by the killing trust, composed of about 33 big cor-
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porations, and they have dominated the code and have administered
it ever since.

Senator KING. Take the Agricultural Implement Code. Did you
or representatives of the Grange or of agriculturalists, appear there in
the formulation of that code?

Mr. BIENCKMAN. I am sorry to say that we did not appear in con-
nection with that particular code because we could not attend all
of these hearings, ai±d some of them were held at times and places that
we did not even get any notice of.

I want to mention while we are talking of that, of another code that
was adopted and under which there was price fixing that proved very
burdensome to the farmers along with the rest of the consuming
population of the country, and that was the code for the rubber tire
industry. They fixed prices under that code for a time, and it was
estimated that the three increases in the price of tires that took place
after the adoption of that code cost the farmers of the country alone
at the rate of approximately $40,000,000 a year in increased prices.
Price fixing under the Rubber Tire Code was abandoned, I think, on
the first of October of last year.

Senator KING. Thank you very much. Mr. Hollingsworth and
Mr. Meyer, I notice on the list here, represent the Retail Tobacco
Dealers. One is the president and the other is director. Do both of
them desire to testify?

Mr. HOLLINGSWORTH. Mr. Chairman, I am Mr. Hollingsworth, and
Mr. Meyer has Mr. Lefkowitz appearing in his stead. He will take
about 10 minutes.

Senator KING. How much time do you want, Mr. Hollingsworth?
Mr. HOLLINGSWORTH. About 10 minutes.
Senator KING. All right; proceed.

TESTIMONY OF W. A. HOLLINGSWORTH, NEW YORK, N. Y., PRESI-
DENT OF THE RETAIL TOBACCO DEALERS OF AMERICA

(The witness was duly sworn by Senator King.)
Mr. HOLLING SWORTH. Mr. Chairman and members of the com-

mittee, I appear here as president of the Retail Tobacco Dealers of
America, the national organization of retail tobacconists, representirg
through membership and proxy about 750,000 retail outlets selling
tobacco products in every State.

Never was a great number of people more grateful for an act of
,Congress than were the members of the retail tobacco trade for the
N. R. A.; for about the time the N. R. A. was enacted into law,
the morale of the trade was at its lowest ebb. The trade was burden-
ed with constant misery and was suffering from every economic ill
imaginable. Its casualty list was rapidly reaching a balance with its
-roster and its inventory was beginning to resemble an entry in the
"doomsday book."

Labor employed in the industry, realizing the deplorable financial
condition of their employers, were glad to hold their jobs at any
price, and on any terms. The outlook for the industry was hopeless.

Little wonder the N. R. A. was greeted with thanksgiving and
rejoicing. Eyes were turned heavenwards and prayers of sincere
gratitude were offered in the name of those who fostered this legis-
Sat-ion. Almost overnight, the Blue Eagle became the symbol of
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emancipation from debt-ridden depression; and hopefulness, enthu-
siasm and confidence replaced fear and despair.

Today, retail tobacco dealers are catching upon back bills, amortiz-
ing long-standing obligations, liquidating arrears in rent and, best of
al, regaining their credit standing with the wholesalers and manu-
factiurers. A short time ago, one large wholesaler in the metropolitan
arel of New York told of restoring credit accounts to more than 7,000
retailers; also, a large manufacturer cited how rapidly his slow-moving
retail accounts were coming into line with the company's credit terms
throughout the country.

One of the loudest, general criticisms against N. R. A. is that it has
operated to hinder small enterprise. Several antagonists of N. R. A.
have framed their protests against the act in this vein, and made asser-
tions that they speak for the small business man.

I cannot speak for other industries, but I do know about every-
thing pertaining to formulating and negotiating the Retail Tobacco
Code, and I want to say here and now that the code of the retail to-
bacco trade was conceived by the little man, initiated by the little
man, operates for the little man, and is administered and managed
by the little man.

Under the code, the little retail tobacco dealer is enjoying progress
and assurances of protection against his natural enemies never enjoyed
before, and he wants it continued. So, to those who profess and assume
to speak for small enterprise--who, according to their assertions,
want N. R. A. done away with-we, the hundreds of thousands of
small shopkeepers say they absolutely do not represent us.

Senator KING. Who are his natural enemies? The men in the trade
that sold cigarettes a little cheaper than he did?

Mr. HOLLINGSWORTH. The natural enemies are the loss-leader
practitioners, a few cut-rate pirates who demoralized the retail prices
in the entire trading area, and certain large manufacturing concerns
who had to meet competition, and who were unwilling to stand the
expense of meeting that burden, and instigated a reduction in price
in a trading area which they knew would multiply rapidly and cause
everyone to fall in line with that extremely low price.

The N. R. A. is rehabilitating thousands of small merchants, and if
its protecting arms are lifted, and the lean and hungry wolves of
ruthless price cutting are turned loose upon them again, what slaughter
will take place! The little man will be completely routed out-
muscled out--driven out, and his small remaining capital devoured
by a competition so ruthless as to be inhuman and heartless.

The earnings of thousands of these little shopkeepers may well be
considered as wages, for comparatively few of them do a gross dollar
volume of business exceeding $i0,000 a year. ,

Senator KING. You are speaking now of these little cigar stores?
Mr. HOLLINGSWORTH. I am speaking of the little cigar stores and

candy stores, and stores that deal in newspapers, cigars, and tobacco,
and handle a few other items.

On this gross volume, their net income floats between $25 and $30
a week. If the National Industrial Recovery Act is not continued,
and ruthless price-cutting rustlers are again allowed to prey upon
their patrons, .these small earnings will vanish and a great number of
families will be added to the rolls of the relief agencies. The only
hop uhe little retail tobacco dealer has to continue even a meager
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'Labor has given its unqualified endorsement to the Retail Tobacco
Dealers' Code. It is conceded a substantial amount of reemploy-
inent has taken place in the industry since the code was approved,

and it is also agreed that wages in the industry have increased mate-

rially. The improved condition of the retailer is reflected through-

out tie entire tobacco industry, from handling the seed to consumer,

for the wherewithal to meet all the pay rolls of the tobacco industry

flows from the cash registers of the retail dealer.
In the retail tobacco business unbridled competition and price

cutting have proved to be the inhuman instruments of monopoly.

More than 80 percent of the cigarettes consumed in the United States

are manufactured under three standard-brand trade-marks. The sale

of these brands accounts for more than 50 percent of the average

retail tobacco dealer's volume, and his general welfare is largely

dependent upon profits made from the distribution of these highly

advertised brands of cigarettes. Recently, when the dominating

position held by the three big brands was threatened with the com-

petition of therapidly growing 10-cent brands in some mysterious

manner, retail price wars broke out all over tle country. During
the peiod of these wars, the little retailers were not only denied

compensation for their services as distributors, but were compelled

to sell those cigarettes to the consumer at an actual loss. The three

big brands came out of the war undisputed victors, but the little

retailers who had been forced to act as shields in the battles were

left- upon the field financial cripples and commercial wrecks. .

Worst of all burdens upon the little retailer was the ever-increasing

attacks of the loss-leader pirates upon their small business. Because

cut rating tobacco products had become known as good bait to induce

traffic into establishments depending upon the saTo of other lines of

general merchandise, several unrelated and alien businesses sold

tobacco products to the consumer at net Invoice cost, or below, to
secure patronage for their large-profit items of merchandise, and the

little retailers were faced with either losing their entire trade to the

loss-leader pirates, or meeting the ruinous cut prices established by

them.
Senator KIn. Has there been any increase in the consumption of

cigars?
Mr. HOLLINGSWORTii. The increase in the consumption of cigars is

about 6.9 percent. I
SenatorKINa. During what period?
Mr. HOLLINGSWORTH. In the latter part of 1934.
Senator KING. Just recently, then?
Mr. HOLLINGSWORTH. Yes, that is correct. The retailers' code and

the price-fixing provision in the retailers' code went into effect on
July 19.

Yenator KING. The principal product you sell is the cigarettes?

Mr., HoLLINGSWoR ,n Cigarettes account for about 50 percent of

the volume,
Senator KINQ. Cigars amount to how much?
Mr. HoLrNOsWOn'. Cigars about 25 percent, and smoking

tobacco, (chewing tobacco, and snuff account for about 25 percent.

That 'the round figure
Senator'KING. How' many stores' are there in the United States

so' our kboco products are venided?
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Mr. HOLLINGSWORTH. There are variable estimates. Because we
cannot cover all of the byways where they have a little stand that
will sell soda water, frankfurters, and so forth, we cannot reach it
exactly, but the large manufacturing concerns have it pretty 'well
tabulated, and they estimate that there are between 780,000 and
800,000 outlets for tobacco products

I care say cigarettes and tobacco products are sold in more avenues
of commerce than any other article we have to deal with.

Senator KING. I suppose since cigarettes have become so popular
and the ladies are smoking them, the consumption has been greatly
increased.

Mr. HOLLINoSWORTH. That is correct, it has been greatly increased.
They say it accounts for about 35 percent of the increase.

It is a well-know fact that before the National Industrial Recovery
Administration approved an order establishing minimum retail prices
for cigarettes, certain concerns engaged in the sale at retail of products
other than tobacco, had adopted as a permanent policy the practice
of selling cigarettes at less than cost of purchase and handling.

Tobacco products, and especially cigarettes, are particularly
adaptable to the nefarious loss-leader practice:

1. They are in universal demand.
2. They consist almost entirely of extensively advertised and nation-

ally known trade-marked brands for which a great public demand has
been created.

3. They are sold at retail at low unit prices and their intended prices
are of such general knowledge that a cut price is immediately recog-
nized.

4. They have an unusual velocity of sale, thus, the possibility of
compelling the frequent return of the purchaser.

The Administrative order establishing iniinwu retail prices for
cigarettes has been in operation roundly 10 months, and though it
affects and pretends to control the retail price of cigarettes in roundly
750,000 outlets, there are not more than half a dozen important viola-
tions now existing throughout the entire 48 States; and the acceptance
by the consumer of the now stable minimum prices of cigarette, has
been so complete that not a single instance of consumer resistance has
been reported to either the National Association or the Code Authority

Senator KING. Has there been an increase in the price?
Mr. HOLLINGSWORTH. The price has been stabilized at what was

formerly known as the prevailing price.
Senator KING. Has it been increased?
Mr. HOLLINGSWORTH. There has been no increase.
Senator KING. Then cigarettes have not been increased in price,

notwithstanding the increase in consumption.
Mr. HOLLINGSWORTH. Yes; that is correct. The loss-leader practi-

tioner was selling cigarettss, as I have stated here, very often at cost.
The general prevailing price for cigarettes was 13 cents per pack, or
two packs for a quarter, or $1.20 a carton, and that price prevails
today.

That is what was known as the general prevailing price at the time
the cigarette order began to operate.

Internal Revenue figures show cigarette consumption in this
country reached its all-time peak in 1934. During the last half of
1934, the Administrative order establishing minimum prices for cigar-
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ettes operated successfully for the retailers and in the month of No-
vember, cigarette production increased 42 percent over the same
month in 1933. No further evidence should be required to prove
the consumers' complete acquiescence in the cigarette order. Inci-
dentally, this increase of cigarette consumption added many addi-
tional millions of dollars to the collections of the Internal Revenue
Department.

The inherent characteristics of the retail trades and the particular
kind of economic and commercial ills which they are susceptible to,
makes necessary trade-practice provisions in their codes including
minimum price protection. Some other method may be adequate
to correct unfair competition in the manufacturing industries, but
without a stop-loss minimum price, the retail trades, particularly
those dealing in tobacco products, are, at all times, subject to com-
plete demoralization, or even destruction, by the loss leader use of the
products upon which they depend for their'principal income.

The phrase "price fixing" as tho term is generally understood,
frequently brings resentment to the surface o7 any discussion con-
cerning it, because the more mention of the term in its broad concept
prompts the mind to envisage a scheme which implies collusion be-
tween competing manufacturers or producers to fix prices for mutual
profit. Minimum prices or stop-loss prices differ vastly from this
commonplace construction of the term "price fixing", and certainly
no implication of impropriety is justified, as the establishment of
minimum prices is for the purpose of protecting the weak against the
strong and serves only to stop an actual loss.

The retail tobacco dealers of this country feel that the protection
afforded them by their code is both virtuous and equitable-and their
only fear is that selfish interests and big business may conspire to
deprive them of what they have rightfully gained.

There is available a preponderance of evidence to prove the ruin-
ous effects of cut-rating and the lss-leader practice upon small
tobacco dealers. At the public hearing on the Retail Tobacco Deal-
ers' Code and at the. hearing held on price provisions in codes of fair
competition last January, comprehensive testimony was submitted
to prove the disastrous effects of unfair competition upon small en-
terprise within the retail tobacco industry. Rather than burden
the committee by reiterating it here, I beg permission to submit this
evidence in the form of briefs and exhibits.

Now, rather than burden this committee further with testimony,
I have here three briefs I would like to offer for youi consideration.

Senator KING. Those may be filed with the clerk.
Is Mr. Meyer present?
Senator LA FOLLETTE. Mr. Chairman, after listening through Mr.

Brenckman's testimony, it has occurred to me that since a nwimber of
these codes were in thie charge. of the Agricultural Adjustment Ad-
ministration when they were drawn, I think it would be helpful to
have someone furnish us with a list of the codes that were handled
and drawn in the Agricultural Adjustment Administration, if there
be such.

Of course, Ps we all know, they were transferred by Executive order
some time in March 1935 to the N. R. A., but in order to have a
history of the negotiations of these codes, and which part of the ad-
ministration was responsible for their drafting, it would be helpful
to have such a list.
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Senator KING. I think that is a good suggestion, and Mr. Whiteley,
you will take care of that.

Mr. HOLLINGSWORTH. Mr. Chairmen and gentlemen, Mr. Meyer
cannot be here, and we would like your permission to have Mr.
Lefkowitz substitute for 1hm.

Senator KING. That will be satisfactory. Please come forward and
be sworn, Mr. Lefkowitz.

I

TESTIMONY OF ISAAC H. LEFKOWITZ, OF NEW YORK, N. Y.,
PRESIDENT ASSOCIATED RETAILERS, INC., VICE PRESIDENT
NEW YORK TOBACCO COUNCIL.

(The witness was duly sworn by Senator King.)
Senator KING. Will you give your full name?
Mr. LEFKOWITZ. Isaac H. Lefkowitz.
Senator KING. Where do you live?
Mr. LEFKOWITZ. Residence or business?
Senator KINo. Where do you live; in New York?
Mr. LEFKOWITZ. Yes, sir.
Senator COUZENS. Is your testimony substantially the same as the

previous witness?
Mr. LEFKOWITZ. It is entirely different, I believe, to a great extent.
Senator KING. Are you a member of the code authority?
Mr. LEFKOWITZ. I am a member of the code authority.
Senator KING. Some member of the code authority came to see

me a f(w days ago, and I asked him about his connection with it, and
he said he was an officer and getting $20,000 a year, and several of the
secretaries had salaries paid to them. Are you one of these salaried
officials?

Mr. LEFKOWITZ. No, sir; I am not.
Senator KING. You may proceed.
Mr. LEFKOWITZ. My business consists of a single small tobacco

store located on a side street, and my customers are principally factory
workers and persons of small means.

I am also the president of a trade association known as "Associated
Retailers, Inc.," and the vice p resident of New York Tobacco Council.
As such, I represent thousands of the small shopkeepers of the city of
New York.

Senator KING. Is that council incorporated?
Mr. LEFKOWITz. No; it is not incorporated. That is an organiza-

tion consisting of the various retailers within a radius probably of
10 to 15 miles of New York.

Practically all of my life has been spent in the retail end of the
tobacco business and I honestly believe I can qualify as an expert
witness on conditions in that trade.

At the very beginning I want to say so strongly that there never
will again be any doubt on the point that the Code of Fair Competi-
tion for the Retail Tobacco Trade was the result of a demand from
every part of the country of the small tobacco dealer. If anyone
says that our code was made for us by the jobbers or the manufac-
turers or even by the larger retailers, if anyone states that it is run
by the big men or for the tig men, I can answer, from personal knowl-
edge, that he is not telling the truth.

At the public hearings of our code, our attorney filed written
proxies of about 250,000 retail outlets and in each of them a special



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1807

plea was made for the approval of this code. Over 90 percent of those
petitions were made by small shopkeepers doing a business of less
than $10,000 a year, and if we had had more money, we could have
gotten many more proxies, for the whole industry realized, then and
now, that only a code of fair competition could save it from certain
ruin.

It is this geat number of small shopkeepers, whose interests are so
tremendously affected, that I must try to represent today. And
when I think of all the small cigar stores, grocers, and drug stores,
and, in fact, all the 700,000 little men who sell tobacco, and that in a
way I represent all of them, it makes me feel a great responsibility.

I never wished so much that I was wiser or had more knowledge
because I know that I am speaking for a just cause, and that if I
were only able to find the right words and make you feel the facts,
you would decide to continue the N. R. A. legislation. You see
I know of my own knowledge the terrible conditions that existed
before we had a code. If you were interested I think I could name
a great number of men among my own friends who wcre ruined by
the terrible price cutting of the year 1933. Those men had been
responsible merchants; many of them had been successful in a little
way, and some of them even had assistants in their shops. The
assistants, of course, went first, and the long day's work that some-
times lasts for 18 hours had to be done by the shopkeepers and their
wives. Then their savings went, and at last they locked the door.
You see, small shopkeepers cannot afford bankruptcy; they just turn
the key in the lock when they can go no further. Of course, I cannot
expect you to feel all this the way I do. The story of poor people is
too short and simple to be interesting. But I li ved with it, and when
I think of those days, it makes me both very sad and very angry.

For that 1933 price cut that I mentioned was in one way different
from other cuts that had gone before. In my opinion, and in the
opinion of hundreds of thousands who suffered with me, that cut did
not start as a matter of chance. No; it was brought about by bi
companies who were looking to protect their brands and their divi-
dends and who did not care about the suffering they caused. Yes;
it was brought about by the same "big four" who under cover have
attacked our code at every turn because they know that retail price
control is a menace'to monopoly. You gentlemen have listened to
much nonsense about price control fostering monopoly that a few
cold facts to the contrary may be refreshing.

In the fall of 1929, before the crash, the manufacturers' list price
of the four big brands of cigarettes was $6.40 a thousand, and the
prevailing retail price was 2 packs of cigarettes for 25 cents. In the
summer of 1931, a year and a hvlf after the crash, the list price of
these cigarettes went to $6.85 a thousand and the prevailing retail
price went to 14 cents. Shortly after this, some brands of 10-cent
cigarettes came on the market and were very successful. Before the
end of 1932 these 10-cent brands had captured over 20 percent of
the cigarette business. In February 1933 the list price of the four
big brands of cigarettes was reduced to $5.50 a thousand and on the
same day the largest grocery chain in the country put posters on the
windows of their 16,000 stores offering these four big brands of ciga-
rettes at 10 cents a pack and at 97 cents for a carton of 10 packs.



1808 INVESTIGATION OF NATIONAL RECOVERY ADMrNISTRATION

These cigarettes were costing the jobber 9.7 cents a pack and the
small dealer was paying a little over 10 cents a pack for them. Now,
I cannot prove, though I naturally suspect, that the big grocery
chain was paid for its services; but whether it was paid or was not
paid does not make the least difference, for I should think that these
facts, at least, are clear.

A year and a half after the crash, when all other retail merchandise
was koing down in price, and when the cost of their raw material was
going down too, these four manufacturers increased their list price 45
cents a thousand over the October 1929 figure.

Although they made the largest profits in their history in the year
1932, they had really made a bad mistake. Not even their big adver-
tising could keep out the competition of the 10-cent cigarettes when the
retail price of their cigarettes when to 14 cents.

Before the end of 1932 they knew they had to do something to stop
the growth of the 10-cent brands. Their attempt to charge more,
just when people could afford to pay less, was bringing its inevitable&
results. But they did not want to bring out their own 10-cent brands
to compete with their own profitable brands and they also did not want
to reduce their list price to $4.75 a thousand, the level of their 10-cent
competitors. Either of these ways would have forced them to pay
for their own greedy mistake, and they were looking for a way to make
other people share the paying with them.
. So, on the same day, they all reduced their prices, not to $4.75 a.
thousand, but to $5.50 a thousand. That is a funny habit these big
companies have. Whether their prices go up or down, they always
change together. If it were not that someone told me it was against
the law, I should think that they consulted about it beforehand.

They also made an arrangement, for the very same day, with a big
grocery company to have these cigarettes featured at 10 cents a pack
and 97 cents a carton. No one knows the nature of the cigarette busi-
ness better than they do, and they just sat and waited for the cut that
they had started to spread like wildfire through the whole country.

And they were successful. The little retailer made his heavy
contribution toward saving the "four big" brands. When the cut
spread, he had two choices: He could refuse to cut, and lose his.
cigarette volume, his customers, and the goodwill of his business; or
he could follow the cut, and do half of his business below cost. Faced
with the choice of two ways of committing suicide, is it any wonder
that many of them chose the latter and for 10 .nonths took a loss on
every cigarette they sold rather than see there customers walk out
of their stores?

Yes; the trust was successful. The 10-cent brands dried up. The
brands of the four big manufacturers regained their volume. In
January 1934, they increased their list prices to $6.10 a thousand
and today they are doing a business bigger than ever.

Oh, yes; the "big four" were successful. At the cost in blood and
tears of more than a half million American citizens, and through the,
help of an entirely free price, they were able to stifle competition.
Under the price control of the code, that would have been impossible.
Under the price control of the code, the "big four" could only have
met their competitor's retail price by meeting his list price. Under
the price control of the code, they would have had to pay the piper
themselves and' that is the one thing that they are absolutely opposed
to doing.
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Look at the matter another way. A man would be a child who
would believe that if right now the cigarette order was lifted any-
,one except the four big cigarette manufacturers would be helped.
Their list prices would go up as soon as they could decently raise
them, or perhaps a little sooner than that, the retail price would
-stay just where it is, and the little shopkeeper, who, God knows,
cannot -afford it, would pay to make rich companies and rich people
:a little richer than they are.

I want to be careful though to be fair to the big companies and to
say that I do not mean that they have engineered all of the big
price cuts, or even most of them. No; these cuts come' from all
sorts of causes. A big department store may decide to sell ciga-
rettes for the cost of the revenue stamps. Why not? It is only a
tiny part of their volume and will cause a lot of talk. A baby de-
partment store, calling itself a "drug store", will sell brands of
popular cigars at the retailer's cost. Is not competition the soul
of trade and does not it make grand advertising, particularly when
cigars are 2 percent of your business and 30 percent of the other
felow's? A chain of grocery stores will decide to go on a 3 months'
spree of selling cigarette cartons at cost; have not we a free country
and who would want to interfere with the enterprising merchant
-whose only object is to help the consumer? But I cannot begin to
tell you sli the ways in which cuts start in the retail tobacco trade.
I can only tell you that, when they do start, they spread quickly and
-continue for a long time, and that the retailer is made to suffer
cruelly while they last. I can also tell you that our code has cured
'this evil, and that for the first time the retail tobacconist is shielded
from the depredations of what we contend is grossly unfair competi-
'tion. Is it any wonder then that the whole retail tobacco industry,
and expecially the small retailer, stands squarely behind the code?

After all, what does the code give me? It gives me a gross profit
'of 11 percent on cigarettes, whatever the manufacturer may allow
,on cigars, and for all practical purposes nothing on pipe tobacco.
I am a fairly competent man, as shopkeepers go, and after I allow

yself a salary of $35 a week, my business just about breaks even.
My volume has gone up about 15 percent, and continues to increase
slightly. It does not sound like anything to boast about, but when
'I compare what I have now with my condition before the code, I
seem to be living in clover.

Senator KING. What was your condition in 1927, 1928, and 1929?
Mr. LEFKOWIT?. Well, it was probably the same as it is today.
I can pay my bills and take care of my family, and I do not have

to worry about turning the key in the lock of my store. Of course,
that is not much of an ambition, but most people have small ambi-
tions; and I am not telling you all about it because I flatter myself
that anyone is interested in me, but because I believe that some of
you gentlemen will be interested in the 700,000 people that I am trying
to represent and whose position is very much like mine. Their worry
today, like mine, is that you may take away the little that has been
given to them, and they tell you, through me, that it just seems
'unthinkable to them that you should do that.

When our President took office and when the "new deal" was
announced, it opened up, for men like me, a new hope; it gave us a
feeling that was 'aimost security. What we felt was that for the first
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time we had aa administration that was interested in our problems and
recognized that we were really a part of the business world that
needed help yes - think the part of the business world that stood
most in need of that kind of interest and assistance. You will under-
stand what I mean when I say that to destroy that new-found faith
and hope in the hearts of millions of your fellow citizens would be
even a graver step than to take away that first little glimmer of
eednomic benefit that its code has given to the retail tobacconists
of America.

Senator Kico. Thank you very much.
tWidl Mr. Kleinfeld please come forward?

TUSTIXONY OF IRVING KLII T nNEWr YO-RK, N. Y., REP-
RESENTING THE A CITY PLUMBERS ASSO-
CIATION, INC.

(ewitnes duly sworn by Aator King.)
enatr .Thr ha th the co and the

clerk hands _as ado Greater *ty Master
Plumbers .o tion whtou ted to prese?
, '". KL rFLD. at has 1 _ , and have a tement
her. I not go' V any tent will try
to be as fas possible. . I I

Sena KING. he resol ree to incrpo ted in
the riat the ton ad ta ou may ceed.

r. I which ' ubsid-
iaffili with Natio al ciatio of Master lumb-
ers, is the f M Manhattan ranch.
The tio or St f subs ofand

8oC1& iththea ontf Ma Plumb , is the
Sat tion of Master rso ew k. Th national
association a subsia and o ation, addition
to the ao toned in t , a plub' association
in each borouk in New Yor *y. The National iation of
MasterbPlum is admitted, ubmitted a code w was approved
by the National ery Adnmitration.

The divisional e ority is com 13 members, 7 of
whom, or a majority, come directors of the National
Association of Master Plumbers, and 3 others are appointed by the
board of directors of this National Association of Master Plumbers.
The executive director of the divisional code authority is a past and
the retiring president of the association, the secretary and treasurer
is the executive secretary of the said association and the editor of
their monthly official publication.I

The State code compliance committee, which is under the juris-
diction of this divisional code authority, has as its chairman the
chairman of the State Association of Master Plumbers in New York
State, and is composed of 9 members, 6 of whom are members of theorganization. •

The local code compliance committee, under the jurisdiction of the
divisional code authority and the State code compliance committee
is composed of 9 men, consisting of 6 men who are members and
officers of the State and national associations, as aforesaid, or their
affiliates, and 3 men who are appointed by them.
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The actual management of the divisional code authority, State
code compliance committee, and the local code compliance committees
is controlled by the members and officers of the said organizations on
the committees, and there is no active participation therein on the
part of those members of these committees who are nonmembers of
these affiliated organizations.It is a well-known fact that the members of the Manhattan branch
of this affiliated organization consist primarily of licensed plumbers
engaged in contracting for construction work, involving primarily
big jobs. Approximately 75 percent of the licensed plumbers in New
York City, and more especially in Manhattan, are engaged primarily
in jobbig-contracting work dealing merely with small repair jobs and
practically no big construction work. There can be no denial of the
fact that the Association of Master Plumbers, Manhattan Branch, is
not at all representative of the plurality of plumbers in New York
City by virtue of that fact.

Despite this situation, a majority of the members of the various
Plumbing Code committees are administering the code which affect.
a plurality of individuals not engaged in the same phase of working
this industry and with whose difficulties, experiences, and hardships
they are not familiar. Despite the many protests for equitable
changes, despite the requests of individuals representing a plurality
of plumbers in Manhattan-which means the licensed plumber en-
gaged in small repair work-for representation on these code com-
mittees, the same has been consistently refused.

It must be apparent that the same conditions cannot exist in these
two phases of the plumbing business and that the same regulations
with respect to prices and wages cannot apply to both and that some
differentiation must be made which will do justice to the small
plumber engaged in small repair jobs.

To substantiate the fact that the present code is unfair, unreason-
able, inequitable, and does not ten to eradicate any of the many
evils that exist in the trade, and causes tremendous hardship and
oppresses the small plumber, this association has in its possession
approximately 800 duly executed and signed protests by plumbers in
the Borough of Manhattan, protestingagainst the present Plumbing
Code. This should be contrasted with the membership of the Asso-
ciation of Master Plumbers, Manhattan Branch, which does not equal
and has never aspired to that number in membership.

Although the plumbing contracting division is merely one of the
phases of the construction industry and its code comes under the
Construction Code, the budget of the Plumbing Code exceeds by ap-
proximately $1,000,000 the budget of the Construction Code. The
budget of the Plumbing Code is approximately $1,350,000. For the
purpose of meeting this budget, every plumber in the United States
has been ordered to pay one-quarter of 1 percent of his gross business
done in the year 1933, with P minimum assessment of $5. This
assessment is based on the gross business, irrespective of whether or
not the plumber involved has made a profit or sustained a loss in the
year 1933. In addition thpreto, this assessment was imposed in the
latter part of 1934, at a time when it was apparent that no provision,
therefore, could have been anticipated in the business of the year on
which the assessment is based.
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In addition thereto, all estimates for plumbing work involving more
than $100 must be filed with a bid depository, and with the filing of
the estimate a filing fee of $1 must be paid. There can be no denial
of the fact that the average small plumber is called upon to estimate
on an average of 25 jobs, involving more than $100 each a month,
and if this regulation requiring the filing of a copy and the payment
of a $1 filing fee were enforced, 'each plumber in the United States
woulA, in addition to paying the one-quarter of 1-percent assessment
as above, be required to pay to the bid depository $25 a month; and
this payment must be made, irrespective of whether or not the
plumber filing and paying is the successful bidder and actually pro-
cures the job. This committee must be cognizant of the fact that
on the usual plumbing job anywhere from 3 to 10 plumbers are called
upon to submit bids.

The local code compliance committee in Manhattan has consistently
endeavored to enforce the provisions of the Plumbing Code, and more
particularly the requirement involving the payment of the assessment
and the filing fees on the filing of estimates. Letter after letter, regis-
tered letters, and telegrams have been sent to plumbers directing,
ordering, and requesting them to show cause before the code compli-
ance committee for an alleged violation of the Plumbing Code, more
particularly the requirement involving the payment of the filing fee
on estimates. The code compliance comndttee refused to accept esti-
mates for filing when offered by plumbers unless accompanied by a
filing fee. Criminal actions have been instituted in the magistrates
court against alleged violators. In the commercial frauds division of
the magistrate courts in Manhattan the judge who presided at some
of these cases refused to enforce the regulation requiring the filing of
the bid and the payment of the filing fee and found that-

The provision for the payment of the $1 fee is unreasonable and its operation
inequitable and Is not properly related to the matter of the code.

He further found that "Sueh a rule would be unreasonable, harsh,
inequitable, and capricious, and would tend to discourage trade."
After this decision the chairman of the State code compliance com-
mittee wrote to the attorney for this association and advised him of
the fact that estimates would be accepted with or without the filing
fee. Despite this letter, and despite the decision aforesaid, th3 local
code compliance committee has continued and persisted in its practice
of citing alleged violators of this provision and ordering, directing, and
requesting them to show cause for a violation of the same.

Practically every communication from the code compliance com-
mittee, instead of preaching cooperation for the betterment of the
industry, threatens a $500 fine for each day of violation, and jail.
Threats and statements are made that plumbers' licenses will be
revoked unless certificates of compliance with the Plumbing Contract-
ing Code are filed, Plumbers are warned that unless they pay the
salaries to their employees provided for in the code, they will go to
jail under body attachments. They are also advised that if they do
not pay the wage rate in the code, the code compliance committee
will advertise in newspapers of all nationalities advising their employ-
ees to sue for back wages or the difTerence between the wages paid and
accepted and those required by the code, despite the fact that it is
common knowledge in New York that men working for licensed
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plumbers on construction work have always received a greater wage
rate than those doing minor repairs.

Protests have been repeatedly made to all code committees and to
the National Recovery Administration itself, earnestly petitioning for
hearings dealing with the necessityg for more equitable changes in the

present code. No hearings have'been granted. Threats by officers
of the local code compliance committee to the effect that if plumbers
"chiseled" on filing bids and paying the filing fee by splitting their
estimates, the code compliance committee would reduce the filing
requirement to $50 for estimates and if still continued to a further
minimum of $25. To bear out this threat an amendment has been
proposed to the code of fair competition for the Plumbing Contracting
Division by this divisional code authority affiliated with the National
Association of Master Plumbers, reducing the minimum on estimates
required to be filed from $100 to $50. No official notice of this
proposed change was given to this organization, despite its known
interest in the proposition, and the same was merely learned by a
casual visit to the offices of the National Recovery Administration of
the Plumbing Contracting Division. Counsel for this association has
been advised in writing by the Deputy Administrator in charge of the
Plumbing Contracting Code that this amendment is now being drafted
in final form and will be sent forward for final approval within a very
short time.

This association and its representatives have been advised by the
National Recovery Administration, and more particularly the
Division in charge of the plumbing contracting code, that if the
provisions of the Plumbing Contracting Code are found to work a
hardship upon them, each firm or plumber desiring to make an appli-
cation for exemption must furnish the following information:

1. Statement of exact territory the exemption is to cover.
2. Total number of master plumbers in area to be exempted.
3. Percentage of employers in area requesting exemption.
4. Total number of journeyman plumbers employed by master

plumbers in the area and percentage of these employees in favor of
the exemption.

5. A substitute skilled wage rate should be suggested on all appli-Ications for exemption from the skilled wage rate provided in the code.
6. Approximate total volume of business performed in 1929 and

1933 in the locality requesting exemption.
7. Wage rates which were paid to journeyman plumbers in 1929

and 1933.
8. A notarized statement to which all applicants are a party to the

effect that they have complied with the wage and hour provisions of
the Plumbing Construction Code since its effective date, June 4, 1934.

9. Give any additional information pertinent to the application
which would tend to substantiate the advisability of having skilled
wage rates under Plumbing Contracting Code reduced or any other
change made in the code.

The mere reading of these requirements indicates per se that com-
pliance therewith by each plumber seeking this relief practically nulli-
fies the opportunity for exemption offered because of the tremendous
hardships and difficulty in complying therewith. Repeated requests
have been made for an arrangement to hold a hearing in the locality
involved on the question of going through this cumbersome and
expensive procedure,, but the same have been refused.
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Some of the affiliated organizations in the boroughs of New York
City, in their organization magazines, have repeatedly gloated over
the fact that the provisions of the code are forcing plumbers to turn
in their license plates, and they proudly announce the fact that many
more are expted to do so. This is merely an admission on the part
of those affiliated with the code compliance that the code is oppressing
the snall plumber in New York and forcing him out of business.

This statement is merely a summary of the high lights of the evils
caused by this code. A repetition of all the instances of oppression
and hardship would make this statement too cumbersome to read.
It is the firm belief of this organization, which belief is based on the
experience of its members with the plumbing code, that the same is
unfair and inequitable and oppresses and tends to oppress the small
plumber in New York City engaged in the robbing phase of the plumb-
ing business involving repair work. It is the firm opinion of this
organization and its members that if the National Administration
desires to correct the evil of unfair competition, that a separate and
distinct code should be promulgated for this phase of the plumbing
business and only after an opportunity to be heard is afforded to the
individuals who will be directly affected by this code, which oppor-
tunity was not afforded to these plumbers at the time when the
present Plumbing Code was approved and adopted. There is no
question about the fact that plumbing repair work is a local business,
purely intrastate in nature, and does not, within the widest stretch
of the imagination, in any way affect interstate commerce.

I also have, Mr. Chairman and gentlemen, a few suggestions in
regard to the proposed law which may be enacted, and I would like
to submit those.

Senator KING. Those suggestions may be included in the record at
this time.

(The paper referred to is as follows:)
I am a licensed plumber, duly licensed In the city of New York as such, for

approximately 9 years. I have been engaged in the plumbing business for 21
years. I am the executive secretary of the Greater City Master Plumbers Associ-
ation, Inc., of 1123 Broadway, New York City, since April 1, 1935. I, this day,
submitted to the Senate Finance Committee, investigating the National Indus-
trial Recovery Act, a statement in the support of a resolution heretofore sub-
mitted to the said committee, requesting that the National Industrial Recovery
Act be discontinued unless equitable changes are made therein, after a due oppor-
tunity to be heard is given to all interested parties.

In view of the fact that certain equitable changes are suggested, I feel it neces-
sary to refer to the same with my experience in the business and my knowledge
of the reactions of the many members of this association as a basis therefor.
. It is my unalterable opinion that an opportunity for hearings should be afforded
to all members of this trade affected by any Plumbing Code, so that the promul-
gators of any new code may understand the evils and oppression caused by the
present code with a view and basis for remedying the same.

Assessments, if any, should be based not on gross business, but on a profitable
return from business. Filing fees, if necessary, should be paid only on jobs
actually awarded to bidders and not on bids. Coet of administration should be
distributed equitably by an assessment in which the entire trade partakes in
ratably out of business procured, Instead of business which one may receive and
which never comes.

Compliance and management should be put in the hands of impartial indi-
viduals in no way affiliated with a trade, instead of in the hands of competitors
in a trade, with true representatives of each phase of the trade as advisers to the
members of the compliance committee. Compliance committees, if any, should
nodt be primarily interested in the collection of assesmenta and filing fees as they
presently are In this trade, but should be primarily interested in eradicating the
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evils that may exist in a trade and in that way encourage compliance with Its
regulations, and voluntary, whole-hearted payment of assessment to a good and
helpful cause. Price fixing should be entirely eliminated because it tends to
stifle competition which is the crux of all bus Iness. Compliance should not be
put in the hands of members of a particular association, resulting in discrimina-tion against other worthy organizations in the same trade because the same must
lead to discrimination against nonmembers of the particular organization which
is administering the code.

In the final analysis, it is my opinion that the National Industrial Recovery
Act, if it is going to affect local plumbers in a particular locality engaged in small
repair work, should be allowed to expire and not continue. That type of work is
purely local and accordingly at the most only involves intrastate commerce, and
in no way affects interstate commerce. The administration of unfair competition
in particular localities should be left to the municipal departments, in the particu-
lar localities involved. It is impossible to make a general rule or ruler to cover
this entire United States, and attempt to do justice to every particular locality
in these United States. The conditions existing in this business in many in-
stances differ from mile to mile. It is a known fact that in the city of New York
there are differences in the conditions from borough to borough. they certainly
are not the same in all the cities in New York State. It is impossible for a national
code to attempt to regulate this business on certain set primary rules affecting
the entire country when this condition exists.

The present code has oppressed the small business man and will continue to
oppress him. Changes must be made. I do not hesitate to state that the evils
that existed before the adoption of the plumbing code in no way match the added
evils which have continued to burden the plumber in New York since the adop-
tion of the national plumbing code.

I submit this statement with the knowledge and approval of the officers and
members of the Greater City Master Plumbers Association, Inc., which has a
membership of approximately 400 licensed plumbers in the Borough of Man-
hattan.

(The resolution of the Greater City Master Plumbers Association, Inc., here-
tofore referred to, is as follows:)

RESOLUTION UNANIMOUSLY ADOI'TID PY THE GREATER CITY MASTER PLUMBERS
ASSOCIATION, INC., OF 1123 BROADWAY, NEW YORlK CITY, TO THE SENATE FIN-
ANCE COMMITTEE INVESTIGATING THE NATIONAL INDUSTRIAL RECOVERY ACT

Whereas the Greater City Master Plumbers Association, Inc., consisting of
licensed master plumbers in the Boroughs of Manhattan and the Bronx, in the
city and State of New York, was incorporated in New York State in 1930 for the
following purposes:

"For the betterment of the industry pertaining to licensed plumbers in the
city of Now York; to create a fraternal union and spirit of good fellowship among
its members and by mutual intercourse and group discussion attain a higher
knowledge of all that pertains to the science and art of the useful and important
industry of sanitary plumbing"; and

Whereas the Greater City Master Plumbers Association, Inc., has the largest
membership of licensed master plumbers in the Bough of Manhattan engaged in
the jobbing contracting business, which consists of minor plumbing repairs, and
is the truest representative of that phase of the plumbing trade in that borough;
and

Whereas the said association, as evidence of its patriotism to its country, and
to fully cooperate with the President of the United States, prepared, rented, and
submitted to the National Recovery Administration a proposed Code of Fair
Competition for the Plumbing Contracting Industry: and

Whereas the National Recovery Administration approved and submitted to
the President of the United States, and the President of the United States signed
a Code of Fair Competition for the Plumbing Contracting Industry, other than
the code submitted by this association, and without notice or opportunity to be
heard to the said Greater City Master Plumbers Association, Inc., and

Whereas the existing Code of Fair Competition for the Plumbing Industry is
one which was submitted by the National Association of Master Plumbers, and

Whereas the administration and enforcement of the said code was placed in
the hands of the officers and members of the said National Association of Master
Plumbers and its affiliated organizations and associations, and

Whereas the Greater City Master Plumbers Association, Inc., is not in anywise
affiliated with said National Association of Master Plumbers, and
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Whereas the organization affiliated with the National Association of Master
Plumbers In the Borough of Manhattan is not truly representative of the trade
in this jurisdiction, and

Whereas the said code is locally administered through the offices of the New.
York Master Plumbers Association, an association affiliated with the Association
of Master Plumbers, and

Whereas the said Code of Fair Competition for the Plumbing Contracting
Industry approved by the President of the United States and now in operation
is unfair, unreasonable, inequitable, does not tend to eradicate any of the many
evils %hat exist in the trade does not correct unfair competitive practices which
have existed, causeA tremendous hardship to and has oppressed the small plumber,.
discourages property owners from making repairs because of the increased cost
caused thereby, did not take into consideration and does not cover the situation.
involving jobbing contracting plumbers engaged in repair work, and

Whereas the provisions of the said code and the regulations promulgated by
the divisional code authority after 1933 and during the latter part of the year
193. imposed an assessment equal to one-fourth of 1 percent of the gross business
done by each and every plumber in the United States in the year 1933, irrespective
of whether or not the individual plumber made or lost money during that year,
and

Whereas all licensed plumbers ae required to file written estimates on jobs of
$100 or more with a designated depository and pay a filing fee of $1 therewith,
irrespective of whether or not the plumber procures the particular job on which
he has so filed and paid, and

Whereas there are various phases of the said plumbing contracting industry,
such as plumbers doing new construction work and plumbers doing minor repair
work, which clearly differ from each other and require separate and different.
regulations and requirements, and

Whereas the said code does not differentiate between the types of work done
byplumbers and makes all regulations mandatory on each and all of them, and

Whereas the National Recovery Administration, the divisional code authority,
the local code compliance committee, and all agents and representatives affiliated
with the said code, have consistently failed to comply with any of the requests
for equitable changes, in order to insure fair regulations and avoid oppression to
the small plumber, and

Whereas the said Plumbing Contracting Code, as it now stands, is forcing the
"small" plumber to retire from business because of his inability to comply
therewith, to the detriment of his business and because compliance therewith
wo ild mean annihilation In this said business, and

Whereas the members of this association have, with a thought to their patriotic
duty and cooperation with the President of the United States, actually attempted
to comply with all the rules and regulations of the Plumbing Contracting Code but
have found that they could not remain in business if they were compelled to fully
comply therewith, with the realization that a continuation of their business on a
reasonably profitable basis would necessitate a violation of the said code; Now,
therefore be it

Resolved That the Senate Finance Committee to investigate the N. I. R. A.
report back to the Senate of the United States that the N. I. R. A. should not be
continued after June 16, 1936, on the ground that if the same is continued and
enforced in its present form It will result in oppressing the small business man and
the small jobbing contracting plumber engaged In doing minor repair work, and
will ultimately tend to force them out of business and create a monopolistic control!
of business by the more Influential men in the trade engaged in bigger divisions,
unless equitable changes are made in the National Industrial Recovery Act and the
Code of Fair Competition for the Plumbing Contracting Industry, after an oppor-
tunity to be heard is granted to all members and trade associations of this particu-
lar industry.

Respectfully submitted.
GREATER CITY MASTER PLUMBioRs AssoxA'rroN, INC.,
IRVINo KLEINFELD, Rzecuv ,e Secretary.

Nsw YoRK, April 6,1935.

The CHAIRMAN. I want to make this announcement, that it is the
intentibn of the coninittee to close these hearings next week, and that
no other witnesses will be heard excepting General Johnson in public,
hearings after Thursday of next week. General Johnson has been
requested to be here Thursday morning, and after he is hear& the corn-
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mittee hopes to close these hearings and go into executive session in
the writing of the bill.

Senator LA FOLLETTE. Mr. Goode is the next witness. Will you
please come forward?

TESTIMONY OF JOHN A. GOODE, ASHEVILLE, N. C., REPRESENT-
ING THE NATIONAL RETAIL DRUG CODE AUTHORITY

(The witness was duly sworn by Senator La Follette.)
Senator LA FOLLETTE. Will you give your full name and address

and whom you represent.
mr. GOODE. My full name is John A. Goode, Asheville, N. C. I

am chairman of the National Retail Drug Code Authority, and
actively engaged in the operation of a retail drug store.

Senator LA FOLLETTE. You may proceed.
Mr. GOODE. The National Retail Drug Trade Code Authority

presents the following brief in connection with S. 2445 now before
your committee [reading]:

The code has been effective for 18 months, being approved on October 21,
1933. It is estimated that 60 percent of the-trade, w hich is made up of about
58,000 drug stores, sponsored the code. It has been supported financially by
the trade without cost to the taxpayers, although operated very economically-
the National Retail Drug Code Authority has spent less than $30,000 to date.
The total budget for the trade is $198,979.05 for the 6 months' period ending
April 30. The code is administreed through 340 local code authorities.

That, after being thus in operation for a year and a half, this code is desired
and its continuance, and the continuance of N. R A itself of course, wanted
by those subject to it, is demonstrated by the answers to a Nation-wide survey
summarized in exhibit A.

That the enforcement of the code has been both satisfactory and effective is
shown by the figures, selected at random, in exhibit B, which details actual per-
formance. That infractions have not been abnormal nor prompt handling of
complaints lacking is shown by exhibit C, which tabulation, Incidentally, shows
that the local authorities themselves settled over 92 percent of all alleged viola-
tions.

That the terms of the code are effective is thus shown. That they are never-
the less acceptable is demonstrated by the fact that but six exemptions have been
requested during its operation, although it is estimated that the code hour and
wage provisions had, by 1934, increased employment in the trade 10 percent over
1929 employment.

That the code has actually resulted in lower prices has been demonstrated by
an impartial national price survey undertaken by Prof. John H. Cover, professor
of statistics at the University of Chicago. This survey showed drug items to be
the exception among all the 631 items in 17 lines surveyed, in that they alone In
1934 recorded decreases instead of increases. Reports from communities as
scattered as Atlanta, New York, Washington, Brooklyn, Minneapolis, St. Paul,
Hibbing, Mankato, and Winona showed in all instances 1934 drug prices below
the corresponding 1933 prices, the lowering ranging from 6.82percent to 1.76pereent.
This remkarable fact is detailed in exhibit D. Special surveys instigated by the
code authority and conducted by an independent organization confirm these
remarkable results. An example of these confirmatory reports is given in
exhibit E.

That this trade needs the code is demonstrated by the fact that the predatory
loss leader selling and the natural results of the depression had brought Its mem-
bers to a sad plight, which has been only in part corrected by the operation of the
code to date and the improvement in general conditions which has taken place
since 1932. It has been estimated that in 1933 between 50 and 60 percent of
the retail druggists in the country were on a C. 0. D. basis, and that the whole-
sale druggists had over one hundred million dollars in past due accounts out-
standin$ and in 1932 wrote off a lop' of 2.49 percent of sales due to bad debts.
The United States Census of Distribution estimated that in 1929 the total sales
of retail druggists were $1,690,399,000. It is estimated this was reduced to
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$1,068,252,000 in 1933. In 1929 there were 179,000 part-time and full-time
retail drug store employees receiving more than $204,000,000 in wages. In 1933,
154,424 part-tIme and full-time employees received but $137,908,000 in wages.
The approximate annual earnings of a drug-store employee in 1929 was $1,260;
in 1933, $985, according to the Bureau of Census figures. The census figures
indicate that the loss in volume of sales and number of employees between 1929
and 1933 was heavier for the independent pharmacies than for the chain or cut-
rate drug stores. During this 4-year period the net sales In chain stores decreased
15 percent, whereas the net sales in drug stores of all types decreased 37 percent.
The rnimber of chain stores actually increased approximately 7 percent.

Figures reflecting similar trends come, of course, from all lines of retailing,
And retailing is not only one of the largest employers, but its hundreds of thou-
sands of small proprietors, if prosperous, can, to an important extent, affect the
prosperity of the entire Nation. These men are an important part of that great
body of small men who, after all, are the bulk of American business.

This code authority has found in actual practice that a code of fair competition
can actually improve trade conditions, increase pay rolls and benefit the consumer.
It sees no reason why this experience cannot be duplicated generally, just as it
has actually been paralleled in several trades under their codes. Therefore, the
authority is in favor of the enactment of S. 2445 and the continuation of N. R. A.

Attached to oar brief is an interesting survey which I shall not take
the time to read, but it asks some very interesting questions, such as,
"Should the N. I. R. A. be continued after June 1936", and, "Is
collective bargaining of any importance to you?" and, "Has the Drug
Code been of value to the trade?"

Senator LA FOLLETTE. That may be incorporated in tile record at
this point.

(Said survey is as follows:)

EXHIBIT A

Percent vote

Question
Yes No

Percent Pe'csn*
1. Should N. 1. R. A. be continued after June 1935? ............. ............ 81,1 M89
2. Is collective behrgalnl. r of any importance to you? .......... ........ ....... 19. a 0.5
3. Has the Drug Code been of value to the trade? ................................. 89.7 10.3
4. Has reemployment inreased?... .. ...................................... 65.0 M0
5. Have wages been incrased?--- ....... -----------------.............. 71.8 2.2
6. Slave trade practices improved? ...................................... 81.6 18.4
7. Should the Drug Code be contluued?- ..- _-......... ...................... 90.2 9.8
8. Should some other form of business enrolre ...............r t d12.2 87.8
It. t8bold retailer In the towns of less thtn '2.900 population be exempted? . -....... 30.6 6. 4

10. Are the provisions governing hours of labor satisfactory?...................... 47.5 5.5
11. Should they be increased? ......... 1..................0.......................... 19.0 81.0
12. Should they be decreased? ------ .......... _--................. ---------------- - 45.2 .8
13. Are the minimum wages sAtlsfactory? ...-...................................... 45.7 54.3
14, Should they be increased? ......... ....... .............................. 52.2 47,8
13, Should they he deereased? -- _-------- .--------- --........-.................... 1 88.4
19. Should the present loss-limitation provision be cxr.t nued? ............ ....... 92.7 7.3
17. Are t he et her trade-practice provision S atisfactory? .......................... 78.8 21.2

Mr. GOODE. The industry, at the conclusion of the foregoing survey,
shows. itself to be in favor of the continuance of our code to the extent
of 92 percent...

Our code has done a very unusual thing, in reducing over 500
leading products and items in cost to the consumer, because a great
ntany manufacturers had list prices on which they marked down with
secret and abnormal discounts to big buyers, and forced the little
fellow to sell at approximately his cost, to meet that competition,
fearing, of course, his customers would go away if he did not.

'A provision in.our code provides that you cannot sell below the
manufacturer's wholesale list price, and it so happens in our business,
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in 90 percent of the merchandise, we deal-in dozen lots, so that the
wholesale list price was the wholesale list price per dozen of the
manufacturer, and when it came to the point where the larger buyer
could not use his big discount to sell below the wholesale list prices
of this manufacturer, the manufacturer then very promptly dropped
some 500-odd items,,and the wholesale price went down so that the
consumer got a saving.

By reason of the fact we deal, to a larger extent than possibly any
other type of business, in standardized advertised merchandize, ths
sale of counterfeit merchandise has been great in our industry, and
has been going tremendously.

In order to try to control the wide distinction, or the difference in
prices of competitive articles, which is, of course, what the cut prices
are built upon, they use as bait and advertising this counterfeit
merchandise, which fiurnishes a wonderfully cheap medium for doing
that. Any number of manufacturers have run into this condition.
The razor-blade manufacturers have a tremendous amount of it,
where they have counterfeit merchandise made out of nothing but
tin, but in all other respects it is the same as the genuine article, and
also the leading perfume manufaeturers have had trouble with the
same thing, and I could go on and name many standard merchandises
that have been counterfeited.

Now, no matter how low that price may be on the counterfeit
merchandise, under the code they can no longer sell it below the list
price of the manufacturer, so that it. has been quite a protection to
the public and the legitimate dealer, and I may say also to the public
health, in many instances.

Another great disadvantage we have to deal with, the average
independent retail drug store, and I speak as a man who works
behind the counter, in the everyday practice of the mechanics of the
thing, so that I know, one of our great problems is discrimination
between the large buyer and the small buyer.

When the time coAes that the average efficient retail drug store
can own its retail merchandise as cheap as his competitor, a great
many of our problems will be solved, but we must have some pro-
tection in the retail sale of our merchandise if we are to employ addi-
tional people, for the reason our bankroll is not long enough to
compete with the fellow who has the advantage of the extreme
quantity discount.

One other thing I would like to call to the attention of the com-
mittee is better enforcement of the N. R. A. than they have now.
These unfair practices have been growing for possibly 25 or 50 years,
and we cannot cure them overnight, but possibly a little better job
could be done in the set-up and enforcement of the code than now
exists.

1 think if you repealed the N. R. A. and took away all of the pro-
tection, you would see an orgy of cutthroat competition that will
put lots of the small drug stores out of business.

A great many of the large combines, during the period of the de-
pression, have taken advantagt of the situation and extended their
outlet, their leases and opportunities for competition, and I say you
would see a comeback in the sale of counterfeit merchandise, and I
think you would see a great many additional vacant, store buildings
in the country.
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The small man, we feel, has his part in this picture He is certainly
a part of the nucleus that makes the small communities grow.

We feel the eyes of the business world are more on this committee
today than any other part of our Government. I think it is the most
important piece of work that is going on today.

Just what is going to be done about our future business practices?
The large combines and interests are turning now to control manu-

factuie, wholesaling, and retailing. Just what is to be done with the
future of the retailer and the boy and girl, how are they going to go
into business if the big business is to control it, I d& not know.

If the N. R. A. is going to be done away with and let big business
have it, we had better look toward a formula somewhere in the tax
plan so that the taxes can be paid by them, because the little business
man cannot go out and earn any profits.

Senator LA FOLLETTE. Thank you, Mr. Goode. If you have
any thing further to present, you may file it.

Mr. OODE. I would like to hand to the clerk for insertion in the
record, certain cvhibits giving prices, and so forth, which are attached
to my written statement which has been presented.

Senator LA FOLLETTE. Those may be included in the record.
(Said exhibits are as follows:)

EXHIBIT B

Milwaukee, Wia.

?tanufac- Cade Reed's ard
Ituem u- LureWalgreen'sItem and 5 i5e ~gested re minimum Mar 21,
tail price price 1935

t8e Cents ('etls
Feenamint (25 cnts) ---........-------........................... 19 17 17
Pebeco Tooth Paste (2!, cents) ....... --------................... .... ------ 18 18
Blue Jay Corn Plasters 25 cents) .................................. 21 17 17
Probak Blades, 5's (25 cents)- -.............- ........... -......... 25 19 19
Johnson & Jolhnisou Dluby Talc (25 cents)-- ...................... 19 17 17
Gem Blades, 5's (35 cents) .....- --- .....................-......... 27 24 23
Bost Tooth Paste (40 cents) --------------........... ........... 32 17 27
Pepsodent Tooth Paste (50 cents) ---------........................ 38 31 .31
Ipana Tooth Paste (50 cents) ....... .......... -........ ....... 39 34 34
Forhan's Tooth Paste (50 tsnts) ................................... 39 34 34
Mud's IFoney and Almond Lotion (0 cents)- ....-................ 39 37 37
Ex LaX (50 cents) -------- .................... .............. o39 34 4
Lysol Disinfectant (60 cents) ------------------------------------- 4a 38 34
Gillette blue Blades, 10's (50 cents) ..................-------------- 49 37 37
Iodent Tooth Paste (50 cents) ..................................... 39 31 34
Italian Balm (60 cents)---------- .........-------------......... 55 44

Allentown, Pa.

Manufac- Code Liggett'Ei tuor'se ug. minimum Drug Storeitem and sire gested re- ri Mar. 7,

tail pri price 193

I Cents Clt ( Cent#
Ex Lax (25 cents). ------............-.----------------- - 19 17 17
Lysol (25 cents) ...........--------------.----.------------ 21 19 19
Feenamint (25 cents) ----------------........ -----------------... 1 1 ......
Palmolive Shaving Cream (25 cents) ..........--------------------- -23 20
Epo TIbs (h ceots) (3. s........ --------------------------------------- 23 17 ..........
Palmolve Shampoo (25 cents) -- ......... .............. - ------------- 23 2
Phillip's Ilk of Magrcsla (25 cents) ..... .........-----------------.......... 1 ........
Colgate's Shaving Cream (25 cents) ------------------------------ 23 20 20
Squibb's Milk or Magne"Ia (25 cents) ------------ --------------- - -- 15 ......
Anacin Tablets (25 cents)-- ................................--.----.------- 17 ............
Carter's Little Liver Pills (25 cents) ------....... .--------....... . ....... 17 ........
Zonite (30 cents) - ------------- ---------------...... ........... 21 ...........
Vick's Nose Drops (30 cents) ................................ 21 ..........
Bromo Sell ter (30 cents) ...... --- ------- - -
Orove's Laxativo Brono Quinine (35 cents) ...................-- - I .-------...... 24 24
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Exialrr B-Continued

Baltimore, Md.

Manufac-. Week of Mar. 18, 1936

Item and size tuers sug.-
gested retail Den's Cut- James' Star Cut-

price Rate Drup Drug Store Rate Store

cents Cents Cents Cents
Boyer's Aspirin (15 cents) ............................. 12 10 12 ............
Modes ........................................................... 16 ......................
Koltex ................................................. . 17 ............I 17
Kleenex (20 e ) ..................................... ............14
Lavoris (25 cents) ...................................... 21 17 17 .
Pebco Tooth Paste (25 cents) .............................. 18 ............ 18
Epto Tabs (2.1 cents) ....................................... . .17 ............I 17Fooanamint (25 cent) .................................. " .... 9 17 1............ ] 17
Carter's Little Liver Pills (26 cents) ................... ............17 17.
Bayer's Aspirin (25 cents) ............................. 19 17 19 .....
Ex Lax (25 cents) ...................................... 19 1 ............ ............Palmolive Shampoo (25 cents) .................... I .... 23 20 20 ..........
Dr. West's Tooth Paste (25 cents) ..................... ............17.
Ppsodet Antiseptic (25 cents) ...................... .........1 l .
Listerine Tooth Paste (25 cents) ....................... 19 25 17
Cascets (25 cents) ............................... ... 17 ...... - 17

Kansas City, Mo.

Manulac-
Item and size tuners saug. Code mini. Kate Drug,

ged retail mum price Mar. 17
price

cents Cents Cents
Glaze (25 cents) ................................................... 23 17 19
Anacin Tablets (25 cents) ...................................................... 17 17
Barbsol (25 cents) ............................................................ 18 17
Forhan's Tooth Paste (26 cents) .................................. 26 20 18
Kolynos Tooth Paste (25 cents) ................................................ 17 18
Hill's Cascara Quinine (30 cents) .............................................. 9 19 is
Dr. Mile's Alka Seltzer (30 cents) .................................. 24 20 20
Dr. Lyons' Tooth Powder (35 cents) ............................................ 24 26
Frostil s Lotion (&5 cents) ................................................... . 26 24
Inrims' Shaving Cream (35 cents) ............................... 29 24 24
I an Balm (35 cents) ................................ . .* ......... . 26 26

Groves' Laxative Bromo Quinine (35 cents) .................................. 24 24

Batle Creek, Mich.

Manuoc- Mar. 15, 16, 22, 23, 13.5
Item sidA size turers' Code n l-

suggested mum price lUggett's Walgreen's
retell price Drug Drug

Cets Cen4 Cents Censti
Anacin Tablets (25 cents) ............. .............. ........... 17 ......... 17
Bost Tooth Pasts (40 cents) ........................... 32 27 2 27
Dr. Lyon's Tooth Pasto (50 cents) ................. 43 35 35 asRin (60 cen.s)..................................... 40 40
quibb's Mineral Oil (7- cents) ........................... 0

Lavoris ($) ................................... ............ 67

Cinirnati, Ohio

Manulac.
Item and size turers'

retail price

Cents
8choll's Zino Pads (35 cents) ................... .......... 29
Pep.iodest Tooth Paste (50 cents) ................... .........
Williams' Shavlng Cream (50 cents) .............................. 39
Pebeco Tooth Paste (50 cents) ................................... 3
Forhan's Tooth Paste (50 cents) ................................. 39
,Pana Tooth Paste (60 cents) ................................... 39

KingIs
Code mini- Drug tre
mum price Mar. 14,

Co nt2 Cents
24 28
31 31
35 I 534 34
34 -M
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ExKiBIT B--Continued

Cincinnafi, Ohio-Continued

Manufac-
turr au. Code King'.e

Item and sin gested minimum Drug
retail prJe Mar. 14
price

Barbasl Shaving Cream (50 cents) ............................ $0.39 $030 $0.35
Rem (Mcents) ................................................... .49 40 .40
Pepeodent Antiseptic ($I) .......................................... 67 .7
avora ($ ) ....... .. ................................... .79 .7 .67

Lysol ($I)................................................ 83 75 .75
Evenng-inPas Pefumev ($1.10)................................ 1.10 :74 :7

Pertussin ($1.50) ................................ .......... 1.19 1.00 1 .00
Agarol ($1.50) ........ _ -..................................... L 09 .00 1.00
Irradol A. Parke, Davis ($1.) ....00 ............................... . 1.9 1.00 1.00

EXHIBIT O

Congressional district

District of Columbia ........

Fourth ......................
Fifth ........................
Oakland ....................
Sixth ........................
First, second, third, fourth,

fifth, ninth,
Tenth-A ..............
Tenth-B..............
Nineteenth ................
Los Angeles .................
Fourth ..................

.- do ........................
Fifth ..................... 
Sixth ........................
Twelfth .....................
Fourth ......................
Tenth .......................
Twelfth .....................
Second ......................
Sixth .......................
Ninth...................
Third .. ..............
Fifth ..............
Third..............
Ninth...................
Frt, Second, Third, Fifth,

Seventh, and Eighth.
6ixth .......................
Eighth ....... . _ ..... ..
Boston ...............
Fifteenth ...................
Detroit ......................
Second ---------------- _
Seventh .....................
Seventeenth ............
Second........ .......
F ourth _ ---- _ ------------
8ix h ......................
First ........................
Kas City ...............
Eleventh, Twelfth, anod

Thirteenth.
State ........................
City.... " .........
Twenty-seventh ............
Twenty-ninth ...............
Thirty-fourth ...............
Tbiriy.ninth, Fortieth For-

ty-first, Forty-second,

LOs limit Other trade
complaints practiceI complaints

001 02

665
41
0

1,0W6

0'
10

1,043
19
0

30
0

40
3
0

284
20
10
0

312
101
0

47

to

70

369

0

30

264
89

0
7,731

4
11

60

a
64
41
0

1, me

h0

0
30
0

40
3
0

294
6

I0)

312
Is
0

47

60
0

10

126

707!

7 7

6 6
4 4o 0
0 0
0 0

Compi-
Labor ance not

complaints adjusted
but referred

6 0 0

3 1 0 3
5 r) 0 1
7 7 0 0
0 0 0 0

10 8 0 2

o o 0 00 0 0 7o 0 0 0
33 30 is3 1a7
2 1 1 2

00
0 3 0 0

0 2 0 2
0 0 0' 0
0 0 0

0 0 0

2 0 0 0
1 1 0 14
2 1 0 1
0 0 0 0
0 0 0 0
9 0 0 44
0 0 0
0 0 0 0
o 0 1 19

0 0 0 1
0 0 0 0

27 27 1 3
1 0 0 0
0 0 0 0
o o 0 0
0 0 0 0
3 0 0 a
0) 0 0 0
0 0 0 0
o o 0 0

0 0 0 0

0 0 0 3

0 0 0 1
0 0 0 2

0 0 0 3

District of Colum-
bia.

Arkansas ...........
Do .......

California ..........
Alabama ...........
California ..........

Do .............
Do .............
Do .............
Do ............

Connecticut ........
Georgia ......

Do .....
Do ............

Illinois .............
Indiana ............

Do .............
Do .............

Iowa. .........
D u ........_...
Do ............

Kansas ............
Do ...........

Kentucky..........
Do ........ .

Louisiana .........

Massachusetts....
Do ............
D o .............
Do .-----

Michigan .---
Do .........
Do .............
Do .............

Minnesota .......
Do. _ _ _....
D o .............

Missouri .........

Do .............

New Mexico .......
New York .........

Do .............
Do .........
Do .......
Do .............
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ExmBIT C-Continued

Loss limit
complaints

State Congressional district

North Carolina. .. Seventh ..........................
Do .......... Eighth ..................... .
Do .......... Tenth ..................... (1) (1)
Do ........... Eleventh ................. 21 21

Ohio ............... Third ....................... 184 104
Do ............. Third A ............. .............
Do .......... Ninth................... 670 121
Do ......... Fourteenth ........................ I
Do .......... Sixteenth ............ ""26 2 '
Do ............. Twentieth, Twenty-first, 206 201

Twenty- second.Oklahoma..---.-..... Third ....................... 0 0

Oregon .......... First ....................... 44 42
Pennsylvania ...... Allegheny.................. 49 47

Do .......... Westnoreland.............. 6 o
Do ............. Eighth ................... 89 3,
Do .......... Ninth ...................... 11 35
Do .......... Sixteenth .................... 11 14
Do ............. Seventeenth ................. 0 0
Do ............. Twentieth ................ 70 70

Rhode Island ...... State ........................ 0 0
South Carolina-__ First .................... . 3

Do ........... Fourth ..................... I 1
Tennessee .......... Fourth ...................... 0 0

Do ............. Ninth ....................... 9 9
To -........... Eighth ................... It 55

Do .......... Ninth ....................... I I
Do ............. Eleventh .................... 1 2
Do ---------..... Twelfth ..................... 62 41
Do ............. Thirteenth ................. 23 23
Do ........... Seventeenth ................. 0 0
Do ............. Eighteenth .................. 1 I
Do ............ Nineteenth ................ 12 12

Virginia ........... First ........................ 0 0
o ............. Third ...................... 23 21

Do ............. Fourth ...................... 2 2
West Virginia ...... Fifth ........................ 0 0
Wisconsin .......... Second ..................... 12 12
Wyoming .......... First ........................ 19 17

Total .......... ................... 18. 093 13 3

Other trade Comp-
practice Labor ance not

complaints complaints adjusted
but referred

..... .z

7 a 1 0 0 1
3 5 2 2 0 0
0 1 1 0 0

0 0 0 0 0 42. .. ..... ...... ...... ... .. 2_

7 7 1 0 0 1
a 3 18 15 2 6

0 0 0 0 0 0
0 0 1 1 0 2
14 11 6 1 1 9
0 0 0 0 0 0
0 0 2 1 0 1
o 0 0 0 0 0

11 11 0 0 1 0
55 1 1 1 0 2
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 1 0
0 0 3 1 1 1
0 0 0 0 0 0
1 2 12 12 0 2
4 4 28 28 0 0
0 0 0 0 0 0
1 2 1 0 0 0

47 44 9 8 8 18
14 13 8 3 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 7 0 0 7
o 0 o 0 0 0
0 0 18 1 2 5
0 0 0 0 0 0
0 0 0 0 0 0
12 12 0 0 0 0

1 0 0 0 1 1

1, 60 1,449 1 22 249 2218

ExHIBIT D
PRICES OF DRUG STORE ARTICLES BY GROUPS AND COMMUNITIES

(Percent 1934 of 1933 prices)

Cm i . .d g 5prscrip- 22 toi- 17 hoil AllCommunIties 28 rop 1tions letries a i" Items

Atlanta------------------------------------...... .a43 100.23 9&818 100.29 984
Washington ........................................ 9 16 98.71 1 000 100.76 9& so
Manhattan ......................................... 9. 75 997.33 & 96 97.49 97.49
Bronx ............................................... 9.70 99.27 9&64 9.83 97.84
Brooklyn-Queens ................................... 78 99.13 97.38 98.12 97.13
Minneaolls ................................. & 99.02 9&04 93.49 9. 68
Fit. P ............... 3...... a97 99.62 99.71 94.96 96.38
Ribbing ............................................ 93.64 100. 00 96.29 1 0.91 96. 90
Mankato ........................................... 9&. 0 100.00 9823 100.91 99.10
Winona ............................................. 97,24 100. 8 9&26 9& 98.05

All om uniti s ............................. 93.11 99.84 9842 9827 97.19

3 Numerous

J
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EXHIBIT E
SELLING PRICES ON 12 LEADING ITEMS IN 9 DRU(O STORES IN UPPER MANHATTAN

BEFORE AND AFTER ADOPTION OF CODE

No, 1:

marhlIsml .......... sk 0 ,8 $ 019 $0.19 0.2 $0l.29] $0.39 $0.1 $0.4 $0.3 $.15 0 .09'
N o v e m b e r 1 3 4 . . . . . . . 5 0 .0 . 1 6 i . 16 1 9. 2 11 . 2 4 1)3 ($0 1 ) 1) . 1 ) . 10 ( .5 $ 0 )

No. Z:M arh 134 .......... .80+ .6 19 '1 .25 .25 .11 .49 .23 .1 .
November 193 ....... | .81 .% .I 1 .19.|0 2 3 1 4 2 1 5No. 3: I
March WU3 .......... . 59 . .13 . ,25 | .29 1 .30 . 25 . 4.5 ,25 .,15 .6

March 1934 .......... ! .89/ .9 ,19 .101 .21 .29 .39/ .25s .45 .25 .15 .0
November 10,34 ....... I .61 .7 1 7 .1 1 4 .3 1 3 .1 .1 0

March l194 ........ -- .89 .89 .19 .101 . Z+ .29# .391 .25I .4.5 . 264 .15 A

oOvember193...... .53 I  .70 ,17 .17+ .25 .211 .39 .19I .- 35 .121 .12 6

'March l 4 ...... .... .5 I .67 17 .15 .25Z .291 .29[ .18 .39! .19 .12 .6
Novembert193 ....... 50 W . 17 .16 t  .19 .24[ .34 .16 .35+ .20 .10

/  .,i7
No. 7:/ !

Arc h 1924 ......... . ,50 .8 . 9 .9 2 .39.1 .5 4 25 .iNovember 1t3 ....... .6 .• 17I .16 I 23 .2 4 .35 ) .1 1r 39 .23 .1 1 )

No veber IOU 
:  

....... . 50 , 67 .17' .1 1 .15| .25 .34 .19[ .3,5 .20 .10 .67

NovembeIr 3934 ...... . ,50J .70 17 . 1 .5 2 39 .9 .4 2 1 .67Most °+ common;I+++ t +
Selfng C4 ... ...... | .5 / .89 .19 .19 2 2 3 25 .5 .V 5 6
November 1934 ....... .6 ' 7 .1 1 1 15 .3 1 5 .1 1 :67

SELLING PRICES ON 12 LEADING ITEMS IN 23 DRIUO STORES IN DISTRICT NO. 2,
UPPER EAST SIDE, BEFORE AND AFTER THE ADOPTION OF CODE

No. I: .1

November 1934 ....... .6 $9 .17 .10 .2 2 3 1 3 .2 . 15 0.79
No. 2:

March 193M ......... . 5 . 69 . 19 .13 .25 .25 , .34 .9 . .10 (1) .57
November 1934 ....... .0 .6 .17 .10 .10 .24 .34 .1 .3 .20 M. .67

No. 3:
MarchlO3/, ........... .6 .7 .17 .17 .25 .24 .35 .1 9 .23 .1.5 .69
Novem her 1034l ....... . 50 .0 .17 . )6 .19 . 24 .3 .1 3 .2D Iu .69

No. 4:
M arch 1934 ............ .59 .79 1 .15 .23 .23 .33 .19 . .1 .63
November 1934 ....... .60 .9 .17 (1) .23 .265 .18 . 23 .12 .67

No. 5
March 1034 ........... .5 0 .19 .18 .23 .2 .32 .0 .39 .2 13 .60
November 1934 ....... .5 .7 .18 .17 .21 .24 , .34 .1 3 2 12 .67

No. 6:
Afnr , o 3 A9..... . 79 .21 .10 .25 .3 39 .25 .4 ( 1) 1 .7o,November 1934 ....... .69 .9 .19 .10 .23 .3'2 .39 .0 .5 .29 .15 .89

No. 7:
March 1934 ......... -. 6. . 9 ,19 .19 .26 .5 .2 0 .47 .25 .15 .79
November 1934 ........ .89 .79 .19 .19 .5 .29 .39 .9 .3 26 .15 .89

No. 8:
March 1934 ........... .59 .78 19 17 .25 .24 .37 .1 3 2 15 .67
November 1934 ....... .5 5 .17 1 .19 .2 274 3 1 .45 . 0 26 . 6 .

No. I:
M arch 19374 ........... .6 . 74 .1 1 7 23 .24 .34 .1 .3 19 .13 .57
November 1934 ....... .50 (1) 17 .16 .,19 .24 .34 .1 3 2 10 ,.07

No. 10:

MAlrch 1934 ........... . 00 9 . 19 .15 .26 .29 .35 '9 ., .25 1
November 1934 ....... ..59 (1) Iu . 9 .,25 .2 .,'39 , IP 45 .

INo Price given.
0 Dis'ont in ued.
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ExHIBIT E-Continued
SELLING PRICES ON 12 LEADING ITEMS IN 23 DRUG STORES IN DISTRICT NO. 2r

UPPER EAST SIDE, BEFORE AND AFTER THE ADOPTION OF CODE-Continuld

Store C a

No. 12:
March 1934 ......... 59 .59 .19 .17 .29 .2, .14 (1) .39 .19 .15 .9
November 1934 ........ .. 9 .17 .16 .19 ,24 .35 .19 .36 .20 .12 .49

No, 13:
March 1934 ........... 59 .79 .19 .19 .25 .25 .34 .19 .39 .25 .16 .89
November 1934.... .65 .7V .17 .17 .25 .25 .39 .20 .39 .25 .12 .85

No. 14:
March 1934 .......... 65 .79 .10 .19 .25 .25 .39 .19 .50 .25 .15 .85
November 1934 . 65 .79 .17 .17 .25 .23 .39 .20 .39 .25 .12 .95

No. 15:
March 1934 ........... .95 .95 .20 .20 .25 .36 .45 .20 .50 .25 .15 .80
November 1934 ....... .69 .95 .20 .20 .25 .35 .45 .20 .50 .25 .15 .8

No. I6:
March 1934 ..........69 .9 .19 .19 .25 .25 .39 .19 .60 .25 .15 .9
November 1934 ........ 69 .89 .19 .17 .25 .25 .39 .19 .49 .25 .15 .89

No. 17:
March 1934 ............59 .65 .20 .20 .25 .20 .35 .23 .40 .20 .15 .89
November 1934 ....... 59 .79 ,20 .20 .25 .32 .39 .20 .41 .25 .13 .79

No. 18:
March 1934 ........... _9 .79 .16 .19 .25 .29 ,39 .20 .40 .25 .12 .68
November 1934 ....... .59 .70 .17 .17 .20 .24 .35 .17 .39 .20 .10 ,89

No. 19:
March 1934 .......... 9 .79 .19 .17 .25 .25 .35 .2a .48 .28 .15 .
November 1934 ........ 60 .69 .17 .16 .19 .24 .84 .16 .35 ,20 .12 .87

No. 20:
March 194 ........... 59 .89 .19 .19 .25 .25 .33 .19 .45 .25 .13 .75
November 1934 ....... .69 .89 .19 .19 .23 .2 .26 .19 .3D .25 .13 .80

No. 21:
March 1934 ............59 .73 .19 .19 .25 .25 ,39 .20 .49 .23 .15 .69
November 1934 ........ 59 .75 .19 .19 .25 .25 .30 .19 .39 .23 .12 .89

No. 22:
March 1934 ........... .69 (1) .19 .19 .25 .25 .39 .19 .45 .25 .15 .79
November 1934 ........ 89 .89 .19 .18 .25 .29 .39 .19 .45 .25 .12 .89

No. 23:i
March 1934 ............59 .76 .19 .19 .25 .40 .39 .20 .45 .26 .15 .79
November 1934 ........ 59 .85 .19 .19 .25 .40 .39 .19 .45 .25 .15 .69

Most common selifog
price'

March 1934 ..........59 .79 .19 .19 .25 .25 .39 .19 .45 .25 .15 .69
November 1934 ........ 59 .79 .17 .19 .25 .21 .39 .19 .39 .25 .12 .89

Percent decrease... () ( 10.5 (O ) (I, 4.0 -I) (I 13.3 ,) 20 (9) ()

Mr. GOODF. I would also like to hand to the clerk for inclusion
in the record a report from the Drug Institute giving certain data,
and a brief from the committee of 10,000, a committee of small business
men, and this report of the code authority.

Senator LA FOLLETTE, The material you present will be pven
consideration by the committee, and if it is thought wise it will be
incorporated at the conclusion of your statement.

(The briefs referred to by Lhe witness are as follows:)

BRIEF IN SUPPORT OF THE CONTINUATION OF THE NATIONAL INDUSTRIAL RECOV-
ERY AcT, n WHEELER SAMMONS, MANAGING DiRiCTOR, DRUG INSTITUTE OF
AMERICA, NEw YORK, N. Y.

Hon. PAT HARRISON,
Chairman Senate Finance Committee,

United States Senate, Washington, D. C.
DEAR SENATOR: The Drug Institute of America, Inc., over 27,000 of whose

members are small retailers, respectfully lays before your committee, in con-
nection with its consideration of S. 2445, the following:

The Drug Institute of America, Inc., has the benefit of practical contact with
and a minor participation in, the actual working of the National Industrial
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Recovery Act as a code qualifying the organization designated in the Retail1
Drug Trade Code, and in addition has among its membership over 27,000 small
retail druggists. Based on this experience and this ability to reflect the actual
position of the small man, the institute brings the following as its conclusions
to the attention of the committee, and in so doing feels it is acting in the interest
of, and in behalf of, the 60,000 members of the retail drug trade:

First. The first necessities of successful code administration under N. I. R. A.
(S. 2445), or any law generally similar, are prompt enforcement and the giving
to the businesses involved a degree of protection from harmful practices at least
worth the payment of code assessments and the observance of code wages and
hours. Without such effective enforcement and such protective provisions, codes
will be a failure, as will obviously any attempt to enforce merely hours and wages,
while protective provisions remain limited to merely general trade practices of
the sort coming before Federal Trade Commission trade conferences.

Second. So far under N. R. A. enforcement has been ineffective under many
codes and the small man as a whole has not been given protection from predatory
practices which he feels worth the cost of supporting a code. These are the
principal reasons for the failure of the N. I. R. A. in the opinion of many small
men.

Third. Enforcement can be made effective, and the difficulty arising from intra-
state legal questions also largely overcome, by making the "blue eagle" (or any
other insignia) an effective symbol of trade ostracism within business itself.
The "blue eagle"(or some replacing insignia) is a vital necessity, and this remains
a fact despite its ineffectiveness in connection with the consumer. As a matter of
fact, the "blue eagle" or a replacing insignia, can be of its greatest use in the
intraindustry manner suggested. In practice, this use of an insignia would simply
mean that all codes would provide that no business subject to a code wouldknowingly deal with a business fron which the "hiue eagle" (or replacing insig-

nia) had been removed because of infraction of the trade practices of the codegoverning that business. This would at once give business a real opportunity
to govern itselC under governmental supervision, provide real enforcement withoutinvolving a flood of legal actions, and remove e danger of intrastate legal
limitations. The removal of the insignia would then mean something, and some
such method of effective enforcement not involving court action is a prime
necessity.Fourth. The small man wants N. n. A. if it gives him a code that really protects
him from predatory practices. What he is now objecting to in many cases is that
he has not been given such protection. The duty of the committee is to see that
the small man gets the protection he deserves under codes, and it will not be
fulfilling its duty by allowing N. R. A. to die simp because the small man has
not been protected suitably under codes, or by limiting his protection to moregeneral trade practice provisions such as those commonly resulting from Federal

trade Commission trade conferences. Unless he in given such protection now at
the hands of the Congress, the small man will be gradually exterminated through-
out wide areas, and monopoly will spread.Fifth. The small man in distribution teheuires protection from the translation
of the advantages of large business in terms of retail prices; the small man in
production requires protection front different types of predatory action by large
gusiesses. It is vital that this all-important distinction be kept in nmind by the
members of the committee,

Sixth. Tie committee and the National Recovery Administration should take
steps to meet the unjust situation which code authorities in many instances now
face because of lack of enforcement, publicity indicating that N. I. R. A. will either
lapse on June 16 or that many codes will be disbanded, and the failure to givethose sal business men subject to codes any important degree of protection from
predatory practices. This situation makes it obviously impossible to collect
code assessments and code authorities face deficits which will be unjustly embar-
rassing. Provision should be made for the payment of code authority obligations
that have arisen under approved budgets if N. I, R. A. lapses or is so restricted as
to be of no interest to the small mai.

Seventh. The N. i . A. offers the only method as yet suggested for protecting
the stail man from predatory practices, increasing purchasing power and giving
the consumer the benefits of profitable business activity under the capitalistic
system. It should be continued and its administration assured along lines which

will realize its possibilities.Eighth. The N. I. R. A. Is sound In principle and N. R. A. Is making sound

progress toward effective administration,
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Ninth. There are advantageous amendments or clarifications that could be
made to or within S. 2445, of course. For example, the small man in all field,
in which trade-marked articles are important would undoubtedly urge earnestly
that section 4 provide specifically (as a corresponding section of the original law
was intended to) that manufacturers may make agreements, if in good standing
under the code applying to them, to protect the resale prices of their trade-marked
products. This could be accomplished by inserting 

'
manufacturers and distribu-

tors prescribing the resale prices of trade-marked commodities or products, or
entered into between and among" after "among" in line 3 of section 4, para-
grah (a).

P'laragraph (b), section 10 should, by all means, specifically provide for not deal-
ing with disqualified businesses. This can be accomplished by inserting after
"agreements" in line 6 of that paragraph, "by requirements that persons dis-
qualified from the use of approved insignia be specified in codes is not to be dealt
with by those subject to codes."

Tenth. The institute's statisticians have assembled extensive proof that the
Retail Drug Trade Code has increased employment, benefited the small man, and
reduced prices to the consumer. These facts have been presented before various
hearings on the Retail Drug Trade Code (principally on June 7-9, 1934, and Jan.
10-12, 1935), and are of public record. These results have been accom-
plished although only a minimum of protection was given the small man under
the code in question. With an adequate degree of protection given the small
business man in the trade, and the administrative strengthenings herein suggested
made, the beneficial effects of this code would have been far more impressive.
It may be true that the experience is paralleled'in but a few instances, but this
does not mean that it could not be made the rule rather than the exception. In
other words, the institute knows from actual experience that N. I. R. A. can be
applied to the benefit of the small business man, the worker and the consumer.
It will be to the lasting disgrace of both the Congress and the administration if it
is not continued and so administered as to realize these objectives. Millions have
been spent tinder the National Industrial Recovery Act. Not only would these
vast expenditures of time and money be thrown overboard by emasculating the
law or allowing it to lapse, but, what is more important, the great opportunity to
give the small man a break against large businesses will be lost. And such a loss
in the present temper of the times may endanger in the end the very foundations
of recovery, and thereby of the Republic.Respectfully yours, THE Dauo INSTITUTE OF AMERICA, INC.,

By WHEELER SAMMONS, Afanaging Director.

BRIEF IN SUPPORT OF THE CONTINUATION OF THE NATIONAL INDUSTRIAL
RECOVERY ACT, BY THE COMMITTEE OF TEN THOUSAND

lion. PAT HARRISON,
Chairman Senate Finance Committee,

United States Senate, Washington, D. C.
Mr DEAR SENATOR: In connection with your committee's consideration of

S. 2445, the Committee of Ten Thousand, made up of 10,000 small business men
in every State of the Union, and contacting through these members, acting under
48 State chairmen, 1,000,000 other small business men in all lines, submits the
following:

Last March two important observations were made by two gentlemen today
connected with the National Recovery Administration, and now, as then, very
ably so-Mr. Blackwell Smith and Mr. W. A. Harriman. Mr. Smith called
attention to the importance of showing that price provisions in codes are necessary
and helpful in effectuating the policies of title I of the proposed legislation for
continuing the National Recovery Act, and that they do not fall under any of
the prohibitions contained in the act, particularly these in respect to monopolies.

Mr. Harriman observed that the question of price control had long been diC-
cussed, and pointed out as probably representing present opinion the results of
the Federal Trade Commission study, namely, favorable on tho part of manu-
facturer, wholesaler, and independent retailer, with-in respect to professional
groups and trade-marked or branded articles---consumers about equally divided;
those opposed, department stores and chain stores; mail-order houses were not
covered.
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Mr. Harriman also pointed to the demonstrated difference between branded
and nonbranded goods in respect to price control, and Mr. Henry S. Dennison,
representing the Industrial Advisory Board, immediately arose to emphasize this
distinction. Said Mr. Dennison:

"Branded goods, it seems to us, have in the past carried certain different, quite
different, circumstances around them than the staple and unbranded goods."

Mr. Dennison also emphasized the importance of taking into consideration the
attitude of all branches of the particular Industry involved, as intra-industry
differences existed favorable to price control or otherwise.

General Johnson had earlier pointed out the importance of making sure that
cost-control provisions did not either oppress the small man or exploit the con-
sumner, encourage monopoly, or fail to protect the wage level against predatory
and cutthroat competition.

Later a group appointed by General Johnson, representative of all distribution
and service trades, after careful consideration advised the general, among other
things, that the small distributor should be protected from predatory and cut-
throat competition by means of stop-loss cost-control provisions, and pointed out
that these provisions must be so framed as to take into account the fact that the
small man's purchases are much smaller than the big man's. This very important
document is, of course, in the administration's files.

The above references just about give the entire background justifying the stop-
loss provision in retail codes, a provision which by its success has done much to
demonstrate the possibilities that exist in the National Industrial Recovery Act
to benefit consumer, business man, worker, and Government alike. For-

First. These provisions do effectuate the purposes, of title I of S. 2445, because
they both strike at an unfair competitive practice (see records of the hearing on
the amendment to the Retail Drug Trade Code, June 7-8, 1934, for adequate
data on the prevalence of this unfair practice) and at the same time at a monop-
oly. Furthermore, they help to rescue the small man from discrimination and
oppression.

It must be clearly kept in mind that stop-loss provisions in the distributive
fields are measures that protect the small man from his big competitor who uses
his power in a predatory way by featuring branded articles-usually-at prices
ruinous to the small man. In the production fields the situation may well be
exactly reversed-here the big man uses his power to smash the little man by
'snatching" customers, or other means, and the small man is often the one to
offer the lowest cash price. It is the failure to keep in mind this fundamental
difference between production and distribution which has led to much of the un-
founded feeling that the stop-loss provisions in the distributive codes are a price-
fixing measure, when they are in reality stop-loss provisions quatfying 100 percent
under title I of S. 2445 if any provision in any code ever did. The dLfferences be-
tween production and distribution on such matters-and others-are great, and
"Never the 'twain shall meet"; which fact it is imperative to keep in mind to
understand that the stop-loss provisions strike but one blow, and that one blow
is both for the small man and against monopoly--which fits title I of S. 2445
like a glove, of course.

Second. Turning now from Mr. Blackwell Smith's point to those raised by
Messrs. Harriman and Dennison: The stop-loss provisions in retail codes arm
opposed--of course, price cutters themselves oppose it-by the remnants of that
same team mentioned by Mr. flarriman-certain chains (outside of the leaders
in the drug field, to cite an exception to prove the rule) and certain department-
store chains. This is so, because these two classes of outlets like to use branded
articles-particularly those of low-unit value, such as the drug, tobacco, and book
fields have many of-to attract customers when sold at commercially ridiculous
prices, in order that the customer may be importuned to buy high profit, usually
not nationally advertised and branded, lines. In other words, such items have
been used as trade-getters by them, and they do not like to have their use re-
stricted, naturally.

Third. Finally, we come to General Johnson's point that the consumer must
not be exploited. Ample facts are on file with the Administration to demonstrate
that while the .top-loss provisions could possibly only cost the consumer an
infinitesimal amount, they have actually resulted iii advantages to the consumer,
in that articles "written up" to cover losses on the "bait merchandise" do not
have to be "written up" sc much, and have leveled off, while many manufac-
turers have reduced wholesale list prices under their operation, because of a
natural effort to attract retail support by offering a larger margin to retailers.
Hence, the actual result has been an improvement in the retailers gross-helpful
to those who were asked to take on code wages and hours-and at the same time
a reduction in price to the consumer.
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Certainly this is a combination which should more than satisfy even the con-
sumer, for it meets exactly what Dexter Keezer, formerly advisor to the Con-
sumers' Advisory Board of the National Recovery Administration, has stated on
behalf of that Board to be the consumers' desire: "The lowest prices which are
consistent with conservation, with honest merchandising, with proper quality,
and with decent wages and hours and working conditions.'

Thus it is seen that such provisions fit the effectuating title, strike at both
predatory competitive practices and monopoly, strengthen the small man called
upon to take tax and wage additions, and improve the consumers' position.

his practically ideal application is, it is probably true, unique among cost pro-
visions in codes. However, it must be remembered that such provisions are
stop-loss provisions, designed to protect small dealers, and in the end consumers,
from a definite predatory competitive factor-the "chiseler."

It is conceivable that other sound provisions-even within this exceedingly
delicate field of price control-could have been developed for many codes y
the National Recovery Administration if given a similar background of unselfish
all-industry support and the benefit of a small man backing. It is unfortunate
that such similar opportunities did not arise, for obviously the failure of such
p orvisions to appear rests not in the fact that they would be harmful but rather

cause they were not worked out unselfishly and correctly supervised and enforced.
Here, perhaps, is a great tragedy, for it was possible--and let us hope is still
possible-that in such clauses, properly drawn, supervised, and enforced, lay the
most direct opportunity for codes to carry out the purposes and objectives under-
lying S. 2445. Probably in the years to come the lose-if it should be lost through
failure to enact S. 2445-of this great opportunity to retrieve the disorganization
brought by uncontrolled competition, culminating in the depression, and to provide
for a control of destructive abuses of "rugged individualism" in competition as
well as in other directions, will be remarked upon with strong emphasis. It must
be remembered that it has not been demonstrated yet by National Recovery
Administration experience that price-control provisions-properly drawn super-
vised, and enforced-are socially disadvantageous. Actually much evidence is
opposite, and that to lack of proper drawing, supervision, and enforcement belongs
the real blame.

Be that as it may, the stop-loss provisions of retail codes, with over a year of
enforcement back of them in some cases, with no harm to consumer or business
developing, and much good being instead on record, stand as direct, constructive
code-making achievements. To eliminate them or to let the National Recovery
Administration die, is hardly conceivable-it would be sheer retrogression; a step
backward as destructive as wiping out wage provisions which banish child labor;
an admission of inability to distinguish between distributive stop-loss provisions
and production price fixing; a sure signal that tens of thousands of small merchants
are marked for absolute extinction during the next few years in order that some
chains and some department stores may grow; and, finally, a snuffing out of that
which to the small man seems to be a start toward carrying out the President's
prescription of the 10-percent chiseling element. Certainly it is inconceivable
that such a price should be even seriously considered.

Respectfully yours,
THE CoMMiTTEE OF TEN THOUSAND,

By ARTHUR GRaxNwoOD, Secretary.AracL 12. 1935.

Hon. PAT HARRISON,
Chairman Senate Finance Committee,

United States Senate, Washington, D. C.
My DEAR SENATOR: In connection with your committee's consideration of

the small business man's opinion of the National Recovery Administration and
S. 2445 as presented to you by some trade association officials claiming to repre-
sent the small man, and particularly as in the testimony before you on Apri 12
of Rivers Peterson, chairman of the National Retail Code Authority, the Com-
mittee of Ten Thousand, made up of 10,000 small business men in every State of
the Union, and contacting through these members acting under 48 State chair-
men, 1,000,000 small businessmen in all lines, feels it a duty to submit to you the
following:

In order to understand the position under National Industrial Recovery Act
of the small business man engaged in retailing it is necessary to keep in mind the
history of th( retail codes and the fact that except under three retail codes the
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small retailer has had no voice, such as National Recovery Administration eontem-
plates, in the making of the retail code applying to him. It is indeed a serious
question if there is actually any retail code, aside from the three referred to, that
is thoroughly qualified as truly representative of the small retailers brought under
it.

This remarkable but true statement is explained by the early decision of
National Recovery Administration to attempt to have but one code for retailing
and but one for wholesaling. As a result of this decision, in its early stages
Natiqnal Recovery Administration made the mistake of practically forcing most
lines of retailing, by threat of boycott through the then effective Blue Eagle
and of ruinous hours under the President's Reemployment Agreement under
what is called the "General Retail Code". This mistake might not have arisen
had the National Recovery Administration taken pains to see that each type
of retailing worked out a code suited to the needs of the average business involved
and then simply, for the sake of simplicity, brought their codes together under
one coordinating general retail code.

But instead, the National Recovery Administration, in its haste to be under
way, allowed those most effectively organized and those most energetically repre-
sented at Washington--of course the large department stores dominating the
National Retail Dry Goods Association-to work out a code suited primarily to
the purposes of large department stores, and then, regardless of the fact that the
entire membership of the National Retail Dry Goods Association amounted to
but a fraction of 1 percent of the retailers of the country, really cooperated with
the representatives of that association in using every means between blackjacking
and beguiling to get the representatives of other lines of retailing to place the
retailers supporting them under that code. At first the code was actually ad-
vanced, in total disregard of the facts and the requirements of the National
Industrial Recovery Act as truly representative of all retailing. Later, as some
really responsive to the small man's interests continued to challenge this absurd
claim, and finally threatened legal action, this general code was offered for volun-
tary assumption by organizations purporting to be truly representative of specific
trades. But assumption, as already stated, was still actively proselyted among
the officers of retail trade associations, and the Blue Eagle boycott and disas-
trous President's Reemployment Agreement continued as persuaderss." Of
course in most instances the large chains at once organized so as to join hands
with the large department stores in forwarding this general code.

A number of trade association officials outside the department store field made
the mistake of advising their associations to help sponsor this general retail code
under these circumstances. They probably thought it the best thing to do--no one
knew much about National Recovery Administration at the time. It obviously
looked like a fine chance to sit in on a big retail code authority at Washington
and perhaps to become an officer of it. Certainly the small business men who are
members of the associations so acting were thereby brought under this code
knew less regarding what it was all about than the officers of their associations
did. They simply in most cases knew they would get a Blue Eagle, thereby,
help the President in his call for recovery action, and escape ruinous President's
Reemployment Agreement hours.

CertaiMy they did not realize they were becoming subject to a so-called "stop-
loss provision" which legalized the big chains and the big department stores in
underselling them. Nor did they realize they would become in some cases sub-
ject to a lot of other codes.

The outstanding error and ultimate injustice reflected by these facts was
repeatedly at the time called to the attention of the National Recovery Admin-
istration by some who knew the practical retailing situation and the small man's
real problems. It was urged that small retailers be left to one side until the
National Recovery Administration program was well under way, and that at
least they be educated to the making of a real code. It was also urged that all
codes be grouped by industries under 40 to 80 general coordinating codes. But
the approved plans of the Research and Planning Division of the National Re-
covery Administration from the start called for a code for each little subdivision
of industry that wanted one, yet for only one retail and one wholesale code, and
the approved plan was forced over. The result is the National Recovery Adminis-
tration's present plight which S. 2445 evidently seeks to correct-hundreds of
small codes that can be neither adequately enforced nor supervised, no effective
wholesale code at all, and a general retail code that has turned many small men
against the National Recovery Administration because they have never been
permitted to Ieain how the National Industrial Recovery Act could have
helped them, the wage earner, the consumer, and the Nation.
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To return to the specific retail situation resulting from this general polioy, now
in retrospect so clearly a mistake. The small retailers whose trade association
officers had led them under the general retail code instead of demanding a real
code suited to their specific needs, as the National Industrial Recovery Act in-
tended they should have, became disgusted with the National Recovery Ad.
ministration in those lines particularly subject to department store or chain
competition and also particularly liable to fall, because of the number of basically
different classes of goods traded In, under provisions of codes other than the
general retail code.

They did not realize their association officers should have gotten a code for
them suited to their own needs, and of course these paid officers have not admitted
this fact to them. So they are now represented in some cases by these officers as
disgusted with National Recovery Administration, and the "heat" they have
put on some of these officers, often by declining to longer help pay the dues
supporting them, has evidently caused these officers to turn on the very general
retail code authority they themselves helped set up, and on the very National
Recovery Administration officials they worked with earlier hand and glove.

Such is the case with the small hardware dealer. He deals in lines basically
different in many eases, he is frequently a combined roofer, seller of farm equip-
ment, plumber, electrician, contractor, and tire dealer, in addition to being a
retailer of hardware. Naturally when the trade assorittion in his line became a
sponsor of the general retail code, he got a code acceptable to the big department
stores and chains, but of little use to him. Next he found the plumbers, roofers,
electrical dealers, builders and contractors did not want him " chiseling" on them
when they had to observe the wage And hour provision of their codes.

He has not, being naturally unable to spend time at Washington known that
he could have either gotten a code suited to nis own needs or declined to take
any code. So he has come to feel National Recovery Administration, and not
his trade association officials, to blame.

The Retail Hardware Trade Association was and is the National Association
of Retail Hardware Dealers, an association of retail hardware dealers, and
an association of great and long-standing repute but one domiciled always in the
West, and not headquartered it Washington. When National Recovery Admin.
istration came into being, as its representative Rivers Peterson naturally cane
into notice at Washington as a representative of small retailers. The sponsorship
of small dealers lie represented was naturally greatly desired by the large stores
desiring a "backing" of small men for the code they were working out feverishly.
His counsel was sought heavily on code matters, and soon the National Associ-
ation of Retail Hardware Dealers was one of the sponsors for the General Retail
Code, being earnestly sought atthe time by powerful retail and National Recovery
Administration figures interested in getting small businesses, in addition to the
large department store and chain-store enterprises, "signed up" for it. Mr.
Peterson became the chairman of the General Retail Code, chairman of the
Committee of Twelve representing retail and service trades, member of the
National Industrial Advisory Board, and finally, as lie has stated to the com-
mittee yesterday, lie was offered a position with the National Recovery Adminis-
tration.

But all the time the small hardware dealer was naturally getting less than
nothing out of the code of which Mr. Peterson had become the chairman. The
big department stores and the chains were getting along all right because they
could, under that code, use their immense buying power against iMr. Peterson's
small hardware dealers to the last cent of their vast resources, to the last ounce
of pressure and ingenuity their most hardboiled buyers could muster and then
add but 10 percent to the rock bottom prices thus obtained. They did not rebel
against the code authority to the chairmanship of which'they had helped elect
the little hardware man's association official, but the little hardware man himself
finally did. He made his rebellion known moreover. When the National Asso-
ciation of Retail Hardware Dealers helped sponsor the General Retail Code the
Government's figures reported about 32,000 retailers in the trade (37 600 in 1929).
Currently the dues-paying membership of the National Association of Retail
Hardware Dealers is reported as about 12,000. These members undoubtedly
reflected their opinions of the code treatment they had received to Mr. Peterson
and his associates among the officers of the association with great definiteness.
And on April 12, 1935, Mr. Peterson told the Senate Finance Committee, the
code authority of which he held the chairmanship, was in effect hijacking money
from retailer., v-md that National Recovery Administration is a flop in the small
man's opinion and his own.
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Mr. Petersou however did not say to the committee that he had failed to stand
-out for a code suited to the small hardware dealer. He did not say to the com-
mittee that many small hardware dealers have written to him saying they want
a code like those obtained by the three retail lines whose representatives fought
for and obtained separate codes with some provisions actually helpful to the
small man. He did not tell the committee he could have fought for similar
provisions for the small hardware dealers or have legally refused to place them
under any code. He did not tell the committee that the small hardware dealer
mighJ. not want to chisel on the plumbers, roofers, tire dealers, and electricians
if hehad the benefit of a code suited to his own needs.

The adverse attitude toward National Recovery Administration of not only many
small hardware men, but of many small grocers, and of small men in many lines
of retailing, is explained by the above situation. The grocers' end experience has
been the same as the small hardware dealers', only along another route. Because
these small men were not given what Nttional Industrial Recovery Act was
inter .,d to give them does not prove thaft National Industrial Recovery Act
should be discontinued, that National Industrial Recovery Act could not have
helped them, or that enactment of S. 2445 cannot help them prosper.

Rather, since the tens of thousands of small men in retailing who obtained
under National Industrial Recovery Act a code at least fundamentally geared
to their needs are 90 percent or more for National Recovery Administration, the
druggists, the tobacconists, and the booksellers, to cite examples. It is very
clearly indeed indicated that the mistake involved should be connected under
a continued National Recovery Administration for it is irrefutable demonstratable
these retailers favorable to National Recovery Administration increased their
pay rolls and thereby helped the recovery program.
but in each instance of Retail Code experience satisfactory to the small man, we

find that the code involved was actually drawn up by the small men themselves,
that it is therefore truly representative of them, and that it has been administered
by the small men themselves through representatives responsive to them.
Make a code for the small man that way, and administer it that way, and then
enforce it and supervise it, and the result will be in the public interest and satis-
factory to the small man. There is but one other requirement: Trade practice
provisions really helpful to the Amall man must be included in the code, for if
he is not given enough protection to make it possible for him to pay the required
wages and hours, he naturally will not be able to support the code and a standing
army of 1,000,000 could not make him support it under such circumstances.
Certain', Lhat is a simple enough recipe for making NationAl Recovery Admin-
istration successful among small retailers, and an National Recovery Adminis-
tration successful among small retailers means a big step taken away from
depression.

The small man in manufacturing needs protection from price fixing by larqe
interests and certain well-known predatory practices, while the small man in
retailing needs primarily protection from the ability of the large competitor to
sell below his cost and from the "chisler" exploiting his fast turning, uniden iflable
lines. In manufacturing the small man requires protection from price fixing
covering large depreciation and overhead items he wishes to avoid. He can
usually pay the required pay roll if given a free hand and protected from outright
commercial murder. In retailing, he must be protected from the big man's
buying power or he cannot pay even part of his pay roll.

These differences between the small manufacturers' and the small retailers'
needs must be kept in mind in judging the effect of codes on the small enter rise.
But with these particular needs cared for suitably under codes, and the pub lie's
interest protected by suitable supervision, the small man in manufacturing can
be given what amounts to a lifesaving opportunity under National Recovery
Administration.

If the National Industrial Recovery Act is allowed to lapse simply because it is
assumed the small man has been harmed by it, while in actuality the real point
is that he has not been given what is really coming to him under it the small
man will be forced far down again among the ruthless onslaughts of large com-
petitors and the merciless snipings of "chiselers" which were slowly exterminating
at least one of every two among him before the enactment of the National Indus-
trial Recovery Act.* Perhaps, as some feel, this 50 percent of the small men should
be exterminated. Perhaps with half the small men put out of business the result-
ing monopolies, or semimonopolies, would give the consumer service a few cents
in the dollar cheaper than the consumer is given service today. And perhaps
once the large corporations had grown to that extent the consumer would find
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they were not so anxious to serve him at minimum costs. And perhaps then
the Government would take over all the large enterprises and In effect attempt to
run American business. And perhaps the Government would provide lower
costs and better service than independent business men. And perhaps about
then the world would come to a sudden end.

No; the only answer without "perhapses" is that either the small man must
be made reasonably prosperous or we face a far different United States of America
than any among us cares to face. The National Industrial Recovery Act offers,
administered along the simple precepts outlined above, a sound opportunity to
assure the small man enough prosperity to make it possible for him to pay one
way to recovery. The members of the committee will only adequately discharge
the great responsibility placed upon them if they look beneath reports that the
little man is endangered by, or dissatisfied with the National Recovery Adminis-
tration and codes, to these fundamental explanatory facts.

THE COMMITTEE OF TEN THOUSAND,
ARTHUR GsriMWOOD, Secretary.

NEw YORK CITY, April 13, 1935.

Mr. GooDE. I would like now to have you give a few minutes' time
to Dr. Kelly, representing the National Retail Drug Code Authority.

Senator LA FOLLETTE. You may come forward, Mr. Kelly.

TESTIMONY OF DR. E. F. KELLY, WASHINGTON, D. C., SECRETARY
OF THE NATIONAL RETAIL DRUG CODE AUTHORITY, THE
AMERICAN PHARMACEUTICAL ASSOCIATION, AND THE DRUG
INSTITUTE OF AMERICA

(After having been first duly sworn by Senator La Follette, the
witness testified as follows:)

Senator LA FOLLETTE. Will you please give your full name and
whom you represent?

Mr. KELLY. My full name is E. F. Kelly, Washington, D. C., and I
represent the National Retail Drug Code Authority, the American
Pharmaceutical Association, and the Drug Institute of America.

Senator LA FOLLETTE. Will you please, in an endeavor to save time,
not repeat any of the statements which have been made by the pre-
vious witness.

Mr. KELLY. Mr. Chairman, one or two observations I will make will
be in line with what the chairman of the code authority has referred
to, but I will endeavor to support that by my experience as secretary
of the code authority, and it will be very briefly stated to you.

I am delegated to represent before you the National Retail Drug
Code Authority, of which I am the secretary. The National Associa-
tion of Retail Druggists, the Retail Druggists' National Trade Associa-
tion, will also file a brief and its past president, John A. Goode, the
chairman of the National Retail Drug Code Authority, is planning to
appear before you. Since all of these organizations are of the same
mind as to the vital importance of the N. R. A. to the small man, it
was felt that this method of presenting their conclusions regarding the
proposed legislation you are considering would not only conserve your
time but give you the benefit of the opinion of the great majority of
the fifty-odd-thousand small busines men who have operated under
the Retail Drug Code and also of thousands of other small business
men who have actual experience operating under codes of fair com-
petition.

This conibined experience which I shall endeavor to reflect to you
indicates to me what I think are several broad conclusions of extreme
importance in measuring the need for the legislation before you.

11 9782-38--r 6-
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The first of these broad conclusions is that when the small-business
man has actually himself framed his code and has actually adminis-
tered it himself, he had been benefited, has increased his pay rolls,
has obtained observance of it, has financed its support without cost
to the taxpayers, and wants it continued. I urge you before finally
evaluating the small man's reactions to codes to ascertain whether
or nit a code actually framed by the small man and actually adminis-
tered by him is involved. In other words, whether a code truly
representative under the provisions of the legislation before you
underlies the opinion you are considering.

A second broad conclusion to be drawn from the wide experience I
lay before y'u is that the practices that lead to monopoly, the exploita-
tion of the consumer or the ruination of the small man are radically
different in distribution than in production. In distribution the large
unit drives the small man to the wall by using its buying power and
financial resources to undersell him. In production the large unit
uses price controls coupled with superior sales resources to freeze
out the small man.

Therefore, the small man in distribution requires stop-loss provi-
sions, which prevent selling at least below the levels at which lie can
buy; while in the production field the small man requires protection
that gives him a free hand, so long as he plays fair. This fact was
recognized by the Committee of Twelve for Distribution and Consum-
ers' Service Trades, representative of all distribution and of which
Mr. Rivers Peterson was chairman, appointed a year ago, which as
a part of its final conclusions stated [reading:]

No effective rule for the purpose of preventing sales helow cost can be of benefit
to the large majority of retail and wholesale distributors until there is recognition
of the principle that base prices must be established which will approximate the
invoice or current market cost of the efficient smaller operator and that sales
below such established bases are treated as unfair competition in violation of the
xispective codes. Nothing in this section shall be construed to prohibit reason-
able and fair differentials in purchase prices based upon sound economic reasons
therefor.

The object of such a provision is not to guarantee a profit to any distributor
nor to perpetuate the inefficient. The committee recognizes the fact that most
efforts of this nature are met with the objection that they will encourage and
perpetuate inefficiency and believes it advisable to point out that too frequently
the size of a business seems to be the gage by which its efficiency is estimated.

The need for the existence of efficient small business establishments is fully
recognized and has been unquestionably demonstrated in the public interest, and
those entitled to continue in business will amply demonstrate their efficiency
when relieved of the price handicaps under which they now labor.

Many businesses are suffering as the result of price differentials allowed large
distributors which are out of proportion to actual economics effected through
quantity purchases.

Problems of the various branches of trade are so different that it is not possible
to outline a definite rule for determining base costs which can be applied to all.
It is recommended that the principle stated In the first paragraph of this section
be approved and that code authorities submit plans in accordance with it which
will best, meet the needs of their particular industries.

It follows that stop-loss provisions in distributive codes which
restrict loss-leader and other predatory retail sales practices are not
price-fixing measures, and instead of encouraging monopoly, help save
the small man's life. On the other hand, actual price-fixing provisions
in production codes may well ham-string the small man and encourage
monopoly. Keeping this basic fact in mind will help clear up much
confusion that exists on the subject, and as well explain why many
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who really believe they are speaking for the small man's interests
when they si;ate codes endanger him are in reality putting him in
danger of losing the great opportunity for help which codes can
offer him.

A third broad conclusion of basic importance indicated by the.
experience it is my privilege to reflect to you is that if the small
business man is asked to increase his pay rot' under code provisions
he must be given trade-practice provisions which protect him suffi-
ciently to enable him to pay the larger pay rolls. No program which
does give this elementary square deal can ever be enforced. Its
record. ,, ould be the record of the eighteenth amendment.

A fourth conclusion is that quick and positive enforcement is
necessary. Such enforcement should be with a minimum of actual
court procedure. This is possible, in the opinion of those I represent,
by providing for intra-trade enforcement simply t hrough providingin the appropriate codes against trading with those formally found

guilty by the Government of code trade-practice violations; in
other words, by simply extending the principle under which the
Government itself now prohibits its agents from trading with those
concerns which stand so adjudged. This method of enforcement
may have been in mind when paragraph (b) of section 10 of the pro-
posed legislation was framed.

If it was not, that paragraph should be framed, in our opinion, so
as to provide for this method by suitable Presidential regulation.
Such a method would, we are convinced, have practically removed
the necessity for a appealing to the courts had it been available under
the code with which we have gained our actual experience with N. R.
A., in operation. It simply in effect, transfers the insignia idea from
the consumer field, where it has been proved ineffective, to the inter-
trade field, where it can be used practically.

The code from which our practical experience with the actual oper-
ation of legislation such as that before the committee has been most
heavily drawn is the Retail Drug Code. This code has been operative
a year and a half. It applies to over 50,000 small business men. It
represents what could be obtained in the approved code from among
the expressed desires of these men. It has been administered by these
small men through their own representatives.

These small men know this code has helped them. They want it
continued. They have loyally supported it, both in the observance
of it. and the financial support of it without cost to the consumer. It
has increased pay rolls in the trade and yet actually has resulted in
the drug manufacturers' prices for many leading trade items being
reduced. That, it seems to me, is the answer to whether the N. R. A.
can be effective, whether the small man can benefit under it.

You will want substantiation of the statements I have just made.
First, the statement that these retail druggists want the code con-
tinued. We asked them, and 90.2 percent answered that they wanted
it continued. We asked them also if they wanted N. R. A. continued
after June 16, and 81.1 percent replied that they wanted it continued;
65 percent stated employment had increased as a result of the Retail
Drug Code; 81.6 percent stated that trade practice had improved
under the code; and 71.8 percent stated that wages had increased.
Actually 92.7 percent asked that the stop-loss provisions of the code
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be continued, and 89.7 percent gave it as their conclusion that the
code had been of value to the trade.

The high degree of observance of the code to which I have referred
is substantiated by the fact that during the entire life of the code com-
plaints of violations have averaged only about 1,000 per month for
the entire United States, and were practically 80 percent adjusted at
the time of the last detailed survey of 32,527 outlets. It is also
significant that 92.3 percent of the alleged violations were settled by
the local retail drug code authorities in the various districts. The
retailers subject to the code have financed its operation without cost
to the taxpayer, and without large cost to themselves, for the Na-
tional Retail Drug Code Authority has itself spent but $27,994.95
during its entire existence.

The statement that the drug manufacturers have as a result of the
stop-loss provisions in the Retail Drug Code actually reduced their
prices, probably at once challenged your attention. In substantia-
tion of it I have, however, simply to read you the following list of
actual reductions, which, while by no means complete, is ample to
prove my statement.

I have included in my statement these statistics and with your
permission I would like to have them made a part of the record at
this time.

Senator LA FOLLETTE. They may be included with your statement.
(The statistics arc as follows:)

Items reduced

Old re- New re.
Old Now tail | taill

Company and itenl Date rice if price ifl lId at sold at
code code

Ailcock Manilacturing Co,: Salvacel,'tubes ..........
Bathasweet Corporation: Balhaweet:

Sm all .............................................
lb r ......... ............

Bayer I.: Asprin:
BOX, 12's ....... .......................
Box, 24's ..........................................
Box, 100S ......................................

Bay R0o11a Co.: Bay Roma, -.unce .................
iell & Co.: Bell-ans:

Small ...................................
Large .................................

Bost. Inc.: Bost toothpaste e........................
Bristol-Myers Co.: Minlt-liub:

Medium ....................................
age.. ................ ..................

11. C. Ritobie: Ens Eervescent Salt:
Trial size ..............................
Handy size .............................

Household ,ize .................................
Large size ..................................

Handy size ...................................
Household size ..............................

Hexin, Inc.: Rexin tabs, 12's ...........................
E. W, Hoyt Co.: Rubifoen ....... ............
Lehn & Fink: Lysol shaving cream ...................
Luxor. Ltd.: Luxor shaving cream ....................
Pepsodent Co.:

Pesodent antiseptIc:
Small ..............................
Medium ............................
Large .....................................

Junis crenm:
Sm all .........................................
LArge ..........................................

Pepsodent tooth pate .........................

Ltzen
$4.59

4. 5
9.90

1,44
2.64
7.20
&00

2.00
4.00

4.00
4.00
800

2.10
ci 45

10.,60
2.00
4.00

10.00
2.80
2, If
3.15
3.08

2.10
4.20
8.80

4.40
8.80
4.47

Dozen
$242 Apr. 16.1934

4. 50 May 15, 1934
9.00 ............

1.20 Jtine 1,1934
2. 00 ...............

6.00 .. _.........
6.80 Apr. 21,1934

200 May 1,1934
8.80 ...............:1 201 May 9, iii4

2.40 Apr. 17, 1924
4.90 ............

2.00 June 18,1934
6,00 ..............

10.00 ...........
2.00 Jan. 2.1935
4.8..............

2 00 ftay 1,1934
2.00 JIfey 18,1534
2.94 lfay 1t, 1834
2.20 1 &pr. 30,1934

2.001 May 15,1934
4.00 ...............
8.00...........

4.25............
& 00...........
4.2...........

$0.39

.42

$0.21

.38

.75

.10

.17

.60

.87

17
49

.27

.24

.40

.17

.50

.8

.17

.39

.77
,17
.17
.25
.19

,17
34
.67

.34

.67
• 36
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Item, reducd-Continued

Old re- New re-
tail tail'

Company and item Old Now Date price if price iflist list sold at sold at
coda code

Peposodeut Co,-Continued.
Pepsodent antiseptic: Doen Dozen

Small .......................................... $100 $1.90 Jan. 2.1W $0.17 $0.13
Medium ...................................... 4.00 &90- ...........---- 34 .37
Lare .......................................... 00 8.0- -............... .o9

Junis cream:
Small .......................................... 4.00 10 Jan. 2,1M .34 .33
Lar- .......................................... L00 8.00 ................ 7 .47

Pepeodent tooth puts ................................. 4. 8 72 ................ 36 .31
Petrolagar Laboratory:

Petrolagar:
8-ounes ........................................ & 90 ,00 May 1,1034 .37 .50
10-ounoe ....................................... 12.00 10.00 ............... 1.00 .4

Sodphene-Corporaton: odpbene, 18-unoe .......... 8.00 7.00 May 1,1934 .07 .89
C. H. Phillips Chemical Co.-.

Phillips' milk of magnesia:
4-ounce ........................................ 125 200 July 2,1934 .19 .17
12-ounce ....................................... 4.00 ............... .30 .34

McKesson & Robbins Calox tooth powder:
Small_ ............................................ 2.80 2.40 June 28, ID14 .24 .20
Large .............................................. 8 4.00............... .40 .34

Lewis Medicine Co.: 'Puma ............................ 2.18 2.00 Aug. 27, 1034 .18 .17
Maltne Co.: Maltine TAbs-- .......................... 8.00 0i.00 June 11,1034 .87 .50
Drugr Trade Products Co.: Kolor-Bak ................. 13.20 11.7 Sept. 1,1934 1.10 .98
Rubbersan Products Co.: Mystic cleansing cream:

Smal ........................................ 4.40 3.0 Sept. 19,11 34 .37 .25
Large ............................................. 8.80 5.72 ............... .74 .48 6

Mystic skin cream, large ............................... 880 8.60 ............... .74 .85
Ell Lilly & Co.: Insulin: Each Each

U20-5cc .... .................................. .40 .40 June 11, 1934 .45 .40
1120-10 cc .......................................... .90 .75 ............... 0 .75
U40-5 cc ....................-....................... 

. 5  
.70 .............. . .8 .70 g

1740-10 cc .......................................... 1.83 1.35 ............... 1.6, 1.35
U30-10 cc ..................................... 3.10 2.6 ............... 3.10 2.5

McKesson & Robbins: Viosterol: Dozen Dozen
8c ................................................ ,.75 0. 10 Aug. 28,1934 .48 .43
50 cc ........ _-.................................... 34.40 30.60 .............. 1 87 Z5

Following brands:
Parke, Davis Co .............................. ..................... .........
Mead-Johnson ............................................. .............................Squibhb .....................-..................... ........ ........ . _ -... . .." - . .. .. .. .. .
Abbott ............................................ ........ ........ ............... . . . . .. .

E. R. Squibb Co,:
Aspirin tablets, 24's ............................... 1.75 1. 80 Aug. 1,1934 .15 .13 q
Milk magneas:

4-ounce .... ........................... 2.00 1.70 ............... .17 .13
1.2-ounce ....................................... 4.00 3.60 ............... .34 .30

Chocolate Viltavose ................................. 8 .00 4.00 Nov. 1,1034 . 5 3
Dextro Vitavose ................................... 8.80 6.00 ............... .57 .00
Vitavose ............................................... 8.00 8.00 ............... .67 .50
3. B. Williams Co.:

Aqua Velva:
6-ouce ....................................... 4.60 4.00 July 91N34 .38 .34
l-ounce................ ................ 0.00 8,00 ............ .70 .87

Shaving cream:
Double ................................ 4.95 4.00 ................ 18 .34
Bruohle.s ...................................... 4.25 4.00 ............... .38 .34

Wildroot Co.: Wildroot hair tonic, 14-ounce ........... 9. 68 8.80 July 12,1034 .81 .74
Lavorls Co.: Lavoris:

Small ........ ....................-............ 2.10 2.00 June 9,1034 .10 .17
Medium ....... ........................... 4.20 400 ...............35 .34
La......................................8.40 &00............... .70 .67

Parke, ravis & Co.: Medicated throat discs......... 2. 25 1.30 Oct. 1,10.34 .19 .It
Wander Co,: Ovalline, 6-ounce ........................ 4.50 3,60 Aug 16,1934 , 36 .I0 N
Wander Co.: Ovaltine:

14-ounce ................................. 80....... ...00 .75 ..... .69 .52
Hospi tel ............ ..................... . 00 27.0 .... 2.70 2.07

SegalSafetyRsaor Corporation: Segal blades:
5" I... .......... 1 . . v. 1,1934 .17 .1
10'1 ............. .......... ........ ....... 2.0........ . 34 23

School Manfn eturinc (',: Pedicrema ............ 1.00 2.73 Sept. 24,1034 .34 .23
Walter Janvler Seecham's pills:

Sloll.................................... 2.10 2,00 Oct. 16,1934 . 18 .17
Large ...-.....--- ....................... .o ........ . . 35 .34

Pal Westphal: Westphal Auxillator:
Small . .................................... 5.00 4.15 Nov. 1,134 .42 .35
Large.................................... 10..... . 8. ....... .84 .69

Peck & Sterba: Lucorol outfit ......................... 1. 0 12.80 Nov. 2,1034 1.34 1.07
'There was no old llst price. 2.st prices were 2Z cents ad 641 cents less 30 percent and 2 percent.
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822141iccc......... ...... ................ .. D9 V. rx1. ............ 111 .24

11-Oclu . .................. .. ............. 4,1.4) CO 1c' ,13 .34 .34
441111)0 . ............ . K, 41) 9.........I .7

I20 11 n 4 17..0 13A10SO 10 1.1)
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Pue., 1 lutos & to.: I'cco12 cilhydtrogen!o
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strated to the committee. These accomplishments have taught
already the lessons for duplicating them generally. Obviously, such
lessons can only be crystallized over a rough road of trial, experimen-
tation, and error, and surely IS months is all too short a period in
which to expect them to be definitely established with finality.

The fact to be acted upon is the simJply common sonse one of follow-
ing up on the most successful results of the experimentation and of
discarding the experiments that, were not as successful. And N. R. A.
has proved within 18 months enough successes to justify enactment
of the continuation of legislntion before you with absolute confidence
that the final result will ho highly satisfactorv.

To fail to enact thoc proposed legislation atd to allow N. H. A. to
die on Juin 16 would, in the particular trade on behalf of which I
am before you, result in unemployment immediately and a return to
the extreniely chaotic conditions which premeded the promulgation
of the code. 1lie entire trade would ie prostrated to the benefit of
the chiseling 10 percent.

T nm handing to you herewith briefs from each grout) it has been
my privilege to represent before you. They contain in great detail
statistics supporting every statement I ha've made in their behalf
and as my personal opinion,

Senator iA& FotaxTTv. Thank you, l)r. Kelly. The next witness
is Mr. [Torowitz.

Mr. Fisumi. Mr. Chairman, Mr. Hlorowitz was taken ill and could
not appear today, and has asked me to apear in iis stead, if that is
agreeable to the committee.

Senator IA FOLL'rm. That will be agreenhle.

TESTIMONY OF MORTIMER FISHEL, NEW YORK, N. Y., GENERAL
COUNSEL FOR NATIONAL WORK SHIRT MANUFACTURERS
ASSOCIATION

(After having been duly sworn by S(,ntor la Follebto, the witness
testified as follows-)

Senator lA FOLLI11t5', Will you slate your full name, your resi-
dence, and for whom you appetir?

Mr. Fismii,. My nimo is Mortimer Fishel, Now York City, I am
general comiisol for Nat ional Work Shirt Mim ufnetturos Asso'itktion.

Senortor LA loIiii'Tu. Yio mity lproceod,
Mr. 1Ftsmim. I was telephoned to l64t night, to come down hero,

a1d will take up before you only one topic, about which I think this
co1mitteo should be enlightened, so that it. may consider whether it
should not be suggested in the now act, if it is enacted, a provision to
prevent the reciirreot of whit I em going to cell to yoUr attention,
and that is the orgies in the handling of the code funds and to provide
guards against what I am going to call to your attention, and that is an
orgy of extravagant expenditures in code funds.

It is the otton-garmnent code authority under which this organi-
sation, and tho molibers of our industry operate, and I am speaking
of what has boeei given to me at the last iintte on a situation that has
existed, and how far it has gone, this conunittee can learn.

Pntwoem November 1033 and January 1935, the cotton-garment
code authority collected in funds from menibers of the industry by
reason of label money or assessmnts, the sum of $1,040,000. That
sum was not deposited in a bank account of the cotton garment code
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authority, but that $1,000,000 was deposited in the private bank
account of a private trade association.

Senator LA FOLLETTE. What was the name of that association?
Mr. FISHEL. The International Association of Garment Manu-

facturers, and all expenditures were made by the Cotton Garment Code
Authority. Those expenditures were made by checks on that private
trade association bank account. Those funds were siphoned into the
trade association by assessments and label sales during the period
of 14 months, and this trade association was used as the fiscal agent
of the code authority. What the motive was we have never been
able to fathom.

Senator LA FOLLETTE. Do you charge misapplication of funds?
Mr. FrsHEL. That is for you to conclude.
Senator LA FOLLETTE. I am not on the witness stand.
Mr. FISHEL. I beg your pardon, I am carrying here a "message to

Garcia".
Senator LA FOLLETTE. I am asking you whether you charge any

misapplication of these funds?
Mr. FISHEL. I do not know what has happened to these funds, so

far as an accounting is concerned, but here is the situation: The
affairs of the Cotton Garment Code Authority-their proceedings are
not open to us, their minutes are not open to us, their records and their
books are not open to us.

In December 1934 an order was made by the National Industrial
Recovery Board requiring the Cotton Garment Code Authority to
segregate its property and its affairs from that particular association,
and this segregation did not occur until January 1934. About 2
weeks ago, after much effort, we received from the flies of the National
Industrial Recovery Board down here in Washington, the proposed
budget for the fiscal year 1935-36 of the Cotton Garment Code
Authority.

In that proposed budget, which I am going to ask leave to file with
you, is the first statement as to what happened to that million dollars.
That statement is contained on one page. It is not an accounting, and
it contains this item, for example, "Salaries $361,000; traveling ex-
penses $107,000 with a note which reads as follows:

Allocation is not readily obtainable, but upon request can be obtained on 2
weeks' notice.

By allocation they evidently mean only its allocation to the code
authority and employees for salaries, allocation to executives and
employees for traveling expenses. That is one page, and that is the
first piece of paper we have ever seen as to the expenditure of that
$1,040,000.

What I am calling to your attention is this, the fact that those
funds were for 14 months kept in the bank account of a private trade
association.

While those funds have now been taken out and put in the bank
account of the code authority, under the N. R. A. there is nothing to
prevent that happening again, not only with this code authority,
but with any code authority, unless there is a mandatory provision
precluding any such act occurring again.

According to this statement, $804,805 was paid for enforcement of
the Cotton Garment Code from November 1933 to January 12, 1935,
exclusive of what they call the subcode authority.
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I do not know whether you are familiar with what is meant by that
or not, but at all events it is another enforcement element of the code
authority. Exclusive of that, the subcode authority, they expended
$805,000 in those 14 months.

How many seat-warmers there were, how many seat-warmers there
are, we ask this committee in some way and somehow to have an
investigation made. 4 I

How far nepotism reaches into the employment of personnel, we
ask this committee to inquire. We cannot get it, we cannot have
any inquiry, we do not know where to go for an inquiry.

We say to this committee, if this thing is to continue, the machinery
by which it is to continue must be honest, efficient, and economical.
We are calling your attention to things that do now exist, and asking
you to inquire into it.

Going back to the $805,000 they expended in 14 months from No-
vember 1933 to January 1935, the executive director was paid $25,000
a year. What is to happen for the next fiscal year, are they going to
cut down on that extravagance? On the contrary, instead of $805,000
for 14 months, the new budget showed $855,000 for the next 12
months, in addition to a contingency fund of $25,000 for possible other
additional expenditures, making it $880,000; in other words, $75,000
more for 1935 as against what they extravagantly expended, $805,000
for the term of 14 months.

I say to you, Senator La Foil tte, whether the N. R. A. is good,
whether the N. R. A. is bad, is beside the question so far as my dis-
cussion here is concerned. Whether the codes are good, whether the
codes are bad, is outside of this discussion.

I say to you, if this N. R. A. is tocontinue, and if these codes are to
be enforced, there must be respect for the enforcement authority, and
there can be no respect for an enforcement authority when funds have
been handled in the way thoSe funds have been handled, when there is
that continued orgy of extravagance, and when nepotism is rampant
in the employment of personnel.

I say to you, where you will find seat-warmer after seat-warmer, it
is in this code authority set-up. They have subode authorities for
which they have allowed in this proposed budget for 1935-36 the sum
of $25,000 for organization purposes, and I understand they have put
in application for about $200,000 for those subcode authorities,
which is in addition to the $880,000 I have heretofore mentioned.

In those sub code authorities they have beaDn sitting there now for
3 or 4 weeks to my knowledge, some of them, without a pieceof
stationery, with an allowance of I think $80 per week for a secretary
in addition to a stenographer.

When the request is made of them, what are you doing this week
and what is your program, there is no answer. For 3 weeks, week
after week that request has been made by some members of ths
industry with no answer.

Another one of those subcode authorities, for which this $25,000
for organization purposes has been allowed, and for which $200,000
more has been asked for this year, when they are asked why do you
not communicate with so and so, the answer is I have not even been'
given a piece of stationery on which to write; I have no letterheads. '!

That is why I say to you this committee should inquire into it. '

There is somewhere we should get relief.
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Here is this proposed budget, where they ask us to file suggestions
and objections, and they say to us, state your facts, which is perfectly
proper, but how are we gomg to state facts when their files are not
open to us? How do we now these 150 employees they have in the
New York office alone are doing the work; how do we know that the
250 employees, all told, that they have, are doing work; how are we in
a position to present facts?

I have given you these instances to which I have referred as to the
subcode authorities, and somebody somewhere should inquire as to
what those people are doing in that New York office and in the other
offices. Are they earning their money; how much time are they giving
to their work; how much time are they giving to warming their chairs;
to whom are they related; what did they get before they came into
the code authority; and how much are they getting now?

Unless those things are done, you never will be able to enforce your
codes, because where there is no respect, when the industry might
concede that the enforcement agencies are vulnerable, there can be
no respect; where there is no respect there is no confidence; and where
there is no confidence or respect, you will never have support.

May I submit budget and the order segregating the properties of
the code authority?

Senator LA FOLLETTE. They will be considered by the committee,
and if thought wise, will be included in the reco,.r.

(The documents referred to by the witness aze as follows:)

BUDGET OF CoTroN GARMENT CODE AUTHOreTY, INC., JANUARY 12, 1935, TO
JANUARY 11, 1936

1. Cotton Garment Code Authority, Inc.
2. 40 Worth Street, New York, N. Y.
3. Budgetary period from January 12, 1935, to January 11, 1936 (12 months).
4. Effective date of code, November 27, 1933.
5. Basis of assessment, sale of labels.
6. There are approximately 3,600 plants in. the cotton garment industry owned

by 3,200 companies. With few exceptions, the companies order labels for all
plants combined, rather than for each factory. About 100 firms are ineligible for
labels since they are cutters and distributors performing no sewing operations.
Thus there are approximately 3,100 companies who are potential purchasers of
labels. Perhaps 100 companies have thus far failed to order labels. There have
likely been as many as 3,200 firms which ordered labels at some time since the
commencement of the code, but a number of these have withdrawn from business
or changed to other codes. Approximately 3,000 companies order labels in
contributing to the support of the Cotton Garment Code Authority.

Classification of firm ordering labels as of Sept. 24, 1934

Tpof NumberProduct TINY: oI mof firms

M men's shirts .................................................................... A ....... 324
B o srt ............... .....dh.................................. ........ 92
Me 's shirts (contractors) ......................................................C . 133
Boys' blouses and shirts (contractors) .......................................... .... _ 63
Man's and boys' pajamas ...................................................... E ......... 144
Work cloth" ................................................................. . . 698
W ork shirts .................................................................... 0 ......... M
b p dand .......................................................... 15.

Cotton wash dresses (13.4Q and below) ........................................ .......... 1,115
Cotton wash dresses (S350and above) J.............................. . 302
onB d cotton endt .......................................................... K ......... 2
Nors' and maids' aprons and uniforms ........................................L .91
Washable service apparel ...................................................... M ......... 137
Men's wash suits............................................... N .......
Boys' wash suits ............................................................ 35
Women's underpments and sleeping war .................................... P ......... 185
Unlon.Made Oarment Manufacturing Association ..............................Q .0
M Lcellaneous .................................................................. .. 248
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Classification of firms ordering labels as of Sept. 4, 1934-Continued

1'rouoct Tof Number

WASHABLE LABELS
Custom-made shirts ........................... . .............. ACA ..... 43
Full dress shirts .................-- ........-- ...... ..... ....... ...... ACA ..... 27
Custom-made pajamas ..................................................... AOA ......
Washable service apparel ....................................................... RCA ..... 8
N isceuaneo ......................... 2......................................... RCA ...... 12

Total ..................................................................... .- --------- 4,493

The total exceeds 3,000 since many firms order more than one type of label.

7. OBNERAL INFORMATION

A-Number of establislunents in industry/trade (plants) ------- 3, 600
B-Number of establishments to be assessed (companies). 3,100
C-Number of establishments which have paid assessments (com-

panies) ---------------------------------------------- 3, 000
D--Annual sales for 1934 (excluding firms no longer under this

code) ----------------------------------------------- $500,000,000
E-Amount of labels on which assessments have been collected

from Apr. 23, 1934, to Jan. 31, 1935 (labels)------------ 486, 591, 000
F-Volume of labels on which assessments will be collected for

period from Jan. 12, 1935, to Jan. 11, 1936 (estimated
labels) ---------------------------------------------- 599, 028, 000

0-Number of employees as of December 1934 ----------------- 170, 000
H-Total annual pay roll for industry/trade, year 1934 ------- $112, 000, 000
I-Estimated volume of business in each geographical section of

the United States. The sections in the table below are the
classification of the United States Census. The 1934 figures
are based on label and production reports from the Cotton
Garment Code Authority. The Pacific end Rocky Moun-
taiu regions are closely estimated but data for the other sec-
tions of the country are rough approximations.

N

E
VS

P

/sfimad 1934
relssss ef

ew England -------------------------------------- $43, 000,,000
iddle Atlantic ------------------------------------ 170, 000, 000

ast North Central --------------------------------- 91,000, 000
rest North Central --------------------------------- 40, 000, 000
outh Atlantic -------------------------------------- 78, 000, 000
ast South Central --------------------------------- 38, 000, 000
rest South Central --------------------------------- 19, 000, 000
mountainn ------------------------------------------ 2, 000, 000
pacific --------------------------------------------- 19, 000, 000

Total ------------------------------------------- 500, 000,000

Schedule of proposed new label prices and estimated label sale and income for the
year 1935

Prevail. Pro-

Estimated n p prce Estimated
label sales (eper r torealieur thou-

sand) sand)

125, 815,00 { $2.0 $1.60 $194,727.00
2 157,oO 2.2 2 1.75 3,774.76
28,327,000 2. "' 1.0 42,490.50

.............. . ........ 1.50.

.............. .... . 1.50 . ......

A Men's shirts (excluding work shirts)............
ACA Men's shirts (spial washable label) ............

B Boys' blou es and shirts ..................
C Contractors .....................................

..... do ...........................................
I Special prices for vontractors to be diseoutinsed.
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Schedule of proposed new label prices and estimated label sales and income for the
year 1935-Cosntinued

Prevail- ProIpirice poe
Sym- Estimated or now price Estimated
bol lae usls ou (per to realize

sand)

E Men's and boys' pajamas and nightshirts ....... 21, 981, 0W $2.00 $1.50 $32, 971.50
* Oor elohs (except work shirts) ............... 149,212,000 .00 1.50 , 81& 00
( Work shirts ................................... 6,484,000 1.60 1.25 83,080. 00
* Sheep-lned and leAther garments ............... 4,405,000 7.00 2.60 11,453.00
J louse drses (selling at $13.60 and below) ...... ,989, 000 2.00 1.50 145,483.50

JN House dresoes (selling at $13.51 and over) ....... 15, 97, 000 & .50 2,5( 33,992,60
K Oiled cotton garments ........ 2................. , 513, 000 2.00 1. 20 3, 703. 50
1, Nirses' and maids' aprons and uniforms ........ 13,104,000 1.75 1.50 10, 656.00

M Washable service apparel ...................... 7,862,000 2.50 1.50 11,778.00
MCA ....- do ........................................... 2.75 1.75 .

N Men's cotton wash suits ............. ...... .... 770,000 2.00 1. 0 15. 5,5
O Boys'wash suits ................................ 2, 023, 000 2.00 1.50 3, 034. 50
P Women's cotton undergarments ................ 2 0,000 2. 00 I. 50 39,433.60
Q Unlon-made garments .......................... 21,097,0 2.00 1.50 31,643. 60
R Mtwellaneous ................................... 10, 430, 000 2.00 1.10 15,45,00

Total ..................................... 5 08. ..000.------.---.---------9 0 W 76

Estimated expenditures, period from Jan. 12, 1985, to Jan. 11, 1986

Estimated Estimated Total ex-
expendl- , inditure s

Number tures to for entIreIbrAG 16, remainder
1993 period period

Cb lefxcxtlve ofrio- ............................. 1 $5,000.0 7,000.00 $12,000Other executives ................................. 22 29,141.67 4,79 33 93, 940
Clerical employees ................................ 182 120,01, 83 16,021.67 288, 04t
Other employees .................................. 3,46. 67 4,183.33 8,320

Total salar- .................................... 214 167,S.67 . 402,301
B. 05 expense:

Rent ......--------.................................-......... 8790.00 12, 58. 00 21,528
O900 suppies ................................................. 1 M , 8033 16, 53L 67 28,340
I'tae------ --------------------- ------------ 10,370.00 14,626.00 24,900

p .-----------------------8.......... 0,760.00 9,40.00 16,200
Rental of equipment .......................................... 2,916. 67 4,003.33 7,000
Furniture and equipment .................................... 3, 800. 00 1,200.00 6,0U0
Miscellaneous ................................................ 4,497.00 6,297.10 10, 760

Total offoe expanse ...................................... ,117.00 6d, 645. 10 113, 703
C. (Oenera expense:

Cost of labels .................................................. 91,000.00 127,400.00 218, 400
Traveling expense:

Members of code authority ................................ 9,37500 13, 12. 00 22, 500
Employees ............................................... 34,541.67 48,358,33 82, 90

Legal few..--....................................-............ 6, 20 33 8, 081. 67 14,900
Accountants' fees ............................................ 3,600.00 3,500.00 7,100
Public relations ............................................... 2,083.33 2,916.67 5,000
ln rane ..........-..........-............................... - 835.40 1,169.60 2,005
Prison labor activities ........................................ 833.33 1 168 ,67 2, 00

Total general expense ........................................ 148,477.50 206,327.94 351,805

Total of all expenditures ............... - ------ ------------.------------ 870,872
Deduat reimbursement for audits ................-.................................... 15,000

Total ................................................-.......-........................ 865,872
Add provision for-

Deficit of prior period- ...........................-........................ 35,000.00
Contingencies ............................................................. 25,000.00

a e60, 000
Total estimated expenditures----------------------------------------------....... 015, 872



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1845

SUECODE AUTHORITIES

Five subcode authorities are being organized to deal exclusively with fair trade
practice enforcement. A budget of $5,000 for tentative organization expense for
the first year of operation for each of these five subcode authorities has been
approved by the advisory board'of the Cotton Garment Code Authority.

This sum of $25,000 is to come from the balance of the fund set aside for fair
trad practice enforcement, which fund amounted to $180,982.15 on January 12,
1935.

Summary of annual salaries of Cotton Garment Code Authority, Inc., effective
Feb. 8, 1985 (all full-time employees)

Department

1, Compliance:
A. Headquarters ..................... .......... ...............B. Industrial ........... .. ...............................................
C. Contact......................... ....... ..........
1). Re nnal offices:

1. Now York .........................................................
'A Atlanta ........ ...................................
3. Baltim ore ......... ....... .....................................
4. Biton ........................... ..........................
5. Chicago ..........................................
6. Cincinnati and Clieland ............ .................
7. Dallas .......... ..... .............................. ...........
8. Philadelphia ...... .................................
9. St. Louis ................................ .......................
10. San Francisco ........... ......................................

Total, compliance ...............................................

2. Statistical:
A. Analysi ......................................... . ..............
5. Compliance checking ....................................................
C. L-orting ......... ......................................

Total, statistical ....................................................
:i. tieneral,:

A. Executive office stafl ...................................................
B. Accounting .............................................................
C. Central files ............................................................
D. Mailing and service ......................................
Z. Labels ...................................................................

Total, geo l ........................................................

Total ....................................

Number of Amount of
employes annual

salaries

10,348

2 6,044

40 78,48
8 19, 916
7 15,184
7 14,872

10 :" ZG~
itt i , 7M6 11,830

2 4, trAl
5 11,700

124 279,242

710
12

44

.5

2.8
7

34

214

11,36
13, 08
14,118
12,116

57, 434

37,132
7,332
2,340
7, 228

402, 304
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Ex~mrr A

Deail classifation of annual salaries, .ffdcti Feb. 8, 19853-(AU ful-time
employees)

1. COMPLIANCE DEPARTMENT
Ainual

A. Headquarters: aelariee
Compliance Director, E. E. Little ------------------------------ $8, 400
Assistant director, George S. Kent ---------------------------- 5, D0
(Clerk:

Paul F. Head --------------.-------------------- $2, 60
W. L. Nicoll ------------------------------------- 2, 600
William L. Rivers -------------------------------- 1,820
Robert TarreU ----------------------------------- 1,820
H. Press ---------------------------------------- 1, 560
Betty Prather ----------------------------------- 1, 352
Albert H. Crane ----------------------------- 1 196
Ethel Schwartz ---------------------------------- 936
Vincent J. Carlson ------------------------------- 936
Louis Katona ------------------------------------ 884

- 15,704
Stenographer:

Alma Gitelson ----------------------------------- 1,300
Corinne Hatch ---------------------------------- 1, 300
Lillian Spaeth ----------------------------------- 1,144
Elizabeth Beall ------------------------------ 1,040
Henrietta Butler ----------------------------- 1, 040
Leonora Sobattman --------------------------- 1,040

6,864

Total ------------------------------------------------ 36, 168

B. Industrial:
Director, J. W. Spotten -------------------------------------- 5, 200
Stenographer:

Janet Hayman ---------------------------------- 1, 820
Helen F. Budd ------------------------------ 1,144
Susana Phelan ---------------------------------- 1,44
Maine Swan -------------------------------- 1,040

5, 148

Total ------------------------------------------------ 10,348

C. Contact:
Department head, Jacob H. Morris -------------------------- , 900
Stenographer, Celia H. Kay ---------------------------------- , 144

Total ---------------------------------------------------- 5, 044

D. Regional offices:
D-1, New York:

Director, H. J. Bauer ------------------------------------ 6, 500
Assistant director, M. Bachenheimer ----------------------- 3, 900
Assistants to director:

C. F. Foster --------------------------------- 2, 080
Robert G. Spencer ---------------------------- 2, 080

4, 160
Chief field adviser, H. R. Cabot --------------------------- 3, 900
Assistant to chief field adviser, W. S. Kirkland ------------- I, 560
Office adviser, R. Beyer ---------------------------------- 1, 872
Field advisers:

V. Shoenberger ------------------------------ 2, 600
Harry A. Stern ------------------------------ 2, 600
W. L. Steinhardt ----------------------------- 2, 600
W. A. Carroll -------------------------------- 2, 340
Charles B. Chambers -------------------------- 2, 340
Herbert Meyer ------------------------------- 2, 340
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DoG clnifloafrson of annual ealaiea, .offe4 Feb. 8, 19 6-(AU ful.ivs
mploye.)-Continued

1. COMPLIANCE DEPATMNT-continued

D. Regional offices-Continued.
D-1. New York-Continued.

Field advisers-Continued.
John J. R iley -----------------------------
Joseph Z. Pierson ................ .......
Dumont C. Brophy ---------------------------
W. E. Clark ---------------------------------
W. J. Crowley, Jr ............................
Sidney Bernstein ------------------------------
Benjamin B. Bloom_
Ralph Hauser ......
Myron Levy ........
'renry T. Walsh ....
William J. Williams_
Myron Bachenheimer .........................
A na L. Easter -------------------------------
R. G. Karolgi ...............................
W infield R an ---------------------------------

Annual
salarfes

$2,340
2, 340
2, 080
2, 080
2,080
1, 820
1, 820
1,820
1, 820
1, 820
1, 820
1,560
1,560
1,560
"560 $42, 900

Stenotyplsts:
Lillian Vanderwall - 1, 820
Ada J. Shoemaker -------------------------------- 1, 560

Ste ographers:
M arie Keak ---------------------------------- 1,456
Concetta Di Giulio --------------------------- 1, 040
Estelle Greene ------------------------------- 1, 040
Helena O'Driscoll ----------------------- _---- 936

3, 380

4. 472
Clerks:

Robert Gay -------------------------- - 1, 092
Eileen M. Casey ----------------------------- 1 1, 040
Catherine Farrell ------- 8-------------------- 988
Lucy Harris ---------------------------------- 936
Margaret Harney ---------------------------- 884
Alverna PaPenta ------------------------------ 884

-- 5, 824

Totals ----------------------------------------- 78, 468

D-2. Atlanta:
Director, G. C. Royall --------------- ----------------- 5, 200
Field advisers:

W. W. Crowder ------------------------------ 3, 120
J. T. Busbee --------------------------------- 2,600
John Haywood Jones -------------------------- 2, 600
E. L. Warwick ------------------------------- 2, 600
R. P. Dieekman ----------------------------. 1,820

- 12, 740
Stenographer, Jane Lovette ------------------------------- , 040
Typist. Edith W. Wiseman -------------------------------- 936

Total ---------------------------------------- ------- 19,916

U-3. Baltimore:
Director, Joseph Ni. Atkinson- -------------------------- 5, 200
Field advisers:

) .Bernard J. Nolan ---------------------------- 2,080
'Racliau S. Jabinc --------------- .------------- 1, 820

Frederick J. O'Iara -------------------------- , 820
George L. Stein .----------------------------- 1, 820

-- 7, 540
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Detail clasifcation a/ annual sales, effedive Feb. 8, 103M-(AU /uU-ifme
empj*yea)-Continued

1. COMPLIANCE DrPA RTMEN T--Continied

D. Regional offices-Continued. Anftal
D-3. Baltimore-Continued. alaries

Stenographer, Richard F. Fiske --------------------------- $1,300
Typist, Virginia Kaufman --------------------------------- 1, 144

1 Total- -------------------------------------------- 15, 184

D-4. Boston:
Director, Matthew L. Lyons ------------------------------ 5, 200
Field advisers:

Howard Jersild -------------------------------- $2, 600
J. V. Freeman, Jr ----------------------------- 1, 820
Frank T. Mulaly ----------------------------- , 820 6, 240

Stenographers:
Lillian Mullaly ------------------------------- 1, 300
Helen A. Walh ...------------------------------- 936

2, 236
Clerk, Edward H. yrythe -------------------------------- 1, 196

Total ----------------------------------------------- 14, 872

D-5. Chicago:
Director, Harry Folz ------------------------------------- 5, 200
Field advisers:

C. A. Cantrell -------------------------------- 3, 900
A. Abercromby---- .--------------------------- 2, 080
Willis If. Goodrich ---------------------------- 2, 080
L. C. flilgendorf ------------------------------ 2, 080
Paul R. Ferbend ------------------------------ 1, 820
Harold E. Hestevold --------------------------- 1,820

, 13,780
Stenographer, Anne E. Robertson -------------------------- 1, 170
Typists:

Elizabeth Godshaw ------------------------ - 1, 170
Cecelia Brennan ------------------------------- 936

-2, 106

Total -------------------------------------------- 22, 256

D-6. Cincinnati and Cleveland:
Director, W. L. Rawlings ------------------------------------- 6,500

Assistant director (Cleveland), R. M, O'Hara ---------------- 3, 120
Field advisors:

J. L. Crewe, Jr ------------------------------- 2,600
J. Bumpus-----------------------------------1,820
Edward M Davidson -------------------------- 1, 820
0. H. Frommeyer ----------------------------- 1,820
W. G. Shillig --------------------------------- 1,820
Joseph Carey --------------------------------- 1,560 11, 440

Stenographers:
Rose Bante ----------------------------------- , 560
Catherine Clapp ----------------------------- 1, 040
Geraldine 0'Horo. - ---------- 1,040

____3, 640

Typists:
Henrietta M. Troescher -..-- ----------- 1,040
Mildred Sauer -------------------------------- 1, 040

2,080

Total ------------------------------------------- 26, 780
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Detail classification of annual salaries, effective Feb. 8, 1945-(All full-time
employee)--Continued

1. COMPLIANCE DEPARTMEN'T-Contintied

D, Regional offices-Continued. Annual
D-7. Dallas: ia/ares

Director, Sylvan Mincer --------------------------------- $3, 900
Field advisors:

John McLaughlin ---------------------------- $2, 340
H. E. Carbyn -------------------------------- 1,820
H. K. Keamey ------------------------------- 1,820

5, 980
Stenographer, J. R. Spurgin ------------------------------- 1,040
Typist, Louise McDaniel ---------------------------------- 910

Total ----------------------------... ------------------ 11,830

D-8. Philadelphia:
Director, John E. Morrison -------------------------------- 3, 120
Stenographer, Mary G. Stewart --------------------------- 1, 040

Total ------------------------------------------------ 4, 160

D 9. St. Louis:
Director, Perry M. Hanson ------------------------------- 3, 900
Field advisors:

R. E. Landon -------------------------------- 2,600
Fred F. O'Brien --------------------- ----- 2, 600
0. V. Patton --------------------------------- 2,600
Claude F. Hall ------------------------------- 2, 236
Edward H. Robinson -------------------------- 2, 236
Earle E. Jordan ------------------------------ , 820

S 14, 092
Stenographers:

Marguerite E. Fulton -------------------------- 1, 560
Estelle Turner ------------------------------- 1,144
Edna Flaehmeier ----------------------------- 1,040

- 3, 744
Typist, Rosemary Condon ------------------------------ 780

Total ------------------------------------------------ 22, 516

D-10. San Francisco:
Director, Fred Pruter ------------------------------------- 5, 200
Field advisor:

Ed S. Fox ----------------------------------- 1,820
Clifford M. King ----------------------------- 1,820
Robert A. Martin -------------------------- -- 1, 820

5, 460
Stenographer, Francis Priest ------------------------------ I, 040

Total ------------------------------------------------ 11,700
2. STATISTICAL DEPARTMENT

A. Analysis:
Department head, Alfred Cahen ------------------------------- 3, 900
Stenographer:

Betty R. Lipson ---------------------------------- , 404
Mildred Gerstenfeld -------------------------------- 988

Clerk: 2, 392

George Hartley -------------------------------- 1, 560
Peter Parenty ------------------------------------- 1,352
Lucille Scudder ----------------------------.-.----- 1, 092
I. Orellana --------------------------------------- 1,040

- 5,044

Total ----------------------------------------------- 11,336

119782-35- i-----
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Detail classification of annual salaries, effective Feb. 8, 1985-(AJ full-time
employees)--Continued

2. STATISTICAL DEPARTMENT-Continued
Annual

B. Compliance checking: salaries
General supervisor, M. 0. Gilpin ------------------------------ $3, 900
Supervisor, L. B. Spivack -------------------------------------- 1, 508
Clerk:

T. Durnan -------------------------------------- $1,040
F. Nunn ----------------- --------------------- 1,040
P. T. Reilly ------------------------------------- 1,040
J. Viret ------------------------------------------ 1,040
E. Young ---------------------------------------- 1,040
Harry Koval -------------------- 936

-6,130

Stenographer:Goldie Friedman ---------- 832

D. Loewy ---------------------------------------- 832
1,664

Total ------------------------------------------------ 13,208

C. Reporting:
Department iead, Merle E. Goiuld ----------------....---- $3, 120
Clerk:

M. Sucrs --------------------------------------- 1,352
A. Weber --.-.--.--------.--------------.--------- 1,170
Frederick Graef --------------------------------- 1,040
Irving Greenberg -------------------. . ..-- -- - - 936
Isabelle Kee ------------------------------------ 936
Elsie Kruuuu- --------.. 936
Mary C. Noll ------------------------------------- 936
S. Tuomi ------------------------------------- 936

8, 242
Monroe operator, Eva Adler ---------------------------------- 936
Typist:

Rea Kiel -------------------------------------- 036
Jeanette Kil ------------------------------------- 884

- 1,820

Total ------------------------------------------------ 14, 118
1). Hollerith:

Department head, Alice Quinn ----------------------------- 2, 600
Operator:

A. Munson ----------------------------------- 1,144
A. Abrahams ------------------------------------ 9:36
Rosary Badamo ------------------------------------ 936
M.Egert-------------------------------------- -936
L i ll i a n H a r r i s ---- .- . . . . . . . . . . . . . ..-- - - - - - - - - ---- 9 3 6
Margaret Jacohaen -.--------- ------------------ 936
Clara Nagv- ------------------- 936
Catherin Chrystal ---- ---------------------------- 936
Paulinc Nitkin -----------------------............. 936

,8, 632
(Ivrk, J1. Fero -- ---------------------------- ------ 884

To ---t-al- .------------------------ --------- 12, 116

E. tbcording:
lDhpartment head, E-'rnest V'-(, rinick .-------------------------- 2, 080
Cl'rk:

Monica Lvmph . . ----------- 936
Margaret'McQiadh ---

Ethel Lehmn . . - -...- --- 8 4
....... 2, 75$

Stenographer, .T M ills ... ........ . .................... .... - 936
Typist, Florence Levine - - -s

Total ---- . . . . . . . ..------.---------------------- 6, 656
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Detail classification of annual salaries, effective Feb. 8, 1985-(Al full-lime

em ployee)-Continued

3, GENERAL Annual
A. Executive office staff: Walarle,

Executive director, W. C. Morgan ----------------------------- $12, 000
Secretary to executive director, Evelyn J. Boesch .....-------------- 3, 120
Code secretary, A. B. Dickinson......-.---------------------------- 4, 800
Director, shelter workshops, Tbomin R. -Byrne ------------------ 5, 200
Secretary, labor complaints committee, Gladys Dickason. --- 2, 600
Stenographers:

Victoria Bornemann ----------------------------- $1, 560
Josephine R. Donn ----------------------------- 1, 560
Mae Welsing ------------------------------------ 1,560
Mary Siggins ------------------------------------- 1,300
Helen Guiton ------------------------------------ 1, 196
Ruth Saul -------------------------------------- 1, 144

8, 320
Telephone operator, Cecelia Donovan -------------------------- 1,092

Total ------------------------------------------------ 37, 132

B. Accounting:
Department head Theodore Chrimtman ------------------------- 2, 600
Bookkeeper, Mr. Reilly --------------------------------------- 1,560
Stenographer, Pearl Kanim ---------------------------------- 936
Clerks:

Gertrude B. Moyes -------------------------------------- 1, 106
Marjorie O'Rourke -------------------------------------- 1,040

Total ------------------------------------------- 7, 332

C. Central files:
Clerks:

M. D. Wilson ------------------------------------------ 1,300
Grace L. Rourke ---------------------------------------- 1,040

Total ----------------------------------------------- 2,340

D. Mailing and service:
Department head, Robert A. Mulligan -------------------------- 1, 300
Reception clerk, H. Barry ------------------------------------- 936
Mimeograph operator, Fred Seeber ----------------------------- 936
Clerks:

Arthur Semple -------------------------------------- 936
Lucian Fiore ---------------------------------- 780
Donald M. Goerg ---------------------------------- 780
Albert Semple ------------------------------------- 780
James Bishop ------------------------------------- 780

4,056

Total --.---------------------------------------------- 7,228

E. Label department:
Department head, Ernest Homer Miller -----------------------. 3, 900
Assistant department head, Kermit White ..-................------- 1, 560
Clerk, bookkeeping machine, A. R. Argo... - --..------ , 300
Stenograp hers:

Frieda Grund ------------------------------------ 1, 248
Martha Sheridan --------------------------------- 1 1, 196

S 2,444
Shippingclerks:

A. R. Koval .. ..----------------------.. ---------- 1,196
Daniel Smith ----------------------------------- 1, 196

2, 392

Total ---------------------------------------------- Il, 596
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Detail classification of annual salaries, effective Feb. 8, 198,5 (All full-time
ernployee)---Continued

NUMBER OF OFFICES AND LOCATION

(All wholly devoted to code activities)

New York (general), New York (regional), Atlanta, Baltinore, Boston, Chicago,
Cincinnati, Cleveland, Dallas, Philadelphia, St. Louis, San Francisco; total, 12.

EXHIBIT B

Legal fees
Contractual, annually ----------------------------------------- $12, 000
Contingent, for traveling and other expenses, annually. --.---------- 2, 900

Total -----------------.--------------------------------- 14, 900

EXHIBIT C

PltOVtIIONS LIMITING TRAVELING EXP NSE

A. Travel allowances are made on the following basis:
Railroad fare, $5 per diem while en route, $10 per diem each meeting day.
B. Officials responsible for reviewing and approving expense accounts:
Treasurer, general nanger, and secretary.

EXHIBIT D

Functional recapitulalion of foregoing expenditures

Estimated Estimated Total ex.
expenditures expenditures peonditures
to June 1, remainder for tire

1935 period period

General administrative functions .......... ............. $61, 348.60 $79,776 60 $141,124
Statitical functions .......................................... 35,165. 00 49,231.00 84, 3N
Corn tpliance functions ........................................ 165,917. 91 232, 285.09 398,203
Label department functions ................................ 102, 978. 144,170.25 247,149

Total expenditures by functions ...... ............. 36k5, 410. 1 6 W, 4 1.84 870,872

Balance eheet, Jan. 12, 1935

ASSETS

Cash- - -------------------- $188, 317. 75
Accounts receivable ................. $17, 451. 43
Less reserve .1.. . . , 064. 13

5, 387. 30
Inventories: l,abels mid stie1rs ---------------- 5, 649. 03

Total current assets --..-- - - -....... $199, 354, 08
Cuslh Ield in escrow (see contra):

Restitution of pay-roll violations........... - 47, 437. 40
Col. It. I. Paddock ...... . 10, 416. 67

- 57, 864. 07
furnituree ,dttl ,sliltimlit ........ 23, 721, 33

Less por
t
ion charged to expense -... .... 19, 871. 89

- l18,A d

Unexpended expense, ad\valCs ---------.......................
Deferred charges:

Stationery, printing, and office wJ)plies . . 1, 939. 10
Postage ................................. 97. 71
PrepaidI renit -...........-.. . . 91. 63

8, 924. 90

0 OflC.1 0.1

'lotal ------------------------------------------------ 272, 988. 43
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Balance sheet, Jan. 1, 1935-Continued

LIABILITIES AND DEFICIT

Accounts payable ------------------------------ $58, 688. 76
Balance due to minor codes for enforcement of fair-

trade practice -------------------------------- 180,982. 15
Code members' credit balances ------------------- 12,211,70
Accrued expense:

Salaries ------------------------ $200. 00
Rent-- --------------------- 90. 12

290. 12

Total current liabilities ------------------------------- $252, 172. 73
Cash held in escrow (see contra):

Restituion of pay-roll violations --------------- 47, 437. 40
Col. It. B. Paddock ------------------------- 10, 416. 67

57, 854. 07
Deficit ---------------------------------------------------- 37, 038. 37

Total -------------------------------------------- - 272, 988. 43

Interim stacens of income and expenditures, for the period from Nov. 17, 1933,
to Jan. 12, 1935

(Exclusive of subcode authorities for enforcement of fair trade practice)
Income:

labels sold ------------------------------- $926, 579. 66
Less portion applicable to subeode authorities

for enforcement of fair-trade practice -------- 260, 944. 70
-$665, 634. 96

Stock identification stickers sold ------------------------.. 23, 620. 97
Pay-roll assessments (two-tenths of 1 percent) -------------- 90, 418. 19
Sale of codes ------------------------------------------- 320. 31

Total income --------------------------------------- 779, 994. 43

Expenditures:
A. Salaries: Chief executives, other executives, clerical em-

ployees, other employees ---------------------------- 361, 836. 88
B. Office expense:

Rent --------------------------------- $15, 589. 91
Office supplies -------------------------- 28, 531. 17
Postage -------------------------------- 23, 733. 55
Telephone and telegraph ----------------- 19, 162. 95
Rental of equipment --------------------- 6, 826. 39
Furniture and equipment ---------------- 18, 771. 10
Office alterations ------------------------ 3, 329. 40
Miscellaneous --------------------------- 18, 186. 10

Total office expense ------------------------------- 134, 130. 57
C. General expense:

Cost of labels and stickers ---------------- 167, 874. 78
Traveling: Member code authority, em-

ployees ----------------------------- 107, 029. 55
Legal fees ------------------------------ 23, 637. 57
Accounting fees ------------------------- 14, 001. 61
Public relations ------------------------- 5, 296. 46
Insurance ------------------------------ 1, 728. 77
Prison labor activities ------------------- 5, 181. 85

Total general expense ----------------------------- 324, 750. 59

Total of all expenditures --------------------------- 820, 718. 04

* 1 Allocation desired is not readily obtainable. It was thought preferable to submit totals as shown rather
than further delay presentation of budget. If information is absolutely essential can be furnished within
2 weeks of request.
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Interim statement of income and expenditures, for the period from Nov. 17, 19838,
to Jan. 12, 1936-Continued

Deduct reimbursement for audits ----------------------------- $15, 750. 77

Tot al ---------------------------------------------- 804, 967. 27

Excess of expenditures ove- encoe ---------------------------- 24, 972. 84
Add reserve for doubtful accounts receivable ------------------- 12, 065. 53

Deficit for period ------------------------------------------ 37, 038. 37

Reconeiation of cash surplus or deficit as applied to the new budgetary period

Cash balance as of Jan. 12, 1935 ------------------------------ $188, 317. 75
Less ac outss payable -------------------------------------- 251,882. 61

Net deficit ..----------------------------------------- 63, 564. 86

Estimated receipts to end of current budget period ------------- 906, 000. 00
Accounts receivable .. - .--------------. $17, 451. 43
Less reserve ------------------------------------ 12, 064. 13

5,387. 30

911, 387. 30

Net available xssh for new period ----------------------- 847, 822. 24

A UTHENTICATION

1, Stanley A. Sweet, ,hairmall of the Cotton Garment Code Autiority, hereby
solemnh declare tmat the items contained in the foregoing budget are proper
and correct and that the prop ed expenditures and assessments were duly
approved by the code authority at its session held in New York City, N. Y., on
Wednesday, February 13, 193 , as per cirtiied copy of minutes attached.

)ated Vebruary 19, 1935.
ST ANLEYN A. SWE PT.

CERTIFIED COPY OF MINUTES

Extract from minutes of the meeting of tie advisory committee hehl at the
olice of the Cottou Garment Code Autiority, 40 Worth Street, New York, N.Y.,
on February 13,19135.

It was moved, seconded, and carrid that the tentative budget Us subMitted
by the auditor today and amounting to $915,872 including cost of labels is hereby
ordered to be submitted to N. It. A.

I hereby certify the above to be a correct col)> of an extract from the forc-
going mntirires. \V. C. Moao(ANs, , ecrUrj.

ORDER REMOVING CERTAIN MEMBERS OF CODE AUTIIORITY OF TILE COTrON JARMENT

INDUSTRY AND PROVIDING TEIORARY ADMINISTRATION FOR SAID COD

Whereas it has been made to appear to the satisfaction of the N. I, It. B.
that it is unable to expect from meroliers and alternate members of the Code
Authority of the Cotton Garment Idustry proper and satisfactory performance of
the governmental duties and obligations of their respective offices, because of the
situation which now exists, in the iwustry and in the administrative and repre-
sentative agencies thereof, particularly that arising out of the conflicting responsi-
bilities imposed upon some of such members and alternate members IP, reason of
their current additional positions as officers or directors or both of the Inter-
national Association of Garment Manufaeturers, and

Whereas such situation has resulted in a condition which manifestly prevents
the proper discharge of the duties of the code authority, and

Whereas it appears to the satisfaction of the N. I. R. 1B. that the order herein-
after set forth is necessary and will tend to effectuate the policies of title I of
the N. I1. R, A.,
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Now, therefore, pursuant to authority vested in it by Executive Order No.
6859, by the Code of the Cotton Garment Industry, and otherwise, the N. I. R. B.
does order as follows:

1. That all members and alternate members of the Code Authority of the Cotton
Garment Industry who occupy positions as officers or directors or both of the
International Association of Garment Manufactureri be and they are hereby
removed from their respective positions as members or alternate members of said
code authority;

2. That the code authority of said industry, and its succesSores, hereinafter
named, separate and segregate forthwith all of its property, interests, and affairs
from those of said International Association of Garment Manufacturers and con-
tinue such separation and segregation at all times hereafter; ,

3. That pending the e!,ection of snecessors to the members of alternate mem-
bers of said code authority affect bthsbvq a-d the reorganization of said code
authority as hereinafter pro , the general W.Nd.4. code authority, selected
pursuant to the provisio administrative order no.-%r$4 dated September 7,
1934, shall assume al ['the rights, interests, duties, and o tions of said code
authority, and s~ dle and perform the same in comp e with said code
and the law until e further order of ttard.

4. That the embers of said Industry oceed forthwith select mem-
bers and alter Ate members code uthorI to fill the - des created
hereby, which selection s e in ull co- ity with the rovislon of
said code, a which ns sh in no ent the time of such action, be
officers or tors ofsEi InternalonAL tlon of nent Man acturers;
such mam rs and alter &M4W PF'sme r roe v offices only pon ap-
proval of is board, whereupon ssawl authorityy sail b9 again orga zed and
vested wi its proper powers, ine sts, duties, and -bliga~ons .

Ft HL TJrt i al1u have'to say.
Senator LA F LElIwf We he , several '. munieation* which

have be submitted by e Natiol Recovery Administratin and
the Natnat Retiil l4e .4uthoity iAi, pone to requests by
various .nators, ndothers coi,,*ned, h Acbt ecific information
may be in orporat into this record at ti's point.,,,

(Said co unications are ,4u1lftws:) .
C ATIONAL JtXTAIL V AuTHO1IITY; INC.,

,, Washidon D C., A il 12, 198.
Hon. PAT HARRY N, "X

Chairman Sen,, Finance Committee, Senate Office Buildi,
' %. Was ton, D. C.

My DEAR SENATOR HA%Wsow: There is herewith e sed a resolution passed
today by the National Reta 0o Authorit X vocatng the continuance
of emergency legislation for a pe 4 = 4 2 years, of title I of the National
Industrial Recovery Act, subject to changes which may be recommended by
the constituent trade associations.Very truly yours, NATIONAL RETAIL CODE AUT IOITT, INC.,

(Signed) RICHARD M. NEUSTAD t', Managing Director.

RESOLUTION tASSI) BY THE NATIONAL RETAIL CODE AUTHORIrY, INC.,
APRIL 12, IMH

Whereas, the Senate Committee on Finance has under consideration the ex-
tenion of the National Industrial Recovery Act; and

Whereas, it would appear desirable that there be made available to the com-
mittee all possible facts procurable from informed sources:' Therefore be it

Resolved, That the National Retail Code Authority, Inc. the body recognized
as truly representative of the retail trade governed by the dodo of Fair Competi-
tion for the Retail Trade (code 60, art. X, see. 2), favors the continuance of
emergency legislation for a period not to exceed 2 years, for self-government of
trade and industry under self-determined codes, subet to changes which may be
recommended by the constituent trade associations; the vote on this resolution
being as follows:
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(For, 7 votes)

National Association of Retail Clothiers and Furnishers.
National Retail Dry Goods Association.
National Retail Furniture Association.
National Council of Shoe Retailers.
National Shoe Retailers Association.
Limited Price Variety Stores Association.
Na tjonal Association of Music Merchants and Mail Order Association of

Amera.
(Opposed, 1 vote)

National Retail Hardware Association,

NATIONAL RECOVERY ADMINISTRATION,

Hon. PAT hIARRMON, Washington, D. C., April 9, 1985.

Chairman Senate Committee on Finance,
Senate Office Building, Washington, D. C

My DEAR SENATOR HARRISON: There is available to the members of the
ommittee further information in connection with t'e operation of the National
Industrial Recovery Act. This material, which is now in the hands of the clerk
of the comnittec, should prove useful to the members of the committee. I would
appreciate it if you would officially advise the members of the committee that this
information is available by reading the attached list into the record.

Sincerely yours,
(Signed) BLACKWELL SMITH,

Acting General Counsel.

MATERIAL CONCERNING N. R. A.

The clerk of the Finance Committee has available for distribution to members
of the committee a number of memoranda not previously mentioned in the record,
containing information relative to the operation of the National Industrial Recov-
ery Act. The following is a list of such memoranda:

1. Fertilizer manufacturing industry, examples of benefits tinder the codes.
2. Limitations on President's authority in S. 2445 and It. R. 7121.
3. Source of provisions in S. 2445 and II. It. 7121.
4. Narrow fabrics industry, letter concerning operation of the N. I. R. A. in

narrow fabrics industry.
5. Memorandum of law concerning the power of Congress to pass preventive

legislation.
6. Quotations from cases in the United States Supreme Court and elsewhere

relevant to scope of Federal action under the commerce clause.
7. Trucking industry, examples of benefits of N. R. A.
8. Statement of procedure followed by N. R. A. in the promulgation and ap-

proval of codes of fair competition.
9, Report onr code authority salaries.
10. N. It. A. handling of code expenditures and contributions.
11. Corporate securities.
12. Trend of wholesale prices, 1929- 35, chart.
13. Increase in manufacturing employment and pay rolls.
14. Production and capacity control provisions of the codes, (Approved prior

to Bce, 1, 1034.)
15. State of purposes, organization, and administration of the compliance

division of N. R. A.

NATIONAL REcovEay ADMINISTRATION,
Washington, D. C., April 11, 1935.Hon. PAT IIARIRISON,

Chairman Senate Finance Committee,
United States Senate, Washington, D. C.

DEAR SENATOR: For your information I am transmitting herewith a copy of a
letter which I wrote to Senator King today furnishing him with a copy of our
report to the President on Executive Order 6787. This report was subsequently
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released for publietion and I enclose a copy of the release; and I should add that
I transmitted with it to Senator King one of our office copies of the study of the
Research and Planving Division on which the report was based,

Sincerely yours, DONALD R. RICHEERO,
Chairman National Industrial Recovery Board,

ApRxi, 11, 1935.
Hon. WILLIAM H. KING,

United States Senate, Washington, D. C.
DEAR SENATOR KING: On the President's return we transmitted to him prompt-

ly our report concerning, the effects of Executive Order 6767 with the statement
that we desired to release this as soon as it had been received by the President.
I have just been so notified and I am sending you herewith a copy of that report,
dated April 8, 1935. It is my understanding that you have requested also that
the study made by the Research and Planning Division upon which our report
was based should be transmitted to you also for your information. We have
only a few copies of tids since you will see from looking at it that It is voluminous
and contains a large number of tables and other material which it would be ex-
pensive to reproduce. We would, therefore, appreciate it if you would be kind
enough to return this copy after it has served your purpose.

This study is in two volumes, the study itself and a volume of appendixes and
is transmitted to you exactly as prepared and presented to the board tinder date
of February 1, 1935.

Sincerely yours,
DONALD R. RICUrERO,

Chairman Natiorwl IndusrTrial Recovery Board.

REPORT OF THE NATIONAL INDUSTRIAL RECOVERY BOARD OF THE EFFECTS OF
EXECUTIVE ORDER NO. 5767 UPON THE MAINTENANCE OF STANDARDS OF FAIR
COMPETITION IN SALES TO PUBLIC AND TO PRIVATE CUSTOMERS

NATIONAL RECOVERY ADMINISTRATION,

The PRESIDENT, Washington, D. C., April 8, 1985.

The White Hoise, Wrashington, D. C.
Sil: This report is submitted pursuant to paragraph 3 of Executive Order No.

6767, dated June 29, 1934, permitting the quotation of prices to governmental
agencies of not more than 15 percent below the bidder's filed prices. The order
provided that the Administrator of Industrial Recovery should make a study of
the effects of the order upon the maintenance of standards of fair competition in
sales to public and private customers and report to you thereon.

You will remember that the Administrator caused price hearings to be held on
January 9 and 10, followed by public hearings from February 27 to March 2,
1934. At these hearings charges of price uniformity and excessive price advances
were made by certain purchasing representatives of city, State, and Federal
Governments and certain quasi-public institutions. It was alleged that there
had been a substantial increase in the number of uniforms bids, called "tic-bids",
which were alleged to indicate agreement among the bidders. In addition, the
peculiar circumstances of governmental purchasing agents, due to legal require-
merits as to the lowest responsible bidder, as compared with the ordinary pur-
chaser were emphasized. Many of the charges attributed the difficulties to the
open price filing provisions of codes.

In an effort to meet the situation Administrative Order No. X-48 and Exeell-
tive Order No. 0767 vere issued. Administrative Order X-48 gave persons sub-
mitting bids to governmental agencies certain exemptions from compliance with
code provisions governing the making of quotations, and put governmental
agencies in the most favorable buyer classification. Executive Order No. 6767,
pursuaot to which the Natloral Industrial Recoverv Board now makes this report,
allowed bidders to governmental agencies I.o quote prices not more than 15 per-
cent below their prices fled under open price provisions in codes.

Subsequent to the issuance of the order and pursuant to the order the National
Recovery Administration bad the Research and Planning Division make a study
of the effects of the order.

Afethod of preparation of the study.-The Research and Planning Division
sought the answer to a number of questions, including the effect of the Executive
order oi public purchases; on the number of tie bids, the number of tie low bids
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(uniform low bids), and on prices. It was not possible to get really complete
information because of the unusual character of the data required. A certain
amount of information was secured, however, through the use of questionnaires,
field trips to governmental purchasing offices of the Treasury Department, Navy
Department, State of Maryland, Commonwealth of Pennsylvania, and city pur-
chasing offices of Boston and Philadelphia, and other available sources.

Limitations of the study.-The Board is of the opinion that the study cannot be
used as a basis for broad conclusions as to the effect of code provisions on prices
and, indeed, such was not the purpose of the study. It may be questioned
whether the study reflects with any degree of finality the effects of Executive
Order 6767. It is pertinent to rais the question whether or not all public pur-
chasers have had the same experience as those in the small sample here covered.
The study states that an answer to this question was sought but not obtained.
Little evidence has been compiled with respect to the number of bidders on each
item, which information would indicate the extent of competition in a particular
Industry.

Furthermore, prices bid were not available in sufficient quantity for satisfactory
analysis and as the study states tie bids with increased prices and tie bids with
decreased prices do not mean the same thing. Under the order, price changes
effective as to governmental purchases might be made either by granting the
governmental purchaser a discount below the filed prices or by changing the prices
already on file. Consideration of the price level is clearly pertinent to any ques-
tion of the maintenance of standards of fair competition and to the effects of the
order upon the maintenance of such standards.

Furthermore, the study does not indicate whether the bidders involved in the
bid openings for which data were available were manufacturers or distributors,
although an effort was made to secure this information. Obviously, uniform
bidding by distributors cannot be attributed, without further analysis, to the
pricing practices of manufacturers. Therefore, compilations in the study made
on the basis of industry products may be misleading unless this fact is taken into
consideration.

It should be noted that only those industries to which tic-bids were most
common at the Treasury and Navy Departments were selected for study, Since
the cases selected were those in which tie-bids were most common, this study
cannot properly be used as an indication of the extent to which tie-bids exist or do
not exist generally in industry, although it can be used as seine indication of the
trend of the number of tie-bids.

Tie-bids.-The sixty-nine industries selected were divided into five classes,
based upon the extent of their uniformity in bids, although the small number of
iteins reported on as to some industries make the information inconclusive in such
instances.

Class I contains 9 industries which show a very high uniformity in bids since
Executive Order No. 6767 was issued.

Class II contains 10 industries showing a moderately high unifo rmity or in-
creasing uniformity.

Class III contains 18 industries which show anl inteorsodiate unifrmity in
bidding, with Executive Order No. 6767 having no effect.

Class IV contains 18 industries in which Executive Order No. 6767 possibly was
effective iu bringing about bid diversity.

Class V contains 14 industries in which tie-bids were infrequent.
While it is tic low bids that create a problem for governmental purchasing

agencies, it is nevertheless true that such bids may indicate the closest ind of
competition for governmental business, a competition which may only be resolved
from the viewpoint of the purchasing agent by consideration of standards of
quality and service. The study indicates definitely that tic-bids were widely
prevalent prior to the codes. Moreover, in numerous industries the percentage of
tie low bids prior to the codes was strikingly high. The codes did not create the
purchasing agent's problem. Seemingly, the problem was intensified during the
code period, although this was not the case with respect to the products of manyindustries; and, at least to some degree, the intensification may well have been due
to the general stabilization of 1 rices at the end of a long period of acute price
changes subsequent to 1929. It is pertinent to note as to class IV industries,
which showed a strong trend toward tie low bids during the code period, that sub-
sequent to order 6767 this trend was sharply reversed. This situation raises
doubt that there was collusion in the class IV industries.
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The outstanding impression which is gathered from the analysis of the mate-
rial examined is that there was no uniformity in trend of tie bids subsequent to
the issuance of Executive Order No. 6767. This lack of uniformity of trend exists
as between different governmental agencies purchasing from the same industry.
For instance, the low bids on paper were tied on 100 percent of the cases selected
from the Treasury, and not at all at Philadelphia. There are numerous other
examples of extreme differences between the percentages of tie bids in a particular
industry when submitted to different governmental agencies.

Executive Order No. 6767 appears to have had no great effect upon tie bids
in one director or another. It appears that the discount permitted by the order
has actually been used in relatively few of the industries covered in the study
and that there is only an inference that it has affected tie bidding in certain cases.
While in some industries there is a decrease in the number of tie bids after the
issuance of the order, yet in others there has been an increase. Out of a total of
85sets of contracts studied, all relating to purchases of the Procurement Division
of the Treasury and the Bureau of Supplies and Accounts of the Navy, there is
little trend either toward increase or decrease. Some 41 showed an increase in
the amount of tie bids after the order was issued, 10 showed little or no change,
while 34 showed a decline. On theater hand, considering the period covered by
codes, a count by industries studied shows that the percentage of tie low bids
has decreased subsequent to the issuance of the order in 31 industries, is the same
in 15, and has increased in only 21.

The experience under any particular code told tnder the Executive order indi-
cates that factors other than the order or the code provisions were operative-
factors which vary from industry to industry in accordance with the individual
price and production technologies and the other ways of doing business common
in the ittdustry or trade. On the whole they are factors that have been iti opera-
tion for a long time and center around the'possibility of tree and open competi-
tive markets. Where the firms are few in number, where the product is manu-
factured according to precise specifications, where the industry is well organized
and where information is widely disseminated, tie-bids are more likely to occur.
Ott the other hand, where purchasing agents are alert and aggressive and where
the Government purchases amount to a substantial proportion of the total out-
put of the industry, the number of tie-bids will tend to be somewhat small.

Prices to public purchasers.- -As has beeit pointed out, the evidence as to prices
bid is extremely fragmentary awd insufficient for any generalization. The con-
clusion that Executive Order No. 6767 has had any 'effect on prices can neither
be sustained nor disproved ott the basis of the material examined. In the opinion
of the majority of the 102 purchasing agents who replied to the questionnaires,the order has not had atty substantial effect on prices.

Maintenance of standards of fair competition to private purchasers and others. --
The order appears not to have involved any special benefit or losses to private
purchasers, hor indeed was it, designated to do so.

From the point of view of itembers of industry, it should also be noted that there
is little evidence that the order has had inuch effect in promoting destructive price
cutting, suspension of open price provisions, or sales below cost. Apparently, it
has not affected the general nuirket,

Future trttltutient. If it is a sound conclusion that tie-bids are not greatly af-
fected bv code provisions or by Executive Order 6767 but are mainlv due to other
factors which have existed for sonic time, it, seeths thnt National Iecoverv Ad-
itinistraton action "n intlividual situation, based o its policies, is the best
netbi td of treat,,tent.

The National Recovery .\dinniitration has sought and is seeking to promote
such self-grovernment I ndu iutiustry of business tritetices in the market places as
would atak e ltissible s, tcitlly beneficial price flexibility. National Recovery Ad-
ministration po licy, as t,..pressed in office memorandum n, 228 of lite 7, 1931,
isi not otl t, avoid price lixiti but also to prevent lcstrttctive price ciuttiig. The
tiujective is ho achieve fair competition bused on knowledge if competitive fac-
tors to the fullest extent pt,;.,il~le without unduly etrtailitg private initiative or
destroying incentives to any individual legitimately to extent his business.

The early days of the National Recovery Adtitistration resulted in many
experiments in the new legislative field of price provisions. Out of the exper-
ience of that period principles have been formulated atd will continue to be forinu-
lated which indicate the extent to which lndststry should he perutitted to go in
regard tn price provisions, Should the ("ongr s renew the, National Industrial
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Recovery Act for a further period of time such principles so far as consistent with
the new legislation will be put Into effect in all codes. If price provisions in codes
have had any part in permitting the making of tie-bids, the Board believes that
incorporation of such principles in codes, as they are revised under new legislation,
will effectively meet the situation to the extent that code provisions may affect it.Respectfully submitted.

NATIONAL INDUSTRIAL RECOVERY BoARD,
By DONALD R. RICHBERO, Acting Chairman.

NATIONAL RECOVERY ADMINISTRATION,
Washington, D. C., April 18, 1985.

Hon. PAT HAnsuSOw,

Chairman Senate Committee on Finance,
Senate Office Building, Washington, D. C.

My DEAR SENATOR HARRISON: In accordance with the request of Senator
aore made at the hearing on April 11, 1935, and the practice we have been follow-
ing in connection with the transmittal of information requested by members of
the committee, I am annexing hereto for Senator Gore's information a list of
the Industries and trades in which the code authorities have assumed a corporate
form of organization.

Very truly yours, BLACKWELL SMITH,

Acting General Counsel.

LIST OF INDUSTRIES WHOSE CODE AUTHORITIES ARE INCORPORATED

Retail lumber.
Retail trade (the National Retail Code

authorities).
Cotton garment.
Tile contracting.
Roofing and sheet-metal contracting.
Insulation contractors.
Heating, piping, and air conditioning.
Marble contracting
Luggage and fancy leather goods.
Retail jewelry.
Painting, paperhanging, and decorating.
Elevator manufacturing
Cement-gun contractors.
Building granite.
Construction.

Authority and 42 local retail code

Senator LA FOLLETTE, The hearing -will be recessed until 10
o'clock Monday morning.

(Whereupon, at 12:45 p. rm., the hearing was recessed until.10 a.'cm.
Monday, Apr. 15, 1935.)



INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION

MONDAY, APRIL 15, 1985

UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, D. C.
The committee met, at 10:05 a. m., in the Finance Committee

Room, Senate Office Building, Senator William H. King, presiding.
Present: Senators King, George, Barkley, Connally, Clark, Black,

Gerry, Couzens, Metcalf, and Hastings.
Senator KING. The committee will be in order.
The Chair will read the following into the record:
Code Authority of the Industrial Oil Burning Equipment Manufacturing

Industry, 7 East Forty-fourth Street, New York City.
MARCH 23, 1935.

1ion. WM. H. KiNC,
Senate Finance Committee,

Senate Office Building, Washington, D. C.
DEAR Si: If you have received from any source letters on stationery bearing

the above imprint of the code authority of our industry, please note that such
letters, if any, have been sent without the knowledge and without the authority of
the code authority of this industry.

It is recognized that some slight advantages have accrued to the industry
through the fair trade practice requirements of our code, and particularly through
the fart that our code exempted us from the requirements of the so-called "Oil
Burner Code", which is the code covering the domestic oil-burner industry.

On the other haii, the disadvantages of the National Recovery Administration
have very fhr o'tiweighed any small advantages we may have obtained. National
Recovery Administration has increased our costs and curtailed our market, and
we have no desire to see the requirements of this act continued.

The members of this code authority are unanimously opposed to the contin-
uance of the National Recovery Act beyond June 15, 1935.

Respectfully yours,. . E. If. PEABODY,
Chairman, Code Authorily.

I will read into the record also, letter from the Alcor Manufactur-
ing Co. of Chicago, IR., dated April 8, 1935:
Hon. WILLIAM 11. KING,

Senate Finance CommiUee, Washington, D. C.
DEAR SIR: We are taking the liberty of presenting our views on Senate bill

No. S. 2445, designed to reenact, amend, and extend the National Industrial
Recovery Act.

We believe that the past history of the National Recovery Administration has
proved that it failed to help the small business industry, suci as ours is, nor has
it helped our employees. It may have helped the large industries which have a
monupely on business in general.

The proposed new act would only be a continuance of practically all tile objec-
tionable features of the present act, and it has many additional provisions which
would virtuadly place business, employer, and employee under a dictatorship,
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and a consequent surrender of constitutional rights. It will also add an additions
expense on us which we are not able to carry at this time,

We believe, for the above reasons that the present act should be allowed to
expire on June 16, 1935, and that the proposed new act be voted out. We sin-
cerely hope that our objections will be taken into consideration when the bill is
brought up for a vote.

Respectfully yours, ArheOa MANUFACTURING Co.,

Per K. J. NIELSEN, President.

Another letter, from the Advance Envelope Co. of Atlanta, Ga.,
dated Akpril 1, 1935:
1I0m. WM. If. KIsre,

United Slates Serator, Fi, a ce Commitee,
Senate Office Building, Washington, 1). C

DERA SENATOR: Reference is made to the concerted effort on the part of the
Envelope Manufacturers' Association, to have members bombard the National
Congress, with letters and telegranis, approving the tactics of the industry by
extending the present Natiomal Industrial Recovery Administration code beyond
June 1, 1935.

The present code has not in any way been of benefit to our cons many, but is
seeming to help out the larger companies, in squeezing out the small business,
and allowing iio new comnpanie to get a start.

We heartily approve the boor and wage regulation of the National Recovery
Administration, and if consistent, we will appreciate your support of the new
National Industrial Recovery Administration set-ip governing the hours and
wages of labor, but eliminating any price fixing whatsoever.Respectfullyv yours,Syos ADVANCE ENVELOPE CO.,

11. F. ZOTTI, Owner.

I desire also to p lace into the record an editorial from the American
Wool and Cotton Reporter, as follows:

EDITORIAL

The National Recovery Administration has been more harmful to southern
manufacturers, this because the South did have an advantage in hours and
wages and in lack of labor domination. And we suppose that the acceptance of
the National Recovery Administration by a great many of the eastern manu-
facturers was because they felt in advance that the "new deal" would hamstring
the South for the benefit of New England and the older manufacturing centers.
Our objection to the whole business is not because of sectional differences but
because all of these policing policies should be left pretty miuch to States indi-
vidually, if not carried to the ultimate anmi left to individual manufacturers and
individual operatives themselves. Mrs. Rogers, our able Congresswoman, is
hot for national legislation equalizing hours and wages, and so forth. But her
father, Franklin Nourse, made his fortune as a mill agent in New England.
Their hours were 54 and higher; their wages were lower in his time than were
paid in the South prior to the National Recovery Administration. And her
father-in-law, Jacob Rogers, the multimillionaire of Lowell, made his tremendous
fortune by the operation of cotton mills, long hours, low wages, with the usual
proportion of women and minors as operatives.

It seems to us that the backward States-backward industrially-ought to
be given the same advantages of building up business that were previously and
all of Europe. [Sic]. It Is just like an individual. If a man is willing to work
12 hours a day, we don't believe that any law should prevent him from doing it
solely to satisfy a lot of more effete people who only want to work 6 hours.

An interesting thing about this whole National Recovery Administration
business, at least so far as the codes and the institutes are concerned is that a lot
of southern cotton manufacturers were responsible for it In the first place. It was
a few southern men who were responsible for the institute and the Cotton Code
and the acceptance of the thesis that cooperation and limitation of production
and standardization of hours, wages, etc., would be beneficial.
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CONFUSION WORSE COFOUNDED

All this regimentation leads only to confusion, We shorten hours to increase
employment and vro raise costs so we, have to give the cotton farmers a process
tax on their cotton so that they can pay the higher costs; and when we give them
a process tax they try to raise more cotton, so we hrbve to plough under every
third row, and the farmer beats that by using more fertilizer and the fertilizer
goes up in pi)c, so he has to raise an agricultural product of greater value so
he raises potatoes, and this raises the deuce with the State of Maine potato
farmer; so the Government has to by the Aroostook Conty potato surplus off
the market; there is not enough of potato culls to make a starch crop, so starch
goes up and we begin to import Dutch and Japanese starch, and that hurts the
Aroostook County starch factories; so we put a tariff onto imported starch and
in doing all of theso things we increase the employees on the Federal Government
pay rolls in Washington from 100,000 to 900,000 people; so our taxes go up and
nobody can afford to pay their taxes, so the banks foreclose on the properties;
and there we are and where are we?

I desire to place into the record also a very important letter from
the Pharis Tire & Rubber Co. of Newark, Ohio, dated April 9, 1935:
Hon. WILLIAM 11. KING,

Senate Office Building, Washinglon, D. C.

DEAR SENATOR KING: On behalf of my company, the Pharis Tire & Rubber
Co. of Newark, Ohio, a manufacturer of rubber tires, I oppose the Harrison bill
for National Recovery Administration extension since this new bill is worse than
the old act. With mere words they reclothe National Recovery Administration
for another 2 years of bureaucratic control and price fixing.

My company at Newark is the result of more than 20 years of typical American
growth, starting, as it were, from scratch.

We always kept before us a very simple objective: to build as good tires as
any other manufacturer and to sell them at the lowest possible cost consistent
with a low but decent profit.

We felt that there would always be two classes of tire manufacturers In this
country, indeed, in many manufacturing businesses. The one class believe in
size and volume, publicity and high-powered salesmanship and often result from
promotions and consolidations, with big charges for financing, with large salaries

for executives and with heavy selling expenses, and sometimes with a high cost
of production due to the purchase or consolidation of plants that were probably
somewhat outmoded when taken over.

Further, this class spend large sums in advertising. To illustrate, it appears
that within some 8 or 10 years, thu Goodyear Tire & Rubber Co. spent more than
$70,000,000 for advertising, during which tihe our little company probably spent
no more than a half million dollars. Of course, we do not criticize the Goodyear
nor are we envious of its good fortune and high standing. We are simply showing
some of the basic characteristics of that class.

But on the other hand, along with other small companies in various industries,
we relied, as I have said, o the production of first-class goods and the sale thereof
at the lowest possible prices consistent witi a profit.

In our' company we had no promotion costs. Every dollar of capital charge
realized 100 cents. Our executive salaries were kept down, We kept our divi-
dends within limit so as to be able to finance our growth from the inside rather
than from the outside. We relied on quality and prices to advertise us. And
we succeeded along those lines, The best proof is that during the whole of the
depression, until the National Recovery Administration began to qrip us, we
made decent profits, while many other tire manufacturers were losing money.
The fact that we continually made money shows that we did not sell below our
honest costs of production and of distribution.

All of this shows that there are two classes with entirely different but honest
methods, and that what helps one may ruin the other.

Then the National Recovery Administration came along, with its tyranny and
bureaucratic control. With others we successfully fought allocation and pro-
duction control and distribution, and for a time defeated price fixing. But
finally, under the pretext of an emergency, which, if it had any reality, had existed
for 10 or more years, price fixing was established, with ruinous results to our
company. We kept fighting it and finahy succeeded in having it revoked, but
only affer we hl' been so sorely hurt that it will take time to regain what was
once hotlstly our own.



1864 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

You san see the problem. If the big tire manufacturer, with his great consumer
publicity, with his great amount of advertising, with his advertisements in every
newspaper and magazine, with his billboards always before you, with his great
superstaf)P.Fi and free service welcoming you and with his tires on the output of
new autujnooiles, can force the little fellow up to his prices, the little fellow will
lose his business and the big fellow will gain it.

It requires no argurneitt to rhow that, if prices be the same, or if the differential
be unfairly small, the prospeebve purchaser of a tire will naturally seek those
who have national and even world-wide fame. It requires quality and price for
the small manufacturer to attract the average consumer.

We started and have maintained our business on the theory that there are many
tire purchasers in this country who are not seeking service but are demanding
quality and value, willing to buy and to carry and to do their own servicing. We
were justified. We did successfully attract those people.

It is surely as unfair for the big fellow to try to bring our prices up to his prices
as it would be for us to try to bring his prices down to our prices.

Price fixing was really hurtful to tho whole business, for it created a consumer
strike, founded upon a belief that the tire manufacturer is getting more than he
ought to receive for his tire even when he may be selling itbelow cost. Indeed,
the people of this country are tired of price fixing and do not propose to stand foy
the principle even though they may not for the moment be losing any money
because of it.

Moreover, the codes have never been enforced. I have had great opportunities
to check many of the codes and know the results. Even when price fixing was
begun in our own industry, our attorney, Mr. James M. Butler, of Columbus,
and I checked the prices of tires in Columbus day after day and found that even
those who were most insistent upon price fixing were not observing those prices.

We have obeyed not only the National Industrial Recovery Act, but also our
code. We have played the game squarely. We have never done it with joy
but we have done it upon the rather common assurance that the emergencies
were great, that we should all stand shoulder to shoulder for a little time and
that at the worst, the codes would terminate In June of this year.

We have attended all the meetings and hearings and have voiced our sentiments
everywhere. We were in a position to do that because we were in no sense
evaders or chiselers. We had been successful before National Recovery Adminis-
tration and the code, and the code with its price fixing and its petty regulations
were slowly ruining us.

We lrvedsomewhat on the assurance that presently the Supreme Court would
decide all the legal and constitutional questions. But it became obvious that
the Government was running away from such a test, which was confirmed a few
days ago when the Belcher case ready for argument in the Supreme Court, with a
decision no doubt before the dourt adjourned in June, was dismissed upon the
Government's flimsy excuse that it was not a representative case.

If I read rightly the testimony in the hearings of the Senate Finance Committee
on the National Recovery Administration, it was generally conceded that National
Recovery Administration must be radically changed, that it may include only
interstate commerce, that it must no longer ineddle with intrastate commerce
that price fixing and production and distribution control must be eliminated, and
that the antitrust laws must be fully restored.

But apparently much of this was mere pretense, for when Senator Harrison
introduced the new bill the other day, which many people think was prepared
by Mr. Richberg, it was seen that, instead of any abandonment, any loosening
ofcontrol, or any surrender of power, the purpose is to strengthen National
Recovery Administration's hold upon industry and to make it possible for the
President and his nominees to control every Industry in the country, if the Presi-
dent be willing to make some flimsy finding that such control is necessary.

There is a recitation that the antitrust laws shall be restored and enforced;
however, with the usual "but'? or "if", and when one finishes the reading, he
finds that instead of restoring the antitrust laws or of even keeping them on the
plane where they now are, with some possible enforcement, they may be shorn
of all power by some small finding made by the President.

But we might be willingeven to be ruined, to be dominated, to be regimented,
if Congress would only fully order it, would only do its own legislating, reach its
own conclusions and register its own will, instead of unlawfully delegating the
legislative power to the President and his nominee and to the code authorities.
If Congress fully legislated, the rules of the game would be known and all would
be treated alike. But when the real legislative power is surrendered to the
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President and to the code authorities, the rules may be altered from day to day,
often without reason, sometimes with design, usually with serious results. Is
it any wonder that all business and all manufacturing halt a~d hesitate?

If the Congress think it for the benefit of the country, our company has never
opposed minimum wages, maximum hours, collective bargaining for labor,
destruction of child labor and of the sweatshops. But, if those reforms are to
come and to remain, let Congress plainly decree them, fully and plainly fix the
terms and conditions connected therewith, remove them from the hands of
designing or incompetent persons and from the political maneuvering of code
authorities, so that there may be no favorites.

As far as our company is concerned, we have never asked, nor do we now ask,
for the privilege of selling below our reasonable costs. We naturally desire to
make some profit but we cannot make profit while our competitors or the bureau-
crats more or less manage our business. The fact that we have kept the faith,
the fact that we made some profit during the depression, the fact that we did
not then sell below our costs and a decent profit, are surely proof enough that we
can be trusted to do the same thing again.

This country has never witnessed more racketeering than has been connected
with some of the Industries and especially with some of the service industries.
How these things escape the indignation of the Congress and of the President Is
more than we can understand. We think that if Congress would only fix a few-
simple rules and conditions and enforce against all, give business a bit of a chance,
remove it from the fears of daily changes and rebuke the bureaucrats, business
would soon be permanently on the upgrade.

We do not believe in regimentation nor in the bureaucratic control of indus-
tries, but, if such control is to be fastened upon industry, as has been done in
some of the old countries, let it be done by the Congress and let business have
at least the satisfaction of knowing that the rules of the game are clearly settled
and that no one can change them, or persuade another to change them, for his
own private advantage or benefit.

If I seem to have written too earnestly, please overlook it. I do regard the
moment as crucial. Unless National Recovery Administration can now be
thoroughly reorganized, unless the bureaucrats and the code authorities may
now be made to know their places, we are facing a more complete control than
we have yet experienced.

Believe me,
Most sincerely yours, CARL PHARIS,

General Manager of the Pharis Tire & Rubber Co.

Senator KING. I have received scores of letters protesting against
the continuation of the codes, but I shall not encumber the record
with them.

The first witness this morning is Mr. Loon Johnson, of Shreveport,
La.

TESTIMONY OF LEON JOHNSON, SHREVEPORT, LA.

(Having first been duly sworn, testified as follows:)
Senator KING. Your name is Leon Johnson, and you reside at

Shreveport, La.?
Mr. JOHNSON. Yes, sir.
Senator KING. Whom do you represent, Mr. Johnson?
Mr. JOHNSON. I represent myself.
Senator KING. How much time do you want? Our time is limited.
Mr. JOHNSON. I would like to have time to read this statement

which I have prepared since I came to Washington. It will take
about 20 minutes.

Senator KING. Read rapidly and compress if you can.
Senator CONNALLY. What industry do you represent?
Mr. JOHNSON. Retail grocer.
Senator CONNALLY. A chain or a single shop?

119782-35.-P 6--7
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Mr. JOHNSON. Independent.
Senator KING. Proceed, Mr. Johnson.
Mr. JOHNSON. Gentlemen, I have come before your honorable

body to point out the destructive and unprofitable results of the
operation of my two grocery food stores since the National Recovery
Act was put into effect, and to point out as I sei it, the fallacy of
the continuance by the Government of the National Recovery Act
insofar as it affects trade and commerce in purely intrastate business.

On October 30, 1933, the N. R. A. code for the retail trade went
into effect. I immediately called together all my employees and
explained as best I could the principles and provisions of the N. R. A.
code as it applied to our business, but in reading the provisions,
especially the labor provisions, it was so detailed and technical that
I realized it would be hard for me to properly digest and understand
it all thoroughly, but I gathered one general thought-that the
Government was interested primarily and principally in seeing that
the provisions for hours and wages were adhered to. This was
practiced in my business as near as was possible and practicable.
As regarding salaries, we were already paying, in every instance,
higher wages than were prescribed by the Recovery Act, except in
a few instances for porters and Negro women cooks. We immedi-
ately made this adjustment.

To my very great surprise, about 3 months ago a young man
arpeared in my office informing me he was from the legal department
of the N. R. A., from the office in New Orleans, and informed me he
had some very serious charges against me. I told him I would be
glad to hear' all about it, so he proceeded to read two complaints filed by
my employees--one of which stated that he was a helper in the bakery
department and that he had been working longer hours than prescribed
by the code. The other complaint was filed by a Negro woman, who
stated that she was only receiving $10 per week and that the pre-
scribed wage was $12 per week. 1 immediately called in my bookkeeper
and store manager, and, after making an investigation of these com-
plaints, found that the helper in the bakery department was one whom
we had fired a few months previously for stealing, and we reinstated
him at the pitiful pleading of his mother, who admitted his theft,
but stated she would see that he did not commit this crime again
if I would only let him return to work. In checking over his hours,
we found he had not worked the hours he stated and, in fact, did
not work all the hours he was supposed to have worked under the
regulation act. In the case of the Negro woman--she told an out-
right lie. She had been approached by some "Bolshevik E. R. A.
worker", who had been sent to check my store by the N. R. A.
authorities. She thought by telling this lie she would be able to
obtain back pay.

The young man from the legal department of the N. R. A. in New
Orleans readily realized, after quite a lengthy conversation, that both
the complaints were more or less blackmail and ignorance on the part
of the ones making them. But in the course of the conversation, he
asked me the direct question-if I was living up to all the provisions
of the code for the retail trade in each and every detail. Told him
chances were that I was not. That I was adhering to hours and wages
as explained above, but that I had not memorized the long document
as sent out. So he took the copy of the labor provisions, which I had
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in my possession, and went through it paragraph by paragraph. He
asked me how much time my employees took off for their noon rest
period. I informed him that my male employees had 1 hour and my
girl employees had 2 hours off. He called my attention to act 5,
section 6, which states that no employee can take longer than 1 hour
for a rest period. I explained to him that it was mutually agreed
upon between myself and girl employees that they receive this 2-hour
period instead of 1 hour, because some of them lived across town and
it would be impossible for them to call a taxicab, go home to lumch,
eat and return again in 1 hour. I called his attention to article 4,
section 1, where it provides that employees may bargain collectively
or organize for the purpose of collective bargaining for their mutual
aid or protection, but overruled me on this point, and was very un-
reasonable. He admitted that my employees were way above the
average, and after reviewing my pay rolls stated to me that I was
paying higher salaries than any concern he had investigated, but still
he insisted that technically "law is law." Ile contended that the
extra hour the girls took off for their noon rest period was my loss,
and that I had to pay them for an extra hour. To me that was so
absurd and ridiculous I flatly refused because I had listened to every
speech the President had made during the planning and organization
of the N. R. A., and in every instance lie emphasized that he wanted
to help small business and see that no hardships were worked on them
and stated, he would necessarily make mistakes, but that he stood
ready to correct them.

Senator KING. Were any of the ladies complaining when you gave
them the 2 hours which you asked for?

Mr. JOHNSON. No, sir. He did not know about this; he found
this out after lie came to investigate the other charge which was
dismissed.

Senator KING, And if you had given them only 1 hour, they would
have had to hire a taxicab and go across town to go home and get
their lunch?

Mr. JOINSON. Yes, sir; and they could not get back.
Nothing I could say stopped this young man from dwelling on this

technical point. It seemed to be another chapter in his life. How-
ever, he proposed to settle with me on this extra hour on a reasonable
basis, letting me take out my own ticket regarding these hours, if I
would settle without having to go through with a trial before our
local board at Shreveport, La. This I flatly refused, telling him that
I did not owe the Government 1 cent, neither did I owe my employees
for overtime. I also explained to him, that with the exception of
two or three Socialistic, Bolshevistic persons that would creep into
any man's organization, that my employees would not accept a check
for back pay because they knew that I did not owe it and that I
always dealt fairly and squarely with them, keeping all of them on the
pay roll during the depression and paying living wages. A trial was
set before the local board and the case of the baker and the Negro
woman came up, which was the cause of the investigation, and it
proved to be a joke, but this Government agent dwelt Tong and hard
on the technical provisions of article 5, section 6, which provided that
no employee should have a rest period longer than 1 hour consecu.
tively.

Senator KING. Who was that gentleman?
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Mr. JOHNSON. Mr. L. S. Morrison.' I refer to him further down.
Senator KING. Does lie still hold that position?
Mr. JoHNsON. Yes, sir.
Senator KING. Who are the members of your local board?
Mr. JOHNSON. Mr. Samuel Mason, chairman, Mt. Welch and

Mr. John E. Howard.
Sehiator Ki G. Who appointed them?
Mr. JOHNSON. Mr. Howard was appointed from some place to

represent labor. The second man, Mr. Welch was appointed by the
chamber of commerce, and the two together selected the third man.

On April 1, 1935, 1 received a letter from this N. R. A. field adjustor
Mr. L. S. Morrison, stating that the Shreveport adjustment board had
made recommendations in accordance with the Government's wishes,
and that he had compiled the figures covering the hours of pay in
question, which totaled $6,643.45, together with a report from the
Shreveport adjustment board, all of which is hereto attached. I wish
to call your particular attention to this report. The Government
agent admitted that no employee had actually worked more than an
average of 8 hours a day, or 48 hours a week, which are the regulated
hours. le also admitted that it was mutually agreed between myself
and girl employees that they take this extra hour, which was for their
best interest, for, as you gentlemen know, the weather in the South is
very hot in the summer, and for health and happiness sake it is much
better for the girls to have 2 hours instead of 1, in order that they may
lie down for a little rest after their meals. You will, also, note that
in this board's finding it was their opinion that there was considerable
merit in the special arrangement piade between myself and the girl
employees whereby they should have this additional rest, and in
finding me guilty they specified technically so.

There is not a grocery concern in the United States that can operate
successfully and profitably under the code as it is now written. The
details of successfully operating a retail business of today are so
related and contingent upon the particular location served, that it is
humanly impossible to lay down inflexible rules, even though they
apply to all alike in the same business without working grave injustice
in the majority of cases. For instance, in my particular class of
grocery business, we are serving the better class of trade, which
demands intelligent and efficient services, and service at the time they
want it. We are operating large departmentized food stores and have
to pay and are glad to pay, wages commensurate with services
rendered. In other words, we are "between the devil and the deep
blue sea"-on one side we have the gigantic chain stores operating
mechanical stores, as far as service is concerned. Naturally, their
buying rower is greater than ours. For instance, yesterday on the
way to this city, I read an advertisement from a large grocery chain
store advertising flour direct from our own mills, in order to eliminate
all the middleman's profit. On the other hand, we have the smaller
type stores, such as the "one-horse" grocery store, where man and
wife operate same and live upstairs; the Italian stores, which do the
same thing. These type stores do not employ people, thereby
eliminating salaries. Neither type store contribute but very little
in taxes to charity and to the upbuilding of the community in which
they serve . general. I am attaching hereto an operating sheet,
showing m- ,,.st of operating for last year as against the average
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chain-store operating expense, as compiled by the Harvard Bureau of
Research, and in addition to these advantages as mentioned above,
they have added advantages in that they manufacture a great many
products that they sell.

Another very serious clause in the grocery code is the minimum
mark-up clause. In most businesses or industries the gross mark-up
is 25 to 40 percent. In other words, it is based on the gross margin
for the concerns to make a profit under the code regulations based on
operating cost in the past. But, with the grocery price set-up, we
are only given a minimum mark-up of 6-percent gross above invoice
price. I mean we cannot sell an item for less than 6 percent above
what it cost, This has been very destructive in that it has caused
most grocery concerns to mark down to the 6 percent with the idea
of meeting or beating competition.

Senator BLACK. Excuse me just a moment. May I ask you a
question there, because I am very much interested in that particular
point. The retail grocers for a number of years, have been trying to
get a bill through Congress which would prohibit selling groceries
under cost, and they have created quite a little sentiment over the
country on it. Do I understand that from your experience as a
retail grocer, you are opposed to any such law or any such regulation?

Mr. JOHNSON. Yes, sir; 1 am opposed to any kind of price legisla-
tion. For instance, as I explain here, when the Government said we
cannot sell a grocery item below 6 percent of cost, then that has had
a tendency to make all of the grocery stores sell down to 6 percent.
Then that destroys my initiative and my ability to that of my com-
petitor in merchandising and prevents better merchandising if I
have the ability to do so. In other words, I would like to take an
item and figure that that item is a strong drawing card and sell that
item from anywhere from a thousand percent below cost to a thousand
percent above, generally speaking.

Senator BLACK. Are you familiar with the Capper-Kelly Law?
Mr. JOHNSON. I am not familiar with it.
Senator BLACK. As I recall, it was the Capper-Kelly Law which
Mr. JOHNSON (interposing). I explain myself further down here. I

am in favor of the Government if they so desire, regulating prices
providing they make the mark-up commensurate with the cost of
doing business plus a profit.

Senator BLACK. I had this morning, and I imagine every other
Senator had, a paper giving a detailed vote )y the retail grocers on a
questionnaire sent out, which showed that 55 percent of them favored
the continuation of the code as I recall it, and 65 percent favored the
price-fixing clause to which you have referred.

Mr. JOHNSON. On what mark-up?
Senator BLACK. The mark-up as provided in the code. Let me

state it this way: One of the chief complaints which I have had from
all independent retail grocers, and I imagine that other Senators have
had the same experience, as against chain stores, has bcen that the
chain store will sell below cost on a certain article with the idea of
making that back on something else.

Mr. JOHNSON. The independent has the same privilege.
Senator BLACK. He has the same privilege?
Mr. JOHNSON. Yes.
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Sertor BLACK. Then you prefer leaving it open to the chain stores
and the independents?

Mr. JOHNSON. I favor leaving the price fixing out. I am an inde-
pendent merchant--

Senator BLACK (interposing). How long have you been a merchant?
Mr. JOHNSON. I have been a merchant 15 years.
Senator BLACK. You have always favored that plan?
Mr. JOHNSON. Yes, sir. I am against price fixing.
Senator BLACK. You believe you can get as much advantage from

that system as the chain store?
Mr. JOHNSON. I think I can outmerchandise any chain store on

earth where their headquarters are in New York and I am sitting in
my own locality and meeting the situations as they are there.

Senator BLACK. One of the complaints is they have an increased
ability to buy goods cheaply and place the independent at a dis-
advantage.

Mr. JOHNSON. It does place them at a disadvantage, and my
thought there is to curb the operations to some extent of the chain
stores. Put a Federal tax on them assessed on so many units as they
have.

Senator BLACK. That would be the same somewhat as price fixing,
if the Government attempted to restrict them in any way.

Mr. JOHNSON. In other words, I have in mind a certain grocery
store chain in the United States which are worth nearly a billion
dollars, and they operate in every State in the United States. If the
Government wanted to regulate that sort of thing, if they would
curb their expansion program-in other words, if they were not in
my city, then we independents could handle the situation there and
make money and employ people properly.

Senator BLACK. All right.
Mr. JOHNSON. It cost me last year 21.16 percent to do business

and for the first time in my life I lost money. The principal reason
was the 6-percent mark-up clause as authorized in the code, which
demoralized prices. If the Government is going to fix a price that
our goods are to be sold for, then it certainly should be commen-
surate with the cost of doing business, plus a reasonable profit.
Speaking for myself-I would love to see this clause done away with
entirely, because it destroys my initiative as a merchant and my
ability to outmerchandise my competitors, if I am willing to put
forth the hours and the effort. 1 worked hard and faithfully last
year, trying to do my part to help this country recover, but lost
money for the first time in my life, as stated above, and I am going
to close one of my food stores on the 27th of this month, which
naturally will mean discharging a group of employees, who, in most
instances, have done their best. I am forced to o this in order not
to go broke, and for your information, so that you will not say that
I am not a competent merchant, wish to say that I started in the city
of Shreveport, La., in a meat market in "the rear of a chain store,
10 years ago, when I said 15 years ago, that was something else. My
career in Shreveport is 10 years. I now own and operate the two
largest food stores in our city, and I am the largest individually
home-owned institution. I have seen hundreds of grocery stores,
both individual and chain, open and close during this period of time.

When the N. R. A. first went into effect, everybody was enthused
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and willing to do their part in helping the President in his program
for recovery. Individuals were enthused and would not trade in the
stores that did not display the "eagle", but today I find most indi-
viduals against the N. R. A,, and in nearly every instance they state
to me that it has only doubled their cost of living. From the em-
ployees standpoint I think they are doomed, when their salaries and
their hours of work are regulated. This has a tendency to destroy
their morale, lessen their ability and destroy their initiative, which
cannot make anything more or less of them but somebody working
so many hours a day for so much pay the balance of their lives. I
find my own organization, with the exception of possibly 2 or 3,out
of the 75 total people we work, that they are terribly dissatisfied with
the N. R. A. A great many of them have college educations and are
ambitious and want to work longer hours, if necessary for the best
interest of our business, realizing that if my business prospers that
they always help reap the harvest in increased salaries. Another
thing I wish to mention is that in the South, Negroes are put on a
parity with white girls and white boys under the regulations of the
code. Negroes in the South are uneducated, do not contribute to
society or charity, or help in any way toward the betterment of the
community in which they live. This expense falls on the white
people. I recall an instance last year of about 125 Negroes and poor
white men passing in front of one of my stores with sticks on their
shoulders, going down the street to sweep leaves out of a ditch that
the next wind would blow back, and if the leaves had stayed in the
ditch it would not have hurt. By actual check, when most of these
N. R. A. workers received their pay checks they bought their groceries
from the national chain stores and their overalls from the J. C.
Penney Co.

Senator BLACK. Those people who went down to rake the leaves,
it might not have hurt to have had the leaves unraked, but it might
have been better than to have 250 people doing nothing. You are
not objecting to trying to take care of them.

Mr. JOHNSON. No, sir. I am heartily in accord with the Govern-
ment's program now to do away with the dole and put these people
to work profitably.

Senator BLACK. You mean that you prefer profitable work?
Mr. JoHNsoN. Rather than a dole.
Senator BLACK. Something that contributes to the wealth of the

Nation-something constructive?
Mr. JOHNSON. Yes.
Senator BLACK. But the stores and the grocery stores got most of

the money, whether it was the chain or some other kind, they got
most of the money that these people spent?

Mr. JOHNSON. Yes, sir; all of the money was spent.
Senator BLACK, So it did not injure the stores of that town?
Mr. JOHNSON. Maybe that was a little prejudice on my part,

I might say since I have been hurt as I mentioned, that probably
I am maybe a little bit prejudiced. I hope I am not.

I do not believe it was, or is, the intention of the President to have
N. R. A. officials delve in and meddle with the successful business
men's business to such minute technical details resulting in unmeas-
urable detriment, especially in view of the fact that in my business
higher wages are being paid and all employees happy and satisfied.
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I would like to further state that there is no group of men on God's
green earth that can sit in Washington and make up a set of rules and
regulations in details a mile long to apply to every man's business
alike throughout the United States where worldng conditions, corn-
petition, and other factors enter into and make it necessary that a man
conducting a business must run that business according to his best
ideas ind judgment for its success. It is, therefore, my opinion that
the mental hazard, worry, and agony of not knowing what is coining
next is retarding business at a terrific rate of speed and that capital
had rather stay looked up in a locked box than take a chance on being
lost in operating unprofitably.

Senator BLACK. Capital was taking a chance in 1931, before the
N. R. A. came along. It did not have much of a chance to run
profitably in 1931, did it?

Mr. JOHNSON. At that time it was not being so regulated. In
other words, when you built a building, you felt like you knew what
you were going to get for it.

Senator BLACK. No buildings were being put up, were they, in
1931 and 1932?

Mr. JOHNSON. There were some being built.
Senator BLACK. Where were they built in 1932? I came all the

way from Birmingham to Washington through the country, and I
looked along the way and did not even see one residence going up.

Mr. JOHNSON. I am speaking for my own case. I managed to
get along until last year.

Senator BLACK. I understand that you are raising a question that
what we need is to let everything alone. We tried that under Hoover,
and Harding and Coolidge.

Mr. JOHNSON. I made a lot of money then; not a lot, but all I have
got.

Senator BLACK. Some other people made some money, but what
happened at the end of 1929? How was your business in 1929?

Mr. JOHNSON. It was in a boom. At the peak.
Senator BLACK. How were you in 1930?
Mr. JOHNSON. Tapering off a little.
Senator BLACK. What kind of confidence did you and the people

have the day the banks all closed?
Mr. JOHNSON. We felt like the climax had been reached.
Senator BLACK. You felt like the climax had been reached. But

as a matter of fact, you realize do you not, that it was immediately
follovAng the days when they let business completely alone that we
had the worst crash in all of our history?

Mr. JOHNSON. Well, my thought is-
Senator BLACK (interposing). I agree with some of the things you

say.
Mr. JOHNSON. I do not think the Government should regulate a

one-horse business. I do think that interstate commerce and large
businesses, they probably have to regulate them.

Senator BLACK. They ought to regulate the chain stores?
Mr. JOHNSON. Not necessarily the chain stores. I can compete

with them. I have done it, but in other words, I am working boys
and girls that I have gone to school with, and if I make a dollar, they
are going to get a part of it, and some of the big organizations, as has
been brought out, and that is possibly the reason for the Government
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regulating this when industry, those people as has been brought out,
in the East are working women and children up East in a shirt factory
for 30 cents a day while they were yachting through the Isle of Capri
or some place up on the Hudson River. They do not come into per-
sonal contact with the people they are working, and they do not have
the heart or the consideration for them,

My thought is for the small business man, the small business man,
purely intrastate and within the State and the cities and the munici-
palities.

It will be a great day for this Nation when organized labor and the
authorities in Washington realize and understand that capital is not
going to work without, a profit. It is further my thought that a
"naked and starved nation" can not get well asking for shorter hours
and higher pay. I started my business career when I was very young,
working as a clerk in a grocery store, and had I not been allowed the
privilege of using my initiative and ability, and had I not felt the
responsibility and been willing to work longer hours, when necessary
for the promotion of the company I was working for, I could not have
succeeded. Many days I worked 18 hours a day, but in the end I
was well paid for it, and at the end of the year I could command the
salary I expected. Had I been working under present-day conditions,
I feel certain I would be on the Government relief rolls.

Right in my own city of Shreveport, La., the farmers are allowed
to farm only a portion of their land. Almost within the city limits one
certain grain and elevator company have imported, for the past 6
months, the corn they grind for meal from Argentina. Would it not
be best to farm this land and put more people to work, grow this corn
at home, and possibly export a little corn, rather than import it?

The recovery program, as I see it, is helping two classes of people, who
are far in the minority and destroying the happy middle class, who are
the backbone of this Nation, business, and industry. The first class
I mentioned is the unemployed class, who in many instances never
have worked and never will work

Senator BLACK (interposing). What percentage would you say of
the 10 or 12 million out of a job, never have worked and never would
work?

Mr. JoHNsoN. That might be stretched a little bit. As I stated,
I had to work this up in the room last night after I got here.

Senator BLACK. I just want to get your idea of how many never
have worked and never will work. There are about 15 million that
we know are wholly out of a job.

Mr. JOHNSON. I did not know that there were that many unem-
plo7 ed.

Senator BLACK. The figures showed that. The figures now vary
to anywhere from 10 to 12 or 13 million. Are we to understand that
the majority of those never worked and do not want to work?

Mr. JOHNSON. Maybe I could write that a little differently if I had
the time and it would not sound quite as drastic as I put it.

Senator BLACK. Do you know of any unemployed in Shreveport
who have been unemployed, that would go to work if they could get
a job?

Mr. JoHNSON. Who would work?
Senator BLACK. Yes.
Mr. JOHNSON. The thought I have in mind is a general thought.
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Senator BLACK. Do you know ary in Shreveport that have been out
of a job that you believe would work if they could get one?

Mr. JOHNSON. I know lots of them; yes.
Senator BLACK. Did you see a lot of them walking around there in

1929, 1930, 1931, and 1932 with frayed collars and worn-out clothes
that looked to you like they were in bad shape, that you knew had
worked and wanted to work?

Mr. JOHNSON. We have had a lot of loafers always.
Senator BLACK. I am not talking about loafers. Am I to under-

stand that you think that everybody out of a job is a loafer?
Mr. JOHNsON. No, sir.
Senator BLACK. Did you see anybody down there, do you know

anybody that has been without a job, that you think is a decent
enough man that he would work if he could get a job?

Mr. JOHNSON. I know a lot of people would like to have jobs.
Senator BLACK. A lot of them?
Mr. JOHNSON. Yes, sir.
Senator BLACK. Then you do not mean to say by that that you

think that most of those who have been out of a job-
Mr. JOHNSON (interrupting). Maybe that is not properly worded,

because it covers, the way that reads there, covers everybody that is
unemployed. I do not mean it that way.

Senator BLACK. You did not mean, of course, to leave the impression
that you thought the reason was because they were worthless?

Mr. JOHNSON. No, sir. That covers everybody, the way that
reads there-it more or less covers all of the unemployed.

Senator BLACK. Then you do favor whatever is necessary to be
done, while you disagree as to the methods, to employ people in
useful work.

Mr. JOHNSON. Absolutely. To employ people constructively. I
certainly do. I see that I said here, "In many instances they have
never worked."

The second class is a class of national manufacturers and industries,
who are able to profit by the code in that they are a few in number
and able to agree and put their prices high enough to warrant a
profitable return, regardless of wages or hours. But, in the cases of
thousands of smaller businesses, this cannot be done. Personally, I
am employing more people in 2 grocery stores than some of the chain
stores do in 8 or 10 stores together. I am paying a higher wage than
the code prescribes and operated last year at a loss trying to comply
with drastic rules and regulations. It is my hope that the Grocery
Code will be modified or done away with entirely, rather than made
more strenuous.

Another reason I am against the N. R. A. is because it is somewhat
like the prohibition law. Prohibition did not prohibit, but created a
lot cf bootleggers who reaped tremendous profits from the sale of
illegal liquor. The N. R. A. codes have created many lawbreakers,
the best evaders reaping most of the profits. Those abiding by the
code therefore are paying for their honesty and loyalty in the loss of
profits.

Since the provisions of the code are so unpopular, they are therefore
unenforceable, and any law which is not enforceable and applied to
everyone with the same degree of enforcement, is unfair and injurious
to the country and violates the American principle of equality and
justice to all alike.
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As mentioned once above, many employees are against hour,; and
wage provisions of the code, because these provisions have tendencies
to bring all services down to the miinimum and take away their
initiative, putting them in a position where they can see nothing
ahead but a little remuneration for a little effort on their part--the
ambitious find industrious will be held back by the ones who believe
in getting by with a minimum of effort in a minimum period of time
at, a mimnium basis of pay.

The logical development in any code of fair competition, particu-
larly for the retail trade, is the eventual elimination of free competi-
tion, initiative, resourcefulness, and the placing in lieu t.iereof a
group of robots, with the result that the public suffers with higher
prices, poorer services, and buying qualities. One of the most
profitable and outstanding principles of the small businesses is indi-
viduality and p(,irsonal service. These two fundamentals have helped
a great many small concerns to successfully compete with the larger
chain stores, but under the code regulations these elements are being
(riven out of small business, which will inevitably result in the
Nation's business being completely monopolized by the larger busi-
nesses. 1 wish to mention again that the hours and wages are not
the most objectionable features of the code, but rather the imposition
of having the added burden of trying to make business fit the rules
and regulations down to the most mimte details of law drafted by
the composite minds of men who know nothing whatsoever about
retail business or the working conditions. I want to makeo iyposi-
tion clear to the Government that I did not make this trip to Wash-
ington for the sole purpose of contending and finding fault, but I felt
it iiy duty, first for self-preservation, and second for the best interest,
of my country, to give you some facts in the case as having been
experienced, personally, in conducting my business, which is repre-
sentative of small businesses individually owned.

When I received a wire from Congressman Sandlin that he had
arranged for me to appear before the Senate committee I only had a
few hours' time in which to prepare my statement. During this time
I telephoned several wholesale and retail concerns dealing in food, that
I was going to Washington to appear before the N. R. A. Senate
committee and asked them to write their views regarding N. R. A.
activities. Letters are hereto attached from several concerns in our
city for your consideration.

I assure you it is my desire to cooperate with the Government in
any .plan for recovery, unless is destroys my business and my life
earnings,

Senator BLACK. How much was your total business last year?
Mr. JOHNSON. 1 think about $480,000.
Senator BLACK. What was it the year before?
Mr. JOHNSON. It was less than that.
Senator BLACK. How much less?
Mr. JOHNSON. I do not remember. I do not recall how much

it was.
Senator BLACK. What is your best recollection?
Mr. JOHNSON. My business last year was, I would say, about 20

percent over the year before,
Senator BLACK, What was it the year before that?
Mr. JOHNSON. I do not remember the year before that. I will say
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that my business now is worse than it was the same time a year ago.
My business dropped in January, February, and March.

enator BLACK. And last year it was 20 percent more than it was
in 1933?

Mr. JOHNSON. It was not the increased volume, it was the increase
in prices.

bopator BLACK. You believe it was wholly because of the increased
prices?

Mr. JOHNSON. Yes, sir.
Senator BLACK. What was it in 1933 as compared with 1932?
Mr. JOHNSON. I do not remember that off-hand.
Senator BLACK. Can you send us a record of your business each

year from 1929 to 1934, 'inclusive?
Mr. JOHNSON. Yes, sir.
Senator BLACK. The total amount.
Mr. JOHNSON. Yes, sir.
Senator BLACK. You are running the same number of stores?
Mr. JOHNSON. The same number of stores, except that I had a

liquor department last year which ran it up I imagine $75,000 or
$80,000. I added a liquor department in one store.

Senator BLACK. And as I understand you, your stores are in the
part of the city where the people are worth the most?

Mr. JOHNSON. The best class of trade.
Senator BLACK. The richest people in town?
Mr. JOHNSON. Yes.
Senator BLACK. And your business did not go down in comparison

to the business in the poor communities in Shreveport?
Mr. JOHNSON. My business did not go down as much as some of

the business did in the smaller communities, but I will say this, to
help you with your point there, that these E. R. A. workers have
spent-those that swept the leaves that flew back, the smaller mer-
chants profited considerably by that, where I did not, because those
people were not trading with me. It did help the smaller merchants,
thelittle chain stores,

I wish to file the following letters in my testimony, which I men-
tioned in my statement:

Leon Johnson, grocery, market, bakery, delicatessen, Shreveport, La.

Average chain
Leon John- op eating ex.

son'soperating copnslie as
expense for the the oadbg

year 1934 thre of

Research

Percoui Pereest
Pay roll ............................................................... 10.6 & 9
Rent ......................................................... 2.7 2.3
Advertising ................ ........................ ........... . 7 .65
Depreciation .................................................. .. .1 .6
Supplies .................................................... .. .5 .7
Phone, light, heat, water power, and refrigerator ......................... .2 .75
Repairs and maintenance ........... .. ................................... . I
Professional services ................................................... .15 .06
Insurance.................................................... 3 .25
Taxes . . .......... .................................. 7 .2
Freight , drayage, and trucking ......................................... 1.13 .4
Other expenses ................ .................................... 2 .95

Total expenses................................................... 21.68 16.7

In addition to these advantageous figures the national chain stores' buying
powers gets an additional advantage over these figures,
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DAIRYLAND,

Mr. Lcoa Joswson, Shreveport, La., April if, 1933.

Shreveport, La.
DEAR MR. JOHNsON: I was informed by Mr. Harry Booth, local attorney,

that you were going before the Senate committee in Washington In regard to
the fesibility of working under the National Recovery Administration code.
I would like to take this opportunity of setting forth a few facts pertaining to
the way it works in xgard to the milk and ice-cream factories, and the burden
it has caused both men and the company where it was tried to be worked.

1. When it was first put into effect, we operated 100 percent on the National
Recovery Administration code without paying but very few minimum wages,
in fact, practically every one of our 54 employees were well paid over the mini-
mum wage, and on some instances did not work the maximum amount of hours.
During the time that this was operated, we were compelled to work an 8-hour
ghift on our vaults, which you know is Very impracticable, because going in and
out of refrigerated vaults not only puts a hardship on the men that are checking
these vaults, but also puts a hardship on the company, in that it takes more
fuel and electrical current to refrigerate these vaults because of the refrigeration
that Is lost in opening the doors.

2. The next act that I would like to bring out is that where we had quite a
few of our employees that were well satisfied with their working arrangement,
one or two were not satisfied, and were continually causing the other employees
to have to do more work and keeping them in an unsettled state of mind, thus
handicapping all work to quite an extent. After making a thorough analyzation
of our problem, I talked to the field man here in the city for the National Recovery
Administration Department, and told him that there were certain jobs here at
the plant that it was practically impossible to continue working according to the
National Recovery Administration set-up. At that time he told me there had
been another ice cream company In the city that worked according to the code
for about 60 or 90 days, and at the end of this time, came to him, not only in
oral conversation, but in writing, and stated that it was impossible for him to
stay in business and continue on this set-tip, therefore he was discontinuing same
effective that date, and to my certain knowledge this company did same, and I
would like to point out, making it very unfair for companies that tried to work
it to a certain degree of regularity. I also stated to this field man at the time I
talked to him that our salaries were well above the scale set up by the National
Recovery Administration Department, and that we did not dock men when
they were sick or when they wanted to be off for a few days pleasure trip, and
tuat if I continued to try to work the National Recovery Administration schedule,
I would have to start docking when the man was sick, also when the man was off
for pleasure, and that I would come back to my plant and tell my men that
owing to the fact that we were going to live up to the letter of tie National
Recovery Administration code that from now on they would not be paid when
they were off on account of sickness and that they would not be paid when they
were off for a few days' pleasure trip.

This Representative at that time told nm that he did not think that was neces-
sary as it might be better to continue along the same line that we had been working.
I stated to him that if that was the way he looked at it that I would be glad to come
back and take down my "blue eagle" which I had at that time, thus causing a
more contented bunch of employees to work with, and thus enabling my company
to put out a better product with these employees than we had done heretofore.

Ilhope that I have pointed out these facts with an unbiased opinion. I merely
want to show just how it had worked in a plant that is a combination ice-cream
and milk plant, which gives a certain degree of service for 25 hours during the day.

Yours very truly,
SOUTHWEST DAIRY PRODUCTS Co.,
CECIL W. WATSON, Manager.

K. C. S. WHOLESALE Dru Co.,

The Honorable LEON JOHNSON, Shreveport, La., April 12, 1985.

President Leon Johnson Store, City.
DEAR FREND): After our telephone conversation you stating that you were

going to Washington, D. C. to appear before the N4ational Recovery Adminis-
tration Board for a hearing I thought that I would take the liberty of writing you
my views on the National Recovery Administration and its workings.
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I have been in the drug business for the past 25 years, owning and operating
retail and wholesale drug stores in Louisiana, Texas, and Florida. In all my
25 years of business, I have paid my employees at least from 111 to 25 percent
better wages than they were receiving for similar work in other stores. amn at
present employing about 37 people, their wages and hours conforming to the
National Recovery Administration code board wages. I do not feel that I should
cut the wages of mry help- I much prefer to close my doors and retire from business,
as in ;ny estimation the Rational Recovery Administration and its workings have
raised the cost of living of the working people 50 to 100 percent, groceries being
especially high and rent rising all the time. I am unable to see where the National
Recovery Administration has helped anyone.

I am an independent operator, both retail and wholesale, operating under 4 or 5
different codes. These dues, taxes, extra help and foolish regulations of my busi-
iess by the code, has kept me from earning any better than a 2 percent oil my
volume of business. I can only see that I am staying in business for the sole
benefit of keeping my employees working, helping them to pay for their homes
and feeding their children. I, personally, could easily make from 4 to 6 percent
on my capital invested in other lines.

We are being continually harassed by the big interests; and by the big interests,
I mean big manufacturers having connection with other drug trades-similar to
Liggett's and Walgreen and Owl Drug Chains--whereby they are giving much
better discounts, free goods, advertisement allowances, clerk's P. M's and any
other subterfuge that they can use to put an independent operator like myself out
of the drug business, thereby eliminating the last line of their competition. They
pay their druggists from $18 to $20 per week. We pay ours a living wage from
$35 to $50 per week, including managers.

I have at several times taken this discrimination up with the manufacturers
selling chain interests and refusing to sell me, even in carload lots, cash on the
barrel head, as we have plenty of cash to purchase merchandise with; but daily
we are refused by certain manufacturers because we do not belong to certain
organizations, buying clubs, or because we are too stiff competitors to some of our
chain-store interests in "his city.

If present conditions are not remedied by doing away with the National R@-
covery Administration, and letting business run its own-being built upon fair
competition and fair trade practices, I can only predict that the working public
will be slaves to certain big interests, in these United States, that are acting like
octopuses, grabbing and holding and destroying the individual business men,
compelling him to retire and have his children work for $10 per week.Yours very truly, K. C. S. WHOLESALE & RETAIL DUo Co.,

L. J. BAUMAN, President.

KALMBAcH-BURCKETT CO., INC.,
Shreveport, La., April 11, 1935,

Mr. LEON JOHNSON,
Shreveport, La.

DEAR LEON: On previous occasions I have talked to you at length as to the
merits and demerits of the National Recovery Administration. You are aware
of the fact, that several weeks ago we were hi-jacked by this outfit. When I say
'hi-jacked", I really mean hi-jacked.

I will endeavor to outline to you how this all came about:
For several years we have employed a night watchman on part time basis at

our plant on Dalzell Street. His duties were to watch our plant only on the
outside, and for the prevention of fire, there being several other industries in this
neighborhood for whom lie performed the same duties. It was customary that
we prorate his wages. Our portion of this expense amounted to $9 per week.
What the other plants paid I am not in a l)osition to say, nor did I ever attempt to
ascertain, feeling sure that their part was equal to, or more than ours.

This job has been held by 5 or 6 different parties, and in each case they
accepted the job on the same basis as their predecessor, that is watching all
plants in the vicinity, and receiving their pay from each establishment. When
the last man took the job, he was aware of the duties of the night-watching job,
as he had substituted on several occasions.

Bright and early one morning, a letter arrived from the National Recovery
Administration headquarters at Shreveport, advising us that we had violated
the rules and regulations of the code with reference to hours and wages governing
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the job of night watching. This almost floored us, as we were under the im-
pression we were abidig by all the rules. . . - . .

I made a visit to Mr. Hickman, the managing director I believe, explaining
our position to him. After a long and thorough discussion, I-thought I h:9
made our position clear to him. He lead me to believe that our contention was
right and that the complaint would be canceled or dropped. Now, about 3 or
4 weeks later, a youngster about 21 or 22 years old bldw into the office late one
afternoon and raised "hell" with me. His attitude was that we were a bunch
of crooks, and had abused and robbed our night watchmen. I stood as much
of his abuse as I thought necessary, then I proceeded to give him a nice "cussing
out", after which he changed his tune and behaved himself more like a youngster
of his age should have, going out on his first job.

He demanded of us that we go back to the date of the signing of the Mixed
Feed Manufacturers Code, and psy this man the difference between $9 per week
and $14 per week as prescribed by the code. Also that we pay this man time
and one-half for all overtime, claiming we had worked the man 77 hours per
week, and that the code called for only 56 hours per week. I flatly refused to
comply with this demand. After much discussion, I was unable to convince
him that we were within our rights. Finally, we decided to go before the Board,
composed of three gentlemen here in Shreveport, and let them make a decision
in our case.

Well, if you have ever played cards or shot dice with a bunch of crooks, you
knew the cards were stacked against you before you even started. As far as the
board, you are well aware of the attitude taken by these gentlemen of the board.

To make a long story short, I paid, or rather agreed to pay this man on the
basis of the National Recovery Administration demand, but not until after
having been advised by my attorney that it would be cheaper to be "hi-jacked"
by the National Recovery Administration than to fight it out in the courts.

Now, Leon, I think the National Recovery Administration, or at least the
present set-up is the most unjust, unfair, and the most damnable insult to the
intelligence of the business men of the United States that I have ever heard of,
and unless something is done to prevent this bunch of hi-jackers from destroying
the principles of the country, all of us little fellows will wind up like the poor
farmers are out in the section of the country where the sand storms are raging
today, and that is on the relief rolls,

This firm has been in business in Shreveport and doing business in the surround-
ing territory since 1906, and during all these 29 years we have always endeavored
to take care of our employees, and treat them fairly and justly.

During the period of the depression, we have kept our organization together,
not discharging anyone, even though we could have operated with half the force.
Our employees have been with us from 1 to 29 years, and as far as I know are well
satisfied with the treatment dealt out by us.

Now, Leon, in my opinion if this country ever expects to come out of this
depression, the gang up there in Washington will have to divorce themselves
from unionized labor and the bunch of foreigners who do not want to work or
want anyone else to work, and the sooner they realize this in Washington, and
allow industry to go back on the old basis, that is handling their own problems,
the sooner prosperity will return.

Hoping that your trip to Washington will be beneficial, as well as a pleasant
one, I am

Yours very truly, W. . KALMBAC.

THE HicKs Co., LTD.,
Shreveport, La., April II, 1985.

Mr. LEON JOHNSON,
Shreveport, La.

DEAR MR. JOHT4--
' 
- am very glad to learn that you are going to appear

before a boar(. in Washington with reference to complaints arising under the
cg-'lations 0! the National Recovery Administration. Feel that it will be helpful

to the board to have a man, who is familiar with the difficulties of providing pay
rolls for "small" businesses appear, and I am taking the liberty of writing you
about some experiences I have had, in the hope that some of the facts contained
in this letter can be presented to the proper authorities.

In June 1934 we were notified that a complaint had been filed against us, and
were directed to submit a sworn statement showing our pay roll and hours,
which we did. This statement showed certain violations as to hours, which we
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immediately corrected, and which violations had occurred without the knowledge
of the management, and with no intention to violate the regulations. In all
eas our rate of pay was higher than the code minimum, and the finding showed
violation only as to hours.

Based on our pay roll we were required to pay 11 employees about $500, and
we made this payment in spite of the fact that these employees stated that they
had no complaint against the com pany, and would have preferred to continue
working on the basis they were working, knowing that the company was carrying
life insurance for their families, and knowing that we paid full time when they
were sick.

We opposed the payment of this overtime on the following grounds:
1. That the business had been fair to it employees in every respect.
2. Were paying more than the code minimum.
8. Were paying full time when employees were sick.
4. Were carrying free for their benefit iife insurance.
6. In an emergency we had always come to the financial assistance of our

employees without hesitation.
EL Were carrying a surplus organization.
We pointed out, also, the fact, that we had in August of 1933 voluntarily

ineissed our pay roll about $700 per month, and that we had been responsible
for the organization and operation of several small industries in our city that
had contributed to some extent to at least maintaining employment, and to
some extent increasing employment.

All of these facts were presented to the local adjuster, the local board, the office
of the administrator in New Orleans, the labor compliance officer in New Orleans
and the State board, and we know of no instance where the board question arose
as to this company having been fair to its employees. It was shown that we were
paying more than the minimum; that we were caring for our employees when
they were sick; that we had maintained the maximum organization during tile
depression and that we were providing our people with insurance free of charge.

We do not criticize in any respect the officials or boards, who passed on our
case, for the reason that their actions were apparently limited to decide whether
or not we had technically violated the law. We were unable to get before any
organization or individual, who seemed to have the authority to pass upon the
question as to whether or not we had treated our employees fairly, and that it
would be better for us to continue in the future as we had for the past 60 years,
by taking care of our people in good times and in bad times.

I feel that to have the situation continue as it has been going on, will result in
a more selfish attitude on the part of the employer. The tendency is to feel that
if the National Recovery Administration is going to take an arbitrary, technical
attitude, the employer might as well do the same; pa in all cases the minimum;
get along with as few employees as possible, and feelno responsibility to them,
except when they are working. This is not the attitude that employers should
take, but I believe that it is the attitude many arc being forced into by National
Recovery Administration enforcement.

I think we need in every State a board of intelligent people, who will have the
authority to decide the question as to whether or not an employer is fair to the
people working for him, and whether that employer has done, and is doing, his

Wart to contribute to the pay roll of his community. I do not believe the National
recovery Administration can fairly and successfully be administered under the

present plan. I think this Board ought to have full power to decide the question,
and further that it should be empowered and instructed to make an employer
who Is a chiseler and unfair to his employees, tee the mark. In the same wayf
think this Board should have authority to protect the fair employer against
riduculous and technical complaints.Yours very truly, (Signed) J. 1I. BaowN, President.

THE FRANK GRocERY Co., WHOLESALE,

Mr. LEON JOHNSOm, ~Shrevepori, La., April 11, 1935.

Shreveport, La.
DMAR SiR: : As we understand that you are to have the privilege of testifying

before the Senate Finance Committee in connection with that committee's con-
sideration of the National Industrial Recovery Act, we wish to express our humble
opinion that the operation of this law has oppressed the small independent mer-
chants throughout the country and has further assisted the large national corpo-
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rate chain organizations in tightening their monopolistic grip on the trade of the
entire country, moat particularly in our line of business.As 'you know, we have been operating here for a period of 1l years and have

always employed a large number of people. We are also more or less affiliatedwith and are in close touch with all of the independent merchant throughout

this section of the country, and are most vitally interested in the welfare and
success of the independent merchants because the existence of our company
depends entirely on the success of the independent merchantsWeecite for instance, one local company which in 1933 was operating 11 retaIl
stores in this city and deriving a small net profit from theIr operations. After
being forced to comply with the requirements of the National Industrial Recovery
Act that company's operation immediately showed heavy losses each month.
and after oeratin in n compliance with that law for a few months it became neces-

sary for them to discontinue 3 of their 11 stores to avoid sustaining such losses
that they would have been forced out of business. In closing these three stores a

number of eople were immediately thrown out of employment and the final

result of that company's operations under the National Industrial Recovery Act

was that they actually had less people employed early in 1934 than they had

before that act became effective,
We have noted that the large corporate chain systems have taken great interest

In the National Industrial Recovery Administration. Locally they seem to have

found in this a weapon with which they could kill their smaller local competitors,

and they have apparently done everything possible to accomplish this purpose.

Insofar as enforcement of the labor provisions of the act are concerned, we have

found that a premium has been placed on dishonesty and disloyalty on the part

employees. Wc have had no difficulty with our own employees and our company

has had no experience in this respect, but we do know of numerous cases ofem-

ployees who had been discharged by various companies for dishonesty, Ineffi-

cecy, or other such causes, immediately through a spirit of revenge filing com-

plaints with the compliance officers against their former employers, making affi-

davits to statements which could not be substantiated but having these state-

mets sworn to by two other disgruntled ex-eiployees of the same company,

and in such cases these employers have been unmercifully harassed by the com-

plia ncr officers,Our company has always tried to pay employeesnes lng was. Prior to the

effective e of the National Industrial weovery Act we were paying our ordinary

labor, or those employees who draw the least pay from us, the exact rate of pay

that was specified as the minimum for our industry, and in our particular case

was not necessary for us to increase the pay of even the lowest in order to comply.

We also, throughout the depression, undertook to continue our employ ees on the

pay roll, notwithstanding the fact that this made it nc~ssary for u~s to carry
several employees for a period of several years when we were not justified in doing

so, and notwithstanding the fact that during tlat time we were sustaining heavy

losses in our business.
From our observation and experience so far, we are of the opino that the

National Industrial Recovery Act oppresses the small independent business and

favors big national companies and chain-store organization, who are fast getting

a monopoly on the business of the Nation in many lines of business.
It is our hope that his act, at least in its present form 1 will not he continued, and

that, furtherire, even if continued, it will not be applhd to such lines of business

as ours.
Yours very truly,

FRANK Gaocigav Co., INc.,
By fo. L. BniaSo N, Treasurer

STATEMENT OF IRVING C, FOX, WASHINGTON, D. C., REPRESENT-
ING NATIONAL RETAIL DRY GOODS ASSOCIATION

(The witness wa o firs. duly sworn by the chairman and testified

as follows:)
Senator GEoRE (acting chairman). How much time do you desire,

Mr. Fox?
Mr. Fox. About 20 minutes, I should say.

119782-3&-w6-



,882 INVIOSIGATION ,OF , TIOAQ I RECOVERY ADMINISTRATION

ISenator GEORGE. We-are not making very much progress. We
will ask you to be as brief as you can. You represent the National
Retail Dry Goods Ass6ciation?

Mr. Fox. I represent the National Retail Dry Goods Association.
Senator GEORGE. All right; you may proceed.
Mr, Fox. Our membership distributes a volume of consumers'

good of about $4,000,000,000 annually, and are located in practically
every State in the Union.

At a recent convention of our association, a resolution was adopted
approving the extension of the National Industrial Recovery Act
during the period of the depression, which we consider still exists,
but for no longer than a period of 2 years, with certain modifications.

We have a feeling that the full benefit of the National Industrial
Recovery Act was not realized because of the propensities, almost
obsession, of the administration of the N. R. A. for price fixing. We
feel that th3 devices for fixing prices and the maintenance of high
prices have been a wall in the progress of restoration of volume of
business to provide employment for those who have been unemployed.

I have a chart here which we have prepared, showing the direct
relation of high prices to volume, which I desire to submit for the
record.

(The chart referred to is on file with the committee.)
4Senator COUZENS. Do you mind an interruption?
Mr. Fox. Not at all.
Senator CouzENs. May I ask you if you have had any difficulty

with the multiplicity of codes in retailing?
Mr. Fox. We have had difficulty; yes. Those difficulties, we hope,

are gradually being eliminated by administrative action. We have
had difficulty with respect to assessments, with respect to the attempt
of industries to impose their provisions to assess retailers on account
Of operations which are necessary to the conduct of their business,
incidental to the sale of merchandise.

Senator COUZENS. How many codes have your retailers had to
subscribe to, do you know?

Mr. Fox. A great deal depends upon the organization itself; but
there has been, as far as our members are concerned-some of them
have been obliged to operate under six or seven codes. A few
under a greater number of codes.

Senator COUZENS. Would that apply to the large department
stores too?

Mr. Fox. That applies to the large department stores particularly.
Senator COUZENS. Do I understand you to testify that they have

to subscribe to six or seven codes and to the maintenance of six or
seven codes?

Mr. Fox. They do.
Senator CoUzENs. And some more than that and some less?
Mr. Fox. Some more and some less, depending on the size of the

organization.
Senator CouzNs. Do you justify that?
Mr. Fox. No; we do not.
Senator CLARK. There was a gentleman in my office the other day

who stated that he was under nine different codes in various items
constituting only 11 percent of his business. Do you know whether
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or not that is an abnormal case or a fairly common practice, even in
the hardware business?

Mr. Fox. That is a common practice, particularly with these
various industries who are attempting to impose these assessments on
retailers where they are permitted to do so. The little hardware man
has had a problem with regard to that, because the construction
industry insists upon assessing the hardware dealer and other retailers
for the services which a technical man or a handy man might render
incidental to the general business that he has always done. It is an
unjust and unreasonable thing and should not be permitted.

Senator CLARK. They enforce collection of these charges or threaten
to take the Blue Eagle'away.

Mr. Fox. They enforce them in many ways. Many ways are
,even more radical than that.

Senator BARKLEY. Let me ask you as a practical man, where a
store is a store of an omnium gatherum of everything manufactured
by different groups and different industries, how can you have codes
set up for those branches of the industry without having a store-
keeper handling all of these products under the different codes by
manufacturers of all of these things? What is the remedy for it?

Mr. Fox. The control of the fair trade competitive practices in
retailing is not so objectionable, because there is some justification
and necessity for it. The abuse is in the activities incidental to
retailing itself. If a retailer sells jewelry as well as other commodities,
and he sells groceries, there is no reason why lie should nC observe
the competitive practices in those retail codes. There is every reason
why he should not be assessed for the support of their code authorities,
why he should be assessed simply on his main line of business, because
there ought to be a certain number of members in any industry to
support the code authority without attempting to collect from every
member of industry who might do some part of that business.

Senator BARKLEY. Aside from the assessment matter, which I can
-understand and which complicates the situation, it would be impossible
to have a code just applying to the department store, for instance, or
the hardware store, or any store that handles a variety of things made
by different industries. It would be impossible just to have him all
under one code, would it not?

Mr. Fox. Yes; it would be for competitive reasons; and there is
not, as I say, any particular objection to operating under the fair-
trade practices of codes if any retailer does a substantial business
under various codes. We have never objected to the department
store being under the same trade practice of the Drug Code or the
-Jewelry Code if we have a jewelry department or a drug department;
but we do say that if a small retailer incidentally sells a little jewelry,
he should not be bothered or harassed. It is a matter of degree.

Senator BARKLEY. It is largely a matter of administration, is it not?
Mr. Fox. It is largely a matter of administration.
Senator BARKLEY. You cannot set up all of those metes and bounds

in the law.
Mr. Fox. No; but I think the law can and should state that it sets

up a single assessment.
I Senator CLARK. The overwhelming majority of your members are
,engaged solely and purely in intrastate business, are they not?
Mr. Fox. that depends on the final decision as to what is and what

is not intrastate business.
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Senator CLARK. Most of your members sell a very small proportion
of their goods across the State lines, do they not?

Mr. Fox. It depends upon their location.
Senator CLARK. I understand if they hap pen to be located in a

city right close to a State line, they might selcertain things by mail
across a State line.

Mr.,Fox. And by delivery.
Senator CLARK. But the overwhelming majority of you members

are engaged solely within the limits of a State and are conducting
business solely within the limits of the State; are they not?

Mr. Fox. I should say so.
Senator COUZENS. And in spite of that, you desire renewal of the

code?
Mr. Fox. We do. We feel that the administration of the National

Recovery Act has gone far afield in the purposes of the act and the
intention of Congress. We find among codes miniature Capper-
Kelly bills. Fortunately, not many of them were approved; some
of them were. We find vestal bills incorporated in codes for the
elimination of style piracy; and this in emergency legislation is for
one purpose only, and that is to promote more business and more
employment. These things of necessity do just the opposite.

Senator BLACK. You mean that you are against the Capper-Kelly
bill?

Mr. Fox. We are against the Capper-Kelly bill and always have
been.

Senator BLACK. You are against that provision of the code which
fixes a minimum price?

Mr. Fox. No; we are not. The Capper-Kelly bill was a resale
price maintenance bill rather than a limitation of minimum price.
We feel that the act itself or the amendment to the act does not control
price fixing but leaves it just as wide open as it always has been.
Price fixing has been direct and indirect. The indirect methods of
price fixing through price-listing provisions and open-price associations
are more dangerous than the direct price fixing.

Senator BARKLEY. What would you do about a situation where
under the codes wages have been increased and hours have been
reduced so that the cost of the manufacturer is greater than it would
otherwise be? Would you eliminate all floors as they call it, or all
provisions against selling below cost?

Mr. Fox. We would not. Our proposal is to amend the present
act so that it shall read:

That such code or codes are not calculated to promote or sanction the creation
or maintenance of a monopoly or monopolistic practices destructive of fair com-
petition; and are not calculated to eliminate or oppress small enterpises, or to
discriminate against them- and are not calculated to promote or sanction devices
for fixing prices such as all price listing provisions, standardization of or elimina-
tion of cash and quantity discounts, classification of customers, and any .ind all
fixed differentials for such classifications; or regulation of delivery charges, or
the fixing of resale prices by manufacturers or wholesalers or distributors; and
are not calculated to control or limit production or distribution excepting produc-
tion or distribution of natural' resources, and nothing in said code is designed to
or does suspend any of the provisions of the antitrust laws of the United Sttes
excepting to such an extent as to permit devices for controlling prices In a proved
emergency to prevent predatory price cutting and to permit establishing of
"loss limitation" provisions without profit content.
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Senator CLARK. Thai, makes it discretionary with the Adminis-
trator, does ii riot?

Mr. Fox. No, sir; it does not, because you limit the right of the
Administrator to fix minimum prices in proved emergencies which
have no profit content; in other words, which are at cost, and we do
not believe that at this time anybody should be permitted to sell
below cost, and we do believe that predatory price cutting at this
time should be limited at any rate to a floor such as in the retail code
which fixed a minimum price at the net invoice cost plus 10 percent.

Senator CLARK. When you say "practices which are calculated to
create monopoly", who is to determine whether they are calculated
to create monopoly or not?

Mr. Fox. I go on to specify them.
Senator CLARK. But the Administrator is to do the calculating,

and General Johnson insisted that price fixing did not tend toward
monopoly, and if the Administrator took that view, under the lan-
guage employed here of the practices calculated to create monopoly,
he could sanction such prices as Pittsburgh-plus and such other things.

Mr. Fox. If you specifically exclude the provisions in codes of such
elements as I have listed here, there would be very little chance of
doing it. These are the devices by which it is done.

Senator CLARK. In my opinion it would be as discretionary with
the Administrator as it is now.

Mr. Fox. I doubt it.
Senator CLARK. In other words, you have written a stump speech

instead of a law.
Mr. Fox. No; I doubt it very much, because it specifically prohibits

these devices which have been used for price fixing. When you say
that in an emergency, a minimum price may be fixed without profit
content, that means the cost of production, and that is not price
fixing.

Senator BLACK. Why should we not add to that, if we adopt that
feature, why should we not say that if they have a floor, they should
also have a ceiling. Fix both a minimum and a maximum price, or
should we leave the sky as the limit without any ceiling over the floor?

Mr. Fox. I think the consumer takes care of the sky.
Senator BLACK. How can he if you fix a price at all?
Mr. Fox. The consumer won't pay for merchandise, and it is quite

apparent from the trend of events that the consumer won't pay for
merchandise if it is too high, if it is beyond his reach.

Senator BLACK. Some of it he has to have anyhow.
Mr. Fox. Unless he must have it.
Senator BLACK. I am referring to the things you are talking about

that he has to have; sonic of them he has to have, doesn't he?
Mr. Fox. To a certain degree, yes; eventually he has to have most

of them.
Senator BARKLEY. Have you a prepared statement there?
Mr. Fox. I have proposals for amendment or modification of the

present. amendment.
If you will look at the situation that the Government places itself

in when it indulges in permission to fix prices you will find that it is
working at cross purposes with itself. The Federal Housing Admin-
istration, for example, is doing everything possible to induce people
to build. The little home owner is asked to build, and yet if you look
at the report issued by the Research and Planning Division of N. R. A.
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ou will find that the weighted average of 20 building materials is as
igh as they were in 1927 or 1928 and 1929; even higher.
What is the inducement to build? A man whose income has been

depleted is asked to pay prices for materials that are as high as or
higher than they were before the depression.

We ask that the discount provisions be eliminated from codes and
code provisions and credit provisions. The Government is anxious
to hel the smaller merchant and smaller manufacturer in his financial
situation and in his credit conditions, and yet we find the contrac-
tion of credit by fixed credit terms in codes. We think all of that is.
wrong, that it should be left absolutely open.

If a manufacturer or a wholesaler can afford to extend credit to
its customers, he should be permitted to do so and it should not be
made illegal for him to extend credit.

The argument is used that the big merchant is against these pro-
visions because it is advantageous to him in his so-called "bard buyingoperations." That is not true. The large merchant has a habit of

taking care of himself. The complaint against these limitations of
credits and discounts comes from the small merchant. The manu-
facturer has no choice, he cannot extend credit and he cannot extend
his discount period, it is illegal for him to do it. If the small man
cannot pay his bill, there is nothing for him to do except to lose the
discount. Formerly a manufacturer could say to a customer that he
has been doing business with for 20 years, " A I right, send me a post-
dated check." Now he cannot do it; it is illegal ,

You see, all of these things have restricted the fulfillment of the
possibilities of the Recovery Act. I think the act itself was a good
piece of law, but the restrictions that immediately were hedged
around it, we think, militated against its full and complete success.

Senator KINo. Do you agree there should be quantity discounts?
Mr. Fox. We believe that there should be quantity discounts

allowed where they are available to all under like terms and condi-
tions. We do not believe that codes, as a few codes have, should have
classification of customers. Classification usually consists of mail-
order houses, chain stores, department stores, and other retailers.
In some instances with the discounts fixed, differentials fixed in favor
of the larger organizations, and we say that is all wrong, it should not
be permitted in codes. Why they were ever approved in codes, we
cannot see and we find manufacturers operating under them. Surely
there is no argument in favor of a thing like that and yet we find
them going into codes.

We do feel that the administration of N. R. A. should be a little
more careful about what they do. Here is a proposal on today in a
code standards of health and employment, in which N. R. A. is now
going to go into the regulations for the buildings in which industry is
engaged, the standards of construction. I do not believe the legal
division of the N. R. A. has given a thought to what this is going to
do to existing laws and to existing mortgages.

Senator KNG. Is that a new proposition?
Mr. Fox. That is a new proposition, evidently; one I have not

seen before, at any rate. The number of outlets, the number of
elevators, fire stair. The N. R. A. going into these things. I say
they are going far afield.

Senator BARKLEY. What is that document from which you are
reading?
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Mr. Fox. This is a notice of opportunity to be heard in one trade
for which the standards have been approved.

Senator BLACK. What trade?
Mr. Fox. This one happens to be the optical retail trade.
Senator BARKLEY. And they regulate elevators? '
Mr. Fox. Yes, fire doors, exit doors. A building of more than two

stories in height shall be provided with at least two exits. This will
affect many leases. I do not think the N. R. A. has even given a
thought to that; mortgages are affected by this.

Senator CLARK. What would a man do if the Optical Retail Code,
for instance, required one type of elevator, and the Jewelry Code
required a different type of elevator, and the dry goods Retail Code
required a different .type of elevator, and a man happened to be
engaged in all of those businesses right in the same building.

Mr. Fox. I wonder. You would have to ask the N. R. A.
Senator BARKLEf. Does that cover the retail or the manufacturing

end of it?
Mr. Fox. The optical retail trade, approved standards for safety

and health.
Senator KING. Does it prescribe the diet of the employees?
Mr. Fox. No, it does not. That is one thing they missed.
Senator BARKLEY. I suppose it goes on the theory that anybody

that needs optical treatment n,)eds as many elevators and fire escapes
as possible.

Mr. Fox. I imagine so. I am just pointing that out to show some
of the things they do are a little bit beyond their province. They are
not careful enough about these things. Industry comes down and.
says "We want this ", and they give it to them. "It is things of that
kind that militated against the complete success of N. R. A.

Senator BLACK. Is not the only answer to that to limit the power of
the N. R. A.?

Mr. Fox. Yes, by the law itself.
Senator BLACK. That is what you favor?
Mr. Fox. That is what I favor, and I have here our complete

suggestions on a modification of the proposed amendment, which I
will not take the time to read, but will submit for the record.

Senator BARKLEY. Have you read the bill that has been introduced
as a basis?

Mr. Fox. Yes, sir; and that is what I am referring to. We are
proposing modification to that bill. To make it an emergency act in
the first place instead of extending it for 2 years. To control the
extent to which administration may approve provisions in codes with
regard to price fixing, credit terms and so forth, and to control and
limit other activities of the N. R. A.

I will submit this to the record.
(The same is as follows:)

BRIEF FILED BY THE NATIONAL RETAIL DRY GonDs ASSOCIATION, THRouGs
ITS COMMITTEE APPOINTED TO CONSIDER THE NATIONAL INDUSTRIAL RECOV-
ERY ACT FOR 1935, Or WHICH FRED LAZARUS, OF COLUMBUS, OHIO, IS CHAIR-
MAN

This committee was appointed in order to formulate a program to effectuate
a resolution adopted by the association, in convention assembled on January 18,
1935 as follows:

Whereas it Is the opinion of the National Retail Dry Goods Association that
the interests of the consumer, employment, industry, and trade are better served
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by voluntry self-regulation of industry and trade than by inflexible legislation on
trade practices and employment conditions; and

Whereas it is apparent that during the present emergency some form of con-
tinued regulation is essential:

Resolved, That emergency legislation providing for a continuance of the general
principles incorporated in title I of the National Industrial Recovery Act should
be urged upon the Seventy-fourth Congress.

The committee recommends to the Congress of the United States that the
present National Industrial Recovery Act, amended as hereinafter suggested,
be c inued.

There is now before the Committee on Finance, Senate bill S. 2445, introduced
by Senator Harrison, which is entitled "A bill to amend title I of the National
Industrial Recoverv Act."

It is the opinion* of this committee that modification of this proposed amend-
ment is essential in order to eliminate certain dangerous trends developed under
the National Recovery Administration which have prevented the realization of
the full benefits possible under the National Industrial Recovery Act, and that
the proposed amendment to that act will not effect the changes necessary to
continue the National Recovery Administration along such sound lines as will in
fact accomplish the primary purposes of the National Industrial Recovery Actitself, namely, to increase employment, establish fair wages, and restore purchas-

ing power to the people.
We therefore recommend the following modifications to bill S. 2445:
1. That section 1 (d) of the amendment hv modified as follows:"(d) This title shall cease to he in effect and any agencies established hereunder

shall ceast to exist at the expiration of two years after the date of enactment of
this Act, or sooner, if the President shall by proclainatioi, or the Congress shall
by joint resolution, declare that the emergency recognized by section 1 (a) has
ended."

The time element of the expiration (late is fixed as of June 16, 1937, regardless
of whether or not an emergency continues to exist, whereas the old act gives the
President the right to revoke the provisions of the act in the event that he de-
termines that the emergency no longer exists. This right should continue for
obvious reasons.

2. That section 3 (a), paragraphs 1 to 6, be eliminated from the proposed
amendment to the act and in the place and stead of section 3 (a), paragraphs 1
to 6, there be substituted the following proposed section 3 (a), paragraphs 1
and 2:

"SEc. 3. (a) 1. Upon the application to the President by one or more trade or
industrial associations or groups, the President is authorized and directed to
approve a code or codes of fair competition for the trade or industry or subdi-
vision thereof, represented by the applicant or applicants, if the President finds
(1) that such association or groups posee no inequitable restrictions on adinis-
sion to membership therein and are truly representative of such trades or industries
or subdivisions thereof; and 2) that such code or codes are not calculated to
promote or sanction the creation or maintenance of a monopoly or monopolistic
practices destructive to fair competition; and are not calculated to eliminate or
oppress small enterprises, or to discriminate against them; and are not calculated
to promote or sanction devices for fixing prices such as all price-listing provisions,
standardization of or elimination of cash and quantity discounts, classification of
customers, and any and all fixed differentials for such classifications; or regulation
of delivery charges, or the fixing of resale prices by manufacturers or wholesalers
or distributors; and are not calculated to control or limit production or distribu-
tion, excepting production or distribution of natural resources; and (3) that noth-
ing in said codes is designed to or does suspend any of the provisions of the anti-
trust laws of the United States excepting to such an extent as to permit devices
for controlling prices in a proved emergency to prevent 1rcdatory price cutting
and to permit establishing of 'loss limitation' provisions without profit content:
Provided, That where such code or codes affect the services and welfare of persons
engaged in other steps of the economic process, nothing in tills section shall de-
prive such persons of the right to be heard prior to approval by the President of'
such code or codes. The P resident may, as a condition of his approval of any
such code, impose such conditions (including requirements for the making of
reports and keeping of accounts) for the protection of consumers, competitors,
employees, and others, and in furtherance of the public interest, and may provide
such exceptions to tnd exemptions from the provisions of such code as the Presi-
dent in his discretion deems necessary to effectuate the policy herein declared.
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SEc. 3. (a) 2. That fair-trade practices proposed for approval in codes of fair
competition which are not specifically prohibited by section 3 (a) 1 of this amend-
ment shall be submitted to interested parties engaged in further steps in the
economic processes of such industry or trade prior to public hearing thereon and
an attempt made to arrive at an agreement on such proposed fair-trade practices
between proponents thereof and the interested parties, in accordance with regula-
tions approved by a governmental agency designated for this purpose."

The National Retail Dry Goods Association, ever since the inception of codes
of fair competition, has vigorously opposed any and all price-fixing devices of
any kind whatsoever. it has, however, advocated such 'loss-limitation" pro-
visions, without profit content, which will nimt predatory price cutting and
prevent competitive practices that enable members of any industry from de-
stroying competitors.

Unfortunately, tle administration of the National Recovery Act by indi-
viduals with diverse opinions on this subject has led to devices being approved
in codes which have, in effect, completely nullified the antitrust oaws. By
means of such devices certain industries have fixed prices and selling terms so
that their members can operate profitably on a considerably smaller volume of
business, thus defeating the very purpose of the Recovery Act and establishing
a complete monopoly in the industry.

We believe that the time has arrived when the act itself should make the
approval of such provisions in codes impossible, and that, with the exception
suggested, the antitrust laws should remain in full force and effect.

Our objections to such code provisions which we recommend be seiial
prohibited under 3 (at) are s follows:

A. Price-listing provisions. This device has been a favorite method of accom-
pushing indirect price fixing. It has been conceded, time and again, by the
majority of industries which have incorporated such plans in their code, that it
was done solely in the hopes of arriving at a fixed price level and that without
such result price-listing provisions would be of no value to them.

The administration first approved price-listing provisions with a waiting
period, then decidedd that the waiting period did result in price fixing and elimi-
nated thle waiting period. It is our contention that it is immiaterial whether the
provisions contain a waiting period before prices become effective or not, since it
still provides a means of avoiding the provisions of the antitrust laws. The method
devised by the members of industry does not matter-the result is the same.

So ieuh evidence has been rsented at public hearings by purchasing agents
and buyers, both industrial ald governmental, with regard to this price-fixing
ndevsice that there call e very little question as to the intent, purpose, and result

thereof.
B. Standardization of cash discounts. This is a step toward price fixing.

because it establishes the principle of joint action by manufacturers to regulate
an important element in the price which experience has disclosed results in hidden
price increases by a large percentage of the industry standardized, and results in
an arbitrary establislunent of terms of sale which usually ignore differences in
credit risk and other variables in marketing conditions that cannot be standard-
ized equitably for all types of sellers and buyers.

In order to obtain the approval of such standardization of cash discount
industry used the argument that it was for the protection of the small retailer or
the small buyer. Nothing could he more ridiculous. Practically all the com-
plaints with egard to the operation of this provision have come from the small
merchant. The large merchant with his cash resources has always sufficient
funds to discount his bills onr the due date and to arn his discount, but the small
merchant often finds himself short of cash and if he uqucsts an extension of time
fur payment so that lie may enjoy his discount, the vbndom, even though he de-
sires to do so, is estopped from extending the time by this standardization pro-
vision is tile code, and the small merchant loses his discount. Formerly it was
discretionary with the vendor and he usually accepted a check dated in advance,
or extended the time of payment.I

This provision has likewise retarded the purpose of the act in that it has com-
pelled many merchants to buy in much smaller quantities, carry much smaller
inventories and has generally *contracted credit.

C. Provisions preventing quantity and volume discounts and rebates. Any
manufacturer should be free to offer quantity discounts as an inducement to
obtain orders of such quantities of his product as will permit him to effect savings
in his cost of production and distribution. Such discounts and rebates should be
open and available to all under similar conditions.
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D. Mandatory classification of an industry's customer and any and all fixed
differentials for such classifications. Strange thought it may seem, there arc
several codes which provide for classification of customers and for the establish-
ment of fixed differentials for such classifications, and usually the classification, as
far as retailer are concerned consists of (1) chain stores and mail-order houses,
(2) department stores, (3) other retailers, with a differential which results in a
discrimination in prices as between these various types of distributors regardless
of otper factors. Any differential in prices or terms should be based solely on
suchofactors as size or order, cost of service, volume of business done with the
particular manufacturer and not on any arbitrary classification. Each individual
manufacturer should determine solely for himself the value of his own customers.

By means of this type of provision a manufacturer is prohibited from selling to a
small merchant at the same price at which he sells to a larger merchant, or to a
mail order, or a chain organization. In other words, he is compelled by law to
favor the large buyer as against the small buyer, even though he does not desire
to do so. We do not believe that any further argument is necessary with regard
to eliminating such provisions from codes.

E. Regulation of delivery charges. This device has been used in codes to
transfer from the manufacturer to the retailer a factor in cost properly chargeable
to the manufacturer, and heretofore borne by him. This has resulted in the
removable of a variable in marketing conditions and tends further to enable an
industry to establish uniformity of prices and pass on hidden price increase to the
consumer.

F. The fixing of resale prices by manufacturers or wholesalers or distributors.
A most objectionable form of price fixing is this type which, in effect, permits one
no longer holding title to property to dictate the terms at which it shall be dis-
posed of by the owner. It does not take into consideration variations in services
and types of retailers, their locations, and differences in operating costs. Carried
to a logical conclusion, it will, in effect, make the retailer simply the agent of the
prie-fixing organization, and take from the retailer control of his own business.

G. Allocation and limitation of production which tend unduly to raise prices.
While overproduction may result in unreasonably low prices, at the same time
the allocation and limitation of production is a device which can be used to
produce a "scarcity level." This results in increasing prices to levels which are
unreasonably high and its tendency is to produce monopolistic control even
though under Government supervision. It is a dangerous experiment that in
our opinion it. is far better to permit production to be controlled by the sound
business judgment of the producer rather than by governmental agencies.

Recommendation is made for inclusion of a new section 3 (a), paragraph 2.
We suggest the Inclusion of paragraph 2 of section 3 (a) for the reason that the

majority of fair trade practices control the relatons of buyer and seller. These
provisions usually seek to establish uniform contracts, restrict return of mer-
chandise, control cancelation of contracts, limit allowances for advertising and
demonstrators, control consignment selling, selling to the ultimate consumer
by manufacturers or wholesalers, and other similar problems.

It is quite obvious that since both producer and distributor are vitally interested
in such matters and are necessarily parties thereto, that an agreement reached
thereon will not only facilitate the work of the administration, but will likewise
produce such amicable relations between the parties interested as will result not
only in better compliance but likewise in more complete accomplishment of the
purposes of the act.

3. That paragraph (f) of section 3 be amended by adding the following words
to the first sentence thereof (lines 4 to 7 on p. 11) which now ends with the
words "administration of such code" so that the first sentence shall read:

"(f) Any code prescribed or approved under this section may require person
subject thereto to make equitable and proportionate contribution to the expenses
ecessary for the administration of such code, provided, however, that no member

of a distributing trade shall be assessed for the administration of a code other
than that regulating the principal line of the business in which such member of a
distributing trade is engaged.'

Distributors of merchandise, particularly retailers, must of necessity perform
services which are of a nature governed by the definitions of other codes and yet
are incidental to the selling of merchandise and for the accomodation of customers.
Attempts to compel these retailers to segregate such activities, maintain separate
accounts thereon, and to pay assessments to various code authorities therefor
have resulted in much dissatisfaction and hardship and are manifestly unfair. If
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a code authority cannot be supported by members of the industry whose main
line of work is under such code, then they are not entitled to a code.

A small hardware dealer, for example, in isolated regions particularly, finds it
necessary to have a general utility man who is capable of doing plumbing work,
electrical work, steamfitting work, etc. Under present regulations he is consider-
ably harassed by code authorities in their attempts to compel him to maintain
separate accounts on this work, and to pay assessments thereon. In some in-
stances 9 or 10 code authorities have attempted to collect assessments from 1
small hardware dealer. This should be prohibited in the act itself.

4. That section 3 (c) be amended by eliminating the words "and the examina-
tion thereof" in line 7, page 8 and from section 3 (d) the words "and such
examination thereof to be made" in line 2, page 10.

The right generally to examine the books and records should not be lightly
given. It is undoubtedly a means of oppression and harassment particularly
where it may be delegated even to code authorities or their inspectors, and will
result in many "snooping" expeditions. Under the present act on a specific
complaint a report may be called for. If the Compliance Division determines
that there has been a violation of the code, action may be commenced accordingly
and in the event of such action the administration has the right to subpena.
No further general right of examination should be necessary. To grant it under
this proposed amendment is both dangerous and unnecessary.

5. That the proposed amendieu to weotion 7 (a) be modified so that the intro-
ductory statement thereto, lines 15, 16, 17, and 18, on page 14 shall read as
follows:

"Section 7 (a). Every code of fair competition or agreement approved, re
scribed, or entered into, under this title shall contain a provision that: (1) M-
ployees, etc."

It is our opinion that while it is the desire of the administration to permit
employees to organize and bargain collectively under certain conditions, that no
law should contain the broad statement that certain prerogatives of employees
shall be declared and affirmed as "rights of employees" thus tending to indicate
that employees have established or inherent rights. This emergency act should
not in itself attempt to vest employees with "rights" but instead should go no
further than grant permission to them to do certain things during the period of
emergency.

6. That section 10 (b) be modified by the addition of the following sentence
after the word "title", line 8, page 17:

"lie shall, however, not impose any responsibility with regard to any labeling
regulations or provisions of any member of the industry or trade other than the
members of the trade or industry for which labeling regulation is approved."

There has been a disposition under the code to seek to compel the distributor
of merchandise to police the labeling regulations in producers' codes. Since these
labeling regulations are approved at the insistence of the industry desiring to
utilize labels for purposes of its own, and since these labeling devices are always
used as a means of obtaining revenue for the support of the code authority of
such industry, and for its activities in enforcing the code, the control of and com-
plian -e with these regulations should be solely the responsibility of the industry
adopting the same, and no one should be given the right to compel members of
another industry in any way to police the enforcement of such provisions.

7. That paragraph (l) of section 12 (p. 22, lines 15 to 23) be amended to read
as follows:

"If the violator does not comply with the order on or before the date fixed in
such order, the complainant may within 6 months from the date of the order
file suit in any State or Federal court of competent jurisdiction for the collection
of the damages which such employee deems he is entitled to. Such suits shall
proceed in all respects like other civil suits for damages."

Thu amendment to paragraph (d), section 12, as proposed is undesirable in
that the findings of a governmental agency are to be made prima facie evidence
of the facts which caused the complaint without setting up in any way, or con-
trolling in any way, the personnel or the rules of procedure, or of evidence which
may be presented. It gives to an undisclosed agency certain judicial powers
without providing that such agency shall be competent to control properly a
presentation of evidence to safeguard the rights of contesting parties.

Most important of all, it may operate to prevent the constitutional right of a
defendant to have the facts in the case passed upon by a jury of his peers.
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STATEMENT OF A. P. HAAKE, CHICAGO, ILL., MANAGING DI-
RECTOR FOR THE NATIONAL ASSOCIATION OF FURNITURE
MANUFACTURERS

(The witness was first duly sworn by the chairman and testified as
follows:)

Senator GEORGE (acting chairman). State your business and your
connection and for whom you appear here.

Mr. Hwzs. I am managing director for the National Association
of Furniture Manufacturers with headquarters in Chicago, Ill. We
have a membership of approximately 700 members who represent
approximately 65 to 70 percent of the business done in the section of
the country that our association covers.

Senator CouzuNs. Does that include Grand Rapids?
Mr. HAAKE. Yes, sir.
Senator KING. Is that the same association for which Mr. Irwin

appeared, who is a member of the code authority and is a large
manufacturer?

Mr. HAAKE. Mr. Irwin is a member of our board of directors.
I do not know that he appeared for the association.

Senator KING. He appeared here and testified for your association,
as I understood.

Mr. HAAKE. I understood he appeared for the committee against
fixing prices and control of production.

Senator KING. He went further than that, but we won't argue.
Mr. HAAKE. At any rate, lie is a member of our board of directors.
Senator GEORGE. How much time would you require?
Mr. HAAKE. I will limit myself as you desire. I will limit myself

to 15 minutes. I have not prepared a written statement and I am
bringing out a few pertinent facts.

Senator GEORGE. We will appreciate it if you will be as brief as
you can in dealing with the subject. There are a number of witnesses
to testify.

Mr. HAAKE. The furniture industry as a whole would prefer to see
the N. R. A. discontinued, not because it is not in sympathy with the
purposes of N. R. A., but because it has come to the conclusion that
the N. R. A. and codes are futile, that it is not possible to accomplish
the purposes and the ends through the machinery and the methods
that have been set up or that may be set up. therein, there is no
criticism of the personnel of the men in the N. R. A. organization.
We recognize that there are many able and earnest and honest men
in that organization.

It is a recognition of the fact that probably it requires nothing less
than omniscience, to say nothing of omnipotence on the part of any
administrator to have sufficient understanding of the various indus-
tries and their interrelationships in order to take the place of the
more or less automatic control of industry, to replace that with a
deliberate planning that means that some individual has got to sit
down and determine specifically what things may and may not be
done. The net effect has been that there has been probably more
mischief created, more disturbance, than there has been benefit.
Even a Philadelphia lawyer could not have followed our code, which
we believe was one of the best in its application to the industry. No
one could anticipate the situations that would arise when the actual
application of the provisions was begun.
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There is jut one provision in the entir& code which we think should
be continued 'for 'all industry, and that is the provision for mininittih
wages., We think that actually the presence of minimum wages
has operated as a floor below which wages could'not be cut, with the
codes, and below which they undoubtedly would have been cut had
there been no codes.

We are keenly appreciative of the fact that the moment we have
minimum wages, those wages should not be left merely to a bargaining
process between labor and industry. The whole process of setting up
codes was primarily a bargaining process which was not nearly as
much concerned with the" one action, but on the put
of labor or its represe es consist g to get the wages as
high as possible, ours as low as possi and on the part of
industry in tr " to make as good a bargain possible with as
little interfe ce and restrict as possible. re was not a
conscious a cooperative effort n sides to wor out the prob-
lem as sua it was i proce in which, m frank to
admit, la taught some ut bargaining.

The visions th res ct were doubted earnestly
meant, d there a In I dbte who feel
that e n such a piece of 1 ati as 'he ck ill with i erfectly
splend motive could do more th sim. y spread e work.
In ord to havif tive $hres iction rs ch as our usiness,
suggest d ih be I say and 40 or hatever
the fi e siuch gh on would be utterl imprac-
ticab e nles on fist n a o trolling all of e factors
that in ence a sss andn duet

For stance, e furniture dt one uld ta about the
regula ion and the b of pr uct and i bution or
production and cons on were from tim to time that
if we were telgent e wo not nee ore than 40
hours, becau h fur e manufacturer with eh elligence would
anticipate what ople were going to buy, and would make it in
the season when -was not being sold, and when people came
along and wanted tol .t, he would hat they wanted. All
that he had to do was eith at they were going to buy or
see to it that they bought what he made. ,.. .

That was seriously proposed as the reason for not allowing us
sufficiently flexible hours, and while I do not want to be facetious,
honestly the only way that one could control that sort of thing would
be to control the weather, the time of moving, the house cleaning
habits of women. You might control the weather, but I would not
suggest trying to control the house-cleaning habits of women; and yet
it would require a control of factors such as this to make it possible
for the manufacturer to absolutely regularize his production and his
distribution.

Therefore probably the most mischievous-' and we did not antici-
pate it as such-but probably the most mischievous feature of our
code has been the restriction on hours. We simply require a greater
flexibility than even the present code permits.I The wage situation, if I may turn to that for a moment, is such
that where there are a number of codes with different minimum
wages set up as the result of bargaining, there is produced a situation
wherein certain industries have advantages over others. And that
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brings about a new situation. For example, in furniture. There are
people we make lumber. The Lumber Code from the point of view
of people who want to pay low wages, was more fortunate than was
the Furniture Code. It secured a lower minimum wage. The
machinery that is in a lumber plant for sawing off of lumber is identical
with that in a furniture plant, and it is not difficult for a lumber
mant4acturer to introduce additional machinery, and in consequence
a number of lumber manufacturers and manufacturers of so-called
"dimension stock" which is wood cut to length and width and thick-
ness, found it to their advantage to go into the furniture business, and
so instead of being content to manufacture simple dimension stock,
lumber cut to size, width, length, and thickness, they began manufac-
turing actual furniture parts so that anyone could buy these parts,
which would consist of this side of the chair [indicating], the back, the
stretcher, the seat and so on, could take all of those parts and put them
together with a hammer and paint them and he would have a chair.
Mrs. Jones could even buy one of those from a retail store and she
could make her own furniture.

The lumber people insisted that that was not furniture, that that
was lumber. We insisted that it was furniture. And the problem
would not have been there if the two had had the same minimum
wage. With the lower minimum wage, the lumber manufacturer
could sell that at a price that would make the competition more than
unfair and difficult for the furniture manufacturer.

We began in December 1933 to try to settle that, and I have made
for your interest, and it may be of some value to you, a list of the
various acts in connection with this controversy, which I think might
become a part of the record, and I offer it as such.

Senator KING. Showing the procedure when you tried to get that
matter adjusted?

Mr. HAAK E. Yes. These are the various steps that were taken
and it is one of the prettiest pieces of evidence that could be produced
as to many questions that arise under N. R. A., due again, if you
please, not to human factors, but because of the complexity of the
things and it means that many of these intricate questions will not be
settled when Gabriel blows his horn for breakfast.

Senator KING. It is not settled yet?
Mr. HAAKE. No.
Senator KING. How long have you been working on it?
Mr. HAAKE. We are still working on it. The last was "You fellows

ought to be able to get your heads together and act like sensible human
beings." We did, but they did not. They will be quite as eloquent
in this belief that they did but we did not. We were told, "If you
don't get together there will be a hearing." We welcomed the
opportunity, but the hearing has been postponed.

Senator ING. The contention is made that one of the virtues of
the N. R. A. is that you can very quickly settle any controversy
between employers and employees and between conflicting interests
in the industry. This does not demonstrate the accuracy of that
statement.

Mr. HAAxE. Unless one is prepared to admit that 14 months is
rapid action. I am inclined not to think so.

(The statement offered by the witness is as follows:)
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CsasoNLooY: FuaxITUR PAs vs. DicmNsow STock

(Total 51 entries, 24 marked "*"for emphasis)

CONFLICT OF CODE JURISDICTION BETWEEN THE LUMBER CODE AUTHORITY (L. C. A.)
AND THE FURNITURE CODE AUTHORITY (F. C. A.)

1988

Fall: At precode conference Lumber Code Authority asked that definition
make clear that plywood for sale came under their code, but made no other
protest.

*December 11: Furniture Code effective containing careful definition of
"parts", because competitive trouble was foreseen:

"The term 'furniture parts made of wood' as used in the first paragraph of
this article, means wood parts for furniture where the process of manufacture
has advanced so far that the product can be used only in the production of
furniture, but not including hardwood dimension stock nor plywood as defined
in the code for the lumber and timber products industry, and for safe as such."

December 18: Date of letter from Lumber Code Authority protesting.
*December 19: Date of letter from Dimension Manufacturers' Association

objecting to inclusion of parts.
*December 21: Letter from J. T. Ryan (then acting secretary of Furniture

Code Authority) to Barton W. Murray, Deputy Administrator, confirming
understanding that definition was suspended, suggesting hearing in February.

1984

* January 9: Brief filed by Furniture Code Authority in general hearing on
Lumber Code, showing that suspension would drag down wages, would force
furniture manufacturers to close machine rooms, would affect over one-half of
the workers and three-fourths of the investment in the industry--again asking
hearing if necessary.

January-February: Exchanges of correspondence--claims of Lumber Code
Authority over porch and lawn and garden furniture, as well as complete sets of
wood parts-warning to National Reocvery Administration that unfair compe-
tition would endanger compliauce.

February-March: Correspondence and conferences between the code authorities,
without conclusion.

February 8: Furniture Code Authority recommended that National Recovery
Administration investigate character and quantity of parts and furniture made
by lumber mills. None made, reaffirmed desire not to cramp normal development
of dimension stock.

* March 30: Notice received Ly Furniture Code Authority that the dimension
stock producers were trying to amend lumber code to include unassembled
furniture, previous definition of dimension stock being vague. National Recovery
Administration was found to be considering, though they had not acceded to
Furniture Code Authority request for hearing. Protest was filed agianst approval
of such a definition.

April 6: Furniture Code Authority repeated understanding of dimension stock
as exempted from furniture code, to be blanks sawed to length, width, and
thickness.

April 10: Telegram from J. T. Ryan to Barton W. Murray quoting rumor that
no stay was ever granted suspending definition of furniture parts and code was
in full force.

April 11: Telga from C. R. Niklason, Deputy Administrator, to J. T. Ryan
find no records of stay-confirming impression of April 10.

April-May: Verbal advices by Messrs. Murray and Niklason that because of
above situation It waI merely necessary to file complaits of noncompliance
against firms making furniture parts at lumber wages. After fruitless efforts to
arrange voluntary cooperation, several complaints were so filed. Two or three
firms voluntarily impliedd with Furniture Code or discontinued making com-
plete sets of parts.

April 26: CoDfdrence of Furniture Code Authority and Lumber Code Authority
representatives in office of deputy for Lumber Code, urging that we asent to a
definition of dimension which would include all furniture parts. Furniture deputy
not invited. Assistant deputy for dimension stock very partisan.
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May 1: Letter from Hardwbod, Dimenision Manufacturers Association stating
that Furniture Code definition of parts is and has always been suspended.

*May 15: Agreement by Barton W. Murray at Furniture Code Authority
meeting that an automatic stay existed, and setting a hearing for June 5.

*May 23: Letter from Lumber Code Authority to Barton W. Murray with-
drawing objection. Hearing canceled, but deputy unwilling to write ruling con-
firming effectiveness of code.

July 18: Letter from Furniture Code Authority to C. R. Niklason asking either
.a cleat ruling or public hearing.

June-July: Sun dry correspondence in effort to obtain action by Compliance
Division on complaints filed.

July 20 (approximate): A compromise proposal talked over with us was warped
and rewritten by the deputies in the Lumber Division until it gave the dimension
makers more ground than they had preempted. This had almost been signed
and issued before the effect of the changes was noted.

July 20: Publication of courteous gesture by Lumber Code Authority declaring
.30-cent minimum for employees on a few machines in dimension plants, but not
covering about 50 percent of the employees involved. National Recovery Ad-
ministration legal opinion found it unenforceable in any case.

* July 28: Issuance of Public Notice 9-65 (see exhibit) slipping over the de-
finition requested by the dimension makers and previously denied. This was
concealed in an order ostensibly for the purpose of merging small uncoded groups
with the lumber and timber products industry.

August I: Protest against order 9-65 of July 28 by Furniture Code Authority
within the required time.

* August 8: Correction made by new Division Administrator in public notice
errata sheet. Reprimand or warning rumored to have been issued to the deputies
involved.

* August 8: Resolution at code authority meeting giving executive committee
power to withdraw code authority efforts to enforce minimum wage if unfaircom-
petition of lumber mills not eliminated.

August 9: Visit of committee of Furniture Code Authority to Division Ad-
ministrator to explain seriousness of situation.

August 15: Memorandum from Division Administrator Murray to Chief of
Compliance stating Furniture Code in full effect since June and asking action
against lumber mills violating. He offered to exempt them from Furniture Code
jurisdiction if they would observe labor provisions.

September 4: Letter from Dimension Manufacturers Association to Canton
Wood Products Co. directing that they make their assembled furniture under the
Furniture Code, but not covering the parts problem specifically.

* September 11: Reports from Compliance Division that two firms had
adjusted their wages in accord with the ruling of August 15. The largest violators
however, continued without change, protected by some uncanny force within
National Recovery Administration.

* September 14: State Compliance Director for North Carolina unable to act
on violation because instructed by Assistant Deputy Wickliffe that chair parts
belonged under the Lumber Code.

* September 25: Letter from Barton W. Murray to Furniture Code Authority
pointing out that Assistant Deputy Wickliffe had no authority to issue a ruling
contrary to that of his superior officer.

*September 26: Statement by Mr. Wickliffe that he did not consider Mr.
Murray's decision correct, and removal of the Lumber Code from that division
made it possible to carry the matter beyond Mr. Murray as an interdivisional
problem.

* October 9: Furniture Code transferred from Mr. Murray to another division.
*October (approximately): Lumber Code transferred to Division Adminis-

trator Ellis. Deputy administrators for lumber shortly after drafted for new
chief's signature an order approving the broad dimension stock definition which
had three times previously been denied. Furniture Code Authority again regis-
tered protest by telephone. (Dates not in our file.' Requested from National
Recovery Administration but not received.)

November 7: Letter from Furniture Code Authority to National Recovery
Administration giving notice that unless decision has been made by November 20
steps will be made looking toward lower wage rates in furniture plant machine
rooms.

November 8: Conference in Colonel Brady's office, attended by representatives
of both codes. Dimension stock makersagain requested to include all woodworking
at Lumber Code wages. National Recovery Administration proposal for 30 cent
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rate on certain workers covered only about two-thirds of the trouble and was not
acceptable. No provision was made to insure compliance.

*November 20: Letter from Furniture Code Authority to Colonel Brady
naming the six dimension firms who were producing most of the furniture, and
asking that code jurisdiction rulings be made on the specific cases.

November 22: Amendment submitted in accord with notice of November 7
by Furniture Code Authority to National Recovery Administration proposing
lower minimum wages for machine operations necessary to meet the competition.

November-December: Sundry conferences with Colonel Brady regarding the
extent and character of the trouble, showing that it centered with five firms.

* Mid-December: Ruling which definitely classified two of the largest vio-
lators, and required furniture to be made at furniture wage rates, was waylaid
at last moment and never issued. (Dates not in our files.)

* January 7: Conference of interested parties, which had been postponed
from dates in November and December. Compromise proposal covering about
90 percent of the wage differential was drafted to be submitted to the respective
code authorities by their committees. It was agreed by Colonel Brady that a
public hearing would be held unless the dimension producers agreed to the
proposal.

* February 9: Furniture Code Authority confirmed willingness to accept the
compromise. Lumber Code Authority asked further concessions.

* February 15 (approx.): Furniture Code Authority asked public hearing.
Were refused by Colonel Brady, apparently under orders not to air any conflicts
while new act was being considered.

February 21: Case was appealed to D. M. Nelson, assistant to the chairman,
who ordered immediate investigation and arrangements for a public hearing.

February 28: Dimension manufacturers held convention at Louisville after
declining Lumber Code Authority's suggestion that a furniture representative
be present. At least one member expressed opinion that small minority seeking
unfair advantages were putting remainder in an awkward position.
* March-April: Field trip by Maj. J. Marshall Mayes, and notice issued for

hearing on April 15 on code conflict.
Early April: Letters from several dimension makers to Furniture Code Au-

thority in response to notice of hearing, indicating sympathy with fairness of
furniture industry position.

* April 9: Hearing canceled on ground that precarious state of Lumber Code
made official representation impossible.

* April 12: Letter from Furniture Code Authority to National Recovery
Administration showing how dimension mills are now free of all labor restrictions
because of break-down of Lumber Code, thus aggravating the unfair competition.
Public hearing again requested, to determine code jurisdiction.

Senator BLACK. As I understand it, your objection is to the flexi-
bility in the minimum wage. Is that correct?

Mr. HAAKE. We would prefer to see a minimum wage, Senator
that would not be arrived at merely by bargaining but that would
also equalize competition in competitive industries. What differ-
ence does it make if I am a furniture employee or a lumber employee,
or whether I work in a grocery store or in a dry-goods store, or what-
not; minimum means that it takes a certain amount of food to keep
me alive,' shelter, and so forth; and when we are not going beyond
minimum wage and not dealing, if you please, with a question of
subsistence, we might just as well have the same minimum wage for
all of the workers, certainly in associated industries.

Senator BLACK. Then you object to a flexibility in the minimum
wage? • 1 . '

Mr. HAAKB. That is right; and we would even go so far as to pro-
pose this -

Senator BLACK (interposing). I wtnt to be sure that I understand
you. I understand also that one of the reasons is that it is not fair
to one industry to pay one minimum wage and have to compete with
other industries that have to pay a differnt minimum wage?

119782-85-- 6-9
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Mr. HAAKE. That is also correct; yes, sir.
Senator BLACK. Because there is a competition with reference to

those wages?
Mr. HAAKE. That is correct; yes, sir.
Senator BLACK. Then may I ask you, forgetting for the moment

that you are against any hour law why does not exactly the same
argument refer to a competition in hours?

Mr. HAAKE. I think, Senator, you could answer that better than
I could.

Senator BLACK. I think I have answered it. As I understand it,
your objection to the wage idea is that if you have a different wage
for different industries, then th- competition with reference to wages
is not fair?

Mr. HAAKE. That is right.
Senator BLACK. Between industries?
Mr. HAAKE. That is right.
Senator BLACK. If you have different hours fixed by law for

different industries, is the competition fair between industries?
Mr. HAAKE. It can be; yes, sir.
Senator BLACK. It can be in hours but not in wages?
Mr. HAAKE. Yes, sir.
Senator BLACK. Is it not true that the reason you object to it in

wages--one of the reasons-is that the place where they get the
highest minimum wages is where the best workmen would want to
go?

Mr. HAAKE. Precisely.
Senator BLACK. IS it not also true that the place where they

could get the lowest hours with the same wages-would that not take
the best workmen to the place where they could get the lowest hours?

Mr. HAAKE. When you say "wages", do you mean wages or wage
rates?

Senator BLACK. I mean wage rates-what they are getting.
Mr. HAAKE. If the wage rate is the same the larger number of

hours simply means higher pay. I do not follow your point there.
Senator BLACK. Let us assume that you have a minimum wage of

$10 a week for every industry in the Nation. That would be lower
than a lot of us would like to see, but suppose we had that. And you
had some of them working for that $10 minimum wage on 12 hours
and some of them on 6. Which industry would have the advantage
in getting employees?

Mr. HAAKE. The one that offered the lower hours, of course.
Senator BLACK. Then is it not true that the same argument identi-

cally that you apply and give as a reason for a standard minimum
wage would likewise apply to a standard working hour so far as the
industries are concerned? .

Mr. HAAKE. No, sir; it does not, if you will pardon me.
Senator BLACK. It does not?
Mr. HAAKE. No, sir; it does not; and for this reason, that the way

you.are speaking of a wage, minimum wage, you are speaking of a
minimum wage rate.

Senator BLACK. Certainly.
Mr. HAAKE. And you are dealing only with one group of workeis'

at the bottom.. The moment that you legislate hours, you -are deal-
ing with all workers, and you 'are affecting not a part of the cost of
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production but are affecting the operation of the entire plant, which
is very different.

Senator BLACK. We are affecting cost of production in both, are
we not?

Mr. IIAAKE. Yes; but to a different extent.
Senator BLACK. It is just simply a question of degree. But it is

true-is it not?-and you are bound to admit, that if you have hours
in 5 local plants in a town that has only 5, and one of them has a
6-hour day and one of them an 8-hour day and one of them a 10-hour
day and one of them a 12-hour day, that the one that has the 6-hour
day is likely to get the most employees of the best type.

Mr. HAAKE. If it is in business, certainly; but the chances are
that it will go out of business.

Senator BLACK. We are assuming that they are in business. There
are five of them, they are in a town, and they have different hours.
We will say the hours are 6, 8, 10, 12, and 14. Would it be fair to
the company that had the 14-hour maximum to put it in competition
with those that had 6 hours?

Mr. HAAKE. I would love that kind of competition.
Senator BLACK. You would like that?
Mr. HAAKE. Yes.
Senator BLACK. And you would like to work yours 14 hours and

have to hire them when somebody else is giving only 6?
Mr. HAAK.. Yes.
Senator B'&cx. And pay them as much as lie did?
Mr. HAAKE. Yes; because I will stay in business and the 6-hour

fellow is going to get out.
Senator BLA.CK. Then that is not fair to business as whole, is it?
Mr. HAA.E. No; it is not fair.
Senator BLACK. Then is it fair to have some industries worldng

some hours and others working other hours?
Mr. HAAKE. Senator, there are many things that are not fair, if you

will pardon me. It does not seem to me fair that there should be dust
storms, for example, in the westerly part of the country. It is not;
but what are you going to do about it?

Senator BLACK. It would seem to me that it is very easy if you
admit it is unfair and unjust. Is it fair and just to have a law fixing
hours, one number of hours for this industry in the same town, this
number of hours for another industry in the same town, and a differ-
ent number of hours for a different industry in the same town? Is
it fair and just as a law?

Mr. HAAKE. I do not think that would be just; no.
Senator BLACK. That is what is done under the codes.
Mr. HAAKE. Yes.
Senator BLACK. You do not think it is for the best interests of

business?
Mr. HAAKE. No.
Senator BLACK. Or for the country?
Mr. HAAKE. No.
Senator BLACK. Then if there is going to be any reduction in hour

fixing, do you not think it should be uniform?
Mr. HAAKE. I would say if there is to be any fixation of hours, that

the Black bill would be better than the fixation of hours given in an
N. R. A. code.
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Senator BLACK. What you oppose is the fixing of hours at all?
Mr. IHAAKE. That is right.
Senator BLACK. I agree with you to that extent.
Mr. HAAKE. I was at the moment at the point that I put this in

evidence as an illustration of the necessity for having minimum wages
as simple as possible.

The ISenator raised the point that I must not let go. There is
apparently a conflict; in other words, I apparently stand for having
a simple one-minimum wage which would be at a subsistence level,
and then almost in the same breath I point out that we must recognize
competitive conditions, and I think that is perfectly logical; in other
words, there are always forces which conflict, and any action that
follows is always a resultant of a group of forces. This draws it this
way [indicating]; and this, the other [indicating]; somewhere between
the operating of those two principles, the resultant would operate.
We suggest that if this new act were to be passed that there be
written into section 7 the following provision:

Provided, That where industries or processes are directly competitive, the same
minimum wage scales for unskilled labor shall apply in all of the competing units
in the same territory.

Senator GEORGE. Do you mean wage rate?
Mr. HAAKE. The wage rate; yes, sir. And I presume I would have

to mean also a minimum wage in terms of 10 or 12 or whatever dollars
it would be.

Senator KING. You are not in favor of price fixing or any of the
devices which might contribute to the fixation of prices?

Mr. HAAKE. Senator, I think that industry-let us be quite frank
about it-industry generally would love price fixing if it were not
futile. The opposition that one finds to price fixing is, in my judg-
mient-and I speak for my own judgment only-the most eloquent
evidence that we are convinced that it won't work. It is absolutely
futile and makes a tremendous amount of mischief.

Senator KING. They had it in the seventeenth century and in the
sixteenth century, and wherever there were dictators and kings, and
feudal barons, did they not?

Mr. HAAKE. They tried it time and time again. The mercantile
system was built up around it.

Senator KING. It did not work?
Mr. HAAKE. It did not work.
Senator KING. And it brought poverty?
Mr. HAAKE. Yes, sir.
Senator KING. It did not promote the general welfare?
Mr. HAAKE. That was what I meant by-perhaps I was a little

overearnest in speaking of it to Senator Black-when I mentioned
the dust storms. That is due, primarily, Senator, to a basic human
element; and I think one of the basic things in legislation is that we
sometimes get away from human beings as they are. We assume a
kind of being exists whose existence is necessary to the law, but the
being does not exist. The plain fact is that when there is not enough
business to go around, men will do whatever that is necessary to get
what they think is their share of the business, and no law on the face
of the earth is going to stop them.

Senator KINGA.Is it your opinion that the present N. R. A. Act,
as it has been administered, has contributed to monopoly or monop-
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olistic prices to the injury of the smaller man and to the advance-
ment and betterment of the large manufacturers, such as the Steel
Corporation, or the Cement Co., or many of the larger industries?

Mr. HAAKE. I cannot speak with any authority outside of our own
industry, Senator, but in our industry I do not think it has operated
to the harm of the small manufacturer. If anyone has been injured,
it has probably been the large manufacturer, and that for this reason:
that the smaller manufacturer has thumbed his nose more frequently
at the code than the larger manufacturer has done so. In other words,
the larger manufacturer has been more or less on the spot. He could
not successfully refuse to observe a code. We could watch him and
see him. The smaller manufacturer almost to a man-that is not
true--but the smaller manufacturer to a much !arger extent than the
large manufacturer did not live up to the code. If the small manufac-
turer had observed the code, I am frank to say to you that he would
have suffered.

Senator KING. Proceed.
Senator GEORGE. You think on the whole the code has not done

your industry any substantial good?
Mr. HAAKE. That, again, is extremely difficult to say, because we

cannot do what the chemist does. The chemist can take a set of
conditions and make an experiment and then reproduce the same
conditions and change the one factor he wants to test. We cannot do
that. If we could reproduce the conditions of 1933 or 1934 and then
change only that one factor, we would know. As it is, we can only
guess more or less intelligently.

My guess is, my own judgment is, and it is not very much more than
a guess, that it has not substantially aided the industry. It has
helped to some extent because to some it has provided a floor for
minimum wages. We know right well that if it had not been for the
code wages, we would have continued a good deal lower than they
were. In several parts of the country they had gone as low as 5
cents an hour, 50 cents a day. There are no such wages now. I am
afraid there might be if it had not been for the code. I must concede
that the code has done that for the industry.

Senator KING. You are speaking of conditions during the depres-
sion and not prior to 1929?

Mr. HAAKE. Exactly.
Senator HASTINGS. They were pretty low before that, were they

not, in some places?
Mr. HAAKE. The furniture industry has never been a high-wage

industry on the average. Prior to 1929-and I am afraid I cannot
give you the exact figures, I will recall as best I can-prior to 1929,
our average wages probably averaged between 30 and 35 cents. In
1933, just before the Industrial Recovery Act was passed, thosewages were averaging in one section of the country, the Southeast,
approximately 20 cents. I may be several cents off. They were
averaging the rest of the country-that would be west of the Missis-
sippi and north of the Ohio-about 26 cents, and in that average
were some men who were getting as high as 75 and 80. There were
some who were getting as low as 5 cents per hour.

Senator HASTINGS. I remember in Indiana, a company that was
engaged in building kitchen furniture were complaining of conditions
3 or 4 years ago, I think, and said that there were places in the country,
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and my recollection is that it was in the South, where they were
employing children to put some kind of lacquer on furniture they
made, and paying them something like 5 cents an hour, and that was
one of the conditions that this particular person was complaining
about, while in that place they paid their people who did the same
kind of work 30 cents an hour, and I was wondering if that condition
did not exist some 3 or 4 years ago?

M r. HAAKE. It may have; I have no personal knowledge of it. I
have been in probably, well, over a thousand furniture factories, in
the plants, and I willsay to you frankly that I have never seen a
child using a s raying machine, on any occasion, covering the period
from 1928 to the present. I would not say that it was not the case,
because I do not know; I would simply say that I have never seen it.

Senator KING. Proceed.
Mr. HAAKE. We are opposed to any effort to regiment production.

At the outset we thought it might be an excellent thing, and there
again, Senator, we must recognize a human trait. I have heard it
said again and again that what this industry needs is a dictator, and
when the National Recovery Act was passed, I have no doubt in
thousands and thousands of business men there was a feeling of
relief, because they felt that now somebody is going to make the other
fellow behave. It had been said to me time and time again, "If you
knew your job, you would make yourself a dictator of the furniture
industry." I still have a sense of humor and did not take it seriously,
but what lay back of that suggestion was this: The man who wanted
something of that sort to happen would like to have seen somebody
in the industry make everybody behave in accordance with his
standards so that he could do as he pleased and get away with it,
and the dictator would have ein extremely interesting time when he
began to follow some one course of action and found that someone
wanted something else.

So that while we hoped that that relief would come, we found
again it was not feasible, because the thing they wanted was some
way of preventing the other fellow from getting so much business
that I could not get as much as I would like. The fellow that was
more energetic, more ambitious and a better merchandiser-some way
of adjusting ought to be arranged to keep him from doing that. So
we tried to set up restrictions of one kind or another. Perhaps there
should be; I am not prepared to say that there should not be. But
I have extreme doubts as to the ability of any human being to have
the necessary understanding and ability to set up these restrictions
and even beyond that to make them work.

I am not a very intelligent person but I can lick any code that any
man ever drafted if I want to, if I depart from the standards of
living which I presently subscribe to, and I have no doubt that if I
faced an extreme necessity of doing so, I might even depart from
those; I don't know. The test has not been sufficiently severe yet,
but I can sympathize with a lot of men who face the possibility of
going out of business along with observing a code, if on the other
hand by violating a code they can go on in business. I think even
some of the members of the Senate might take the second choice.

I think, Senator, that is all I have to bring out unless you have
some further questions.
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There is one thing I must put in the record, if I may, and that is
that the operation of the N. R. A. during the years through 1934 has
resulted in a decrease in the annual income of the workers in the
furniture industry, which, combined with a general rise in prices,
leaves the worker in the furniture industry worse off after the opera-
tion of the N. R. A. than he was prior to it.

Senator KING. You would not subscribe to a statement which I
think was made by one of the witnesses that wages have been in-
creased during 1934?

Mr. HAAKE. The wage rates. Their earnings have not.
Senator XING. Thank you very much. Mr. M. J. Pessin.

TESTIMONY OF M. J. PESSIN, NEW YORK, N. Y., MANAGING
EDITOR OF THE DAILY FOOD NEWS

(Having been first duly sworn, testified as follows:)
Senator KING. State your business, please?
Mr. PESSIN. Managing editor of the Daily Food News, which is a

retail grocer's newspaper, published in New York City.
Senator KING. Do you know Mr. Charles Ackerman?
Mr. PESSIN. Yes, sir. Mr. Chairman, I would like before I pro-

ceed to-
Senator KING (interposing). How much time do you want? We

have four or five other witnesses here. Make it 10 minutes if you can.
Mr. PESSIN. I would like to make a statement which has been made

by the first witness this morning regarding price fixing in the Food and
Grocery Code.

Senator KING. Speak a little louder, please.
Mr. PESSIN. I would like to correct a statement which was made

by the first witness this morning regarding price fixing in the Food
and Grocery Code. We have no price-fixing provision in our code,
but we do have a minimum mark-up of 6 percent above cost. The
price that the consumer pays for the food product in a store is not
regulated or fixed by the code. There are other factors which regu-
late tne price such as agricultural conditions, commodity market
exchanges, and so forth.

I also want to say for the record that the code for the grocery
trade has not been imposed by the National Industrial Recovery
Board. It came from the industry itself, from the independent
merchant who wanted protection against the price-cutting practices
of the large chains and cut-rate markets.

Senator KING. Are you speaking for New York or for the whole
country? . . . . .. 1, ;

Mr. PEsSIN. I am speaking for New York.
The Code of Fair Competition for the Retail Food and Grocery

Trade has been the lifesaver of close to 300,000 independent retall
grocers in the country.

Large corporate interests, backed by Wall Street money, have been
attacking the independent merchants and driving them to the wall,
with the object of acquiring control over the food distribution business
of the country.

Their work was making such headway, that under Senate Resolu-
tion 224, Seventieth Congress, first session, the Federal Trade Com-
mission was directed to make an inquiry into the chain-store system
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of marketing and distribution and the consolidation of such chain
stores into the development of monopolistic organizations.

In carrying on their plan, not only were the independent and small
food merchants being driven out of the business or reduced to pov-
erty, but labor and agriculture were made to pay a heavy price, in low
wages and very low prices for agricultural commodities which pass to
the consumers through the grocery store.

LAss-leader selling was the common practice of these chains, and as
the system developed, other vicious practices came into the field-
the results of which brought chaos into the business of food distribu-
tion. Following the example of the chains, other factors such as the
large or giant markets, came into the field. The "giants" or cut-
rate markets operated on the principle that when they will drive the
smaller retailers out of business, they will be able to buy whatever
stock he has from the auctioneers at from 10 to 25 cents on the dollar.
As more and more food products were placed on the auction block,
with more food being sold below cost, the price of agricultural prod-
ucts kept declining and as a result, at the end of 1932 the entire food
industry, from agriculture to processing, manufacturing and distribu-
tion was at or near bankruptcy and at the mercy of the price wreckers,
exploiters of labor and agriculture.

When the code of fair competition abolished all these vicious prac-
tices, when food merchants were prohibited from selling below cost
it made it possible for the small neighborhood independent retail
grocer to stay in business, pay labor a living wage, and the fall of
agricultural commodities has been checked.

For this reason the independent retail grocers ask for the extension
of the N. R. A. and the code, in order that they may not only share
in the recovery program, but also help reestablish this country to a
.position of economic security.

The consumer is benefiting from the fair-trade provisions of the
code in a very substantial way. Price cutting inevitably leads to
misrepresentation, dishonest merchandising, short weights and meas-
ures, and now when these have been outlawed, the public is getting
a square deal, because' the merchant does not have to overcharge more
on one item to make up the loss on others.

When a man buys a product-say a certain brand of coffee-at 27
cents a pound, and offers it for sale at 23 cents, taking a clear loss of
4 cents a pound, superficially the consumer is getting a bargain, but
the merchant has to pay for the merchandise, pay his help, rent,
light, and other overhead items.
, If this is done by a chain store, the object is very clear and defi-
nite-to drive out other merchants in the immediate vicinity. If an
independent store operator did that, and it was done prior to the
enactment of the code, he did it because ,he had to follow others,
*but indoing so, he had to cover the loss in some way. .

Senator KING. I find in this paper which I understand you edit--it
is published in the Jewish. language as well as in English. It has
,been forwarded to the committee.

Mr, PEsssI. It is published in two languages, Jewish and English.
Senator KING. I notice retail food prices are 35 percent higher.
' M r., PESsIN. Right. , ., , , , . ' ,
,Senator KING, And the paper, this morning indicates still higher

prices and that buyers' strikes have taken place. .
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Mr. PESSIN. Senator, that has not been' a' a result of the code
operation. For instance, at the resent moment, on April 1, thq
total stock of butter in the warehouses of the country was about
5,000,000 pounds, compared to 17,000,000 poihdg list 34ar. 'The
retail food merchant has nothing to do'with'it. ' ' I

Senator KING. I find that in your paper, which has been sent to
the committee, it is urged that all retailers should write immediately
to the committee on their oirn letterhead .

Mr. PEssiN. Right. ' F

Senator KING. That was your article, was it?
Mr. PEssIN. Yes, sir.
Senator KING. I mentioned Mr. Charled Adkdran, general secre-

tary of the organization of United Indepeidext Retail Grocers andFood Dealers Association of the StId Ul, YVw &k, and he Wa here
and he was very much opposed to th' cod'fr, and he has written a
letter to the committee encloging this Iittlb lefiet of yours, a piper
as you call it, which you circulate among the retail grocers' of New
York, and he states readingng:

My reason for bringing it to your attention i .the.feeling that you, as a member
of the Senate' Finance Committee before which I testified on Monday, April 8
as to the activities of the job holders, particularly in this city,.who are interested
in the collection of assessments and are guided by a strong combination beginning
with the National Food and Grocery Distributors Code Authority ,and down to
the local code authorities, may find the article of interest. The jol4-holding
gentlemen above referred to did not appear to like my disclosing of the true facts,
and in order to discredit my testimony, whidh they apparently feast may endanger
their jobs, and in order to save themselves, they are making false statements in
regard to my appearance before the committee and are seeking to mislead the
trade. , I , ; 1 1

He was, when he testified, the secretary of that organization? .
Mr. PEssIN. Charles Ackerman has an organization with a very

indefinite and unknown number of members.
Senator KING. The United Independent Retail Grocers and Food

Dealers Association of the State of New York-that is a different
organization from yours?

Mr. PESsIN. I have no organization. ,
Senator KING. For whom are you speaking?
Mr. PEssiN. I do not represent any one organization. There are

a number of retail grocer trade associations in New York, and at a
conference of these retail grocery trade associations, I was asked to
6ome down here. , ,

Senator'KING. Then there are several organizations of retail
grocers? I I I ,", ,

Mr. PESSIN. Yes, sir. And as far as Ackerman is concerned, I
might enlighten you that he is against the code because he could not
be a member of the code authority or use the code to drive members
into his organization.

Senator KING. Are you a member of the code authority?
Mr. PEssiN. Yes, sir. ,
Sehator BLACK. Dou you have any public job? .
Mr. Pzssu4. No, sir. - I ,, ': ,,
Senator KINo. What was your business before you were publishing

this little paper? . ' .
Mr. PEssIN. Newspaper and advertising. I have been in thd

neswpaper business since 1919.' .- - , , : , , I....
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Senator KING. Is this a regular issue?
Mr. PESSIN. Published three times a week, and has been in existence

for over 12 years.
If the small merchant employed a clerk, he could not pay that clerk

more than seven or eight dollars per week for 14 or 16 hours a day
work.

When bills became due, he could only pay part of it and as a result
he was always behind, always struggling and uncertain about the
next day and whether he will remain in business.

Because of the protection the small merchant received against the
unscrupulous price cutters, because of the fact that he no longer has
to sell a number of items below cost and juggle prices on other items
to make up losses, because of higher wages paid to the employees,
and because of the indirect improvement it has brought to a culture
the N. R. A. Code of Fair Competition in the Retail Food and Grocery
Trade should not only be extended, but it should be so organized
that its provisons be enforced to a greater degree.

The independent retail grocers of the country, want a code because
it has benefited the entire industry and individual small merchants.

Senator HASTINGS. Are all of those associations in favor of the
code? .'

Mr. PEssIN. Yes sir.
Senator HASTINGS. How many associations are there?
Mr. PESSIN. We had a meeting in New York for the various differ-

ent grocery trade associations on March 12 in connection with a city
ordinance, and we had 21 different local trade associations represented.

Senator HASTINGS. Twenty-one?
Mr. PESSIN. There are sectional associations for the Greater City

of New York.
Senator HASTINGS. And they were unanimous?
Mr. PESSIN. Yes, sir.
Senator KING. Thank you very much.
Mr. PESSIN. May I add something? The question comes up very

often as to the retail grocer, between interstate and intrastate. To
my mind he is engaged in interstate commerce when he sells peaches
from Delaware, spinach from Florida, oranges from California, peas
from Indiana. He does not sell a single article which is manufactured
by himself or in his immediate vicinity. It comes from all over the
country, and he is the distributor, and whether directly or indirectly
he is doing an interstate commerce business of helping interstate
commerce.

Senator HASTINGS. Do you know anyone that is not engaged in
interstate commerce from your point of view? From your point of
view all commerce is interstate within the Constitution?

Mr. PEssIN. To a certain degree; yes, sir. The shoe man, for
instance- .

Senator HASTINGS. Is it to a degree that Congress can control it?
That is what I am interested in.

Mr. PESSIN. I think Congress can do a whole lot to stabilize busi-
ness as far as competitive basis is concerned for the benefit of the
public as well as for the benefit of the producer.

Senator HASTINGS. Is it your position that the Constitution applies
to all commerce so far as the control that Congress may have over
commerce whether it is interstate or whether it is not interstate.
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Mr. PEssIN. The Constitution I presume applies to all business and
all commerce.

Senator KING. I suppose your view would be that if a barber should
shave Senator Hastings over in New York, the barber is engaged in
interstate commerce because Senator Hastings is from Delaware?

Mr. PEssIN. He renders a service; he does not sell a commodity.
Senator HASTINGS. He does use things that have been subject to

interstate commerce?
Mr. PESSIN. I do not see where the barber would enter into the

interstate commerce business.
Mr. KING. You do not claim to be a lawyer or an interpreter of the

Constitution?
Mr. PEsSiN. No, sir.
Senator KING. I have here a letter addressed to the clerk of the

committee from Mr. Francis M. Curlee, counsel, giving the result
of a telegraphic poll of the National Industrial Recovery Association
of Clothing Manufacturers relating to the National Industrial
Recovery Act, and I desire to place it into the record.

WASHINGTON, D. C., March 30, 1935.
Mr. FELTON M. JOHNSTON,

Clerk Committee on Finance,
United States Senate, Washington, D. C.

DEAR SIR: Pursuant to the request of the committee, I took a telegraphic
poll of the membership of the Industrial Recovery Association of Clothing
Manufacturers.

On March 26 1935, I sent telegrams (73 in number) reading as follows:
"I request that you wire me Mayflower Hotel, Washington, D. C., your

attitude toward continuance of National Recovery Administration by sending
me the following telegram: 'I am for continuing the National Recovery Adminis-
tration', or by sending me the following telegram: 'I am against continuing the
National Recovery Administration.'"

Five replied as follows: "I am (or we are) for continuing the National Recovery
Administration."

Twenty-five replied: "I am (or we are) against continuing the National Recov-
ery Administration."

Fourteen replied in varying language which makes it ImpossIble to tabulate
them. Exact copies ae as follows:

1. "I am in favor of continuing National Recovery Administration provided
present influences and discrimination as affecting our industry are removed.
Personally believe minimum wage, maximum hours, and abolishment child labor
should be continued but if we are to be constantly subjected to harassment
and intimidations of the past then I am opposed to any continuation whatsoever.
The welfare of a business that has been established for half a century and the
employment of 1,200 people is constantly placed in jeopardy by the willful
attitude of a handful of selfish people."

2. "In favor of National Recovery Administration principles but opposed to
certain sections and present method of enforcement."

3. "In favor National Recovery Administration governing maximum hours,
minimum pay, but not in favor of the provisions of Men's Clothing Code Author-
ity."

4. "We favor continuance of National Recovery Administration with modi-
fications."

5. "We favor continuance of National Recovery Administration with modi-
fications."

6. "We favor continuance of National Recovery Administration with modi-
fications."

7. "Re. tel. personally do not favor continuance of National Recovery Adminis-
tration as believe too great an opportunity for abuse of power as well as being
impracticable, but believe national laws for abolishing child labor and estab-
lishing minimum wages and maximum hours in industry meritorious."

8. "1 am against continuing the National Recovery Administration unless
codes contain only minimum-wage and maximum-hour provision."
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9. "We are against continuing the National Recovery Administration under
existing conditions."

10. "We are against continuance of the National Recovery Administration
because of the mallcious administration of the Clothing Code by mob rule of
those in control who make and break their own laws in accordance with their
whims." .... .

11. "We are against continuing the National Recovery Administration under

12. "We are against continuance of National Recovery Administration due to
manner in which code has been administered."

13. "We are against continuing National Recovery Administration in present
form."

14. "Reference your telegram March 26, because of pending litigation we are
advised by our counsel not to express ourselves on this question at this time."

Twenty-nine did not reply. Of these, I can identify 14 as firms that are now
involved in critical issues with the Clothing Code Authority or with one or more
of the governmental enforcement agencies. Others have been so involved.

I am turning the original file of telegrams over to Mr. Horton of the staff of
technical advisers of the committee.

Yours truly,, FRANCIS M. CURLEE,

Industrial Recovery Association of Clothing Manufacturers.

Senator KING. We will adjourn now until 2 o'clock this afternoon
to reconvene in the District of Columbia Committee room in the
Capitol.

(Whereupon, at 11:55 a. m., recess is taken as noted.)

AFTER RECESS

(The hearing was resumed at 2 p. In. in the committee room of the
Committee on the District of Columbia in the Capitol Building.)

Senator Krwo (acting chairman). The committee will be in order.
Mr. John F. Evans?

(No response.)
Senator KING. Mr. Leslie C. Smith.

STATEMENT OF LESLIE C. SMITH, REPRESENTING THE NATIONAL
ASSOCIATION OF ICE INDUSTRIES; CODE AUTHORITY FOR ICE
INDUSTRY, WASHINGTON, D, C.

(The witness was duly sworn by the chairman.)
Senator KING. Do I have the findings here of the Federal Trade

Commission (addressing Mr. Whiteley)?
Mr. SMITH. I can give them to you.
Senator KING. State your name and your business and whom you

represent.
Mr. SMITH. My name is Leslie C. Smith; I am executive secretary

of the National Association of Ice Industries, of Chicago. I represent
that national organization, composed of all branches of the ice indus-
try, covering the entire United States. I have membership in every
State.

The ice industry itself is composed of 55,000 distinct operating
units. The national association represents 69 percent of that body
numerically, and 83 percent of the volume of business done in the ice
industry.

The industry has an investment of in excess-
Senator KING (interrupting). How much time do you want,

Mr. Witness?
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Mr. SMITH. Twenty minutes at the most, sir.
Senator KING. We have five or six witnesses to be heard this

afternoon.
Mr. SMITH. Very well. I will make it very brief.
Senator KING. All right.
Mr. SMITH. The industry has an investment in excess of a billion

dollars, on which the turn-over is a quarter of a billion dollars a year.
In other words, it requires an average of 4 years to turn over the
capital investment in this industry.

It employs 176,000 people directly, and fully as many or even more
than that number are members of the industry as independent dis-
tributors of the product. With their families that means that there
are at least 550,000 people of our population in this country who are
dependent upon the ice industry for a livelihood.

Seventy-two percent of the membership in the ice industry sell less
than 10,000 tons of ice a year. In other words, it is an industry com-
posed in the major part of small units, because they extend, as you
know, to every town, every village, every hamlet in the country.

It has been my work in this field for 18 consecutive years to travel
among these men constantly. In the last few years I have traveled
over 100,000 miles and have met these men in their groupings and in
their conferences of the unit groups, and there are 44 distinct unit
organizations affiliated with the national body.

Senator KING. How long has the national body been organized?
Mr. SMITH. The national body has been organized since 1917.
Senator KING. And who are the principal units in it?
Mr. SMITH. The principal units?
Senator KING. YCS.
Mr. SMITH. You mean from sizes?
Senator KING. And from sizes.
Mr. SMITH. There are many. The City Ice & Fuel Co., of Cleve-

land, is perhaps the largest.
Senator KING. That is the largest? I beg your pardon.
Mr. SMITH. That is the largest the City Ice & Fuel Co., of Cleve-

land. The American Ice Co., of New York Philadelphia, Baltimore,
Washington, and Boston is one; New England Services Co., of the
six New England States; the Atlantic Ice & Coal Co., of Atlanta, Ga.,
with its headquarters there, covering seven States, I relieve; Union
Ice Co., of California, operating some 72 properties within that State;
the American Service Co., with headquarters in Kansas City, operat-
ing in 13 States, and having 97 plants. Those are some of the out-
standing ones.

Senator KING. Why would those very large corporations to which
you have referred extend their operations outside of the States in
which the corporations exist?

Mr. SMITH. Many of them were organized as mergers of smaller
properties, very many of them.

Senator KING. Some of these big companies are the result of the
absorption of smaller ones?

Mr. SMITH. That is true in some instances. That is not true in
all instances.

Senator KING. There is a gravitational force under which small
units are being absorbed by the large units the same as in the steel
industry?

1909
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Mr. SMITH. That is not at all true of the current time, and that has
not been true since 1928.

Senator KING. 1928?
Mr. SMITH. Yes. There was a tide of merging beginning in 1926

and extending through 1928, since which time there has been prac-
tically no activity.

Senator KING. What proportion of the total output of the United
States of ice is produced by say 8 or 10 of those large corporations, the
largest companies which are the result of consolidations and absorp-
tions?

Mr. SMITH. The 10 largest companies put together probably would
sell 10,000,000 tons. The output last year was 40,000,000 tons.
That would mean 25 percent.

Senator KING. Have you found that there has been a reduction in
the production of ice by reason of the refrigerators?

Mr. SMITH. Very markedly. The production in 1931 was close
to 65,000,000. In 1932 it had dropped 23.6 percent. In 1933 it
dropped another 11 percent, or nearly 35 percent in 2 years. The
relative sale of mechanical units has increased from 40,000 perhaps
8 years ago to their own figures 1,315,000 units last year.

Senator KING. Are there not a large number of individuals who
were making on their farms and in and about their homes quantities
of ice sufficient for their immediate needs and possibly for a few of
their men and neighbors?

Mr. SMITH. That is true only in the cold regions where there is an
opportunity for natural ice, That is not true, of course, covering the
entire country, because the making of ice is mechanical and entirely
a manufacturing process.

The proportion of natural ice last year to the sale of manufactured
ice, the total of which was close to 40,000,000, was 1,870,000 tons
last year, so it is rather a negligible quantity after all.

Senator KING. Proceed.
Mr. SMITH. In my trips among these people I know, I think as

well as any other one man, their attitude, their thinking, I know their
limitations perhaps, and what they are seeking to do. I also am
strongly impressed with the fact that as an industry, they are pre-
ponderantly behind the N. R. A. movement and preponderantly in
favor of their code. This is evidenced by a conference held here just
a month ago, in which there were 96 delegates sent by 44 of these
units,. chosen of their own volition, and sent here to review a year's
experience or a year and a half's experience under the code.

At the conclusion of that conference, 3 days of intensified work,
they passed a resolution unanimously endorsing N. R. A. and unani-
mously in support of the Code of Fair Competition for the Ice Industry
in practically its present form.

The ice industry has grown tremendously. In 1904 there were only
68,000 tons of daily capacity. In 1934 there were 367,240 tons of
daily capacity. And yet with that increase constantly taking place
in productive. capacity, the decline in the sale of the product or in
the business in the market has been 35 percent in 2 years.

Senator KING. Is it not a fact that a large number of persons made
application to the Ice Code for permission to set up little plants?

Mr. SMITH. First of all, permit me to correct the thought on that.
The Ice Code Authority has no jurisdiction whatsoever over the
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granting of a permit for the creation of a plant. That is in the hands
of the Administrator of N. R. A. entirely.

Senator KING. I refer to the N. R. A. I find here that Mr. Rich-
berg reported that there were a large number of applications filed for
permission to manufacture.

Mr. SMITH. There have been exactly 350 applications, 51 of which
only have been denied. The others have been granted.

Senator KING. Are you sure of that?
Mr. SMITH. Those are the figures on tabulation in the code author-

ity and I think I have the support of the administration or the deputy
administrator for those figures.

Senator KING. There have been quite a number denied?
Mr. SMITH. Fifty-one out of three hundred and fifty.
Senator KING. Yes, sir. They denied the application of the man

in Florida?
Mr. SMITH. He did not make application. The man in Florida,

after the law was passed bought his machinery and built his plant in
defiance of the law.

Senator KING. He was prosecuted because he did not get permis-
sion?

Mr. SMITH. He was prosecuted for violating the law, and the
prosecution was brought by the N. R. A.

Senator KING. He did not get permission and was prosecuted; is
that not a fact?

Mr. SMITH. Prosecuted to what extent? He was investigated.
Senator KING. Do you not know what prosecution means?
Mr. SMITH. Yes; I think I do. The code authority of the ice

industry did not prosecute him. It was done by the N. R. A. through
the Federal Trade Conunssion.

Senator KING. You are connected with the City Ice & Fuel Co.,
are you not?

Mr. SMITH. I am not.
Senator KING. Do you have any connection whatever with it?
Mr. SMITH. None whatever so far as my occupation or business is

concerned.
Senator KING. Is that part of the organization you represent?
Mr. SMITH. It is. They are members of my organization. They

have one vote in my organization just the same as a man who has a
5-ton plant and belongs. I ,

Senator KING. Their net profits in 1933 were $3,852,390.
Mr. SMITH. May I remind you that the City Ice & Fuel Co.

handles in excess of 1,000,000 tons of coal, and has three or four
breweries, and they have the largest individual cold-storage holdings
in America. They have a very thoroughly diversified business.

Senator KING. They had assets amounting to $8,000,000 and net
profits of nearly $4,000,000 in 1933 approximately.

Mr. SMITH. Well, this rapid decline m sales of ice first brought the
industry under the economic conditions of recent years, brought the
industry into a very serious state. In other words, there was not one
out of every 50 of them, of which I have any'knowledge, and I know
most all of them, who were making any money.- They were in a
serious condition.

Therefore, when the National Industrial Recovery Act was passed
by Congress, this industry was called together and asked if it wanted



to participate. The invitatieps warp general. They were not
confined to membership of fiy organization. 'In conference its first
action w4s t a4e4 .y c.roup composed pf_104 men who met in a 3-

ay session ip3 CPog6 in 'Ju4e Qf 1933. Thirty-four of that 104 had
never belonged" the' national organization, although that body did
call the meeting as tle representative body of the industry.

The need was cqrtainlr striking. The code was written-7
SeAator KING (interrupting). By whom?
Mr. SMITH. Written by the industry in consultation. It was

rewritten six times in consultation'with the authorities of the N. R. A.
Senator KIN6. 'Who were 'the principal factors, if I may use that

term, in the rafting of the code? I I
Mr. SMITH. If yo please, it was done by a committee of 21 men.
Senator KING. Who were they? I won't ask their names. Were

they representatives of these 10 or 12 large companies?
Mr. SMITH. Some of them were, yes. The preponderant number

of them represented small units.

Senator KING. There is an Ice Code, I suppose.
Mr. SMITH. Yes sir
Senator KING. ]oes it have a code organization?
Mr. SMITH, Yes, sir.
Senator KING. Who is the president?
Mr. SMITH. The chairman of the code organization is Mr. Mont

Taylor, of Texas.
Senator KING. What is his salary?
Mr. SMITH. His salary is $10,000. He devotes his entire time to it.

Senator KING. How many secretaries are there?
Mr. SMITH. There is only one executive secretary.
Senator Kra. Who is he?
Mr. SMITH. I; with a salary of $3,000.
Senator KING. Is that your entire salary?
Mr. SMITH. No. That is for part-time service under the code

authority. . I
Senator KING. Do you belong to the multiple service, these repre-

sentatives of several other corporations?
Mr. SMITH. Other industries, you mean?
Senator KING. Other. industries.
Mr. SMITH. No.'
Senator KING. Or units within this industry?
Mr. Smrg. I am absolutely within the ice industry for those who

make and se1l ice. rfto w
Senator KXIN. How many of thosp organizations do you represent?
Mr. SMITH. None.
Senator KING. You stated it was part time. What is the rest of

your time devoted '? ...
Mr. SMITH. Well, secretary of the national association, the trade

association.
Senator KIi. I see.
Mr. SMITH. My headquarters are in Chicago.
Senator KING. Aiid What do you get from that trade association?
Mr, SMITH. I draw $12,000, a year from the trade association.
Senator KING. And $3,000 from the code authority?
Mr. SMITH. yes.
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Senator KING. Who levies the assessment from the ice manu-
facturers?

Mr. SMITH. The assessment is levied under the executive order
which permits code authorites to levy assessments. The assessment
is listed by N. R. A., not by the code authority.

Senator KING. Is it not a fact that this code authority fixes it, and
then they transmit it to the N. R. A., and in some instances it meets
the 0. K. and others it has not been acted upon as yet?

Mr. SMITH. That is quite true. It has to be done as an estimate,
of course.

Senator KING. What is the amount, the estimate sent up by your
code authority?

Mr. SMITH. $232,000.
Senator KING. For 1 year?
Mr. SMITH. For 1 year to administer this in every State, 55,000

units.
Senator KING. Two hundred and how many thousand?
Mr. SMITH. $232,000.. .
Senator KING. $232,000. And how many assessments have been

levied to date?
Mr. SMITH. How many?
Senator KING. Yes.
Mr. SMITH. Just the one for the year.
Senator KING. Just the one for this year, 1934?
Mr. SMITH. For the year ending April 30 of this year.
Senator KING. For the year. This $230,000-odd, who gets all

that sum?
Mr. SMITH. Fifty percent of it goes to the code authority for the

paying of the expenses of the code authority, the operation of its
offices, paying assessment of 10 regional field men, or advisers, regional
advisers, territorially arranged.

Senator KING. Who are they-I do not ask their names, but are
they members of the code authority or local code authorities?

Mr. SMITH. They are field representatives of the code authority.
They are approved by the Administrator.

Senator KING. And I suppose they are engaged in the ice business?
Mr. SMITH. Yes.
Senator KINt. And have their own salaries and their own busi-

ness?
Mr. SMITH. They have their own business; I know nothing about

their own salaries.
Senator KING. What do they get as field representatives?
Mr. SMITH. Nothing; they are paid no salary.
Senator KING. What is their authority?
Mr. SMITH. Their authority?
Senator KING. Yes.
Mr. SMITH. Merely as ex-officio members of the various commit-

tees of arbitration and appeal within their territorial districts. Each
of the unit groups has a committee arbitration and appeal. It is
an arbitration committee. All of those within the territorial district
come under what is known as a regional adviser, wiho is merely an
agent for the code authority, and his work is supervisory in the sense

110782-36--pr 6---10
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of a counsel advisory arbitrator entirely. He has no final decision
upon any case.

Senator KING. Are you familiar with the Purity Ice Co.?
Mr. SMITH. Yes, sir.
Senator KING. Which came before the Federal Trade Commission?
Mr. SMITH. Yes, sir.
Senator KING. Were you a party to the initiation of that suit?
Mr. SMITH. No, sir. That suit was initiated by N. R. A., not by

US.
Senator KING. That was for the purpose of preventing the appli-

cant from manufacturing ice, was it not?
Mr. SMITH. Well, it was because the man was in violation of a

Federal law.
Senator KING. He wanted to manufacture ice?
Mr. SMITH. Yes sir
Senator KING. &nd the N. R. A. tried to restrain him here before

the Federal Trade Commission?
Mr. SMITH. Until he had obtained a certificate as the law requires.
Senator KING. Oh, yes; and it went before the Federal Trade

Commission and they dismissed the suit?
Mr. SMITH. They decided that the man-that that particular

operation was not in interstate commerce.
Senator KING. They dismissed the suit under the complaint?
Mr. SMITn. So far as jurisdiction was concerned.
Senator KING. They dismissed the complaint, did they not?
Mr. SMITH. So far as Jurisdiction was concerned.
Senator KING. Did they dismiss the complaint or still maintain

jurisdiction?
Mr. SMITH. So far as I know they are through with it.
Senator KING. They dismissed it. Why could you not answer that

frankly?
Mr. SMITH. I did not quite get the term. I am not a lawyer.
Senator KING. You do not know what dismissal of an action means?
Mr. SMITH. Yes, sir.
Senator KING. All right. You may proceed.
Mr. SMITH. When the code was drawn and improved, the code im-

plied or involved very marked considerations upon the ice industry,
so much is that true that in the year 1934, as oppos6d to 1933, the
I year under the code and the I year prior to code operation, that the
number of employees added to the ice industry for the same amount
of business has increased 14.4 percent, or nearly 25,000 men. The
pay rolls in the ice industry have increased 14.21 percent, or
$26,461,000 and the hourly rate of pay for all employees in the ice
industry has been increased 18% percent under the code, as opposed
to the year just preceding it.

Senator KING. What was it in 1929 and 1928, the weekly or annual
wages per employee?

I Mr. SMITH. Well, the annual wages in 1928 were practically pro-
portionate to the volume of business or to the stand-by charge, as
they were in 1933.

Senator KING. They were larger, were they not, per man and per
week and per year than in 1932?

Mr. SMITH. To.the best of my knowledge, Senator, they were not.
There has been very little, if any, actual decrease in wages, but there
were fewer men employed, that I shall grant you, but in the rates of
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wages paid-and I speak now merely from my own conviction-I
have no figures to justify it-

Senator KING (interrupting). All right.
Mr. SMITH (continuing). But I know there has been very little

change in the wage rates of employees in the ice industry.
Senator KING. When you say "wage rate", do you mean per day,

per hour, or per year?
Mr. SMITH. I mean per whatever basis of payment, per week or

per day.
Senator KING. Were not the actual earnings in 1926, 1927, 1928,

and 1929 larger than they were in 1933?
Mr. SMITH. Oh, yes.
Senator KING. And 1934?
Mr. SMITH. Yes; emphatically.
Senator KING. All right. Proceed.
Mr. SMITH. On the acceptance of these impositions it cost the

industry, as I said, $26,461,000 in pay roll and it added 25,000 people
to its employment. In exchange for that, there were certain things
issued, stated, and granted by N. R. A., announced by the President
himself, in the form of trade-practice divisions, or trade-practice
provisions, and those trade-practice provisions were accepted by this
industry, who met the imposition of wages and hours practically
without protest, and have proceeded to operate under them until
today at least 99 percent of this industry is operating under this code
and is perfectly satisfied with its code. It is strongly in favor of its
continuance.

It has been charged repeatedly here that this industry has fostered,
and that the code of this industry has fostered, monopolies, and
oppressed small enterprises. If, please, sir, nothing could be further
from the truth. The fact is that 72 percent of all this vast army of
operators are confined in small territories, most of them without com-tit1ion, and the very protection granted under the code keeps them

from being imposed upon by having their investment jeopardized by
an influx of plants built for nuisance value to force the buying of the
property by the already operating unit. We have had no complaints
whatsoever anywhere in our national organization as a trade group
or before any of our code work indicating that there was the slightest
imposition in the line of depressing small enterprises under our
operation of the code.

Now this industry, of course, with that tremendous decline in its
business added very materially to its overproduction. The industry
is perfectly used to overproduction. The load factor of this industry
back in 1925 was only 47.4 percent of productive possible output.
Now, in these later years, that has decreased to approximately 38
percent.

May I ask you to consider this, that in the decline of load factor,
that is quantity sold as related to its possibility of production, in
the decline of that the fixed charges remain practically stationary?

An ice plant must operate 365 days a year, 7 days a week, 24
hours a day. It cannot be stopped and started. Its very processing
demands that sort of thing. Therefore, when a plant is operating at
50-percent capacity the amount of operating force, the overhead of
that plant, barring possibly power and to a very limited degree
some labor, remains just the same as when it is operating at full
capacity, every bit. So that in your overproduction, from which
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grew the clause in the Ice Code demanding that certificates be ob-
tained showing necessity and convenience, before additional produc-
tive capacity could be thrown into a market already overproduced,
that discretion, let me insist again, contrary to the testimony given
before this committee, does not lie with the code authority or any
agency with this industy, but it lies exclusively with the Govern-
ment. Ilhat control is absolutely necessary. A new plant in a flooded
market adds nothing. whatever to any feature of benefit. It is an
investment drawn in. It does not sell more ice. It only divides up
the market and causes cut prices in the market which is already
here existing.

In 1933 there were 34 percent of the productive capacity in August,
if you please, the peak of the season, in 1933, of the metropolitan
markets of this country, covering all phases of it, and all sections of
the territory were closed down in August because there was no sale
for the product, and yet into those markets there was built in those 2
years 118 additional plants, with a productive capacity of 887,400
tons per day, when there was 34 percent of the productive capacity
already closed in the peak season. It does not reduce the price to
the consumer. A new plant going into a territory merely gets its
trade by proselyting, by stealing customers from already existing
plants at a lesser price.

Remember, ice is a perfectly standard product. It is not trade-
marked. The production from one plant is identical with that of
another. In distinction nothing in the wide world takes so much
capacity for refrigerating. It is the same every place. The quality
of the ice even by its own process of freezing is far purer than the water
out of which it is made, by that very process. Our water is invariably
treated by that process no matter how pure the health conditions,
supervised, superintended, examined under all the different conditions
in an ice plant; and, therefore, these new plants are built by people
who have become known to us for the major part as men who simply
go in and build a plant for its nuisance value, knowing they can hurt
all the investment in that market until they are given either contracts
for a fair proportion of their outputs, or, better still, as they see it, if
they are bought outright to save the stupendous loss, because a very
few cents cut in the price of ice will influence a customer without any
other compensation whatsoever.

Remember, when the price of ice is cut by one person it is either
met or almost invariably in retaliation is still further reduced. That
process brings about price wars, which have cost this industry close
to $30,000,000 a year for 15 years or longer, utter price wars caused
by the invasion of just that type of thing, adding more where nothing is
needed. And the price invariably after being cut after this new plant
has secured ita portion, or at least a satisfactory amount of the busi-
n-zis, almost invariably they are the petitioners to have the prices re-
storid or put up. And these losses must be retrieved by the consumer.
This tremendous overproduction has kept the price during recent
years from coming down gradually, because this new plant must be
supported and the old one must be supported; an ice planb is long-
lived and cannot be shifted into something else. It cannot be made
into something else and moved across the street, or put in some other
capacity. It stays there as an ice plant. If I am forced to son mine
at a sacrifice it merely gives him that much more advantage and he
goes right on operating it as an ice plant. In none of these price
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wars as I recall now was there an actual closing up of one single,
solitary ice plant as the result of a price war. Those are the condi-
tions that exist in the ice industry. It is a strictly seasonal product.
It does two and a fraction percent of its business in February and
does 17 percent of it in July.

There has also been brought here a protest on the part of a certain
witness who claimed that the object of this code and the action of its
code authority, first its charging that they had denied him an applica-
tion, which I assure you is not possible under the law or under the
code, but charging further that the whole intent was to throttle
invention. May I remind you that that gentleman has a patented
process that has been on the market for 7 years. To my knowledge
only four plants have been erected in that 7 years. He has simply a
patented way of reproducing a flake or a small curled cake of ice,
which is identical in all its performance with crushed ice in any form.
He has the opportunity as anyone else has who has any portion of an
existing cake plant to have a portion of it removed and his process
put in without adding anything to any other part. The reason he
has not been able to make any more progress with it is that it is bulky
and very awkward, and there are those who are very much against it.
That has been his prerogative, and he has had an opportunity to sell
anyone in the ice industry. I have even gone so far as to put his
process on two different occasions before my national organization as
something new, something which they might use. I have shown him
every courtesy and have done everything to help in that direction
we might do.

I want to remind you also in conclusion that the code authority of
the ice industry is made up of I man from San Francisco, 1 from New
York, 1 from Ohio, 1 from Atlanta, and 1 from Texas, and 2 of these
are operating individually owned small units.

The chairman of the code authority is not a member of the national
association and has nothing to do with its operation or its business.
He holds no position in it. He operates in a town of 3 000 people a
40-ton ice plant and he is the chairman, and during die interim of
board meetings he is the executive head of the code authority. It is
not dominated by large interests. It is controlled entirely by this
independent man, operated under his guidance and his direction, and
he is not even a member of my organization.

Senator KING. The chair will put into the record the order of dis-
missal and the opinion of the Federal Trade Commission in the matter
,f the Purity Ice Co., Docket No. 2203.

(The document referred to is as follows:)

UNITED STATES OF AMERICA BEFORE FEDERAL TRADE
COMMISSION

AT A REGULAR SESSION OF THE FEDERAL TRADE COMMISSION, HELD AT ITS OFFICE
IN THO CITY Of WASHINGTON, D. C., ON THE FIFTH DAY OF APRIL 1935

Docket No. 2203-Order of dismissal

In the matter of Purity Ice Co., Inc., a corporation, et al.

Commissioners: Ewin L. Davis, Chairman, Charles H. March, William A.
Ayres, Garland S. Ferguson, Jr.

This matter coming on to be heard by the Commission upon the complaint of
the Commission, the answer of the respondent, the testimony taken In support
of the allegations of complaint and in opposition thereto, and the briefs and oral
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arguments of counsel for the Commission, and the relator and for the respondent,
and the Commission being now fully advised in the premises;

It is ordered that the complaint herein be, and the same is, dismissed upon the
ground that the transactions complained of are not in or affecting interstate
commerce.By the Commission. OTIs B. JOHNSON, Secretary.

UNITED STATES OF AMERICA BEFORE FEDERAL. TRADE COMMISSION

Docket No. 2203

In the matter of Purity Ice Co., Inc., a corporation, et al.

OPINION

The complaint in this case charges the Purity Ice Co., a corporation, and
Felice Ferlise, individually and as president of the said company, with the viola-
tion of certain provisions of the Code of Fair Competition for the Ice Industry.
Complaint was issued upon the relation of the National Recovery Administra-
tion, and counsel for that administration and for the Ice Code Authority were
permitted to intervene and to prosecute the complaint.

The complaint alleges that respondents violated the code in question by failing
to apply for or to secure from the Administrator for Industrial Recovery a cer-
tificate of public convenience and necessity as required by the provisions of
article XI.

That article provides that any individual, firn, corporation, or partnership,
or other form of enterprise, desiring to establish additional ice production,
storage, or tonnage in any given territory must first establish to the satisfaction
of the Administrator that the public neqessity and convenience require such
additional ice-making capacity, storage, or production.

Under tile provisions of section 3 (b) 2 of the National Industrial Recovery
Act, after the President has approved a code, the provisions of such code become
the standards of fair competition for the trade or industry or subdivision thereof
involved. Any violation of such standards in any transaction, in or affecting
interstate or foreign commerce, is made an unfair method of competition in
commerce within the meaning of the Federal Trade Commission Act, as amended.

Respondents admit that they established a plant or factory for the manufacture
of ice at Lakeland, Fla., subsequent to the approval of the'Code of Fair Compe-
tition for the ice Industry without securing or attempting to secure a certificate
of public convenience and necessity as required under article XI of said code.
They deny, however, that they have at any time been engaged in any transaction
in or affecting interstate or foreign commerce. Other defenses are raised by
respondents which will be stated hereinafter.

The record shows that the code for the ice industry was approved by the
President on October 3, 1933, and became effective October 16, 1933; that
early in 1934 the respondents established a plant for the manufacture of ice
at Lakeland, Fla., with a capacity of about 15 tons per day and an actual sale
of approximately 10 tons daily, and proceeded to sell the Ice manufactured in
that plant in thie city of Lakeland and the territory immediately surrounding
said city. The respondent company employed 14 persons. At the time that

I If at any time an individual, fr m, corporation, or partnership, or other form of enterprise desires to
establish additional Ice production, storage, or tonnage in any given territory, said party must first establish
to the satisfaction of the administrator that public necessity and convenience require such additional ice-
making capacity, storage, or production. The ice manufactured from any plant that was not in actual
operation on Sept. 8, 1933, shall not be sold to any purchaser for a period of 12 months from the date sub-
sequent to Sept. 8,1933, upon which theoperation of such plant may be initiated or resume, at prices lower
than the lowest corresponding prices in good faith published, as required by this code, in a schedule or
schedules governing prices to such purchasers; providing and excepting that this provision will not apply
to the sale of Ice manufactured by the following

.(a) Plants installed upon authority, of a certificate of necessity and convenience duly issued by the
administrator; or

"(b) Plants temporarily shut down for repairs for a period not In excess of 12 months prior to Sel. 8,
1933; or

"(c) P'ants that were owned or whose output was controlled by companies or operations that were on
Sept, 8, 193F, In good faith engaged in the business of selling ire to the general trade in tlh market in which
the ice from such plants is proposed to be sold, such plants being on Sept. 8, 1933, out of operation because
of the intent In good faith to further the economic conduct of the business of such company or operation."

I "After the President shall have approved any such code, the provisions of such code shall be the stand-
ards of fair competition for such trade or industry or subdivision thereof. Any violation of such standards
in any transaction In or afecting interstate or foreign commerce shall be deemed an unfair method of com-
petItion In commerce within the meaning of the Federal Trade Commission Act, as amended; but nothing
in this title shall be construed to Impair the powers of the Federal Trade Commission under such act, as
amended."
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this plant was established, there was in operation in that area one other ice plant,
with a daily productive capacity of about 375 tons. This latter plant was
operated by the Federal Ice Refrigerating Co., a subsidiary of the City Ice &
Fuel Co. The latter company is the largest ice manufacturing concern in the
United States, owns and operates approximately 18 plants in the State of Florida
and has some 26 subsidiaries or branches throughout the United States and
Canada. The Federal Ice Refrigerating Co. did not ship or cause to be trans-
portf d any ice outside the State of Florida and the ice which it supplied for
refrigeration of cars, and trucks was sold and delivered to such cars and trucks
in the city of Lakeland or vicinity.

The record tails to disclose a single instance where the respondents sold or
shipped ice outside the State of Florida. All of their manufacturing operations
were carried on in the city of Lakeland and all of their sales were restricted to
that city or its immediate vicinity. consequently, the respondents were not
engaged in interstate commerce.

Under the National Industrial Recovery Act, the jurisdiction of the commission
over unfair methods of competition is extended to transactions "in or affecting
interstate or foreign commerce." Do respondents' transactions as disclosed by
the record affect interstate commerce?

In support of the allegations of the complaint it is contended that the ice manu-
facturers in the Lakeland competitive area are engaged in business affecting
interstate commerce in that they supply ice at Lakeland or vicinity for the
refrigeration of cars and trucks which transport perishable commodities from
Lakeland and vicinity to other States, and also in that they supply in Lakeland
ice for the refrigeration of food stuffs imported into Lakeland and vicinity from
outside the State of Florida. It is further contended that in view of the relation
between ice and transportation of perishables the mere construction of an ice
plant affects interstate commerce. It is to be noted that aside frou a single sale
and delivery in Lakeland of ice to a truck engaged in transporting perishable
vegetables from Florida to the District of Columbia, and sundry sales of ice to
grocerymen in Lakeland for the purpose of refrigerating meatE, which had been
shipped into Florida from other States, there is no evidence to show that any of
the ice sold by the respondents had the slightest effect whatsoever upon interstate
commerce. Did the sale and delivery of ice to the truck in Lakeland and ti sale
and delivery of ice to the grocers in Lakeland affect interstate commerce so as tQ
confer authority upon the Commission to proceed tinder section 3 (b) of the
National Industrial Recovery Act?

The question whether intrastate transactions so affect interstate commerce as
to come within the purview of Federal regulatory authority under the Commerce
Clause has come before the Supreme Court must frequently in litigation arising
under the antitrust law, although other Federal legislation has called for judicial
determination of this question. Following Hopkins v. United Statels (171 U. S.
578, 592), which declared "there must be some direct and immediate effect upon
interstate commerce", the holding in Suift & Co. v. United States (196 U. S. 375,
397), that the effect of the restraint upon interstate commerce was "not accidental,
secondary, remote, or merely probable"; and the declaration in Hammer v.
Dagenhart (247 U. S. 251, 27Z), that "the mere fact that they were intended for
interstate commerce transportation does not make their production subject to
Federal control tinder the Commerce Clause", there developed a line of cases
squarely controlling the instant proceeding,

In United Mine Workers v. Coronado (259 U. S. 344), a civil suit under the
Sherman Act, the court in determining whether the conspiracy involved was in
nmstraint of interstate commerce, declared that while coal mining is not interstate
commerce, and the power of Congress does not extend to its regulation as such,
nevertheless if the practices in connection with coal mining are likely to obstruct,
restrain, or burden interstate commerce it is within the power of Congress to
subject them to restraint, but that the practices themselves not being of an inter-
stite character, "the intent to injure, obstruct, or restrain interstate commerce
mnst appear as an obvious consequence" of the acts.

In United Leather Workers v. Herkert (265 U. S. 457), also a civil action under
tho Sherman Law, the court held that prevention by means of a strike, of manu-
facture of goods destined for interstate commerce was not an interference with
such commerce, stating at page 471:

"* * * the mere reduction in the supply of an article to be shipped in inter-
stale commerce, b3 illegal or tortious prevention of its manufacture, is ordinarily
an directt and remote obstruction to that commerce."

Industrial Association v. United States (268 U. S. 64), presented a case under
the Sherman Act of a combination of builders and dealers restricting the purchase
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of building materials used in San Francisco to product. made by open shops.
This necessarily raised the question of the effect on interstate commerce in
products sold and shipped to San Francisco in such commerce. Referring to the
alleged restraint upon the purchase of interstate products, the Court stated (at
p. 80):

"The effect upon, and interference with, Interstate trade, if any, were clearly
incidental, indirect, and remote-precisely such an interference as this Court
dealt withk in Unitcd Mine Workers v. Coroenado (259 U. S. 344) and United
Lother Wrkr8 v. Herkert (265 U. S. 457)."
and further, the Court stated (at p. 82):

"The alleged conspiracy and the acts here complained of, spent their intended
and direct force upon a local situation-for building Is as essentially local as
mining, manufacturing, or growing crops, and if, by a resulting diminution of the
commercial demand, interstate trade was curtailed either generally or in specific
instances, that was a fortuitous consequences so remote and indirect as plainly to
cause it to fall outside the reach of the Sherman Act."

Levering v. Morrin (289 U. S. 103), involved a conspiracy to suppress local
building operations solely for the purpose of compelling employment of union
labor. The Court held that it could not be adjudged a conspiracy to restrain
interstate commerce merely because., incidentally, by checking the local use of
building materials it would curtail the sale and shipment of those materials in
interstate commerce. The Court stated (at p. 107):

"Prevention of the local use was in no sense a means adopted to effect such a
restraint. It is this exclusively local aim, and not the fortuitous and incidental
effect upon interstate commerce, which gives character to the conspiracy."
In the light of these decisions the facts of the instant case disclose a very apparent

weakness and remoteness in any effect they may have upon interstate commerce.
Of the ice business, the Supreme Court has stated (New State Ice Co. v. Liebmann,
(285 U. S. 262, 279)):

"We are not able to see anything peculiar in the business here in question which
distinguishes it from ordinary manufacture and production."

The further contention of the relator to the effect that supplying ice for refrig-
eration of foodstuffs imported Into the State of Florida constitutes interstate
commerce, is disposed of by the following principle of law laid down in the case of
Industrial Ass'n v. United States, aupra, in which the Court (at p. 78) held:

"It is true, however, that plaster in large measure produced in other States
and shipped into California was on the list; but the evidence is that the permit
requirement was confined to such plaster as previously had been brought into the
State and commingled with the common mass of local property, and in respect
of which, therefore, the interstate movement and the interstate commercial
status had ended."

Since the transactions of respondents, as to which complaint has been made,
were not in interstate or foreign commerce and did not substantially or directly
affect said commerce, the Commission has no authority to issue a cease and desist
order against them, and the complaint must be dismissed.

This is not to say that power does not exist under the National Industrial
Recovery Act and under the Federal Trade Commission Act to take all necessary
measures, including control of transactions wholly intrastate in character,
whenever indispensable to protect or foster interstate commerce. This principle
is not applicable here. The facts show no burden, restraint, or effect upon inter-
state commerce.

Respondents further contend that the National Industrial Recovery Act is
unconstitutional; that the refusal of a certificate of public convenience and
necessity would, in the instant case, permit a monopoly in violation of section 3
(a) of the National Industrial Recovery Act; and that article XI of the Code of
Fair Competition for the Ice Industry violates both the fifth and tenth amend-
ments to the Constitution. These contentions need not be considered since the
Commission has decided that it lacks authority in the matter for the reason that
the transactions complained of are not "in or affecting" interstate commerce.

The complaint must, therefore, be dismissed.
By the Commission.

" , EwiN L. D vws. Chairman

APRIL 5, 1935.

Senator KING. Mr. Platt B. Walker, of Minneapolis, Minn.? Is
Mr. Walker here?

(No response.)
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TESTIMONY OF STEVEN F. VOORHEES, NEW YORK, N. Y., REPRE-
SENTING THE CONSTRUCTION LEAGUE OF THE UNITED STATES;
CONSTRUCTION CODE AUTHORITY

(The witness after having been first duly sworn, testified as follows:)
Senator KING. State your name, residence, and whom you represent.
Mr. VOORHEES. Steven F. Voorhees, New York; I am an architect

and I am representing the Construction Code Authority, of which I
am chairman.

I am also speaking for Col. John P. Hogan, who is chairman of the
Construction League of the United States, so in answer to your
request I will speak for both, if that is agreeable.

Senator KING. Chairman of what code authority?
Mr. VOORHEES. Construction Code Authority.
Senator KING. Buildings?
Mr. VOORHEES. All kinds of construction.
Senator KING. Who elected you?
Mr. VOORHEES. I was electedby the Construction Code Authority,

which was made up of the representatives of some 29 trade or pro-
fessional associations in the construction industry.

Senator KING. How much time do you want, Mr. Witness?
Mr. VOOnHEES. I think I can do it in 10 minutes if I can shoot

along.
Senator KING. All right.
Mr. VOORHEES. The Construction Code Authority is made up of

appointees from the following trade associations in accordance with
the terms of the code:

The Construction League of the United States; the general con-
tractors' division, representing the Associated General Contractors of
America; the International Society of Master Painters & Decorators,
Inc., representing the painting, paperhanger, and decorative division;
National Elevator Manufacturing Industry, representing the eleva-
tor manufacturing division; Cement Gun Contractors Association
representing the cement gun contracting division; National Electrical
Contractors Association, representing the electrical contracting
division; Roofing and Sheet Metal Industries Conference, represent-
ing the roofing and sheet-metal contracting division- Mason Con-
tractors Association of the United States and Canada, representing
the mason contractors' division; Tile & Mantel Contractors Associa-
tion of America, representing title contracting division; National
Association of Master Plumbers of the United States, representing the
plumbing contracting division; National Kalamein Association,
representing the kalamem division; National Wood Flooring Con-
tractors Association, representing the wood floor contracting division;
National Resilient Flooring Association, representing the resilient
flooring contracting division; Asbestos Contractors National Asso-
ciation, representing the insulation contracting division; the National
Terrazzo & Mosaic Association, representing the terrazzo and mosaic
contracting division; Heating, Piping & Air Conditioning Contractors
National Association, representing heating, piping, and air-condition-
ing contractors' division; National Association of Marble Dealers,
representing the marble contracting division; International Associa-
tion of Contracting Plasterers, representing the plastering and lathing
contracting division; National Stone Setting Contractors Association,
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representing the stone setting contractors' (ivision: National Building
Granite Quarries Association, representing the building granite divi-
sion; Construction News Service Association, representing the con-
struction news service division; and the ('ork Insulation Contractors
National Association, representing the cork insulation division,

In ad(lition to which the following associations are also official
sponsors of the code: American Instititto of Architects, American
Society of Civil Engineers, American Road Mi ihdrs Association,
National Association of Metal Furring and Lathing Contractors,
National Association of Building T'rado Employers, National A sso-
ciation of Builders Exchanges, and American Constiction Council.

Senator KING. How many codes are there represented?
Mr. Voonils. There is one code divided into divisions, sitr.
Senator K(ING. No; are there not codes for various of those units?
Mr. VoomlmIs. It is one code with various divisions. Each divi-

sion has a chapter, which covers the special conditions surrounding
the relations in that particular division. And one chapter, chapter
no. 1, is general for the entire industry--that is to say, for instance,
the general contractors' code would consist of chapter 1, the general
conditions, and chapter 2 which happens to he their division chapter,
which covers special conditions applying only to general contractors,
and the same throughoit.

Senator KIN(. Tiere was a witness on the stand a few days ago,
who is also a code authority member, and he challenged attention to
the fact that in the little organizations which ho represented the sante
vendor of commodities would he tinder a dozen codes, most of which
are in the building codes, or come within the categories just mentioned
by you.

Mr, Voominms, I do not know what the code was.
Senator KING. The plumber's code, as I remember it; no, lie was

a hardware dealer, and l-e came in 10 or 15 or 20 codes
Mr. Voomiuis, This code has chiefly to do with installation, Sen-

ator, and not to (1o with manufacturing. therer are two or three
exceptions to that rule, but it is chiefly to do with the installation in
the building or ii the structure.

senatorr KING. You do not build the houses?
Mr. VoomiEtjis, That is under this code,
Senator XING. Under this code?
Mr. Voonmms. Yes, sir. That is what 1 iuean by installation,

design, and construction, those two functions.
Senator KING. There is a separate code for comlet , is there not?
Mr. Vooauh:Es. For cement manufacture; yes.
Senator KING. And for bricks?
Mr. Voomut:s. That is true; entirely separate.
Senator KING. And for furniture and lumber?
Mr. Voommts, Yes; that is right.
Senator KING. And for iron sheeting?
Mr. Voonmnix. Yes, sir,
Senator KING, Separate codes?
Mr. Vooimii:s. Entirely independent of this code, and has

nothing to do with it.
Senator KING., You mentioned sheet roofing, did you not?
Mr. VOORHFS. That is in the application to the building,
Senator KING. But there is a code for that?
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\i r, Voonmti vs. That is part of this Code, sir,
Senator KiNO, Sheet roofing?
Mr. Vootmrii .s. Yes, sir; roofing and shoot metal vo c1111 it,
Senator KImi. Would the stool plates come under that code?
Mr. Vooimi:Fis. No, sir, It is tle installation; Construction is the

word wo ise, design and Construction of huilhin,4 and other types of
structures, such as highway, dams, railroads, and so on, and so on.
T1 definition Of th1 code is the design and construction of structures
such as building strmctures, and these other structures, both high-
ways and tit, so-called "I ''iwavy engineering structures."

Senator K IN(O. I Was shown a draft 2 or 3 days ago prepared by one
of the 1Federal agolcies wlilch showed that the organizations ider your
code, if I understand your code, clearly show a substantially ifitorm
line of Costs front 1927, 1928, 1929, right on down; now, whereas ill
otler colulmlodities the costs are less, and the inference was and the
statelont by the representative of one of the departments was that
the heavy illustries, so-called, were not reducing their costs. For
instance, a tmnufac tr, of engines, cars, and so on, that the costs
were substantially the same and were maintained, as is contended
and I expressed m;ly opinion there was a sort of a monopolistic control
of th)se industries. )o you care to comment upon that?

Mr. VooinEs. So far as the construction industry is concerned, and
I am professionally on the buying end of the market as an architect, 1
an taking bids on work we are buying for bids at the present day
and thev are far under tile bids that we were taking; I am speaking
now on "buildings in 1929.

Senator KING, Are not brick about 25 or 30 percent higher than
they wore 3 years it go in 1933?

Mr. Voonimms. Iam sorry I cannot answer that question, but if
YOiU will take.

Senator KIN(I (interposing). And lumber, is not that 40 to 60 p1r-
cent higher, or was here a fow months ago, than it, was in 1933, and
oven higher than it, was in 19)29?

Mr. VoomUi xs. 1 (annot answer those (tiestions. Those industries
are not mudor our code for one thing, and, secondly, the price the
architect or ow ner knows is the whole price that comes in for his
house. For exam11, that takes those into account; namely, I have
had to professionally make ai examination of the costs of buildings
of certain typos in Now York since beginning around 1919, and build-
ings we had designed, so I knew what they wore, and the cost follows
vory closely the Federal Reserve curves if you know what that. curve,
of Course, is, There is no particular reason for that, but that iq a
fact. and that is materially Mider 1926 in certain phases.

Senator KING, T am interfering with your statement, If you Curt
to proceed it. is all right.

Nir. VootuliEs. I want to say that the code authority is made up
of representative appointed l)y these various divisions'l have real,
and I was elected by them, You may question why they should
elect ami architect, but they were so unwise as to do that.

At a meeting of the Code authority oIl March 8, a resolution. --
Senator KiNG (interposing). What year?
Mr, Vooirntis. This year, 1935; a resolution was passed urging

the extension of the act far 2 years, We sent a copy, an ofhciai
copy, of that resolution to the committee.
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Senator KING. March 12?
Mr. VOORHEES, Dated March 12. The meeting was held on

March 8,
Senator KING. I notice here from this resolution that you recom-

mended changes'?
Mr VOORHES. Some suggested changes, and I have a few others

that I would like to put in at the end of my testimony, if I may.
Senator KING. The principle of the resolution as I read it is that it

is the sense of the Contruction Code Authority, Inc.-it is incorpo-
rated, isn't it?

Mr. VOORHEES. Yes, sir.
Senator KING (reading).
That the National Industrial Recovery act, with proper changes, be extended

for a period of at least two years after June 16, 1930.
Further,
That the act contain a provision granting immunity from civil or criminal

liability to code authorities.
Wouid that mean grant immunity from antitrust prosecution or

violation of the antitrust laws?
Mr. VOORHEES. Not if they are within the scope of their authority.
Senator KING. Have you read this new bill that has been. offered?

You have, have you not?
Mr. VOORHEES. I beg your pardon?
Senator KING. Have you read this new bill?
Mr. VOORHEES. This S. 2445?
Senator KING. Yes.
Mr. VOORHEES. Yes, sir.
Senator KLuG. Did your organization construe that as to absolve

you from responsibility for violation of that act, the Sherman Act,
rather?

Mr. VOORHEES. The organization did not have time to consider
the bill.

Senator KING. You want any immunity from civil and criminal
liability to code authorities. Did you mean by that likewise to repre-
sentatives of the Government?

Mr. VOORHEES. You mean who are members of the code authority,
or generally? You see there are three Government members.

Senator KING. The law-enforcing agencies of the Government.
Mr. VOORHEES. We did not go beyond the code authority, sir.
Senator KING. I see.
Mr. VOORHEES. The purpose of that was we incorporated so that

we could persuade men that they could serve without being subjected
to unfair ethics.

Senator KING. In the courts?
Mr. VOORHEES. In the court; yes, sil.
Senator KING. And the next resolution is--
That the act be changed to substitute appropriate enforcement of the code of

fair competition other than by criminal action in the courts,
That was a clear expression, was it not, of the desire that you

should be immune from criminal prosecution under the antitrust act?
Mr. Voof EEs. No sir. That had to do with our belief that

violators of theqqde could be more readily dealt with if necessary,
to---
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Senator KING (interposing). All right, proceed. You said you
wanted to submit some further recommendations?

Mr. VOORHEES. Yes, sir.
Senator KING. Do you care to read them?
Mr. VOORHEFS. Do you want them now or shall I read them?
Senator KING. Just as you wish. You may submit them to the

secretary.
Mr. VOORHEES. I just have a few; and it will not take me very

long to read them.
The Construction League of the United States is an organization

of trade associations, not individual members, but trade associations,
and I am speaking for them. Also, they asked for appearance for
Colonel Hogan, who is chairman, and who is here, and if it is agreeable
I will try and serve both parties.

Senator KING. Go ahead.
Mr. VOORrEES. Again, I think it is perfectly clear, but I would

like to emphasize the fact that the code has to do with design and
construction of buildings and not with manufacture of construction
materials. That is entirely outside of this code, with two exceptions,
one is the elevator manufacturers were put under fhis code and the
entire process from manufacture to installation, and the same with
building granite.

Senator KING. And it has been kept under your code?
Mr. VOORHEES. Yes, sir. That is both manufacturing work and

installation. That is one of the exceptions.
Now the industry in 1929-I think these are understatements-had

something like 3 million employees directly, and 160,000 employer
units, with an estimated volume of business of about $10,000,000,000.

Senator KING. It would be then substantially the same in 1928 and
1927?

Mr. VOORHEES. Somewhere in that same order. Not today; today
it is probably 25 percent of that. It reaches into every village and
hamlet of the country. Some of the men on the code authority think
it is the last resort of the small business man, because there is no
restriction on a man coming into the construction industry or in
going out.

In our code we have no production features, and no requirement as
to who do the work.

Senator KING. You do not favor price-fixing, do you?
Mr. VOORHEES. No, sir. And I think it ought to be in fairness said,

so far as our own product is concerned, it would be almost impossible.
You know how building priucc are determined. The contractor takes
estimates, a whole group of specialists. Those are added together.
The final cost comes out of that sort of competition. I know no way
in which you could set up prices, price-fixing, that would be effective.

Also, there is the price for large purchases, I mean from the con-
struction material manufacturer, so there is none in it.

We have a warning against doing work for less than cost, but I sup-
pose anyone can give such a warning.

Senator KING. Did you have open prices?
Mr. VOORHEns. These chapters have an open-price filing, but it is

the exception again. In the bidding practices, the bidder is invited
and required to submit their bids to a depository for the purpose of
checking their bids to see whether they adhere to them.



1926 INVES1IGATION OF NATIONAL RECOVERY ADMINISTRATION

Those bids are made available to bidders, but only to the bidders,
and there is no open price in the full sense of the word.

Senator KING. Those persons intending to bid have to submit their
prices?

Mr. VOORHEES. No, sir; after they have bid. They file their bids
simultaneously with a depository, to check so that we can see whether
they hake adhered to the code, so that having placed a bid they shall
not have a chance to go ahead and chisel.

Senator KING. Proceed.
Mr. VOORHEES. But those are not submitted in advance, to any

bureau. They go in simultaneously with the closing of the bids.
Now, the benefits that we believe are in the future, and which are

somewhat evident at the present time are, first, the unification and
integration of this industry, which is so large and widespread.

And, in the second place, throughout the industry, having some
definition which we believe very greatly will improve labor relations
and will improve employer relations. We have in article III of the
code what will prove a charter for very fine industrial relations in the
industry.

One provides for the making of agreements to cover specific areas,
and a specific type of construction work, by mutual understanding
between representatives of the groups of employers and employees.

And the other one is a national construction planning and adjust-
ment board, which is composed equally of employer and employee
representatives, with an impartial chairman appointed as the presi-
dent. We are hoping that through the operations of that board we
will be able to reduce the jurisdictional disputes, which have been the
plague in the construction industry, particularly in building construc-
tion, where there is such a high specialization.

A plan has been well advanced, and when the building trades
department has settled some of its internal difficulties, which have
been very pressing in recent months, I am very hopeful that that
will be put into effect. That is one of the possibilities of being able
to unite in activities, joint activities.

So far as the employers are concerned, the matter of setting up fair
trade practices for bidding, when competitive bids are asked for, it
will be not only to the advantage of the employers, but to all con-
cerned, because a man who takes a construction job at less than cost,
has got to chisel, in the first place on quality and in the second place
on labor. That is the only way they can come out.

Senator KING. Some manufacturers, I assume, judging from our
limited knowledge of human nature, are satisfied with a smaller profit
than some other organizations.

Mr. VooRHES. You are speaking of manufacturers, sir? Just get
what happens in our industry. Every job has a new assembly of
elements. It is rare that you have the same general contractor, the
same architect, and the same special contractor, such as plumbing
and plastering contractors on the same job.

On every job practically, they are assembled for each job, and then
again reassembled, a different group, for another job.

You see, we do not have a fixed group, any more than you have the
same mechanic going through continuously. There is not a carry-out
through.
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Now, the competition in the industry, it being free and open
competition, makes it so that the members of our industry are satis-
fied at the present time to break even, You see, there is not enough
opportunity-that is what I am getting at-on the competitive situa-
tion, such as where we have to face prices and can acquire a large
profit.

Senator KING. Would you say that was true with the plumber's
organization?

Mr. VOORHES. I would say so. I know of no plumbers who are
well-to-do.

Senator KING. Or with those manufacturers of plumbers' ma-
terials? Is it true, that is manufacturing.

Mr. VOORHEES. That is outside.
Senator KING. Nevertheless, your organization is dependent upon

the plumbers' supplies, in your buildings, is it not?
Mr. VOORHEES. That is true.
Senator KING. You would be interested, of course, in obtaining

as low prices as you can, on commodities which you purchase?
Mr. VOORHEES. Yes, sir; very definitely so.
Senator KING. You think that would present among manufacturers

of plumbing materials combinations or attempted monopolies of the
prices, or of the output, monopolistic control of the prices, or
monopolistic control of the output?

Mr. VoonHEEs. I think that is a temptation that always exists,
everywhere.

And, I am inclined to think from what I know, that it is not very
successful. Somebody breaks out whenever that action is attempted.

Shall I cover some of the further matters, or shall I leave them here?
They are very brief.

Senator KING. Just as you wish.
Mr. VOORHEES. You have referred to the matter of the liability

of the code authority, so I will pass that over.
We are suggesting, under section 2(c), the definition of "truly

representative", that that be clarified, so far as we are concerned, by
limiting truly representative to those who are regularly engaged in the
industry. In our industry a man may come in and do a little work
and then disappear. We want some further definition of that sort.

Then we would like to see some provision under the enforcement
section 12 that would permit a code authority to take the case of a
code violation directly to the United States district attorney, in the
place where the alleged infraction of the code occurred, so as to pro-
vide for a very prompt determination.

Senator KING. For criminal prosecution?
Mr. VOORHEES. We would prefer that they were not criminal

prosecutions, but whatever the enforcement of the law may become;
that is, I am talking for decentralization of the provision.

Senator KING. That is to say, you are not in favor of making those
who are interested in the industry the judge and jury of alleged
violators of the code.'

Mr. VOORHEES. When those interested in the industry have
exhausted the powers of persuasion-I mean honest powers of per-
suasion and nothinF else-then I think they are out except as com-
plainants, if you will. No, sir; I certainly do not think that would
be well.
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Senator KiNm. Do you believe that in being a part of your organiza-
tion you must have that insignia in order to be considered in good
standing and'be competent to bid on contracts of the Government,
or municipalities, or States?

Mr. VOORHEES. Our code has not provided for that provision of the
"blue eagle." Under the P. W. A. operations, as you know, the
certificates of compliance are required.

The last suggestion we would like to make is it shall be added in
section 7-I think it is (b)-a paragraph which provides for collective
bargaining by representatives of employers and employees selected
by a majority of those voting at an election when all employers and
employees affected have been given an opportunity to vote.

Back of that, if I may just explain a moment, we provide for these
area agreements. For example, the first one was in the mason con-
tracting division in the city of New York. That was five counties of
New York City, and set wages, hours, and conditions of employ-
ment. The question that we would like to provide for is a proper
determination of what constitutes the truly representative; that is, it
seems to us that not trade associations and not unions should be dele-
gated with that unless they can properly show it. In other words, in
an industry of our sort we think another situation might be well set
up to take care of it.

Senator KING. Would you favor the policy and laws to compel the
policy to be enforced that the majority may coerce or compel the
miority to accept the decisions of the rest?

Mr. VOORHEES. It seems to us that that is a general provision we
are all under in all political actions. If we have the opportunity to
vote and are in the minority, we carry on even though we are in the
minority.

Senator KiNa. If a majority should support a policy affecting the
independence of individuals socially or religiously do you think the
majority should govern, or if a majority insists on voting the Re-
publican ticket, would you insist that the minority also do the same?

Mr.IVOORHEES. I would limit it to actual provisions of the code.
Being a Republican I would resent that; I like to vote Democratic
occasionally.

May I leave these papers with the secretary?
Senator KING. Yes, sir.
(The papers referred to will be filed with the committee.)
Senator KING. Mr. Q. Forrest Walker.
(The following letter was subsequently submitted by Mr. Voorhees.)

CONSTRUCTION CODE AUTHORITY, INC.,
lVashington, D. C., April 15, 1985.

SENATE FINANCE COMMITTEE
Senate Office Building,

Washington, D. C.
(Attention of"Hon. Pat Harrison, chairman.)

Sins: The Construction Code Authority feels It necessary, so that the Senate
Finance Committee may be advised, to answer on behalf of the construction
industry the statement of the National Association of Real Estate Boards regard-
ing the application of the National Recovery Act, and particularly the attack
made by this group on the Construction Industry Code.

The National Association of Real Estate Boards sponsored a Code for Land
Development and Home Building which is still pending approval in the National
Recovery Administration. This proposed code is composed of certain functions
of recognized industries, viz., real-estate operations as applicable to distribution
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and sales; construction as it applies to building dwellings for sale or rent; and
banking as it applies to transactions in mortgages. It is the uniting of these
functions of other industries used primarily to further a selling plan that forms
the basis of their claims to the standing of a trade or Industry as required under
the terms of the National Industrial Recovery Act.

Home building is one of the major features of the building branch of the con-
struction industry. The proponents of the proposed Code for Land Develop-
ment and Home'Building claim that from one-third to one-half of the single-
family dwellings are constructed by realtors. It Is our opinion that less than 25
percent of the homes annually built in the United States are built by the pro-
ponents of the proposed code. By far the greater number of homes are built by
members of the construction industry.

Speculative home building has been one of the greatest disturbing factors in
the construction industry, not only from a labor standpoint but from a value
standpoint. It is largely due to this speculative feature that the various Federal
Home Loan Corporations had to be created in order that Americans could si
own their homes and not lose all their life's savings which they had previously
invested.

It has been found essential to public welfare to divorce banks from agencies
selling securities. It should be equally desirable to divorce building from those
selling mortgages thereon. Many speculative builders have derived an unfair
profit in the 3-year financing and refinancing of mortgages. To overcome the
repetition of these 3-year commissions the Federal Government has deemed it
necessary itself to grant a 15-year amortization plan. When a family builds a
home of its own it is careful to see that the house is built in accordance with its
needs and requirements. When a house is built by a speculative builder who
does not know who will purchase or live in it, the individual pride of ownership
is absent. It is the recognized function of the construction Industry to construct
homes as required. It is the function of the real-estate operator or broker to
sell this structure as and when completed. The builder or contractor is a
producer; a realtor is generally a distributor.

The construction industry offers no bar nor does it prevent anyone from
operating under the Construction Code so long as the uniform rules of conduct
are observed. There appears no logical reason for separating the construction
of houses and the preparation of land therefor from the construction industry.
The proposed Code of the Land Developers and Home Builders would disrupt
all elements of the construction industry including planners, contractors, material
dealers, and labor.

The objections to the Construction Code as contained in the statement to the
Senate Finance Committee by the National Association of Real Estate Boards
present no particular problem nor work any undue hardship.

The question as to whether development of land or construction of homes is or
is not interstate commerce is amply covered in the proposed bill S. 2445 extending
the National Industrial Recovery Act.

Regarding the claim that is made that "the Construction Code seeks by defi-
nition to control activities not commercial in character" we wish to advise the
committee that certain exemptions from the Construction Code have been granted
to farmers and others; however, no exemptions have been granted which permit a
speculative builder to build homes on a different basis from that on which the
larger majority of homes are built.

Referring to the allegation that "construction is not an industry ", we wish to
advise that construction is not only an industry but, in importance, is second
only to agriculture and is codified as an industry in its entirety, not as a component
part of any other industry, which is entirely in accordance with the National
Industrial Recovery Act. No stronger indication can be given that construction
is an industry than the fact that the Congress of the United States in the passage
of the Work Relief Act has used construction as a basis for work relief and re-
covery. It has always been recognized that construction is an industry. The
primary importance of the code lies not in establishing construction as an industry
but in bringing about its integration and coordination.

The National Association of Real Estate Boards asserts that "the Code
Authority of the Construction Code is not representative." The reason they
express is that the business of land development and home building inot rep-
resented. Your attention Is invited to the fact that a member of that group
serves as a member of a divisional code authority of the Construction Code.
Further, under the provisions of the Construction Code, if this group qualifies

11982-8e--sr &-11
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with sufficient representation to become a chapter of the code, a representative
is a"' .tlcally sated on the Construction Code Authority and becomes a
member with full privileges. As set forth above, at least 75 percent of the homes
built in this country are constructed by contractors who are members of the
construction industry as codified. The National Association of Real Estate
Boards represents less than 25 percent of home building of the country, but as
such attempts to dominate the field of home construction.
. It is alleged that "the Construction Code levies forced contributions on those
not represented in the code authority." We fail to understand ou what this
point is based as to our best knowledge this group has contributed nothing to the
cost of administration of the Construction Code. The National Industrial Re-
covery Act contemplates that the expenses of administration of the codes be
borne by the members of the industry. All regulations of the Construction Code
regarding contributions to the support of code administration are entirely In
accordance with the act and with the regulations of the National Recovery
Administration covering such matters.

It is alleged that "the Construction Code is impractical because it cannot be
administered." The Construction Industry Code represents the integration of
the industry and is a charter of fair trade practice and regulations for the govern-
ment of this industry in its entirety. It consists of the basic code, known as
"Chapter I", which covers general rules and regulations for the government of
the industry and the rules governing the relations between employers and em-
ployees. In addition to this basic code, each division of the industry has a
separate chapter which includes rules necessary to the particular problems of its
branch. Progress in administering this cod, has been more successful then has
been contemplated in the integration and coordination of so great an industry.
We have pioneered in the field of employer-employee relations in the provision
for area agreements and in the establishment of the National Construction
Planning and Adjustment Board on which industry and labor have equal rep-
resentation.

Contention is made that "the Construction Code is decreasing employment."
The allegation that the Construction Code is responsible for any decrease in em-
ployment is unfounded. In fact, the code has increased employment and cannot
m any way be held responsible for any decrease in home construction or em-
ployment.

It is further contended that "the Construction Code has increased the cost of
construction." This cannot be substantiated as the Construction Code nor any
of its chapters provide for any price fixing or production control. The only
possible justification for making the charge that the Construction Code has in-
creased construction costs is that this code has eliminated the sweating of labor
by establishing a 40-hour maximum week and a 40-cent minimum hourly wage.

With respect to the allegation that the Construction Code is averse to public
interest because the effects of the Home Loan Bank, the Home. Owners' Loan
Corporation, and the National Housing Act have been nullified by price increases
thus placing home ownership out of range of the average citizen, your attention is
respectfully directed to the fact that the Construction Code does not embrace
materials, therefore, any price increase with respect to materials must be charge-
able to some factor other than the Construction Code. May we again repeat
that the Construction Code has increased cost only by the establishment of a
40-hour week and a 40 cents an hour minimum wage. It is respectfully presented
that this increase is infinitesimal when compared with the average cost that the
prospective home buyer is called upon to pay in the purchase of a home from a
speculative builder governed by no code, particularly with reference to the original
cost of the land and the price at which it is included in the final sale. Likewise,
in the actual building of the structure the opportunity of using the cheapest
material and workmanship that it is possible to secure exists, and lastly, the
finance charges including a possible resale of existing mortgages at a discount
which is all part of the price the buyer pays for the home.

In conclusion, this attack upon the Construction Code can only be construed
as an attempt by a minority group to exclude itself from all rules and regulations
of the National Recovery Administration so that it may proceed without inter-
ference with the above-outlined practices, to the detriment of the consumer.

Respectfully submitted,
S. F. Vo oREEs,. Chairman Construction Code Authority/, Inc.
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STATEMENT OF Q. FORREST WALKER, ECONOMIST OF R. H.
MACY & CO., INC., NEW YORK, N. Y.

(The witness was first duly sworn by the chairman and testified as
follows:)

Senator KING. Give your name and address, please, to the reporter.
Mr. WALKER. q. Forrest Walker, economist or R. H. Macy & Co.,

Inc., New York City.
Mr. Chairman and ladies and gentlemen, I do not propose to

take up a great deal of your time. I wish to read a brief statement
and outline our position on this particular bill.

Senator KING. You representR. H. Macy & Co.?
Mr. WALKER. I represent R. H. Macy & Co., Inc., a department

store.
Senator KING. A department store of New York. They have a

store outside of New York?
Mr. WALKER. L. Bamberger & Co., of Newark, N. J., a large de-

partment store, and we have financial interests in two other smaller
stores, one, the Davison Paxon Co. in Atlanta, Ga., and the LaSalle
& Koch Co. at Toledo, Ohio.

We appear today to present a brief statement in opposition to the
extension of N. R. A., any extension of N. R. A. which will sanction
direct or indirect price fixing and monopolistic practices bv industrial
groups acting in concert under the so-called "codes of fair competi-
tion." We believe that for the duration of the emergency, there are
sound reasons for the continuation of the labor provisions of the present
statute, but the continuation of the so-called "fair-trade practice"
provisions as incorporated in most codes is contrary to the public
interest and should be promptly abandoned.

The broad theory of the National Industrial Recovery Act is based
on the idea that a new and wholly salutary economic system can be
constructed on the principles of benign cooperation under codes.
Slowly we are beginning to realize that when individual groups meet

to solve their economic problems, they are not dominated by broad
social purposes. Only in the ideal state will the natural and human
objectives of controlling the price-rr king process for selfish ends
ever be absent. It is axiomatic that the worst possible substitute for
competition is the enlightened self-interest of the industrial or trade
group. Now in its practical meaning, monopoly is not limited to a
single enterprise or to a small group; it can often be more potent when
exercised by a combination of domino t enterprises under the mask
of a code of fair competition. Beyor i question, Mr. Chairman, no
single piece of legislation has done more to foster monopoly and
monopolistic practices. In this legislation we have outstripped Ger-
many in the promotion of cartels.

It is our opinion that we cannot wisely grant such broad powers to
industrial groups without setting up government machinery to direct
and control their activities in the public interest. Manifestly, it is
impossible for government to provide protection against the abuse of
power over the entire industrial front. We cannot provide regulatory
control of all industry from powder puffs to iron and steel and still
maintain economic liberty under a democratic form of government.
Therefore, the only effective public protection against the evils of
monopolistic practices under codes is the prompt restoration of the
antitrust laws.
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There is no opportunity here to outline and explain the manifold
ramifications of price fixing in nearly all codes. Perhaps mere inci-
dental comment on the use of the open-price association as a means of
price control may be helpful.

As originally conceived some years ago, the open price association
sinplyi contemplated the filing of prices received in past transactions
with a central authority for the purpose of affording a guide to the
actual prices at which the bulk of production had moved in a past
period. The purpose was not to suppress competition but to afford a
basis for the continuance of more intelligent competition. In the
Maple Mooring Manufadurers Asociation case (268 U. S. 586), the
United States Supreme Court handed down a decision which was a
;orward-looking recognition of its lawful purpose. The court set
forth the guiding principle of lawful trade cooperation as follows:

We decide only that trade associations or combinations of persons or corpora-
tions which openly and fairly gather and disseminate information as to the cost
of their product, the volume of production, the actual price which the product
has brought in past transactions, the stocks of merchandise on hand, the approxi-
mate cost of transportation from the principal point of shipment to the points
of consumption, as did these defendants, and who as they did, meet and discuss
such information and statistics without however reaching or attempting to reach
any agreement or any concerted action with respect to prices or production or
restraining competition, do not thereby engage in unlawfulrestraint of commerce.

There has been complete failure in N. R. A. to recognize the limits
of this decision. In neither the administrative order of June 9, 1934,
nor any subsequent action which has come to our attention, has there
been any effort to restrict the filing of prices to prices received in
past transactions. It is true that the worst features of the waiting
period have been eliminated with respect to codes approved since
June 9, 1934, and also with respect to those in which open-price pro-
visions were pending prior to that date, but in the most important
codes already in force on June 9, 1934, the waiting period has been
retained. In their present form, with or without waiting periods,
the open-price associations serve no main lawful purpose. They
permit filing of present and future prices and are not limited to past
prices. They constitute an approved device under which business
men today feel that they are at complete liberty to enter into price-
fixing agreements, express or implied, with full immunity from our
basic laws against restraint of trade. It requires an exceedingly
naive and simple faith in human nature to believe that the filing of
present and future prices does not lead to wholly unwarranted re-
straints clearly contrary to the express language of N. I. R. A.
against the promotion of monopolistic practices.

If there was ever any doubt about the price-fixing character of
open-price associations as incorporated in approved codes, that
doubt was removed by the administrative order of June 29, 1934,
relative to bids on public contracts. This order was made necessary
to meet the condition caused by uniform bids on public contracts.
When the law requires that a bid be awarded to lowest responsible
bidder, it is impossible to solve the riddle when all bids are alike.
Under this order, members of an industry were permitted to depart
from their posted prices by not more than 15 percent when bidding
on public contracts. If after investigation, it was found that the order
caused destructive price cutting, the tolerance was to be limited to
5 percent. As originally interpreted, the lower prices were to be
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made available to all buyers; but later interpretation seems to have
denied this advantage to all except governmental buyers. It is
apparently considered good business to allow the taxpayers to bene-
fit by Government purchases at lower prices, but to extend the
principle to private contracts when conditions of purchase are the
same or very similar is apparently considered bad economics.

Under the Book Code and the Tobacco Code, permission has been
granted to publishers and manufacturers to control resale prices.

under the Retail Drug Code, the price-making process has, in effect,
been vested in the drug manufacturer. Quite apart from the well-
known econoic absurdity of such price control, we havebeen unable
to discover any provision of the National Industrial Recovery Act
which would authorize such complete abandonment of competition in
distribution.

Senator KING. What do you mean exactly by that, "competition
in distribution"?

Mr. WALKER. If everyone sells at the same price, at retail, there is
no competition in retail distribution. Resale price maintenance al-
ways has been held illegal by the highest courts. Its economic merits
and defects have been exhaustively argued before congressional com-
mittees and during the past 30 years Congress has always refused to
enact legislation permitting this practice.

Under some 30 codes we have permitted industries to disregard
their fixed prices when selling abroad. We have sanctioned mechan-
isms to boost prices for the domestic consumer and at the same time
have permitted complete freedom to sell at any price in foreign
markets.

It is a proven fact that duringthis depression the industries whose
prices have been made most flexible have suffered the least diminution
of production and employment. If we are to aid recovery, we must
facpilitate free and open ccmpetition and let prices adjust themselves
naturally to existing levels of demand. When prices are rasied by
price-fixing devices and monopolistic practices, we arbitrarily curtail
the amount of goods which the public can buy. Reduced consump-
tion means lowered production. Lowered production means less
employment and mounting relief rolls. Beyond all question of doubt,
our codes with their direct and indirect price-fixing controls have
become one of the most powerful forces retarding economic recovery.

For this all-important reason, even if there were not others, the
new act should be limited to labor provisions solely. Such provisions
are the only ones of a true emergency character which require the
present attention of Congress. The time will come no doubt when
the beneficial features of the trade practice conferences of the Federal
Trade Commission can be embodied in trade association legislation
along lines which properly safeguard the public interest. Such perma-
nent legislation requires the fullest possible public discussion. It has
no emergency character and can well await further progress toward
recovery.

Now, Mr. Chairman, in view of the fact that a full presentation of
the price-fixing devices in codes would take days and tax the strength
of the committee as well as the witness, I want to request permission
to incorporate in the record my address of June 9, 1935, against price
fixing at the time of the public hearing of the N. R. A., if you have no
objection.
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Senator KiNG. There is 'no objection and it may be inserted in the
record.

(The address referred to is as follows:)

Tua CASE AGAINST PaIC FIXINo UNDER CoDEs

Addressiby Q. Forrest Walker, Economist of R, H. Macy & Co., Inc., at public
hearing on price fixing before the National Industrial Recovery Board, at
Washington, D. C., on January 9, 1935

This Is the most important public hearing ever held under the National Indus-
trial Recovery Act, because it deals with the basic principles of the competitive
system. Economic liberty rests on the right of private contract, and the essence
of all private contracts is the price. We have long recognized the necessity for
abridgment of the right of private contract in the railroad and public-utility
fields, because these industries naturally are vested with monopolistic charac-
teristics. Both Federal and State Governments have intervened in our economic
life to set ip certain minimum labor and public-health standards. It has also
been our public policy to protect freedom of contract in industry and trade from
impairment and possible destruction by monopoly. Prior to this act the essential
aim of government has been to preserve and enlarge Individual opportunity and
to stimulate private initiative by promoting price freedom.

INDIVIDUAL AGAINST OROUP SELF-INTZIHEST

The competitive system is not wholly perfect, but it is the only economic
system consonant with the spirit of democratic institutions. Under the National
Industrial Recovery Act we have sought to improve and possibly to supplant,
this system by a new economy, based on the theory of benign cooperation. This
theory is not new, for it has been tried again and again by all commercial peoples.
Economic history is replete with the records of its failure. Economic institutions
can be torn down and rebuilt, but there is no possibility of reconstructing human
nature. We are beginning to understand that when individual groups gather
to plan their economic salvation, they are rarely dominated by a broad social
purpose. The natural and thoroughly human objective is to control and regulate
the price-making process for the benefit of the group rather than the general
public. If we cannot trust the self-interest of the individual in price making,
the worst possible substitute is the enlightened self-interest of the industrial or
trade group.

CODES FOSTER MONOPOLY

Our codes are chiefly charters for the elimination rather than the improvement
of competition. We have wandered far from the original purpose of eliminating
unfair competition based on starvation wages, unduly long hours, and child labor.
The prime objective of the so-called "business statesmanship", which urged
relaxation of our antitrust laws, has been to limit, abridge, and circumscribe price
freedom or private contract by nearly every direct and indirect restraint which
human ingenuity could devise, Beyond question, our codes tend to foster
monopoly and monopolistic practices, and they harass and oppress small cntez-prise through the economic tyranny of trade majorities. We have largely
removed the price-making process from the "Collective wisdom, error, judgment,
and mistakes of a free market", and we have placed upon government the impossi-
ble task of protective intervention at the crucial points of competition on amillion business fronts. If we persist in price fixing, ou benign cooperation

must be displaced ultiinitely by a malign paternalism which will arbitra the
economic destiny of all I~rivate enterprise.

YaRsa-oaw AMERICAN ENTERPRISE

It is probably not a mere coincidence that the decline In industrial production
in 1934 closely followed the practical completion of codification. The plain fact
is that our codes have becoe complicated mechanisms for artificial, arbitrary,
and capricious price controls. They have increased price disparities and set up
in the business structure a new series of stresses and strains which threaten eco-
nomic equilibrium. They shackle industry and trade at a time when credit is
superabundant and when deferred demand for the products of industry, duo to
the depression, is at the highest peak in our business history. They have raised
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prices, retarded physical production, and delayed improvement in employment
conditions. We may well paraphrase Rousseau and say: "American enterprise
was born free under our Constitution; and everywhere it is in chains."

TRi BARE, CRUEL FACTS

It is reported that a recent analysis of the 677 codes and supplements now in
effect shows that 51 prohibit "destructive price cutting", 96 provide for minimum
prices in emergencies only, 12 give power to the code authorities to establish
minimum prices with cost restrictions, and 352 prohibit selling below cost. In
at least 137 codes we find open-price associations. Many codes restrict produc-
tion and several limit new investment in the industry. Scores of others restrict
selling terms and otherwise raise prices and costs. When the historian of the
future examines these charters of price slavery, he may conclude that the chief
objective of American business in 1933 and 134 was to make profits by selling
below costs. He may marvel at the strange spectacle of the country which gave
mass production to the world seeking to freeze its costs at the low production
levels of this depression. Perhaps ho will write another chapter to show once
again how a great commercial nation ha tried the futile experiment of attempting
to solve its problems by regulation and control of prices--the symbols but not
the causes of economic maladjustments.

TEH SIMPLE FUNDAMENTALS

Since the main purpose of this hearing is to discuss basic principles, it may be
helpful to consider price fixing in its broadest aspects and then proceed with analy-
sis of particular price restraints. In all of our price-fixing experimentation under
these codes, we have largely ignored the simple fundamentals of competitive
price making. The economist defines price as exchange value expressed in terms
of money. In other words, it is the monetary expression of the meeting point of
supply and demand. We may of course chan the monetary yardstick, but that
action does not solve the fundamental problem. We should know that unless
we can control the supply of and the demand for goods and services, all efforts
to fix and control prices are grave economic blunders. This is not esoteric dogma,
unless the plain truth is esoteric. More than a century ago, Pelatlah Webster,
in his Political Essays, said:

"It is not possible to form a limitation of prices which shall be Just and there-
fore the whole scheme necessarily implies injustice * * * It is not more
absurd to limit the precise height io which eba ship shall be fixed at a wharf where
the tide is constantly ebbing and flowing, A great force will be required to keep
the ship from rising or falling with the tide, and a mighty little use to pay for the
trouble; besides the probability of more severe damage which the ship must incur
by the application of the necessary force, * * *"

REVIVING THE TRUST AND POOL ERA

Under many of these codes we have attempted to harness the economic tides
by a wide variety of production controls. We place limitations upon machine-
hours, the nllmber of shifts, the installation of new equipment, assign quotas,
fix basing points, and otherwise restrict production by all of the time-worn
monopolistic devices which flourished in the trust and pool era prior to the Sher-
man Act. We have raised prices by these methods, but we have also choked the
demand which we cannot control. These devices are doomed to economic failure
because they can operate only to foster special privilege, destroy initiative and the
opportunity for private profit. We cannot safely grant such power to code
groups, because, in effect, it Is the grant of power to control prices. Our s)-called
"business statesmanship" has created a system which, if not promptly abandoned,
must ultimately compel complete governmental control of private business.

PRICE FIXING IS A PROP

One of the chief objectives of our code makers has been to prohibit "'Uestruc-
tive price cutting." It is important to understand the precise meaning of this
term. We may dismiss from consideration all price cutting undertaken with the
intent and effect of fostering or promoting monopoly. Adequate legal means
have always existed to prevent this practice. Clearly, this is not the kind of
price cutting which the code makers have had in mind. Close examination of
eode hearings shows that this term chiefly connotes the objections of particular
groups within an industry to the prices of other groups. We have built up a
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strange economic doctrine to the effect that a competitive price lower than that
of the dominant group within an industry is necesarily an unfair price. We
have sought to remove the normal hazards of business competition and substitute
a price-fixing prop. Under several codes price-fixing devices have been adopted
which effectively prevent or retard the building of increased volume by lower
prices. Our codes operate to raise instead of to lower unit costs.

WHEN 18 AN "EMERGENCY"?

In 96 codes price fixing is to be invoked only in emergency cases. The plea of
emergency is the perennial demand of the high-cost producer and the price fixer.
In several industries which have been granted emergency-price protection, the
alleged emergency is a chronic.condition. In itself, it is not the peculiar product
of this depression. If there was ever a time when governmental policy should be
directed to avoid the dangers of artificial price disparities, it is in the early stages
of recovery from a great depression. Nascent demand is never more easily de-
stroyed than when it is hemmed in by price barriers.

We have never hitherto supported the doctrine that internal trade can be
promoted by setting up the counterpart of protective tariffs in each branch of
domestic industry and trade. The most specious plea advanced for emergency
f rice protection is that it is needed to meet the code minimum wage requirements.
If A and B pay the same wages, neither A nor B needs special price protection

because the increase in labor costs, if properly enforced, applies to the whole
industry. If they represent the marginal fringe of industry and cannot exist
without price protection, it is not sound public policy to support such groups.
There is no reason why an entire industry should be hamstrung to protect its
marginal fringe from the cost burdens of the low minimum wages of the codes.

THE GENTLE ART OF PROTEST

We should not overlook the special activities of code groups in the gentle art
or promoting an emergency. Recently we received a letter from one code
authority asking us to send a telegram to Washington urging that the industry
be granted price fixing. The letter very helpfully stated just how our telegram
should read, but it also cautioned us not to follow the exact wording because
that might create suspicion of collusion. Some months ago, after an official
statement against price fixing, it was reported that a deluge of protests reached
Washington. This is a perfectly natural result for the price fixers are the best
organized of all industrial or trade groups. Within an industry, the opposition
of certain groups to price fixing must often be carefully concealed for fear of
antagonizing important groups. The consuming public, except perhaps State
purchasing agencies, is altogether too unorganized and inarticulate to give
effective support to the restoration of price freedom.

ARBITRART AND CAPRICIOUS COSTS

In nearly half of our codes we prohibit sale below costs. There are wide
variations in the determination of these costs. Some codes stipulate that the
minimum prices shall be "fair and reasonable." Others set the minimums at
the "lowest reasonable cost of production," the cost of the "lowest cost repre-
sentative firm" and the "weighted average cost." All of these average or typical
costs are inherently arbitrary and capricious. We know that many efficient and
favorably located plants have costs below the averages. When we establish such
"floor levels" we give the low-cost firms great financial advantage and we per-
petuate in the marginal groups production activities which sooner or later intensify
the competitive problems of the industry. Recent suspension of this price-fixin,
? lan in the lumber industry is a belated but wholly encouraging recognition o
he fallacy of such plans.

THE COST-FINDING RIDDLE

In the majority of the manufacturing codes the minimum price for competitive
purposes is the manufacturer's Individual cost. In general, these costs are to
be determined by uniform and standard methods of accounting, approved by
Independent accountants, or the code authority itself, and subject In each case
to the final approval of the Administrator. In manufacturing there Is usually
little difficulty in ascertaining raw material and direct labor costs, but the deter-
mination of a proper basis for computing overhead costs is an Intricate and
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difficult problem. In cost formulas some allowance for overhead is usually man-
dstory and if the Recovery Administration is to approve these costing methods,
it is required to give its sanction to arbitrary and uniform percentages or allow-
ances for this important Item In costs. Fortunately, few of these standard
systems have been approved by the Recovery Administration. We may Wus-
trate the price-fixing dangers In such formulas from the standard cost methods
recently approved for one industry.

UNCLE SAM AS "COST ACCOUNTANT"

The details of this formula have been printed in a booklet which was circulated
to the industry. In giving examples of the determination of costs, a 50 percent
allowance for overhead costs is used, although the fixed minimum allowance for
overhead is set at 334 percent. At page 2 of the original draft, we find this
statement:

"Any concern actually able to produce their product at a cost less than 33%
percent above the total cost of raw materials and direct labor will be compensated
through the additional margin of profit between cost and selling prices."

At page 2 of the final release, there is this comment:
"However, no percentage shall be used less than 33 percent even though the

actual budget figures would suggest a lower percentage figure."
The booklet does state, however, that the low cost manufacturer may obtain

relief if he is willing to submit his figures to an agency of the code authority and
prove that he can properly figure a lower overhead cost. Obviously, there is no
encouragement for him to take this course of action when the code authority is
composed of his principal trade competitors. We can, of course, eliminate much
ignorant and stupid pricing by more intelligent costing- but there is grave danger
in uniform costing which requires a fixed minimum addition for overhead costs.
The onus of fixing the overhead allowance, or a substantial part of the final price,
is placed directly upon a governmental agency. Morever, the uniform percent-
age must inevitably be an arbitrary and perhaps capricious allowance which sub-
stantially usurps the right of private contract, even though cumbersome processes
of administrative relief are provided.

CONSTANT OR VARIABLE COSTS?

The fundamental defect of all cost restrictions, however, lies in the complete
failure to recognize differential and residual costs and joint costs. In less techni-
cal language we may say that certain costs in manufacturing are relatively
constant regardless of the volume of business done, and other costs vary directly
with volume. We describe joint costs as those costs incurred in connection with
production of byproducts. We cannot here discuss the refinements of cost ac-
counting but we can illustrate the broad significance of constant and variable
costs. certain costs are fixed or constant, such as real-property taxes, deprecia-
tion, part of maintenance, etc. Other costs, such as material and direct labor
costs vary with the volume of output. Within a single industrial group, there
are wide variations in these two kinds of costs and in the single company producing
several articles there are also wide differences. The plant constructed in a period
of high commodity prices has a heavier dollar depreciation burden than one
constructed at low costs. Property taxes are often high in one locality and low In
another. Similarly, dollar depreciation of equipment varies from plant to plant.
It is a fundamental error to extend a cost restriction beyond the cost of materials
and direct labor, because every dollar of income over and above these direct
costs contributes to the reduction of overhead costs, For the most part, all
cost restrictions, if enforced, constitute crude and absurd restraints upon com-
petitive industry. They are the playthings of impractical theorists and far more
dangerous to the public interest than the natural intuitions of business men.

WHAT DOES THE FIRST CAR COST'?

We have given scant consideration to the practical implications of these cost
restrictions. Unit costs are functions of production. The first automobiles which
come off the assembly line could not be sold If the minimum price were fixed at the
instant cost of production. The producer never knows whether the price asked
will repay cost until he knows the number of units he can make and sell. If he has
overestimated demand, every single car may be sold below its true cost for several
months, perhaps years, before he builds a production volume which will show a
profit. If a manufacturer wants to sell below his costs during a slack season, to
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keep his plant organization intact, he Is violating his code. Again, if he wants to
cut below total cost to stimulate demand in the hope of gtting enough additional
volume to achieve a final profit on his entire output, he been guilty of a code
violation. As it has been said, "It is often less costly to produce and sell at a los,
than not to produce and sell at all."

"A ROSE BT ANY OTHER NAMS"1

Generally these cost restrictions constitute the rankest kind of economic
quackery. They operate to kill Initiative and prevent adjustment of price to
existing demand. They are the product of emotional strain and half-baked Ideas
of the economic nature and significance of industrial costs. We need not bandy
words in an effort to differentiate this kind of price fixing from other types. We
may attempt to sanctify it with euphonious names of one kind or another, but the-
fact remains that underneath it is Insidious price fixing.

1,500,000 MUTUAL SPIES

One would be perversely blind not to recognize that violation of these pro-
visions has been widespread, that no effective machinery has been or can be set
up by the Government, and that no effective machinery has been or can be set
up by anybody to detect and punish violators. In the retail trade, this is especi-
ally true. It is impossible without an enormous and costly organization to
police the 1,500,000 retailers throughout the United States. Nor can trade
policing be substituted for impartial but impossible Government enforcement.
Merchants should not be put to spy upon each other. Such a system breeds
ill will, animosity, and favoritism. focal code authorities cannot, by the nature
of their composition, be impartial or be permitted to determine whio should or
should not be prosecuted for violation.

At the first public hearing on the Retail Code, we stated:
Trade "lynch law" administered by competitors, may be substituted for the

present procedure of fair and orderly investigation by an partiall and responsible
public body.

Experience has amply justified that warning. Nor can these price-fixing pro-
visions, particularly In the retail trade, be policed by manufacturers. In the
drug trade, where this is done to some extent, it enables the organized manu-
facturers to coerce small retailers into obeying their price-fixing mandates with
the alternative of prosecution or immunity in the hands of the manufacturers,

REMEMBER PROHIBITION?

The whole system breeds oppression, hypocrisy, evasion, trade feuds, and a
trade-feudal system, and above all, that contempt for law which inevitably
follows widespread nonenforcement. Moreover, if these price-fixing provisions
could or should ever be enforced, we would have to build many more penal
institutions to house the code violators.

AS TO CASH DISCOUNTS

Price fixing in manufacturing codes has not been limited to the establishment
of floor levels, or minimum prices. In scores of codes we have fixed arbitrary
cash discounts, and in many instances we have reduced discounts which have been
accepted practice for many years prior to this depression. There has been
general failure to recognize that so-called "cash discounts" are not merely com-
pensation for prompt payment of invoices, but rather a method of pricing. We
need not repeat the arguments we have made so often in code hearings. Even
if we concede there have been abuses, there is no known method of setting uniform
discounts which does not result either in hidden price increase or in wholly unjus-
tified encroachment upon the right of private contract. We can build dam
across the stream of bargaining, but the water inevitably rushes over or around
or seepa through.

"OPEN COVENANTS" TO FIX PRICES

Perhaps the most dangerous of all price-fixing devices in manufacturing codes
Is the open price association, now incorporated in approximately 137 codes. We
outlined our objections to this form of price fixing in some detail at the group II
hearing last March. Since that time there have been minor changes which have
met some of our objections, but they have not materially altered the price-fixing
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character of these open price associations. The administrative order of June 9,
1934, has not been extended to cover open-price associations incorporated in prior
codes. - In a large number of industries the waiting-period device is still retained,
and prices of all vendors are filed with the code authority and not with a dis-
interested third party. There has been complete failure to observe the guiding
principles set forth by the Supreme Court in the Maple Flooring Manufacturers'
Association case (268 U. S. 586). We have not limited the filing of prices to past
transactions, but we have made the open price association the method for pro-
moting collusion on present and future prices. We have permitted this method in
a wide range of Industries where its use can foster only monopolistic practices.
It should be promptly stricken from all codes and only reinstated when properly
circumscribed to prevent unlawful use. The need for this change is apparent to
all purchasing agents because never before has there been such striking uniformity
of prices for important commodities.

RETAIL PRICE-FIXING SCHEMES

We may now turn to a consideration of price-fixing devices in the more impor-
tant retail codes. In the general retail code the bottom limit of competition is net
invoice cost or market, whichever is lower, plus 10 percent to partially cover labor
costs. In the Retail Drug Code, it is fixed at the manufacturer's wholesale list price
in dozen lots. In cigarettes we find a cost-plus basis and in cigar retailing, the
manufacturer's list price. In the book-selling trade, the principle of resale price
maintenance is approved. In retail lumber, coal, groceries, and automotive ve-
hicles there are various price restraints on competition. At this hearing, we may
discuss only some of the basic principles of price fixing found in these codes.

"ONE MAN'S MEAT"

Inconsistently, the most ardent retail supporters of the loss limitation section
in the general retail code are bitterly opposed to all forms of price fixing in manu-
facturing codes. The purpose of article VIII of the retail code is to eliminate the
use of loss leaders. No greater tempest in the distribution teapot was ever brewed
than this contest over loss leaders. It is difficult to get any common agreement
as to the accepted meaning of the term. It may mean the sale of an article below
net invoice cost, below net invoice cost plus the average cost of doing business in
the 'rade, or below net invoice cost plus the average selling costs of the individual
retailer. These conflicting viewpoints are'very delicately reconciled in the retail
code in this language:

"In order to prevent unfair competition against local merchants, the use of the
so-called 'loss leader' is hereby declared to be an unfair trade practice. These
'loss leaders' are articles often sold below cost to the merchant for the purpose
of attracting trade. This practice results, of course, either in efforts by the
merchant to make up the loss by charging more than a reasonable profit on other
articles, or else in driving the small merchant with little capital out of legitimate
business. It works back against the producer of raw materials on farms and in
industry and against the labor so employed."

In subdivision I of the same section, it's stipulated that the selling price should
include an allowance for the actual wages of store labor and this allowance has
been fiked at 10 percent. Subdivision 2 practically denies this so-called "protec-
tion" to retail establishments in small communities which are not a part of a
larger trading area.

A THEORETICAL AND PRACTICAL IMPOSSIBILITY

Seldom indeed has so much economic sophistry been packed into a single code
provision. Every intelligent merchant knows' that very little merchandise,
except in normal clearances, is sold below net invoice cost. This fact is con-
firmed by every comprehensive official and private investigation. It is, of course,
true that a very large amount of merchandise is sold below net invoice cost plus
the average cost of retailing and a still larger amount is sold below net invoice
cost plus the selling costs of the smallest retail units. We have said that price
fixing is a theoretical and practical impossibility in manufacturing when supply
and demand cannot be controlled. Similarly, in retailing, there is no method of
controlling the excessive multiplicity of selling outlets, nor of regulating retail
competition by control of price. It is futile policy to attempt to remove thou-
sands of inefficient retail units from the normal inescapable hazards of competition.
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PRICE FIXING mITS THE "INNOCENT BYSTANDER"

Moreover, it should be noted that although the claimed and sole purpose of
the minimum price provisions as stated in the quoted preamble is to eliminate
the so-called "leader", nowhere defined, the price prohibition is in fact directed
against every one of the hundreds of thousands of articles dealt with in the retail
trade, whether trade marked or not, branded or otherwise, comparable or non-
compaable with other merchandise, and wholly without regard to whether or
not, under any possible definition, the goods could be regarded as a "loss leader."

An undefined evil is set up with respect to one type of merchandise in order to
accomplish a different object, i. e., price restriction on every item in practically
every merchant's stock without regard to the basic principles of his operation or
his customers' needs.

A PREMIUM FOR STUPIDITY

When we set up a legal minimum, we remove the economic penalties of direct
loss for engaging in ignorant and stupid price competition. We place a premium
upon merchandising stupidity. Retailers are tempted to seek trade by advertising
that their prices are the lowest permitted by the retail code,

DISCRIMINATION AGAINST LOW-COST STORE

Statistics prove and nobody can fairly deny that a cash-and-carry store render-
ing a limited service can do business at less cost and afford to sell goods cheaper
than a credit and delivery store or one which gives more service.

The high-cost operator under the code can select certain articles in his stock
and advertise them at the code minimum, with the assurance that the low-cost
operator cannot offer the goods at a lesser price which should reflect the normal
and proper differential between the cheaper and more expensive methods of
operation. This enables the high-cost operator to give the false impression that
he can and does sell his merchandise generally, plus his added service, at as cheap
a price as the low-cost competitor.

CODE ACTUALLY MULTIPLIES "PRICE LEADERS"

Minimum price fixing has thus created a new form of unfair trade practice by
the creation of deceptive "stop-loss leaders." The efficient and economic low-
cost operator has been deprived of the right to protect himself from the false
impression thus created. Before the code, by the application of the natural price
corrective based on the inherent differential in cost of operation, such uneconomic
price raids cnded quickly. Now, exploitation by the high-cost operator at the
expense of his competitor and, ultimately, the public, is encouraged and this form
of aneeonomic warfare is waged on a wider front and over a longer period. There
is no social good in subsidizing the competition of the marginal fringes of retailing.

LOSS IS ITS OWN BEST MEDICINE

The sale of merchandise below net invoice cost Is not fundamentally different
from expenditure of an equivalent amount for advertising. If a merchant spends
too much for advertising, or if he sells too much merchandise below cost, he suffers
the normal economic penalities of such action. If either form of advertising is
productive of additional volume in sufficient amount, it permits lower prices for
the aggregate of the merchant's stock. In both retaining and manufacturing,
the sale of particular articles at or below cost is wholly economic if the final re-
sults are commensurate with the expenditure. When a legal minimum is set and
enforced, it causes many articles which formerly bore profitable margins to be
sold at the minimum price; and In the last analysis we have simply shifted the
incidence of the advertising expendiel:re. There is no final net gain o either the
small or large retailer. Some men are born merchants; others become merchants;
and the remainder cannot be made merchants by legislation or by code.

OVERCHARGING FORECASTS BUSINESS FAILURE

The statement that sale of particular merchandise below cost results in over-
charging on other merchandise is a rank misrepresentation of the elemental
facts of merchandising. It assumes not only an extremely gullible public, but it
ignores the nature of competition in retailing. The aim of every true merchant
is to find the price levels which will move the maximum quantity of goods at the
greatest aggregate profit. There is no quicker road to business failure than to
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ignore competition and overcharge the customer. " It would be just as rational
to claim that when style changes cause the disposition of a stock at a lose, the
retailer overcharges his customers on the popular and fast moving" items. This
wholly untenable theory has no recognition in manufacturing and it is not recog-
nized by any intelligent retailer. It has been the stock "argument" of price
fixers for more than a generation.

ALL RETAIL KZRCHANTr KNOW

All retail services, like manufacturing production, are produced under conditions
of constant, variable, and joint costs. When we fix the limit of retail competition
at net invoice cost plus 10 percent , or at any other arbitrary and uniform per-
centage, we are setting up ,,gal barriers to the operation of these costs. Few
retail organizations have developed their costing to the point which permits mathe-
matical application of the principle of differential costs. Most real merchants
have only an intuitive knowledge of the subject. But we all know that a sub-
stantial part of retail profit is obtained by sale of large quantities of merchandise
at prices which permit only a sEght mar in.h the cost of goods and direct
selling expenses. On this basis vtf;1 ndre . ividual articles which
can be sold advantageously at i than cost plus 10 perce In a strictly cash
retail business, most of th costa are lower than in a credi iness and the
limitation constitutes a ect discrimination against the cash od of retail
operation. There is economic wisdom in" ying any retailer e right to
determine his own pr s in any lawful way wh increase his p ts. This
provision in the ret code is price i f exa ly t me nature fo in the
cost restrictions o e manufacfg vo s.

PUBLIC AW Y V! Te S

The theory o joint costs is appilcablp oduc e It uld
not beconsid sound ractice to bi the nuf t who prod es
byproducts fr selling bypro s at lower t come ng
manufacturer o phrduscl his p a We ve
never accepted he pncil e tha e n u be enied the ht
to sell all paro f his Ou ut at vteer p ere and joint
may permit or y make e hay otected the single pro ct
manufacturer m the co peti ? he m iprocio manufacturer, ixee in
the ease of u onable aints u er e "' [kaws. The pri ary
objective of eco mic policy Itherto has te set p no ers to the rd uc-
tion of costs and ices in order to promoter co umption, ore prod tion.
and more employ ent. e"

In our distribution es we have denoetdthis basic principle. have set
up special price protect in the Retail Tobacco Code, when only out 20 per-
cent of the tobacco pr to are sold in stores which are exjlYvely tobacco
stores. In the trade-book only about 30 percent of t]4'utp ut is sold by
the exclusive bookstore. h' g field, a ubstauti of the retail sales
are made by units other than drug. - t mpted to prohibit the
application of differential and joint cost in mUiltiprvduct retailing in order to
protect the highest cost segments of the retail trade In the Boo e and in
the Tobacco Code we have accepted the principle that the tail must wag the
dog, and the general public must pay the bill.

IN DRUG STORES FOR INSTANCE

We spend the tar/sler's money to study the facts of ditribution and when
we draw distributors codes we proceed to ignore the fact. anfi set up systems to
extract unnecessary additional sums from his pocketbook. Tte retail drug trade
survey Isa case in point, although part of the expense was finaneel by the industry.
The typical drug store is a multiproduct retail establishment. According to the
St. Louis survey only 12.2 percent of the volume of selected stores was obtained
from sale of packaged medicines, 8.2 percent from hospital supph sb .4 percent
from sundries, 8.5 percent from toiletries. Over 26 percent of the business was
from very profitable fountain trade and about L9 percent from tobacco depart-
ments which are distinctly profitable. The package-medicine department, which
Is one of the focal points of code price fixing, was found to be very profitable,
although many individual items were sold at very low prices. The toletries de-
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partment was in the stores u a group but some stores showed asmall net profit. In drug store operation, the profitable departments carry the
unprofitable departments. In this trade we fix the bottom limit of retail compe-
titian at the manufacturer's dozen-lot price and many manufacturers had no
dozen-lot price before this code. Simply stated, the policy means that it isdeemed unsound to let any profitable department bear the expense of advertising

incurred in the low-margin departments. The plea for price fixing was basedon the allegation that the retail drug trade was threatened with extinction by
competition of loss leaders. Yet the undisputed facts show that no branch of the
retail trade has a lower business mortality rate.

A GOOD SMOKE, A GOOD BOOK
The typical book and tobacco stores for which price protection has been estab-

lished are not the multiproduct stores, but bookstores sell a minor part of the
trade books and tobacco stores sell a still lesser part of the tobacco products.
In books, only a few titles have ever been subjected to severe price competition
and there has always been opportunity to obtain profits of substantial amount on
a wide range of titles. Many outside factors such as the radio and the movies
have been responsible for most of the troubles of this trade. In tobacco products,we have an infinite variety of retail outlets, such as drug stores, news stands,
hotels, restaurants, etc. Their joint costs and differential costs are such thatthey have always been able to make satisfactory profits by selling at lower prices
than the exclusive tobacco store.

MANUFACTURER COE RcES RETAILER
But the cardinal error of policy has been the grant of power to manufacturers

to fix retail prices. In the drug and cosmetic trade, manufacturers have sought
to fix and control retail prices. The dozen-lot provision gives them power to
alter at will the basic prices. Since thousands of drug and cosmetic articles are
bought in greater than dozen lots by most drug stores, we have given effectivecontrol of price to the manufacturer. In the Book and Tobacco Codes we have
sanctioned systems of resale price maintenance. At the group II hearings last
March we presented the bare outlines of the argument against this form of eco-
nomic stupidity. It may again be useful to summarize very briefly from that
statement.

REsALE PRICES FIXING ILLEGAL

•Resale price-fixing agreements have been held consistently by our highestcourt to he either unlawful restraints upon common law ri hts of alienation or
unlawful restraints of trade under statutory law. Power ul lobbies of price-
fixin manufacturers have sought unsuccessfully for over a generation to obtain
legalization of this method of price fixing by Congress, and each attempt has been
a flat failure. The only important retail proponents have been the booksellers
and the retail druggists, and the latter have been largely the mouthpiece of the
manufacturer. Farmers, consumers, and organized lab or and intelligent retailerseverywhere have opposed this method of making the retailer a vending machine
for the manufacturer.

UNIFORM pics UNFAIR To CONSUMER
There are many powerful economic arguments against resale price fixing but

our present purpose will be served best by emphaising only one. Resale price
fixing assumes that the manufacturer can fix fair uniform prices for all retailer.
who handle his product. No manufacturer knows true retail costs of selling
particular items, nor has he any way of determining what percentage of profit is
fair and reasonable. No uniform price can be a fair price because the costs ofselling at retail are barely lost in the intricate maze of differential and joint costs

and cannot be determined except by detailed analysis of each case.

SELLING COST G VARY WIDELY

Retail string coats differ widely in small areas because of differing types of
retail outlets such as department stores, grocery stores, drug stores, specialty
stores, gift stores e, because of differences in types of service rendered such
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*A cash and carry, cash and delivery credit and delivery and full and limited
service to the customer; because of wide variations in rapidity of turnover; and
because of the infinite differences in managerial ability. Any uniform prie
denies the principle of differential and joint costs in distribution and Inevitably
it is fixed at the level satisfactory to the full-service and highest cost distributors.

SUBSIDITING HIGH RETAIL COSTS

It constitutes a subsidy to high cost retailing and freezes prices at levels which
immeasurably delay progress toward cheaper and better methods of distribution.
Price fixing in the Tobacco Code prevents greater production and works back
eventually to the grower of tobacco leaf. In the book trade it makes the reading
of new books practically, prohibitive to great masses of people and it penalizes
authorship by reducing sales and royalties. We have subsidized culture by
making it too expensive for the common people.

SUMMARY

The road to price freedom

In conclusion, we may appropriately summarize our basic objection to all
forms of price fixing found In these codes of strangled competition.

We have reached a point in our business recovery where price fixing constitutes
an insuperable barrier to continued recovery.

Neither industry nor trade can make any notable progress half-shackled and
half-free.

We cannot remove the leavening forces of competition without some adequate
substitute.

That substitute is neither economic combinations under codes which foster
monopoly and monopolistic practices nor is it progressive encroachment of
government upon the right of private contract.

Prices are merely the symbols but not the causes of economic maladjustments.
If we cannot control supply and demand, we cannot achieve economic control

of prices.
Our price controls have thrown the economic system out of balance.
They are intended to, and actually do, raise prices, even when imperfectly

enforced.
Partial enforcement causes gross unfairness.
Increased prices reduce consumption which, in turn, reduces physical produc-

tion and employment, and the alleviation of unemployment was the main objec-
tive of this act.

Price fixing ignores and denies the fundamental laws of joint, differential, and
residual costs.

It stifles individual initiative and engulfs private enterprise in a morass of
doubts and fears.

Our economic wealth was created by the application of time-tested principles
of political and economic liberty.

To preserve it from the insidious forces of destruction, we need to turn at once
to price freedom in both production and distribution.

Senator KING. I would like to ask a question. I have read your
address, and I think it properly should go in the record. You ex-
amined, as I recall from that address, as well as from your testimony
today, many of the codes?

Mr. WALKER. Yes, sir.
Senator KING. That have been promulgated?
Mr. WALKER, Over 300 codes of the manufacturers from whom we

buy; we are directly affected by those codes.
Senator KING. You have examined those?
Mr. WALKER. Yes, sir; and many others besides.
Senator KING. Mauy others. To what extent did you find in the

codes the following practices: open prices?
Mr WALKER. *About 137 codes. That is the last count I made.

It is rather difficult to keep up to date on those things. The last
count I made I believe showed 137 codes that had the open-price
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associations. I think, Mr. Henderson, the research director of the
N. R. A., published the complete story at the time of the last hearing.
That is the document indicatingg.

Senator KING. You have seen this document [indicating]?
Mr. WALKER. Yes, sir. I am not sure that he gives all the open-

price associations there. I compiled my list by counting the number
in one trade service.

Senator KING. Just pardon me one moment. He states that 660
of the 677 codes. I am reading from part 3, page 101, have some sort
of provisions relating to minimum prices and cost methods, and then
analyzes others and breaks down that generalization.

Mr. WALKER. Yes, sir. That does not give the exact number of
open-price associations as such. I think my figures are substantially
accurate. Before the general order was issued that I mentioned a
few moments ago, there were 68 codes approved with waiting periods
varying all the way from 48 hours to 10 days. I am not up to the
minute on what has happened since that time with respect to the
other codes, but my best guess is about 137.

Senator KING. Do you regard selling below cost as being a proper
inhibition in the code? He states, as I see here, 403 of the codes of
the 677 codes have provisions prohibiting it.

Mr. WALKER. Mr. Chairman, the first question you have got to
answer on a prohibition of that kind is what is cost. And in the 37-
I think it is 37 and odd-approved accounting systems, approved by
N. R. A., we have attempted to define the determination of cost.
And there is never any real difficulty in ascertaining the direct cost of
labor and the direct cost of raw materials. The difficulty always
comes in the estimation of overhead costs, because no one knows what
his overhead costs are going to be until he knows how much he can
produce and how much he can sell. But in many of these codes
under standard and approved accounting systems, approved by offi-
cials of the N. R. A., we have definite stipulation regarding the
amount of overhead which may be included; specifically the Builders'
Supply Code, I believe, is one of them. In the Paint and Varnish
Code-I may not have the correct technical title-raw materials are
to be priced on the basis of reproduction values. In other words, if
I buy linseed oil at 6 cents and the current price is 10, or whatever it
might be, in figuring my cost, if I am a paint manufacturer, I am re-
quired to take that current replacement value. That provision I
think has been incorporated in several other codes. In the graphic
arts industry we have gone much further.

This week I received a pamphlet of perhaps 100 pages, with types
of every kind of engraving done in the United States, and with the
suggested prices which should be charged for every one; also prices
for quantity; and accompanied by a letter from the code authority
saying that if this schedule was enforced it would have a wonderful
effect upon the industry in the community.

Senator KING. One of the witnesses before us, speaking about the
graphic arts, called attention to the fact that there was difficulty in
determining the basis of cost accounting, and they reprimanded him
and brought him before the compliance organization because he did
not include the proper figures for obsolescence and for the cost of thi
plant which he purchased. Do you regard that as one of the ques-
tions that needs consideration i legislation?
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Mr. WALKER. That is another one of the things that requires, sir,
an arbitrary judgment. I do not believe that any individual can sit
down and determine for an entire group as complicated as that indus-
try what the proper charge might be.

I might add that suggested prices given out by this authority,
whether you do your printing in San Francisco or in New Orleans, or
New York City, all of these suggested prices are said to include an
element of fair profit, whatever that might be. It does not make it
clear just what the profit is, but I suppose somebody in the industry
might have a fairly good idea what the profit might be.

Senator KING. Is there anything else you care to say?
Mr. WALKER. I believe that covers it. The main argument is in

the brief.
Senator KING. Are there any other witnesses present?
(No response.)
The committee will adjourn until tomorrow morning at 10 o'clock.
(Whereupon, at 3:30 p. in., a recess was taken until tomorrow,

Tuesday, Apr. 16, 1935, at 10 a. in.)
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INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION

TUESDAY, APRIL 16, ltS3

UNITED STATES SENATE,
COMMITTEE ON FINANCE

Washington, ). C.
The committee mot at 10 a. m,, in the Finance Committee room,

Senate Oflice Building, Senator Pat Harrison chairmanm), presiding.
PI resent: Senutors Harrison (clairnan), King, George, Costigan,

Cherry, (uffey, Couzons, Keyes, La Follotte, and Capper.
The CAIRMArq. The committee will be in order, ls Mr. l1arri-

miun prevent?
(No response,)
Senator ( a:OxmE. Mr. Chirni, before you call the witness, I

lave here sonm letters that I wish to enter in the record because I
havo not, idld these man ifNcturers from GCeorgia. Most of them
are from the State.

I wish to put into the record a stamtonint by the prosidemnt of the
Southern Brighton Mills, manufacturers of cotton and special fabrics,
of Shannon, a., and Atlanta, (Gk., protesting against the continuanice
of the N. Rt. A.

Aioit, 12, 1935.
1on. \VA/rlmt F. G(oom

United States NCnate, W'aooi n, 1). ).
I)DAKA S NATu0 (4NoaoW: Some days ago I forwarded to Senitor Pat liarrisoI

as Chiriniac, of tho Seiate l'lFiniaie Committee, a oopy f it letter which I had
addressed to Mr. (loorgo A. Sloian, chairman of the Cuusumurs (I h0ts l lidtiHt rl,
Committee, wIth respect to t resolution which haid Ih on passed by that colim-
mittee anid whoh hid bee011 traiunIlttted to the Senate 1,'ohiee Coccoltte. I
desire also to phiio a copy of thls letter In your haids, as a inember of the Senate
Finance Comittee, io I respectfully request that you t) edeVvor to have this
letter utclo t part of the rveord In ccii itioi with the bivestlgatin of the
National Recovery Admihnistraton which is now being eioiduteh by the Senite
Finiiicc Coimmittee,

Very truly yours, JtFLtaN K. MoiboclsoN, l'rrchdcat.

AhaiL 8, 1985i,

Mr. uonoo A. SLOAN ,

Chairman Co~ton Titil Code Authority, Now York.
)EAa Ma. SLOAN: I have for acknowledgment your letter of April 1 requesting

an expression of my approval or disapproval of tho resolution recently adopted
b the Consumers Goods Indumtries Committee, in connection with the matter
of the extension of the National Industrial Recovery Act for a period of 2 years.
To give my approval to such a resolution would be entirely inconsltent with the
view whilh I have held since the Inception of the Recovery Act. I have been one
of those who front the very outset, and quite aido from a feeling of doubt as to
Its constitutionality, have felt that the legislation was unsound and unworkable
and would wllolly fall to correct the evils from which we were, and are, suffering.

1947
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The present sad state of affairs in this country would seem adequately to prove
that these doubts were not without foundation.

Certainly it cannot be argued that conditions in our own textile industry have
tended toward improvement under the bureaucratic control which has been
applied under the provisions of the code of fair competition which was approved
by the National Recovery Administration for this industry. No man even
casually acquainted with the facts can argue that our present state is not in-
finitely viorse than that which existed before the adoption of the code for this
industry. As I expressed it to a member of the code authority to whom I wrote
just the other day, it seems to me that we have sold our birthright for a "mess of'
pottage"-but that the "pottage" has not been delivered.

The net result to this industry of the operation of the Cotton Textile Code has
been a Nation-wide textile strike which cost tie industry hundreds of thousands
of dollars at a time when it could least afford it; a restriction in the demand for
our products by reason of the excessively high cost of production resulting in pro-
hibitive prices, which has meant the virtual eliination of the marginal consumer;
and it has further made us the victims of a virtual flood of imports from our foreign
competitors, who, being entirely free of the restrictions which are imposed upon
us, are able to so far undersell us that the hope of being able to compete is non-
existent. Furthermore, our export markets have all but disappeared and it
seems entirely improbable that such feeble attempts as may be made through
the medium of reciprocal trade agreements with foreign countries will serve even
partially to help us recover these markets which seem irrevocab ly lost.

I io iirot challenge the statement made iii paragraph 1 of the resolution to the
effect that abolishment of the codes now would create another downward spiral
of deflatioii Lsnd tinaieial chaos, bicauose I think that is entirely likely, but I do
believe that sooner or later we must pay the priee of this costly experiment.
Nor do I challenge the statement that this step woui d temporarily check recovery
ani perhaps temporarily disrupt confidence; ultimately, however, I believe that
the abolishment of the National Recovery Administration would tend to restore
confidence and thereby bring about a recovery which, in roy opinion has been
seriously retarded during the past 2 years. However, I do challenge the state-
menu Lhat industry, labor, ac the public have adjusted themselves to tile cocles.
Certainly present cicncitions in the cotton textile industry would riot indicate a
very high degree (,f adjcistccid

Furthermore, I challenge the statement in paragraph 2 (a) of the resolution to
the effect, that the provisions of codes relating to hours and wages, the abolish-
ment of child labor, and other unfair conditions have been enormously beneficial
to labor. As to the matter of child labor, no reasonable individual can doubt that
the abolition of such child labor as existed prior to the National Recovery Act
has resulted in great social good. It has been definitely proven, however, that a
virtual political mountain has been created out of an existing molehill. The
elimination of such child labor as existed in industry would have been easy of
accomplishment by other means than the enactment of the National Recovery
Act. As to the provisions of the code relating to hours and wages, however, and
their beneficial effect to labor, all existing records seem to prove conclusively
that the condition of unemployment which existed in the country prior to the
enactment of the National Recovery Act has not been improved, and certainly
it cannot be maintained that the purchasing power of the wage-earning classes in,
this country has been increased. It is, of course, true that the hourly wages paid
in industry have been enormously increased, but this has not resulted in any
universal increase in -eckly earnings. I contend that rather than having been
enormously benefited, the condition cif labor has actually been damaged by
National Recovery Act. Of what benefit is it to the wage earner to have his
hours of labor drastically reduced and his wages per hour tremendously increased
if lie is riot permitted to work the full allotted time? Furthermore, of what advan-
tage is it to him to receive a greatly increased hourly wage if his weekly earnings,
as conipared to pre-National Recovery Act conditions, cannot be maintained o.,
even increased? The fact is that real wages being paid in industry in this country
today have suffered a very sharp decline tinder the National Recovery Aot.
Through enormous increases in the cost of the necessities of life and those cawen-
tials which go into the workingman's budget, a tremendous reduction in his
purchasing power has beech very effectively accomplished.

I (ho not, however, challenge the propriety ocf the minimum wage. In theory
the provision is to be greatly desired, since only through some such means does
it seem possible to control the unscrupulous employer, who has in the pint given
io indication of conscience in his dealings with his employees. From a practical
standpoint, however, the establishineit of minimum wages in industry would
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seem to be open to grave question. The theory that labor is a commodity and
is directly controlled by the supply of and demand for it--has never been dis-
proven.

As to paragraph 2 (b) of the resolution, I seriously challenge the efficacy of
any provision by which Industry will ever be given the right effectively to control
its production and check, or eliminate, competitive practices, both of which would
be necessary to make possible the supporting of the burdens entailed in other
restrictive provisions of the average code of fair competition. Under the bureau-
cratic system of control which has been established under this act, it has been
virtually impossible to obtain the relief which has been proven to be necessary

,in the matter of these restrictive measures. It is the history of any bureau-
cratic form of government that its powers increase rather than diminish as tinm
.goes on, aid it would therefore be reasonable to expect that it would become
nereasingly difficult to obtain the cooperation from these bureaucratic sources
which would seem to be necessary if industry is to obtain the full benefit of the
so-called "partnership" into which it has entered with the Government.

As a dear example of the above I cite the failure of the Code Authority of the
Cotton Textile Industry to press a petition for a reduction in production pre-
sented to'it by the print cloth group at a meeting of the code authority held In
the forepart of December 1934. The reasons given by the code authority for Its
unwillingness to present such a request to the National Industrial Recovery
Board, arid to press for its allowance were, among others, that the time was not
then propitious for such a request; that Congress was about to convene on Jan-
uary 3, that it would have before it such measures as the Wagner labor disputes
bill and the Black 30-hour bill. Furthermore, that it was generally known that
the administration was pressing for a 36-hour week maximum, and that by and
large, on the grounds of a "political expediency" it did not seem wise to press
such a request at that particular time. It was argued before the code authority
however, that this section of the industry was in dire need of some restriction of
production; that stocks were beginning to pile up; that production was far in
excess of current demand; and that the price structure was already beginning to
reflect this condition. It was argued that "political expediency" or not, this
industry was being gradually bled to death anid that we had much better take
the consequences of such a movement no matter what they might be, than to
suffer a slow death by strangulation. Notwithstanding these arguments the code
authority did not believe the request should be presented, and it was not done.
The result of that failure on the part of the code authority to act on a specific
recommendation of a given group Nsithin the industry has been that the price on
64/60 print cloths declined from 6% and 657 cents per yard to 6 cents per yard in
the face of alarming weekly increases in the stocks of goods, and the industry
was finally forced to demand that corrective measures ho. adopted notwithstanding
the fact that "political expediency" was more pronounced at the time the request
was finally made than it was at the time it was first proposed.

Instead of being about to convene, Congress is actually in session, and the Wag-
ner labor disputes bill together with the Black bill are still matters which are
currently and actively before the House. Again, therefore, we have been guilty
of locking the stable door after the horse has been stolen, and the result of the
curtailment which has finally been ordered will in all probability serve only to
freeze the price of print cloths at the ruinous levels to which they have dropped,
through the failure of the bureaucratic system under which industry is being forced
-to operate under the National Recovery Act.

It is my well-considered opinion that no means have yet been-or will be-dis-
-covered by which the simple, fundamental, and immutable laws of supply and
demand and the survival of the fittest can be circumvented. To my way of
thinking that man is much more courageous who is willing to admit his mistakes
and his errors in judgment and who is willing to accept the consequences, what-
ever they may be, than is that man who realizing that he has made an error,
nevertheless persists in trying to salvage something out of a bad bargain. No one
can doubt that chaotic conditions will in all probability follow abandonment of
the present scheme but it would seem wiser to accept the chaos, even though in
some instances-perhaps even in many instances -- the consequences would be
fatal, than to continue our attempts to work out a fallacious policy which can only
lead us to an eventual condition which In all probability will be far worse than that
condition which might temporarily exist immediately after we had determined
,finally to retrace our steps along a path which has been leading us up a blind alley.

Very truly yours, JULIAN K. MOsosisow, President.
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Senator GEORGE. I wish to file for the record a letter from Mr.
John M. Gunn, of the Peerless Basket Co., of Cuthbert, Ga., a small
town and a small enterprise, specifically pointing out the impossi-
bilities of operation under the National Recovery Act so far as his
line of business is concerned.

FEBRUzARY 21, 1935.
Hon. ALTER F. GEORGE,

United States Senate, Washington, D. C,
DEAR SENATOa GEORGE: Knowing that you are vitally interested in all phases

of business in the South and the facts controlling labor conditions, we beg to
submit the following vital information.

Under the National Recovery Act plan, our basket-manufacturing operations
come under the Lumber and Tnimber Products Code, administered by Standard
Container Manufacturers' Association, an old organization whose members are
the manufacturers of fruit and vegetable crates, boxes, and baskets, in Alabama,
Florida, and Georgia. In the beginning, the men who finance and operate the
60 individual mills had confidence both in the plans and in each other and the
percentage of code compliance was high. Having had unfortunate experience
after an honest effort to make it succeed has destroyed so much of that con-
fidence, necessary for success, that the future success of it or any other similar
plan is doubtful to many of us who were hopful in the beginning.

There are a number of reasons for this break-down of confidence, but the
following, quoted from a personal letter from the manager of this association to
the National Industrial Recovery Board, gives the most important ones:

"The manufacturers have but one outlet for sales, the grower and shipper of
fruits and vegetables who are subject to the hazards of flood and drought, ex-
tremes of heat and cold, disease and insect depredations. No more packages
can be sold at any price than shippers may employ profitably in marketing
their produce.

"These cumulative losses have fallen very largely upon the package manu-
facturers, through low prices for their goods and inability to make collection
of accounts. In addition the industry has suffered from excessive taxation on
its reserve timber supply.
"* * * Packages were sold far below the out-of-pocket cost and with some

resumption of manufacturing, the buyers who are generally organized, and buy
cooperatively, refuse to recognize justification of our minimum wage of 23 cents
an hour as a proper element of cost when they employ common labor at 10
cents. * *

* * * Figuring the 1934 product at approved minimum (cost-protection)
prices, it has been ascertained that 20 representative manufacturers suffered aD
aggregate loss of $280,000" (not including some of the larger units).

The interest of the present employed laborers as well as those whom all of uns
hope to see employed soon will not be served by regulations which cause bank.-
ruptcy to their employers. There may be instances where laborers have been
oppressed but during the past 18 months there has been such oppression brought
to thousands of small employers in the South as to result in their near annihilation.
Theoretically, the small operator was to be given protection, but he was not.

Monopolies were not to be permitted, but the trade associations are dominated
bv the big operators who have written into many of the codes, provisions which
give them every advantage and which, If continued, will eliminate their smaller
competitors.

Theoretically, we were to limit each employee to 40 hours per week and when
more productive hours were needed we were to get additional laborers from the
available unemployed. The unemployed in nearly every community have
proven to be so unprofitable as to become practically impossible for the small
employer.

Theoretically, chiseling was to be stopped, actually countless numbers of men
whose business ethics were above reproach have been forced, for their own self-
preservation, to resort to new and worse methods of chiseling than were formerly
practiced.

Since the greatest number of workers among your constituents are employed
by the smaller operators, we are sure that you will consider these facts seriously
before casting your vote for blanket continuation of the N. I. R. A.

Yours very truly,
PEERLEss BASKET CO.By J~o, M. GuNx.
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P. S. Our 1934 experience is covered In the figure quoted on page 2. We em-
ploy 50 to 150 local laborers and one year more like 1934 will bankrupt us. We
need help. Jso. M. GUNN.

Senator GEORGE. I wish also to offer for this record a most
informative letter from Mr. Schwob of the Standard Tailoring Co
manufacturers and merchants of Columbus, Ga., detailing the actua
everyday practice of assessments and efforts of adjustment by his
business with the N. R. A.

AvaL 8, 1935.
Hon. WALTER F. GEORaGE.

United States Senate, Washington, D. C.
DEAR SENATOR GEORGE: You will recall that I conferred with you in Wash-

ington on April 2 at which time I stated I was opposed to the extension of the
National Industrial Recovery Act. You requested me to write you a letter
setting forth the difficulties I had experienced under the administration of the
act in connection with my particular business, and my reasons for opposing its
extension. This letter is in response to your request.

I am a manufacturer of men's clothing, namely, men's suits, including wash
suits, and single pants. My manufacturing plant is located at Columbus Ga
I operate a number of retail stores in various cities in the South, in which I sell
products manufactured exclusively by me. I also do a tailor-to-the-trade busi-
ness, which is making and selling clothes to individual order. I am the sole owner
of the businesses, and conduct my manufacturing business under the name of
Standard Tailoring Co. and my retail business under the name of The Schwob
Co. Both of these are trade names.

My manufacturing plant is far distant from the centralized clothing markets.
These big clothing markets are located principally in Chicago, Rochester, Phila-
delphia, and Now York. I employ in my manufacturing plant normally about
200 workers. There is no reservoir of labor in this community skilled in the manu-
facture of clothes. My employees are obtained from the local community, but
have to be trained over a long period of time before they become useful workers.
About 85 percent of them are women. My workers are not discharged during
the peak and dull season, but are iven continuous employment throughout the
year. So far as the State of Georgia is concerned the business of manufacturing
clothes is an infant industry.

I am subject to the Code of Fair Competition for the Men's Clothing Industry.
The code authority administering this code is controlled by the large manufac-
turers in the centralized markets. The plants of these large manufacturers are
highly unionized by the Amalgamated Clothing Workers of America, a labor
union affiliated with the American Federation of Labor. This union and the big
manufacturers dominate and control a large majority on the code authority.
My manufacturing business is comparatively a small one. It is not unionized
by the Amalgamated. I, in common with a number of other smaller manufac-
turers, and particularly those whose shops have not been unionized by the
Amalgamated, believe the code authority is administering this code solely in the
interest of the big manufacturers and the Amalgamated and to the serious detri-
ment, if not the destruction, of the smaller manufacturers, particularly those not
affiliated with the Amalgamated.

Furthermore, the Amalgamated, through the code authority and otherwise,
has harrassed and sought to coerce into affiliation with it those now operating
open shops. I wish to give you a few experiences that I have had.

Last April the code authority sent an investigator here to investigate my
records to determine whether I was living up to the letter of the code. This.
investigation was made while I was absent in New York. Upon my return I
found he has presented himself at my office and had been given fril access to
my records and full cooperation by my subordinates I learned that his atti-
tude was very obnoxious and that 'his conduct was more like a burly policeman
than that of'a Federal investigator. The Clothing Code provides a minimum
wage of 37 cents per hour and a maximum of 36 hours work per week. I know
I was living up to these provisions. This investigator mingled with my workers,
talked with them openly, and told them I was a "chiseler." His conduct was
that uf an agitator rather than that of an investigator. As further evidence of
this fact he stood by while the pay envelops were being banded to my employees-
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and when they received their pay and thanked th cashier he stated openly to
them as follows:

"You should not thank them for giving you your pay but they should thank
you for working for them."

Again, he snatched from the hands of the workers some of the pay envelops,
ton thorn open, and stated to them that he wanted to see that they were not
being chiseled, Furthermore, he openly stated, in the presence of some of my
eniloyges, that his investigation would result in my having to pay out thousands
of dollars, He openly stated to outsiders that I was a chiseler. This ian was
very arrogant at all times. The name of this man wa. Robertson. It was a
violation of the law for him to damage my business as he did by any such open
criticism. Any information he may have obtained was supposed not to have
been divulged to the workers or to the public, but was for the confidential infor-
mation of the code authority.

Upon my return from New York and being apprised of the matter, I immedi-
ately vent" back to New York and complained to Mr. Bell, executive director of
the code authority, of the conduct of the investigator. What, if anything, was
done about the matter I do not know. At this time I asked Mr. Bell to furnish
me with a r,-port of this investigator, as I desired to know what, if any, complaint
of violations were made against me. Mr. Bell stated he would furnish the report
to me within a few days. ie further told me to go ahead and operate upon the
same basis I had heei) operating until I received further notice from him. In
June following I received a report from Mr. Bell of alleged violations of sections
of the code applying to the pres ers, to the effect that In some cases I ens paying
a lover wage than the code provided. This complaint was adjusted. I was
under the impression that the complaint in regard to the pressers was all that the
investigator had made. However, on December 7 following, I received an
alleged deficiency bill amounting to approximately $10,000, involving alleged
violations of other wage provisions of the code. This deficiency bill arrived after
I had manufactured and sold clothes through a period extending over 8 months
and during the fall peak season, notwithstanding I had been told by Mr. Bell in
April to continue operating on the same basis I was then running. In view of
the direction given me by Mr. Bell it was an act of oppression and duplicity onl
the part of the code authority to permit me to purchase materials, manufacture
my products, and sell them through the peak season and then to demand of me
payment of this alleged deficiency. If the code authority had sny complaint to
make it should have been made promptly so that I might have had knowledge
of the alleged deficiencies while I was purchasing, manufacturing, and selling
during the period named.

Last fall the Amalgamated Clothing Workers of America attempted to unionize
my plant. A small minority of the employees joined the Amalgamated. An
overwhelming majority of my employees preferred to, and did, form an organiza-
tion of their own. On December 22, last, the Amalgamated filed with the
Atlanta Regional Labor Board a complaint charging me with violating section
7 (a) of the National Industrial Recovery Act. The specific charges were that
one employee had been discharged because she was an official of the local union
of the Amalgamated and that the management of my company had interfered
with union activities of the workers and had discriminated against the Amalga-
mated and coerced the workers into forming a company union. I deny that I
an guilty of any of these charges.

One point I wish to make here is that the code authority's charge of deficiency
under certain wage provisions of the code and the charges by the Amalgamated of
violating section 7 (a) of the code were apparently timed together and filed against
me in the month of December.

Furthermore, on January 7, 1935, the Amalgamated amended its complaint
filed with the Atlanta Regional Labor Board by charging violations of certain
wage provisions of the code and by requesting the regional labor board to take
proper action to secure compliance. In other words, tie amendment to the com-
plaint of the Amalgamat cd involved the exact deficiencies which had been sent to
me by the code authority on December 7. Subsequently, the Amalgamated's
charge of alleged violation of the wage provisions of the code were referred to the
State compliance division of the National Recovery Administration at Atlanta.

Mr. If. Blumberg is vice president of the Amalgamated, and is also on the
clothing code authority. Mr. Blumberg was in Columbus on two occasions when
the Amalgamated was trying to organize my plant. The alleged deficiencies were
based Upon the report of Lhe Investigator of the code authority above referred to.
Since Mr. Blumberg was a member of the code authority, he had access to the
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information regarding these alleged deficiencies and undoubtedly in his capacity
as an official of the Amalgamated furnished this information a a basis of the
amendment to the changes against me before the regional labor board. I know
of no other way that the Amalgamated could have obtained this information. I,
of course, deny liability of any such deficiencies, but the point I am making here
is that if the code authority furnishes information which it has obtained to Mr.
Blumberg so that he can use the same in a dispute between me and the Amalga-
mated, then the code authority is nothing more than an agency of oppression.
If Mr. Blumberg takes the confidential information which he obtains as a member
of the code authority and uses this information in his capacity as an official of
the Amalgamated to harass an employer, then such a situation is intolerable.

In connection with these deficiency charges I wish to call your attention to the
fact that they were made originally by the code authority and later by the
Amalgamated before the regional labor boArd and the State compliance division.
Thus I was faced with these deficiency charges before three separate Federal
agencies at the same time. I might add, however, that the regional labor board
refused to take jurisdiction of these deficiency charges.

The point I wish to emphasize here is that apparently the amalgamated, through
its representatives on the code authority, obtained information regarding the
alleged deficiencies and used it to harrass me in my controversy with the Amal-
gamated. The code authority must either approve or at least wink at such prac-
tice. As stated above, Mr. Blumberg is vice president of the Amalgamated and
Is a member of the code authority. No member of the code authority should
occupy a triple position of administrator, judge, and prosecutor. Such a situation
appears utterly ridiculous, not to speak of unfairness and of the unamericanism
involved.

I might add here that Mr. Sidney Hillman, president of the Amalgamated, is a
member of the National Recovery Board.

I wish to state some further experiences I had with Mr. Blumberg. Ir. Blum-
berg made two visits to Columbus last fall, one in October and one in Movember.
I conferred with him on several occasions. I knew that in addition t/ being vice
president of the Amalgamated Union he was also a member of the M'n CIothing
Code Authority. When he was in Columbus last fall I had not received the bill of
alleged deficiencies from the code authority. I asked Mr. Blumberg whether the
report of the investigator who examined my books for the code authority in April
showed any deficiencies. To this inquiry Mr. Blumberg replied in sLbstance as
follows:

"If you will sign a collective-bargaining agreement with the Amalenmaled you
can forget about any deficiencies."

This suggestion on the part of Mr. Blumberg was promptly declined by me.
This suggestion, to my mind, had only one implication, namely, ttat Mr. Blunberg,
by reason of his position on the code authority, could secure for me immunity from
alleged deficiencies claimed to be due under wage provisions of the code, if any,
provided I would sign a collective-bargaining agreement with the Amalgamated.
The further implication was that if I did not sign up with the Amalgamated I
might expect trouble. As a matter of fact Mr. Blumberg went. further and stated
TIhat if I signed up with the Amalgamated the piece rates then in force in my plant
would not be disturbed. I would not purchase immunity by any such dealings.

As stated above, a large majority of my workers preferred to, and did, form an
organization of their own. This organization contained in its membersup a large
majority of all my workers. They demanded that I recognize them as the collec-
tive bargaining agency, This I finally did. When Mr. Blumberg found this out
he requested that I sign a collective bargaining agreement with the Amalgamated
to apply only to my workers who were members of the Amalgamated. The
Amalgamated workers constituted a very small minority. I was advised by
counsel that I was required, for the purpose of collective bargaining, to recognize
the majority group as the collective bargaining agency for all the workers. For
this reason, I declined to sign with the Amalgamated.

After I declined to sign with the Amalgamated, Mr. Blumberg stated the sole
issue between me and the Amalgamated was organized labor versus company
union; that the Amalgamated and its affiliates in the American Federation of
Labor fought company unions wherever they reared their heads; and that I
wold regret within a short time my refusal to sign with the Amalgamated.
Mr. Blumberg then informed me of the methods at his command, and intimated
that he and his organization would use all these methods against me.

As a result the Amalgamated workers, about 25 or 30, struck on November 19,
last, and have been out on strike since. Their places were promptly filled. The
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Amalgamated and its affiliates have circularized in this city and others, where
I have stores, propaganda to the effect that I am unfair to organized labor. They
'have put my product on the "unfair" list and "don't patronize" list of organized
labor.

They have attempted In many ways to coerce my employees who are not mem-
bers of the Amalgamated. They have even gone so far as to attempt to get local
taxicab companies not to haul these employees to work. They have picketed my
placesof business.

Sino my refusal to sign with the Amalgamated under the circumstances stated,
the code authority and the Amalgamated have concurrently pursued me with
charges before various agencies set up under the National Industrial Recovery
Act. Although I deny that I am guilty, yet If I am finally found guilty by these
various agencies, they will publicize me as a violator of the law by removing the
"blue eagle" and denying me the use of National Recovery Administation labels,
even though I may subsequently appeal to the courts and be found not guilty.

There is no authority in the ac t for granting or denying the use of "blue eagles"
and National Recovery Administration labels. The granting and denial of the
use of such insignia is an unwarranted scheme to impose an economic boycott
upon an employer for alleged violations of the code even though he may be
'innocent.

As above stated, I do a tailor-to-the-trade business. Under the code a tailor-
to-the-trade is allowed to work hs employees 40 hours a week during the peak
season for a period of several weeks, provided request is made. Last year I
,requested such permission, but wis denied the privilege, on the ground that my
business consisted of only 40 percent tailo r-to-The-trade, notwithstanding that
during the peak season such part of my business amounted to approximately 80
percent of the total. My workers were demanding that I permit them to work the
40 hours a week in order that they might be able to make more money. The
-denial of the request resulted in loss of pay to my workers, loss of current and
future business to me, and inability of the customers to get their clothes made to
order locally.

The particular business which I lost as a result of the denial of the request
naturally went to the big manufacturers in the clothing centers, where there is
,an abundance of labor supply which they employ in peak season and lay off in
dull season. This is not possible in smaller communities, for the reason there is
no surplus experienced help available. It is necessary in communities like this
to give our workers continuous employment to keep our organization intact.

I will not relate any further experiences I have had under the National Indus-
trial Recovery Act, but wish to point out 'that the Clothing Code and its adminis-
tration tends to create a monopoly of the clothing industry in the big manufac-
turers in the largo centers, principally Chicago, Rochester, Philadelphia, and New
York. This monopolistic tendency has been brought about by a failure on the
part of the big manufacturers who wrote the code and by the same group who
administer the code to recognize the following factors:
(a) The production of men's clothing for the most part is in the highly indus-

trialized centers of Chicago, New York, Rochester, and Philadelphia. A small
part of men's clothing is produced in other widely scattered communities, in-
cluding Columbus, Ga.

(6) Producers in the centralized markets possess many economic advantages
over producers in the outlying sections of the industry. For example: They
have a large reservoir of trained and skilled labor to draw upon. They are able
to await demand and their in the dull season they are able to lay off their workers,
with the assurance that they will have an abundant supply of skilled labor to

,draw upon during the busy seasons.
(c) The conditions referred to in. the preceding p.ragraph do not exist in the

outlying communities, such as Columbus, Ga. In this and other remote sec-
tions manufacturers must train their labor and give them continuous employ-
merit in order to hold them. The effect is that manufacturers in the remoter
areas are engaged in manufacturing clothes long in advance and in anticipation
of an unknown demand.

(d) Productivity per man-hour is larger in the ind istrial centers than in remoter
sections. This is due to the fact that iii the central2ed areas there is a background
of training incident to the industry extending over f, long period of years; whereas
in the remoter areas the industry is comparatively new and there is no such back-
ground of training and experience.

(e) Apprentices have to be paid the minimum wage under the code from the
time they are employed, notwithstanding utter want of prior experience. The
big manufacturers are not bothered by this question of apprentices, for the reason
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that their plants are in centers where there is a large amount of unemployed
labor skilled In making clothes. The paying of apprentices under the wage pro-
visions of the code is an added burden of expense to manufacturers In the remoter
section where there is no reservoir of trained labor to draw upon.m There is a wide difference between the two groups in the character of the
product, the methods of production, the machinery used, etc.

(g) In the centralized areas manufacturers are close to the supply of raw irate-
rials. They can get these supplies delivered for a mere trucking charge. They
do not have to travel or maintain agencies in the markets in order to purchase
raw material. The reverse is true of manufacturers in the outlying sections.
These latter manufacturers are put to additional expense of going to or main-
taining purchasing agents in the markets, and in addition thereto have to pay
heavy freight charges to get their raw materials delivered.

(h) In the centralized areas population is congested. Manufacturers in these
sections have many thousands of customers right at their door. This condition
does not exist in the South, where the customers of manufacturers are scattered
,over a wide section.

(i) The prevailing wage scale in the various communities where manufacturers
conduct their business varies widely. The wages in any community should be
somewhat commensurate with the prevailing wage scale.

In my opinion the Clothing Code and its administration by the code authority
will ultimately result in a monopoly by the big manufacturers in the North, and
will centralize the clothing-manufacturing business in a few large cities in the
North. This means the destruction of the industry in the South, including my
business in Georgia.

Furthermore, it is my opinion that the code authority, which is controlled by
the big manufacturers and the Amalgamated Union, is administering the code
selfishly for the benefit of the big manufacturers and for the Amalgamated, to the
detriment of the smaller manufacturers and those not affiliated with tire Amalga-
mated.

The Amalgamated seems to think that the National Industrial Recovery Act is
a mandate to the clothing industry that the industry shall recognize no labor or-
ganization other than itself. The Amalgamated is undoubtedly seeking to extend
its control over the entire industry, and apparently is working in conjunction with
and with the aid of the code authority.

I believe that no law along the lines of the present National Industrial Recovery
Act can be enacted or administered fairly or justly to the various elements of any
large industry such as the clothing industry It has resulted in confusion and,
in many cases, chaos.

For the above reasons I believe that the National Industrial Recovery Act
should not be extended but should be scrapped in its entirety.

I thank you for giving me an opportunity to express my views,
Yours very truly, . S

P. S-I am mailing this letter to you from New York.

Senator GEoRaE. I wish to offer a letter from the manager of the
Villa Rica Hosiery Mills, of Villa Rica, Ga., a small enterprise, pro-
testing against continuance of the N. R. A. ol any terms.

APRIL 10, 1935.
Hon. WALTER F. GEORGE,

United States Senate, Washington, D. C.
DEAR SEWATOr: We hesitate to add ours to the babel of voices that must come

to you now in regard to the extension of the National Recovery Act and the
various codes, however, self-preservation prompts us to write you briefly.

We have cooperated from the start in trying to live up to our code. It has and
is proving a burden under which we cannot much longer operate. We could
write at length and in detail, but, while there is a possibility that somne good has
resulted, we are convinced that Its continuance will result In the early demise of
the smaller units of the industry, particularly these of the South. There is no
need to remind you that we are penalized by a long and expensive freight haul to
the primary markets, as well as by the fact that this distance prevents close con-
tact with the customer. We have surrendered the only weapon we ever had in
competing with the North and East, that of lower labor costs, and It only remains
tor us to close up shop and quit unless we are given relief.
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We are an old-established plant, operating continuously for over 20 years, now
employ 225 people, and beg the right to exist, carry on our business in our own
way and to the best interests of our stockholders and employees.

We thank you for your consideration, and will be glad to give you further and.
detailed information should you desire.Very truly yours, VILLA RICA HOSIERY MILLS,

I H. G. COLEERS, Manager.
Senator GEORGE. And I wish to offer for this record a letter from,

T. J. Aycock, Sr., of the Vita-Foods, Inc., of Jacksonville, Fla. I
know Mr. Aycock personally, as I know the writers of the other letters-
that I have offered in evidence. This letter sets forth facts which
Mr. Aycock states, Mr. Aycock being very reputable, capable, and
competent, makes it impossible for him to conduct this enterprise
which he and his sons established at Jacksonville, Fla.

Arnir. 8, 1935.
-1O11. WALTER F, GEORGF,5

United States Senator,
Washington, D. C.

M,-i DEARS SENAror: I know you are getting an earful these days on the
National Recovery Act hearings, though I know you will be interested in a few
facts I would like to present to you with reference to the administration of the
Mayonnaise Code.

After graduating from Babson Institute in 1930 and Yale College in 1931, 10]
son spent it year in the North trying to get a position with sone of tile larger
companies. This he was unable to do, In 1932 he organized Vita-Foods, Inc.,
a small produce manufacturing company here in Jacksonville. This company
made some progress. It started onLt witl 10 or 12 employees during the iirst year
of existence.

The mayonnaise industry was coied ol March 21, 1934. The code was secured
throu gh the work of the old mayonnaise institute, which was dominated hy Bost
Foods, fin., and hraft-Phenix Cheese Co., manufacturers of advertised brands,,
and has since been dominated and run by this sane crowd.

Vita-Foods, Inc., began cooperating with the code authority with time intention
of sticking to the code. My son was appointed chairman of this district organi-
za* )i1.

Or, Tuly 7, 1934, the code authority advised that an emergency existed in the
industry; the emergency being caused by Best-Foods, Inc., slashing prices. By
reason of this emergency, it was ordered by the code authority that prices be put
in effect, which placed advertised brands at 13.4 percent higher than the unadver-
tised brands.

On July 23, 16 days after the first prices were put into effect by the code
authority, this same authority raised the prices on unadvertised brands to a point
where the advertised brands were only 8.7 percent higher than unadvertised'
brands. They stated that their reason for raising the prices of unadvertised
brands was on account of increasing prices of oil. As the advertised brands
claimed to put more oil in their products than the unadvertised brands, it is quite
obvious that increases should have been made in both advertised and unadver-
tised brands.

The Industry Code No. 349 prescribes the manner In which mayonnaise and
salad dressing must be made, and the size containers that it must be put in. In
other words; the code authority, dominated by the advertised brands, furnish
the yardstick by which the little manufacturer must do business, and then pro-
ceeds, through its huge advertising funds, to gobble up the business, and let the
little manufacturer dry up.

When the first container were adopted by the code, the prico of oil was approxi-
mately 6 cents per pound. Oil has advanced practically 100 percent since the
first containers were adopted. Therefore, the prices at which mayonnaise and,
salad dressing can be sold in the prescribed containers do not fit the pocketbook.
of the people, and for this reason and for the further fact that Vita-Foods' unad-
vertised brands were being offered to the wholesalers within 8 percent of tle,
advertised brands, and by the retailers to the consumer at a less differential, the
volume of business df Vita-Foods decreased from 12 to 15 thousand dollars per
month to 5 to 7 thousand dollars per month. This loss In volume caused an
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-actual loss in operation that reached a point where Vita-Foods, Inc., must either
quit operating under the code rules or shut up ahop.

After the first of this year, this company decided to quit operating under the
code, and so advised the code authority. It commenced putting up containers
that the public wanted and suited the public pocketbook, and its volume of sales
immediately increased to where it could stay in business, and its number of em-
ployees increased from 14 to 33.

The code authority, through its regular channels, has started the ball rolling
by which they expect to prosecute this company for violation of the code.

In order to further conform to the consumer's demand, this company put on
the market Ye Olde Style Dressing, copy of which label I am enclosing, and which
product, on account of its label, does not come tinder the provision of the code,
and which is not prepared by the code yardstick. This product Immediately met
favor by the consumer and is being ordered and reordered in large volume-as
volume is computed by small concerns. In the short time of 30 (lays, consumers
in six Southern States have sent in repeat orders for this Ye Olde Style Dressing.

The code authority immediately proposed an amendment to the Mayonnaise
,Code, as per notice o'f hearing no. 662-A, copy of which I am enclosing to you.

You will note that they proposed to amen article 8, by the addition of a new
section to be known as ''section 4," which intended to bring under the code Ye
Olde Style Dressing that we are producing, ind would be making the production
and sale of this dressing a violation of the code.

You will also note that the code authority proposed to amend article 10, making
'it compulsory to file prices to retailers as well as prices to wholesalers, and to
'further require that the wholesalers enter into a contract with the manufacturers
by which the wholesalers do not sell the products they buy from the manufacturers
at a less price than the filed prices. This, if adopted and made a law, as you can
readily see, will mean a drastic curtailment of mayonnaise and salad dressing thatis sold by the wholesaler; and instead of 69 percent of the products being sold
direct to the retailers, in a short while the sales by the big companies direct to the'retailers will be of such a volume as to practically eliminate all the small manu-
facturers and wholesalers.

There never should have been a Mayonnaise Code, f its administration is to be
conducted In the selfish interest of the big producers as has characterized the
present administration of the present code. Less than 10 percent of the cost ofproducing mayonnaise and salad dressing is direct labor; and this code, which

understand was prepared and put through by former employees of the big
concerns which produce advertised brands, has been used by them to strangle

competition.I am not filing any brief protesting against any of these amendments at the
notice of hearing which will be held beforete oDeputy Administrator in Washing-
ton, for the reason that I know it would be useless for a small manufacturer to

Protest; though, if you and your friends, with the power that you have, can blockis scheme to strangle the wholesaler and independent manufacturer of mayo-
naise and salad dressing, it will be appreciated by your friends in the South, and
I am sure by the American people,With highest regards, I beg to remain

Yours very truly,
T. J. AccocK, Sa.

ScHEDUILE A. PROaaOS AMENDMENT TO MAYONNAISE INDUSTRY
Amend article 2, section 1 (c) by substituting a new sub action (c) to read as

follows:"The terms "mayonnaise industry" and "industry" mean the manufacture
and sale by the manufacturer of mayonnaise, salad dressing, French dressing,
Thousand Island dressing, tartar sauce, Russian dressing, and all other products,
the basic ingredients of which are the same as contained In the products aboveenumerated, and which are used for the same purpose and such related branches
or subdivisions as may from time to time be included under the provisions of
this code by the President of the United States, after such notice and hearing
as he may prescribe.

"That article II be further amended by deleting entirely subsection (d)thereof and renumberIng the remaining subsections of this article."
Amend article VIII by the addition of a newsection to be known as "section 4",

which is as follows:
"No member of the industry shall sell or offer to sell any product of the industry

not conforming the standard for mayonnaise or salad dressing, irrespective
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of the manner of labeling such product, or whether or not the same shall be labeled
by the use of either of such names, if the product itself shall be designed to, or in
fact shall resemble in appearance or consistency mayonnaise or salad dressing
conforming to such standards, or if the same shall contain such ingredients or
shall for other reasons be such that It may reasonably be considered to be deceptive
to consumer purchasers."

Amend article X, section 1, subsection (a) to read as follows:
"Eack member of the industry shall file with such confidential and disinter-

ested agency as may be designated by the code authority, or if none, then with
such an agent designated by the National Industrial Recovery Board, at its
office, within 10 days after the effective date of this code, schedules tabulating
such member's list prices to retailers for all products of the mayonnaise industry
sold by him and all discounts, delivery charges, if any, and terms of sale of any
kind based upon such list prices for all sales by such member of the industry
including sales to wholessleri and retailers. The said agency shall make such
schedules available to buyers as well as sellers without interpretation or comment.
Revised schedules of prices, discounts, terms, and conditions of sale may be filed
from time to time thereafter with said the agency by any member of the industry
to become effective immediately upon receipt thereof by said agent, provided
however that any other member of the industry may file revisions of his price
schedules and discounts, terms and conditions of sale, which may become effective
on the date when the revised price list or revised terms and conditions of salo
first filed shall become effective. All schedules must conform to the provisions
of this code and all sales made by each member of the industry shall be at the
prices and discounts then on file as effective by such member of the industry with
the said agency, except as provided in the last paragraph of section 3 of this
article."

Amend article X by inserting a new section to be known as "section 7", to
read as follows:

"Sc. 7. (a) Inasmuch as approximately 69 percent of the products of the
Industry is sold by members of the industry direct to retailers and the remainder
is sold to nonmembers for the purpose of resale to retailers, therefore in order to
further carry out and safeguard the principles of open-price competition, any
sale of the products of the industry to a trade buyer other than a retailer shall be
made by the member under a contract wherein such trade buyer shall agree c;ther
to resell such products in strict accordance with the current price list filed with
the code authority by the member selling such trade buyer or to resell in strict
accordance with his own price list which shall have been filed with the code author-
ity by such trade buyer in accordance with and following the procedure provided
for members of the industry in sections 1 and 2 of this article X.

"(b) Said contract shall'further provide that said trade buyer shall not make
or permit to be made any direct or indirect price concession to retailers; said
term 'direct, or indirect price concession' means any variation from the current
price list governing the sales of such trade buyer and then on file with the Code
Authority, whether by means of a rebate, brokerage, refund credit concession,
allowance, payment, special service, free deal, gift or any other means whatso-
ever.

"(c) The members of the industry shall, within 30 days after the effective date
of the amendment incorporating this section 7 of article X into the code of fair
competition for this industry, complete the placing under contract as above pro-
vided all trade buyers affected by the provisions of this section."

Amend the Code of Fair Conipetition for the Mayonnaise Industry by adding
a new article thereto to he known as "article X1I, damages", to read as follows;

"Recognizing that the violation by a member of any provision of this code
will disrupt the normal course of fair competition, in the indurAry and cause
serious damage to others, and that it will be impossible accurately to determine
the amount of such daniages, it is hereby provided that those members of the
Industry who desire to do so may enter into an agreement among themselves
embodying the following provisions:

"SECTION I. Each member violating any of the provisions of the code shall
pay to the treasurer of the Code Authority, as an individual and not as treasurer,
in trust, as and for liquidated damages upon determination of Niolation by the
Administrator or by the trade practice complaints committee of the Code
Authority, the amounts as set forth below.

" (a) For the violation of any wage provision, an amount equal to the differ-
ence between the wages which have been paid and the wages which would have
been paid if the member had complied with the applicable provisions of the code;
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"(b) For the violation of any hour provision, an amount equal to the wages
payable for the overtime at the regular rate payable for the overtime at the reg-
ular rate payable under the terms of the code, to the employee or employees who
worked overtime;

"(c) For the violation of any labor provision of the code other than an hour or
wage provision, $100;"(d) For the violation of any provision of the code (other than a labor pro-
vision), $100; and if the Administrator or the trade practice complaints committee
has determined that such a violation has occurred, and the violation continues,
$100 shall be paid for every day the violation occurs after said determination.

"Sac. 2. The amount to be assessed as liquidated damages under section 1,
subsections (a) and (b) shall be determined by the Administrator or the trade-
practice complaints committee.

"SEc. 3. All amounts so paid to or collected by the treasurer of the Code Au-
thority, under the provisions of this article, shall be applied by him as follows:
First if the violation shall have been of a labor provision of the code, equitable
distribution of all damages paid therefor shall be made among all employees
directly affected by such violations; second, if the violation shall have been of a
code provision other than a labor provision, the damages arising therefrom shall
be utilized to defray proper expenses of the administration of this article and the
balance, if any, remaining in the hands of the treasurer shall be distributed equally
semiannually among members of the industry who assented hereto and who
have not been determined to have been guilty of a violation of a code provision
during the preceding semiannual period.

"Sec. 4. Assent to this article by any member shall be avid(need by a signed
statement signifying assent, filed with the Code Authority. Failure to assent to
this article shall not deprive any member of any right or privilege under the code.
By so assenting, each member agrees with every other member and the treasurer,
Individually.

"(1) That violation of a code provision shall breach this agreement and shall
render the violator liable for the payment of liquidated damages as herein pro-
vided;

"(2) All rights and causes of action arising hereunder, are assigned to the
treasurer, individually and in trust; and

"(3) That the treasurer, as such assignee and as attorney-in-fact for each as-
senting member, may take all proper legal action concerning damage found due
hereunder.

"SFc. 5. The Code Authority may waive liability for payment of liquidated
damages for any violation it finds has been innocently made and resulting in no
material injury.

"SEc. 6. The treasurer of the Code Authority, as an individual, and not as
treasurer, by accepting office, accepts the trust established by this contract and
becomes an assenting party to this contract by filing his acceptance with the
Code Authority and agreed to perform the duties of trustee hereunder until his
successor in office shall have been appointed.

"Ssc. 7. Nothing contained herein shall be construed or applied to (e) deprive
any person of any right or right of action arising out of this code, or (b) relieve
any member of the industry from any contractural or legal obligation arising
out of this code or of the act or otherwise; nor snall violation of this agreement
iy an assenting member be deemed a violation of the coda, so as to subject the
violator to any consequence arising under section 3 (b), section 3 (c), or section
3 (f) of the National Industrial Recovery Act, nor to azy criminal prosecution
of any kind.

"SEc. 8. When the majority of the members who have assented to this article
in any particular trade area petition the Code Authority that they be relieved
from the effect of their consent to this article, the Code Authority shall thereirpon
cancel the effect of this article on all tie members in that trade area, and this
article shall not be effective upon the members in such trade area, regardless of
any, prior consent hereto.

"'The existing article XII of the code be renumbered to read 'Article XIII,
Modifications' and that the remaining articles of the code be renumbered to
read 'Article )IV, Monopolies, etc.', 'Article XV, Price Increases', and 'Article
XVI, General'."

Senator GEORGE. I wish to offer a letter from Mr. Walter Estes, of
the Estes-Wolcott Co., Inc., of Rex, Ga., manufacturers of porch
swings and porch rockers, and so forth, pointing out the objections
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to the bill now before the committee or the extension of the National
Recovery Act as it now stands.

Senator WALTER GEORGE, 
APRIL 11, 1935.

Washington, D. C.
DEAR SENATOR GEORGE: I have just read a copy of bill S. 2445, to amend title

I of thbp National Industrial Recovery Act, introduced by Mr. Harrison. I can-
not refain from writing to you this protest and to trge your efforts to prevent the
enactment of such a law.

It is impossible for me to find words to express the weight of my conviction as to
the harm and danger involved in this proposal. The original National Industrial
Recovery Act was a "noble experiment" that had possibilities of good, but was so
incapably administered by the delegation of authority to such hopelessly Incompe-.
tent appointees, that the result has been doubtful if no't positively negative,

The broader authority given to these incompetents by this new proposal will so
completely tie the hands of industry that no one will want to go into business and
everyone will get out, if and when he can. There will be no incentive to expand
or invest in business. The hope of financial reward from investment and effort has
been and is now rather far-fetched, due to the depression and taxes. If industry Is
to be tied, bound, and shackled by inexperienced and unpractical theorists there
can certainly be no pleasure in business, then why invest, or even carry on?

I will have to admit that the proposed bill is not altogether digested with one
reading, but enough to see the danger.

Section 6 (f) provides for assessments for administration of codes.
Section 12 (b) provides penalties for violation and due to the fact that so many

contingencies arise that cannot be anticipated, slight violations cannot be avoided,
especially in small industries.

Section 12 (d) is a perfect set-up for persecution by unscrupulous attorneys
and disgruntled employees.

These are a few samples of trouble makers that occurred to me on first reading.
The original bill was bad enough that it should be allowed to die a natural death
on Juno 16, or at most retain only the best of it. It has been burdensome enough
to those who have tried honestly to live up to it. The thought of having so
much more power given to the type of administrators with which we have had to
deal is positively discouraging.

I believe this is a general sentiment and I hope you will use all the power at
your command to prevent the enactment of this proposed bill.

Yours very truly, WALTER ESTES.

Senator GEonGE. There are three out of the State letters that I
wish particularly to put into the record because they shed light upon
the actual everyday operations of National Recovery Administration,
and Mr. Chairman, after all, that is the test.

The CHAIRIAN. Very well. All of those will be in the record.
APRIL 8, 1935.

Hon. WALTER F. GEORGE,
Senate Finance Committee, Washington, D. C.

HONORtABLE SiR: From all appearances the Industrial Recovery Act is in process
of rejuvenation as Government higher-ups unquestionably feel that It is a worth-
while move.

As a small manufacturer, employing between 15 and 50 men, depending upon
seasonal demands, we feel It our duty to express to you our views on this subject.
There are possibly several hundred manufacturers in our particular industry of
our same size, who from my contacts with them have the same feelings. While
these several hundred smaller manufacturers are in the minority from the stand-
point of dollars and cents investment and also volume of business done, we would
like for you to keep In mind that our Industry Is no different than hundreds or
rather thousands of other Industries and that s these industries coupled together
are unquestionably allied together, for we have all either benefited or suffered
alike.

We admit that the Industrial Recovery Act was a necessary step and undoubt-
edly one that will eventually be the basis for some kind of permanent, industrial
andisocial legislation. In its present form, however, it has worked hardships on
both employer and employee.
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With the exception of child labor, hours, wages, the National Industrial Re-
covery Act as applied to the battery industry has been a more perfect failure than
the Government experienced with dirigible.

We have innumerable restrictions and specifications as to quality, guarantees,
terms, selling below cost, and other common sense rules written into our particular
code, the same as all other codes had. The result has been that specifications
have not been lived up to; guarantees do seem to be a little bit more uniform than
they were; terms are whatever the seller can get, the same as they were before-
consignment, prohibited by our code, is more prevalent than ever in the form of
subterfuge.

The result of our code, as the writer sees, has been that out of fundamentally
honest people there has developed a pick of liars and chiselers.

From a common-sense standpoint, you as a successful man surely realize that
we as a small manufacturer cannot possibly compete on the same terms and same
bases, when we are up against large organizations with high-salaried department-
ized officials, who with the national advertising and expensive radio programs
create a public acceptance that we must overcome to sell our product.

All we can do is express our opinion to you as our representative; and that is,
that should the National Industrial Recovery Act continue in force for a much
longer time, especially under its present form, you will see the elimination of all
smaller manufacturers and I believe small merchants as well. The result will
be as a boomerang defeating its own purpose. The codes were written for the
little fellow, but don't forget the big man representing big industries prepared
these codes and while he did not have a selfish motive in doing so, it was only
human nature that the big man protect himself.

We ask you in all fairness to America's backbone (small American business)
please do not let this measure continue any longer than possible as a law. It is as
unpopular as the Volstead Act and therefore just about as successfully enforced.
We, who travel and get into various sections, realize that there is still lots of boot-
legging going on and it is not all confined to the "whiskey racket."

We thank you for your attention in reading this long letter and can assure you
that we appreciate the time given. Anything that you can do in your course of
public duty to further and better the chaotic condition that exists today will beappreciated.et's forget all codes except the blanket code, as all any of us care about is

child Jabor, hours, and wages. Why have codes and with them the terribly heavy
expense of supporting them to see that everyone does everything alike, when all
any of us are interested in, is to see that each of us gets a fair living wage.

Most sincerely and respectfully yours,
RED CAP BATTERY CORPORATION,
H. DANIEL SABEL, President.

MARLBORO, N. H., March 7,1935.
Senator GEORo,

Senate Building, Washington, D. C.
DEAR MR. GEoRo: The writer has just read an Associated Press dispatch

which outlines your recent comments in regard to the National Recovery Adminis-
tration. Although not a resident of Georgia, we want to take this opportunity
to congratulate you on your courage to openly state that the National Recovery
Administration should be discontinued.

Possibly you would be Interested in the views of a small manufacturer. We
employ 25 to 30.

We should like to see the National Industrial Recovery Act completely elmi.
nated and its two good features incorporated In Federal law, if this is legally
possible.

We are for the minimum wage; In the toy industry it is 30 cents per hour; that
feature is excellent as It prevents some unscrupulous employers from taking
advantage of their employees in times of depression.

The elimination of child labor is also obviously excellent and should be incor-
porated in Federal law.

We believe, however, that the above two features are the only two good points
of National Industrial Recovery Act which should be permanently retained, For
the small industries like our own, the 40-hour week limitation is a hardship. We
are not large enough but what the extra costs of running a night shift coupled
with the fact that we do not have business enough to warrant running a night

119782--3t---Pr 6.-s



4

1962 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

shift except for a very short season, make it impossible for us. We have never
overworked our employees. However, when our fall toy season is at its peak,
we would like to be able to employ our regular employees more than 40 hours--
even up to 50 hours at regular rate of pay-and they would all be glad to earn
that extra money. There are many other features that make the 40-hour-week
limitation a hardship to the small industry which we cannot go into here.

We believe that you will readily appreciate that we are not too bad a concern
to worklfor when we tell you that we have employees who have been with us for
periods of 8, 12, 16, and 25 years. We give this information in order that you
may more readily appreciate that we treat our employees decently. And no
doubt this is true of the great majority of employers. The unscrupulous employers
are a small minority just as criminals are as-niall minority of society. It seems
unfortunate that the employer with good and honest intent should be penalized
because of a few unscrupulous employers.

We understand that there are bills being presented which would reduce the
40-hour week to 30 hours. Such a bill would necessarily reduce the weekly pay
of employees. We could not afford to increase our employees pay 33Y percent
so that they could earn in 30 hours what they now earn in 40hours. In addition,
it would be Impossible for us to turn out enough business, during our toy season
from July to December, on one 30-hour shift to make our expenses.

Our opinions are entirely free from partisan policies. We have tried to express
our sincere beliefs based on sound economics and our hectic experiences of the
lapt few years.

We hope that you may be successful in having more Senators have the courage
of their convictions so that our country may sooner recover from this depression.

Cordially yours, WHITNY BOS CO.,

ROLAND A. WHITNEY.
M AttcH 16, 1935.

The Hon. WALTER F, GaoRoE1

United States Senate, Waslington, D. C.
My DEAR MR. SENATOR: In connection with the study your committee is

making of the effects of the National Industrial Recovery Act upon small business
concerns, I take the liberty of directing your attention to the attached article,
The Men the Codemakers Forgot.

As author of this article, permit me to say that I have always approved, and
still approve, the fundamental purposes of code making and have served to the
best of my ability in endeavoring to make the plan work in the retail field.

I acted as a trade advisor for the Administration in the formulation of the Retail
Code, as chairman of tile Distribution and Service Trades Committee appointed
by General Johnson, am a member of the Industrial Advisory Board, and have
been chairman of the National Retail Code Authority, Inc., since its formal
organization.

It must be apparent that I could not have fulfilled these obligations had I been
anti-N. R. A. Nor can any implied criticism contained in the article be charged
to political partisanship since I have never voted any but the Democratic ticket
in any national election.

Nevertheless, I am firmly convinced of the practical impossibility of applying
a multitude of codes to small business establishments and there does not appear
to be any way to reduce the number to a single code. While that might be
accomplished for the retail field, the activities of retailers, as the article shows,
carry them into functions which are not classed as retailing.

The inevitable result is confusion and resentment and, based upon Nation-
wide contacts with retailers, I am convinced that the movement is politically
harmful to the administration.

Yours very truly, RIVERS PETERSON,

Editor Hardware Retailer.

(The article, "The Men the Codemakers Forgot," will be found at
the conclusion of Mr. Peterson's previous testimony.)

Senator GEORGE. I also wish to put into this record statements
from Mr. Henry McD. Tichenor, the president of the Walton Cotton
Mill Co., of Monroe, Ga., protesting against the extension of National
Recovery Act upon the conditions outlined in the present bill.
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MAR-ii 7, 1935.
Senator WALTER F. GEORGE,

Washington, D. C.
l)rAR SENATOR GOR(E: We were glad to note in today's Constitution that

you had given a statement to the press favoring a revision of tire National Re-
covery Act so as to retain only voluntary codes fixing wages and inaximium hours
of work.

We believe that such a change would go further to promote recovery than any-
thing that has been suggested in recent months. The capital goods industry
will riot make any forward strides until business confidence is restored and we
believe that there are niany concerns ready to make necessary changes just as
soon as the objectionable features of the present laws are a thing of the past.
We believe that the roost vicious feature of the recent legislation has been section
7-A of the National Recovery Act, for this has caused more friction in industry
than any legislation within the writer's memory.

Our own plant has been in a constant turmoil on account of the union issue.
There have been examples in our plant of fathers who would riot speak to their
own sons and vice versa. Apparently the question is not one which every man
must decide for himself. Our hands have been intimidated by every known
means front the threats of losing their jobs to personal violence, in an effort to
organize them 100 percent. Under the law the management of the nill has been
unable to do anything to correct the situation though we feel that 8 or to men
are entirely responsible for the unhealthy situation.

The cost of operation has been increased, due to this lack of cooperation in the
mill and the friendly feeling which has always existed between the management
and the help has been largely dissipated through the efforts of paid agitators who
make a life's work of stirring up trouble. We do not wish to leave the impression
that we intend to discharge our union help in case this law is changed. We are
very proud of the class of our operatives who have been held up as an example
for many of the mills in our locality. We are sure, however, that if we are allowed
to discharge any agitators, and they know this, that the root of the trouble will
be solved.

We have in mind improvements which will total more than $100,000, but
which are being held up by the one reason that section 7 (a) has created such an
unhealthy condition that we are unwilling to go ahead with such a large expend-
iture. We also know that many of the plants which are in a much worse
physical condition than our own are liquidating their properties in preference to
making the expenditures necessary to put them in a modern condition.

Let us repeat, therefore, that we appreciate the stand you have taken. We
also most earnestly request that your support will not be given to any substitution
which in its effect will be similar to section 7 (a).Respectfully yours, WALTON COTTON MILL Co.,

By iENRY McD. TicuaNor, President.

Senator GEORGE. I also wish to put into the record a letter from
Mr. Ernest L. Rhodes, one of the largest millinery manufacturers in
the Southeast the company being Ernest L. Rhodes Co. of Atlanta,
Ga., in which fe specifically points out the inequalities of the industry
in the South under the code provisions, and also specifically the budget
for this particular industry for 1935, which is stated in an attached
exhibit as $259,136.71. In part this letter of Mr. Rhodes deals with
the burden of the assessment upon the smaller industries of thecountry.

MARCH 7, 1935.
Senator WALTER F. GEORGE,

United States Senate, Washington, D. C.
MY DEAR SENATOR: It was certainly a pleasure to read in the Constitution this

morning that you felt that there would be some very radical changes in the set-up
of the National Recovery Administration. Let us hope and pray so, for I do
not feel that the set-up of many codes that I have looked over has increased the
consumption of labor at all, and especially where the codes are set up such as the
Millinery Code, and where there Is classification of labor, which is Approved Code
No. 151, Amendment 2, Registry No. 228-03.
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It makes it doubly hard upon a corporation with classification of labor, as some
departments become dull and you try to take care of your people to shift them
from one department to the other and this code forbids it, and many others, and
with many inspectors or detectives constantly checking and rechecking, and I
believe that the National Recovery Administration would bring greater success
if it were put upon a basis of a maximum of hours, minimum of wages, and let
Governz lent through some of its many now existing bureaus, as we have an
oversurplus of them today, take charge of the issuing of labels, and only allow the
houses meeting those requirements upon inspection to be issued these labels,
and then appeal to the general public only to buy merchandise carrying the
National Recovery Administration labels.

It would certainly reduce the tremendous cost that comes under the 600 codes
that have been passed. And likewise about 450 of them have received anywhere
from 1 to 3 amendments on the original.

Take the millinery budget, which I am herewith attaching-they ask an
expense budget of $259,000 for 532 months. If you will note in this budget the
chairman of It is to receive at the rate of $20,000 per annum (more than Senators
receive), the executive secretary $10,000, the auditor or confidential agent $10,000,
and so on all the way down the line. And also you will note that they charge us
$5 for labels that cost $1.05 for hats sold from $7.50 to $48 per dozen, and when
we make better hats than $4 each they charge us $20 per thousand for the same
label. Now, if you can call that anything but profiteering, I don't know.

Now, the reason that I say that there is less labor employed is, because a cer-
tain percentage of the people we have to pay $17.50 per week to a trimmer,
whether she makes it or not, and consequently we keep the work stacked right
up behind her so that she must make the code, and if she can't make it, if busi-
ness is good, she is let out. Also, with the subnormal workers, there is so much
red tape over it, and then you are required to pay them $10.50 per week for 35
hours, and consequently in our trimming department I don't think we have hardly
a subnormal worker, as a year ago we were using about 10 or 12 who had many
infirmities, and they were happy to come in and be associated with the younger
people, even though they made only $1.50 a day, whe.a the worker next to her
made her $3 and $4.

So I judge that we will have a more simple National Recovery Administration.
And I sometimes wonder (of course it would be a great political question)

whether we should draw a distinction between the white and the colored, as you
know from your own experience how much work you get out of a colored man or a
colored woman in comparison to the white on the same job.

Yours very truly, ERNEsT L. RuODEs CO,,
ERNEST L. RaODES, President.

P. S-If you will note on the last page of "general information" you will
find that the number of established assessments is 1,375 and taking those estab-
lished as a whole, with a budget of over $260,000 for 5%4 months it cost them
an average of $189 for each plant, which on a yearly basis would cost them over
$400 per year per plant, and roughly speaking for 5% months it cost $8.50 per
employee for their inspection.

Yours very truly, E. L. Rnons,

NATIONAL RECOVERY ADMINISTRATION,

February 15, 1935.

(Registry No. 228/03-Approved Code No. 151)

SUPPLEMENT TO NOTICE OF OPPORTUNITY TO BE HEARD

(Administrative Order No. 151-37)

MILLINERY INDUSTRY

(Code Authority Budget and Basis of Contribution)

Fourth line of first paragraph reads:
"* * * said Budget is $259,136.71."
Application has been made by the code authority to increase the sum by the

addition of $1,000 representing an allowance of $500 each for the office of the
Deputy in Philadelphia, Pa., and for the proposed office of the Deputy in the
New Jersey area.
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Fourth line of first paragraph should therefore read:
"* * * said Budget is $260,136.71."

NATIONAL INDUSTRIAL RECOVERY BOARD,
By W. A. IARRIMAN, Administrative Officer.BURTON B, OPPENHEIM,

Acting Deputy Administrator.

N. B.-To code authorities and trade and industrial associations and agencies:
The above contains notice of possible action in which your members or other

parties known to you may be vitally interested. You are urged to exercise every
reasonable effort to cause the subject matter to be called to their attention.

NATIONAL RECOVERY ADMINISTRATION,

February 7, 1985.

(Registry No. 228/03-Approved Code No. 151)

NOTICE OF OPPORTUNITY TO BE HEARD

(Administrative Order No. 151-37)

MILLINERY INDUSTRY

(Code Authority Budget and Basis of Contribution)

The Code Authority for the Millinery Industry has made application for the
approval of its budget and basis of contribution by members of the industry to
the expense of administering the code for the period from January 1, 1935, to
June 15, 1935. The total amount of said budget is $259,136.71.

The basis of contribution is as follows: Sale of labels to the members of the
industry.

Copies of said budget and basis of contribution are attached hereto and hereby
made a part thereof. Additional copies are available at the office of the National
Recovery Administration, room 3016, Department of Commerce Building,
Washington D C, and at the office of the code authority at 469 Fifth Avenue,
New York dity.

Notice is hereby given that any criticisms of, objections to, or suggestions con-
cerning said budget and/or basis of contribution must be submitted to Acting
Deputy Administrator Burton E. Oppenheim, room 3016, Department of Com-
merce Building, Washington, D. C., prior to Thursday, February 28,1935, and that
said budget and basis of contribution may be approved In tl form now sub-
mitted and/or in such form, substance, wording and/or scope as they may be
amended and/or amplified on the basis of criticisms, objections, or suggestions sub-
mitted, and supportingfacts received, pursuant to this notice, or other information
or consideration properly before the National Industrial Recovery Board.
Any person submitting any such criticism, objection, or suggestion inust state

his name, the persons or groups whom he represents, an the facts supporting
his criticism, objection, or suggestion. All matter submitted will be given due
consideration and the National Industrial Recovery Board will act only after
consulting with such of its advisers as it may deem appropriate.

NATIONAL INDUSTRIAL RECOVERY BOARD,
By I. A. HARRIMAN, Administrathe Officer.BURTON E. OPI'ENIIEIM,

Acting Deputy Administrator,
N. B.To code authorities and trade and industrial associations and agencies:
The above contains notice of possible action in which your members or other

parties known to you may be vitally interested. You are urged to exercise
every reasonable effort to cause the subject matter to be called to their attention.

CODE AUTHORITY OF THE MILLINERY INDUSTRY

489 FIFTH AVENUE, NEW YORK CITY

Estimated Budget for Period Beginning January 1, 1935, and Ending June 15,
1935 (52 Months) as Temporarily Approved by the Administration (Effective
date of Code, Dec. 26, 1933. Effective date of'Amended Code, Nov. 19, 1934)
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BASIS OF ASSESSMENT
A-Labels sold to members of industry manufacturing hats sold at $7.50 per

dozen or less.
B-Labels sold to members of industry manufacturing hats sold from $7.61

per dozen to $48 per dozen,
C--Labes sold to members of industry manufacturing hats sold in excess of

$48.01 per dozen.
Estimated income

Label
Estimate c Charge per Cost per Estimatednumber o ua thousand net incomelabels thosanunoaInom

A ------........................ -...... 23,870,00 - -$1 60 $1.05 55, 481. 60
B ----- ---------------- _------............. 32,081,500 5.00 1.05 126721.93
...........................-................... . .- -8 --500 20D 1.05 1 ,14.87

Total .......................................... 0 o 21,002.5 0 -------- 201,35W 30

Summary
Salaries --------------------------------- ----------------- $40, 517. 58
Office expense, New York ------------------------------------ 16, 150. 28
General expense ---------------------------------------------- 19,990.90
Compliance, New York -------------------------------------- 68, 434. 67
Special millinery board ---------------------------------------- 9, 450. 85
10regional officers----.. ------------------------------------- 44, 492. 23

Total ----------------------------------------------- 199,492.51
Actual cOst of labels ---------------------------------------- 59, 644. 20

Total ---------------------------------------------- 259, 136.71
Salaries:

Director and chairman ($20,000 per annum) ---------------- 9, 166. 69
Executive secretary ($10,000 per annum) ------------------- 4, 588. 35
Auditor, confidential agent ($10,000 per annum), supervisor of

regional offices ---------------------------------------- 4, 588. 35
Director of publicity ------------------------------------- 2, 750. 00
Bookkeeper, assistant bookkeeper, filing clerk, billing clerk --- 2, 359. 50
4 stenographers, telephone operator, office boy, porter, informa-

tion clerk -------------------------------------------- 5, 124. 19
11 employees in label department -------------------------- 6, 149. 00
I statistical clerks .--------------------------------------- 5, 791.50

Total ------------------------------------------------- 40,517.58

Office expense, New York:
Rent ------------------ -------------------------------- 3, 666. 69
WVfier and light ------------------------------------------ 550. 00
Telephone and telegrams ---------------------------------- 3, 437. 50
Office equipment ----------------------------------------- 916. 64
Statiinery, printing, and supplies ------------------------- 5, 041. 69
Postage ------------------------------------------------ 2, 245. 82
Towels and cleaning supplies ----------------------------- 297. 94

Total ------------------------------------------------ 1 6, 156. 28
General expense:

Advertising (general) ------------------------------------ 2, 294. 18
Traveling expense --------------------------------------- 2, 979. 18
Legal fees (attorney retaining) ---------------------------- 4, 588. 36
Insurance ---------------------------------------------- 458 32
Meeting expense, including traveling of code authority mem-

bers -------------------------------------------------- 5, 500. 00
Packing materials ---------------------------------------- 343. 75
Parcel post, expressage, and car fares ---------------------- 1, 077. 12
Miscellaneous ------------------------------------------- 2, 750. 00

Total ------------------------------------------------ 19, 990. 90
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Summary-Continued

Actual cost of labels ---------------------------------------- $59, 644. 20

Compliance, New York:Salaries:
21 inspectors -------------------------------------- 22, 284. 19
18 investigators (auditors) --------------------------- 14 419. 18
3 adjustors ---------------------------------------- 5,958. 32
3 special investigators ------------------------------ 3, 455. 82
6 stenographers ------------------------------------ 3, 527. 32
1 record clerk --------------------------------------- 953. 32
1 assistant attorney -------------------------------- 1, 549. 19
11 analyzation clerks ----------------------------- 8, 055. 68
2 correspondents (trade practice) --------------------- 2, 383. 32
2 investigators (trade practice) ----------------------- 2, 145. 00
2 stenographers (trade practice) ----------------------- 953. 32

Total ------------------------------------------- 65, 684. 67
Traveling and carfares ----------------------------------- 2, 750. 00

Total ----------------------------------------------- 68, 434. 67

Special millinery board:
Members of board .......................................
Secretary of board ------------------------------- _------
Stenographer --------------------------------------------
Investigator ----------------.--------------------------
R ent and electricity ---------------------------------------
Postage ---------------------------------------------- _
Stationery and printing ...................................
Traveling:

Members of board ...................................
Employees ------------------------------------------

Telephone and telegram s -----------------------------------

T otal -------------------------------

2, 979. 19
1, 191. 69

476. 69
953. 32
550. 00
275. 00
458. 32

1,145. 82
1,145. 82

275. 00

-----.----------.-- 9,450.85

REGIONAL OFFICES
Chicago:

Deputy director ---------------------------------------- 2, 750. 00
1 stenographer ------------------------------------------- 6, 672. 32
Rent --------------------------------------------- 550. 00
Telephone and telegrams ---------------------------------- 165. 00
Fares --------------------------------------------- 275.00
Postage ------------------------------------------------- 183. 32
Miscellaneous ------------------------------------------- 229. 19

Total ------------------------------------------------- 10, 825. 83

St. Louis:
Deputy director ---------------------------------------- 2, 291. 69
3 inspectors --------------------------------------- 2,145. 00
Stenographer ---------------------------------------- 476. 69
Rent --------------------------------------------------- 467. 50
Telephone and telegrams ---------------------------------- 165. 00
Fares --------------------------------------------------- 458. 32
Postage ------------------------------------------------- 137. 50
Miscellaneous ------------------------------------------- 137. 50

Total ------------------------------------------------- 6, 279. 20

Cleveland:
Deputy director ---------------------------------------- 1,604. 20
Inspector:

Cleveland ----------------------------------------- 595. 82
Buffalo and Detroit --------------------------------- 595. 82

Stenographer ------------------------------------------ 238. 32
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Summary-Continued

REGIONAL oFFicEs-continued

Cleveland- Continued.
Rent -------------------------------------------------- $137. 50
Telephone and telegrams --------------------------------- 91.70
Fare ------------------------------------------------- 229. 19
Postage ----------------------------------------------- 91. 70
Miscellaneous ------------------------------------------ 91.70

Total ----------------------------------------------- 8, 675. 95

Philadelphia:
Deputy director ---------------------------------------- 687. 50
2 inspectors ------------------------------------------- 1, 549. 19
Stenographer ---------------------.-------------------- 429. 00
Rent ------------------------------------------------- 137. 50
Telephone and telegrams -------------------------------- 165. 00
Fares ------------------------------------------------ 275. 00
Postage ---------------------------------------------- 91. 70
Miscellaneous ------------------------------------------ 91. 70

Total ----------------------------------------------- 3, 426. 59

New Jersey:
Deputy director ---------------------------------------- 916. 70
2 inspectors ------------------------------------------- 1,658.32
1 auditor --------------------------------------------- 953.38
Stenographer ------------------------------------------ 429. 00
Rent ------------------------------------------------- 165. 00
Telephone and telegrams -------------------------------- 137. 50
Fare -------------------------------------------------- 229. 19
Postage ----------------------------------------------- 91. 70
Miscellaneous ------------------------------------------ 137. 50

Total ---------------------------------------------- 4, 728. 29

San Francisco:
Deputy director ---------------------------------------- 1,650. 00
1 inspector -------------------------------------------- 834. 19
Stenographer ------------------------------------------ 429. 00
Rent ------------------------------------------------- 220. 00
Telephone and telegrams ---------------------------- --- 275. 00
Fares ------------------------------------------------- 137. 50
Postage ----------------------------------------------- 91. 70
Miscellaneous ------------------------------------------ 91. 70

Total ----------------------------------------------- 3, 729. 09

Los Angeles:
Deputy director- - -------------.------------------- 1,145. 85
2 inspectors ------------------------------------------- 1,668. 32
Stenographer ----------------------.-------------------- 412. 50
Rent ------.------------------------------------------ 192. 50
Telephone and telegrams -------------------------------- 229. 19
Fares ------------------------------------------------- 412. 50
Postage ----------------------------------------------- 91.70
Miscellaneous ---------------------------------------- 91. 70

Total ----------------------------------------------- 4,244.26

New England:
D eputy director ----------------------------------------
Inspector .............................................
R ent ---------------------------------------------------
Telephone and telegrams ................................

1, 145. 85
1,237. 50

192.50
137. 50
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Summary-Continued

REGIONAL OFIrcEsB-ontinued

New England-Continued.
Fares ----------------------------------------------- $229. 19
Postage ----------------------------------------------- 91. 70
Miscellaneous ---------------------------------------- 91.70
Stenographer ------------------------------------------ 412. 50

Total ---------------------------------------------- 3, 538. 44

Atlanta:
Deputy director------------------------------------ 1, 191.70
Part-time inspector (Birmingham)------------------------ 229. 19
Stenographer ------------------------------------------ 393. 25
Rent ---------------------------------------------- 16. 00
Telephone and telegrams --------------------------------- 91. 70
Fares ------------------------------------------------- 229. 19
Postage ----------------------------------------------- 68. 75
Miscellaneous ----------------------------------------- 6& 75

Total ----------------------------------------------- 2, 437. 53

Dallas:
Inspector ----------------------------------------- 1,145. 85
Stenographer --------------------------------------- 33 69
Rent ------------------------------------------------ 165. 00
Telephone and telegrams --------------------------------- 45 82
Fares ------------------------------------------------- 229. 19
Postage ----------------------------------------------- 68. 75
Miscellaneous ----------------------------------------- 68. 75

Gener
Comply
Statist
Special

Total ------------------------------------------------- 2, 057. 05

al administrative functions ------------------------------ 58, 715. 04
liance functions --------------------------------------- 185, 179. 32
tical functions ----------------------------------------- 5, 791.50
1 millinery-board functions (exemptions and exceptions) -.. 9, 450. 85

Total ----------------------------------------------- 259, 136. 71

General information
Number of establishments to be assessed ---------------------- 1, 373
Number of establishments in industry ------------------------- 1, 373
Annual net sales for year 1934 ------------------------------- $105, 000, 000
Number of employees as of Aug. 31, 1934 ---------------------- 30, 954

Senator GEORGE. I offer also for this record a letter from one
manufacturer of men's and boy's pants and work clothing, the Barrow
Manufacturing Co. of Winder, Ga. This letter also points out the
particular hardships suffered by the industry in the State and in the
outheast to the manufacturers of men's work clothes, and I believe

it indicates the number of manufacturing enterprises in this particular
category that have been compelled to go out of business,

MARCH 4, 1935.

Senator WALTER F. GE oRGE,

United States Senate, Washington, D. C.
DEAR SENATOR GEORGIE: I greatly appreciate your recent letter regarding the

N. R. A., the renewal of these codes, etc.
We might as well face the issues, Senator, the "new deal" is proving quite a

flop. No one doubts the good intentions of our President, and no doubt if he had
surrounded himself with men who could be relied upon to carry out his wishes and
no more, it would have been some better
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Tle trouble is, business has no faith in this administration, all the ballyhoo in
the world will not shake business away from the beliefs that it is dangerous to do
business now. Due to so much changes, regulations, etc., on codes and the
National Recovery Administration, business really lhas not had a chance to step
out and do things needed to be done. No one in business could think of expand-
ing or those out of business would be foolish to go into any new business of any
kind, when it is coded to death. More peniplo are imneinloycd today ill spite of
what they say in Washington than when Mr. Roosevelt went into chio. It is
true those who are fortunate eontugh to be employed are faring well duo to the
slirt huurs and high pay, but that does not help the unemployed. The big
mistake the President made was in setting a wage scale hased on living conditions
in New York City, for the whole country, rural and urban. The result was that
industry went about a program of doing away with labor with modern machinery,
and today mills and garment manufacturers arc producing more goods on these
short hours than they did oin the long ones because of systematizing their factories
and equipping them with modern equipment, without increasing employment a
man. Mr. Roosevelt simply overplayed his hand on this high wage scale.

I certainly believe, Senator, it is now time that Congress take a stand in these
matters: The peoples' rights are being so flagrantly violated that Georgia is
more like Russia we read about than good old Georgi'l, of old, with all these high-
stepping code authority detectives stamping in and out of our factory, stopping
your operations, and trying to stir ip trouble with the employees. It has been
the program all the way through, it scens to ie, for these northern fellows to
stir up trouble with labor down here, when no cause for trouble exists. The
North is simply jealous of the South's growth in a manufacturing way, and as
the northern men have in hand all code matters, and the National Recovery
Administration itself, it has been their purpose aud plan all the way to do every-
thing possible to injure the southern manufacturer.

The South is now on the spot-it can go forward or it can be ruined. The
whole matter is now in the hands of the southern members of the Congress and
Senate. I say, Senator, it is serious, and what happens in Washington during
the next 6 months will determine the destiny of the industrial South. I firmly
believe that our southern representatives brains are equal to if not superior to
those of the northern representatives, but the trouble and danger lies in the
fact that our southern members are following Mr. Roosevelt too far,

Industrially speaking, Mr. George, the Civil War is being fought all over
again, and now is the big chance for the South to win. It will be won or lost
forever on the Washington battlefront- -not down in the deep South.

With my highest regards, I am,Very truly yours,
BARROW MANUFACTURING 

Co.,
W. H. JENNIN0S, President.

The CHAIRMAN. I desire to have put in the record a statement by
Mr. Kilbourne Johnston as to some of the testimony that has gone
in. It will save him from going on the witness stand.

NATIONAL RECOVERY knMINIF RATION,

Hon. PAT HAaRRISON, Washington, D. C., April 11, 1986.

Chairman Committee on Finance,
United States Senate, Washington, D. C.

Mr DEAR SENATOR HARRISON: On April 1, 1935, at the hearing on National
Recovery Administration held before the Committee on Finance, Mr. A. J.
Hettinger, a former employee of National Recovery Administration's Research
and Planning Division, read into the record (pp. 1855 through 1858 of the tran-
script of testimony) a statement of Mr. Charles F. Roos, another former em-
ployee of National Recovery Administration's Research and Planning Division,
which had appeared in the Colorado Springs Telegraph for Friday afternoon,
March 15, 1935, and a paragraph of a letter received by Mr. Hlettinger from
Mr. Roos, in which Roos made a series of untrue statements, implying that
National Recovery Administration had been unfavorable to small enterprises
and alleging that either Mr. Richberg or I had suppressed the unfavorable data
and made public the favorable data. This is not true.

He said:
1. That he "prepared the data which Riehberg and General Johnson's son

used to answer the reports of the Darrow Board."
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This is untrue. None of the data prepared by Mr. Roos was used in answering
the reports of the Darrow Board. The research in which he played a part was
not complete until after the reports had been made.

2. "These," (the answers to tie Darrow Board) "nade public only the figures
which were favorable to National Recoveryv Admiristration."

This is untrue, since none of the figurer were used. Mr. ]Roos' c;mpilatlon
h id not even been sibmitted to me at that time.

3, "'To illustrate," (National Recover' Administration's l(celfio]) . "it is true
that of those firms which showed increases in net worth in 1933. the glsatest per-
centage increase occurred among the smallest firms, as reported by National
Recovery Administration, bitt it is also true that in every onle of 1I industries
exaooined, of those firms which showed decreases in net worth, the greatest per-
ecut:wze decrease occurred among the small firms. The latter, however, was riot
made public."

Tlhi.s ,tatemet is ontrue on two grounds. First, National Blecovery Adninis-
tration did not route public either statement. Second, Mr, Roos' )%%T figures
did not show that in ever' one of the 16 industries examined declines in net worth
occurred during 1933. They showed that declines in net worth occurred ,rile in
9 of the 16 and in only 3 of these 9 cases did small enterprises have thi greatest
percentage decline.

The statement is deliberately misleading on still other gri-lirrds ii that AiJr.
Roos did not mention the fact that his figures also show that the rate of decrease
in bankruptcies during the period of National Recovery Administration has never
tieen equaled within the scope of existing records and, furthermore, that fewer

enterprises ount of every hundred in business became iniilvent in 1933 Ilfi in any
year since 1920. Small enterprises shared proportionately in this rapid decline
of bankruptcies and also in the low level of itsiolvencies which has been main-
tained to the present time.

4. Mr. Roos further states that the figures and charts drawn up fry him "made
very favorable impressions on Congressnen, especially ott Senator itibinson.
None of the figures or charts salutnitted to me by Roos were ever preseited to any
Senator or Congressman, or used in air v other way.

The standard index of business failures supplied by Dun & Bradstreet has
been used several times to indicate the true fact that small enterprises have been
saved by National Recovery Administration at a startling rate, but these figures
were not compiled by Mr. Roos but were made public by Dun & Bradstreet
before the Darrow report. Even these well-known figures however were not
used in General Johnson's and Mr. Richbergs reply to the Darrow report.

5. Mr. Roos further states "I have a suspicion that Johnston" (the under-
signed) "

'
showed only the charts favorable to National Recovery Administration,

but I do not know."
This is a direct insinuation against my personal honesty and since this innuendo

has been made a matter of the highest public record, I urgently request that my
reply be made a matter of the same record.

As I have stated above, the charts came too late to be included in the answer
to the Darrow board. None of them was shown to either Mr. Richberg or
General Johnson, by me. They were submitted to me and kept in my files until
they became out of date, when they were discarded for more recent data. The
original figures, however, are still in the files of the Planning and Research
Division.

Respectfully,
KILBOUaRN JOHNSTON, Assistant Code Administration Director

(Formerly Aide to the Administrator).

The CHAIRMAN. I also wish to put into the record some information
which has been turned over to the committee by Mr. Blackwell
Smith, acting general counsel, as requested by Senator Gore.

NATIONAL REcovERY ADMINISTRATION,
Washington, D. C., April 15, 1935.Hen, PAT JIARRtISON,

Chairman Senate Committee on Finance,
Senate Office Building, Washington, D. C.

My DSAa SENATOa HAasON: In accordance with the request of Senator
Gore, I am enclosing herewith and making available for the members of the
committee a table indicating which codes contain provisions requiring permission
of the National Recovery Administration before new plants may be erected or
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new equipment Installed, The table also Indicates the disposition by the
National Recovery Administration of applications for such permission.

Very truly yours,
BLACKWELL SMITH,
Acting General Counsel.

The following table indicates the disposition by the National Recovery Ad-
ministrattioua of applications for permission to erect new plants or install addi-
tional etiuipment under codes which require that such permission be obtained
prior to such erection or installation:

Disposition of applications

With.
Total drawn or In pro.Name of cods received 'rated Denied droppedby appll- c

cant

Provisions now In effect:
Cotton textile ...... . _-- --- --- --........... 4 0 0 1
Silk _-- ............................... -0 0 0 0 0
Throwing ................................... 4 4 0 0 0
Loce--------------------- ----------- ........ 3 1 0 0 2
Cordage and twine .......................... . 0 0 1 0
Rayon and silk dyeing and finishing- -.. 3. 3 0 0 0America glaIswar .............. ......... I 1 0 0 0

1 0 0 0 0Ice .............................................. 1326 143 52 09 72
Refrigerated warehousing ....................... 0 1 9
Crushed stone. sand and gravel and slag ........ 36 27 5 4 0
Structural clay products ....... ................. a 0 0 4 1
Refractories ..................................... 5 0 0 0
Carbon black ............................. 0 0 o 0

Provisions which have expired:
Excelsior .................................... 0 0 0 0 0
Candle manufacturing and beeswax and bleach-

ers' refiners ......... . ..... ............. 1 1 ) 0 0

Not counting 69 applications exempted as not requiring certlilcation.

Under the Iron and Steel Code, the increase of certain types of capacity is
prohibited. One manufacturer has recently applied for exemption, which is
being investigated.

The CHAIRMAN. I desire to have placed in the record also a state-
ment from Mr. Rosenblatt with reference to testimony that had to do
with his particular work.

NATIONAL REcovERY ADMINISTRATION,
Washington, D. C., April 12, 1935.

Hon. PAT IIARiRISON,

Chairman Senate Finance Committee,
United States Senate, Washington, D. C.

MY DEAR SENATOR HARRISON: I. Before the Senate Finance Committee, on
April 3, Lowell Mason, former general counsel for the National Recovery Review
Board, inferred that a provision of the Motion Picture Code, respecting the use
of the standard form of licensing contract, is contrary to the decision of the
Supreme Court in the Paramount Famous Lasky Cc.:poration v. United States.
This case, which is reported at 282 United States, 3G, had enjoined the use of a
standard form of contract, which, in the opinion of the Court, was to produce"material and unreasonable restraint of interstate commerce", and which pro-
vided for compulsory arbitration in a specified ma--ner, which in itself was also
deemed oppressive. The provision in the code appears as article V, division F,
parts 1 an d 2. 1ts incorporation into the code was advocated without a dissent-
ing voice by the code-formulating committees In the industry the contract itself
having been negotiated early in 1933 by representatives of all classes and kinds
of exhibitors with the distributors in motion pictures. It is a fair aMd nonop-
pressive agreement., The provision of the code states that such agreement "shall
be the form of license contract to be used by distributors for licensing the exhibi-
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tion of motion pictures, unless the parties mutually agree that a different form
be used." The only criticism that I have ever heard of this provision of the code
is that the provision is not strict enough in compelling the exclusive use of such
form of agreement.

With respect to arbitration, the provision of the code ms above cited is that
arbitration of disputes arising under any exhibition contract shall take place, "if
the parties shall agree on arbitration." There is nothing whatsoever mandatory
about arbitration, and the optional method provided for is the customary one, in
which each side to the controversy appoints its representative. In case of disa-
greement, the matter is submitted to air impartial umpire.

II. Likewise, before the Senate Finance Committec in April 8, 1935. ...bram F'.
Myers testified. With respect to his statements, I desire to introduce the
following:

Reference is made by Myers to the procedure in drafting of the code, the naming
of the code committees, and the naming of the czx authority.

There is annexed hereto, as exhibit 1 to this statement, the report on the code
of the undersigned as Deputy Adminisrator in charge of the code, such report
being made to General JornoL in connection with the presentation of the code
to the President for approval. The reports of tie advisers upon the code are also
annexed as part of exhibit 1. The procedure questioned is fully covered and ex-
plained therein.

The review of the draftsmanship of tire code as originally presented was done
and the code in its final form was prepared by Mr. Rosenblatt, with the assistance
of his advisers, and particularly his legal advisers. The innuendoes made with
respect to the participation of Mr. Nathan Burkan in the drafting of the code are
declared to be unequivocally erroneous. Mr. Burkan had no more to do with the
draftmanship of the Motion Picture Code, as approved by the President, than did
any of the pages of the Senate.

With respect to the number of theaters in the United States exhibit 2, annexed,
is the publication of the Bureau of Foreign and Domestic Commerce, of the
Department of Commerce of the United States Government, issued on February
1, 1935, stating the number of theaters in operation at that time to be 10,143.
Tke exact figures may be open to question, but this is the best information on the
subject at this time. At the time the code was promulgated there were no
statistics available wcorthy of the name.

In this connection the cononittee should know that as of March 12, 1935, there
were 9,169 written assents received by the code authority from mo'ur-pieture
exhibitors and that an additional number of 340 exhibitors had taken .e benefits
conferred by the code, even though not signing the form of assent, Thus, a
total of 9,509 exhibitors have either assented to the code or taken its benefits.
Of this number, 7,393 are in the status of unaltiliated exhibitors.

Myers' statement that the code was signed ih secret is not correct. It Tvas an
open secret, since the signature and assents to the code at the time ithe code was
approved by the President on November 27, 1933, re)rescnted the overwhlnilig
majority of the exhibitors of the United States. heree is annexed hereto, in
exhibit 3, a statement of all the assents which accompanied the transmrittal of the
code to the President.

Myers' statements with respect to the protest of General Johnson aid the
inclusion in the record of the memorandum of October 31, 1933, do not complete
the record. General Johnson, after hearing the protestants personally, turned
over all matters in connection with the code to Col. Robert W. Lea, at that time
assistant administrator for industry, and Colonel Lea, with air attorney of his
own choosing, reviewed the entire matter and reported to General Johnson. As
a result, General Johnson issued a statement on November 4, 1933, annexed
hereto as exhibit 4, which completely vindicated the acts of Mr. Rosenblatt.

Myers' reference to the interpretation of the Executive order approving the
code signed by the President makes no mention of the fact that such interpreta-
tion followed a conference at the White House and was at the dieetion of the
President. I may add that every case determined by the code authority has been
carefully reviewed by the National Recovery Administration.

Myers' statement with respect to tie votes cast by the code authority against
the interests of the independent exhibitors, is not supported by the facts, and anal-
ysis of such votes shows that from the very first meeting of the code authority
held December 20, 1933, up to and Including February 28, 1935, the total number
of votes cast were 1,091 of which 1,019 were unanimous, and of which 72 were
split, and that therefore, of the total votes cast, 93.9 percent were unanimous;
that Is, by the action of all the members of the code authority including those
designated by Myers, as representative of the independent exhibitors' Interests.
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The letter presented by Myers from Yamins speaks of a number of subjects
which Myers adopts. His statement as to the method of appointment of local
boards, while undoubtedly well-intentioned, nevertheless does not disclose that
there were over 3,000 nominations received respecting membership on these
boards, and that there were actually 372 members appointed by the code authority
and that there was unanimous agreement on such appointments by the code
authority in 370 cases.

The statement, that practices have occurred tending to avoid strict conformity
with the standard form of exhibition contract, makes no reference to the fact that
that brief is now before the National Recovery Administration for consideration
on the question of whether or not the practices complained of amount to code
violation.

The statement made with respect to failure of members of the code authority
to attend Yneetings is misleading. The first meeting of the code authority of
the motion-picture industry was held in New York City on December 20, 1033.
Up to and including the meeting held on Friday, April 5, 1935, there have been42 regular meetings 10 recess sessions, and 1 special meeting, a total of 53 meetings
by the code authority in a period of slightly more than 15 months.

These meetings have in almost every instance, lasted the entire day, in additionto which members of the code authority, their permanent and temporary alter-

nates, have devoted much additional time attending committee meetings andappeal hearings.
Forty-six different members of the industry have sat as members, permanentalternates, or temporary alternates of the code authority at the above number of

meetings. It must be borne in mind that the widespread supervisory activitiesfrequently called for special advisory service, and the industrybas had the benefit
of its most expert personnel in attendance at the various meetings.

The statement that the code authority has exclusive power to recommendchanges in the code Is net correct. Annexed hereto as exhibit 5 is the National
Recovery Administration Office Memorandum No. 26 Office Order No. 86, and
that portion of the National Recovery Administration Manual, all of which are
relevant and disclose that any interested party, including the National Recovery
Administration, may propose amendments to any code.

With respect to the form of assents to the code, there is annexed hereto as

exhibit 6, a statement issued by General Johnson and Donald Richberg, ascounsel, respecting the effect of the form of assent to the Motion Picture Code
(which in the form it was signed, was approved by Mr. Rosenblatt, and was in
accordance with statements previously made by him to the same effect), as well
as the executive order of the President, No. 6949, as exhibit 7, hereof, respecting

the rights of signatories to codes.
The Myers statement that it is impossible for exhibitors to get relief before the

code boards, is not borne out by the facts.
Considering exhibitors' problems alone, the code provides three chances to one

for relief through local grievance boards which consider fair trade practices only.
Relief has been granted to exhibitors in 75 percent of cases tried. Out of 1,020
cases tried by local grievance boards, 771 cases brought relief to exhibitors. In
only 24 percent of cases-or in 237 complaints-was relief denied. In 205 of the
cases appeal was taken to the code authority as a court of appeals and in 85 per-
cent of the appeals the local board was sustained; in 30 cases, or 15 percent, the
local board's decision was reversed.

Until the code was achieved there was no such thing as relief for clearance and
zoning problems generally. The clearance and zoning boards are in operation to
pass wholly upon those questions. In the first 289 cases brought to these boards,
relief has been granted to 172 exhibitors--9 percent of the complaints filed.
Appeals were taken to the code authority in 78 of these cases. Eighteen percent
of the appeals heard were reversed and sent back to the zoning boaras; judgment
was affirmed in 82 percent of the appeals.

III. On April 8, 1935, there also appeared Melvin Albert, who testified.
Most of the statements made by Albert will be found refuted in the above and

in the exhibits. One statement made by him particularly stands out. Albert
stated that the code provides "that no exhibitor may complain that a distributor
has given advantage to a theater operated by a distributor." There is a fair
sample of the worth of Albert's testimony. The code provides nothing of the
kind and such is not the fact.

The code does provide in article VI, part 2, section 5, that a local grievance
board shall not have jurisdiction to hear any complaint based upon the fact that
a distributor has licensed the motion pictures distributed by it for exhibition at
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its own affiliated theaters. It would indeed be anomolous for a distributor to
be deprived of its right to show its own pictures in its own treaters as the law
now stands.

With respect to the statements made by Albert concerning the labor provisions
of the code, the committee will find in exhibit 3 the signatures of all labor organiza-
tions employed in the motion-picture industry to the code, constituting thereby
an agreement with the employers in the industry.

Albert's statements respecting motion picture machine operators in New York
are unfair, to say the least, considering that the code protects a tremendous
number of workers in the industry, estimated at more than 260,000, and of which
the annexed enumeration, marked "exhibit 8", is illustrative.

The foregoing is adduced, not by way of complete answer to the unnumerable
petty, irrelevant and immaterial matters touched upon by the foregoing wit-
nesses with respect to the Motion Picture Industry Code, but should serve to
advise the committee generally of the inaccuracy and inadequacy of the testi-
mony given by such witnesses.

In order that the remarks of all the witnesses with respect to the report of the
Darrow Board on the Motion Picture Code be fairly dealt with, there is annexed,
as exhibit 9:

(A) The letter of General Johnson to the President, dated May 15, 1934, con-
taining reference to the undersigned.

(B) Comment on the majority report of the Darrow Board by Donald R.
Rlchber with respect to the Motion Picture Code; and

C) he answer of the undersigned to the Darrow Report on such code.
have been advised of the desire of the committee to expedite Its hearings,

and in conformity with its wishes I am therefore refraining from requesting an
opportunity to be heard. In view however, of the testimony and of the materi-
alityof this reply and of the exhibits annexed, I respectfully request that they
be all incorporated into and made a part of the record of proceedings before the
committee.

Sincerely, (Signed SOL. A. ROSENLA,

Division Administrator,Amusemests Division N. R. A.,

EXHIBIT NO. 1

REPORT TO GENERAL JOHNSON BY DEPUTY ADMINISTRATOR ON THE CODE OF
FAIR COMPETITION FOR THE MOTION-PICTURE INDUSTRY ANi REPORTS OF
THE ADvisERs UPON THE CODE

OCTOBER 26, 1933.
To the National Recovery Administrator:

GENELAAL STATEMENT

The code for the motion-picture industry embraces all economic divisions of
the industry, and, indeed, all iaubdivisions thereof. It embraces and considers
every step taken by the industry from the production of motion pictures to their
distribution and thereafter to their very exhibition in theaters before the public.
Every division of this industry is interrelated with and dependent upon the other
for its very existence.

Prior to August 8, 1933, your deputy was advised that numerous groups repre-
senting those engaged in the motion-picture Industry were severally formulat-
ing proposed codes of fair competition for this industry. The divergence in views
expressed in such activities was so marked, and the complete devotion of each
group to its own special interests was so pronounced, and the apparent Inability
of any group to formulate any code upon -which a hearing might be called was
so great, that your deputy proceeded with all due dispatch to call a meeting of
all the separate groups and divisions of the industry in order that through such
representative groups the formulation of a code might go forward.

On August 8, 1933, at the meeting hall of the association of the bar of the city
of New York, at New York City, your deputy called together representatives of
the several divisions of the industry and named, for the purpose of formulating
a code, a committee of producers and a committee of distributors, under Sidney
R. Kent, president of the Fox Film Corporation, as coordinator; and a committee
of exhibitors, tinder Charles L. O'Reilly, president of the Theater Owners' Chamber
of Commerce, of New York City, as coordinator.



1976 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Such committees embraced the following in their membership:
Producer,' Committee.-George Bacheller, president Chesterfield Pictures,

Phil Goldstone, president, Majestic Pictures; M. H. Hoffman, president Allied
Pictures; W. Ray Johnston, president Monogram Pictures, Inc.; B. B. Kahane,
president Radio Pictures Inc Louis B. Mayer, vice president, Metro-Goldwyn-
Mayer Distributing Corpordion; J. T. Reed, president, Academy of Motion
Picture Arts and Sciences- William Saal Admiral Pictures; Joseph M. Schenck,
president United Artists corporation; A. M. Warner president, Warner Bros.
Pictures, Inc. ,Adolph Zukor, president Paramount Pictures Distributin Cor-
poration; M. A. Aylesworth, president RKO Distributing Corporation; J. Berko-
witz, Standard Film Exchange, Inc.; A. C. Bromberg, president A. C. Bromberg
Attractions; R. H. Cochrane, vice president Universal Pictures Corporation;
Jack Cohn, vice president Columbia Pictures Corporation; H. Gluckman, presi-
dent Majestic Pictures Cororation; Edward Golden, general sales manager
Monogram Pictures, Inc.; Earle W. Hammons, president Educational Film
Exchanges, Inc.; George J. Schaefer, general manager, Paramount Pictures
Distributing Corporation; Nicholas M. Schenck, president Metro-Goldwyn-
Mayer Distributing Corration Harry H. Thomas, president First Division
Pictures Inc.; Charles W. Trampe, president Midwest Film Co.Exhibitors' commitee.-Harry C Arthur, president Arthur Theatres Corpora-
tion; Jos. Bernhard, Warner Bros. Theatres Cirotit; M. E. Comerford, Scranton,
Pa.; Sam Dembow, Paramount-Publix Corporation; Harold B. Franklin, Radio-Keith-Orpheum Corporation John Hamrick, Seattle, Wash.; Harry E. Ruffman,

Denver, Colo.; Ed Kuykenall, p resident, Motion Picture Theatre Owners of
America; Gus 0. Metzger president Independent Theatre Owners of Southern
California; Jack Miller, exhibitors' Association of Chicago; Abram F. Myers,general counsel Allied States Motion Picture Exhibitors Association; H. M.

Richey, secretary Allied States Motion Picture Exhibitors Association; J. C.
Ritter, president Allied States Motion Picture Exhibitors Association; Sidney
Samuelson, president Allied Theatres of New Jersey; E. A. Schiller Loew's,
Inc.; A. H. Schwartz, Century Circuit; George Skouras, Skouras Bros. heatres;
Fred Wehrenberg, St. Louis, Mo.

Such committees, therefore, comprised in their membership a truly representa-
tive industrial grou.

It is your deputy opinion, and it is respectfully submitted, that the foregoing
procedure with respect to formulation of a code upon which a public hearing could
be called was highly necessary, because there is in the motion-picture industry
no trade or industrial association fairly representative of this industry.

The code for the motion-picture industry formulated by such representative
industrial group, as aforesaid, was submitted to the Administrator on August 23,
1933, and a hearing was forthwith set with respect to the same for September 12,
1933.

THE PUBLIC HEARING

A public hearing was held commencing on September 12, 1933, and ending on
September 14, 1933, in the large auditorium of the United States Chamber of
Commerce Building, at Washington, D. C. A list of witnesses is contained in the
transcript of record of such public hearing. The names of more than 200 wit-
nesses were called at such pubic hearing.

Upon the public hearing, the following sat with your deputy as advisers:
William P. Farnsworth and Bernice Lotwin, Legal Division.
George A. Renard, Consumers' Advisory Board.
Donald K. Wallace and H. H. Thurlby, Research and Planning Division.
E. N. Hurley, Sr., Industrial Advisory Board.
John P. Frey, Labor Advisory Board.
Representatives of all groups and divisions of the industry were heard. Repre-

sentatives of persons engaged in other stops of the economic process, whose
services and welfare are affected by the Motion Picture Industry Code were also
heard. Representatives of consumers, employees, and others who sought exemp-
tions from the provisions of the code were heard.

The statistical position of the industry was satisfactorily presented. Com-
munications received from interested parties who had not requested to be heard
were read into the record.

Upon the hearing, your deputy ruled out of consideration by the Administrator
all proposals which in any way sought to modify or interpret the provisions of
section 7 (a) of the National Industrial Recovery Act.
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Further upon the public hearing, proposals in the codes submitted relating to so-
called "poster exchanges," which If accepted by the Administrator would have
completely destroyed the business of such poster exchanges, were ruled out of
consideration by your deputy.

Commencing with the evening of September 12, 1933, your deputy on each
and every day to and including the date of this report has held conferences with
allparties interested in this code.

Your deputy has attempted to relate the provisions in the code so that they
will be equally protective of the interests of all groups and parties affected. It
is your deputy's opinion that whether the results sought to be achieved there-
under will actually be achieved can be resolved only by the actual operation of
the code itself.

The code is designed to safeguard and protect the rights of the minority in-
terested affected by it. It is especially designed to safeguard unaffiliated ex-
hibitors, for whom, for the first time in the history of tds industry, a forum has
been provided where they may assert applications for relief in situations where
presently either no legal remedy exists or the legal remedy presently existing is
inadequate. The smallest exhibitor, who has heretofore contended that his
grievance never sees the light of day, and that he is unable to direct the same to
the attention of the responsible representatives of the industry, has now been
afforded every opportunity to do so, and what is more important, to secure speedy
and equitable relief.

This code requires constant, careful, and intelligent supervision and enforce-
ment. Its success or failure depends upon such supervision.

FACTS RELATING TO THE INDUSTRY

The motion-picture industry embraces all activities connected with the pro-
duction, distribution, and exhibition of motion pictures In theaters.

While this industry produces less than one-half of 1 percent of the total volume
of goods manufactured in the United States, it assumes a position of unusual in-
portance because of its far-reaching influence upon social and economic standards
and conduct throughout the world. Since approximately 70 percent of the
screen time of the world's cinema is in exhibition of Anerican-made fihns, the
importance of this industry cannot be overestimated.

The total investment in all branches of the industry in the United States is
estimated at $2,000,000,000, of which investment $95,000,000 is represented by
production studios; the balance of the investment is largely in theaters.

Although, according to the 1931 census reports, there were 137 concerns
engaged in the production of motion pictures throughout the United States,
nevertheless the industry is largely concentrated in California, with a relatively
small number of studios, all located in or near Hollywood. This comparatively
small number of studios produces over 70 percent of a total output of motion
pictures valued at $151,000,000. From the standpoint of plant investment, the
studios of the so-called "major producers" represent more than 80 percent of the
total investment.

Annual production approximates 650 feature films. Of the estimated produc-
tion of feature films for the 1933-34 season, the relatively small number of pro-
ducers, hereinafter called "the major producers", have scheduled for production
some 400, or 65 percent, of the 626 features announced for production during
the current season. The remaining 35 percent is divided among about 25 other
producers, hereinafter called "Independent producers." The balance of the
number of producing firms engaged in the industry will be found to have con-
tributed their production under a "unit" system which feeds into and becomes
part of the productions scheduled by the said major producers.

Similarly, the distribution of motion pictures has been concentrated in a
comparatively few large producer-distributor companies. The volume of film
distribution accomplished through producers' exchanges in 1929 was 94.67 percent
of the total volume of business reported by all exchanes. A marked geograph-
ical concentration in the wholesale distribution of motion pictures also exists, 99
percent of the total distribution being done out of 32 key cities In this country.

The total number of motion-picture theaters in 1933 is reported as 19,311
with a total seating capacity of 11,161,193. Of these theaters 15,231 are reported
as sound-equipped, and 4,080 silent, From annual admissions to these theaters
the industry takes In $1,100,000,000 per annum, at an average daly admission

11 9782-85--n -- 14
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of 25 cents, and an average daily attendance per theater per show of 226. Of the
seating capacity of the theaters, the same is divided approximately equally
between producer-distributor controlled theaters, commonly known as "circuit"
theaters, and the independent theaters, i. e., those not affiliated through owner-
ship, control, or management, with producer-dictributor companies, The scale
of theater construction and operation ranges from the small place with one show
weekly to the de luxe city theater, and from straight picture entertainment to
combined picture, stage and orchestral entertainment.

The concentration of this industry, wherein production, distribution and exhi-
bition are both horizontally and vertically integrated, is tremendously significant
in that this corporate ownership in the hands of a comparatively few large com-
panies has created an economic division of the industry between major and inde-
pendent interests, the economic consequences of which are reflected in all prob-
lems of the industry.

The change in fortunes of the larger companies from 1929 to 1933 is significant.
The combined figures for net income for seven of the largest companies show a
decrease from such income In 1929 of approximately $59,296,100, to a deficit
in 1932 of approximately $37,335,127.

The decrease in attendance at motion-picture theaters during such period
approximated 35 percent.

During the same period of time, from 1929 to 1933, we find that of 19,311
theaters reported as existing at the end of 1932, 6,064, or 31.5 percent were closed.
New theater construction has declined rapidly from $163,559,000 in 1929 to
$17 500,000 In 1932.

TYhe decline in profitability of the industry has been attributed to a number
of factors, including overexpansion in the direction of seating capacity of theaters,
the erection of theaters at a high cost per seat, the effect of the depression upon
the demand for entertainment, the general lowering of admission prices, short-
sighted and inefficient management of corporate enterprises, and the payment
of inordinately large compensation for services.

In your deputy's opinion, an increase in theater attendance, with the main-
tenance of proper admission prices, would be accompanied by an IngW f-
profits for this industry far greater proportionately than possible in any other
industry.

In the production of motion pictures, the 1931 census reported the number
of employees as 14,547, with prevailing hours of labor per week varying from
48 to 54 hours.

In the distribution of motion pictures at the end of 1929, there were 9,342
persons employed in the exchanges, with prevailing hours of labor approximately
the same as in production.

In the exhibition of motion pictures, the number of workers employed is
estimated to approximate 250,000, with prevailing hours from 23 to 62 per week.

According to estimates furnished your deputy, the increase In the number of
employees in this industry, whose employment is attributed to the operation of
the proposed code, is estimated to approximate 25,000 persons.

A brief analysis of the code follows:

ARTICLE II. ADMINISTRATION

Administration of this code principally revolves about the code authority pro-
vided for. The code authority Is named in the code with the assent of the repre-
sentative groups in the industry whose belief it was and is that were a method of
selection provided for, the designees could not commence to function until many
months have passed. The actual naming ; of the members of the code authority
was therefore done in order to expedite the administration of the code,

The code authority is fairly representative of the economic divisions of this
industry.

Its personnel is constituted of the outstanding representatives of both affiliated
and unaffiliated producers, distributors, and exhibitors. The character of Its
membership and the responsibility attached thereto should, in your deputy's
opinion, insure high-minded, fair, just, and impartial administration.

Provision is made for the seating upon the code authority of representatives of
classes of employees whose interests may be affected, upon proper occasion; and
also for the designation by the Administrator of three impartial persons appointed
by him as his representatives thereon.

Your deputy confidently expects that the code authority will function in open
public, and that a penetrating spotlight of public interest will be focused upon it.
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Under such circumstances, your deputy believes that no just grievance or com-
plaint can be disregarded with impunity by the members of the code authority.

he fact that the code authority is fairly constituted, that It is composed of men
of the highest reputation for fair dealing in the industry, and the fact that it will
be subjected openly to a scrutiny from every group and division in the industry,
as well as without, should assure the Administrator and every element in the
industry, no matter how small or large, of its proper functioning.

It is respectfully submitted by your deputy that in the event the code authority
should fail to be representative, or should fail to be impartial, fair, and just, the
Administrator charged with the responsibility for its creation must alter its con-
stituency. However, your deputy does not believe that this code authority could
fail to be mindful at all times of the trust reposed in it for the benefit of the
industry.

ARTICLE IV. LABOR PROVISIONS

A. In the pro duction of motion pictures, as the general rule, skilled and un
skilled labor is given a 36-hour week, while so-called "white collar" help is given
a 40-hour week.

The hourly rate for classifications of employees ranges from 40 cents an hour to
$2.25 an hour. the wage increase generally being approximately 15 percent and
representing an increased pay-roll expense upon the producers estimated upward
of $8,000,000 per year. All classifications of the employees, according to their
experience and skill and according to the locality of employment, have been pre-
served, with maximum hours of labor, minimum rates of pay, and other conditions
of employment necessary to effectuate the purposes of the code, and carefully
safeguarded.

While provision has been made for the exigencies of motion picture production
work, specified employees engaged therein receiving $70 or less per week have re-
ceived the benefit of lay-offs with pay for working over a stipulated number of

w' urs per week. Undoubtedly a committee will be established by the code au-
M rf ' he further study of problems affecting employees employed in pro-

duction work.
News-reel cameramen and soundmen have for the first time been given a limita-

tion upon hours of employment with compulsory days off with pay under stipu-
lated conditions.

Studio mechanics working more than 6 hours per day are compensated at not
less than time and one-half for their overtime.

Special effort has been made to safeguard those workers in any locality who are
receiving higher minimum wages and working a lesser number of hours than the
minimum wages and maximum hours specified in the code. Such higher wages
and lesser number of hours are preserved to such employees.

With respect to extras and 'free lance" players, not only is a standing com-
mittee provided for to aid and protect such players, but extras are provided with
a higher minimum rate of pay than has heretofore existed, ranging from $5 per
day for crowds and atmosphere people to $7.50 per day for extras, with their pay
graded upward according to the character of the performance and personal ward-
robe required. Extras are also provided with working conditions safeguarding
their employment and compensation for interviews lasting more than one hour
and a half.

Child labor in the production of motion pictures is absolutely prohibited, except
that children may fill roles or make appearances upon compliance with the pro-
visions of State laws appertaining thereto.

B. In the distribution of motion pictures a 40-hour week is provided for, with
minimum wages according to population', ranging upward from $14 per week.

Child labor is absolutely prohibited.
C. In the exhibition of motion pictures:
Part 1. For employees other than actors: Child labor is absolutely forbidden,

and a general 40-hour week is prescribed, with minimum hourly rates of pay
provided for with respect to general unskilled labor, such as ticket sellers, door
men, ushers, cleaners, matrons, watchmen, attendants, porters, and office help.

In your deputy's opinion, the provisions relating to skilled employees employed
in the theaters, such as billposters, carpenters, electrical workers, engineers, fire-
men, motion picture machine operators, oilers, painters, theatrical stage em-
ployees, theatrical wardrobe attendants, constitute one of the most construc-
tive portions of this code.

1979
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For a great many years there has been constant industrial strife existing in the
communities where union labor is employed in the theater, and it was your
deputy's determination that this code could not effectuate policies of the act
unless .ound provisions were incorporated for ameliorating this condition.

With the full approval of labor, therefore, provision is made for the establish-
ment of the prevailing scale of wages and maximum number of hours of labor of
organizations of any such employees affiliated with the American Federation of
Labor with respect to their respective type of work in a particular class of
theater br theaters, in a particular location, in a particular community.

The unions have agreed that in those communities wherein they are directly
and regularly employed by the exhibitors, that any and all disputes relating to
determination of scales and hours with respect to the particular class of theater
or theaters in a particular location, in a particular community affected, that they
will arbitrate and not strike, and the employers have agreed that they will not
lock out such employees.

The National Recovery Administrator is given power to appoint the impartial
additional person to finally determine the dispute where the parties themselves
are unable to agree, and all such action is finally subject to review by the
Administrator.

Where such unions do riot exist, and union employees are not directly or regu-
larly employed by the exhibitors, the minimum wage is 40 cents an hour.

Moreover, in order that the Administrator might be assured that no such
skilled employee as above named might lose his position, the code provides that
in no event shall the duties of any such employee directly and regularly em-
ployed by the exhibitors as of August 23, 1933, be increased so as to decrease the
number of such employees employed in any theater or theaters in any community
except by mutual consent.

A general pledge that the employers and employees shall attempt to arbitrate
all disputes is also contained in the code.

Part 2. Actor employees in vaudeville and presentation theaters: Actor em-
ployees, including chorus persons, are for the first time in the history of this
industry safeguarded with respect to their rates of pay and working conditions.

Reference to part 2, division C, of article IV of the code, discloses the elaborate
safeguards provided for in the code to protect this class of actor labor.

Child labor with respect to such employees is also forbidden, except that where
roles are to be filled or appearances made by children in vaudeville and presenta-
tion theaters, they shall be in compliance with the State laws appertaining
thereto.

UNFAIR PRACTICES

Article V-A. Geiral: Included in the statement of general unfair practices is
a proposal under which the code authority is authorized to investigate whether
any employer in the industry has offereul an unreasonably excessive inducement
to anyone to entor his employ. If so found, then with the approval of the Ad-
ministrator, such employer may be assessed tne amount of the unreasonably
excessive inducement, tip to the amount of $10,000. Nothing in the proposal,
however, affects the validity of the agreement of employment so entered into
between the offending employer and his employee (pt. 4).

The aim of the proposal is to check and correct certain alleged abuses of which
widespread notice has heretofore been taken in investigations end legal pro-
ceedings.

Your deputy makes no recommendation witli respect to continuing this pro-
vision in the proposed code.

B. Producers: Generally recognized unfair practices are declared such. There
are two proposals, however, which demand comment.

The provisions relating to agents are of special interest. Briefly, it is provided
that no producer shall transact any business relating to the production of motion
pictures with any agents who have been guilty of what is generally recognized as
unconscionable conduct. The claim was nade upon the public hearing and at
the conferences thereafter that unrest and dissension had been caused and
fomented by agents representing the employees of producers, and that by reason
of such activities the producers had in effect been deprived of the benefits and
advantages of their contractual relationships with their own employees. Such
claims were flatly denied and directly contradicted by representatives of such
agents. In your deputy's opinion, there is a great deal to be said on both sides.

However, in view f the fact that employees under contract to producers con-
stitute undoubtedly the most valuable asset of the producing companies, this
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code provides for the creation of an agency committee, consisting of five repre-
sentatives of producers and a representative each of agents, actors, writers,
directors, and technicians, who shall sit to recommend to the Administrator with
respect to any proposed regulations or rules governing the relationship between
producers and such five classes of employees, and also with respect to possible
registration of agents, in order that the problem, if existent, may be adequately
dealt with. Any and all such actions, however, by such agency committee are
directly supervised by the Administrator, whose approval is necessary in order
to effectuate any action taken by such committee. In your deputy s opinion,
such provisions are fair and equitable to all interested parties, and are carefully
designed to safeguard the rights of all concerned. (Pt. 4.)

There is another provision which is intended to effectuate the same purpose-
the preservation to a producer of the relationship existing with his employees.

Before discussing the specific proposals contained in the code in such regard,
your deputy points out that when employees are regularly employed by a pro-
ducer for a period of time, the relationship is customarily mutually beneficial.
The producer in such case contends that his organization and his efforts result in
building up the value of such employee. The employee, while usually recogniz-
ing the justice of the producer's contention, on the other hand contends that were
it not for the innate abilities of such employee, the producer would not be
able to realize value from the employment. These contentions of both producers
and their employees are not only made with respect to actors, but are also made
with respect to all employees engaged in creative, artistic, technical or executive
capacities. (Employees whose labors are purely creative, such as writers, authors,
and dramatists, contend that they are in a different position from other employees,
and urge that any of the producer's contentions as aforestated are not applies-
able to them.)

To the end, therefore, that both producers and their employees shall receive
free from interference, full benefits and advantages arising out of the contractual
relationship, the code provides that no offers shall be made by a producer to or
for such employees of another producer until 30 days before the expiration of the
then existing contractual relationship. The code further provides that as and
when a firm bona fide offer has been made by the then employing producer to
the employee involved, that during the last 30 days of the strictly contractual
relationship such then employing producer shall receive notice of offers from the
competing producer, so that the bidding for services shall take place in the open
and the then employing producer shall have an opportunity to meet any offers
made by a competing producer, and thereby, but only upon the free choice of the
employee, be able possibly to continue in his own employment such employee.
The enployee's choice as between such offers made is entirely preserved. Such
is the procedure provided for by the code up to the expiration of the contractual
relationship (pt. 5).

Before contii iing with the further provisions of the code upon this subject,
it is pert nent to print out that the further provisions relate primarily to a theory
of prior zipute, that is, the theory of producers that those employees receiving
very substantial compensation have been enabled to a large degree to secure for
themselves such large compensation by reason of the efforts and facilities of their
producer employers, and that by reason of such fact the producer employers
have an ethical and moral right to be made acquainted for a stipulated period of
time after the expiration of the contractual period of employment with offers
made for the services of such former employees by competing producers, in order
that the last employing producer may be able to meet such offers or at least
negotiate with such former employee for a continuance of the employment with
the last employing producer; and if such negotiations are successful, thereby
preserving to the last employing producer an asset of undoubtedly great value.

These further provisions, relating to a time after the contractual relationship
has ended, are presently opposed by organizations of the employees affected,
upon the ground that such provisions will tend to decrease bidding for services
and thereby directly tend to limit the compensation which such employees might
expect to receive, if such provisions for open bidding were not embraced within
this code. Your deputy offers no opinion with respect to this theory of price
repute, advanced by producers nor with respect to the arguments adduced by
employees opposing such provisions, except to ay that the provisions in the code
relating to such subject matter are not, In his opinion, such as to work a hardship
on either producers or such employees, and that the treatment of such proposals Is
entirely from the standpoint of fair practice on the part of producers,.with entire
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freedom of choice left to the employee with respect to their acceptance or rejection
of offers.

Briefly, the proposals immediately above referred to are that when the last
employing producer has made a bona fidt firm offer for the services of such em-
ployee who has received compensation of from $500 per week to $1,000 per
week, or of froni $5,000 per picture to $10,000 per picture, the last employing
producer shall have notice of offers made by competing producers for a period of
3 months following the expiration of the employment; and in cases where the
compensAtion of such employees was more than $1,000 per week or more than
$10,000 per picture, the period during which such last employing producer shall
be entitled to receive notice shall be 6 months following the expiration date of the
contractual relationship previously existing (pt. 5, sec. 4).

Provision is made with respect to the determination of the good faith of offers
made so as to entitle producers to notice of subsequent offers, and procedure is
also devised whereby after notice has been given to the last employing producer
he shall have the very shortest reasonable time within which to negotiate to
meet an offer made by a competing producer together with adequate safeguards
for the exercise by the former employee of his tree choice in acceptance or rejection
of offers (pt. 5, see. 6).

One further provision with respect to the contractual relationship existing be-
tween producers and such above-described employees is deserving of special
comment. Such provision declares that if the code authority, or any committee
appointed by it for that purpose, after notice and hearing, shall find that any
employee of any producer has refused without just cause to render services under
any contract of employment, the code authority shall have full power, with the
approval of the Administrator, to order all producers to refrain from employing
any such person for such period of time as may be designated by the cod& au-
thority, and making it an unfair trade practice for any producer to employ such
person in violation of such order, or for any distributor or exhibitor, respectively,
to distribute or exhibit any picture produced during the period prescribed by the
code authority by or with the aid of such person. The interests of all parties
concerned have been safeguarded with respect to the application of such provi-
sion of the code (pt. 5, sec. 7).

The foregoing provision is especially designed to meet instances where, with-
out just cause, an employee under contract has declined to render his services,
thereby in effect wasting the assets of the employing producer and otherwise
jeopardizing or impairing his business, with resultant loss not only to the em-
ploying producer but also to his other employees and to all those Interested in
his business. The provision, while drastic, is supportable upon the theory that
if an industry has the right to make rules and regulations with respect to fair
practices, it has the concurrent right to make rules and regulations in the nature
of self-discipline within the industry for the mutual protection and benefit of all
concerned by or under such rules and regulations.

Your deputy respectfully submits the provisions of article V, division B, part
5, for consideration. In your deputy's opinion, these provisions require the most
careful supervision, with thorough investigation and frequent reports demanded
by the Administrator concerning their operation.

On the general subject of abuses and payment of excessive compensation, your
deputy recommends thorough investigation, with report made to the President
respecting such subject.

(Your deputy begs to comment that a fair method of determining compensa-
tion, where it is likely to run into large figures, especially with respect to pro-
duction activities, would be employment at a minimum stipulated figure against
a percentage of the receipts of the production with which such person is asso-
ciated.)

C. Producers-distrib1itors: Attention is respectfully directed to the provision
which makes it an unfair trade practice for any producer or distributor to know-
ingly and intentionally interfere with the existing relations between an outside
or associated producer and a producer or distributor, and forbidding negotiations
with any such outside or associated producer at any time prior to 60 days before
the terination of any agreement between such outside or associated producer
and any othe- producer or distributor (pt. 2).

Justification for this provision is based upon the same theory of preserving to
the parties thereto the mutual benefits and advantages of their contractual
relationships.

D, E, and F. Distributors and exhibitors: In addition to the creation of local
grievance boards and local clearance and zoning boards composed of exhibitors
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and distributors, hereinafter more fully referred to, the code provides prohibi-
tions upon distributors in their relations with exhibitors. Th-is, prior to negoti-
ations and during the course of negotiations between a distributor and an ex-
hibitor the code prohibits a distributor from-

(1) Threatening the exhibitor in order to coerce the exhibitor to contract for
the distributor's pictures, or to pay higher rentals therefor, that the distributor
will build a theater in competition with the exhibitor's theater (D, pt. 1).

(2) Exacting as a condition of the licensing of feature pictures, to the exhibitor
who seeks to contract for them, that the exhibitor contract also for short subjects
of the distributor in excess of the exact proportional ratio of the exhibitor's full
program that is supplied by the distributor (D, pt. 5).

Other limitations upon a distributor's usual right of contract are:
(1) The distributor may not, in any contract where the license and rental fees

paid by the exhibitor are not based on a percentage of the receipts of the exhibitor's
theater, designate the day of the week upon which such pictures may be played;
and even if the contract is upon a percentage basis, so that the distributor's
revenue is directly affected by the day of the week on which the pictures are
played, and the distributor designates a picture for a certain day, the exhibitor
may nevertheless be relieved from the obligation to play the pictures on that day
if the local grievance board determines that the picture is unsuitable for the
exhibitor's theater for that day (D, pt. 9).

(2) The distributor is deprived of the right to contract that lie may substitute
for certain types of motion pictures covered in the contract, and in cases where
the right of substitution is allowed it must give notice of such substitution within
the time and according to the manner prescribed in the code (hereinafter more
fully discussed) (D, pt. 3).

(3) The distributor, where it contracts to give the privilege of selection to an
exhibitor who contracts for less than 85 percent of the motion pictures dis-
tributed by the distributor, is prohibited from contracting to permit the exhibitor
to take more than 21 days in which to exercise its right of selection. By a pro-
vision in the code, if the exhibitor fails to exercise his right of selection in 21 days
the picture is deemed to have been selected (E, pt. 1).

Furthermore, the code makes uniform certain elements of the contract rela-
tionship between exhibitors and distributors.

The contract to be executed between distributors and exhibitors, unless the
parties otherwise agree, must be on the form of the optional standard license
agreement (1933). That form was negotiated between representative distribu-
tors and exhibitors and contains all the terms of the contract to be performed by
both parties other than the license fees to be charged, and the clearance granted.

The clearance granted to the exhibitor by the distributor under the contract
must not exceed the applicable clearance established in the schedules formulated
by the local clearance and zoning board. Previously the clearance to be granted
was one of the most determining factors in arriving at an agreement regarding the
license and rental fee to be received by the distributor. Now this element in the
contract is regulated by the clearance and zoning board, and the parties to the
contract may not grant or receive, respectively, clearance beyond that prescribed
as fair and reasonable by the representative boards (art. VI, pt. 1).

After the contracts have been entered into, the code makes provision with
regard to the enforcement of the contract and the remedies for enforcement:

(1) There is a provision that if for any reason certain pictures are not delivered
under a contract in which the exhibitor has contracted upon the basis that the
rental fees of the picture when averaged shall be a certain sum, that the distributor
must make a fair adjustment in the rental price of the picture which are delivered
under the contract so that the average may be achieved; and that the local
grievance board may hear and determine any disputes with regard to such
adjustment (D, pt. 8).

(2) There is a provision that if the distributor makes a special production he
must first offer such special production to the exhibitor who has contracted for
50 percent or more of the distributor's motion, pictures (D, pt. 11).

(3) The distributor is prohibited from transferring its assets for the purpose
of avoiding delivery to exhibitors of pictures which it has contracted to deliver
(D pt. 7).

(4) The distributor is prohibited from divulging any information received in
checking the receipts in the exhibitor's theater where the distributor's rental and
license fees are determined upon a percentage of such receipts ascertained by
checking (D, pt. 6).
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(5) The distributor is prohibited from licensing motion pictures for non-
theatrical accounts contrary to any determination, restriction, or limitation by
the local grievance board that such exhibition is unfair to the exhibitor. The
right of such accounts to secure motion pictures is preserved, however (D, pt. 4).

In addition, if the contract with an exhibitor is made and it should be found
by the local grievance board that the exhibitor bought more pictures than such
exhibitor required, with the intention and effect of depriving his competitor of
those pictures, the distributor must, if the local grievance board so determines,
license those pictures to the complaining exhibitor. Furthermore, the distributor
must comply with other determinations made by the code authority with respect
to its 'contracts where exhibitors complain before the grievance board, and the
grievance board certifies such complaints to the code authority. (E. pt. 2 and 3,
see. 3.)

If the exhibitor defaults in the performance of his contract, if he has agreed
to arbitration as provided by the optional standard license agreement, the dis-
tributor must resort to arbitration to determine any dispute or claim of default
(F. pt. 2).

In such cases the distributor may not refuse to perform other contracts with
the exhibitor.

Some corresponding obligations are imposed upon exhibitors to distributors:
(1) An exhibitor is prohibited from transferring his theaters for the purpose of

avoiding existing contracts with distributors (E. pt. 4).
(2) The exhibitor is prohibited from exhibiting motion pictures at admission

prices lower than those publicly announced or those specified in the contract for
such motion pictures (E. pt. 3, see. 1).

Rebates are forbidden, and the use of premiums is regulated (E. pt. 3, sec. 2).
(3) The exhibitor is prohibited from showing the picture prior to the days for

which it is licensed, to show the picture in the license agreement (E. pt. 5).
While a local grievance board has jurisdiction over any contention that a non-

theatrical account is unfairly competing with an exhibitor, nevertheless the code
specifically provides that nothing in the code shall be interpreted to prohibit the
licensing of motion pictures for exhibition at Army posts, or camps, or on board
ships of the United States Navy or ships engaged in carrying passengers to foreign
or domestic ports or at educational or religious institutions or at institutions
housing "shut-ins", such as prisons, hospitals, orphanages, etc. (1), pt. 4 (b)).

The proposal by exhibitors that distributors be prohibited from charging score
charges in connection with the licensing of motion pictures has not been acceded
to by your deputy, for the reason that such proposal, if granted, would con-
stitute an act of interference with the sales policies of the respective distributors.

Another proposal by the exhibitors that no distributor should have the right
to require that the exhibitor license the exhibition of short subjects where he
desires to license only feature subjects has been dealt with by a proviso that no
distributor shall require as a condition of entering into a contract for the licensing
of the exhibition of feature motion pictures that th, exhibitor contract also for
the licensing of the exhibition of a grater number of short subjects (excepting
newsreels) in proportion of the feature pictures for which a contract is negotiated
bears to the total number of feature pictures requiired by the exhibitor. This
proviso is in the code by assent of the distributors. Were it not for such assent,
it is your deputy's opinion that the practice of "tying-in" short subjects with
feature motion pictures in exhibition contracts would ,ot be a proper subject of
decision under this code, as such practice is one relating to the individual sales
policy of the distributors involved. Your deputy is frynk to state that the validity
of such practice is not determined, and this code makes no attempt to determine
that question (D, pt. 5).

Proposals that double-feature programs, that is, the use of two feature pictures
on the same program, be abolished outright or upon the vote of a majority of the
exhibitors In any territory, were opposed by independent producers. Your
deputy did not regard it within his function to jeopardize the business of inde-
pendent producers nor to even partially place the stamp of disapproval upon a
practice which in certain portions of the country has existed for many years.
The exhibitor's right to show a double-feature program, the producing company's
right to refuse to permit its pictures to be shown on a double-feature program,
and another producing company's right to insist on being able to sell its pictures
on a double-feature program, all involve questions of individual policy. This
code makes no attempt to determine such questions, each and every one highly
controversial and, izl your deputy's opinion, outside the scope of this code at the
present time.
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SUBSTITUTIONS (D. P. 3)

It is the practice and custom of this industry for exhibitors to license motion
pictures approximately a year in advance of their exhibition. There is no
question but that the exhibitor in making such license to a large extent knows
little or nothing about the kind or quality of the pliotoplays which he is licensing.
His desire in making such license is to take advantage of the standing, position,
and reputation of the producer whose product lie is contracting. Insofar as it is
possible to do so inder such system of licensing, the kind and quality of the product
should be, and customarily is, indicated to the exhibitor.

Your deputy holds no opinion with respect to the advantages or disadvantages
of such a system of licensing. While considerable claim has been made by ex-
hibitors that they desire to license their product as and when same is made and
screened for purposes of their purchase, the fact is that the present system of
licensing is in vogue, the producers claiming that they could not assure exhibi-
tors of either a continuous flow of product or a budgeted production program
otherwise.

Considerable latitude to the producer is therefore essential under the present
system of licensing the exhibition of motion pictures. Not only may illness or
death of players or unadaptability or untimeliness of the subject matter make
necessary changes in the cast or nature of the production but frequently changes
In cast, production, and plot are necessary to improve the motion picture. More-
over, producers have found it desirable to require or select stories or plays on
timely subjects which could not be anticipated at the time when the license
agreement with the exhibitor is made.

Percentage bookings, that is, the licensing of motion pictures by the distributor
with revenue to the distributor dependent upon the gross income to the theater
and which system of bookings has now become quite common in this industry,
is a practical assurance to some extent that the producer will and should make
every effort to create a more desirable motion picture rather than one of poor
quality.

A degree of elasticity in the requirements of definiteness is therefore warranted
under the present system as above described.

The practice of substituting another motion picture for one which has been
described in the exhibition contract as made or to be made with the participation
of a named star or stars, or named director or that of a named well-known author,
book, or play, constitutes an unfair practice. The substitution in such case is
a species of fraud and should not be permitted..

Consequently, this code declares that no distributor shall substitute for any
feature motion picture described in the license agreement as that of a named star
or stars, a named director or named well-know author, book or play, another
feature motion picture not conforming to such description (D. pt. 3 (a)).

The optional standard license agreement, the use of which is provided for in this
code, also affords the parties the opportunity of marking described photoplay,
"No substitute", and the code proviTes that photoplays thus designated may not
be substituted for, even if there be no named star, etc., described.

Moreover, even when the distributor has under specified circumstances the
privilege of substitution, he is obliged under the code to give reasonable notice of
such substitution prior to the release date of the motion picture in question
(D. pt. 3 (e)).

CANCELATION (F. PT. 6)

The practice in vogue in this industry as above described whereby a number of
motion pictures are licensed without the exhibitors having a right of individual
selection, is known as "block booking."

The subject of block booking has long been a subject of controversy in this
industry. The adherents to any policy of block booking, claim that this practice
is economically sound, not only for the reasons of affording a continuous and
steady flow of product to exhibitors, and at the same time stabilizing on a budgeted
program the production activities of the respective studios who make numbers of
feature motion pictures, but they further claim that the practice is economically
essential because sale of motion pictures on an individual basis would result
in raising the license fees to a prohibitive extent without benefitting either ex-
hibitor or distributor. Such adherents also claim that by virtue of this practice,
exhibitors are obliged to a great extent to exhibit a finer grade of motion pictures
which may not be popular from a box office viewpoint and therefore an outlet is
assured for those p hotoplays which tend to lift the standards of the screen.
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The opponents of the practice of block booking assert that this practice obliges
an exhibitor to exhibit motion pictures which he would not otherwise select or
exhibit. Your deputy does not doubt that there is a great deal more which can
be said for or against this practice.

The fact is, however, that this problem involves a sales policy which in your
deputy's opinion is not within the purview or scope of this code. As a practice
block booking has heretofore been the subject of litigation and as the sales policy
of an individual company, it has been held to be a legal practice. On the other
hand, the courts have held that when such practice is employed in combination
with restraint of trade, the same is an illegal practice and will be enjoined.

Thelte is nothing in this code which affects or impairs such decisions of our
courts. Such decisions must still stand as the law of the land with respect to this
practice.

Your deputy believes, however, that since it is the exhibitor's expressed desire to
eliminate those motion pictures which he deems he should not be required to
exhibit, he should be given a right to eliminate a percentage of the sanie without
payment therefor.

In the past, cancelation privileges have existed to some extent. Under the
optional standard license agreement, provision was made for a cancelation privi-
lege but such cancelation privilege was inadequate in the opinion of your deputy,
and even then a number of the distributor companies declined to use such form of
agreement on the theory that a cancelation privilege is economically destructive.
The majority of exhibitor and distributor code-formulating committees recom-
mended a cancelation clause. This code proposes a cancelation clause affording

grater relief to exhibitors than they have ever enjoyed before. The exhibitor
is grated an outright 10-percent cancelation privilege without payment for the
license fees of the motion pictures canceled. The optional standard license
agreement for use of which the code provides has been amended so as to grant this
extended cancelation right.

The method of the operation of the cancelation privilege in your deputy's opin-
ion is fair and works as follows:

Assume the exhibitor has licensed the exhibition of 36 motion pictures. This
entitles him to cancel four of such motion pictures without payment. If the
third motion picture of the first group of 10 is canceled, payment is made for the
same, but the tenth picture actually exhibited need not be paid for. If none of the
first 10 are canceled by the exhibitor, he may cancel without charge any one in the
second 10 licensed without any payment therefor, and if he desires to cancel any
in the second 10, he would pay the license fee for the second so canceled and
receive credit for the amount of such payment upon the twentieth motion picture
exhibited. The privilege is accumulative so that if none are canceled up to the
thirty-second photoplay exhibited, the exhibitor would have the right to cancel the
remaining four without any payment whatsoever.

The only condition attached to the cancelation privilege is that, if after an
exhibitor has canceled certain motion pictures licensed under his exhibition
contract without paying therefor but thereafter fails and refuses to substantially
perform the terms and conditions of such license agreement, he may be held
liable for the license fee of the motion picture theretofore canceled as part of his
liability for his breach of contract. This provision, in your deputy's opinion, is
just.

The application of the cancelation privilege to only those exhibitors who have
contracted to exhibit the motion pictures offered and the licensing fees of all
thereof average $250 or less, will embrace the vast majority of the exhibitors of
the United States.

CLEARANCE AND ZONING BOARDS

Motion pictures have the greatest drawing value when they are new. Ex-
hibitors, therefore, are keenly desirous of licensing the early exhibitions of the
various photoplays. The license fees reflect the advantage of a prior exhibition.
Thus the very same photoplays for which the distributor may receive a license
fee of $10,000 for a first run, will be licensed to a last-run exhibitor for as little
as $5. The exhibitor who pays a large license fee, in consideration of the priority
of exhibition, specifies this right in his contract with the distributor.

The provision involving priority of exhibition in license agreements is com-
monly referred to in the industry as "clearance" or "protection."

There have been claims of economic abuses with respect to clearance. The
exaction by an exhibitor of an unreasonably long period of time during which his
competitor may not exhibit the same photoplay, or the exaction of an unreasonable
area over which these rights are obtained, are the abuses complained of. In
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other words, it is conceded that in consideration of a larger license fee, the exhibitor
is entitled to attract audiences to the prior exhibition without fear that competitors
will either at the same time, or so soon thereafter that the public will be inclined
to wait, exhibit the same photoplay. It is contended, however that if the period
of time during which competitors are excluded is too long, or if the area over which
the right Is asserted is so distant that It does not embrace competitors, that a
legitimate right has been turned into an abuse,

order that this abuse might be eradicated, and this complicated and technical
problem be fairly solved by experts within the industry, the code establishes
clearance and zoning boards (art. Vi). These boards will be established in the 32
motion-picture industry territorial subdivisions of the United States. They will
be constituted of distributors and exhibitors representative of the various classifica-
tions concerned. These boards are not expected to destroy and thereafter rebuild
the present system of clearance in force throughout the country. Their principal
function is to regard situations as they presently exist or as they may hereafter
exist, and to right that which may be wrong, to correct abuses which may exist,
and to be thoroughly constructive. The board will be composed of 2 distributors,
2 first-run exhibitors, 2 subsequent-run exhibitors, and 1 person approved by the
Administrator who will have no affiliation with the motion-picture industry, and
who will be an impartial representative in the event that the board is deadlocked
in its decision.

To further assure the fair composition of the board, distinctions have been
made between affiliated and unaffiliated exhibitors, so that both classes may be
fairly represented. The schedule will be binding upon exhibitor aild distributor
alike. In this manner the purchasing power of the large exhibitor will be cur-
tailed to the extent that he will be unable to insist upon and obtain unreasonable
clearance beyond the fair provisions of the schedule In the territory. Thus,
while the legitimate rights of the prior runs will be preserved, the rights of the
subsequent runs usually represented by small exhibitors, will be granted pro-
tection against the economic pressure behind unreasonable demands. The
code also provides machinery for the filing of claims or protests against any
decision of the board, and an appropriate appeal from any adverse decision.

Your deputy believes that clearance and zoning boards will eliminate an abuse
which has been the cause of great differences In this industry for many years,
and will aid in effecting peace and harmony amongst the competitive elements
of the industry.

With respect to the clearance and zoning boards and grievance boards pro-
vided for in this code, your deputy desires to point out that they are created
for good and not for wrongdoing, for constructive and not destructive work, for
the rectification and not for the creation of abuses, The test of their value
will be forthcoming by the results they accomplish.

One of the most constructive efforts made under this code to insure ethical
and fair dealing is the creation of local grievance boards.

LOCAL GRIEVANCE BOARDS

There can be no question but that abuses exist with respect to the licensing of
motion pictures by exhibitors who are in competition. The very existence of
affiliated motion-picture theaters to the largest degree affiliated in interest with
producers and distributors is sufficient in itself to raise the problem. Moreover,
the presence in the exhibition field of large circuits of independent theaters is a
great contributing factor to the presence of the problem. So long as circuits of
theaters exist, whether affiliated or independent, the problem will remain, in your
deputy 's opinion, because the "buying power" (a misnomer for "booking power")
of sue circuits is a factor which cannot be overlooked,

The licensing of motion pictures for a great number of theaters undoubtedly
entitles the licensee to a discount, but when the discount approximates the secur-
ing of benefits or advantages not usually or customarily given to another licensee,
the very root of the problem is touched. Coexisting with wholesale booking by
large circuits of theaters, whether affiliated or otherwise, Is the right of the indi-
vidual producer and distributor, exercising their dominion under the copyright
laws of the United States, to freedom of choice in the selection of those with whom
they wish to deal.

The problem of securing motion pictures of value for exhibition in their theaters
has been inaptly referred to by exhibitors as the "right to buy." Innumerable
clauses 'and proposals by exhibitors with respect to this alleged right to buy have
been examined by your deputy, and extended conferences have been held with
exhibitors and others with respect to the same.
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Your deputy has consistently declined to entertain any proposals with respect
to the alleged right to buy without there accompanying such proposals, safeguards
and proteetion to the producer and distributor, who have urged a contravening
phrase inaptly called the "right to sell."

Neither the drafters of proposed clauses on behalf of the exhibitors, nor the
exhibitors themselves, have clearly defined their proposals. Their inability to
do so, in your deputy's opinion, lies been caused by the fact that each exhibitor
has his jwn particular situation in mind with respect to this problem. This is
true also with respect to the distributors, who have insisted that they have the
right to deal with each situation as it presently exists or arises.

This industry is, in your deputy's opinion, one of the most highly individualistic
in our country. FEach distributor proposes his right to his own gales policy, and
each exhibitor opposes that he has the right to conduct his own business as he
sees fit. The ancient phrase that "what is sauce for the goose is sauce for the
gander" well applies to this situation. As a professor of law once put it: "One
man's rights end where the other man's nofe begins."

The determination, therefore, of the problems generally relating to sales policy,
arid of the'problems of exhibitors in connection therewith, required that your
deputy walk upon the invisible arid intangible line of demarcation separatilig the
two contentious. In decrees of the United States courts condemning certain
practices of motion-picture producers and distributors under the Sherman Act,
where such acts condemned are done in combination and conspiracy, the saoe
decrees provide that if such acts arc done by the individual produce rs ard dis-
trihutors not acting in coinblation, they are not condemned. 'I here is nothing
in this code for this industry, so far as your deputy can learn, and certainly there
is no intention that there should be in this code anything which vitiates or im-
pairs the decrees of our courts enjoining the acts condemned heretofore, when done
in combination.

So, with respect to the problem of exhibitors licensing motion pictures in open
competition, your deputy has carefully avoided approving any policy which at
the outset would restrict arid limit a distributor in pursuing his own sales policy
(except with his assent) or which would restrict any exhibitor (without his
assent) in his attempt to do that which he feels is necessary for the proper con-
duct of his business. Approximately 85 percent of the complaints coming to
the attention of your deputy from exhibitors have been with relation to situations
where their competitors have licensedk so nmch of the available valuable motion-
picture product that they themselves are unable to secure a sufficient amount of
such product to properly run their theaters. Such a complaint is against a
practice which is conirmonly known as overbuyingg."

In your deputy's opinion, while broad regulation of sales policies and the
exhibitors' rights cannot be satisfactorily solved at this time under this code,
nevertheless abuses incident to the licensing of motion pictures or incident to
the "buying" of motion pictures, in your deputy's opinion, are directly within
the scope of the Administrator's functions.

Consequently, there are proposed specific provisions to eliminate abuscs
incident to the licensing of motion pictures.

Where one exhibitor with the intention arid effect of depriving his competitor
of a sufficient number of the available valuable motion pictures which such com-
petitor requires to operate his own theater,-has licensed more motion pictures
than are reasonably required by hint, or has adopted an unfairly competing
operating policy of unnecessary and too frequent changes of motion pictures,
or has exacted without just cause an agreement from any distributor as a con-
dition for entering into a contract for motion pictures that such distributor
refrain from licensing its motion pictures to his competitor, or has committed
any other similar act, with such intention and effect, the code provides that such
practices are unfair.

While the declaration that any of such practices constitutes a violation of the
code is as far as the code could ordinarily treat with such a matter, it was desirable
that further provision be obtained, if possible, which would not only outlaw such
practices but would grant affirmative relief to the competitor. In other words,
it was necessary that in such a case there be some authority to direct the offending
exhibitor to surrender some of the photoplays to his competitor, even though he
had licensed them under contract. This involved further difficulty, for the
distributor who was party to the contract and who might be innocent of any
offense could resist the interference with his contractual rights. Your deputy
therefore sought voluntary compliance with the additional relief, and such
compliance and provision is now contained in article VI, part 2.
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Thirty-two local grievance boards are to be appointed and to be constituted
of distributors and exhibitors fairly representative of the respective elements of
the industry. These boards will consist of 2 distributors and 2 exhibitors, and
1 person not affiliated with the motion-picture industry who shall be approved
by the Administrator, and who will be the impartial representative of the code
authority and will cast a vote if the board is deadlocked.

To further assure the fair composition of the board, it is required that one of
the distributors be a national distributor with theater affiliations, and that one
of the distributors be without theater affiliations. Similarly, one of the exhibitors
shall be an affiliated exhibitor and one shall he an unaffiliated exhibitor. All
members of the local grievance hoard are required to take an oath that they will
fairly and impartially determine disputes before them. Any exhibitor may file
a claim with the local grievance board, and if it is determined that an exhibitor
with the intent of depriving another exhibitor of sufficient motion pictures to
operate his theater has licensed more motion pictures that are reasonably required,
or that he has accomplished the same purpose by adopting an unfairly competing
operating policy of unnecessary and too frequent changes of motion pictures, or
has induced a distributor not to license motion pictures to his competitor, or has
committed any other similar act with the same intent and effect, relief may be
granted to such complaining exhibitor.

The grievance board will have the power to direct that certain photoplays
thus acquired by the offending exhibitor be licensed instead to the aggrieved
exhibitor upon certain terms and conditions specified in section 3 of part 2 of
article VI of the code. These provisions mark a new advance in the regimenta-
tion of industry so as to eradicate abuses existing since the inception of the
industry.

In an industry of the complexity of this, numerous other complaints and
grievances, whether justifiable or not, and whether embraced within the subject
matter of the code or not, will arise. Heretofore such complaints could only be
solved by the voluntary amicable adjustment between distributor and exhibitor,
or by resort to law courts, involving all expenses and delay necessarily incident
to legal procedure, or by resort to propaganda of public and political variety
which has contributed its share to the antagonisms within the industry in past
years. Such internal industrial wars should be stopped. Stability and harmony
should be substituted for the belligerency which has existed in the past. This can
,ly be achieved if a fair forum is created whereby just grievances may be aired

4nd remedied. This forum should be an industrial forum composed chiefly of
experts in the industry who are familiar with its problems and can better deter-
mine the validity of the complaints made.

The local grievance boards will act as such a forum and the code provides
(art. VI, pt. 2, sec. 4) that all complaints and grievances are specifically desig-
rated to be heard or passed upon by the code authority by arbitration or by the
local clearance and zoning boards, shall be heard by the local grievance board.
Thus the motion-picture industry, by its own industrial courts, fairly consti-
tuted of the conflicting elements and with an impartial and Government-
approved representative on the grievance board to determine deadlocked cases,
should afford speedy, just, and uncostly relief to any exhibitor or distributor no
matter how small or large.

Your deputy considers the establishment of the local grievance boards a great
advance in the interest of industrial peace. All constructive elements in the
industry should join in giving these boards a fair opportunity to function
properly.

On this subject your deputy's adviser from the Administration's Division of
Economic Research and Planning has stated:

"I heartily subscribe to the principle of self-government on the part of the
industry as expressed in the provisions for local boards and code authority
review. It appears to me impracticable and unnecessary for the code to state
explicitly such standards of competition as the "right to buy" and thereby
raise questions of a definitive nature when the practical approach to the matter
is an analysis of the policy or procedure in a specific situation which may be
brought before a local board and reviewed by a national board. No code pro-
vision on such practices could be written, in my, opinion, that would not result
in a serious economic readjustment of contractual relations. A possible lack of
uniformity in industrial regulation as a consequence of localized jurisdiction on
problems of trade practice may be effectively guarded against, I believe, by a
close supervision over local arbitration by the national authority."

Your deputy believes that with respect to the code provisions designed to
eliminate the presently existing abuses in this industry, the industrial forsum
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which have been created for the solution of such abuse problems should be
effective.

Whether or not these agencies will do that for which they are being created is
beyond th'e power of your deputy to know.

Your deputy respectfully submits that the administration of the boards here-
inbefore referred to must be at all times carefully supervised, and feels that it is
his duty to state that if such boards, or indeed if any of the provisions of this
code, dolnot accomplish that for which they are intended, they should be speedily
and expeditiously changed and remedied.

GENERAL TRADE POLICY PROVISIONS

Under this code this industry has pledged its combined strength to maintain
right moral standards in the production of motion pictures, and to maintain the
best standards of advertising and publicity procedure, and to those ends has
pledged itself to adhere to the regulations promulgated by and within the industry
to assure the attainment of such purposes (art. VII).

With respect to this subject the consumers' advisory board has heretofore
advised your deputy as follows:

"Moral standards: Consumer interest is intensified in this industry, for, in
addition to the cost of entertainment, the public is concerned with the educational,
social, and moral values of motion-picture entertainment. In fact, the entire
industry has sufficient possibility for good influence on the adolescent public to
bring recommendations that it be treated or controlled as a quasi-public utility.

Nevertheless it is now generally recognized that, moral standards are elevated
by education rather than by policing or enforcement agencies. The claim that a
morals provision be inserted in the code is confronted with the probability and
disappointment of ineffective enforcement. We believe that truth and propriety
in advertising * * * should be made mandatory, but on the intangible
factor of moral standards the industry itself should define and publish a satis-
factory policy."

It is needless to add that, in your deputy's opinion, it is entirely within the
Administrator's functions to require that the pledges by this Industry as above
stated be observed by the members thereof, since such subjects affect the public
welfare and the standards of living of the American people, and otherwise relate
to the rehabilitation of this industry.

This code is approved and adopted by the authorized rep.,..sentatives of repre-
sentative groups of motion-picture producers, distributors and exhibitors, and
labor, as appears from their approval in writing appended hereto.

There are also appended hereto the reports on this code, of the Labor Advisory
Board Consumers' Advisory Board, Division of Economic Research and Plan-
ning, industrial Advisory Board, and Legal Division.

Your deputy finds that:
(a) The code as revised complies in all respects with the pertinent provisions

of title I of the act including, without limitations, subsection (a) of section 7 and
subsection (b) of section 10 thereof; and that

(b) The respective producers', distributors' and exhibitors' committees, under
their coordinators, were and are industrial groups truly representative as a whole
of the motion-picture industry; and that such groups imposed no inequitable
restrictions on admission to membership therein; and that

(c) The code is not designed to promote monopolies or to eliminate or oppress
small enterprises and will not operate to discriminate against them, and will tend
to effectuate the policy of title I of the National Industrial Recovery Act.

Accordingly, your deputy hereby recommends the approval of the Code of
Fair Competition for the Motion Picture Industry.

Respect fully submitted, SOL A. RosENBLAT, Deputy Administrator.

LEGAL Division, October 25, 1938.Mr. Son. ROSENrsnArr
Deputy Administrator National Recovery Administration,

I Washington, D. C.
DEAR MR. ROSianr.BTr: We have raised and discussed with you the various

legal problems presented in connection with the Code of Fair Competition for
the Motion Pleutre Industry, and understand that all points which weave raised



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1991

have been fully considered. The draft which you have submitted to us today has
been examined and passed by the legal division.

May we personally thank you for your cooperation and compliment you on the
solution which you have achieved for many of the difficult problems presented
in the industry.

Sincerely yours, LEGAL DIVIsION,
By BERNICE LOTWIN.

LAWRENCE M. C. SMITH.

OcrOBxR 18, 1933.
To: Sol A. Rosenblatt Deputy Administrator.

From: John P. Frey, Labor Adviser.
Subject: Revised Motion Picture Industry Code.

REPORT OF LABOR ADVISER

In addition to numerous conferences in connection with the preparation of the
Code of Fair Competition for the Motion Picture Industry, I have made a careful
examination of all of those portions of the code dealing with labor. I have also
been in contact with the official representatives of these several labor groups.
It is gratifying, in view of these facts, to advise you of my approval and endorse-
ment of the code.

May I be permitted to make this personal comment: I have thoroughly en-
joyed my association with you as your labor adviser because of your constant
effort to secure all of the facts and to give full consideration to all phases of the
problems which were called to your attention.Sincerely yours, JOHN P. FREY, Labor Adviser.

Ocronaa 24, 1933.
Memorandum to: Sol Rosenblatt, Deputy Administrator.

From: Consumers' Advisory Board.
Subject: Approval of Code for the Motion Pidture Industry.

The Consumers' Advisory Board approves the above code (third revision) and
commends the manner in which difficult and controversial problems have been
met ip the code as now formulated.

L. F. BorFEY, Consumers' Advisory Board.

INDUSTRIAL ADvisoRy BOARD,
October 85, £938.

Deputy Administrator SOL ROSENBLATT,

National Recovery Administration, Washington, D. C.
DEAR MR. ROSENBLATT: Mr. E. N. Hlurley, industrial adviser, has approved

the final copy (third revision, draft available October 23) of the Code for the
Motion Picture Industry, and the Industrial Advisory Board hereby confirms
this approval.Very truly yours, EDw. R. STuTINIUS, JR.,

IWVashington Representative Industrial Advisory Board.

HARVARD UNIVERSITY,
GRADUATE SCHOOL OF BUSINESS ADMINISTRATION,

Boston, Amas.
Mr. SOL A. ROSENBLATT,

National Recovery Administration, Washington, D. C.
DEAR MR. ROSENBLATT: I wish to acknowledge receipt of copies of first and

second revisions in the motion-picture industrial codes, for which I thank you.
Without the formality of a written report, but meeting, I believe, the require-

ments of the Division of Economic Research and Planning in code procedure, may
I state the following opinions on the code as it may be written.
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I heartily subscribe to the principle of self-government on the part of the
industry as expressed in the provisions for local boards and code authority review.
It appears to me impracticable and unnecessary for the code to state explicitly
such standards of competition as the "right to buy" and thereby raise questions
of a definitive nature when the practical approach to the matter is an analysis
of the policy or procedure in a specific situation which may be brought before a
local board and reviewed by a national board. No code provision on such
practices could be written, in my opinion, that would not result in a serious
economic readjustment of contractual relations. A possible lack of uniformity
in industrial regulation as a consequence of localized jurisdiction on problems
of trade practice may be effectively guarded against, I believe, by a close super-
vision over local arbitration by the national authority.

While I have mentioned only the so-called "right to buy", the principle would
also be effective in deciding the vexatious problems of conflicting interests in
double-featuring and other practices.

An attempt to codify a control over maximum salaries and emoluments to actors
and executives of the industry is, in my opinion, inconsistent with the principle
of self-government, and an unwise procedure from the point of view of industrial
development. To put a check of any sort upon the exercise of managerial judg-
ment as to a worth-while expenditure for services on a particular feature pro-
duction or a group of productions in an industry where judgment of artistry
plays such an important part, would destroy incentive and have a deterrent effect
upon the quality of the product. This opinion would be substantiated, I am sure
by an analysis of any half-dozen pictures produced by a particular company,
whether from a social or economic point cf view.

I regret that I have not the opportunity of serving you further.
Very respectfully yours,

H. H. THURLIY,
Assistant Professor of Industrial Management.

OCTOBER 25, 1933.Mr. SoL A. ROSENszxrr,
Motion Picture Industry.

I have perused Mr. H. H. Thurlby's letter in which he comments on the Code
for the Motion Picture Industry and I wish to state that I concur in his conclu-
sions.

As regards control over maximum salaries to actors and executives, especially
actors even though they are usually remunerated on the basis of artistry, the
most important feature is the potential volume of business obtainable through
the employment of certain actors. In other words, the salaries of so-called "high
salaried stars" might represent a considerably smaller ratio when compared with
the volume of business obtained from a given production than the salary ratio to
volume of low salaried actors. In other words, from a managerial standpoint,
the return on salary investment is more important than the salary itself.

It is also felt that managerial judgment, initiative, and incentive should not be
stifled by maximum salary provisions inasmuch as the foregoing conclusions
apply in that case as well.

Furthermore, the very nature of the Industry makes it extremely hazardous to
employ low caliber executives and that might be the result if maximum salary
provisi ons are included in the code. The ability to forescast future requirements
is highly essential in this industry and this necessarily is coupled with careful
judgment and execution.

In view of the above, it is felt inadvisable to attempt to control maximum
salaries in the Code for the Motion Picture Industry. DONALD K. WALLACE.

EXHIBIT NO. 2

PUBLICATION OF BUREAU OF FOREIGN AND DOMESTIC COMMERCE OF THU DEPART-
MENT OF COMMERCE, ISSUED FEBRUARY 1, 1935

(This exhibit which is a chart showing the number of motion-picture theaters in
the United States to be 10,143, will be found on file with the committee.)
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EXHIBIT NO. 3

STATEMENT OF ASSENTS TO CODE DELIVERED TO PRIDWT

The undersigned do hereby approve and adopt the foregoing Code of Fair
Competition for the Motion Picture Industry.

Building trade department of the American Federation of Labor, M. J. McDon-
ough, president, William C. O'Neill, secretary.

American Federation of Musicians, 1450 Broadway, New York, N. Y., Joseph
N. Weber, president.

Brotherhood of Painters, Decorators, and Paperhangers of America, L. P.
Lindelof, general president by William J. Gallagher.

International Alliance Theatrical Stage Employeesand Motion Picture Machine
Operators of the United States and Canada, Fred J. Dempsey, general secretary-
treasurer.

International Union of Operating Engineers, John Possehl, general president.
International Brotherhood of Electrical Workers, Dan W. Tracy, president.
International Brotherhood of Firemen, Oilers, Helpers, Roundhouse and

Railway Shop Taborers, John F. McNamara, international president.
Chorus Equity Association, 110 West Forty-s. venth Street, New York, N. Y.,

Dorothy Bryant, executive secret - '
Fleischer Studios, Inc., M alrscher, president.'"&,
Educational Films Coration of America, E. W. s president.
Educational Picture& no., E. W. Hammons, president.
Warner Bros., H. Y. Warner, President.
First National Pptures, Inc., H. M. War.presidnt.
Stanley Comp iy of America, lI$. W ner,:-eident.
Vitagraph, I ., H. M. War*' vi p"-" t.
Fox Film ration, S,*. ent presid3 t.Universal aExcbha s, Inc., rl Lae IeM4resident.
Universal ctures or pride

B. F. Kei Co., M. li. Ayleswo ch a .
Keith-Al Orpheum Corporatiot M. H. Aylewoh, chairman.
LoewslI ., N. M. pck, prai nt..4,
Metro Gdwyn M er ributif Ct poratiol, MJ. Shenek, present.
Metro G dwyn Ma er Co ation, N. U. Siheick, ient.Paramou t Producti ne, Inc. t3 Cohen, iimoesident.
Paramou Pictures Vistrilnk Corpo"tion, iC J. Schaefer, vice pr t.Motion cture Th te ,d)wnera of er'me U uykenda, p dent

resenting ,819 thea i located in,41 8a -of th.ited S except
Nevada, and eluding the District of CWumbia. i
Kuykendau nford Enterpriseslh., $d Kuy endall #4esdent.
M. . Come rd Theaters, Aft. (66 theaters), li K ,WendalU, uMr power of

attorney. 4Ent er pdes
Ed Ku kenda under power of Wa hosy, for oney Sudeku Enterpris,

Inc. (38 theaters)
Theatr Ower C ber of Commerce, Charles L. O'Re j, President, Sam

Sonin, secretary. "%,
National Industrial Rccow. Act Code Committelr-O<dependent Theater

Owners of the Omaha territory, 0 iBard, c .Golden State Theater & Realty Corplt'tnfJ theaters), L. S. Hamm, neare-
tar. and attorney.

7.& D. Jr Enterprises, Inc., L. S. Hamm, secretary and attorney.
Redwood Theaters, Inc., Morgan A. Walsh, vice president, and L. S. Hamm,

secretary and attorney.
National Theaters Syndicate of California, Morgan A. Walsh, vice president

and L. S. Hamm secretary and attorney.
Independent Theater 0, ,;ers of Northern California (150 members), Morg a

A. Walsh, president, and L. S. Hamm, attorney.
William Berinstein estate, B. N. Berinstein.
Cornell Theaters, Inc., B. N. Berinstein.
Independent Theater Owners of Southern California (300 member), B. N.

Beristein, president.
Baysam, Inc.; Sydor, Ltd.; Bunsam, Inc.; Luberco, Ltd.; B. N. Berinstein,

secretary.

119782-35-- 6--15
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ITeleapbj
Los ANGELES, CALIF.

Hon. SOL A. ROSENBLATT,
Deputy Administrator National Recovery Administration, Chamber of Com-

mwee.
This confirms action our president, Berinstein, in signing code. His authority

to do so full and complete. We wish to express our sincere thanks and apprecia-
tion for 4any courtesies and help you have extended our president, Berinstein.
You are assured of our complete cooperation. Sincere best wishes.

INDEPENDENT THEATRE OWNERS OF SOUTHERN CALIFORNIA.
The undersigned do hereby approve and adopt the foregoing Code of Fair

Competition for the Motion Picture Industry:
Fox WESTCO,
GEORGE SKOURAS, Vice President.
SKOURAS THEATERS CO.,
GEORGE SKO1URAS, Vice President.
PARAMOUNT-PUBLIX CORPORATON,
SAM DmmBow, JR., Representative.

Mxu'ms, Tz.N., October 03, 1983.
Hon. SoL A. RO5ENBLATT,

Administrator, Washington, D. C.
We, the theater owners of Arkansas, Mississippi, and Tennessee, unanimously

voted endorsement of you and code as written by you for the motion picture
Industry in our Twenty-third Annual Convention at the Chisca Hotel, Memphis,
today. We pledge our whole-hearted support. Regards.

M. A. LIGHTMAN, President.
ALMA WALTON, secretary.

Endorsement of the code has also been received by telegraph from the following:
Robb and Rowley Theatres, representing 61 theaters in Oklahoma, Texas,

and Arkansas; Charles W. Picquet, president, representing Theatre Owners of
North and South Carolina; M. A. Lightman, representing 35 theaters, Memphis,
Tenn.; George F. Bromley, secretary representing Independent Theatre Owners
of South California (300 members); i. F. Kincey, representing North Carolina
Theatres Inc.; Roy L. Walker, owner, representing 5 theaters, Walker Theaters,
Texas; 2. H. Cluck, representing Beltonia Theatre, Belton, Tex.; Allan Garcia,
executive chairman, representing Supporting and Extra Players, Hollywood,
Calif.; Frank Woods, representing Supporting and Extra Players Hollywood,
Calif.; Sol E. Gordon, representing Jefferson Amusement Co. and East Texas
Theatres, Inc.; Martin G. Smith, owner, representinF 6 theaters, Toledo, Ohio
and secretary, Motion Picture Theatre Owners of Ohio; H. J. Fitzgerald, repre-
senting Wisconsin Amusement Enterprises, Milwaukee, Wis.- Jack Miller, presi-
dent, representing Exhibitors Association of Chicago (200 members); E. V.
Richard, Jr., representing 90 theaters, New Orleans, La,; Fred Wehrenberg,
St. Louis, Mo., representing as chairman of the board, Motion Picture Theater
Owners, and as individual theater owner; C. L. Niles, president, representing
Allied Theatre Owners, Inc., representing independent exhibitor members and
nonmembers, Iowa-Nebraska territory; Love B. Harrell, secretary representing
Southeastern Theatre Owners Association (200 members, 400 theaters) in 4
Southern States, A. J. Brylawski, president, representing Motion Picture Theater
Owners of the district of Columbia; Karl Hoblitzelle, president representing
Interstate Circuit, Inc., Dallas, Tex. (80 theaters); Hollywood Picture Players
Association, Hollywood Calif.; R. M. Clark, representing Griffith Amusement
Co., Oklahoma City, Okla.; Morris Lowenstein, representing Majestic Theatre,
Oklahoma City, Okla.; A. F. Baker, president, Kansas-Missouri Theatres Asso-
ciation; F. B. Pickrel, representing Murray Theatre, Ponca City, Okla.; 0. M.
Enloe, representing Criterion Theatre, Elreno, Okla.; L. E. Brewer, representing
Royal Theatre, Pauls Valley, Okla.; E. G. Kadane, representing Ramona Thea-
tre, Frederick Okla.; and Pat McGee, representing Regal Theatres, Inc., Okla-
homa City, Okla.
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EXHIBIT NO. 4

STATEMENT OF GENERAL JOHN1SON ON MOTION PICTURE CODE, NATIONAL
RECOVERY ADMINISTRATION

(Immediate release Nov. 4, 1933. Release no. 1555)

General Hugh S. Johnson today Issued the following statement:
"(1) Upon receipt of the Code of Fair Competition for the Motion Picture

Industry from t he Deputy Administrator, I was advised by a certain group of
exhibitors that they desired a hearing and an investigation in respect of the
conduct of the Deputy Administrator in the formulation of said code and in
respect of the provisions thereof.

'(2) 1 personally heard this group and referred the whole matter to L. W. Lea,
Assistant Administrator for industry, who accorded the requested hearing and
carefully investigated the representation of this group.

"(3) I have received Mr. Lea's report and discussed it at length with him, and
I find that the charges made against the Deputy Administrator are wholly
without foundation and that the complaints made with respect to the code are
based principally upon fear and suspicion that just decisions may not be made
by the administrative boards set up in the code, and further, that others of the
complaints could not be taken care of in the code without the invasion of legal
rights,

"(4) This code, as stated in the report of the Deputy Administrator, will require
most careful supervision, and such supervision the Administrator proposes to
exercise over all of its operations at all times."

EXHIBIT NO. 5
NATIONAL RECOVERY ADMINISTRATION OFFICE MEMORANDUM No. 266-OFFICE

ORDER No. 86, PORTION OF NATIONAL RECOVERY ADMINISTRATION MANUAL

(Office memorandum no. 266, July 18, 1934)

PROPOSED AMENDMENTS TO CODES

Where amendments to codes are proposed, it is still desired that the procedure
set forth in office order no. 86 be followed and that, in order to reduce separate
treatment, improvements in codes be effected in conjunction with amendments
that must otherwise be made. However, the following points muust be em-
phasized:

(1) Determination as to whether such suggested additional modifications should
be noticed for hearing and effectuated is still the sole responsibility of the Division
Administrator subject to disapproval by the Administrator.

(2) Where legal defects or definitely harmful or troublesome aspects of code
provisions have been developed in practice, modifications to correct the same
should be made in connection with proposed amendments, unless extraordinary
circumstances (need of speed or otherwise) indicate the advisability of limiting
the particular proceedings more narrowly.

(3) Recommendations of advisory boards for the consideration of amendments
should be supported L-y a statement setting forth the need for the amendment,
including any facts which may have been developed in the administration of the
code.

4) Division Adminiatrators should give notice of rejection and reasons therefor
to advisory boards and others whose suggestions for modifications are rejected.

(5) Advtsory boards and others should endeavor, in their suggestions for such
modifications,'to confine themselves to matters of importance and, in the absence
of new light on the subject, should not endeavor to reopen for consideration
the issues which were thoroughly discussed and decided in connection with the
adoption of the existing version of the code.

By direction of the Administrator:
G. A. LYNcH, Administrative Officer.
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OFFICE ORDER NO. 8&-REVOKING OFFICE ORDER NO. 73

AMENDMENTS

1. The committee named in officer order no. 73 is abolished.
2. Hereafter when an amendment to a code is being considered the represen-

tatives of the advisory boards, and of the legal and research and planning divi-
sions, a signed to the industry division in which such code is being handled, shall
be give notice thereof by the executive assistant of that division.

3. Within 48 hours after the receipt of such notice, the above-mentioned
representatives shall deliver to the division administrator in charge of such
code the recommendations of their respective boards and divisions, if any, rela-
tive to such amendment; and any provision of such code not within the scope of
such amendment which in the opinion of such boards or divisions should be
opened for reconsideration at the hearing to be held on such amendment.

4. The division administrator shall consider such recommendations and de-
termine and state in the notice for such hearing the extent to which such code
shall be opened for reconsideration.

5. The division administrator's final decision to hold or not to hold a hearing
on an amendment, and his decision on the scope of such hearing, without regard
to the source of the proposal, are final rulings subject to the disapproval of the
Administrator and shall be filed with the review division.

By direction of the Administrator: G. A. LYNCH, Admini.stratine Officer.

CODE MAKING ArD AMENDMENT 11-5000

AMENDMENTS
1, Definition --------------------- ---------------------- 11-5000-5099
2. Substantive guides ------------------------------------- 11-5100-5199

Content ------------------------------------------ 11-5100-5109
Scope -------------------------------------------- 11-5110-5119
Nature of proceedings ------------------------------- 11-5120-5129
(Unassigned)------------------------------------- 11-5130-5189
Miscellaneous -------------------------------------- 11-5190-5199

3. Procedure -------------------------------------------- 11-5200-5299
General ------------------------------------------ 11-5200-5209
Who nay propose ---------------------------------- 11-5210-5219
To wholnL proposed --------------------------------- 11-5220-5229
Administration proposals ---------------------------- 11-5230-5239

With whom filed ------------------------------------ 11-5230
Supporting facts ------------------------------------ 11-5231
Time of proposals ----------------------------------- 11-5232
Duties of National Recovery Admi istration divisions- - - 11-5233

Presentations of documents -------------------------- 11-524-5249
Duties of National Recovery Administration divisions. ---- U-5250-5259
Subsequent procedure under notice of public hearing ---- 11-5260-5269
Subsequent procedure under notice of opportunity to be

heard ------------------------------------------ 11-5270-5279
(Unamssigned) -------------------------------------------- 11-5280-5899
Miscellaneous --------------------------------------------- 11-5900-5999

5000 (5099) 1. DEFINITION

5000 a. The term "amendment" as applied to National Recovery Adminis-
tration codes means any addition, deletion, or other change of any language
thereof.

5010 (5019) b. To preserve uniformity of usage, the words "modification",
supplement", revision , addition", or "adjustment" will not be used to

describe aliendlments.
5020 (5089) (Unassigned.)
5090 (5099) Miscellaneous.
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5100 2. SUBSTAN'1V5V GUIDES

5100 (5109) a. Content

(1) The substantive rules set out in Code Making Substantive Guides (see pt.
II-1000 above) will apply to the content of amendments.

5101 (5108) (Unassigned.)
5109 Miscellaneous.
5110 (5119) b. Scope

5110 (1) Administration proposals.-In addition to amendments proposed by
industry, amendments designed to correct code provisions which in practice have
proved to be defective, harmful, or troublesome should be proposed by National
Recovery Administration itself and considered at the same time as, and in con-
nection with, amendments proposed by industry, unless extraordinary circum-
stances (need of speed or otherwise), indicate the advisability of limiting the
particular proceedings more narrowly. Amendments so proposed by National
Recovery Administration itself are hereinafter referred to as "Administration
proposals."

5111 (2) Issues previously decided.-Administration proposals should be con-
fined to matters of importance. In the absence of new light on the subject, such
proposals should not contemplate reopening issues which were thoroughly dis-
cussed in formulating the existing version of the code.

5112 (3) Special situations.-In the original formulation of codes, certain
proposed provisions, directed to special situations requiring particular treatment,
were often rejected in order to save the time necessary to explore such special
situations. In such cases sponsors were told to propose amendments to meet
these situations at a later time. Such proposed amendments should now be
considered,

5113 (5118) (Unassigned.)
5119 Miscellaneous.

5120 (5129) c. Nature of proceedings

(1) Whenever a likelihood exists that a substantial minority or group will
object to a proposed amendment, or where the nature of the subject matter
involves the public interest, a public haring should be called. In other cases
notice of opportunity to be heard or to file objections will ordinarily be sufficient.

5121 (5128) (Un'assigned.)
5129 Miscellaneous.
5130 (5189) (Unassigned.)
5190 (5199) Miscellaneous.

5200 (5299) 3. 5'ROCZDUR

5200 (5209) a. General

5200 The promulgation of an amendment to a code has the same force and
effect as the promulgation of the code, since the amendment becomes part of the
code. Therefore, the formation and approval of an amendment should be given
the same balanced consideration as a code. No final approval or disapproval of
proposed amendments will be made except over the signature of the Administrator.

5210 (5219) b. Who may propose

5210 Any interested party may propose an amendment.

5220 (5229) c. To whom proposed

6220 (1) The code authority.-If a code delegates to the code authority the
power of the sponsoring group or association to assent to amendments on behalf
of the industry, all proposed amendments on behalf of the industry should be
referred to the code authority with the request that it apply therefore to the
Administrator.

5221 (2) The sponsoring group or association.-If the code authority has not
been delegated the power of the sponsoring group or association to assent to
amendments on behalf of the industry, such proposals on behalf of the industry
should, nevertheless, be referred to the code authority with the request that it
obtain the recomuandatons of the sponsoring group or association and transmit
these to the Administrator together with such comments as it may see fit to make
on its own initiative.
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5222 (3) National Recovery Adminietragion.-No amendments on behalf of
the industry will be considered by National Recovery Administration unless
they have been referred to the code authority and a reasonable opportunity for
reply has been allowed. The Communications Division will establish a control
on such reference. '

5223 (5228) (Unassigned.)
5229 Miscellaneous.1
5230 (5239) d. Administration proposals

5230 (1) With whom fled.-AU proposals originating in National Recovery
Administration will be currently filed with the Research and Planning Division,
the Review Division, and the appropriate deputy administrator.

52... (2) Supporting facts.-Such proposals will be accompanied by a state-
of the necessity for such an amendment and of the facts supporting the contention
of necessity.

5232 (3) Time ofproposal.-Advisory boards and others should not wait until
the code authority has proposed an amendment (as for example, an assessment
provision) to come forward at the last moment with sweeping plans for wholesale
amendment but should be constantly studying all codes-proposing amendments
as the results of these studies indicate.

5233 (4) Duties of National Recovery Administration divisions.
5233.1 (a) Research and Planning Division: The Research and Planning

Division will compile, study, and file all administration proposals as received.
Whenever a code authority proposal is referred to it or at any time upon the
request of the deputy, the Research and Planning Division will submit a report
and recommendation upon the economic advisability of all such proposals to the
Deputy Administrator.

5233.2 (b) Review Division: The Review Division will compile, study, and
file all Administration proposals as received. Whenever a code authority pro-
posal is referred to it, or at any time upon the request of the deputy the Review
Division will submit a report and recommendation to the deputy upon all such
proposals from the standpoint of consistency with approved policy and the elimi-
nation of conflicts.

5234 (5238) (Unassigned.)
5239 Miscellaneous.

5240 (5249) e. Presentation of documents

5240 (1) A code authority recommending an amendment to an approved code
will submit to the Administrator, through the Communications Division (hitherto
through the code record section) the following documents: 12 copies of the
proposed amendment; 12 letters of transmittal to the Administrator explaining
the necessity for the proposed modifications (4 must be signed, 1. e., "originals");
4 certified excerpts from the minutes of the code authority meeting at which the
amendments were approved, indicating such approval.

5241 (2) Any office, other than the Communication Division receiving pro-
posed amendments directly from the code authority will send all copies to the
Communications Division for proper registration and distribution.

5242 (3) The Communications Division will immediately distribute copies of
the documents as follows:

Office Amendments Letters Minutes

Code Record Section ................................... 2 2 (original) .......... 2
Deputy Administrator ................................. 4 2 copies ............. 1
Cods Iegal Adviser .................................. 1 1 .................... 1

eseh and Planning ............................ 1 I ................................
Review Division ....................................... 1....................
Advisory Council ....................................... a .......................

Totl ........................................ ........

5243 (4) Faulty presentation.-If for any reason the documents are not in
proper order, the Communications Division will immediately consult the Deputy
Administrator, who will decide whether the documents are to be returned to be
prepared properly, or whether the deputy will correct the deficiency and inform
the applicant of errors. The exercise of the deputy's discretion will depend upon
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such considerations as the importance of the proposal, the facilities available to
the code authority, and the gravity of the deficiency. In cases where the office
of the code authority is near at hand, where the budget provides for adequate
clerical assistance, or where the preparation of numerous copies would place a
heavy burden on National Recovery Administration personnel the code au-
thority should be required to resubmit the documents in proper form.

5244 (5248) (Unassigned.)
5249 Miscellaneous,
5250 (5259) f. Duties of National Recovery Administration divisions
5250 (1) Research and Planning Division-
5250.1 (a) Within 72 hours of receipt of a proposed amendment, from the

Communications Division, the Research and Planning Division will submit a
report to the Deputy Administrator which will include--

5250.11 (I) Its approval or disapproval of the proposed amendment from the
standpoint of economic advisability, together with its reasons therefore, and. 5250.12 (II) A compilation of all administration proposals whi'h have been
filed with it, together with its approval or disapproval of each such proposal
from the standpoint of economic advisability and its reasons therefor.

5251 (2) Review Division-
5251.1 (a) Within 72 hours of receipt of a proposed amendment from the

Communications Division the Review Division will submit a report to the
Deputv Administrator, which will include-

() Its approval or disapproval of the proaxnendment from the standpoint of
consistency with approved policies and the elimination of conflicts.

5251.12 (II) A compilation of all administrative proposals which have been
filed with it, together with its approval or disapproval from the standpoint of
consistency with approved policies and the elimination of conflicts.

5252 (3) Code Legal Advisor-
5252.1 (a) Within 72 hours of receipt of a proposed amendment from the

Communications Division, the Legal Advisor will submit a report to the Deputy
Administrator with his approval or disapproval together with his reasons therefor.

5253 (4) The Advisory Council-
5253.1 (a) Within 72 hours of receipt of a proposed amendment from the

Communications Division, the Advisory Council will submit a report to the
Deputy Administrator with its approval or disapproval of the proposed amend-
ment, together with its reasons therefor. The Advisory Council will confine Itself
to the amendment in question, its proposals for further amendments having
already been filed with the Research and Planning Division, the Review Division,
and +h& Deputy in accordance with paragraph 5230 above.

5254 (5) The Deputy Administrator-
5254.1 (a) Delayed Reports to the Deputy-
Where unavoidable complications necessitate the delay of a report to a deputy

on a proposed amendment, beyond the 72-hour limit, the reporting agency should
immediately informn the Deputy of this fact and every effort should be made to
resolve the complication. If any reports have not been submitted within the
"equir*.J time, and if there is no justifiable cause for delay, the Deputy should,
nevei'vheless, make his recommendations to the Division Administrator, indicating
the absence of such report.

5254.2 (b) The Deputy's report.-Upon receipt by the Deputy of the reports
on a proposed amendment (or upon expiration of the time limit) he will consult
with his code legal adviser, and with such other advisers and representatives
of the industry and others as in his discretion he deem necessary. Such con-
sultations will not be allowed to result in protracted delays in acting upon the
proposed amendment. We will then submit his recommendations to the Division
Administrator as to--

5254.21 (I) Whether the proposed amendment should be disapproved or
considered further either in its present form or as revised;

(II) What administration proposals should be considered at the same time;
5254.23 (III) Whether the subsequent procedure should be by public hearing

or on notice of opportunity to be heard.
5254.24 The deputy's recommendations will be accompanied by the reports

of the Research and Planning Division, the code legal adviser, the Review Divi-
sion and the Advisory Council.

5255 (6) The Division Administrator-
5255.1 (a) The Division Administrator will report to the administrative

officer cases of undue delay on the part of reporting agencies.
5255.2 (b) The Division Administrator will make final decisions on the

recommendations of the Deputy Administrator.



2000 INVESTIGATION OF NATIONAL RECOVERY ADMINISTIATION

5255.3 (c) The Division Administrator will notify the deputy of his decision
and will instruct him to prepare a notice of opportunity to be heard or a notice
of public hearing in accordance with that decision.

5255.4 (d) The Division Administrator will have the notice and administra-
tive order checked to see that they are properly prepared in the required form and
will forward to the review division.

5256 (5258) (Unassigned.)
5259 Miscellaneous.
5260 (5269) g. Subsequent procedure under notice of public hearing
5260 (1) If the decision is to call a public hearing, the procedure will be that

for code making, set out in paragraph - above, substituting the word "amend-
ment" for the word '"code" wherever the latter appears therein.

5261 (5268) (Unassigned.)
5269 Miscellaneous.
5270 (5279) h. Subsequent procedure under notice of opportunity to be heard
5270 (1) If the decision is to publish a notice of opportunity to be heard:

the procedure will be as follows:
5270.1 (a) If the Division Administrator is in doubt as to whether or not

there is an established policy which should govern the content of the proposed
amendment, he will consult the Review Division which will inform him of the
governing policy, if there be such, within 24 hours. If the Review Division reports
that there is no governing policy, the Division Administrator will request the
Assistant Administrator for Policy for a ruling. The Assistant Administrator for
Policy will issue a ruling within 48 hours (where possible not limited to the
particular problem presented by the immediate case but broad enough to cover
all cases of the same type). The Assistant Administrator for Policy will file copies
of such ruling with the Review Division, the Legal Division, the Code Record
Section and the Division Administrator, requesting the ruling.

5270.2 (b) The Deputy Administrator will prepare a notice in the prescribed
form (see pt. V-F). At the same time in administrative order of approval of the
amendment in its proposed final form will be prepared and forwarded to the
Review Division.

5270.3 (c) The Review Division will check the notice and order for consistency
with approved policy. If found to be inconsistent with policy, the Review Di-
vision will point out the inconsistency and return the documents to the Division
Administrator for correction.

5270.4 (d) Where the Division Administrator recognizes the inconsistency
with approved policies but contends that an exception therefrom should be
made in a particular case, he should so indicate stating his reason therefor. In
such case, neither the Assistant Administrator for Policy or the Review Division
may grant such exceptions. The Review Division will call attention to the
deviation and the reasons therefor and will append its recommendation as to
approval or disapproval and will submit the file to the administrative officer
for his action. If the administrative officer is not in doubt he will either approve
or disapprove the proposed amendment. If he is in doubt he will obtain the
recommendations of the general counsel and the economic adviser and such
other advisers as he deems appropriate and will make a final decision on the
matter. Copies of decisions deviating from approved policies will be filed with
the Assistant Administrator for Policy and the review officer for their information.
If the administrative officer approves or disapproves the deviation, the proposed
amendment will be returned to the Division Administrator who will release the
notice or reject the proposal as the case may be.

5270.5 (s) When cleared by the Review Division or the administrative officer
(if a deviation from policy is involved) the notice will be signed and released by
the Division Administrator and the order will be held until the expiration of the
waiting period.

5270.6 (f) At the expiration of the waiting period, the Division Administrator
will forward the order and all other necessary documents (vols. A and B will be

prepared and submitted in the same manner as for codes) to the Review Division
r the signature of the Administrator and release. If the objections received

have caused the Division Administrator to recommend disapproval, an order of
disapproval will be prepared and forwarded to the Review Division for the
Administrator's signature.

5271 (5278) (Unassigned.)
5279 Miscellaneous.
5280 (5899) (Unassigned.)
5900 (5999) Miscellaneous.
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EXHIBIT NO. 6

STATEMENT IssUmn By GENIeRAL JOHNSON AND DONALD RIOHBERO RZ EFFECT
OF THE FORM OF ASSENT TO MOTION PICTURE CODE

FEBRUARY 21, 1934.
For the information of members of the motion-picture industry with respect

to the form of assent distributed by the code authority of the Motion Picture
Industry under the terms of article VI, part 2, section 8 of the code:

I. It is not the intent or purpose of article VI, part 2, section 8 of the code that
any member of the industry assenting to the code on the forms used by the code
authority shall thereby waive or be estopped from setting up any right which
such member of the industry may possess under general or statutory law against
any arbitrary, oppressive, injurious, and unreasonable action by any adminis-
trative official or agency under the Motion Picture Industry Code.

2. It is not the intent or purpose of such article, part, or section of the code
that any member so assenting shall be precluded or stopped from seeking
amendments to or modifications of said code.

3. Members of the industry not assenting to the code on the forms above
mentioned cannot be denied any of the rights and remedies afforded by the code
Save only that they will not enjoy the right to file complaints before the adminis-
trative agencies provided for in the code. Upon acceptance of any of the benefits
and advantages of the code, Such members of the industry may be assessed a
reasonable amount, subject to the approval of the administrator, to help defray
the expenses of administering the code, but not otherwise.

4. While assent on the form above mentioned is necesary to enable a member of
the industry to lodge protests with clearance and zoning boards and to make use of
the facilities of the local grievance boards, nevertheless such assent is not essen-
tial to enable any member of the industry to interpose his defense before any such
board if he so desires in aiy matter affecting his interest, and thereafter to prose-
cute any and all appeals therefrom to the same extent and in the same manner as
a member assenting on the form above mentioned.

5. The statements contained herein apply with respect to the execution, either
heretofore or hereafter, by any member of the form of assent above mentioned, and
all such assents will be deemed to have been executed in the light of these state-
ments.

HuGH S. JOHNSON, Administrator.Approved.
DONALD R. RicIaBER, General Counsel.

EXHIBIT NO. 7

EXECUTIVE OaDR No. 6949

NONWAIVER OF CONSTITUTIONAL RIGHTS IN CONNECTION WITH CODES OF FAIR

COMPETITION

By virtue of and pursuant to the authority vested in me by title I of the
National Industrial Recovery Act of June 16, 1933 (48 Stat. 195), and in order to
effectuate the policy of said title and to eliminate any confusion or misapprehen-
sion which may have arisen concerning the effect on constitutional rights of assent
to, or cooperation under, codes of fair competition, I hereby order that:

(1) It is understood that neither the Government nor any member of industry
waives, or can properly insist that the other has waived, any constitutional right
pertaining to the Government or to any individual by approving, assenting to, or
cooperating under a code of fair competition.

(2) The approval orders of all such codes heretofore approved are hereby
modified to the extent necessary to make this order a condition thereof, and this
order shall operate as a condition of the approval of any such code hereafter
approved.

FRANKLIN D. ROOSEVELT.
THE WHITE HoUSE, January S., 1985.
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EXHIBIT NO. 8

CLAuze or EMPLOYMENT MOTION-PICTURZ INDUSTRY

PRODUCTION, HOLLYWOOD, NEW YORK CIT7

Executive: Attorneys, department heads, directors, managers, producers,
purchasing agents, unit business managers.

Office: Stenographers,timekeepers, accountants, accounting-machine- operators,
bookkeepers, clerks, garage clerks, messengers, mimeograph operators, secre-
taries, telephone and telegraph operators, typists.

Miscellaneous: Firemen, gardeners, janitors, porters, restaurant workers, seam-
stresses, watchmen.

Professional: Actors (contract players, day players, extras, free-lance players),
art directors and assistants, cameramen and assistants, costume designers, doc-
tors, draftsmen, hairdressers, make-up artists, librarians, musicians, nurses,
optical experts, set dressers, script clerks, sound mixers, sound recorders, "stand-bye" men, wardrobe fitters, wardrobe men and assistants, writers.

Animated cartoon: Animators and assistants, cartoon photographers, musicians,
opaquers, story writers, tracers.

Studio: Artists and sculptors, moulders, automotive mechanics, operatingengineers, blacksmiths, ornamental iron makers, carpenters, painters, castersand mouidmakers, cement finishers, construction foremen, electrical foremen,
electrical workers, floormen (electric), foundrymen, fur finishers, gaffers, trainers,
grips, laborers, lamp operators, machinists, marbeilzers, modelers, modelmakers,
pattern makers, plasterers, pl~.imbers, projectionists, propertymen (first), prop-
erymen (second), scenic artist, set drapers, sheet-metal workers, sign writers,
sprinkler fitters, steam fitters, structural steel workers, swing gang (property),upholsterers, welders.

News reel: Cameramen, editors and subeditors, film cutters, film joiners,
soundmen, typesetters.

Lahorato)ry: Breaker-downs, chemical mixers, film loaders, negative assemblers,negative developers (assistant, negative notchers, positive daily assemblers,
positive developers' assistants, negative splicers, processing and negative polishers,
rewinders, shift hose printers, positive release splicers, printers, release inspectors,
senitometrv assistants, vault clerks.

Distribution: Albany, Atlanta, Birmingham, Boston, Buffalo, Charlotte,Chicago Cincinnati Cleveland, Dallas, Denver, Des Moines, Detroit, Indianap-
ols, Jackisonille, K'ansas City, Los Angeles, Memphis. Milwaukee, Minneapolis,
New Haven, Now Orleans New York City. Oklahoma City, Omaha, Philadelphia,
Pittsburgh, Portland, St. ouis, Salt Lake City, San Francisco, Seattle, Washing-

ton.
Exccutive: Office, salesmen, miscellaneous.

EXHIBITiON-1,143 THEATERS, 1554
Executive office, house managers, actors, principals, chorus.
Front of house: tickett sellers, ushers, matrons, attendants, doormen, cleaners,

porters, watchmen.
Skilled mechanics and artisans: Bill posters, electrical workers, firemen, oilers,

stage hands, carpenters, engineers, motion picture machine operators, painters,
wardrobe attendants.

EXHIBIT 9--A
MAY 15, 1934.

Hon. FRANKLINS D. ROOSmVx r,
.Preedcnt of the United State_

The White Ho use, tWashintoi,,D.C.
DHAR Mi. Pabxsnx-r: Attached hereto are the reports of each Divisional

Administrator replying to the strictures of the Darrow Roport, and a summaryof the latter by our General Counsel, Donald Rchberg-a of which I have care-
fulily read andwith all of which I agree. A more superficial, intemperate, and
inaccurate document than the report, I have never seen.

In the hope of an impartial forum to which "little fellows" might complain,
I agreed with Senator Nye on the creation of the Board and, as the record demon-strates, nobody could have shown more good faith than I in its composition.
But this Board is not in good faith. It assumes, after a few hours of cavalier
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inquiry and prejudiced and one-sided testimony, to pass on codes upon which
we have spent days and weeks of inquiry and negotiation.

It impugns the motives of the Divisional Administrator in the Motion-Picture
Code because he formerly worked for an attorney who has clients in that field,
and it asks his removal. Nobody here has rendered more public-spirited, disin-
terested, and intelligent service than this Divisional Administrator. e

In my judgment, this Board has missed a great opportunity for a real public
service. As it is now acting, it is of no service to anybody-it is a political
sounding board. In view of its fixed prejudices and partisanship and its unfair
methods of taking and reporting on testimony, the conclusion is inescapable that
the Board is not proceeding in good faith to fulfill Its public obligations. Its con-
tinuance as a agency of Government would enable it to promote private purposes
at the public expense, and in my judgment would Impair seriously the usefulness
of the National Recovery Administration. The Board was established at my
suggestion to supply fair and constructive criticism. It is clearly Incapable of
fulfilling this function and, therefore, I recommend that it be abolished forthwith.

ncer-oly, HuGH S. JOHNSON, Administrator.

EXHIBIT 9-B

COMMENTARY ON MAJORITY REPORT OF NATIONAL RECOvERY REVIEW BOARD,
By DONALD R. RICHBERG, GENERAL COUNSEL NATIONAL RECOVERY ADMIN-
ISTRATION, SUMMARIZING THE DETAILED ANALYSIS MADE BY DEPUTY ADMIN-
ISTRATORS OF TH FINDINGS AND RECOMMENDATIONS OF THE REVIEW BOARD
CONCERNING VARIOUS CODES

MOTION PICTURES

The record of this hearing by the Review Board is a revelation of its methods.
The Board reports that the Deputy Administrator "was invited to testify but
refused to do so." The record, including a letter from the Deputy Administrator,
shows that he not only offered to testify, but to make all his records available to
the Board.

The code was assented to in writing by 9,039 members of the industry.
Twenty-one complaining witnesses were heard by the Board, including 15 out of
7,500 theater operators. In contrast to 14 hours and 20 minutes of "hearings"
by the Board, National Recovery Administration spent over 1,200 hours on the
drafting of the code, heard 206 witnesses and obtained a code acceptable, not only
to the industry, but approved by all the advisory boards of N. R. A. representing
industry, labor, consumers, economic research and law.

The Board acted solely on the basis of a disorderly mess of unsworn and largely
false testimony of a few malcontents (many of them discredited by previously
illegal practices), covering only 8 out of 288 subdivisions of the code, and arrived
at sweeping conclusions upon the entire code founded on obvious ignorance of the
code, of the industry and the law. The detailed analysis of the Board's action
shows conclusively that the investigation was carried on with utter disregard for
fair play and that the conclusions of the Board are unworthy of the slightest
consideration.

Anyone adequately Informed concerning the industry could learn without diffi-
culty, as is evident from the volume of support given the code and the small
volume of complaint, that the code is of incalculable benefit to the small enter-
prises of the Inquiry and affords great relief from the monopolistic effects of the
copyright laws and othdr property rights which give legal advantages of an op-
pressive character to large enterprises, which they are required under the cede

forego to a considerable extent. A return to the "savage, wolfish" competition
advocated by the Board would mean simply an enlargement of monopolistic
power sanctioned by law.

The refusal of the Board even to receive correct information is shown in its
reaction of the brief filed by seven producing-distributing companies. The

board specifically agreed to the presentation of testimony through this brief-
since all other testimony was unsworn-and then disregarded it on the announced
basis that since these major producers-distributors "could have appeared and
testified" their brief should not be given serious consideration. Thus by giving
no attention to the vast files of information of the N. R. A., or the principal testi-
mony offered in support of the code, and by refusing to listen to the exceptionally
Well-informed Deputy Administrator, the Board was able to arrive at findings
contrary to fact and conclusions contrary to any intelligent opinion.
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EXHIBIT 9-C

I. COM E TW UPON THI REPORT or THE NATIONAL REcovxRy REviEw BOARD
IN RESPECT TO THE CODE or FAIR COMPETrrION FOR TE MOTION PICTURE
INDUSTRY

STATEMENT

If the report of the National Recovery Review Board is intended to be a mere
expression of opinion concerning the Motion Picture Code, the members who
signed it are entitled to their opinion.

-If the report is intended to be a conclusion based on testimony and findings of
fact, it can easily be demonstrated that it is wholly unwarranted, unjust, pre-
judiced, and ignorantly contrived.

A fair analysis of the report of the National Recovery Review Board reveals
that it is composed of three parts.

The first is a formal legal conclusion that the code is designed to promote
monopolies and oppress small enterprise. This conclusion is unsupported by
anv factual basis.

The second is a number of recommendations with respect to certain sections
of the code. These recommendations, it will be demonstrated later, are unscien-
tific, inaccurate, unfair, and inequitable. Frequently they are based on flagrant
misconceptions of the provisions of the code. Many of them are founded in the
biased views of the National Recovery Review Board unsupported by a scintilla
of evidence in the record.

The third is the acceptance by the Board of the malicious, previously disproven,
and slanderous attacks upon the Deputy Administrator, and a recommendation
that he be removed. The report itself does not even pretend to justify this
recommendation, which is totally unsupported by even the slightest proof of any
kind and is based solely upon the vicious mouthings, innuendoes, and conjecture
of a few disgruntled and disappointed enemies of the National Industrial Recovery
Act and particularly of the Motion Picture Code.

II. CONTRAST BETWEEN DRAFTNG oF CoDm AND REPORT

A. THE CODE AND THE REPORT

Seventy-nine days and nights of continuous labor on behalf of all elements of
the industry preceded the submission of a voluntary code to the President.

The overwhelming majority of all interests in the industry, exhibitor, distribu-
tor, and producer, independent and otherwise, expressed their satisfaction with
the code as submitted and signed. Nine thousand, thirty-nine written assents
to the code have been filed with the code authority. Of this number 8,950 assents
represent theaters, 60 represent distributors covering 31 exchange territories, and
29 represent producers.

Of the 400 codes now in existence, the Motion Picture Code is one of two which
have encompassed in one document the conflicting Interests of exhibitor, dis-
tributor, and producer. For 30 years these conflicts have been Insoluble. For
30 years no agreement could be arrived at amongst the contending forces.
Through the efforts of the Deputy Administrator, who labored 18 and 20 hours a
day over long periods with bickering, irritable groups, agreements substantially
satisfactory to all but an insignificant, raucous minority were reached.

During this process 206 representatives of every element of the Industry as well
as of the public testified or filed briefs presenting their respective conflicting views.

During this process 776 pages of testimony were taken and carefully considered.
During this process approximately 65 briefs, totaling 3,000 pages were sub-

mitted by the contending forces and carefully read and digested by the repre-
sentatives of the National Recovery Administration.

During this process impartial representatives of the Labor Advisory Board,
the Industrial Advisory Board, the Consumere' Advisory Board, the Division of
Economic esearch and Planning, and the Legal Division reviewed the testimony,
briefs, and arguments of the contending forces, and assisted in arriving at the final
code draft to which they gave their official sanction.

Thus the code now successfully beingoperated is the fruition of profound study,
limitless patience, tolerant sacrifices by the respective groups of some of their
previously unyielding positions; it tested the firmness and accuracy of testimony
by immersing it in the contrasting testimony of hostile groups, it arrived at an
impartial judicial determination of factual and legal disputes-all with a patriotic
zeal to further the President's recovery program by eradicating the "chiseler" and
protecting the small man.
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And now we have the Report of the National Recovery Review Board upon
this effort. On what is it based?

According to the Report (p. 76) four "hearings" were held, lasting 14 hours and
20 minutes. In contrast to over 1, 200 hours spent by the National Recovery
Administration in drafting the code 14 hours and 20 minutes were spent by the
National Recovery Review Board io determine that it was an abortive effort.

In contrast to the 206 witnesses who offered testimony or filed briefs in the
National Recovery Administration proceedings, 21 witnesses made statements be-
fore the National Recovery Review Board.

In contrast to full consideration given by the National Recovery Administra-
tion to the conflicting views presented by all elements in the industry is the ex
Carte 'presentation by a small minority of "kickers" made to the National

covery Review Board upon which its "conclusions" were reached.
In contrast to the consideration by the National Recovery Administration of

every phase of the present code, comprised of 288 subdivisions, is the considera-
tion by the National Recovery Review Board of only eight subdivisions of the
entire code, although conclusions were reached on other subdivisions.

The hearings before the National Recovery Review Board was not even a
"star-chamber" proceeding. It was no proceeding at all. The statements of a
few discredited and disgruntled witnesses, some of whom have been found guilty
by the Supreme Court of New York of being violators of the code provisions with
respect to labor, and who, it will be demonstrated later, brazenly misstated facts,
constitute the basis of the report.

None but complaining witnesses were heard, and of 7,500 theater operators in
this country only 15 appeared before the Board to give unsworn statements.

Throughout the hearings before the National Recovery Review Board, counsel
for an exhibitor association which had from the first instant insisted that the
National Industrial Recovery Act did not apply to its members and which has
attacked the National Recovery Administration in the courts and which has
used every despicable means to obstruct and sabotage the President's program,
sat beside counsel for the National Recovery Review Board and virtually engi.
neered the entire proceedings. It was he who urged and probably wrote the
recommendations for changes In the code; recommendations, many of which
after careful consideration had been rejected by independent exhibitors them-
selves.

Flagrant misstatements of fact were anxiously devoured by the Review Board,
ex parte accusations were accepted as the solemn truth despite volumes of testi-
mony at hand to disprove them. Prejudice and factionalism were poured into
the ears of the Board and were accepted in lieu of the impartial findings of
months of investigation made by the National Recovery Administration on the
same subjects.

Is the labor and wisdom of months of efforts to be upset by such undigested,
hasty, one-sided and ill-considered opinions?

Is comfort to be given to the enemies of the National Recovery Administration
who express their distaste for the labor provisions of the act by hiding behind
slogans such as "the oppression of the little man"?

Is this report to be considered as if it were an impartial finding, based upon
testimony and careful consideration?

If so, then it is fair that a judgment rendered in a court of law after 2% months
of trial shall be reversed on an ex part hearing for a few hours of a few of the
losing and discredited witnessesl

THE CONTEMPTUOUS REJECTION OF THE ANSWERINO STATEMENT SUBMITTED TO
THE NATIONAL RECOVRT REVIEW BOARD

The first notice to the members of the code authority to appear before the
National Recovery Review Board requested their attendance on March 26 at
9:30 a. m. That notice was received on March 26 at 10 a. m. In other words,
the notice was received In New York one-half hour after the members were
requested to appear in Washington. This was due to a misdirection of the
notice by the secretary of the National Recovery Review Board.

Subsequently, telegrams were sent requesting the members of the code author-
Ity to appear before the Board on Thursday at 10 o'clock. On that same day
there had been previously scheduled at the same hour a meeting of the code au-
thority, and consequently an adjournment was respectfully requbsted by letter
on file with the National Recovery Review Board. The adjournment was granted
and notification was given that a later date would be set

Pursuant to arrangement between counsel for the Board and the acting chair-
man of the code authority, conference was arranged between them in Washing-
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ton. In view of the absence from New, York of a number of the members of the
code authority, and i". view of the fact that the "testimony" being taken was un-
sworn, and that there was no cross-examination, it was agreed that a statement
was to be fled with the Board and accepted in lieu of the appearance of witnesses,
Reference to this arrangement appears at page 350 in the minutes, and agreement
to this arrangement by at least two members of the Board affirmatively appears.
No objection by any other member was made.

Pursuatt to this arrangement an answering statement by seven distributing-
producing companies was filed.

Immediately upon its submission and in violation of the arrangement made,
the acting chairman of the code authority was advised that this statement would
not be considered as evidence but would be treated merely as a demurrer. In
other words, the statements of complaining witnesses were to be deemed to be
true and uncontradicted despite positive incontrovertible evidence in the answer-
ing statement that representations of fact made by these witnesses were absolutely
false.

The National Recovery Review Board in its report refers to this answering
statement. It admits that an analysis of the various sections of the code and the
summary thereof set forth shows that the great majority of these sections of the
code are in favor of exhibitors (p. 76). The report takes no issue with this
analysis.

It then recites that the answering statement reviews the testimony of exhibitor
witnesses and "purports to set forth facts showing that their testimony before
this Board was misleading and false" (p. 77). The report takes no issue with
these facts showing that the witnesses before it had lied.

The report reveals that the answering statement recites the number of claims
for breach of contract filed against the complaining exhibitors. The report
takes no issue with the accuracy of these revelations. Its only comment is this
information is obviously put in for the purpose of discrediting the testimony of
these witnesses" (p. 77). So it was. And one would imagine that the National
Recovery Review Board wouid be interested in discovering that its witnesses
had been discredited.

After virtually admitting the effectiveness of the answering statement in
destroying the irresponsible statements of a few complaining witnesses, the Board
reaches this remarkable conclusion:

"In view of the fact that the major producers-distributors knew of the hearing
before this Board, and could have appeared and testified in defense of the code if
they so desired, this Board does not believe that the brief by these seven producers-
distributors should be given serious consideration, particularly in view of the
nature of many of the statements made therein" (p. 77).

Thus the Board, in violation of its arrangement and despite the incontrovertible
factual exposure of the complainants' "testimony" contemptuously ignored the
very evidence which would make its findings impossible.No better evidence of the prejudice with which it proceeded can be had than
that it deliberately pushed aside the truth and proceeded upon ex part state-
ments. That this is no over-statement is revealed by a glance at the answering
statement rejected.

III. THE REPoRT OF TE NATIONAL Rxcovxar Ruvzaw BOARD is BASED ON
FALSE TEsTImONy

The report makes no reference to the testimony upon which its conclusions are
based. It deliberately avoids any comment upon the statements of the complain-
ing witnesses because such statements were proven to be fabricated and untruth.
ful.

One witness testified that the Leonia Theater in Leona, N. J., is operated at
present by the Fox Film Corporation (p. 70). Another complaining witness
appearing before the Board contradicted the preceding witness by stating that he
himself and not the Fox Film Corporation operated that theater (p. 96, 97). Con-
sequently the point that this witness made that the Fox Film Corporation was the
source of its difficulty was completely false.

The same witness testified that the Leonia Theater gets priority of the big
producers' pictures (p. 70). The fact is exactly the reverse and this witness so
admitted in a court proceeding in a Federal Court (Quitnnr v. Paramount Psbliz
Corporation, U. S. District Court Jan. 5, 1983, stenographer's minutes, p. 243).

This witness testified that in his successful year in 1929 he had an income of
$110,000 (p. 82). Yet even during this year he violated his contract so many
times that 15 suits were instituted against him. All these claims were proven
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ustifiable and collected. Despite this fact set forth in the answering statement
n detail the report naively concludes that:

"Nothing further than the statement that the claims were filed Is included In
the brief " (p. 7).

This same witness further admitted in a court proceeding in the Federal court
that he had perjured himself in denying that a letter had been sent to him by a
distributor, charging him with having made false box office reports (Quiner v.
Parcmount Publi Corporation, stenographer's minutes (p. 271)).

Another witness made the point that affiliated theaters were prospering at his
expense (p. 77). The fact is that his competitive theater, the Paramount, was
Open Only 3 months and went into bankruptcy. The theater was then taken over
by an independent operator (p. 75).

Still another witness test bged that
* * * Since Warners came into the picture, they took all of the pictures

away from us and forced this big house into second run position and put the first
run pictures into this Lyndhurst Theater" (p. 125).

This was not correct. Fx Pictures Corporation had made a new contract
with the witness by giving all of its product first run to him. The United Artists
Corporation which had previously given his opposition first run actually reversed
the situation after Warners came into the field and ave the first run to the wit-
ness. In this instance the entrance Into the field of WVarner Bros. resulted in the
witness acquiring a first run which he did not previously have.

This witness further complained that after his theater changed from a first-run
to a second-run theater he was obliged to pay the same price for pictures he had
paid before (p. 125). matis was untrue. He had received 19 percent reduction
in price from Paramount and 20 percent reduction from Columbia. In other
instances lie had continued playing first-run pictures although he represented
otherwise when he made his statement to the Board.

Even more significant was this witness' complaint against the code because of
the burden it placed upon him in the form of Increased cost of labor (p. 122).
Even a casual reading of the statements made to the National Recovery Review
Board would reveal that the witnesses belonged to that group of patriotic citizens
who want the benefit of the N. R. A. but are unwilling to bear any of Its burdens.
Their chagrin at being obliged to pay increased labor salaries is expressed in the
form of a cry of the oppression of the "little man." They have not the courage
to state their objection honestly.

Still another witness, upon whose statement the report is based (p. 134) was
fould guilty by the N. R. A. Regional Compliance Board on February 24, 1934,
of having violated the terms of the code with respect to labor.

This witness also testified that for the same type of film for which he paid 85
percent of his gross income, he learned that the Warner Theater paid 10 percent.
The basis of his information was that he had received inadvertently a confirmation
of billing to the circuit Warner Theater (p. 134).

Mr. Sinclair, a member of the Board, asked whether he had this bill in his
office and he stated that he had, It was promised to be produced upon the
following hearing. It never was produced. Undoubtedly there is no such bill.

Furthermore, this witness has, on two separate occasions been charged with
violating the copyright laws of the United States with respect to unlawful exhibi-
tions of motion pictures. On both occasions he settled the claims. He was
revealed to be a notorious violator of contracts, there having been filed against
him several hundred claims for breach of contract In a period of 4 years.

Another witness gave a dramatic recital of his visit to every major film com-
pany and his inability to obtai any pictures from them (p. 105). The fact is that
this same witness had conterad iu.320 pictures from the large distributors fcr
the season 1933-34. Thear, features include 65 from Paramount, 53 from Fox,
48 from Metro., 45 from Universal, 8s 7 Com Columbia, 52 from RHO, and 20
from United Artists.

Stil another witness impressed the Board with the fact that there was dis-
crimination in favor of the affiliated theater because a large first-run theater was
paying $25 for the picture, " The Bowery", while he was paying $40 for the last
run. He stated that he had learned this fact because a bill was accidentally
forwarded to him by the film company instead of to his opposition theater (p. 140).
This was the second time that evidence of a witness was based on the extraordinary
coincidence of the receipt improperly of a document addressed to someone else.

This statement, just as the previous one, proved to be untrue. The bill in the
case of the picture "The Bowery", sent on film rental invoice no 252 had no
price upon it at all, since the contract had a total license fee withut ailoeation
,of prices against individual pictures. Even, therefore, if the bill had been received
by him, there could have been no price upon it.
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Furthermore, the fact was that his competitor had paid more than three times
the sum paid by this witness.

Another witness, who was not only an exhibitor but the president of an exhibitor
association in New York, and who was one of those who "summed up" before the
National Recovery Review Board, had submitted an affidavit in the Supreme
Court of the State of New York in opposition to a motion for an injunction against
the members of his association for violating the N. R. A. labor provisions.

Supreme Court Justice Collins had disbelieved this witness's affidavit and held
in an opion-

"The evidence is uite convincing that as to wages and hours there has been
a violation of the P. I A, N. R. A., and the code."

An injunction was accordingly issued restraining the members of the witness'
association "from violating directly or indirectly the provisions of the code.
* * *f"

This decision was affirmed by the Appellate Division of the Supreme Court
of the State of New York.

Thus the witness who had been most loquacious concerning the proper opera-
tion of the code and upon whose testimony chiefly the report is based, has been
found guilt in a representative capacity by the Supreme Court of New York for
being a violator of the provisions of the code-another forceful illustration of the
illegitimate motives of the "chiseler" who testified before the National Recovery
Review Board.

This witness testified that the independent operator could not continue to
exist and that he was being crushed out of business. Yet this same witness has a
chain of 16 theaters, 10 of which were acquired in 1933, 1 in February 1934 and
2 in April 1934, 2 weeks before he testified before the National Recovery Review
Board.

Since testifying before the board, an article has appeared in a recognized trade
paper of the industry that this witness is acquiring six more theaters.

This same witness filed on behalf of his exhibitor association affidavits in the
Supreme Court of the State of New York attacking the constitutionality of the
National Industrial Recovery Act. In voluminous briefs his counsel attempted
to demonstrate that the Constitution of the United States had been torn shred
from shred by the President's Recovery Program.

Again we have a ray of light on the real motives of these witnesses in giving
false testimony to the National Recovery Review Board. They hoped that what
the courts held to be legal and roper they could nevertheless scotch through
the National Recovery Review Board. The National Recovery Review Board
is incredulously naive in accepting such bunkum presented to it.

There was no limit to the extremities to which the witnesses would go in their
endeavor to strangle the code.

For examp, a witness testified not only that the practice of block booking is
illegal (p. 15) but that "it has been so ruled in several courts, several district
courts in the United States" (p. 155).

The chairman of the Board was interested in this testimony that the courts
had held block booking to be illegal, and he asked counsel for the Board to
"bring that out" (p. 155). Counsel promised that he would.

The fact is that there is only one decision in the United States on the subject
of block booking. That decision declares it to be legal, not illegal. The case is
entitled "Federal Trade Commission, petitioner, v. Paramount-Famou-Lasky
Corporation, responded, et at." (57 Fed. 2d, 152), decided in the United StatesCircuit Court of Appeals for the second circuit.

This deliberate false testimony by the witness was brought to the attention of
the Board and of its counsel. The opinion of the United States Circuit Court of
iAppeals which held that the practice was legal and not illegal, as the witness testi-

was sent to the Board and its counsel Neither made the correction on the
record. Silence was resorted to to cover up the falsity of the testimony- and, as
it this lack of mental integrity were not sufficient, the Report of the Pational
Recovery Review Board affirmatively recommends a clause abolishing block
booking unless a committee to be especially appointed submits a report prior to
a certain date (p. 120).

In other words, the National Recovery Review Board overrules the Circuit
Court of Appeals and holds that to be illegal which the court found after careful
judicial proceedings to be legal. All this, without revealing the incorrect state-
ment of its chief witness that block booking had been held to be illegal by the
courts.

The prejudice of the Board on this subject is demonstrated by its proposal of a
committee to investigate the subject of block booking in one breath and in the
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same breath indicating its conclusion in advance by directing that unle the
committee makes its report by a date certain, its proposed clause be incorporated
in the code.

Another witness testified that an exhibitor he knew had been unable to obtain
second-run pictures for his theater (p. 218). The fact was that this exhibitor had
249 first-run pictures under contract with the following companies: Paramount,
65;RKO, 62; Columbia, 48' Independent, 62; United Artists, 12.

These facts, and many additional similar illustrations, equally provocative,
were ignored by the National Recovery Review Board. It closed its eyes to the
truth and In the darkness conjured up technical arguments about demurrers with
which to salve its conscience.

The shunting aside of the true facts for technical reasons, and the acceptance
of falsity in their place, is weird procedure.

The legal hocus-pocus by which the facts are declared to be a mere demurrer
would be humorous as well as ludicrous were it not for the fact that upon such a
pebble the skyscraper of a disapproving report is constructed.

Most of the witnesses who appeared before the National Recovery Review
Board had also appeared at the public hearings on the code. Their statements
there were tested b7 investigation and comparison and found wanting.

Yet upon repetition, and by the curious process of locking the doors to those
who revealed its falsity, this testimony is made the basis for reforming the code
of the industry.

One cannot even excuse the report's aberrations on the ground that its signers
were careless. They were deliberate in the irresponsibility of their findings.

IV. REPUDIATION OF COMPLAIWINO WITNESSES BY INDEPENDENT ExHmBITORs

The report speaks of the complaints of the independent exhibitors as if the
witnesses who appeared before the Board spoke for them. The impression is
given by the report that the independent theater operator believes himself to be
oppressed by the code. Whether intentional or inadvertent, this representation
of the report is completely contrary to the facts.

Eight thousand nine hundred and fifty written assents to the code for theaters
have been filed with the code authority. Many hundreds of others have assented
to the code by requesting benefits thereunder, and many hundreds have recently
requested in writing that permission be given them to assent to the code so that
thev could accept Its benefits.

Exhibitor associations have earnestly approved the code and Issued analyses
which indicate that the small man has been greatly benefited under the code.

The responsible representatives of independent and small operators have
approved the code.

Seventy-four percent of the total number of written assents filed with the
code authority are those of independent theater operators.

Every industry has its raucous outer fringe of professional objectors who
thrive on contest and publicity, who obtain professional jobs to lead the opposi-
tion and who detest the codes which render useless such parasites.

With the exception of two or three, all of the exhibitor witnesses who testified
before the National Recovery Review Board have over a period of many years
appeared as witnesses time and again before congressional committees, courts of
law, and other forums to testify that, due to the oppression of the large producers
and distributors, the death kneU of the independent exhibitor was at hand. Yet
according to the testimony of the 11 exhibitor witnesses (pp. 65, 72, 91, 94, 108,
111, 115, 127, 139, 141, 189) the average period of their successful existence in
this industry is 18 years for each, and they are still in business today with larger
theater holdings than previously.

On the other hand, some of the producers and distributors who are repeatedly
alleged to control the industry and by concerted action to aggrandize themselves,
are in bankruptcy and insolvency.

V. ANALYSIS OF THE RECOMMENDATIONS OF THU REPORT

1. DEFINITION OF AFFILIATED EXMBITOR

The report agrees with the definition that an affiliated exhibitor is one who is
engaged in the business of operating a theater which is owned, controlled, or man-
aged by a producer or distributor or even in which a producer or distributor has
a financial interest.

119782-35--PT 6--16
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I The recommendation is made, however, that the next sentence be stricken out.
This sentence provides that "the mere ownership, however, by a producer or dis-
tributor of any theater premises leased to an exhibitor shall not constitute any
mich exhibitor an 'affiliated exhibitor."'

The theory that this fair provision may be abused and result in fraud is unsound
In the liqht of the prior language that a producer or distributor may not have even
a financial interest in the ownership or control of the theater, if the exhibitor is
to be depmed unaffiliated. There is no danger that he can avoid the intent of
the last sentence.

On the other hand, instead of assuming fraud, it is fair to assume that there will
be a legitimate case in which a distributor or producer grants a completely inde-
pendent lease to another to operate a theater. This sentence was inserted at the

hest of unaffiliated exhibitors.
In the last year or two there has been a reduction of circuit affiliated theaters

and a consequent increase of independently operated unaffiliated theaters.
The recommended alteration of the definition is trivial. It is also unsound.

If the report's suggestion were adopted and this sentence stricken out, unaffiliated
exhibitors who in good faith had taken advantage of the distress of affiliated
circuit operation and had acquired, under lease, such theaters for independent
unaffiliated operation, would nevertheless be deemed affiliated operators and
unentitled to designation upon the various grievance and clearance and zoning
boards in the industry.

In other words, if the report's recommendation was adopted, the only sufferer
would be the independent operator whom the report professes to protect.

2. THE CODE AUTHORITY

The report finds that the appointment of 10 members on the code authority,
divided equally between the affiliated producers, distributors, and exhibitors on
the one hand and the unaffiliated producers, distributors, and exhibitors on the
other "is a fair one if the representatives are properly chosen and in fact represent
the divisions they are supposed to represent (p. 85).

The report, however, concludes without even attempting to state any basis,
therefore, that "only two of the members representing the unaffiliated producers,
distributors, and exhibitors are truly representative of that class."

The only ostensible reason for this serious charge is that some of the members
of the code authority are members of responsible trade associations in the industry.
Since when does such participation in a responsible trade organization in an
industry disqualify a man or deprive him of independence of judgment? If such
an unwarranted inference could be drawn then, indeed, none of the exhibitors'
representatives would qualify, for in every instance they are members of trade
associations.

There is legal machinery in the code for removal of any biased, unfair, or preju-
diced members of the code authority. All of the men now appointed upon the
code authority have distinguished themselves over a period of years as leaders
of high standing and character in the industry. '

The blanket charge, without any support that several of these men are flying
under false colors, is typical of the irresponsibility of the report's conclusions.

The Inference is that, because of anticipated treachery to the groups which
they represent, the code authority, as now constituted, will favor the distributors
and producers by a vote of 8 to 2. This slanderous conjecture can best be tested
in the light of the actual conduct of the code authority.

On an important interpretation rendered by the code authority, with respect
to the applicability of the 10-percent cancelation clause to contracts made prior
to the effective date of the code, the code authority held in favor of the con-
tentions of the independent exhibitors. This interpretation cost the large pro-
ducer and distributor approximately $12,000,000. Strangely enough, the vote
which passed this interpretation was 8 to 2. In other words, the vote was pre-
cisely opposite to that which the report guesses will be rendered in an important
matter.

A review of the actions of the code authority and the votes cast by it in im-
portant industry questions completely refutes the report's finding.

There have been 13 meetings of the code authority since its organization at
which the members voted upon 158 matters coming before them for determina-
tion. Upon these 156 matters the vote was unanimous, all members voting,
excepting In the caserof five matters where there was a division.

Of the five matters, one was upon an Interpretation of the so-called "10-percent
elimination privilege" referred to above. As indicated, the vote was 8 to 2 In
favor of the independent exhibitor.
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519Of the remaining 4 there was a division upon two occasions by a vote of 8 to 2
epon the question of publishing the administrator's interpretation of the elim-
ination clause. But ultimately the vote was unanimous for such publication.

The remaining two matters were votes upon the appointment of one individual
as a member of the grievance board in the Philadelphia and the Dallas territory,
respectively.

n the case of the nominee for the Philadelphia Grievance Board, the vote was
7 to 3 against his appointment. In the case of the nominee for appointment to
the Dallas Grievance Board, the vote was 8 to 2 against the appointment.

It is significant that of 372 appointments of members to the grievance and
,clearance and zoning boards throughout the country, there was a unanimous
agreement by the code authority in 370 cases.

The report fears evil where actual conduct reveals only good. The report
anticipates dishonesty where actual conduct reveals honesty. The report pre-
sumes that the personal interest of the members of the code authority will sway
their honest judgment. The conduct of the members of the code authority
-conclusively demonstrates the opposite.

The report suggests changes before the code has been tested. The testing of
the code in operation thus far reveals its efficiency.

Is the code to be upset at the very outset because the National Recovery
Review Board, without any evidence to support it, wishes to read evil intentions
into the minds of the leaders of the industry?

The report's criticism of the section of the code which provides for the replace-
ment of a member of the code authority in the case of absence or incapacity is
based upon a misunderstanding of the code provisions.

The report criticizes the fact that the alternate appointed by the independent
-exhibitor may be rejected by the other members of the code authority (p. 84).
The fact is, that this procedure is applicable to producers and distributors as
well.

The code requires that an alternate must represent the same general class of the
Industry as the principal and must be a "bona fide executive of that class, or a
hona fide exhibitor, as the case may be." (This clause was objected to previously
by counsel for complaining witnesses because it barred him from the code author-
ity.) The code further provides that "such designated alternate shall be certified
to the code authority by such member, but the code authority may reject such
alternate and require another to be so designated."

It is to be noted that each alternate must be approved by the Administrator
(art. II, see. 2 (e)). In the event the alternate is not acceptable, the code author-
ity, subject, however, to the approval of the Administrator, must select the
alternate.

There is no discrimination between exhibitors, distributors, and producers in
respect to any of these sections. At all times, and no matter how many alter-
nates are appointed, the representation of the respective divisions of the industry
is maintained on the same fair basis which the report itself admits to be proper;
i. c., 5 unaffiliated and 5 affiliated representatives. Therefore, there is no sense at
all to the criticism that the code authority is "a self-perpetuating body." This is
resort to a catchword accepted without understanding or discrimination by the
report. So long as the representation is kept equal, of course, it will be the same;
and so long, therefore, as it is the same, it can be deemed to be self-perpetuating.

There are conflicting trade associations and dozens of exhibitor units in the
motion-picture industry. There are many hundreds of exhibitors who are not
members of any trade associations or units. If these thousands of exhibitors
divided into differing and at times conflicting groups, and large numbers of them
not organized at all, and separated geographically across the entire breadth of
the United States, had to vote upon and select the representatives of the code
authority, the whole matter would be thrown into the realm of political contest
and favoritism. Months of time would be lost and no choice could be deemed
satisfactory to all. Weeks of earnest deliberation and thought by all elements
in the industry were given to this problem, and except for the rantings of the same
few snipers referred to before, the administration provision and those selected
were deemed highly satisfactory.

The National Recovery Review Board, without a realization of the problem
or any consideration of it at all, has nevertheless rushed to a conclusion.

More typical of the failure of the report to even understand the provision of
the code which It criticizes is its recommendation that committees appointed by
the code authority must be constituted in the same proportion as the code
authority representation (p. 87).
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It is conceivable that only I member of the code authority may be appointed
as a committee, or that 3 will be appointed under certain circumstances. It is
impossible to split 1 man into 2 representative groups, and yet it may be advisa-
ble to have a committee of 1. The chief check upon this situation is entirely
overlooked by the report.

Section 4 of article II provides "any action taken by any such committee shall
be reviewed by the code authority." The power of review by an equally consti-
tuted bonad is, of course, equivalent to the power of equal representation on the
committee.

Furthermore, the conduct of the code authority, as contrasted with the report's
conjecture on the subject, completely negates the criticism. When a special
committee was appointed to select nominations for appointments to the grievance
boards and the clearance and zoning boards, the code authority appointed a
committee composed of 4 unaffiliated as opposed to 2 affiliated representatives.
Here again the conduct of the code authority was precisely the reverse of the
fears of the report.

The criticism of the report in respect of the appointment of committees is
based upon a complete misconception and misunderstanding of the section of
the code itself.

The final recommendation of the report in respect to the code authority is that
the Administration members shall have a vote instead of merely acting in an
advisory capacity. This suggestion is contrary to the spirit and letter of the
National Recovery Act. It is contrary to the President s repeated statements
that he did not wish the Government to actually run business but that he merely
wished it to be in partnership with business and thus to protect the public interest.

If the Administration members upon code authorities voted, how could the
Administrator properly review the actions of such code authorities? He would be
obliged to overrule his own representatives.

If Administration members voted, they would become actual participants in
matters, the technical basis of which they know nothing about. Instead of being
advisers in matters affecting the public Interest, they would become business
operators.

In making this recommendation the report is either ignorant of the President's
views on this subject or is defiant of such views, without a single word of explana-
tion or justification.

Fools rush in where angels fear to tread. How much wiser is the man who
rushes in where angels have already trodden and have revealed the implacability
of the road?

S. LABOR PROVISIONS

The report states that certain changes were recommended "by independent
labor union, but because of lack of tune * * * this Board has withheld
any recommendation as to changes in this article" (p. 90).

The complaining exhibitor witnesses, hand in hand with certain union represen-
tatives who are not associated with the American Federation of Labor, claim that
the Isbor provisions of the code were oppressive.

Nothing Is more significant than the attack upon the 1abor provisions by com-
plaining witnesses who hid their illegitimate motive with cries that the code
"oppresses the little man."

Counsel for complaining witnesses, who throughout the hearing before the
National Recovery Review Board acted as unofficial associate counsel to the
Board, and who testified and summed up, indulged in a discussion concerning
certain labor provisions which he termed "unique" (p. 55). But, strangely
enough, this Is the only instance in which the testimony was not taken down
and there appears inserted in the record the statement: "At this point there was
a discussion off the record" (p. 55).

Another exhibitor "leader', whose association members, for whom he fought,
were found guilty of violating the labor provisions of the code, made a vicious
attack upon an American Federation of Labor local (p. 379).

Still another witness who had been found guilty by the Regional Compliance
Board of having violated the code with respect to labor was listened to attentively
on the subject of "oppression."

Another witness complained about "the labor provision In which we have had
to Increase the number of employees we have and put the employees on the work-
ing schedule that is in accordance with the provisions of the code" (p. 122).

How horrible HoW familiar the cry, that because of increased labor costs
the codes are oppressive. How extraordinary that such testimony should have
led the Board to report that the code was oppressive and promoted monopoly.
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Another witness complained that under the code he had "about 17- or 18-
percent increase in pay roll alone" (p. 131).

The .complaining witnesses fit neatly into the category of that heroic group of
men who in the time of national crisis shed crocodile tears because they are asked
to make some contribution to save their own necks.

Is it not extraordinary that of all the matters testified to before the National
Recovery Review Board, the only one upon which it did not have time to make a
report is the labor provision of the code?

It had the time to make findings with reference to the correction of a definition,
the composition of a subsidiary committee, the change of the word "and" to
"or" (p. 109), but it had no time to express any view of the subject of labor.

4. SHORT SUBJECTS IN PROPORTION TO FEATURES

To prevent the sale of more short subjects than exhibitors can use, the code for
the first time affords relief which even the courts have been unable to give.

It provides, in part 5, division D, article V, that the distributor may not require
the exhibitor, as a condition for the licensing of feature photoplays, to license more
than a corresponding proportion of the short subject pictures required by the
exhibitor. By virtue of this device, the short subject licenses of the various dis-
tributors are so proportioned that in no event may the exhibitor be required to
license more than 100 percent of his needs.

Typical of the report's failure to grasp the provisions of the code which it
deals with is its preposterous statement that "this provision still allows the dis-
tributor to force on the exhibitors more short subjects than they can use" (p. 92).

The report, consistent with the haste of its conclusions, does not attempt to
justify its erroneous statement. It merely states its conclusion, which has no
basis in fact at all, and proceeds pompously to submit a "new clause."

The Board was undoubtedly ignorant of the weeks of negotiation on this
subject. The clause in tUe cole was a concession wrung from the distributors
and producers, who insisted that they had the right to sell their product as they
saw fit in accordance with their individual sales judgment.

Finally, when stubbornness had yielded to the early hours of the morning and
to the pleas for sacrifices by the Deputy Administrator, this important concession
was obtained for the independent operator.

Now the report, without any conception of the matter before it, waives aside
the valuable gain of the independent operator under the code, and by the simple
process of misunderstanding the section disapproves of it.

5. DESIGNATION OF PLAY DATES

No more flagrant misunderstanding of a subject passed upon by the report is
available than this. The language of part 9 is so clear that the report's misstate-
ment of its meaning indicates either deliberate misconception or gross negligence

This provision of the code does two things:
First, it prohibits a distributor from specifying a specific day of the week upon

which his picture is to be exhibited unless he has obtained this right by contractual
provision with the exhibitor.

Second, even where the distributor has such a right in his contract, the code
takes it away from him if the exhibitor proves that the subject and character of
the picture is unsuitable for exhibition on that particular day; for example, a
sophisticated picture on Sunday, when many children attend the theater.

The method by which the relief is obtained is the submission of a complaint to
the local grievance board. The grievance board is given the power, despite the
language of the contract itself, to relieve the exhibitor from the necessity of
playing the picture on that day.

None of the rights granted to the independent exhibitors by this provision of
the code existed prior thereto. The distributors and producers contended ve-
hemently that when their pictures are exhibited on a percentage basis they are
in partnership with the exhibitors insofar as that engagement is concerned, and
that they should have a voice in the selection of the date upon which such picture
should be exhibited.

The distributors and producers had always had and exercised such rights.
During the arduous code conferences the Administration prevailed upon them to
surrender these rights as a sacrifice for harmony.

Yet the National Recovery Review Board, ignoring the very language of the
code provision itself, states:



2014 INVESTIGATION OF NATIONAL RECOVERY ADmINhATIO

"It was brought out that in many communities such pictures as those featuring
certain stars are not suitable for exhibition on Sundays, but the distributors insist
that the picture be shown on that day because of the greater return he receives"
(p. 74).

The report disregards the language of the code provision itself which gives the
exhibitor relief In just such a case.

By virtue of such misinterpretation the report reaches the conclusion that this
provision 1of the code requested by exhibitors, and finally obtained for them,.

appears to be one solely in favor of the producers and distributors, and in the
opinion of this Board is unfair to the small independent exhibitors" (p. 95).

Such absurd findings from facts which warrant the very opposite tonclusiort,
need no further comment.

5. MINIMUM ADMISSION PRICE

The report criticizes the right of distributors and exhibitors by contract between.
them to specify a minimum admission price to be charged at the theater. For
more than 10 years upon the demands of exhibitors there have been minimum
admission prices in standard and other exhibition contracts. The courts have
held such clauses legal and not in violation of public policy (Sono Art World Wide
Pictures, Inc. v. Win. Lando, County Court of Allegheny County, Pa.).

The overwhelming majority of exhibitors are desirous of maintaining a reason-
able minimum admission price. This industry like many others, has been
plagued by cutthroat competition. In many vicinities, despite contract clauses
requiring a minimum admission price of 10 cents, theaters have charged 5 cents
admission and in addition thereto, given away prizes and premiums.

The exhibitors' committee, representing all elements of exhibitor opinion,
which submitted proposed clauses for the code referred to this subject of premiums
and rebates and itself specifically presented the clause, including the following:

"This shall not be deemed to prohibit exhibitors from reducing or increasing
their admission scales as they see fit except as may be prohibited by exhibition
contracts."

Thus, the exhibitor group itself, composed among others of counsel, for the
complaining witnesses, recommended the regard for minimum admission clauses
where present in contracts.

The report further recommends in respect to this subject, that the local griev-
ance board should not have the power to direct distributors to refuse to distribute
pictures to those who violate the terms of this article. This provision refers to.
contests between exhibitors. It contemplates a fair grievance board decision
which is nevertheless resisted by the violating exhibitor. The assistance of
distributors who have no interest in the controversy was demanded by exhibitors
to enforce the finding.

7. DOUBLE FEATURES

The exhibitors' proposed clause declared double features to be an unfair com-
petitive practice, but, because of peculiar local conditions where it had existed
for a long time, permitted Its continuance unless 60 percent of the theaters
disapproved it.

Despite this agreement by the exhibitors and distributors on this subject, there
were independent producers and some exhibitors who protested against the
abolition of double features. It was the opinion of a number of experts on the
advisory boards, as well as of the Deputy Administrator, that this entire subject
involved questions of individual sales policy and that the code ought not to,
attempt to determine such a matter.

Certainly, if this is a matter of individual sales policy, a distributor acting indi-
vidually may have the right to determine when he licenses his picture that it shall
not be exhibited with another picture on the same program. Particularly is this
true where there are percentage engagements and the distributor's picture may
have cost $1,000,000 to produce, while the second feature on the program cost
but $50,000 to produce. The exhibitor's policy is likewise involved. In view
of the controversial subject matter involved, it is extraordinary that the report
should now recommend that the distributor may not individually require that his
feature shall not be shown with another feature. This is going to the opposite
extreme and against the expressed opinion of a large part of the Industry.

To support its recommendation, the report cites the soeant decree in the
Fox West-Coast Theaters oase. This ease was miscited in the report. It did
not hold that a distributor could not adopt as a sales policy a requirement that
his picture be not played with another on the same program, It merely adopted
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the well-recognised rule of law that if all distributors acted In concert on such a
matter they would be engaged In an illegal conspiracy. The gravamen of the
consent decree was the concerted action of all distributors and not the individual
sales policy of any one of them. The decree specifically preserved the rights of
an individual company respecting its own practices.

Consequently, the criticism by the report of the right of the distributor to
determine his individual sales policy is not supported by the case cited by it.
This is another illustration of inaccurate reference by the report.

The criticism of the report is rendered even more incongruous by its expremed
uncertainty about the wisdom of abolishing double features. For it says:

"If the practice is one which it is to the interest of the industry to elimiinate
there should a provision in the code to that effect" (p. 100).

And Immediately after it expresses its "Impartiality" on the subject, and
indeed infers that double features should be prohibited, it suggests a clause which
makes It illegal for a distributor to adopt an individual sales policy in this respect
(p. 101).

CANCELATION

The code provision permits an absolute 10-percent cancelation by exhibitor&
of the photoplays they have entered into contracts for. There is no other In-
dustry in America, which affords such an unequivocal and extraordinary rifht.
The code grants the greatest ancelation privilege ever afforded in the motion-
picture industry.

This special relief was intended particularly for the small operator. Conse-
quently it provides that its privilege extends only where the average license fee-
of a contract averages not more than $250.

The report of the National Recovery Review Board refers to this sum of
$250 as $250,000 (p. 102). That this is no mere typographical error is revealed
by the fact that this sum of $250,000 is repeated three times (p. 102).

It Is very possible that the Board never even read the code provision. Cer-
tainly it never understood its simple lan uage. If it did, it could not have made
the error of assuming that the average license fees for all pictures are more than
a quarter of a million dollars.

The report actually criticizes the code on this basis, for it says:
"It also includes a provision limiting the benefits under the clause of exhib-

itors whose license fees for all pictures average not more than $250,000" (p. 102).
What a revelation this misreading of the code is In respect to the study and

scientific basis upon which the report is based.
One does not know whether to be more astonished than amused by such

scientific findings.
9. CLEARANCZ AND ZONING BOARDS

After arguing why clearance and zoning boards should not exist (p. 103), the
report concludes in characteristic fashion to the opposite effect:

"It is believed by this board, however, that the establishment and operation
of such boards as provided for in the code offers a possible solution to this trouble-
some question" (p. 104).
One page later and the report has lost the last vestige of doubt on this subject:
"This report believes that the clearance and zoning boards should be kept
** " (p. 105).
Criticism is then leveled at the composition of the boards because-
"They are dominated by the distributor and first run exhibitors who interests

are the same" (p. 104).
Of course, their interests are not the same but diametrically opposite. The

distributor is the seller. The exhibitor is the buyer. To say that their economic
interests are the same is like saying that black and white are the same color.

The clearance and zoning boards as now constituted under the code are com-
posed of 2 distributors, I affliated and 1 unaffiliated; 2 first run exhibitors,
1 affiliated and 1 unaffiliated; 2 subsequent run unaffiliated exhibitors and 1
person not associated with the industry and approved by the administrator who
shall vote if the board is deadlocked.

The distributors contended that the representation upon the board was unfair
to their interests, for there were 4 exhibitors as opposed to 2 distributors. They
argued that on such matters as price and clearance (the two are inseparable) the
interests of the exhibitors were common and the interests of the distributors were
common, and consequently the distributors would be outvoted by 4 to 2.

This contention resulted In conferences and reflection which lasted several
weeks. The distributors finally yielded their position.
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The report now naively suggests that the clearance and zoning board should be
composed of 2 distributors, 1 affiliated and 1 unafilliated 2 first run exhibitors,
1 affiliated and 1 unaffiliated, and 4 subsequent run unaffiliated exhibitors.

This would cause the board to be constituted of 6 exhibitors as against only
2 distributors or of 6 unaffiliated representatives as against 2 affiliated repre-
sentatives. No matter what interpretation is given to the economic interest, this
recommendation is clearly inequitable. It deliberately stacks the board againstthe selle.The l tional Recovery Review Board was so gullible that it swallowed the

recommendation of a few exhibitors who, whatever their irresponsibility might
have been, must have had their tongues in their cheeks when they made this
proposal.

Nothing was too much, however, for the Board. It now solemnly submits this
suggestion in its report.

The suggestion that the code authority should not appoint members of this
Board because the independent interests on the code authority will be out voted in
the selection of representatives, is ludicrous in the light of actual experience in
this respect.

Two hundred and seventeen members of clearance and zoning boards have been
appointed by the code authority, from several thousand nominations made directly
by representatives of the industry. The code authority unanimously agreed
on every one of the 217 appointments made. •

This is another instance where the National Recovery Review Board saw its
own shadow on the wall and announced Its belief that there was a ghost in the
house.

10. CONSIDERATIONS TO BE REVIEWED BY CLEARANCE AND ZONING BOARDS

The report finds no fault with this section of the code except that it believes
the members of the clearance and zoning boards would know what factors to
consider and that it is unnecessary to guide them (p. 107). Thus there is a sudden
expression of confidence in the ability, standing and experience of the members
of the clearance and zoning boards, which obviates the necessity of even submit-
ting to them the rules of combat.

The sole objection to this section is that it is argumentative. The recom-
mendation is too trivial to be worth argument.

ii. APPEALS FROM CLEARANCE AND ZONING BOARDS

The report criticizes this section because it permits the presentation of new
evidence to the code authority where an Pppeai is taken from the clearance and
zoning board.

While it is a technical rule of law that on appeals only the record below and not
new evidence may be presented, no complete stenographic minutes will be kept in
these informal hearings and there wil be no motions for setting aside the case
on the ground of new evidence.

In view of the desire of the code t permit equities rather than technical
rules to govern, and in view of the informality of the proceeding, it was thought
just that all facts, whether designated new or otherwise, should be presented uponappeal.

Itis unlikely that any litigant would withhold information in order to prepare
for an appeal. Practical business men do not gamble with their rights this way.
If, however, in an industry the product of which is ever fresh and moving, new
and vital evidence should appear after the hearing before the local clearance and
zoning board, it would defeat the ends of justice if for technical reasons it could
not be presented to the code authority.

With typical inconsistency the report suddenly turns technical and insists upon
the adherence to an age-old technical rule which closes the door to a fact because
it was not in the formal record.

The suggestion of the report that exhibitors would have to come to New York
on appeals is unsound. There is nothing in the code which requires personal
appearance. Such appearance is permitted but not obligatory (art. VI, sec. 7

The recommendations of the report in this respect are hypertechnical and un-

sound. More than that, they misinterpret the simple meaning of the language
of the code itself. To accede to the recommendation of the Board would be to
defeat justice.



INVESTIGATION OF NATIONAL RWCOVEBY ADMINISTRATION 2017

12. GRIEVANCE BOARDS

Most of the suggestions of the report in respect to this article are too trivial to
be worthy of comment. It suggests that the word "and" be changed to "or"
(p. 109).

It suggests that grievances be not certified to the code authority under certain
circumstances, but that they be passed upon and then appealed to the code au-
thority (p. 110).

Less trivial and more extraordinary, however, is the suggestion that a distribu-
tor has not the unequivocal right to license his own photoplays to any theaters
operated by him (p. 111). This right has at all times been conceded by every
member of the industry, and indeed was conceded by the very witnesses who.
appeared before the National Recovery Review Board.

The recommendation is again made that the code authority shall not appoint
the members of toe grievance boards. The code authority requested that nomi-
nations be made to it by representatives of the industry. More than 3,000 nomi-
nations were thus sent in.

A special committee, appointed by the code authority to make recommendations.
to it from these nominations, was composed of four unaffiliated representatives,
as opposed to two affiliated representatives. Finally, of 155 appointments, 153
were made by unanimous vote of the members of the code authority.

The report then criticizes the composition of the grievance boards. If a
burlesque recommendation were made on this subject, it could not capture the.
spirit of exaggeration and fantasy as well as the report does.

It actually urges that, where an exhibitor brings a complaint before a grievance
board against another exhibitor and a group of distributors on the ground that
the exhibitor is overbought, and the distri btors should be compelled, despite
their contracts, to surrender their films to the complaining exhibitor, that the
distributor has no interest In the controversy, and that lie ought not to be repre-
sented at all (p. 112).

Thus the report solves the question of equitable representation on grievance
boards in one masterful stroke.

It simply suggests that the board he composed solely of exhibitors and expresses
thc hope that such unanimous control may satisfy their hunger for fair repre.-senta-
tion on grievance boards.

Where other complaints brought before the grievance board are directly
against distributors, the report is more generous. It asserts the following pro-
found conviction:

"It is believed that the boards should consist of one representative of distribu-
tors and three representatives of exhibitors * * * " (p. 113).

Even the complaining witnesses must be shaken with mirth at this pronounce-
ment.

There follows a recommendation again that new evidence should not be per-
mitted on an appeal. Thisgmatter has been commented upon under the clearance
and zoning section.

One is almost thankful in the light of other recommendations that the report
has not taken the stand against old evidence as well as new, being presented upon
appeal.

The code provides that those who wish to file complaints with the*local grievance
boards or clearance and zoning boards must execute the code within 45 days after
it is signed by the President.

The National Recovery Review Board states that "This provision is entirely
unwarranted arid oppressive" (p. 114).

Is it oppressive to require that one who wishes the benefits of the code provi-
sions should consent to it so that he may also undertake the obligations thereof?

The National Recovery Review Board did not appreciate the significance of
its comment; for if It is oppressive to deprive an exhibitor of the relief afforded by
the code, how can it be argued that the code oppresses exhibitors?

How can the report contend on one hand thet the waters of the code are poisoned
with monopolies, and on the other hand that those who are not permitted to drink
its curative waters are sinned against?

Those who execute the code are required to contribute financially to its opera-
tion, but those who do not need make no contribution. By what moral con-
siderations does the report reach the conclusion that one should be able to escape
contribution to the operation of the very machinery the advantages of which he
seeks?

It is revelatory of the report thAt it seekst to protect the shirker and the slacker
and to aid him to get under the wire.
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We have seen that the report has a sympathetic arm for the one who squeals
about labor costs. It has a moist eye for the one who wishes to raise technical
objections on appeal to defeat a just claim. And now it raises an indignant and
tremulous voice for one who wants the fruit of the code but refuses to sow the seed
or plod the soil that makes it grow.

ia. RECOMMENDATIONS FOR A SPECIAL COMMITTEE

In tht comparatively few hours that the National Recovery Review Board
listened to a one-sided complaint, it formed opinions not only on all matters within
the code but even those omitted from it.

On such subjects as block booking, which have been the source of intense study
and literature for a number of years, the report states "this Board has certain
well-defined views" (p. 116). in this instance, however, its views are spared to
us, although judging by the profundity of its past recommendations one can only
express regret at having been deprived of this pleasure.

However, complicated machinery is set up for a commission to make further
report on these subjects omitted from the code, a commission which incidentally
assumes the indefinite continuation and participation of the National Recovery
Review Board itself.

And as the report benignedly ignores the decision of the circuit court of appeals,
which declares the practice of block booking to be legal, and indicates its own
impartiality on the subject by suggesting that if the commission to be appointed
does not report by August 1, 1934, a clause is automatically to be written into the
code which declares block booking to be illegal.

The omission of these subjects from the code was the result of careful consulta-
tion with the Legal Division of the National Recovery Administration, and upon
the advice of the Division of Economic Research and Planning.

The prejudgment on this subject and the sublime unawareness of the true
nature of the problems involved make unnecessary further comment.

14. CONCLUSION

There have been analyzed above, all of the recommendations made in the
report of the National Recovery Review Board.

It is highly pertinent that the great majority of these recommendations have
had nothing to do with monopoly or oppression on any group of the industry.
They were mostly individual trade policy provisions which could only remotely
have an effect upon the subject of unfair competition. In the substantial sense
of the word, the report is wholly deficient in specifying how the adoption or
operation of the code tends to promote monopoly or wherein such result would
follow from the adoption or operation of the code.

Waiving this jurisdictional matter, however, and examining the recommenda-
tions of the report on their merits, one finds that they are based upon-

1. Flagrant misinterpretations of the provisions of the code.
2. False unaworn statements of a few discredited complaining witnesses.
3. Misstatement and deliberate one in g by the courts.

4. Bias and prejudice of the boards members resulting from an ex part hear-
lig or from preconceived notions.

6. Sympathy for the "chiseler" and "kicker", who for selfish reasons seeks to
destroy the national recovery program.

6. Anticipated fears and forebodings actually disproven by past and present
conduct.

7. Ludicrous counter proposals which are completely oblivious to the reality
of the situation.

In the light of these considerations the comment of one of the members of the
National Recovery Review Board as quoted in the Baltimore Sun of May 8,
1934, appears moderate despite the virility of its contents.

Mr. John F. Sinclair, vice chairman of the National Recovery Review Board,
said:

"Not in my 25 years of business and research experience, during which time
I have been a member of many boards and committees of investigation, have I
witnessed such utter disregard for fair play or the basic facts as the National
Recovery Review Board under Clarence Darrow has shown, even in its open
hearings.

"Such an attitude in times like these is nothing short of tragedy
"I have opposed from the beginning the kind of sloppy, one-sided, half infor-

mation that is the foundation upon which the Darrow-Russell report has been
written."
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VI. THz ATTACK UPON THE DEPu Y ADMINISTRATOR

A. BACKGROUND OF DISPUTE

Symbolic of the report's hostility to the efforts of the National Recovery
Administration is its attack upon the Deputy Administrator. The deputy's
efforts brought the Industry's factions to voluntary agreement. Editorials in
the trade press expressed the admiration of the industry, from the "extra" in
Hollywood, the chorus in the theater, and the small theater owner, to the presi-
dents of the large producing companies, for his energies during the harrowing
months of negotiation.

His efforts caused the administration to put in his charge the formulation and
supervision of more than 100 codes in industries where conflicting groups seemed
i rreconcilable.

In the course of his labors he encountered many resistant forces, but with one
exception their violence was due to disagreement on specific clauses and not to the
ulterior purpose of blocking the submission of the code.

That one exception was a handful of so-called "unaffiliated exhibitors" and their
counsel, whose deliberate purpose it was to sabotage the code conferences. This
same group constituted the complaining witnesses before the National Recovery
Review Board. There strangely enough, their miserable intentions did not
handicap them. On the contrary, their misleading statements, as Indicated
previously, were exclusively adopted and formed the basis for the report.

The extent to which this group, including its counsel, went in its efforts to
obstruct the formulation of a code excited the attention of the entire adminis-
tration, including the President himself.

In the very early sessions of the code conferences this group placed upon the
record its program to the effect that it was not to be bound by any code. Because
it was not engaged in interstate commerce, and other shams since worn out,
It gave notice to the Deputy Administrator that it would participate in the con-
ferences "to protect its interests" but that it would not concede that it could
be bound by the President's program. At the very outset, therefore, this small
group was an irritant to all other groups including representative groups of
independent unaffiliated exhibitors in the industry which intended to make
their respective sacrifices as a contribution to the President's program.

During the weeks of conferences in Washington, this same defiant small group
did everything in its power to make impossible agreement amongst the con-
tending orces. One of its weapons was to slanderously Impugn the honesty and
sincerity of the Deputy Administrator, Vicious rumors, wholly unsupported
by even a shadow of suspicion, were spread. Notwithstanding, the Deputy
Administrator relentlessly moved forward despite the wracking harassment to
which he was thus subjected. Eighteen and twenty hours a day, including
Sundays, were spent under his direction by the representatives of all of the
groups, including this bickering group, to bring them closer together.

Newspaper headlines attest to the fact that it was predicted throughout the
industry that no voluntary agreement could ever be reached. Many conservative
observers said that only a miracle could bring together the hopelessly differing
groups. That miracle began to appear likely as the responsible elements in the
industry with commendable patriotism yielded their positions and self-interests
under the conciliatory but insistent pressure of the Deputy Administrator.

Then it was that the handful of complaining witnesses and their counsel (who
appeared before the National Recovery Review Board) resorted to a desperate
maneuver. They broadcast an alarm that a code might be agreed upon and asked
the various exhibitor units of their association throughout the country to flood
Washington with telegrams, addressed to the President of the United States, in
protest against the provisions of the code in an effort to block it. They stated that
100,000 telegrams to the White House would "do the job." To disguise the source
of this malicious attack they prepared many forms of protesting telegrams which
they sent to their representatives so that when these telegrams were received the
differences 'in their wording would lend credibility to their genuineness. Fortu-
nately, the mimeographed instructions and form telegrams fell into the hands of
the Administration.

All of these telegrams were acknowledged by the Administration and a number
of those to 'whom such acknowledgement was sent replied in surprise that they
had not sent any telegram. Thus it was proven not only that the origin of the
telegrams was faked but that names of senders were actually forged in order to
give the impression that there was protest throughout the country.



2020 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

On the basis of their destructive program these same obstructors made appeals
for funds to the exhibitors they so dishonestly represented. This was done under
the guise that moneys were needed to "protect" the exhibitors' interests. Many
innocent exhibitors succumbed to this scheme and were mulcted of large sums.
In the Detroit territory alone about $9,000 was collected by means of this racket.
When the scheme was exposed a number of its victims appeared at the office of
the Administrator in Washington and asked for assistance to get their contribu-
tions backG Undoubtedly the appearance of the complaining group before the
National Recovery Review Board was used by them as an excuse to request
further contributions.

Even the requirement of tact which a conciliator must always guard yielded to
the indignation which swept the Deputy Administrator and the National Re-
covery Administration at the revelation of these facts. The hoodlum who throws
bricks at windows is far more respectable than the hoodlums who attempted to
undermine the structure the President was rearing for the Nation.

In the meantime, this group of obstructors, having been exposed, attempted
to save their faces by walking out of the code conferences and raising the cowardly
cry that they could not obtain a square deal. Having walked out and quit the
conferences in the very last stages, they testify before the National Recovery
Review Board that they were not consulted, and the Board, hearing no contrary
evidence, and making no investigation, believes these statements and joins with
these unscrupulous forces to punish the Deputy Administrator.

When the code was finally drafted, this defeated group attempted to appease
its chagrin by passing a resolution charging bias and prejudice against the
Deputy Administrator. They were summoned to the Administrator's office in
Washington. The Deputy Administrator faced them and exposed them to the
Administrator.

The Administrator referred the charges to Col. Robert W. Lea, Assistant
Administrator for industry under the National Recovery Administration, who,
after full hearing of the complainants incidentlyy the same group which appeared
before the National Recovery Review Board) found that the charges of bias and
prejudice against the Deputy Administrator were unfounded.

At the hearing before Colonel Lea, all of the clap-trap presented to the Na-
tional Recovery Review Board was given in even greater detail. Colonel Lea
found the charges wholly unwarranted.

The National Recovery Review Board, listening to only one side, and without
any knowledge of the background of the controversy, found that the Deputy
Administrator "may be" prejudiced against independent exhibitors. The over-
whelming number of independent exhibitors in this country think otherwise.

Even the" Harrison's Reports", a trade paper of and for independent operators,
whose editor was with this group, states in an editorial:

"AU I can say is that Mr. Sol Rosenblatt knows the motion-picture industry
and its people thoroughly, and that all have found him to be intelligent, honest,
and understanding."

This Is a tribute from the independent camp. The obstructionists never
ceased their labors even after the code was approved by the President. They
instituted an action in the United States District Court against the members of
the code authority and the Deputy Administrator on the ground that the require-
ment of consent to the code without qualification was illegal.

The attorney for this group was the attorney in that suit. The complaint
requested that the provisions of the code be declared unconstitutional. That
suit, based on willful misconception, was discontinued.

The latest endeavor of this "wrecking crew" is its appearance before the Na-
tional Recovery Review Board.

s. THE RzPoRT's FINDINGS CONCERNING THE DEPUTY ADMINISTRATOR

1. The report states that there is testimony before it to the effect that independ-
ent interests were not consulted with reference to various drafts of the code.
The fact is that the Deputy Administrator spent at least 10 times more time with
the representatives of the unaffiliated interests during code conferences than the
National Recovery Review Board spent in all its hearings on the subject of the
Motion Picture Code. Day and night, into the early hours of the morning, the
Deputy Administrator met with committees and groups of unaffiliated independ-
ent producers, distributors, and exhibitors, Even Sundays were not excluded
from this schedule anti suggestions were submitted to him in person for approval.
He visited their hotel rooms and they came to his office.
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The report does not state whether the testimony given before the Board was
believed. Judging by its conclusion, it was. In any event, the testimony was
absolutely false.

The report further states:
"Of the many suggestions made by the independent exhibitors for provisions of

the code very few were adopted" (p. 80).
There is available the official printed record of the "exhibitor committee's"

proposals for clauses to be incorporated in the code. Actual computation from
this record reveals that 39 proposals were made in respect to matters of unfair
competition. Of these 39, 26 were adopted in the code as finally signed. Four

-were partially adopted and nine were rejected.
In other words, more than 76 percent of the proposals submitted by the inde-

pendent exhibitors were substantially adopted.
Despite this fact, the National Recovery Review Board reports that "very few"

of the suggestions made were adopted.
The report states that the Deputy Administrator, prior to his appointment, was

a practicing attorney, associated with another attorney "whose clients were and
are now engaged in the theatrical and motion-picture industry" (p. 80).

Although no conclusion is drawn by the report, the innuendo is that because this
attorney also represents, among his clients, two distributors, that the deputy
.administrator "may be" biased. Perhaps according to the Board, mere associa-
tion with a law office which represents, among other things, motion-picture in-
terests disqualifies an attorney from any position of trust.

It is the fact that the attorney, with whose office the Deputy Administrator
was previously associated, was noted for Its representation of independent and
unaffi listed interests as against the affiliated distributors and producers. It was
that. office which represented the plaintiff in the Singer ease in the Supreme Court
of New York, in which a small theater operator won an important victory and
made important law highly favorable to independent-exhibitor interests.

It is the fact that the Deputy Administrator is a graduate with honors of
Harvard College and of the Harvard Law School, a member in good standing of
the Association of the Bar of the City of New York, of the New York County
Lawyers Association, and of the American Bar Association. His practice in
New" York City concerns itself to the largest extent with the protection and safe-
guarding of the rights of independent and unaffiliated exhibitors, distributors, and
producers, so far as any motion-picture industry clients were concerned.

Upon accepting his position and responsibility with the National Recovery
Administration on July 14, 1933, he forthwith completely severed any and all
connection with his former law firm and since that time has devoted himself
exclusively to the National Recovery Administration.

It is submitted that the facts adduced in this comment should be sufficient in
themselves to any person who has taken the time or trouble to discover their
accuracy, that the Deputy Administrator instead of being possibly prejudiced
against the independent interests has undoubtedly been their protagonist.

The report in concluding that the Deputy Administrator "may be prejudiced"
states that one witness testified that the Deputy Administrator would not permit
him to make notes of what was going on at the meeting.

This hardly sounds like a serious charge upon which to found a recommendation
-of removal. Its bareness reaches skeleton proportions when the true fact is
revealed.

The attorney for the obstructionist group, described above, was at one time
a stenographer. An interesting reflection upon his own scrupulousness is his
distrust of others. During informal conferences he would surreptitiously scribble
shorthand notes of what was being said. Subsequently these notes would appear
as garbled and misquoted statements and when protest was made that these
quotations were maliciously inaccurate he would fall back upon his skill as a
stenographer and reveal that although no one had suspected it, he had taken
stenographic notes and could not be wrong.

Having learned of this contemptible procedure and having had the experience
of being willfully misquoted, the Deputy Administrator at a subsequent con-
ference directed that his secretary take stenographic minutes of the conversation
unless this attorney ceased to take notes surreptitiously. This reasonable and
rather patient precaution on the part of the Deputy Administrator is now turned
into a claim with which lie is charged.

It is interesting in this connection that Colonel Lea, having been informed of
this practice, was on guard, and at the conference with him, actually observed
,this attorney taking stenographic notes surreptitiously.
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The report recites that another witness testified that the Deputy Administrator
admitted he was biased against independent exhibitors (p 81).

Does it not challenge credulity that at a conference with independent exhibitors,
the Deputy Administrator would admit to them that he was prejudiced against
that class?

The Deputy Administrator denies any such admission. His frank statement
to the Administrator and to Colonel Lea of his opinions concerning the few indi-
viduals wjo composed this handful of obstructionists and who appeared to make
unwarranted and false charges against him is now tortured into an admission
against unaffiliated independent exhibitors as a whole.

The National Recovery Review Board, however, was able to exercise no dis-
crimination in selecting truth from brazen falsity.

It was fortunate that the National Recovery Review Board was not handed a
rubber $10 bill, now being hawked as a novelty on the street corners. It would
probably have accepted it as genuine currency.

The report mentioned these scraps of testimony but made no comment upon
its credibility or value. It carefully refrained from finding these matters as fact.
It contented itself with reference to the fact that some witness had made refer-
ence to the matter. Apparently these false and in many instances unimportant
pieces of testimony were recited to give color to the conclusion, which was unsup-
ported by any facts.

The conclusion of the Board to remove the Deputy Administrator is, however,
based on two specific charges stated at the very end of this section.

In the language of the report these two charges are:
"Because of the defiance of the Deputy Administrator of this Board, and

because of testimony to the effect that he is prejudiced against the independent
exhibitors, distributors, and producers in the industry * * o' (p. 81).

On what is the charge of defiance of the Board based? The minutes of the
proceedings before the National Recovery Review Board reveal the following
statement by the Deputy Administrator:

"Mr. ROSENBLAT. Let the record show that I am here voluntarily, that my
files are completely available, but I do not know what these proceedings are about.
I have heard no Dame mentioned except the name of Binsell and I have a file
with that name in my office -

"Mr. MASON (interposing). Mdt y the record show that he refuses to testify.
Mr. Russell Hard will you please tyke Lio stand?" (p.5 ).

Counselforthe Bard interrupted the statement of the Deputy Administrator-
charged that he refused to testify-and rudely placed another witness on the stand
to cut off any further statements.

The Deputy Administrator was given no notice of the hearing (p. 4). When he
appeared voluntarily nevertheless and stated that he was an Administration
member upon the code authority of the industry and desired to make a statement,
the following took place:

"Mr. DAROoW. How does that give you any right to speak at this time?
"DMr. iOSENsLATT. I believe that even this Board is required to observe a

semblance of what is popularly known as " due process of law", and it is in that
regard and prior to the time that I am to say anything here that I desire to be
heard * * * " (p. 3).

Subsequently the Deputy Administrator again appeared voluntarily before the
Board and offered to bring before the Board any file in his office "that you want
at any time, night or day" (p. 84). The record reveals that this offer was made

univoeally:
"Mr. MASON. You suggested the other day, I think, that you would let us

have all of the complaints.
"Mr. ROSENBLATT. Yes; they are still down there. You can have anything

you want at any time you want" (p. 84).
Despite this statement, the report charges that the deputy hedged on making

available his files (p. 81). The extraordinary and deliberate blindness of the
Board to the actual facts is accentuated by a letter sent by the Deputy Adminis-
trator to counsel for the National Recovery Review Board at the end of Its
first hearing. This letter was delivered in person and was received. In view of
the charge that the Deputy defied the Board it will be quoted in fuil:

NATIONAL RECOVERY Rzvxsw BOARD,MAC28194
- Willard Hotel, Washington, D. C.

(Attention of Mr. Lowell B. Mason.)
GENTLEMEN: With respect to your bearing on th6 Motion Picture Industry

Code, I beg to advise you that to date neither I nor any member of the Nations)
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Recovery Administration, so far as I know, has heard from your Board with
regard tl utilizing either the facilities or records of the National Recovery Ad-
ministration, although I have kept myself available both night and day since
Monday In order to be of service.

So far as I know, your Board has neither requested nor sought my report to
General Johnson, dated October 26, 1933, which carefully reviews all steps and
procedure in connection with the formulation of the Motion Picture Industry
Code and the reasons for my approval of the respective sections found therein.

Further, so far as I know, your Board has not requested any information con-
cerning the numerous legal decisions of record respecting the motion-picture in-
dustry, such decisions not only being the consent decrees secured by the United
Stats Government, but also the decisions of the United States Circuit Court
of Appeals and the decisions of the courts of Pennsylvania, Oklahoma, New York,
Washington, and the Supreme Court of the United States.

Further, so far as I know, your Board has made no effort whatsoever to learn
anything concerning the results which would have come to all branches and
divisions of this industry had there been separate codes for each of the three
separate divisions of the industry, and the results which have been achieved by
coordination of all divisions of the industry under a single code.

Further, so far as I know, your Board has neither made inquiry concerning nor
sought advices with respect to the actual operation of the code to date and what
has been achieved and accomplished for and on behalf of the smaller enterprises
in this industry even in advance of the actual functioning of the local grievance
and the local clearance and zoning boards provided for under the code.

I am advised that the regular meeting of the code authority of the motion-
picture industry has not been adjourned and will proceed at 10 a. in., March 29,
1934, at New York, as I directed the same to your attention on last Monday.

I have advised General Johnson that your Board has sought the attendance of
members of the Motion Picture Industry Code Authority at Washington the
same time and date.

I have also advised General Johnson of my willingness to appear before your
Board at its convenience to answer all material, relevant, and pertinent questions,
with the right on my part to make such statements as I may deem necessary with
respect to any of the subject matter addressed to me, and further with the right
on my part to be heard at the conclusion of all testimony which your Board may
adduce, and after I have a sufficient opportunity to study the record of all sueh
testhnony.

In the meantime, as I advised you on Monday, in my capacity as administra-
tion member of the Motion Picture Industry Code Authority and in the perform-
ance of my duties as such administration member, I must necessarily attend the
meeting of such code authority at New York City on the 29th, holding myself in
readiness as above stated to your convenience at any time.

I have no objection to your incorporating this letter into your record.
Yours very truly, SOL A. ROSENBLATT,

Division Administrator.
No answer to this letter orally or in writing was ever made even though the

Board met three times thereafter on the Motion Picture ode. The Board
ignored the offer of the Deputy Administrator to produce all of his files and "to
appear before your Board at its convenience to answer alI material, relevant and

prtinent quetions." Apparently the Board was determined to have nothing

b t a o n e - i dd h e a r n g .
To characterize its own refusal to listen to the deputy and to receive his files

as his refusal to give his files and appear before it is typical of the mental somer-
saults in which the Board indulges.

Even more acrobatic and audacious is the Board's utilization of its own error
as a basis upon which to charge the Deputy Administrator with "defiance."
It was the Board which was defiant of all the rules and principles of fair play.

It was the Board which was defiant of ordinary standards of accuracy in refer-rin to a record.
ven if it were to be assumed that the refusal of the deputy to testify when he

was not subpenaed or even notified to appear was a "defiance" such as warranted
his removal, there are no such facts in the record. The Board has transposed its
own refusal to listen to facts as a refusal of the deputy to give them.

Even more shocking as a statement without an iota of support is the second
charge upon which the removal is recommended-that is, that he "may be
prejudiced" against independent exhibitors.
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Analyses Issued by exhibitor-diatributor and producer groups reveal that the
independent operator obtained the major advantages of the code's provisions.
With the exception of those who testified before the National Recovery Review
Board, there is virtually unanimous agreement on this point.

To quote, the issue of Harrison's Reports dated February 17, 1934:
"I say to - (the attorney referred to throughout) just as I have said to

every exhibitor, that we went into this code proposition without a shirt and came
out of it ith something-with 25 reforms. One of the reforms is costing the
producers'millions of dollars-the 10-percent cancelation provision; and cor-
respondingly it saves the exhibitors millions of dollars."

The cancelation clause above referred to as costing the distributors and pro-
ducers millions of dollars and conferring this benefit upon the unaffiliated in-
dependent interests, was a concession obtained by the Deputy Administrator
from the affiliated groups. Furthermore, it was the Deputy Administrator who
ruled that this cancelation clause was to be retroactive and was to apply to
,contracts made long before the code went into effect.

Further proof that the composition of the code authority as approved by the
Deputy Administrator is not prejudiced in favor of the large interests, was its
App-oval of this interpretation by the Deputy Administrator.

Grievance boards have recently begun to function. Every decision emaanatlng
from them indicates their independence and their sympathetic consideration of
the small man's problem. As recently as May 11, 1934, the code authority
unanimously affirmed a determination of the Milwaukee grievance board in the
case of Saxe Amuement Management Corporaios v. Ashley Theatres.

The complaint in this came was made by an unaffliated independent exhibitor
Against a circuit of theaters and a major distributor on the ground that the circuit
of theaters had contracted for more pictures than the circuit actually required.
It prayed for an order directing the distributor and the circuit of theaters to
relinquish to him 80 pictures

The Board granted this relief, which, prior to the code, could not have been
entertained by any court-not even the Supreme Court of the United States.

For this complaint requested that a contract between two parties be abrogated
and that one of the parties be compelled to deliver a portion of its product to the
complainant who did not have a contract with it.

Against the fatuous prognostications of the report stand the real achievements
of the code machinery in affording relief to the small man.

C. CONCLUSION ON RECOMMZNDATSON AGAINST DEPUTY

The report recommends the removal of the deputy because of his defiance of the
Board and because he "may be" prejudiced.

There was no defiance and there is no prejudice.
The report even after distorting the minutes before it, was unable to offer a

word of justification in support of its charges. It is vacuous, unfair, biased, and
prejudiced, and does not even make a pretense that its conclusion was arrived at
upon any facts.

When the obstructionist group, described above, passed a resolution in Chicago,
making charges of bias against the Deputy Administrator, which were dismissed
by Colonel Lea, it also made another significant recommendation.

According to the press, it recommended the "hiring of a prominent Democratic
lawyer who has an in' at the White House" to protest on behalf of that group:

Contrasted with the farcical report of the National Recovery Review Board
are the following opinions which recommended approval of the Motion Picture
Code:

The Legal Division of the National Recovery Administration wrote as follows
to the Deputy Administrator:

"We have raised and discussed with you the various legal problems presented
in connection with the Code of Fair Competition for the Motion Picture Indus-
try, and understand that all points which we have raised have been fully con-
sidered. The draft which you have submitted to us today has been examined
and passed by the Legal Division.

"May we personally thank you for your cooperation and compliment you on
the solution which you have achieved for many of the difficult problems pre-
sented in the industry."

The Labor Adviser of the National Recovery Administration wrote the Deputy
Administrator as follows:

"In addition to the nuworous conferences in connection with the preparation
of the Code of Fair Comrtition for the Motion Picture Industry, I have made
a careful examination o" all of those portions of the code dealing with labor.
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have also been in contact with the official representatives of these several
labor groups. It is gratifying, in view of these facts, to advise you of my ap-
proval and endorsement of the code.

May I be permitted to make this personal comment: I have thoroughly
enjoyed my association with you as your Labor Adviser because of your con-
stant effort to secure all of the facts and to give full consideration to all phases
of the problems which were called to your attention."

The Consumers' Advisory Board wrote to the Deputy Administrator as follows:
"The Consumers' Advisory Board approves the above code (third revision)

and commends the mavner in which difficult and controversial problems have
been met in the code ,n now formulated."

VII. THE MoTIoN PICTURE CODE is NOT DEt'IONED TO PROMOTE MONOPOLIES
OR OPPRESS SMALL ENTERPRISE

There aro approximately 288 sections in the Motion Picture Code. Most of
them are intertwined with one another.

A fair idea of what Mr. Sinclair called the "sloppiness" with which the National
Recovery Review Board proceeded is the fact that the complaining witnesses
before it referred to only 8 of the 288 sections. Most of the references to
even these eight sections were inaccurate and misleading. Of the 399 pages of
unsworn testimony, taken before the Board only about 15 pages make reference
to sections of the code. The overhwelming portion of the testimony *as irrele-
vant to the hearing.

An exhaustive, scientific, and accurate analysis of the code, as contrasted with
the hop, skip, and jump method of the National Recovery Review Board-with
most of the hops and jumps left out-reveals the following (as recently analyzed):

There are 45 parts in the unfair trade practice provisions of the code. Of
these 45 parts, 26 were for the benefit of unaffiliated independent exhibitors,
distributors, and producers. Of these 26, 25 par ,;ranted them rights which they
previously did not have.

Of the remaining 19 parts, 16 referred to general rights and were not designed
to benefit specially any group in the industry. One part was for the benefit of
the large exhibitors, and two parts were for the benefit of distributors. These
two parts granted no rights to distributors which they did not previously have.
They merely codified existing law.

To translate these figures into percentages:
(1) Excluding general provisions which were not designed to benefit any

particular group in the industry, 89,5 percent of all provisions of the code were
for the benefit of unaffiliated independent exhibitors, distributors, and producers.

(2) Ninety-nine and nine-tenths per cent of these provisions gave rights to the
unaffiliated independent exhibitors, distributors, and producers which they did not
have prior to the code. t

(3) Four percent of all of the provisions of the code were for the benefit of dis-
tributors. No part of this 4 percent represents rights which distributors did not
previously have.

Even this mathematical picture of the partiality of the code to the independent
operator does not reveal the full protection which the code affords to small enter-
prises. These figures allow equal weight to each provision. If the number and
quality of the provisions were weighed, the balance in favor or small enterprise
would be even more striking.

Such provisions as those creating grievance boards and clearance and zoning
boards, granting 10-percent cancelation privileges, and limiting short subjects in A
proportion to features involved sacrifices by istributors and producers of hundred I
of thousands of dollars, in favor of the independent exhibitor.

The provisions of this code assure to small enterprises that which the National
Industrial Rccovery Act was designed to obtain for them.

SoL A. ROSENBLATT,
Division Administrator.

May 14, 1934.

(The following communications and exhibits submitted by Mr. Abram F.
Myers, chairman of the board Allied States Association of Motion Picture
Exhibitors, Washington, D. C., were ordered inserted in the record. Mr. Myirs'

communication and exhibits refer to a letter and exhibits received from Mr. Sol
A. Rosenblatt, division administrator, National Recovery Administration, pre-
viously placed in the record.)

119782-35----r T -- 7
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ALLIED STATES ASSOCIATION or MoTIoN PIcTUR EXHIBITORS,
Washingto, D. C., April a4, 195.

Hon. PAT HARRISON,

Chairman Commitee on Finance, United St4tes Senate,
Washington, D.C,

DEAR Sin: This communication is in pursuance of my letter to you dated
April 22 (a copy of which is annexed hereto marked "Attachment A") and my
conversation over the telephone with Mr. Johnston of your office. It is a reply
to the letter from Divisional Administrator Sol A. Rosenblatt dated April 12
which you Inserted in the record. Since Rosenblatt's letter contradicts sworn
testimony given in open hearing, it is submitted that this communication should
also be included in the record to the end that the committee may make a full
and accurate report on the facts as contemplated by Senate Resolution No. 79.

I. Standard contract.-Rosenblatt is correct in saying that the code provision
requiring a standard form of contract was supported by all factions. The form
prescribed was, however, agreed to by representatives of producers and exhibitors
in 1932. Rosenblatt blasted all hope of realizing this reform by rejecting the
exhibitors' proposal to make use of the form mandatory and by allowing the
producers to write in all manner of "deals" in the schedule to the contract. Not
only have the producers availed themselves of this loophole but they are openly
flaunting the mandatory requirements of the code. As pointed out in the letter
from Mr. Yamins (included as a part of my testimony), this disregard of the code
provision in question, and the serious consequences thereof, have been called to
the attention of Rosenblatt's code authority which has steadfastly declined to
act In the matter. Rosenblatt, as Divisional Administrator, and as the adminis-
trative representative on the code authority, is perfectly familiar with this situa-
tion and has done nothing about it.

II. Burkan'8 connection.- Rosenblatt's flat statement that Nathan Burkan
had nothing to do with the drafting of the code as approved by the President
calls for further details concerning the negotiations leading up to the presentation
of the first draft of code by Rosenblatt early in October 1933. Prior to the time
that Burkan became active in the matter,' Rosenblatt ,mas most considerate of
the exhibitor representatives and repeatedly assured them that the code would
remedy many of the outstanding abuses in the Industry. When Burkan became
active there was a noticeable change in the attitude of Rosenblatt in his treat-
ment of the exhibitors and he would argue for the producer point of view in all
discussions. Our reasons for believing that Burkan, attorney for the "big
eight," either wrote or unduly influenced the writing of the code are not based
solely on the fact that lie Aas formerly Rosenblatt's employer, but rather on the
extraordinary privileges granted and deference shown to him by Rosenblatt
during the discussions.

The producers' committee and the exhibitors' committee never met in joint
session, although the code affected their relations vitally. The exhibitors met
in a basement room in the Mayflower Hotel, the producers upstairs. Rosen-
blatt presided over the exhibitors in the daytime and met with the producers at
night. Burkan not only participated in the exhibitors' discussions but also
attended the meetings of the producers. When Rosenblatt presented his first
draft of code to the exhibitors, who were waiting in breathless suspense, it was
noted that copies were not delivered to the producers. This was noted by news-g aper men and was the subject of comment in certain trade papers. If'Rosen-
latt drew the code as he claims he did, there must have been as much anxiety

among the producers as to its contents as among the exhibitors. Apparently,
however, they were well acquainted with its contents.

Later I will review the provisions of the code and show the subtlety with which
provisions which ostensibly favor the exhibitors actually are meaningless or else
favor the producers.

III. How the code was signed.-Rosenblatt challenges the testimony of the
undersigned that the code was signed in secret and was a minority code. His
claims are refuted by the fact that the four representatives of this association,
having by far the largest membership of any trade association in the industry
were not invited to sign, were not notified of the time and place of signing, and
all inquiries addressed by this association to National Recovery Administration
as to the status of the code tween October 31 and November 27, 1933, were
utterly ignored.

The complete refutation lies in the Statement of Assents to Code Delivered to
President, marked "Exhibit No. 3", which now comes to light for the first time.
There are 42 signatures. The "big eight" are represented directly by 17. Ed
Kuykendall signed for the Motion Picture Theatre Owners of America, claiming
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4,819 theaters. He also signed for his own theater and for the Comerford chain, a
member of M. P. T. 0. A., thus showing further duplication. Charles L. O'Reilly
signed for the Theatre Owners Chamber of Commerce of New York City, an
organization from which virtually all independent exhibitors had previously
withdrawn to form the Independent Theatre Owners Association of New York,
leaving only affiliated chains as members-a further duplication of Kuykendall's
claims. The few individual exhibitors do not swell the number appreciably.
Not a single representative group of independent exhibitors is contained in the list.

Now, let us look at the list of "endorsers" who, according to Rosenblatt, wired
their endorsements:

Here the same duplication obtains. The Picq uet, Lightman, Bromley, Sol
Gordon, Fitzgerald, Miller, Berinstein, Richard, Wehrenberg, Harrell, Brylawski,
Hoblitzelle, and Clark signatures are duplications of the Kuykendall or other
'big eight' signatures.

This leaves only Kuykendall as even claiming to represent any representative
number of theaters. In the case of Youngclaus v. Omaha Film Board of Trade the
methods by which Kuykendall's M. P. T. 0. A. is financed were fully developed.
It receives an allowance from the affiliated chain theaters through the producers'
organization of which Will Hays is president. In the case of Quittner v. Para-
mount the executive secretary of M. P. T. 0. A. testified that the organization
consisted mainly of producer-controlled theaters and derived most of its revenue
ro m this source. This testimony has been supplied to National Recovery Admin-
stration and doubtless is well known to Rosenblatt. Therefore, Kykendall is not

a representative of independent theaters but of producer-controlled theaters.
Not only that, but he was not authorized to sign for many of his regional units

which undoubtedly were included in the figure of 4,819. As shown in my testi-
mony head no authority to sign for the then largest M. P. T. 0. A. unit (eastern
Pennsylvania) or its next largest unit (Wisconsin). Neither he nor Martin Smith
had authority to sign for theM, P. T. 0. of Ohio and the endorsement of the latter
doubtless represented his own theaters and not those of the members generally.

The conclusive evidence of this is that since that date, and in protest against
Kuykendall's activities in behalf of the producers, the independent exhibitors
formerly belonging to M. P. T. 0. A. units in eastern Pennsylvania, Wisconsin,
southern California, Georgia, Florida, Tennessee, Alabama, and the District
of Columbia have withdrawn and organized new and strictly independent asso-
ciations. Most of these have joined Allied States Association; the others are
cooperating fully and are contemplating joining. The following is a telegram
just received from the Wisconsin association:

"Wisconsin Independent Theatres Protective Association representing all
independents in distributing territory request you represent it before Senate
Finance on code. Also endorse Allied's plan to amend or alter code."

IV. Assents subsequent to approval by Predident.-The facts in reference to the
manner in which written assents were obtained are given in the testimony of
the undersigned and in the verified bill of complaint in the Congress Theatre case,
which was deposited with the committee as a physical exhibit. In addition, we
have received the following copy of a telegram from the southern California exhib-
itors to Senator Barkley, which came wholly unsolicited, and illustrates how
even the modified assents were obtained:

"We wish to correct misleading information you have on voluntary acquies-
cence of independent exhibitors in signing motion picture code. Such is not
the case. Exhibitors were threatened that they would have to comply with
code whether they signed or not. Furthermore that they could not file com-
plaint before the board if they did not sign. Were it not for'the above facts
overwhelming majority independent exhibitors would not sign code because it
was lopsided agreement dominated by big producers. After approximately 2
years we do not even have equitable zoning and clearance in this territory."

Numerous inspired rumors from anonymous sources were circulated to the
effect that theaters which did not assent could not exhibit films containing the
"blue eagle." Also that theaters would have to pay code assessments whether
they assented or not and that they might as well assent and thus qualify to file
complaints. These methods are being continued by the producer-controlled
code authority to coerce exhibitors into paying such assessments. The following
is qioted from the "Second Notice of Assessment Due for First Half of 1934":

Your attention is called to a resolution unanimously passed by the Code
Authority of the Motion Picture Industry on April 6, and approved by the Ad-
ministrator on April 13, 1934. The resolution follows: *
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"Resolved, That upon the failure of any person engaged in the exhibition of
motion pictures to pay to the code authority the amount assessed against the
theater or theaters of such persons as hereinabove provided within 30 days after
the receipt of notice of such assessment and the amount thereof, unless a local
grievance board shall unanimously recommend that such 30-day period be ex-
tended, such person shall refrain from exhibiting in the theater or theaters of such
person, any motion picture to which is attached or made a part thereof, the in-
signia (blui eagle) of the National Recovery Administration, and any exhibition
of any motion picture in violation of this resolution shall be deemed a violation of
the Code of Fair Competition for the Motion Picture Industry."

Inasmuch as all films carry the National Recovery Administration insignia this
amounts to a threat to put out of business any exhibitor failing to pay the assess-
ment.

V. The Johnson-Richberg interpretation.-Rosenblatt lifts the onus of this queer
proceeding from General Johnson and places it upon the President. As to this,
we have no information beyond the newspaper accounts that Will Hays led his
"big eight" both to the White House and to General Johnson's office. Of course,
this does not contradict the fact that the beneficent provisions of the Executive
,order were emasculated by an order signed by General Johnson. If Rosenblatt's
purpose was to show lack of diligence on our part in protecting our interests at
the White House, we can only reply that we protested to Secretary Early and
sought an interview for a small delegation of exhibitors similar to that granted
Will Hays, and that no acknowledgment was forthcoming. In order that the
record may be complete, a copy of the letter to Mr. Early is annexed as "Attach-
ment B."

Rosenblatt then goes on to say that notwithstanding the interpretation in
W uestion, decisions of the code authority have in fact been reviewed by the

ational Recovery Administration. By thist I take it, Rosenblatt means that
he has reviewed these decisions. Obviously, if he reversed a decision in favor of
the "big eight" they could claim with reason that he was without authority under
the ruling of his superior. But appeals to Rosenblatt carry no reassurance to the
independent exhibitors. The mischievous part of the Johnson interpretation is
that it prevents a peals to the Industrial Appeals Board. The committee
heard from Father Ryan, of Catholic University, about the few appeals taken by
small business men to his Board, Let us consider what happened when a New
Jersey exhibitor, represented by Attorney General Wilentz as counsel, noted an
appeal to this Board in a case. Rosenblatt objected to the jurisdiction of this
Board under General Johnson's interpretation, and the Board very timidly set
down the case for hearing, not on the merits, but on Rosenblatt's objection.
It would be worth the effort for the Finance Committee to get the facts in refer-
ence to this proceeding directly from Attorney General Wilentz.

The essential fact is that the Industrial Appeals Board, created to hear the
complaints of small business men, is not open to the independent motion picture
exhibitors.

VI. Make-up and acts of code authority.-No substantial defense is offered to
the charge that the code authority and the quasi-judicial local boards were
packed in favor of the "big eight." Unanimity of action by the code authority
meant only that the independent representatives, always outvoted, went along
with the majority in the early stages in deference to the expressed wish that the

edings be not marred by open divisions. This does not mean that a losing
Rrohe wanot waged. One fact having an important bearing on the dominance of
the "big eight" is that they elected one John C. Flian, a former "big eight't
employee, as executive secretary of the code authority, and in most instanceselected the secretaries of the Hays film boards of trade as secretaries of the local
boards, thus placing all control over the records, statistics, and information in
former employees of the "big eight."

Based upon these facts and our experience to date, we do not accept the datafurnished as to the number of assents, the number of cases heard, andthe results
thereof, nor the manner of voting. All are contrary to the understanding and
belief of a majority of informed exhibitor leaders and doubtless are subject
to all manner of analysis, explanation, and qualification. I repat my belief,
based on wide association with exhibitors in this association, that few if any

exhibitors have received any adequate relief under the Motion Picture Code.
VII. Provisions of the code analyzed.-Rosenblatt has attached to his letter his

reply to the findings of the Darrow Review Board, including a summary of the
provisions of the Motion Picture Code. This summary gives a distorted impres-
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sion of the value of these provisions to the exhibitors. It, therefore, is necessary
to briefly analyze these provisions to show either that they are utterly inconse-
quential or else actually favorable to the producers.

A. DISTRIBUTORS

1. Threatening to build.-This would have been valuable during the period
when producers were building and acquiring theaters. The producers refused to
support such a provision at the Trade Practice Conference in 1927. It is now
being violated by one of the "big eight" in Chicago.

2. Distributor's employee having interest in theater.-Only one instance of the
thing at which this provision is aimed has ever come to the attention of the under-
signed. It is not aimed at a general practice. It may prevent the inauguration
of such practice, but it really is "widow aressing."

3. Substitutions.-This is in reality a contraction, not an expansion, of the rule
of law that a man. may not be compelled to accept and pay for something different
than that which he bought. Moreover, the producers do not give sufficient dis-
tinguishing data to enable an exhibitor to detect a substitution.

4. Nontheatrical accounts.-With the bona fide cooperation of the producer-
distributors this might have been helpful in the limited number of cases where'
exhibitors are subjected to nontheatrical competition. However, the onus is
cast on the exhibitors of creating ill will by opposing the serving of such accounts
before the local boards, and the boards refuse to deal with blanket complaints.

5. Short subjects proportionate to feature.-At the Trade Practice Conference
the producers pledged themselves to the following clear-cut, honest undertaking:

" Newsreels and short subjects will not be included in any block with features,
and the lease of newsreels or short. subject blocks shall not be required as a condi-
tion of being permitted to lease feature blocks or vice versa."

This undertaking was ignored as the Federal Trade Commission had no power
to enforce it. The exhibitors during the code proceeding submitted a provision
which would cut out the practice by the roots. The provision in the code permits
the forcing of shorts to the full extent of an exhibitor's playing time and recognizes
and legalizes the practice. Moreover, it is so worded that it can be easily evaded.

6, Checking receipts confidentil.-The exhibitors sought to secure a provision
which would prevent the use by the producers of a joint checking service. This
Rosenblatt denied. The provision in question expresses the pious hut futile hope
that these joint agencies will not reveal the confidential information gained from
an exhibitor to any principal other than the one immediately affected.

7. Fraudulent transfer by distributor-There is no penalty attached to a
fraudulent transfer by a distributor. But consult division E, part 4, p. 247 of the
code to see what happens to an exhibitor who makes an alleged fraudulent
transfer

S. Adjustment of average price contract.-This is one of the most fraudulent
provisions in the code. It covers a practice which does not and never has pre-
vailed. The exhibitors submitted to Rosenblatt a provision which covered the
dishonest practice of dividing the blocks into certain price groups and then
allocating pictures to the high-price groups and leaving the inevitable deficiency
in the low-price groups. Although this was fully explained to Rosenblatt, lie
ignored the exhibitors' effective provision and adopted the meaningless clause
submittedd by the producers.

9. Designating special days of the week.-The provision grants no effective or
substantial relief and merely recognizes and legalizes the practice. The provision
that play dates shall not be designated for flat-rental pictures is comparable to
that noted in the preceding paragraph and is the joke of the industry.

10. Withholding features because of a breach of short subjects.-This alleged boon
to the exhibitor only comes into play if the exhibitor has signed the optional
arbitration clause of the standard exhibition contract. In that case he can, of
course, be compelled to make up his arrearages in shorts. The two clauses are
mutually destructive and there is no benefit for the exhibitor.

11. Offer of additional feature.-This provision can be evaded by the simple
expedient of putting too high a price on the picture in offering it to the exhibitor
entitled to receive it.

12. Fire regulations-No comment necessary.
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B. EXHIBITORS

1. Rejection under selective cotract.-Clauses similar to this were negotiated
with the producers in 1930 and 1932 but were not make effective. It may prove
of benefit where a subsequent-run exhibitor is short on product, but he will lose
first-run exploitation.

2. Overbuying.-This is a rehash of rule 14 of the trade practice conference
rules, whicl never was observed. To be effective it must be enforced by public
authority. Experience under the code to date has brought only sporadic and
inadequate relief. The danger is that prosecuting officers may take the position
that an exhibitor should first pursue his remedy before the producer-controlled
grievance boards,

3. Rebates.-This is for the benefit of the affiliated first-run theaters. Under
this admissions of 'subsequent-run independent theaters can be and are regulated
in the interest of prior-run producer-owned theaters. The boycott provision
enables the producers to terrify the independents into acquiescence by threatening
to cut them off from all pictures. The producers have long desired a provision
like this. It gives them absolute power to control admission prices in all theaters.
They are now preparing to make use of the clause to knock out all 10- and
15-cent admissions, raising the minimum to 20 cents.

4. Fraudulent transfer by exhibitor.-This was commented on in connection
with paragraph A-7. For the history of attempts by the producers to compel
exhibitors taking over theaters to assume the contracts of their predecessors, see
United States v. First National (282 U. S. 44).

5. Advertising by subsequent-run exhibitor.-This is for the benefit of the prior-
run affiliated exhibitors, since a majority of the big first-run houses are operated,
directly or indirectly, by the producers. It is decidedly unfair and oppressive
so far as the subsequent-run independent exhibitors are concerned.

6. Interference with exhibitor's lease-This was introduced into the exhibitors'
code committee by Mr. Burkan, acting, in this instance, as attorney for the
Skouras Bros. who operate a chain in affiliation with Fox. It is of doubtful value
and still more dubious legality.

7. &zhibition before dawn.-Admittedly this is for the benefit of the distributors.

C. DISTRIBUTORS AND EXHIBITORS

1. Standard optional contract-This form of contract was negotiated with the
producers in 1932 but was not put into effect. The producers ever since the
decision in the Paramount case, supra have been anxious to have a standard
contract with an arbitration clause. The exhibitors were anxious to gqt certain
changes in the form then in use. The optional standard contract was a compro-
mise on the part of all concerned. Its adoption is of equal interest to all con-
cerned. But the requirement that it be used is not being enforced.

2. Arbitration under contract-The comments in reference to the preceding
paragraph apply here. The system provided is fair and is of equal benefit to
all concerned. It is a part of the contract and no credit goes to the code.

3. Inducing breach of contract.-This is of equal benefit to producers and
exhibitors. It is another make-weight of no substantial value.

4. Obtaining advantages by gifts.-This provision also is of the ho-hum variety
and the same comment applies.

5. Disclosing box-office receipts for publication.-This clause is being ignored.
6. Ten-percent cancelation.-Its intended purpose was to still the cry against

compulsory block booking. Had it succeeded the price would have been cheap
indeed. Put it affords no solution of the problem. There is some indication
that the producers will be willing to up the percentage a little in a further effort
to stem the flood of criticism. The producer-controlled Motion Picture Theatre
Owners of America have just gone on record as favoring a 20 percent elimination
right. It is unthinkable that the:, would have done this without the prior
consent of the producers. It is obvious that, even if the right is enlarged, the
hampering restrictions of the provision would have to be omitted if it is to be of
any substantial value.

D. ORIeVANCE AND ZONING BOARDS

These provisions of the code have been so fully discussed that nothing needs
be added at this point beyond saying that th- grievance boards have been
clothed with no power to make binding decision u, favor of the exhibitors but
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under the boycott provision can put an exhibitor out of business; and that the
clearance and zoning boards are what the producers have long sought but have
been deterred from obtaining by the salutary provisions of Sherman Antitrust
Act (see Youngclaus case, sura).

E. BLOCK BOOKING

This subject has been so thoroughly covered that time will be taken only to
describe the encouragement held out by the National Recovery Administration
that the matter would be covered in the code and to answer a few prejudicial
statements incorporated in the producers' brief.

Rosenblatt made it quite plain at the general meeting in New York in August
1933 (before Mr. Burkan made his appearance) that something would have to be
done about block booking. That is the distinct recollection of exhibitors who
heard him on that day.

As early as September 1933 a joint Department of Commerce and National
Recovery Administration planning committee worked out a model code for all
industry that by actual name specified the practices of "block booking" and
"tving T' among the unfair practices.

Later another model code was issued which omitted specific reference to "block
booking" but contained, instead, the word "coercion" as applying to the forced
sale of one article in order to purchase another.

Subsequently this last-mentioned model code was withdrawn and on November
6 another was made public in which the reference to coercion was amplified to
include both the forced "sale" and "lease" of articles.

All of these definitions cover squarely the practices of block booking-i. e.,
compelling the exhibitor to buy pictures which are unsuitable and which he does
not want in order to acquire those which are suitable and which he must have
for the proper conduct of his business.

It is respectfully submitted, therefore, that the exhibitors were warranted in
believing that the National Recovery Administration would contribute something
to the solution of the block-booking problem.

As to the effects of block booking we refer the committee to the testimony of
the undersigned; also to the brief prepared by this association for the use of the
House Committee on Interstate and Foreign Commerce, a copy of which has
been filed with the secretary.

VIII. Provisions which are monopolistic under decisions of the courts.-
A. Clearance and zoning boards.-" Clearance " Is the time that elapses between

the showing of a film in a first-run house and its exhibition in a subsequent-run
house.

The major producers through control of the films and their close association
in the Motion Picture Producers and Distributors of America (Hays' association)
have in some cases imposed clearance in favor of producer-owned houses and
against independent houses of from 1 year to 18 months in time and for upwards
of 50 miles in area.

This is done to compel the public to patronize the high-admission, first-run
houses in order to see pictures while they are fresh. The imposition of unreason-
able protection not only is calculated to dive the independent theaters out of
business but is unfair to the public.

The Attorney General has several times interceded in behalf of the independent
theater owners and has enjoined unfair and unreasonable protection schedules in
Chicago and Los Angeles.

Moreover, the exhibitors have brought suits to defend themselves in such situa-
tions, the case of Youngclas v. Omaha Film Board of Trade (60 Fed. (2d) 538),
being typical. Numerous such proceedings are now pending.

The exhibitors, therefore, have legal rights which, under the code, are com-
mitted to these producer-controlled tribunals in which the division, based on
interest, is 4 to 2 against the subsequent run theaters.

The clearance and zoning schedules framed by these boards are made binding
on all exhibitors and are, of course, exempted from the antitrust laws, and the only
recourse for an exhibitor is an appeal to the code authority ii which the majority
in favor of the producers will be even greater.

-We respectfully submit that it is not a proper function of the code to transfer
the adjudication of the legal rights of the exhibitors from the courts to tribunals
in which persons having an antagonistic interest cast the deciding vote.
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B. Local grievance boards.-The code also provides for local grievance boards
to hear and determine complaints of certain classes of trade abuses, such as the
overbuying of films, in which the producers also have a clear-cut majority.

These boards have no power to enforce their decisions, which are not tinde
binding hence the hope of relief from this source is very faint.

The danger is that since the abuses are mentioned in the code, and these tribu-
nals arq erected for airing them, the courts will hold that the code has the force of
law and establishes an exclusive remedy, and the practices will be exempted froln
the antitrust laws and the protection which the exhibitors now have will be with-
drawn.

C. The producers have many times sought to fix admission prices by clauses in
exhibition contracts under which they lease their films to the exhibitors. The
exhibitors have resisted these attempts particularly in cases where the pictures
are played on a flat rental basis as distinguished from a percentage arrangement.

The code confirms this right in the producers-distributors:
"No exhibitor shall (a) lower the admission prices publicly announced or

advertised for his theater by giving rebates in the form of lotteries, prizes, reduced
script books, coupons, throw-away tickets, or by two-for-one admissions, or by
other methods or devices of similar nature which directly or indirectly lower or
tend to lower such announced admission prices and which are unfair to competing
exhibitors, or which deceive the public; or (b) fail at all times to maintain the
minimum price of admission specified in any contract licensing the exhibition of any
motion picture during the exhibition thereof. This section shall not be deemed to
prohibit exhibitors from reducing or increasing their admission scales as they see
fit, except as may be prohibited by exhibition contracts." (Italics ours.)

In addition, the code provides that a violation of the price restrictions shall be
punished by a boycott:

"In case any exhibitor is found after notice and hearing by a local grievance
board, provided for in this code, to have violated any provision of this part, and if
such local board shall on account thereof declare that such exhibitor shall not be
permitted to license the exhibition of any motion picture unless 0,c exhibitor
ceases and desists from such violation, the local grievance board shall have power to
direct that distributors of motion pictures shall refuse to enter into license contracts for
the exhibition of their respective motion pictures by such exhibitor and shall refuse to
make further deliveries of motion pictures to such exhibitor under existing
license agreements if the exhibitor refuses to cease and desist." (Italics ours.)

This form of boycott has been expressly condemned by the United States
Supreme Court in Paramount v. United States (282 U. S. 30).

The producers are closely allied through the Hays' association, and dominate
the boards, so that the effect of the foregoing is to vest in a small group of men
absolute power and control over tie admission prices of all theaters. This, we
submit, is price-fixing vith a vengeance.

The danger to the public from these provisions will be more readily appreciated
if considered in the light of the facts of the industry. The major producers own
theaters which they operate in competition with th~e theaters of other producers
and the independent exhibitors. The prod ricer-controlled houses are generally
the so-called "de luxe" first-run theaters in the downtown sections of the larger
cities. The independent houses are for the most part located in the residential
districts of the cities and in the small towns. They cater to the "family trade."

The producers have an incentive to boost the admission prices of the inde-
pendent theaters so as to regulate the extent of their competition with the pro-
ducer-owned houses. They also desire to boost admissions in the hope that such
action will pave the way for increased film rentals. This has already been done
in and around Dallas, Tex.

The substance of the foregoing was contained in the protest sent to the President
at Warm Springs prior to his approval of the code as testified to on page 2993 of
the mimeograph transcript.

IX. Rosenblatt's reply to the Darrow repor.-Rosenblatt has seen fit to incor-
porate his lengthy reply to the report of the Darrow Review Board which recom-
mended his removal. 'Much of the material contained in this reply is irrelevant
to the testimony of the undersigned and calls for no comment. However, the
reply and its treatment of the witnesses who dared testify before that Board are
revealing and should have the attention of the committee. Although (as pointed
out in attachment A) Rosenblatt refused to take the stand and testify, he availed
himself of the opportunity to compose this lengthy screcd, which in its references
to some of the witnesses borders on the scurrilous, and have it broadcast with the
imprimatur of the National Recovery Administration.
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In considering this remarkable document the committee should bear in mind
that Rosenblatt was saddled upon the exhibitors, that he does not have their con-
fidence and that despite his obvious (and admitted) bias against the greater part
of the'Independent exhibitors he is the sole representative of the Government in
the code authority which wields power of life or death over the business and
fortunes of these exhibitors.

There is no partisanship or animus behind the determination of the independent
exhibitors that the facts in reference to the Motion Picture Code shall be fully
uncovered. They had hoped for an investigation by a body that would send for
books and records and make an affirmative, aggressive inquiry. An inquiry
dependent upon volunteer witnesses who must suffer vituperation as the price of
their brashness cannot, perhaps, resolve all the issues raised. But your commit-
tee can and should provide for an end to the situation herein revealed and provide
for the writing of a fair code.

The committee should go further and recommend that the new code be written
under conditions that are beyond reproach. The resolutions adopted by the
various exhibitor organizations requesting a congressional investigation of these
matters recited that the end to be writing of a new code under
the eye of a fair-minded and deputy adnul olr. This has led some
of our leaders to suggest th e add to the recommendatioW*4eretofore submitted
a proposal that, begin with the new bill, all such officer? appointed "by
and with the advice consent of the Senate."

Respectfully sub ted.

Chairman of t Board.

! ( I .js- APRIL 22, 1935.
THon. PAT HA R!SON, APRIL 22, 95

Cluuirma Committee on Fineectenat

DEAR Sue There h n a hi on, . .
Da, SZR rTof develop mts sin my a pe nce

before your committee l w ch iake it y suppleme my
statement i certain p icul a1. No con iw 0 molwn my testimony Mr.
Melvin Albe made a teme A behalf *t independent Theatre ers
Association o New Yor Cit An terch e t Mr. Albert and rtain
members of e comma eaves t re t to the relat nehip
between his anization and ours c ai an nsibility r Mr.
Albert's state it. The 1 T 0 A a4Mew ftYork ty is co sed of i epend-
ent exhibitors a they are gen 0'ppost to th 6ode. ut they ar engaged
in a labor control rsyy 11 ieh ur mepirs have
no connection an ith which tto t sh to b entified.

The company un sponsored by the : T. 0. A. bears the n e "Allied";
but it was not forune and never has had any connection wit is association,
and we wish to guard iuinst any confusion growing out ie similarity in
names.

While the labor provisionslP .Motion Pictur are open to question
because they make all other unioir o those affiliated with the
American Federation of Labor, going further in this respect than any other code,
this association has not contested those provisions and has at all times counseled
its members to observe strictly the labor provisions and believes that they have
done so.

2. Rosenblatt's brief.-We are informed by the trade press that Divisional
Administrator Sol Rosenblatt instead of appearing and testifying under oath
subject to cross-examination, has filed a "brief" with the commiittee denying all
charges made against the Motion Picture Code.

Rosenblatt employed the same tactics before the Darrow Review Board.
Called to the stand, he refused to testify, and insisted on haranguing the Board.
He then told the Board he would have to obtain General Johnson s permission
before testifying and promised he would obtain this permission as soon as possible.
He never returned. The Board asked the Rosenblatt-appointed code authority
to appear and they refused. I

I hold no brief for the Darrow Board and do not know how they conducted
their investigations of other codes. But the foregoing Is a complete refutation
of General Johnson's charges of unfairness so far as the Darrow Board's report
on the Motion Picture Code-is concerned. , , I 1 -1 1,,
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After the testimony had been closed a brief appeared from some mysterious
source, bearing the names of the "big eight" of the Hays' association, but dealing
with matters supposedly known only to Rosenblatt and tinctured with all the
animus and malice which he harbors against the independent theater owners.
Then as now it was attempted to slip the ex parte statements and arguments into
the record without serving a copy on representatives ,f the exhibitors. However,
a copy was obtained and a complete answer Was filed and so the stratagem was
spoiled. I

We, of course, have not received a copy of the brief filed by Rosenblatt with
your committee, but from the excerpts in the trade press enough appears to dem-
onstrate its tenor and quality.

We protest against the incorporation of this brief in the record, or its considera-
tion by the committee, unless a copy is furnished us and our reply is printed along
with the brief. After all, Rosenblatt is attempting to controvert formal testi-
mony with an ex parte "brief", and those responsible for such testimony are
entitled to analyze and refute it for the benefit of those who may be called upon
to consider it.

If the Rosenblatt brief is not going into the record, and is to be treated merely
as a personal appeal to individual members of the committee, we will present
members of the committee with an informal answer, based on the trade-paper
excerpts.

We would be pleased to have your advice at your earliest convenience.
Yours very truly, ASRAM F. MYEns.

ATTACHMENT B

NEw YORK, N. Y., December 10, 1933.Mr. STEPHEN T. EARLY,

Secretary to the President, Washington, D. C.
DEAR STEVE: This is going to be a disagreeable letter from the standpoint of

yourself, your chief, and some of your associates. If I were in your place I would
prefer hearing these things from someone trying to perform a friendly service
than to have them fester and finally break out in antagonistic quarters. If I
am wrong, score it as an error in trying for an assist and that will be that.

The motion-picture business, as you know from your experience, is the world's
most gossipy industry and at the outset of the code proceedings the "wise guys"
freely predicted that the outcome would be to give the major producers that
domination over the exhibitors from which they had been thwarted by the anti-
trust laws.

As reasons they cited the following alleged facts:
1. The newsreel is a valuable medium of publicity and the Administration will

want to sew it up.
2. H. M. Warner made one of the largest single contributions to the Democratic

campaign fund and will expect a quid pro quo.
3. Frank Walker, treasurer of the national committee and the holder of a re-

sponsible position in the Administration, was an officer of the Comerford (Para-
mount-Publix) circuit of theaters and cooperated with the lays' office in exhibitor
matters.

4. Solomon Rosenblatt, appointed deputy administrator for amusements, was
an employee of Nathan Burkan, motion-picture lawyer, in some way connected
with the Loew-M-G-M Co. and was, therefore, "hand-picked."
5. No. 4 was strengthened by the fact that Mr. Burkan participated in the code

proceedings as attorney for the producers, more especially Loew-M-G-M.
6. Mr. McIntyre and yourself were former newsreel men, representing Pathe

and Paramount, respectively, and would see that our case was not presented at
the White House after we 'had been kicked around by the National Recovery
Administration.

7. General Johnson's executive assistant and guardian of the outer chamber,
Miss Robbins, was a former employee of R-K-0 lent by that company to the
Democratic committee.

8. Assistant Administrator R. W. Lea was formerly an official of a Chicago
bank that lent . lot of money to Paramount-Publix a few years ago and was sup-
posed therefore, to be interested in the last-mentioned company.

9. harold Phillips, a former newspaper man employed by Will I. Hays, had
virtually taken charge nf publicity matters in Hosenblatt's office, where he spent
the most of his time and assumed an air of importance and authority.
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Our confidence in the. President, as well as in the correctness of our position
was such that we paid no attention to sniping (at least, I did not) and we coos-
erated with the Deputy Administrator up to the point where he drafted a code
which conferred on the major producers the power to put the theaters we represent
out of business. A mass meeting of exhibitors was called in Chicago and tele-
graphic protests against both Rosenblatt and his code were sent the President,

The resolutions committee of the meeting was summoned by General Johnson
for a conference. In the course of it Rosenblatt declared his prejudice against
every exhibitor leader present (they represented six regional associations as well
as the national). Thereupon General Johnson turned the matter over to the
above-mentioned Colonel Lea for a report.

While our conferences with Colonel Lea were In progress the trade papers pub-
lished statements emanating from Washington to the effect that nothing would
come of the move and that the code would be approved as written by Rosenblatt.

These statements were verified by the event, but the President's approval was
accompanied by an Executive order which provided for certain safeguards against
the unrestricted power conferred on the major producers by the code. The
President also reflected credit on himself and honored the industry by appointing
Dr. A. Lawrence Lowell as one of the three Government representatives on the
code authority.

It now develops that the major producers led by Mr. Hays, were unwilling to
submit to a review by the Administrator of their acts under the code. They were
received by the President and General Johnson hasjust announced an interpre-
tation of the Executive order which, to all intents and purposes cancels the safe-
guards against arbitrary action which had been so fairly and justly imposed.

Now, Steve, it is no mere phantom that we have been protesting. I know that
Phillios and others have spread the propaganda that our group is not representa-
tive of the exhibitors and that we are a small group of selfseekers. The records
placed before Colonel Lea refute these and other equally untrue statements.

e will meet this issue any time, any place. But the important question is, are
we right? We have a right to consideration on the merits of our position,
regardless of number or kind of persons represented, or the character of the
representation.

The code authority, set up and named in the code, consists of 6 producers
(sellers) who are members of the Hays organization, 1 independent producer (also
a seller) and 3 representatives of exhibitors (buyers). Since the time has come to
call a spade a spade, let me say that of the 3 exhibitor representatives 1,
Charles L. O'Reilly, is % Tammany politician who has been out of the theater
business for years, and now is, unless he has made some sort of connection to
qualify himself for the code authority (the specifications for which call for." bona
fide" exhibitors). Mr. O'Reilly's principal business is the installation and opera-
tion of candy-vending machines in theater lobbies (you can view some of these
machines at Keith's, if ou are interested). He has been for many years president
of the Theatre Owners Chamber of Commerce, a trade association in New York
City comprising both producer-owned and independent theaters. About 2 years
ago nearly all of his independent members withdrew and formed the Independent
Theatre Owners' Association (of New York City) so that the Theatre Owners'
Chamber of Commerce stands as primarily a producer-owned theater organiza-
tion. Mr. O'Reilly's function has been to represent those interests in their rela-
tions with the city government (at which he will not be so proficient after Janu-
ary 1). There was placed before Colonel Lea an exhibit taken from the record
in a lawsuit in New York showing the payment to the Theatre Owners' Chamber
of Commerce by the major producers, through the Hays office, of the sum of
$25,000.

Another exhibitor representative named In the approved code (and of course
the President had no opportunity to investigate these persons and we did not run
a propaganda mill of our own) is Ed Kuykendall, president of the Motion Picture
Theatre Owners of America, You do not have to rely on our characterization of
that association as a mere subsidiary of the Hays organization; you may find
confirmation in Professor Lewis's splendid book, The Motion Picture Industry,
p. 302, and in the finding of Judge Munger of the United States District Court in
Nebraska in the case of Youngclaus v. Omaha Film Board of Trade (60 Fed. (2d)
538). Moreover, there was filed with Colonel Lea an excerpt from the record in
the Quitiner case, in New York, consisting of the testimony of Michael O'Toole,
executive secretary of tho Motion Picture Theatre Owners of America, to the
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effect that producer-owned theaters predominate in the membership of that
organization and furnish its principal financial support.

That leaves Nathan Yamins, the third exhibitor representative, as the only
true independent on the code authority.

I cite these facts to show how the President, who approved the code with these
names written in, has been placed in the position of making representations which
come to thq independent theater owners as a great shock. And now let me show
you how fat this misrepresentation is being carried. Today's New York Times,
dealing with yesterday s proceedings in Washington, says:

"With regard to the issue over the make-up of the authority, the industry
maintained that under the Executive order the Government could provide any
kind of a board it saw fit to name. As constituted the board is made up of 5
members representing the producers and 5 representing the buyers.

"If the Executive order remained in force, it was argued, the 'balance' as
between buyer and seller could be broken at any time General Johnson saw fit
to do so. Under the agreement reached General Johnson will act only on the
recommendation of a majority of the voting membrs of the authority. Members
representing the National Recovery Administration are without vote."

Now, Steve, even if we accept O'Reilly and Kuykendall as bona fide exhibitors,
the sellers have a majority of 7 to 3 over the sellers; and this latest agreement
between the hIays group and General Johnson means that this viciously unfair
arrangement can never be disturbed except by the vote of a majority.

But the misrepresentation concerning the set-up is not confined to statements
to the public press. It is in the code itself. The division set up therein is be-
tween "affiliated" and "unaffiliated" members (i. e., affiliated with theater
circuits). Five Hays producers with large affiliated chains are properly placed
in one category; the independent producer (Ray Johnson), the three exhibitor
representatives above mentioned, and R. H. Cochrane, of Universal Co., are
listed as "unaffiliated." Let us consider Mr. Cochrane, who is a member of the
board of directors of the Hays association and bound to the five affiliated com-
panies by every tie of association and interest. This company formerly had a
goodly number of theaters but dissociated itself from most of them by various
forms of transaction and operating agreement. But if you want to know whether
it is a theater operator, you need not leave town to investigate, as the Rialto
Theater on Ninth Street will answer your question.

If this were merely a scrap over representation on the code authority, you
might be mildly concerned that the President had been put in a false position and
let it go at that. But the motion picture code is peculiar in that it sets up quasi-
judicial boards to deal with controverted questions of legal right, between com-
petitors and between buyers and sellers. The code formula calls for the naming
of these boards by the code authority (dominated as aforesaid), with a majority
of producer affiliated representatives, with the sole power of review in the code
authority.

Now there is a limit to all things, and I believe that unbiased students of this
set-up must pronounce it beyond the limit of what is proper and fair. The
President's Executive order lent fairness and, as I believe, legality, to the formula.
But the President, who has ignored our protests on the code, as well as our modest
request to be heard on it, has received Will flays and Nicholas Schenck (the
highest-paid executives in the business at whom the suspeded salary clause must
have been aimed) and at their behest the beneficent provisions of the Executive
order have been emasculated.

As matters now stand, a local clearance and zoning board, appointed by the
code authority, may approve a clearance schedule that will hold the independent
theaters bach so far in playing time as to put them out of business. Their only
recourse is to appeal to the code authority which appointed the local board and
on which time majority enjoyed by the majors is even greater. Now the producers
have been striving for years to get just such a set-up. They attempted it in co-
operation with the corrupt M. P. T. 0. A. leaders a few years ago but were halted
by the decision in time Yommqdlaos case. Following that decision they promised
the Department of Justice to abandon the campaign. Now time power is to be
conferred onl them to carry on this campaign of extermination without liability
unier the antitrust laws.

The trade papers have published the story, and it is not denied: and in film
circles is accepted as true, that the Department of Justice protested to the
National Recovery Administration against this code set-up on time gromd that
it condoned nmnopolistic practices and was contrary to numerous decisions and
decrees to which the Government is a party.
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The final diaappointment was the naming yesterday of Deputy Administrator

Rosenblatt as one of the Government representatives on the code authority.
He has in the course of the proceedings, and In his draft of code, expressed his
conviction on all issues between the independents and the trust. He has, more-
over, displayed active antagonism to all independent representatives not sub-
sidized by or subservient to the major producers. His appointment effectually
negatives the good that we hoped would result from the naming of Dr. Lowell

The board of directors of this association meets at the Pantlind Hotel, Grand
Rapids, Mich., on the 12th and 13th. Widle there I will address the annual
convention of the Allied Theatre Owners of Michigan. Thereafter I will address
meetings of theater owners on the code in Pittsburgh, Boston, Albany, Trenton,
and Cleveland. After that itinerary I expect to address a series of meetings in
the West. I have at all times told the exhibitors that they could absolutely
rely on the President for a fair deal. And whether you know It (r not, I have
stopped several movements directed towards carrying these grievances into the
open by retaining some Democratic politician to make a fight and by a trailer
campaign on the screens, But, Steve, I am now stopped; I have no answer for
the questions that are going to be hurled at me as to why the President ignored
all requests for consideration in connection with the code itself; why, after afford-
ing a measure of protection in his Executive order, he has now withdrawn it;
why, after refusing to acknowledge the request of the independent theater owners
to hear their side of this vital controversy, he has received Nicholas Schenck,
Joseph Schenck, Eddie Cantor, Will Hays, and other members of the Hays
organization and apparently given them everything they asked for.

The President, I know, has not had time to go into all these matters and, I
am sure, knows little of the details of the code. But his course has, unfortunately,
given credence to all the inferences and suggestions herein outlined.

I am going to make a final constructive suggestion, and if it goes the way of all
others I will at least have the satisfaction of knowing that I tried to bring about
harmony and understanding. I suggest that the President receive a small dele-
gation of independent exhibitors, representing theater associations in their re-
orpetive States, in order that they may state briefly their terrible concern over

t cde and receive that assurance which the President knows so well how to
give-that %e New Deal in the picture business will be a square deal. I further
suggest that youl wire me Tu-,sday at the Pantlind, or to James C. Ritter, president
of this association n, at the sfme address, so that the assembled exhibitors will know
that they are not th "forgotten men." I suggest December 17 as being con-
venient date between scheduled conventions, or sometime during Christmas week.

Yours very sincerely,
ABRAm F. MYERs.

The CHAIRMAN. If there is no objection, I would like to have this
committee devote consideration to the so-called "bonus proposals"
that are pending before the committee. Without objection the com-
mittee will meet Monday and Tuesday for that purpose at 10 o'clock.

Is Mr. Harriman here?
Mr. HARRIMAN. Yes, sir.

TESTIMONY OF HENRY I. HARRIMAN, WASHINGTON, D, C., PRESI-
DENT UNITED STATES CHAMBER OF COMMERCE

(Having first been duly sworn, testified as follows:)
Mr. HARRIMAN. Mr. Chairman and Senators: My name is Henry

I. Harriman,, I am the president of the Chamber of Commerce of the
United States.

Two years ago I appeared before your committee on behalf of the
Chamber of Commerce of the United States to favor the enactment of
a law designed to remove the ruthless and cutthroat elements from
competition and to better relations between employer and employee
through trade agreements which had received the approval of the
Government.
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Neither the act which was passed nor its administration has had
the entire approval of American business. In my judgment, the
very name of the act was unfortunate. It was not, in fact, so much
an Industrial Recovery Act as one for the betterment of conditions
under which business and industry is carried on. Too much was
expected pf it; too much was attempted under its provisions. Its de-
velopment should have been gradual. Experience should have been
the teacher and guide. The policy adopted in the enthusiasm of the
moment was one of codifying the entire Nation and of bringing under
the wings of the "blue eagle" industries both large and small; both
intrastate and interstate.

We may admire the courage with which the measure was adminis-
tered, but we cannot be surprised that so gigantic an experiment
worked both good and evil, and was applauded by some and derided
by many.

It is my conviction that the scope of the act should have been
definitely limited, either by law or by administration, to those large
industries which are truly interstate, or which definitely affect inter-
state competition. The eighteenth amendment taught us the dif-
ficulty of attempting to enforce an act which affected a large and
hostile minority. We have had a similar experience with those codes
which affected and restricted thousands of small concerns-par-
ticularly the codes which attempted by minute stipulation of trade
practices to correct in a day the bad business practices which had
grown up through the years.

Nevertheless, my faith in the basic principles of the N. R. A. is
unshaken, and I again appear on behalf of the Chamber of Commerce
of the United States, to urge, with certain specific changes, an exten-
sion of the act beyond June 16 next. In December of 1934, the
membership of the Chamber voted by an overwhelming majority
that, prior to the expiration of the National Industrial Recovery
Act, new legislation should be enacted, embodying the following
specifications:

First. It should be a tempo. ry act for a period of 1 or 2 years.
During that period, the country will have had further experience
with the act, and the Supreme Zourt will undoubtedly have defined
the limitations of Federal action.

Second. Any new legislation should be limited to businesses en-
gaged in, or affecting, competition in interstate commerce.

Third. Each industry should be permitted to formulate codes con-
taining rules, of fair competition, and such codes should become
effective when they receive governmental approval.

Fourth. The Government should have the power to approve or
disapprove a code formulated by industry, but should not have the
power to modify or impose codes.

Fifth. All codes should contain provisions against child labor, and
should provide for minimum wages, maximum hours, and collective
bargaining. There is a wide divergence of view in industry as to
whether power should lie with the Presid3nt to impose codes cover.iig
child labor, mi linum wages, maximum hours, andcollective bargain-
ing if an industry fails to present a code, and if he finds that such unfair
practices are developing in the industry. On tiis subject, the chaua-
ber has not spoken, but it is my own belief that such power should
be granted to the President, but strictly limited to those four ite,ns.
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Sixth. Price f" and production control should not be permitted
under codes except m rare instances, where large and unmanageable
surpluses have accumulated or are threatened. The chamber favors,
however, reasonable restrictions on machine hours, and considers
that, if drawn in proper form, such regulations do not harmfully
restrict reduction or limit competition, but do prevent the accumu-
lation of unusable surpluses.

Seventh. Codes should not oppress small industries, and should not
create monopolies; but codes or agreements approved by the Govern-
ment should be lawful until the approval of the Government is with-
drawn.

Eighth. The right of employees to bargain, individually or collec-
tively, as they themselves may choose, exists without a Federal statute.
Labor should have the right to bargain as to the conditions under
which it will work, either directly or through agents of its own selec-
tion, uncoerced or unintimidated by employers or others, and mem-
bership or nonmembership in any labor organization should not be a
condition of employment. The Chamber of Commerce of the United
States is in favor of the real open shop; that is, a shop which is open
both to workers who do or do not belong to labor organizations; it
is not in favor of any law which would prohibit employers from dealing
with individuals or minorities as well as with majorities in the deter-
mination of labor conditions; it is opposed to any statutory limitation
of hours, such as the 30-hour week, and it does not favor any philos-
ophy of scarcity or any attempt to limit production, short of the
broadest possible demands of the market.

Ninth. Rules of fair competition contained in codes, which have
been presented by a predominant part of an industry, and approved
by the Government, should be binding upon all concerns in that
industry.Tcnth. An industry which has adopted a code should have a right
to withdraw its code and, likewise, the President should have the
right to cancel his approval.

Eleventh. There should be opportunity for members of an industry
to enter into agreements as distinguished from codes which, when
approved by the Government, shalbe enforceable against the parties
to the agreement.

Twelfth: The act should be written to involve civil rather than
criminal liabilities, and violations of code provisions should preferably
receive injunction relief. Criminal proceedings should be confined to
those offenders who knowingly falsify statistical data or make state-
ments with intent to mislead the Government.

The bill which you are considering conforms to many of the above
specifications. So far as it does, it has the hearty support of the Cham-
ber of Commerce of the United States. Where it does not, the cham-
ber feels that the sill should be amended.

As I read the bill, I am impressed with the fact that it is much more
complex and confusing than the present recovery act. Too many
restrictions and conditions are imposed, and too many changes have
been made from the simple and clear language of the present law.

May I now briefly discuss with you some of the points on which
Senate 2445 agrees with and differs from the chamber's reconmenda-
tion.
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Senator KING. Before you proceed with that, may I interrupt you?
M r. HARRIMAN. Certainly.
Senator KING. Have you read the provisions of the bill, and may I

say in passing that that is not before us in the sense that the hearings
were initiated by reason of that. These hearings were under Senate
Resolutiqn No. 79, which charges many things of omission and com-
mission against the existing law, but what I was about to ask was
whether you have examined the bill with a view to determining
whether or not it repeals by implication if not directly all antitrust
laws and also whether it does not emasculate and destroy the provi-
sions of the Federal Trade Commission Act?

Mr. HARRIMAN: I cannot answer the latter part. I have not given
it particular consideration. I do think that the provisions with refer-
ence to the antitrust laws are not right. They differ from the present
act.

Senator KING. Would you favor any law that would repeal the
operations and enforcement of the antitrust laws?

Mr. HARRiMAN. I think that any code that is adopted should be
legal for all members of industry until the President's approval has
been revoked. The President can revoke his approval of a code at
any time under the act if he finds that the code is creating a monopoly
or is restricting or harmfully injuring small injuries. In that event,
he can'revoke it. I do not think it is right, however, to impose the
liability of triple damages upon people who are under a code as long
as that code exists.

Senator KING. Do you not think that in view of the fact that we
have the antitrust laws, that we should put into any code, the author-
ity by code authorities or by the President of the United States him-
self, to repeal the operation of the antitrust laws?

Mr. HARRIMAN. Senator, the antitrust laws are very broad in their
nature. You are never sure whether you are violating them or not
until the Supreme Court has finally spoken. I think that if companies
are acting under a code they should not be open to suits. I think at
any time that any party should have the right to request the opening
of a code on the grounds that it is against the provisions of the anti-
trust laws. Agreements under codes, in my judgment, if they are to
have any value whatsoever, should be recognized as lawful even
though they interfere with the antitrust laws, until they are revoked.

Senator KING. Do you not think it would be very dangerous to
p ut into codes authority for anybody, even the President of the
United States, to legislate the repeal, by implication, if not directly,
of the antitrust laws?

Mr. HARRIMAN. I do not see anything either in the present act or
this act that repeals the present antitrust laws. It simply says or
should say that the concerns operating under a code shall not be
subject to attack under the antitrust laws.

Senator KING. Is that not a repeal?
Mr. HARRIMAN. It is a temporary repeal; yes.
Senator KING. Do you think it would be wise to commit to code

authorities selected by industry itself or by the President, authority
to repeal any law?

Mr. HARRIMAN..Of course, Congress is really doing the repealing
and the agency is merely interpreting the repeal, but if you were
not going to make agreements under codes lawful so long as the codes
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exists, then I think you had better repeal the entire act and not have
any N. R. A. In other words, if these agreements are to be entered
into with the approval of the Government, those agreements should
not be subject to attack in the courts.

Senator KING. Do you not assume, as a premise of your observation,
that business ought to be permitted to make agreements even though
those agreements tend to restrain trade?

Mr. HARRIMAN. Will you ask that question again, please?
Senator KING. Do you not assume in your answers which have been

given here, that power ought to be given to the code authorities to
repeal, directly or indirectly the antitrust laws?

Mr. HARRIMAN. I think that our industry has become so complex
that it is now necessary to permit agreements which are contrary to
the antitrust laws. I do not think they should be permanent arrange-
ments, but arrangements which should last as long as there is good
proof that they are working in the public interest.

Senator KING. Do you not assume by that answer that business
may not exercise itself in a legitimate and proper way, not only for the
welfare of business but for the welfare of the consuming public,
without monopolistic agreement and monopolistic practices?

Mr. HARRIMAN. I do not think, Senator, an agreement which is in
a certain sense restrictive is necessarily monopolistic. I do not think
an agreement to establish a certain fair minimum wage or maximum
hours is monopolistic, yet probably such agreements would be against
the antitrust laws because they are agreements in restraint of trade.
The absence of such authority was what led to the sweatshop and
led to many of the worse conditions that have existed in business. I
do not myself believe that free, absolute, and open competition is the
answer to the problem today.

Senator KING. You believe there should be restrictions then?
Mr. HARRIMAN. I believe there have got to be restrictions. I

believe that otherwise business has in itself the seeds of its own
destruction.

Senator KING. Even though those restrictions would tend to
monopolistic control of commodities?

Mr. HARRIMAN. Even though for a temporary time they did so.
Senator CouzENs. Do you believe that the antitrust laws have been

effective, Mr. Harriman?
Mr. HARRIMAN. Not very; no, sir. They have been reasonably

effective in preventing certain types of agreements and have forced
companies who wanted to get together to combine in large groups
rather than to enter into agreements. To that extent they have
created monopolies.

Senator COUZENS. Can you instance a case where the Government
has enforced the antitrust laws effectively against any consolidation
or monopoly?

Mr. HARRIMAN. They broke up the Standard Oil Co.
Senator COUZENS. How effective was that?
Mr. HARRIMAN. I do not know.
Senator COUZENS. Neither does anyone else that I can see.
Senator KING. Proceed.
Mr, HARRIMAN, First recommendation: The bill agrees with the

chamber's first recommendation that it should be a temporary act,
running for a period of 2 years.

110782-35--Prr -18
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Second recommendation: It partially agrees with the chamber's
second recommendation that legislation should be limited to businesses
engaged in or affecting competition in interstate commerce, but the
definitions of interstate commerce are so broad that, in my judgment,
an attempt has been made to include, under the provisions of the
measure, restrictions upon intrastate business. It is practically
impossible to write in specific language a clear-cut definition of inter-
state commerce, and I believe that the courts should be left with wide
latitude to determine whether, in any given case, commerce is inter-
state or intrastate.

Third recommendation: The bill conforms to the third recom-
mendation that each industry should be permitted to formulate its
own code, which would become effective when approved by the Gov-
ernment, and that industry would have opportunity to withdraw its
code if the approval contained unacceptable amendments or con-
ditions.

Fourth and fifth recommendations: The bill does not agree with
the chamber's fourth and fifth points. The power to impose codes
is too broad and, under the wording of the act, might be construed
to include almost any trade practice. It is my feeling that the power
of the President to impose codes should be strictly limited to the
prohibition of child labor, and to the imposition of maximum hours,
minimum wages, and collective bargaining. Many an industry
would not favor the grant of even this power.

Sixth recommendation: The chamber's sixth point is in opposition
to the fixing of prices and the limitation of production except in rare
instances where unmanageable surpluses have accumulated. There
are some excellent features in the bill pointing to this end, but there
is language which would imply that the natural resource industries
are to become public utilities. That, in my judgment, would be a
most serious mistake.

Seventh recommendation: The chamber, in its seventh recom-
mendation, is emphatic in its views that codes should not oppress
F'mall industries, and should not create monopolies, but it does feel
that if a code has been approved by the Government, such a code
should be lawful for the members of the industry until the approval
of the Government is withdrawn. That is clearly the intent of the
present act. Under the proposed bill, an industry is only exempted
from the penalties of the antitrust act.

Senator CouzaNs. Is it not true, Mr. Harriman, that the authorities
under the codes have frequently been exceeded?

Mr. HARRIMAN. I think that may be so.
Senator CoUZENs. And that has caused the trouble, more than the

codes themselves?
Mr. HARRIMAN. I think so.
Senator KING. Has not some of the trouble been brought about by

reason of the fact-I am assuming it is a fact-that the number of
trade organizations rush in early and got codes without due considera-
tion to nonmembers of the trade association, or perhaps to those small
units who were within the trade organization, and that the code
authorities have been dominated by a limited number who were the
large producers in any particular unit,,?

Mr. HARRIMAN, Senator, I said at the very start that I thought
that too great a scope of regulation had been attempted; that too
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many industries had been included under the provisions of the act;
that small industries which are really intra.-tate had been included
and should not have been; and it should have been limited to the
broad industries which are clearly interstate or affecting interstate
industry.

Senator COUZENS. That raises a very interesting question, Mr.
Harriman, and that is this: You are familiar with the Shrevepor
railroad case, are you not?

Mr. HARRIMAN. Yes.
Senator COUZENS. Can you define any industry that does not affect

interstate commerce?
Mr. HARRIMAN. I think most of the service trades do not. I think

many of the retail stores do not. I think a great many of the small
industries that are local in their nature, and industry, for instance,
makes tile or brick for use in that immediate vicinity and not for
general trade, are instances of industries which do not affect interstate
commerce.

Senator COUZENS. Is is not possible, though, even in that type of
industry, that the wage and living conditions may be so terribly bad
that it would affect the purchasing power of the community?

Mr. HARRIMAN. That is perfectly true, Senator, but we still have
States and they still have authority to act on such matters.

Senator CouzENs. It seemed in the Shreveport case that it was quite
clearly determined that where an activity with a State affected inter-
state commerce, that it came within the jurisdiction of the National
Government.

Mr. HARRIMAN. That is perfectly true.. I, can conceive, for instance
that a cloak concern or a dress concern that might sell its entire output
in a given city, let us say, Chicago, where it is located, and caters
entirely to the local trade, it would be in competition with similar
concerns in New York or St. Louis or some other places if it was a
large concern; therefore it would be affecting interstate business, but
I do not believe that the question of whether the barber of Chicago
charges 25 cents or 35, or 45 or 55 cents for a hair cut affects interstate
commerce.

Senator CouzENs. You do not believe then that if all of the barbers
in Chicago, for instance, were cutting hair for 15 cents and thereby
reducing their living expenses to a very low standard or degree, that
it would have any effect on interstate commerce?

Mr. HARRIMAN. I do not think it would affect the price that the
barbers charge in St. Louis, I think it might be very harmful for their
own trade in Chicago, but let the States correct that.

Senator COUZENS. Would it not be harmful though, in connection
with the purchasing of goods from without the State?

Mr. HARIMAN. I think that only the courts can draw the line as
to whether an industry affects or does not affect interstate commerce.
The Shreveport case clearly points out that if it does substantially
affect it, then it comes within the purview of Federal regulations, but
I do not think that that means that every small grocery store comes
within that provision.

Senator KING. You are not ready to accept the thesis that all of
the States should be compounded into one sort of colloidal mass, and
that Washington should regulate everybody?
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Mr. HARRIMAN. I do not accept the thesis that the States should be
abolished,

Senator CouzENs. There are a great many activities within a State
that do not in any sense affect interstate commerce, and we have a
great many prerogatives in a State like the police power, without
affecting interstate commerce, but almost every activity in commerce
within a State has its effect upon interstate commerce. I think you
will findmiany members of your organization that will agree with that.

Mr. 11ARRIMAN. I can assure you that there are differences of
opinion in the chamber,

Senator CouzENs. I recognize that.
Mr. HIARRIMAN. If I may continue?
A mistake may have been made, and, even with the best of inten-

tion, a code may not entirely conform to the final interpretations of
the act; or a code may be imposed which, likewise, contains technical
or legal errors. Under such circumstances, and without any fault on
their part, members of an industry might be liable for suits for triple
damages under our antitrust laws, and would be constantly subject
to the threat of strike suits. I strongly feel that if a code has been
approved by the Government, concerns operating under it should be
exempted from the penalties of our antitrust measures. The pro-
tection of the public lies in the fact that if it is found that such a code
does not conform to the provisions of the law, it can always be
revoked by the President.

Eighth recommendation: The eighth point deals with labor rela-
tions. In December, the chamber voted that section 7 (a) should be
so modified as to protect labor in collective bargaining from coercion or
intimidation by any persons; that is, from the flying squadron and the
labor racketeer, as well as from the coercion and oppression of unfair
employers. This is sound law and sound morals. But it is my belief
that 7 (a) might now be reenacted in exactly its present form. This
clause soon will be interpreted by the Supreme Court, and I believe it
should be left unchanged until that tribunal has passed upon it.

I am strongly opposed to provisions in the bill which attempt to
fix certain specific limitations in working hours, even if the latitude
of choice is broad. If there should be a marked revival of business,
neither 30 nor 40 hours per week would be sufficient in which to
produce the goods which the nation will require. We want no philos-
ophy of sedreity. We want no fixed limitations of hours, except those
required by health.

Ninth recommendation: The bill conforms to the ninth point of
the chamber, to wit, that a code which has been presented by the
preponderant part of an industry, and approved by the Government,
shall be binding upon all in that industry.

Tenth recommendation: The bill and the chamber do not agree on
the chamber's tenth point, to wit, the right of an industry to withdraw
a code after it has been in effect and has become onerous instead of
beneficial. The President can, at any time, withdraw his approval of
a code. The chamber feels that a similar right should lie with the
industry.

Eluv h recommucadation: The bill satisfactorily covers the
eleventh point raised by the chamber, to %,it, that there should be a
right for oureecients, as well as codes, in industry.

Twelfth recoomendation. The chamber's twelfth point is that the
act should be written to involve civil, rather than criminal liabilities,
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and that violations of code provisions should receive injunctive relief.
In spirit, the bill conforms to that suggestion, but I think the language
could be clarified, and some modifications of the enforcement of
provisions made.

In closing, let me repeat that I have not attempted to suggest
specific amendments, but rather to point out the broad limitations
within which the new act should be drawD.

Senator KING. Thank you very much.

TESTIMONY OF WALTON HAMILTON, MEMBER NATIONAL IN-
DUSTRIAL RECOVERY BOARD, NATIONAL RECOVERY AD-
KINISTRATION

(The witness was duly sworn by the chairman.)
Mr. HAMALTON. My name is Walton Hamilton. I have been con-

nected in one capacity or another with the N. R. A. since October 1933;
first, as a member of the Consumers' Board which brought me to
Washington occasionally until the beginning of last summer. Last
summer I became chairman of the Advisory Council, and when the
N. R. A. Board was appointed late in September 1934, I discovered in
the New York Times that I was a member of that Board, in which
capacity I have remained since.

This morning I have riot prepared a statement because of the fact
that I thought I could be most helpful to you by addressing myself to
the specific questions that you wish to ask, rather than have any
monologue of my own, and I would like to have it rather definitely
understood that at tius time I am speaking for myself and not for the
whole of the National Industrial Recovery Board. Even in an or-
ganization of that kind, there is occasionally a slight difference of
,opinion among the brethren.

Senator KrNG. Doctor, may I ask at the outset whether your views
are now substantially those set forth in your article, Consumers'
Interest in Price Fixing?

Mr. HAMILTON. I should say that the fundamentals there have not
seriously been changed since; that I have something of the same at-
titude, amplified and probably supported by more detail than I had
at just that time.

Senator COSTIGAN. When was that article published?
Mr. HAMILTON. In January 1934, I believe.
Senator KING. February 1934. You may proceed, Doctor. We

will be happy to have a monologue from you.
Mr. HAMILTON. I would like to start with some of the elements of

the problem, namely, the question of what industry is, because it
seems to me that a preat deal of wrong thinking comes from the fact
tlmt we are not getting down to the essentials, of the problem. As I
Vlderstand it, an industry is an organization with n technical process
back of it by which the community supplies itself with some neces-
sary goods or service. If that is true, it seems to ine to follow that
there are three rather distinct parties who are together concerned in
the conduct of the industry. There is first the managerial invest-
nment group that has its finds there and is acttively clarged with
the operation of the venture. Second, there is the group of laborer's
who have staked their lives and their living in a sense, upon the
success of that industry; and, third, there is the group of consumers.
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Senator KING. Whose lives are somewhat dependent on it?
Mr. HAMILTON. To a slight extent, I should say.
And it seems to me quite essential, because there is a tendency to

use a shibboleth to conceal problems, and we have to get back of
this to understand what is going on. One which has appeared re-
cently and which is very nluch in vogue is that of self-government
of industry.

That is capable of two interpretations. One interpretation is the
government of all that concerns industry by the managerial group.
That is not self-government of industry because it, excludes two
vital parts from the industry. Self-government in industry would
necessarily involve bringing the other groups in. And if we are
going to pass from the control of the market to the control of the
state, ::t over all that concerns industry but over many aspects of it-
and that is what is proposed in a good many of these codes-
then it seems to me to be essential that the laborers and the con-
sumers should have in the control sonie actual equivalent for that
which they are giving up in tire market.

In the market, as we know, the buyer competes with the buyer and
the seller is played olf against the seller, and in tire competition of
seller with seller lies the protection of the consumer.

If by self-government in industry you mean leaving it to a single
group, it is virtually leaving a great deal that concerns tire terms of
the contract to one of the parties to the contract.

In that connection it is julst a little amusing to note that the expres-
sion "self-government in inIdustry" is not a native American expression.
It is an importation, It caine into this country in 1919 from England,
and in England it had been coined by the Guild Socialists who were
using it ini quite a dilfrerent sense front the one in which it is boing
employed over here,

Senator KIN(. Was it not used back in Germany when they formed
the Ifanseatic League in some of those States?

Mr. HAMILTON. Yes; it was.
Senator CosMIOAN. What is the Geriman use of the expression

"self-government in industry?"
Mr. HAMILTON. As usual, it is ain apologetic expression which is

intended on the surface to appear quite self-evident, but back of
which one discovers that it is rather a rationalization of a particular
interest, in other words, that the art is one that is fairly well known.
Our phrases are used quite habitually. I have discovered that very
frequently, in our argunrents with each other, that the result depends
upon our careful choice of words to the right ethical shade rather
than the way we make our arguments go.

Senator COSTIGAN. It refers wholly to an industrial democracy as
against the consumers' interests?

Mr. HAMILTON. Tire "industrial democracy" as the term is usually
employed takes in all of the groups and commits itself to a control
to an extent that is almost unthinkable in this country. It goes
much further I think than iinything that we shall at this time at least
be willing to consider.

In the past we have depended for the protection of these interests
very largely upon the market, where a balance is struck between
them by the forces of competition. For some time we looked urn
this as quite natural and we thought of this system as quite inevita le.



1 0

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2047

But as time has gone on we have found that there are defects in the
system which require amendment, and I should say that at the
present, time they very roughly divide themselves into two general
groups--one, those for which regulation by the State is found to be
quite necessary and for which we use the expression "public utility";
and, second, those that are still left to competition and to the market.
In competition in the market I should set down three cases-one,
those in which competition works not perfectly but at least reasonably
well-and I should say that a, great many industries fall into that
particular group--second, those in which competition is underdone,
where there is some tendency on the part of men to get together and
to restrict production or to fix prices, or in other ways to replace the
market by a will of their own: and third, a series of cases in which
competition is overdone, where too many have rushed into the
industry, the struggle for markets has become too severe, the incidence
of it falls upon all of the parties, and there is disorder as well as order.

These three cases need to e rather separately dealt with. In
those cases where competition is adequately taking care of the interest
of all, no intervention of the State is necessary. Where there is a
tendency on the part of those in industry to get together-and here
I am using the expression in the narrower sense, that extends over
other parties to the industry-,then it is necessary for the State to
stop in to insure that competition is preserved or maintained.

And that is the function (a) of the antitrust acts, and (b) of the
Federal Trade Commission.

In the cases whore competition is overdone, the coal industry is a
very good example, textiles is another, The whole bot,"r there is
not that the consumer is not adequately taken care of. ) think in
coal that it could be shown that the price is too low at the present
time to insure what you and I would regard as a fair living to laborers.
Or, if I may put that in the rhetorical terms, that really the consumer
there is being subsidized by the sweat and toil of the people within
the industry, and it is necessary to set up some sort of a barrier against
the rather ruthless competition on the part of the operators expressing
itself in a standard of life which is lower than we would like to have.

So we have these three separate and distinct problems.
There are various agencies for dealing with these. First there is

the antitrust law for undercomp etition. That was the common law
of the land in England going back to the seventeenth century. It
was conunon law in this country. There were State statutes oii that
subject before the Sherman Act was enacted in 1890, and since that
time we have tried rather valiantly to deal with the thing through
the Sherman Antitrust Act.

Senator KING. Was not the common law of England announced
by Coke and others for the purpose of breaking up really the authority
of the State to fix prices, or rather, the authority of industry with the
support of the State to fix prices in practically everything-fix the
price of labor, fix wages, fix the things which should be made and the
things which should be worn, so that combinations were formed by
the producers with the support of the State-

Mr. HAMILTON (interrupting). And in many cases, royal patents
of monopoly were given by the state. The fault of monopoly is a very
good case in point.

0 a
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Senator KING. That prevailed also under the foudal systems of
France and Germany?

Mr. HAMILTON. Yes.
Senator KING. And in Great Britain the courts came to the rescue

of the people and broke up those monopolies of industry which fixed
prices and the wages of labor.

Mr. MAMILTON. And the thing was a part of the common sense of
the people long before it was written in the Sherman Antitrust Act.

With the purposes of the Sherman Antitrust Act I have no quarrel
at all. The ends that the thing wishes to serve, I think, are quite
admirable. If there is a criticism there, it is a criticism of the act as
a mechanism, and while I am not willing to have it repealed, I am
quite willing to admit that in many respects it has not worked as well
as it ought to have worked.

Senator KING. That is the fault of the administration rather than
the law itself.

Mr. HAMILTON. I should say partly the fault of the law and partly
the fault of the administration, but going back of the law, it is partly
the fault of our way of doing things. It may be that there are no
better ways of doing it than that. I do not want to express a judg-
ment on that, but let us take note. What you want to do through
the Sherman Antitrust Act is to preserve or maintain competition, but
you translate an economic policy then into an act of the legislature,
and there you employ the language of the legislature. Then you
leave the enforcement of that to the courts. The people who are
called upon to enforce this are the judges, and the judges know a
great deal more about Cooley or Blackstone than they do about
overhead cost and about price fixing and restriction of production.

In other words, you have got to work the thing there through
minds that have been habituated to the law. Furthermore, if you are
going to reach results you have to do it through one of two processes;
one is by criminal prosecution and the other is by a suit in equity.
A criminal prosecution grew up to meet quite other needs than those
of the enforcement of an economic policy, and in that there are
enormous hazards in the way of a conviction, the whole handful of
cards in this particular game belong to the person who is accused of
the crime.

Once or twice I have been called up by someone in the antitrust
division and asked, "Won't you go to lunch?" And then a little bit
later on I called on that party and had then say, "I have a confer-
ence with so1e people whom we are about to prosecute." So I said
"You are going to hinch with these potential criminls, are you?"
Which I t hink in licntes ti general attitude toward vh ich tile thing
is approached, tlmt is, those who are indicted for crine under the
antitrust act (10 not fall into the criminal (119s. They are not rogues.
The court cannot, look upon them in that way. You cannot per-
suadei a jury to look ulj')on them in that way, mid the result is that
the whole attitude is (ite oot of point.

Furthermore, if you start a criminal prosecution, you have an in-
terminable time which elapses between the time that'you started and
the time that you eventually get a favorable verdict and under our
system in which there is an appeal, and the appeal is based upon
errors rather than upon securing a fair trial all anew, a very ingenious
lawyer can find the most interesting ways by means of which lie can
at least stall that action off for a great many years.
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You may in that connection remember the remark that is reputed
to have been made by the late Mr. Morgan about his most distin-
guished counsel, and that is "Never once in all of the long years of
my association with him did he ever tell me that anything that I
wished to do was illegal", that ways could be contrived to block the
action.

I am simply pointing out some of the hazards that lie in the way of
the use of criminal prosecution as a means of enforcement.

Senator KING. We have encountered that with respect to the
gangsters and those who violated the common law of theft and larceny
and so on. We have punished but a few out of the number, and out of
the thousands of homicides but few have actually been incarcerated
or hung.

Mr. HAMILTON. Which of course raises this question, and that is
whether the occasional conviction is enough to serve as a deterrent, and
for the most part our laws work that way. They deter people from
action. If, for instance, we had to punish in every particular case,
there would be vastly more business than the courts could possibly
handle. So that is the question, I tnink, about the enforcement of
these acts.

About 7 or 8 years ago your body asked the departmentt of Justice
for a statement on the enforcement of the antitrust laws.

Senator KING. I offered that resolution.
Mr. HAMILTON. And I looked for a copy of it yesterday and could

not find it, and I called upon the Department of Justice and they
promised to run it down in a couple of days. I have not succeeded in
getting it, but you remember the story that is presented there, and
that is that since the antitrust act was passed in 1890, which is roughly
about 40 years at the time your resolution was offered

Senator KING (interposing). I might also say that a resolution was
offered-I am not so sure that it was not embodied in the one to
which ou refer-inquiring as to the reason why forty-odd cases
which had been presented to the Department of Justice by the
Federal Trade Commission when Hluston Thompson was a member
of it, why action has not been taken under those recommendations.
The evidor'ce had been produced, facts had been found showing
violations of the law, violations of the Clayton Act at least, and yet
no prosecutions were instituted by the Department of Justice.
There was a case where, as I indicated a few moments ago, the fault
was not in the law but the fault was in the Department of Justice for
failure to prosecute.

Senator COUZENS. The fault was really with the luncheons and the
dinners that you referred to. [Laughter.]

Mr. HAMILTON. We do meet these people on terms of equality.
Those little amenites of social life cannot be completely separated
from the administration of the law of the land. It is very interesting,
I think, to plot the number of prosecutions which are started year
by year in terms of the Attorney General, and I think one cannot
wholly escape the conviction that maybe, after all, this is not wholly
a Government of law, but that men have something to do with it.

At any rate, the net picture is that, during a period of 40 years, we
have, I think, something like 40 or 50 individuals sent to prison. We
have the collection of less than $2,000,000 in fines, and in view of the
fact that most of the concentration of wealth has been brought about



2050 INVEsTIGATION OF NATIONAL RECOVERY ADMINISTRATION

since 1890, 1 would set that down as a little bit less than the traffic
could be made to bear.

And you recall that the law, among other things, provides for the
confiscation of goods shipped in interstate commerce in violation of
the Antitrust Act. The records show that there has been confiscated,
during this 40 years, 40 cartons of cigarettes, and with very great
force, the report of the Department of Justice has a footnote stating
that these were afterward released under bond.

And, of course, the general question there is the question of the
deterrent effects of the law, because in terms of its formal administra-
tion the number of cases is pitiful, the amount of fines assessed
is pitiful, the number of people sent to jail for violation of this law
is almost negligible as against the great course of the concentration
of wealth which has occurred in this country in the last generation
and a half.

Which raises very sharply to my mind the question of whether,
admitting the objectives of the Antitrust Act and the interest they
meant to protect, we ought not to be able to contrive something
which is a great deal swifter and a great deal more efficacious then
those acts and there, it seems to me that your body can help enor-
mously by instructions which you will read into the new act which
you pass, if you do pass the act.

It seems to me that it is very well indeed to say that nothing that
appears in any of the codes which are written under the act shall en-
courage monopoly. It seems to me as fully important to say that
the trade practices must be constructively designed with the end in
view of preventing monopoly-having a positive injunction as well
as a negative injunction which ought to be written into that particular
act. In that case then, an N. R. A. can be a very valuable addition
to and a very valuable supplement to the administration of the anti-
trust acts and to the very effective work which is being done by the
Federal Trade Commission.

The CHAIRMAN. Doctor, let me ask you your reaction upon your
experience with N. R. A. Do you believe it is better to let these
trade associations or industries administer the codes, or that they
should be administered after the codes are prepared and approved,
by Government supervision and Government authority?

Mr. HAMILTON You do not nmind my breaking your question into
three or four questions, do you?

The CHAIRMAN. Not at all.
Mr. HAMILTON. I will say this. It seems to me that inasmuch as

codes concern all of the parties to the industry, there ought to be no
discrimination against any particular party. The consumers, labor-
ers, the business managements, ought all to have the right to propose
provisions which are to go into the codes.

Senator KING. That means the little man who is engaged in business
as well as the big trade associations-

Mr. HAMILTON (interposing). Ought to have the right to propose.
I think, too, that tho administration of N. I. A. ought to take a more
determined position than in the past we have been able to do about
that. I do not think that we have actually bargained with industry.
I think there have been a number of instances in which those words
might a little inexactly be applied to what is going on, but I cannot
conceive of an organization that really represents public control
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approaching a thing of this kind in terms of perfect equality with the
representatives of industry. For that reason it seems to me quite
necessary that there should be a great deal more initiative exercised
by the Board than in the past has been exercised by the Board in those
matters. And that seems to me, Senator Harrison, almost necessary
because of the fact that your trade association is a simple, clean-cut
compact group that for the most part knows its own mind. The little
fellows do not find it easy to get together and they have not had the
opportunity to talk their problems out and to find out just where
there interests lie, but which the others do.

The laborers are half organized and half unorganized, and the
consumers, as you know, are the most inarticulate mass who have not
yet, found a clean-cut voice there in these matters.

The CHAIRMAN. Proceed.
Senator COSTIOAN. Have you answered Senator Harrison's ques-

tion yet?
Mr. HAMILTON. That is a wonder to me in my own mind whether

I had or not.
Senator CouzENs. I have not heard it yet. I have been listening

but I have not heard it. What is your answer?

Mr. HAMILTON, Won't you rephrase it in you own words?
The CHAIRMAN. I understand, the little man should be repre-

sented.
Mr. HAMILTON. Very definitely; yes.
The CHAIRMAN. And that their interest should be represented?
Mr. HAMILTON. Yes.
The CHAIRMAN. That a fair code should be prepared?
Mr. HAMILTON. Yes.
The CHAIRMAN. As to that, I am in doubt whether after the code

has been prepared in such manner as you have stated, and approved,
whether it should be administered then by the trade organizations
as heretofore largely, or by Government agencies?

Mr. HAMILTON. My attitude on that, I think, is perfectly clean-cut,
and that is if the code concerns matters which are wholly of interest
to the managerial group, I see no objection whatever to their ad-
ministration by a code authority representing the trade association,
but the moment they get-

The CHAIRMAN (interrupting). They ought to be representative of
industry, however.

Mr. HAMILTON. They must, however, be representative of the indus-
try, and may I put in a parenthesis at that point, and that is that it
is not easy to find a rule of representation because of the differences
existing in different industries, For instance, here is an industry in
which the various concerns are pretty much of the same size and they
are operating under about the same conditions, There, a majority
vote is fairly typical of the whole and reall, represents a consensus
of opinion.

Here is another industry in which two or three concerns dominate
the whole thing, and there a vote of the industrial majority would
really amount to an exclusion of the little fellows.

So your rule would have to be differently contrived in that case
from the rule that you contrived in the other case.

Senator KING. There is no industry, is there, in which the mana-
gerial forces are the only ones who are interested? In other words,
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the public is affected. There is in the aluminum organization or trust
if you may use that expression, a very limited number of people
dominating it, and a limited number of people controlling it, but
nevertheless, the public is very vitally affected by the determination
of those who control it. So that is 'it not true *that in all of these
industries, that some one is interested in the industry aside from those
who own or manage the industry?

Mr. HAMILTON. Very definitely so.
Senator KING. So that if you are going to have any sort of regimen-

tation, it ought not to be regimented solely by those who run the
industry.

Mr. HAMILTON. No; and the moment that you get into questions
which concern more than the managerial investment group, there the
authority must not be left in the hands of those who represent only
a single group.

I think tlat where competition is overdone it may be necessary to
impose some control upon production. There are a few cases where
it may be necessary to control prices, but where production is con-
trolled and price is controlled, the control must not be left in the
hands of a code authority that represents only a single party to the
industry. There again you have the terms of a bargain being made
by a single party, for the conduct of an industry is really a continuing
bargaining between the people who make the goods or supply the
service and the people who are actually using it.

Senator CouzENs. You are referring now to the question of the
making of the code. I still would like an answer to Senator Harri-
son's question. After t code has been made and approved, do you
believe that the industries interested should enforce the code, or do
you believe that public officials should enforce the code?

Mr. HAMILTON. There again let me make a little distinction.
Senator COUZENS. I wish you could say yes or no. I cannot get

it the way you answer.
Mr. HAMILTON. I am very sorry, but my bother is that I do not

find so awfully many questions here that I can answer easily yes or no.
Senator KING. You are like a witness on the spot.
Mr. HAMILTON. I wish that my world was so orderly and clear cut

that I could answer yes or no, but it happens that when I look at this
from the standpoint of the N. R. A., Ifind the questions are some-
what complicated. Certainly when it comes to the question of code
provisions on the mere details, the mechanical details of running the
business, I see no reason why the Administration there should not beleft definitely in the hands of the code authority. When there comes
to be a public interest, then in its administration very definitely the
public should be represented by the public officials. Ido not believe
in allowing any group or body to be in the double position of an inter-
ested party and a judge of their actions at the same time.

Senator CouzENs. I wish you would specify an industry in which
they do not havv, any personal interest in the enforcement of the code.

Mr. HAMILTON. I did not say that there was a situation where
they did not have an interest. I said there were certain aspects of
an industry that, while probably not of no concern to the public, was
of so little concern to the public that relatively the thing can be left
to the individuals themselves, but in all questions which have to do
with this larger matter, namely, what may be called the terms sale,
very definitely administration must be in the hands of public, officials.
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Senator COSTIGAN. Have you attempted to make a list of those
industries which should be self-governed and those which should be
supervised?

Mr. HAMILTON. I have tried that over and over again, and the
bother thatI run into is that there are at the present time 500 so-called
"industries" which are codified, that they look alike when you
simply look at their codes, but when you examine them in detail, you
find them very different one to another, and when you hit upon a
scheme of classification, it will look very good for a while, but as your
instances accumulate, you will find the thing tends to break down.
I think that probably such a classification can be worked out.

Senator COSTIGAN. Have you made a start in that direction?
Mr. HAMILTON. We have made a start in that direction; yes.
Senator COSTIGAN. Will you give the conuittee the benefit of the

conclusion you have reached? If you prefer to make a statement
later and submit it, of course that may be done.

Mr. HAMILTON. I would like rather to make a statement later and
submit it to the committee.

The CHArIMAN. Very well, then, Dr. Hamilton, you may do
that.

Senator KING. Proceed, Doctor. Have you anything else?
Mr. HAMILTON. I am conscious that I am probably taking too

much of your time and probably I had better cut this short by going
ahead upon the assumption-weIl, probably the best thing to do is
perhaps to mention some of the changes which I personally would
make in this bill before the thing is passed.

The CHAIRMAN. That is what we would like to hear.'
Senator KING. Before you leave the stand, I want to ask you:

Assume that we do not pass any bill and we will let the other expire,
then I shall ask you a few questions.

Mr. HAMILTON. It is a very interesting hypothesis.
Senator KING. 1 hope it is more than an hypothesis.
The CHAIRMAN. You can answer that question first if you desire.

What would happen if we do not pass a bill?
Senator KING. Let us answer the other first. [Laughter.]
Mr. HAMILTON. I am willing to leave it to either you or Senat e

Harrison which one I shall take up first. In this case I do not pv'omis,,
to answer, but I promise only to entertain the question.

The CHAIRMAN. We would he very glad to get your constructiv,
changes in the event that we should'continue N. Ii. A.

Mr. IIAMILTON. Again remember that I am speaking only for
myself, 1 should start at the very beginning, I think, with a rather
clear-mit declaration to the effect that an industry is affected with a
public interest, that it hias its private aspects, it hals its public aspects,
but that there is nothing -ontradiotory between the two, and they
are simply aspects of exacly the same thing. That would moan then
that the State has the right to break in whenever the Statki decides
that the conduct of the industry is not serving the interest of all who
have a stake in it,

Senator COSTRIAN. It, is your view that all industry is affected with
a public interest?

Mr. IlAMILTON. Yes, that, is my view, that all industry is affected
with a public interest. I understand there is quite a weight of author-ity, or at least there was at one tinme quite a weight of judicial authority
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on the other side. At one time the United States Supreme Court was
disposed to erect a rather small category of industries affected with a
public interest. I do not think that is any longer true. I think the
decision of the court in the Nebbia case makes it perfectly clear that
when a case can be made out that there is disorder that requires the
obtrusion of the State, that then the thing will be found to be affected
with a piublic interest. But the reality of the situation is not that
they are industries affected with a public interest and therefore the
State steps in. The actuality rather is that an industry is in a dis-
orderly condition and because of that disorder the State steps in, and
when it does, that industry is affected with a public interest.

I think the common law is pretty clearly with me on that, and I
think the great bulk of the Supreme Court decisions is with me on
that, because there is not a doubt in the world about the constitu-
tionality of the Sherman Act or the Clayton Act or the Federal
Trade Commission Act, and they give the 9tates the right to step in
when it is found that in various ways the interests of the consumers
is affected or the competition between rival business men is affected.
So I would like to have that declaration at the very beginning.

Next, I would like to see a great broadening of the definition of
"unfair competition." Competition is ruthless and competition
without rules of the game becomes very destructive to the interest
of all concerned. There must then, it seems to me, be rules of fair
competition.

But there are three respects in which competition can fail. Com-
petition can fail because of the fact that one business competitor
resorts to practices that are ethically to be frowned upon, and he may
do damage to his competitor or he may even force lus competitor to
fall in line. Competition then, must be fair as between the persons
who are engaged in the business struggle.

Again end secondly, competition must be fair to the laborers,
because if one of a number of competitors lowers the wage, which lie
could easily do in a condition of great unemployment, or if he works
the laborers long hours, if the margin of profit is very small through-
out that whole industry, and he forces others to come in as the con-
dition of their own survival, it seems to me that such competition is
quite as unfair as competition that simply concerns business rivals.

In the third place, competition must be fair to the consumer-
that is, practices must not be indulged in that will pass on to him.

I raise the question because there has been an interpretation of
certain clauses in the Clayton Act which limit fairness of competition
rather narrowly. You remember probably the Rollodon case, which
affected an obesity cure in which the highest court in the land thought
probably that this is a fake remedy but found that its competitors
also were probably turning out a fake remedy, and inasmuch as they
regarded that clause as simply concerned w,.th the rights of the seller
against seller, they were not going to interfere between this group of
people who were waxing fat at the expense of the public. In this case,
then, they rather narrowly limited that, but they did it in terms of
the interpretation of a Ktatute and not in terms of anything that was
in any sense unfair in that statute, and that of course is well within
your power to amend, so I would like very much to see that conception
of competition rather definitely widened.
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In the next place, I would like to go further than your bill goes,
Senator Harrison, in requiring information from the industries which
are being controlled, because it seems to me that the information
gathered should be relative to the breadth of the problems that are
tcken up, and that that information should be just as broad as the
problems that we are called upon to settle. In several cases the hands
of N. R. A. have been tied although the problems were quite insistent,
and .yet the fact could not be found and the facts were not forth-
coming largely because of little quarrels between the people in the
industry, quarrels of almost negligible importance, compared with the
real value of the facts to the administrative authority.

1 think 1 mentioned before that it seems to me that there should be a
positive injunction against monopoly, for most of these trade prac-
tices grow up within an industry, and when they grow up they grow
up to serve the purposes of the moment. For the most part they
serve the needs of keeping the business alive, keeping it solvent, but as
they grow up without control, they may have antipublic features, and
it seems to me to be quite necessary to see to it that these trade prac-
tices are domesticated to public use.

The CHAIRMAN. You would, in the collection of this information,
have industry do that under Government supervision?

Mr. HAMILTON. Very definitely.
The CHAIRMAN. Would you treat that information as confidential?
Mr. HAMILTON. So far as the particular forms are concerned, it

seems to me it ought to be treated quite confidentially. It can be
gathered into a form in which it can be easily released for the benefit of
all concerned.

I have mentioned here the making over of trade practices. In the
same connection, it seems to me it is quite possible for us at least to
begin trying to do something with the larger problem of monopoly,
and Senator, since you have mentioned it, may I bring in again the
matter of the aluminum industry which has been of some sore con-
cern to us for, lo these many months.

The CHAmMAN. And to others for many years. [Laughter.)
Mr. HAMILTON. Yes; for many years. And quite a thorn in the

side of the Department of Justice.
Senator CosIoAN. When you referred to "us", Did you mean the

consumers' representatives?
Mr. HAMILTON, No, I mean in this case it has been with the

N. R. A. officially. Of course one great bother in connection with the
antitrust acts has been the impossibility of securing information
which would stand up under the rather strict rules of evidence which
are being interpreted by the courts. Your information may be such
as to persuade me, the information may be such as to convince you,
but yet, nevertheless, there may be technical flaws in it when measured
by rules of evidence that were never intended in their growth to be
applied to the matter investigated. At any rate, the result has been
that although this has been a problem for many years, we found it
almost impossible to do anything with it.

If there is a positive injunction against monopoly in the National
Industrial Recovery Act as well as a mere negative statement to the
effect that nothing therein shall tend to promote monopoly, some-
thing might be done.
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There has been in the coal industry, it seems to me quite necessary
if it can be done with due regard to competitive fuels found necessary
to establish a price floor. In the aluminum industry I should like
to see an attempt made to establish a price ceiling. That, it seems
to me, is an administrative matter and not a judicial matter, and it
is quite possible that the thing will be attended with fewer hazards
than tend a cause at law in the courts.

Here one of the things we want to do is to secure as wide a use as
possible of commodities, We want a philosophy of plenty and not a
philosophy of scarcity.

Senator XING. You do not want to go down to the A. A. A. organi-
zation with that idea.
The CHAIRMAN. Do not let us get into that. [Laughter.]
Mr. IAMILTON. I think the A. A, A. thought is quite persuasive in

favor of the philosophy of plenty. There are certain particular
exceptions that are quite necessary in order that the philosophy of
plenty in general may realize its real results. Aluminum is certainly
not being widely used at the present time, and it is quite possible that
a control of this kind might put it to wider use.

The CHAIRMAN. Is there an Aluminum Code?
Mr. HAMILTON. Yes, there is rather a nice story there. I do not

know whether you want to hear it.
The CHAIRMAN. I guess we had better not take up the time.

[Laughter.]
Mr. HAMILTON. Rather, there was an Aluminum Code. There

is now the remnants of an Aluminum Code.
Senator COSTIGAN. What happened to the Aluminum Code?
Mr. HAMILTON. What happened was this. We had an under-

standing with the industry in connection with certain amendments
which would not solve the problem, but which we thought would
supply us with the information which would enable us to make an
intelligent attack upon the problem, and sometime later we found
that it turned out that their understavling of the matter was not
strictly in accord with our understanding of the matter, and the
result was that we could not go on, and then we canceled all of the
provisions of the Aluminum Code with the exception of the labor
provisions, which is the way that the matter stands at this time.

Senator COSTICAN. Are the labor provisions admirable?
Mr. IAMLTON. If you use provisions in other codes as standards,

they are probably admirable.
The CHAIRMAN. Did the aluminum industry request price fixing

in their code?
Mr. HAMILTON. No; they did not find it necessary to do so.
Senator KING. Did any of the monopolies ask for price fixing?
Mr. HAMILTON. A monopoly does not have to ask for price fixing

in a code.
The CHAIRMAN. Proceed, Doctor.
Mr. HAMILTON. What happens in a chse of that kind is that there

are understandings behind the scenes and that that usually takes care
of the thing, and very frequently a provision of the code gets blamed
for something which hasbeon in existence for years and years and
which would go on without one at all. Of course, we are finding all
the way through that whon there was no N. I. A. people would
blame otherr conditions, and sonietinies even tine themselves. Now
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that there is an N. R. A., there is a sure scapegoat for anything that
goes wrong in your business or in your industry.

The CHAIRMAN. Nobody has blamed the N. R. A. with refemne
to aluminum prices. [Laughter.]

Proceed.
Mr. HAMILTON. I think that indicates the general lines along which

it seems to me that the thing might be most helpful.
The CHAiRMAN. Now you can answer Senator King's question.
Senator KING. You are familiar with the work of the Federal

Trade Commission, are you not?
Mr. HAMILTON. Reasonably so.
Senator KING. And the practices which they have denominated as

being injurious and unethical and condemned?
Mr. HAMILTON. Yes.
Senator KING. Are you familiar with the fact that quite recently

the wholesale druggists met with a representative of the Federal
Trade Commission and set out a code of fair trade practices, or
rather condemned things that were not fair?

Mr. HAMILTON. Yes.
Senator KING. And are operating fairly well and with a reasonable

degree of certainty in their attempt, and that they are proceeding
along ethical and proper lines? Do you think that that procedure
was wise, and do you not think it might be employed in other ac-
tivities and in other industries?

Mr. HAMILTON. To that question I would say "yes", but I want
to add one qualification, and that is that there is a little story that
precedes your story. The wholesale druggists came to the N. R.A.,
and the N. R. A. was quite willing to sanction certain trade practices
I think about the same ones that were sanctioned by the Federa
Trade Commission, but they also insisted upon certain labor standards.

Senator KING. Were those taken care of?
Mr. HAMILTON. They were quite unacceptable to the wholesale

druggists, and for that reason they went over to the Federal Trade
Commission.

Senator KING. But the N. R. A. labor provisions still exist in their
industry? They still exist and they are subject to the wage pro-
visions?

Mr. HAMILTON. Yes.
Senator KING. As are other industries to the same extent I suppose?
Mr. HAMILTON. To the same extent.
Senator KING. Do you believe that the bill before us or any bill

should abrogate the Sherman Antitrust Law and the Clayton Act?
Mr. HAMILTON. Senator King, I would reply to that and say that

I think that the ends of the act should not be abrogated. I think
the interests of the act are intended to preserve it and it should be
carefully preserved. The whole question in my mind is whether we
can devise better mechanisms than the Antitrust Act for accomplishing
the same purposes.

Senator KING. Do you believe that the State should permit industry
either b self-control or with the connivance of the State to establish
monopoies under which the general public would be adversely
affected?

Mr. HAMILTON. No; very definitely.
119782-85-PT 0- 19
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Senator KING. And do you not think that monopoly as a rule is in
the interests of a limited number and that it results in injury to the
masses of the people or to the consumers?

Mr. HAMILTON. To that let me say that I should road into anIR. A., if one is to be passed, the same ends and values which
I would read into an Antitrust Act or the Federal Trade Commission
Act. I think the thing has one very constructive advantage over
the others, and that is it gives a chance to work out constructively
problems with the industries themselves; whereas the Federal
Trade Commission and the Department of Justice look down upon
them from aloft. Their attitude is more or less a punitive attitude;
tha of the N. R. A., I think, can be made a much more constructive
attitude.

Senator KING. Was not that the plan that President Wilson had in
view when the Federal Trade Commission Act was passed?
Mr, HAMILTON. I think he did in all probability.
Senator, KING. That to that organization, indtfstry might go with

a view to determining what would be ethical and fair to industry and
to labor and to the public?

Mr. HAMILTON. Yes.
$:enator KING. And that certain practices and certain standards

tUher agreed upon might be the basis of their operation?
Mr. HAMILTON. But, of course, this has happened: In the first place

the power of the Federal Trade Conunission has been depleted to a
considerable extent by the courts. Take for instance the example of
the Wetern Meat case, and when it comes to this and the provisions
of the Clayton Act being interpreted to the effect that if one concern
acquires the properties of other concerns, and the monopoly exists
that way, that is all right. But if the little boys whisper together
behind a schoolhouse that is all wrong; because the public is hurt as
much by one practice as it is by the other practice.

Senator KING. May I say that there is a measure which has been
drafted, and I prepared one as well as several others, which would
prevent the first thing being done to which you refer, namely, the ab-
sorption or acquisition of the assets, and that might be controlled so
as to make more effective ethical standards and fair and legitimate
competition in industry. You see, in the Federal Trade Commission,
do you not, plus the antitrust laws, the method under which if those
laws are properly interpreted and properly enforced, the public interest
may be protected and industry may have a legitimate and proper
field?

Mr, HAMILTO. I should say where the public interest may receive
a measure of protection. I think it is quite possible through the
N. R, A. to add to that, another measure of protection and probably
a more important measure of protection than has yet been achieved
there. , It seems to me, Senator King, that as yet we have not anything
too' much to be proud of in this country in our control of American
industry. We have been fumbling with the problem. The anti-
trust act is a tentative answer, it is an instrument, it is a mechanism
and 49,4 4 final answer to the problem.

Se'p O, KNo. You do not want the corporative state the same as
Mussolini?

Mr. HAMILTON. Nothing of that kind.
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Senator Kima. You Are not'advocating regimentation of conduct?
Mr. HAMILTON. Most of those things were invented with the end

in view of lumping all of those problems into one that you can get
an answer to. It is a great deal like the word "socialism" and
" capitalism "-words which have been invented to conceal thought
and to prevent us from coming to grips in a real way with real prob-
lems. If our problems are to be solved in this country, they have to
be solved by taking them up one by one by investigation and analysis
and digging things through. The problems of one industry are not
the problems of another industry. It is a great deal, Senator King,
like swapping cooks. You simply get another collection of faults for
the one that you have given up.

Senator KING. It gives the stomach a rest perhaps. [Laughter.]
Mr. HAMILTON. And these vary a great deal. The N. R. A., and

if I may say one final word, I do not want to take up too much time-
but I fhink I will agree with Mr. Harriman who preceded me in one
respect, that is, that it is a little wrong to call this a recovery measure,
because the problems were problems which were here a long time
before there was necessity for recovery, and probably our most serious
mistake has been trying to take problems which are essentially problems
of getting industry a little more nearly in order at a pace of recovery.
It cannot be done that hard. We only started less than 2 years ago.
We knew too little about the problems. All of us were amateurs,
from the President of the United States down to the office boys.

What we need as much as we need a law is a personnel that is
acquainted in a very realistic and actual way with the real conduct of
industry, and that personnel has to be created. It does not exist at
the present time.

The ordinary business man who is very efficient in his own business,
has attempted to run these things in terms of forms lie has worked
out there, and a thing which works gloriously in one business, if
all others remain the same as for instance, restriction of output,
will play havoc if you take the thing in general, and one of the things
which industry has learned has been that the provisions that they were
most insistent upon getting into their codes, of cost formulas and of
the restriction of output and price fixing, have had repercussions
which have accompanied them. That lesson has been learned.

We have learned an enormous amount in the last 18 months, and
remember that we have within less than 21 months been called upon
to do a job which would ordinarily take 2 or 3 decades. It was from
1887 to 1906 before the Interstate Commerce Commission Act
became really effective. The Sherman Antitrust Act was passed
in 1890 and even yet we have not made the thing wholly effective.

I think N. R. A. can do a constructive job that the Federal Trade
Commission and the Department of Justice cannot do, by devising
administrative remedies against monopoly. I think they can also
address themselves to the job of trying to find out why various in-
dustries are not turning out goods in greater abundance and why the
American living standard is as low as it is. That is a long-time job;
it is not a matter of panacea; it is a matter of detailed treatment;
if'iS 6 matter of years; and Ywhat is needed here is the best law that
you can possibly give us and a personnel which can gradually' become
e4ual to the job, but we are not going to turn any tricks or miraces.
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Senator KxNG. I am going to introduce into the record a part of
your article.

Mr. I1AmLTON. All rght.
The CHAIRMAN. Dr. C. K. Leith, of Madison, Wis.

TESTIMONY OF C. K. LEITH, VICE CHAIRMAN OF PLANNING
COMMITTEE FOR MINERAL POLICY OF THE NATIONAL RE.
SOURCES BOARD

(Ilaving first been duly sworn by the chairman, Mr. Leith testified
as follows:)

The CHAIRMAN. You are chairman of the planning committee for
mineral policy of the National Resources Board?

Mr. LEITH. Vice chairman.
The CHAIRMAN. Very well, proceed. Have you a written state-

ment?
Mr. LEITHI. I have not. I will make my statement brief.
The CHAIRMAN. If you can get right to the point of the proposi.

tion, it will be helpful. We have three other witnesses and we want
to finish if we can by 12 o'clock.

Mr. Lia'r. I might say in opening that I am vice chairman of this
coimmittee--the active chairman-Mr. Ickes is the chairman. The
committee was appointed directly by the President, and is also
acting as the mineral section of the National Resources Board. I
an also on the advisory committee of the Bureau of Mines and on
the advisory committee to the raw material section of the War
I)epartmont.

Our committee is made up of the officials in Washington having to
do with minerals the Bureau of Mines, Geological Survey, representa-
tives from the N. I. A., the War l)epartinent Department of Com-
nrce, ond so on, and we were asked by the President to review all
of the different phases of the mineral policy as it affects these depart-
ments and to formulate a national policy,

I will touch only on the part of our conclusions that deals with the
N. It. A. I may say that we have submitted a preliminary report
to the President through the National Resources Board, and I will
summarize vory briefly the parts of it which seem to us to affect your
conclusions about the continuance of the N. R. A.

Our approach is based upon the special characteristics of minerals;
namely, that they are exhaustible and that they are unequally
distributed, not only among the nations but around the country.
The business in minerals is essentially an interstate business and not
intrastate, by the very nature of their concentration in a very few
places. Conservation, then, and national defense are the foundations
of the conclusions that we reach. By conservation we do not mean
hoarding; we mean the efficient use of the minerals.

Senator KING. Are you speaking of gold now and silver?
Mr. LuITH. Yes' all of them.
Senator KINC You do not think we ought to be regimented in

mining silver and gold to increase our monetary stocks?
Mr. LEITH. I have not said that we ought to be regimented in any

of them. I will come to that question in a moment, perhaps.
Senator KMNG. Proceed.
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Mr. LEITH. Our particular concern in conservation is not the mat-
ter of complete exhaustion of any of our 50 or 60 commercial minerals
but in the unnecessarily rapid 'exhaustion of the highest grade and
most cheaply mined, and on that path we are proceeding very rapidly.

We find that, after reviewing all of the mineral industries there
are five that stand out as industries showing great wastes, oil, coal,
copper, lead and zinc. We summarize soine of these wastes; they
are not merely a theoretical abstraction but may be reduced to figures.
For instance in coal, where the actual preventable loss in extraction
as compared with the British practice, as established by sound
engineering appraisal, is 150,000,000 tons of our highest grade coal,
which is about sufficient to supply Germany for a year, and in all of
these minerals----

Senator LA FOLLETTE (interposing). Is that an annual loss, Doctor?
Mr. LrEITH. An annual loss.
Senator KiNo. That is by reason of leaving the pillars and then
Mr. LEITH (interposing). Extracting a smaller percentage than the

best practice makes possible. These are what we call preventable
losses. There are others which are probably not preventable.

Senator KINO. We lose a great deal, too, by failing to properly
burn the coal. We do not get, all of the combustion out of it that we
should.

Mr. LErrH. Our figure does not take into account that very large
loss. Prevention of unnecessary loss, then, is our principal concern.
We find that that is not due to lack of knowledge of technological
processes. They have advanced very rapidly. It can be traced
directly to unrestricted and unregulated competition in the manage-
ment of the industry, leading to a surplus of capacity and surplus " of
production, and all of the attendant and resulting evils with which
you are all familiar. I

We conclude in our report that for these exhaustible resources,
some measure of production control, capacity control, or even price
control may bn necessary in the interest of coilservation; and I would
like to read into the record if I may a very brief statement which
expresses the principle which we come to after careful stuldy of the
varying conditions in the coal, oil, copper, lead, and zinc intu~stlies,
and of certain others to which specific reference is not here made. The
committee makes the following general recommendations for permis-
sive control of production and capacity, whore resource waste is
shown to be serious, and where control offers hope of reducing the
waste.

1. The bituminous coal, oil, copper, and lead codes, and the proposed
zinc code, all contain provisions permitting the industry to control
competition in one way or another, under Federal supervision. So
far as controls have been used, the ben fits seem to warrant continu-
ance of some such provisions after June 1035. For bituminous coal
and oil, the case for permitting control is clear. For copper, lead, and
zinc, the case is not so evident, but conditions are serious enough to
warrant some modification of the rule of unlimited competition after
the expiration of the National Industrial Recovery Act. ..... '

2. While control of production and capacity by most industries is
inpracticable, except perhaps in emergencies, such control is in the
public interest where destructive cOrnpctitidn causes serious waste of
an irreplaceable resource and endangers living standards of the mine
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workers, whose isolation, relative immobility, and hazardous life,merit special consideration,. In the special case of coal mining pro-
Vision or minimum and maximum prices may also be justified.

3. This committee recommends the consideration of action by
Congress empowering an appropriate agency, or agencies, where re-
soirce waste and depression of mine labor standards are found to be
serious, to authorize systems for the control of output or capacity,
or both of them, and where necessary, as in the case of coal mining,
to authorize minimum and maximum prices, and to supervise the
operation of such control. If necessary, the antitrust laws should be
specially amended to permit such action. In framing such legisla.
tion due regard should be had for the competitive interrelations of
coal, oil, gas, and water power and of the nonferrous metals.

4. Authorization of any such system of control by the producers
in an industry should be made contingent upon acceptance of what-
ever safeguards are deemed necessary by Congress to protect the
mine workers and the consuming public, and upon assurance by the
industry concerned that action will be taken to minimize resource
waste.

The question of labor safeguards is a special subject of great im-
portance and involves a clarification of the responsibilities of the
miners as well as protection of their rights and liberties. This sub-
ject will be considered by other agencies of the Government and is
outside the special province of the committee.

Regarding consumer safegards, the committee feels that when an
industry asks for the privilege of limiting competition, the super-
visory authority should be given power to prescribe forms of accounts,
to require reports, and to modify, disapprove, and review the opera-
tion of any proposal for price, production, or capacity control. At
the same time, producers in the industry may reasonably ask to be
protected against any unfair practices of organized and powerful
consumers.

5. The committee makes no specific recommendations as to which
agencies of the Government should be designated to administer the
plan. The legislation necessary might take the form either of a
separate act applicable to a single industry or of a general enabling act
applicable to the natural resource industries as a group. In the case
of bituninous coal and petroleum, it seems likely that separate
acts might be preferred, to provide for special problems peculiar to
these industries, such as the purchase of marginal mines, or the
establishment of crude-oil quotas. In the case of copper, lead, zinc,
and so forth, the general enabling act might be preferred, leaving each
industry to avail itself of the act and propose a plan of control should
conditions so require. I

In view of the common problems of the mining industries, and in
some cases of the competition between them, we would, however,
urge the importance of centering administrative responsibility under
the same general auspices. * * *
(6) Experience under the National Recovery Administration

codes have shown the importance of flexibility and administrative
discretion. We suggest, therefore, that the choice of the particular
method of control in a given case should be left to the administrative
agency in council with the industry concerned, selecting from what-
ever methods may be authorized by Congress the ones best suited to
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the conditions of the industry. This would leave roo'for modifica-
tion of the method of control in the light of experience and of judicial
interpretation. A plan of control once approved, however, the powers
of the administrative agency to require compliance should be made as
clear and as complete as the constitutional powers of the Federal
Government permit.

7. In general we recommend the selection of methods which leave a
considerable field of competition among producing units in order to
avoid the artificial maintenance of high-cost marginal enterprises. ' '

That is the statement of the principles of our committee as sub-
mitted to the President and transmitted by him to Congress.

The CHAIRMAN. You feel that the codes, so far as these industries
are concerned, have been very beneficial?

Mr. LEITH. Yes.
The CHAIRMAN. And you very much favor its continuance?
Mi. LEITH. Yes; I would like now to bring these principles down

to the particular bill-to translate them into terms applicable to the
bill S. 2445.

This is what I have drafted. It is not drafted by our committee,
but it seems to me to express, as I interpret them, the idea of the
committee.

On page 7 of the bill the President is given authority to grant codes
under (c)-
to those trades or industries which are now or hereafter subjected to governmental
regulation of prices, services, and methods of operation, as public utilities, or as
natural resource industries (such as, among others, coal, oil, or gas), or because
they are found to be affected with a public interest.

I may say that we find that statement a little obscure. It would
seem as if the natural resources were to be classed as public utilities
before they may come under that category, and our suggestion is to
cut out the reference to resource industries in that section and add
another section D-to express more clearly the purpose of the act as
applied to these limited natural resources:
or (D) to Industries engaged in the extraction of limited natmal resources where
the President finds: (1) that unregulated competition has caused and will cause
serious waste of tn irreplacable resource; (2) that stabilization of supply and
demand by control of production, price, and capacity will aid In reducing waste;
(3) that the proposed code contains such additional provisions for the improve-
ment of technie.,l standards and the elimination of wasteful practices as seem to
him reasonable attainable; and (4) that the proposed code contains provisions for
the fixing of maximum prices, if necessary, by a public authority sufficient to
protect consumers against unreasonable advance in price.

We do not name the particular resources because to do so would
in a sense pre-judge their classification. However, we have in mind
particularly coal, oil and gas copper, lead, and zinc. Possibly other
resources, such as timber, could be included in this section. '  ':

In view of the Supreme Court's decision, we have in mind al
that from the standpoint of minerals, this section should be strength'
ened perhaps by a statement of purposes that minerals are invested
with a public interest, that the industry is substantially interstate in
nature, and furthermore that the public has a special stake in these
particular commodities, because of the necessity of conservation.

Please note that our recommendation refers only to "Codes of Fair
Competition "to be made on application by the industries to the Presi-
dent. Our Committee has taken no position on the later section (page
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9 of the bill) conferring right on the President to impose codes because
of waste of natural resources.

Senator LAFOLLETTE. Are there any other sections of the report
which you think might be helpful to the committee and should go
into the record?

Mr. LEITH. I think there are. The entire report is short.
SenAtOr LAFOLLETTE. I suggest that it be incorporated, at the

conclusion of your testimony.
The CHAmAN. That may be done. The committee will recess

until 2 o'clock this afternoon to meet in the District of Columbia
Committee Room.,

(Whereupon at 11:55 a. m. recess was taken until 2 o'clock of the
same day.)

(The following is the report of the Planning Committee for Mineral
Policy of the National Resources Board subsequently submitted by
Mr. Leith.)

NATIONAL RESC UTICES BOARD-A REPORT ON NATIONAL
PlANNING AND : UBLIC WORKS IN RELATION TO NATURAL
RESOURCES AN, INCLUDING LAND USE AND WATER RE-
SOURCES WITH FINDING AND RECOMMENDATIONS

'PAaT IV. RzPORT 00 Te PLANNING CoMArrBE FOR MINERAL POLICY

LETTER OF TRANsumTTAn

PLANNING COMMITTEE FOR MINERAL POLICY

To the CHAIRMAN, Tar NATIONAL Rzsouaczs BoAnD.
D, ki $cu: In ,esponse to the request of the National Planning Board, there

is herewith presented a preliminary report of the Planning Committee for Mineral
Policy, appointed by the President April 7, 1934, to be included as a part of a
report of the National Resources Board to the President.

The present report is a preliminary statement of the major elements of policy,
with recommendations for action on a few of them, but without specific recom-
mencdations on many questions that are sti.. under consideration.

At a later date the committee plans to prepare a fuller report for submission
to the President.

The committee dishes to acknowledge the cordial cooperation of all the official
agencies in the Government concerned with minerals. These include the Bureau
of Mines, the United States Geological Survey, the Bureau of Foreign and Do-
mestic Commerce, the Economic Adviser's Office of the State Department the
Office of the Special Adviser to the President on Foreign Trade, the Tariff Com.
mission, the Industrial Planning Branch of the War Department, the Petroleum
Administrative Board, the Science Advisory Board, and the Division of Research
aid Planning of the N. R. A. We are particularly Indebted to F. G. Tryon,
0.KE. Kieseling A. G. White, D. F. Keipp, C. E Stuart, J. W. Frey, R. J. Lund,
ILA Catll Daniel Harrington G.S Rice Herman Stabler, J. D. Northrop,
and L. P. Hewett. Also tbere have been individual conferences with leaders in
the mineral industries, but limitation of time on this prelimifiary report had made
itlapoa~sble to extend these conferences as far into the industries as is hoped

* Rupatfi#4 y submitted.. .,

r 9. K. Larr, Vice Chairman. LEON UENDER SON.
.. ER ERT 'Pais. W. C. MENDENHALL.
Ibff rW. FINCr. F. A. Srcox
S4 W;, FURv.. WATNM C, TAYLOR.
C. TR EARiS, Jr. W. L. Taorp.

WILLIAM , RAwaza, Teehed Seretry.
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1 ~N'rOD1CroA* SUIMMARY

SALIENT FEATURES OF REPORT,

(1) The fact that mineral resources are exhaustible and irreplaeabe is an
essential consideration in a national mineral policy. Conservation is defined and
analyzed. Better coordination of private and public effort is required.
(2) Consumption forecasts are the cornerstone of playing,.
(3) Need for control of production, price, or capacity/ discussed for oil, coal,

copper, lead, and zinc, without specific recommendations as to kind of measures.
Need is clearly established for coal and oil. Enabling legislation recommended.

(4) For minerals in deficient supply within the United States, encearage devel-
opment. Methods are specified. Discourage use of tariffs as a method.

(5) Minerals and the problem of monopoly are discussed,,. Antitrust law
should be retained'and vigorously enforced, with provision for authorizing collec-
tive action to control wasteful competition under public-supervision, , , .. :

(6) Possible extension of leasing laws on public 'lands to cover all minerali,
except for that portion of Alaska outside of the national forests,.

(7) Broad extension of Government or State ownership is not approved, with
special exceptions. , I I ' .

(8) Development of submarginal deposits in to be encouraged only for minerals
In deficient supply. Necessity of making provision for permanently stranded
mining populations. Relation to land-use planning Indicated. I

(9) Taxation, Discovery and depletion allowances in Income tax, designed to
encourage development of minerals, to be studied as to their effect on the problem
of production control. Anticonservational effects of State ad valorem taxes on
reserves are discussed; study to be made of possible revision,

(10) States should be encouraged to exercise their constitutional authority'to
prevent resource waste by use of the police power. , ' , .1

(11) Government to sponsor scientific and engineering attack on problems of
conservation and cost reduction. .. I I I I,

(12) Safety and health of mine workers., Protection a primary obligatton of
G o v e r n m e n t . I I . , I . , 1 , . ..

(13) Federal agencies of mineral administration and their possible organiatotin
discussed. ' I j , .,

(14) Foreign policy to e based on grouping of minerals into those in deficient
supply and those in exportable surplus. Kinds of policy recommended for eah
of these groups.

(15) Imported minerals and national defense. Necessary to provide stocks of
certain minerals now lacking in this country. I

(16) Mineral tariff policy and reciprocal trade agreements to be considered in
light of occurrence and extent of domestic reserves. , , - , ' ,

(17) Continue to seek equality of opportunity for American nationals in
development of needed supplies abroad.

SECTIoN I. THE NEED Or A NATIONAL POLICY

The United States leads the world in variety and abundance of its mineral de-
posits. No similar area contains as great a number of mineral deposits of such
large size, high grade, and easy accessibility. It produces about 40 percerit ofthe
value of the world mineral production from within its own borders, and Its com-
mercial control of mineral resources in foreign countries brings its proportion of the
world total up to 50 percent. It has shared with the British Empire In the expldi-
tation of over three-quarters of the world's minerals. Through its use of mineral
fuels and water powers, it produces nearly half of the mechanical energy of thWe
world, Minerals account for about 40 percent of the value of the annual prodlit
of natural resources in the United States, which Include its agriculture, fotesm,
and water powers, In 1929 the mineral industries employed more than a millions
men and reported products to the value of nearly 6 billion dollars. '' ! '.'I .

Mining is the stepchild of our economy, Rightfully it is coordinate with tgricul-
ture and manufacture; actually, it receives insufficient attelItlon. Odit is' the
age of the power machine and the minerals furnish both the power ad the mA NAe.
Not only is the United States the largest producer of minerals, It is l4e.the ti $tet
consumer. Our per capita requirements of metal and fuel fat' exceed, th4606f
any other nation, Until recently consumption has Increased lilke ,,$.uf at
compound interest, so that in the last 30 years we have used no, oil' tidoal,
Iron, and copper than in our entire previous history.' While the tateV o L¢ft"

IAn abstrsst of the Committe's report will be found on pp. 32 to 8W.
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slowed down after the war and while consumption is now reduced by the depres-
sion, the future of our industries depends on an abundance of cheap metal and
cheap fuel.

In the happy stage of skimming the cream of the resources, the Nation has
taken t8 abundance of mineral supplies as a matter of course. But as we pass
Into the stage of maturity it is evident that the spendthrift habits and impetuous
expansion of the pioneer days must give way to a more orderly and less wasteful
development. The great mineral industries of the United States have been built
,up through individual initiative, with little social direction or control. Until
recently it has been assumed that private enterprise required no guidance in devel-
oping the national resources and needed no help from Government. The World
War, however,'made people acutely conscious of their dependence on the minerals,
and in the ease of the fuels led to an elaborate machinery of wartime control.
Following the war expansion came a difficult readjustment. Abroad, our trade in
minerals was disturbed by the tide of economic nationalism, expressed in the
spread of public controls of one kind or another. At home, coal, oil, and certain of
the metals struggled with an unmanageable surplus of plant capacity. The diffi-
culties of the mineral industries were brought to a crisis by the great depression.

The situation calls for review, to see whether it warrants better coordination of
national policy in the public interest. The following report considers this question.

We shall make no attempt to discuss the many economic and social conditions
that affect mining in common with other industries. The Nation's interest cen-
ters very largely around the 1,000,000 men and their families who are dependent
on the mines for a living, The public is rlhtly concerned with the arduous life
of the mine workers their isolation, and their long struggle for the right of collec-
tive bargaining; with the immense fluctuations in employment; with living condi-
tions that are sometimes healthful and comfortable, yet sometimes miserably poor.
The committee is informed that the questions of employer-employee relations and
of economic security for the unemployed and the aged are being considered by
'other agencies and are outside its terms of reference. We cannot, however, for-
bear a consideration of the stranded populations in some mining districts or of the
special problem of.health and safety. In general, the task assigned to this com-
mittee deals with mineral technology and markets. Yet the economic stability
which we find the most urgent first step in preventing resource waste is also a
prerequisite to ameliorating the lot of the mine workers.

Our discussion is concerned primarily with questions of policy arising from the
inherent characteristics of mineral resources. Among these characteristics are:
(1) That minerals are exhaustible and nonreproducible; (2) that some minerals do
not exist in the United States in quantities adequate for national welfare; (3)
that others exist in present surplus; (4) that geographic distribution is fixed by
nature and cannot be changed by enactment, thereby determining trade routes
and trade areas, both domestic and foreign; (5) that there are special hazards,
both physical and economic, in mining; (6) that closing down a mine may result
in losses far more serious than closing down a factory. The outstanding public
problem arising out of these conditions is that of conservation. By conservation
of minerals, we mean not hoarding, but orderly and efficient use in the interest
of national welfare, both in war and peace, without unnecessary waste either of
the physical resources themselves or of the human elements involved in their
extraction.
I The task in mineral conservation now before the Nation is to take up and 3arry

forward the work begun under the leadership of President Theodore Roosavelt
30 years ago. The original conservation movement had two major objectives:
(1) Protection of the public domain against despoiling by private interests, and
(2) prevention of physical waste. Indignant at the frauds ani evasions prac Iced
under the old land laws, the friends of conservation attacked the first objective
with zeal and vigor. Unappropriated mineral-bearing lands (except for the
metals which were open to location as before) were withdrawn from settlement
pending their classification and the enactment of new legislation. After prolor ged
debate, Congress passed a group of leasing acts, including the Alaskan coal land
act of 1914 and the mineral leasing act of 1920, opening deposits of coal, oil, gas,
phosphate, and salines on the public domain to prospecting and leasing with pay-
ment of royalty to the United States. With the passage of these laws, the first
objective of the conservation movement was largely attained, so far as mine -als
were concerned, though there will always remain the task of vigilant and courage-
ous administration.

But with respect to the second objective-the prevention of physical wasted-
much remains to In done. Great and encouraging savings have indeed been miade
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by engineers and scientists Thus the invention of the process of flotation has
recovered large quantities of metal formerly wasted. In the production of oil,
the technical men have learned how to cement wells against infiltration of salt
water, how to utilize the lifting power of the imprisoned gas to increase the yield
of oil, and have carried the maximum depth of drilling from 3,000 to 10,000 feet.
The cracking process has doubled and trebled the percentage of gasoline obtain-
able from the crude. In the field of power generation, the fuel engineers have
reduced the average consumption of coal from 5.3 pounds per kilowatt-hour in
1908 to 1.5 in 1933. These and other brilliant technical achievements have made
available deposits formerly considered unminable and have greatly prolonged the
life of out limited reserves. Among other things, they have shown the wisdom of
conservation, for a barrel of oil saved for use today will generate four times as
many horsepower-hours of work as it could have done 30 years ago.

But, as regards the waste of resources associated with the economic organization
of mining, inadequate progress has been made. The waste of gas, oil, and coal
now going on which is directly ascribable to the destructive competition charac-
teristic of these industries, deserves the measured use of the word "intolerable."
These wastes are not due to lack of engineering knowledge-our mining engineers
and oil technologists are the best in the world. They are due rather to continu-
ance of the literal application of the rule of competition to the development of
these resources, and also, the special case of oil and gas, to the conflict between in
the legal facts of surface ownership and the natural facts of geology. The present-
day problem of conservation is to encourage an organization of industry that
will control competitive waste, It involves, in the case of oil and gas, using the
States' police powers to prohibit preventable waste and substituting the principle
of the equitable share in the common reservoir for the judicial "law of capture."
It involves permitting the control of production, stocks, capacity, and perhaps of
price, under public supervision, by methods hitherto thought to be forbidden
under the antitrust laws. The Nation must learn that the rule of uncontrolled
competition applied to certain resources leads to excessive waste. The greatest
single task of conservation is to insure economic stability in the mineral industries.

There is a wide-spread impression that waste is a thing of the past. Every
schoolboy is taught how our pioneering fathers burned natural gas in great open
torches 50 years ago. In point of fact, the wastes of that time were probably
small compared with what is going on in the month of October 1934. As this
report is written, in one field in the United States a billion cubic feet of natural
gas is being blown into the air daily. That is gas enough to supply the United
Kingdom twice over. It is forty times as much gas as all the Scandinavian
countries use together. It is almost enough to supply every householder in the
United States now consuming either natural or manufactured gas. The only use
made of this particular gas is to strip it for the tiny fraction of gasoline which it
contains, and this at a time when the supply of gasoline from other sources is
already so great that measures to limit production are thought to be necessary.
Similar wastes, though fortunately on a smaller scale, are going on in other gas
fields and in other industries, to which we shall later refer. It is probable that
during the time it would take the ordinary person to read over this report, enough
fuel will have been wasted in our gas and oil fields and coal mines to keep at least
10 000 relief familes warm during the coming winter.

Were our resources unlimited, such losses might seem excusable. The facts
are otherwise. Despite the difficulties of estimatiuF reserves and the shortcomings
of some past efforts, it is the consensus of geologists that the principal mineral
regions have now been found; their general extent is known; in many cases their
size has been measured. The geologic and geographic limitations upon further
large developments are becoming fairly definitely understood. The rapid increase
in the scale of production in the last few decades brings a new perspective into
our judgment as to what constitutes adequate reserves. It is now established
beyond reasonable doubt that the United States is deficient in many minerals
necessary for industry, both In respect to present and to future requirements;
that for others the supply is limited to a decade or a few decades; that, aside from
the building materials, only a few of the minerals, such as coal and iron, exist in
quantities sufficient to supply the Nation for long periods of 100 years or more,
and even these are more limited in regard to the higher grade reserves. Present
overdevelopment of some minerals hs tended to obscure the central and domi-
nant fact that, in relation to what we hope will be the life of the Nation, our
mineral supplies are too limited to excuse the wasteful exploitation that now
often prevails, I . ! .
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In approaching the problem of a national mineral policy, the committee starts
with recognition of the fact that private industry has successfully developed the
minerals of the United States to an extent never before approximated in the
world; that the job on the whole has been done efficiently and without rater
wastes or mistakes than were more or less inevitable under existing conditions of
enforced competition and widely scattered ownership of the resources; that the
desire for efficiency and profit has been mainly responsible for the great gains in
con*rvational practice already made; that the nature and immense diversity of
the problems--scientific, technical, economic, and social-have required a variety,
elasticity, and boldness of attack scarcely possible under bureaucratic control
even if it be assumed that such control were competent, honest, and not hampered
by shifting political currents. American consumers have been furnished the
cheapest fuel and some of the cheapest metal in the world. The output per
worker in the mines of the United States is generally far higher than in foreign
countries.' We believe that the record of the mineral industry in the United
States warrants the presumption that it should continue to develop under
private initiative,. However, we also believe that mineral reserves are vested
with a public interest which justifies extension of public supervision to those
specific conditions affecting our mineral industries, which are distinctly detri-
mental both to the public and to the industries themselves, and which seem
beyond the power of the industries themselves to remedy.

Soon after the passage of the National Industrial Recovery Act, several of the
mineral industries embraced the opportunity to undertake collective action,
under the public guidance and supervision afforded by the new law. Problems
were taken up, in cooperation with the Government, which either because of the
prohibitions of the antitrust laws or because of economic conditions associated
with the depression had proved beyond their own capacity to master. It is
mainly the conservational aspects of these questions that the committee has in
mind in its discussion of possible extension of public regulation or control, Federal
or State. By public control we mean not so much the forcible public interference
with private business, as the addition of safeguards and powers to enable industry
itself to act collectively, where necessary, in order to avoid the wastes, physical
and social, of destructive competition.

Many agencies of Government, Federal, and State, permanent and emergency,
touch the problem of conservation in one way or another, and progress has been
made in the solution of the problems of individual industries. The various
agencies now attempting to formulate a national program for land use are neces-
sarily giving some thought to the minerals. The National Industrial Recovery
Act is designed, among other things, to conserve natural resources, as well as
human resources, and notable progress has been made in conserving oil. How-
ever, only a start has been made. Neither the N. R. A. nor any other agency has
worked out the guiding principles, and naturally there is no consistent plan
common to all of the agencies. The complex interrelationships of minerals have
scarcely been considered. No individual policy for coal, oil, or gas, for instance,
can be worked out or administered without consideration of their interrelations
in a highly competitive fuel market. The same is true of the shifts in demand
and the substitutions which are taking place among the major metals. A similar
lack of a unified approach characterizes our activities touching minerals in the
foreign field. All agencies of the Government dealing with foreign trade, or with
national defense, are concerned with the minerals, yet policies hitherto have all
too often been haphazard and even contradictory. Tariffs and reciprocal trade
agreements, commercial treaties, foreign concessions and investments, the Amer-
ican attitude toward the "open door", all need review in the light of our present
supplies and future reserves of the minerals.

Long-range considerations will dominate the discussion, though the special
conditions of the depression cannot.be overlooked. We shall consider first the
problems raised in the domestic field, and then take up those in the foreign field.

SECTIoN II. PoLICe IN Tnn DoMxSTIc FxLan

I. DIPaETION AND THE GROWING HANDICAPS OF MINING

In the domestic field the central problem is the Wise use of the national inheri-
tance with regard not merely to the prosperity of the mining companies but the
welfare of the army of nione Workers and the lotig-time interest of the consuming
public. hterc" the brohlem centers around the facts of limited occurrence and
exhaustibility. At the moment attention of the mineral industries is preoccupied
with the handling of an embarrassing surplus, but the surplus is a short-time
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problem, in itself causing waste of the resources through destructive competition
and thereby intensifying the long-time problem of mineral depiction.

The real significance of mineral exhaustibility is the tendency to force an
increase in cost. When the Nation became conscious about the turn of the
century that its mineral reserves were not inexhaustible, men pictured a day of
wrath when all the coal and all the iron would be consumed. Then when the
looked-for shortage did not occur, a feeling rose that conservation was a cry of
"Wolf" and a reaction set in. To get a rational picture of the problem of conser-
vation it must be fixed in mind that the danger is not absolute exhaustion in
some distant future, but rather an early increase in cost through depletion of the
rich and accessible deposits. The mines grow deeper and the ore bodies leaner.
Exhaustion of thick coal beds forces the use of thin ones. Once famous districts
pass into decay, and except as the discovery of new deposits or the advance of
technology offsets the growing difficulties of nature, costs tend to increase. The
American people have attacked their unique endowment with an energy and also
with an impetuosity hardly equalled in the world's history. Thus far, as the old
areas of production were exhausted, new sources of supply have been at hand,
technology has been gaining over the forces of nature, and on the average, costs
have been going down. The immediate outlook is abundance of the principal
mineral raw materials at declining cost.

But if a longer view is taken, the outlook is a formidable increase in the physical
handicaps of mining and a rise in costs. Already signs begin to appear that
domestic industries are feeling the pinch of competition and finding it difficult
to meet the pressure emanating from younger countries that are still discovering
new resources. For the construction materials-stone, clay, sand, and other
earth product-our reserves are indeed inexhaustible. But for the metals and
fuels, despite a magnificent endowment, depletion is further advanced than even
mining men generally realize.

Of the 33 metal-mining districts that have yielded the greatest wealth to date,
only 5 have been discovered since 1900, and none at all since 1907.2 In gold the
peak of American production was passed in 1015, and despite the enormous
stimulus of falling commodity prices and devaluation of the dollar, production
today is still far below the pre-war level. In silver, also, we seem to have passed
the peak. Large supplies arc indeed assured as a byproduct of the winning of the
base metals, yet where will be found the camps to take the place of the Comstock
Lode or Leadville? In the mining of copper the riches of Utah and of the South-
west obscure the troubles of Michigan and Butte. The mines of Michigan have
gone a mile below the surface, by far the deepest copper mines in all the world,
and at those depths, despite the ablest of engineering, they are quite unable to
compete with many low-cost districts here and abroad. Hence the telltale
demand for a tariff. In lead and zinc de lotion is far advanced, and despite large
known reserves, the geologist would finXit hard to tol where the supplies of 20
years hence will be found. In iron ore the incomparable Mesabi range, opened
in 1893, has already yielded nearly half of its really high-grade ore, and the rest
will hardly last another 40 years, though fortunately there are huge tonnages of
low grade.

In the oil industry the glut produced by east Texas makes us forget the hun-
dreds of dead or dying pools in other areas. It now appears that American oil
deposits may not be the world's greatest; our distinction seems likely to be
rather that we have used them up the fastest. In the Appalachians Illinois,
Indiana, and many of the earlier districts of the mideontinent and California,
there is small prospect of new discoveries to offset the advance of depletion. A
similar condition prevails in natural gas. The youthful vigor of the astonishing
fields of the Southwest hides the decline of many eastern districts and the death
of the Indiana gas belt.

Even if one turns to coal mining, lie finds signs that point along the same road.
The anthracite fields of Pennsylvania, home of our highest-priced coals, are 29,
percent exhausted, and already the industry has passed into the stage of increas-
ing costs. In the bituminous fields there are indeed stupendous reserve of low-
grade coals, yet in many of the high-grade scams depletion is far advanced. The
glories of the Moshannon bed are a memory. Only a few acres, of virgin coal
remain in the famous Big Vein of Georges Creek, The life of the Pocahontas
and New River coals is good for two and a half generations, that of the Pitts-
burgh seam in Pennsylvania for perhaps three.

The reference Is to date of first. discovery of the district; notneeesary to beginning to tacdUet6.
In several of these maoar districts there have af course bee notable extensions, such hs th- Plhetwfeld in tab
Tri-State zinc and lead district.
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The experience of England shows how early in the exploitation of a mineral
resource the stage of increasing cost may arrive. In the first half of the nine-
teenth century, the United Kingdom led the world, not only in coal and iron but
in the production of copper, lead, zinc, and tin. In none of these metals are
Britain's reserves wholly exhausted; yet the mining of copper and zinc has all
but ceased and that of lead is small. The mining of tin continues but only in
deelini g volume. In coal, according to the very careful estimates of the British
geologists, only 7 percent of the original reserve in the United Kingdom has thus
far been removed. Yet, in the course of winning that 7 percent, the British
miners have been forced to work at depths as great as 3,700 feet and to use, at
shallower depths, seams as thin as 14 inches. If such be the cost of winning the
7th percent, what will be the cost of the 97th percent? Largely because of these
handicaps-though partly because of less effective use of machinery-the British
miner produces only about a fourth as much as the American miner. The result
is twofold: The British miner receives less for his labor and the British consumer
must pay more at the pit-head for his coal. A ton of soft coal in America costs
1.7 hours of labor; in England, 7.5 hours. The increasing difficulties in the Brit-
ish coal mines have long since absorbed the gains of technology, and the output
per worker has been falling since the eighties. A land in the stage of increasing
costs of mining is hard pressed in competing with some newer lands in the -ortu-
nate stage of declining costs.

American mining is starting on the same road. Symptoms of advancing age
are becoming clear. Production of key minerals shows signs of migrating to
newer countries. Mineral exports are declining in relation to mineral imports.
Until recently most of our larger mineral industries were content to remain upon
the free list, amply able to compete in the world market. But in 1932, three of
the largest-anthracite, copper, and petroleum-asked for and received protec-
tion. Today 63 percent of our mineral production has sheltered itself behind the
wall of a protective tariff. The handicaps of thinner beds, leaner ores, and growing
depth are beginning to be felt. The problem of conservation is not to prepare
for a day centuries hence when all the fuel and metal shall be gone, but to min-
imize the readjustment to a stage of increasing cost which in the older lands has
already arrived and in the United States is only a matter of time.

What is to be done? The broad answer is clear: Eliminate waste and improve
mineral technology.

An economic organization of the mineral industries must be encouraged that
will minimize the resource wastes and the business losses of destructive competi-
tion. Tax, tariff, and public-land policies should be reviewed in the light of their
effects on resource use, and conservation. The States should be encouraged to
use their constitutional authority to prohibit waste by the exercise of the police
power. The arts of exploration, mining, and metallurgy must be fostered so as
to offset the progress of exhaustion and the growing obstacles of nature. In all
such action the liberties, health, and living standards of the mine workers must be
guarded as a primary obligation..

Unless these things can be done, the menace of increasing costs, in time, will
handicap American producers, press heavily on miners' wages, raise costs of the
raw materials of industry, and in many indirect ways work to handicap the na-
tional welfare.

II. FORECASTS OF MINERAL CONSUMPTION

Wise use of the national resources requires a knowledge of demand. Develop
ment of mines in excess of demand forces resource waste, capital loss, and irregu-
lar employment, and among the major causes of overdevelopment has been the
lack of any clear picture of future requirements. Development programs have
not been based on any common agreement as to the capacity necessary. We
recommend the establishment of consumption forecasts, periodically checked and
revised, to serve as a guide for current production and for investment in plant
facilities.

Until recently our rapid Industrial growth created such ever-mounting demand
for minerals that in many cases the existence of an adequate market has been
assumed, and attention has been centered mainly upon the finding and develop-
ment of new deposits. Almost any mine sooner or later found an outlet for its
product. Explorers, promoters and their backero, as a class, have given very
little attention to the possible limitation of the market for anything they might
find or develop. Even the well-organized Industries have been slow to realize
that fundamental changes in demand are taking place.
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The need of forecasts and the possibilities of basing them on past trends may be
illustrated by production trends of the fuels and the major metals, For 2 or 3
decades preceding the war, consumption of all the principal minerals expanded
rapidly-faster than the population-and it was a common belief that this
expansion would continue indefinitely. This was a period during which many
small mineral enterprises were consolidated into large units, and large capital was
drawn in. Banks insisted on ample reserves of raw materials as a basis of
financing. Holdings of reserves were sometimes augmented for trading purposes
by companies contemplating merger. Manufacturers and distributors reached
out for their own mineral supplies. As the commercial units grew larger, it be.
came necessary to plan further ahead for capacity and reserves, The result was
ever-increasing speed of exploration and development.

After 1914 growth was further stimulated by the World War. The munitions
demand affected nearly all the minerals, and some were further boomed by the
blockade of major sources of supply outside the United States. In many indus-
tries the war led to a huge increase of capacity, especially in zinc, copper, and
bituminous coal.

After the Armistice, the industries which had been most stimulated by the war
experienced a sharp reaction. The high prices of 1916-18 had brought on other
changes beside expansion of capacity, such as substitution and economics in use.
In iron ore, anthracite, and bituminous coal, for example, production has never
again equaled the war peak. In copper, the smelter output from domestic ores
did not regain the war level until 1929. Yet in many cases, the expectations of
mining men continued to center on a projection of the pre-war curve. Thus in
iron, the overdevelopment of mine capacity, which in some way must now be
liquidated, is fairly measured by the gap between the projected pre-war trend and
the actual trend. There were, of course, many other minerals, such as oil
natural gas, and sulphur, the demand for which continued to grow by leaps And
bounds up to the coming of the great depression. In fact, the great majority of
the domestic mineral industries established new peaks of production in the years
1926-30. Yet the experience of iron, coal, and copper suggests that a gradual
flattening of consumption curves is to be looked for by other mineral industries
even on return of normal business. Few subjects are of greater importance to
any industry than the future of consumption.

No attempt will be made here to analyze all of the reasons for such changes in
demand, Their existence only is emphasized. Study of industries concerned
shows many detailed causes for these changes-technological advances, more effi-
cient utilization, increasing use of scrap, changing habits of consumption, ap-
proaching saturation er decline in the demand for certain industrial products
slowing down of the acceleration of population growth, and other factors. All
of these elements are capable of analysis in forecasting of trends. The flattening
of production curves is not a special case applying to minerals alone, nor is it
merely a temporary change due to the depression. Many other economic and
social phenomena show a similar tendency toward retardation of earlier rates of
growth.

General recognition of this fact by the industries affected has been very slow.
Even yet the fundamental change in conditions is not everywhere recognized.
The old psychology of indefinite expansion persists. There have been such wide
fluctuations in annual demand over the last 20 years as to obscure the general
trend, making it easy to assume that each year was abnormal and that in time
consumption would come back to a scale indicated by the projection of the rapidly
rising pro-war curve of mineral demand.

Far-sighted leaders of these industries, however, are awake to the need of fore-
casting consumption in the light of the changing conditions, Long-time forecasts
are needed for such light as can be thrown on the problems of planning invest-
ment in plant capacity, Short-time forecasts are essential in the effort to bal-
ance current production with market needs. The value of such forecasts has been
seen for some time, but up to the present collective action, by the Industries has
been handicapped by the fear that it might be construed asdonspiracy in restraint
of trade under the antitrust law, by the lack of authority to secure comprehensive
data and by doubts as to the accuracy of some of the figures furnishedb3 Inter-
ested parties. Furthermore, estimates made by producers have on the whole
lacked the check of similar estimates from the side of the consumers, who Alone
were in position to supply some of the data essential to the analysis,

In the opinion of your committee forecasts of mineral consumption age a proper
function of Government. A Government agency with power to require repott,
working in friendly cooperation with the mineral industries through thor trPd,
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iatltutei, ad wherever possible with consumer organizations, or purchasing
aspciations, would be able to secure complete figures from all sources. It is
obvious that a record of consumption is esential to such a forecast, Individual
returns should be held confidential, but the final estimates should be reviewed
jointly by the Government agency in conference with representatives of producer
and consumer org nizations, Under this arrangement, the participation of the
Government would insure freedom from bias, and the presence of business men
representing both sides of the market would add confidence in the reliability of
the forecast& The estimates would command attention and respect, not only
from industry but from that part of the general public which occasionally specu-
lates In mineral development.

Oil is the only mineral for which the Government has thus far attempted such
forecasts, and the experience with that commodity, starting with estimates by the
Federal Oil Conservation Board in 1930 and continued under the present Petro-
leum Administrative Board, seems to demonstrate the feasibility of Government
estimates for other minerals. There is general testimony from the oil industry
that the inauguration of these estimates constituted a very important step
toward conservation. While production has often overshot the mark thus set
up, A definite objective has been in view for the first time, and it has served as a
guide for all of the efforts to balance production and consumption that have since
bee made by the industry, by the States, and by the Federal Government.

Your committee recommends the regular issuance of similar forecasts of the
demand for coal, copper, lead, and zinc. These are the minerals, in addition to
oil, which are most afflicted with troubles of surplus, and consumption estimates
are a first and immediate requirement in any attempt to balance production with
consumption. For other minerals the need of forecasts seems less urgent, but
as circumstances require, these also should be covered. Even without measures
for production control, we believe that widely known official forecasts will go far
toward discouraging unwise expansion of capacity, as financial support for new
enterprises in fields already overdeveloped would be more difficult to obtain.

The committee is aware that all forecasting necessarily involves an element of
hazard. Short-time forecasts are obviously much affected by the business cych
by the export market, and (in the case of fuels) by the weather. Long-timf.
forecasts are dependent on the future of business, on technologic change, ana
many special factors. Any forecast, therefore, should state the assumptions on
which it is based and the range of probable error, and should be revised periodically
in the light of changing conditions. As industries mature, their characteristic
growth trends become clearer, and even in long-range forecasts it seems possible
to indicate upper limits not for particular years but for periods of the length
Involved in planning large-scale capital investments. Responsibility for decision
remains with the individual executive, but we believe his decision will be wiser if
made in the light of the collective judgment of trade experts and a Government
agency studying all the facts.: The proper agency for this work would seem to be the Bureau of Mines working
in cooperation with the Geological Survey and Bureau of Foreign and Domestic
Commerce. These 'agencies already have experienced personnel and much of
the necessary information, and at comparatively small expense could build up
staffs and records to undertake the task.
11. CONSERVATIONAL PROBLEMS ARISING FROM SURPLUS OF PRODUCTION OR

PLANT CAPACITY

1. CON ERVATION AND PRODUCTION CONTROL
Foremost among the problems of conservation Is the prevention of resource

waste and associated social and economic disorder caused by the destructive
competition characteristic of those minerals with a surplus of plant capacity or
production. It may seem a paradox but It Is a fact that resource loss is most
serious in the same industries, such as coal and oil, where attention at the moment
Is centered on the disposal of an embarrassing surplus. In this group the prob-
lem of conserVation is less one of technology than of economics. The task before
the Nation is to help these industries to prevent competitive waste, bring supply
in balance with t'eqtiremepts, stabilize employment, limit cutthroat competition,
fid,'Iby achieving some n teaeure of stability, permit the savings in the underlying
rfourqe which' technology has already shown to be possible. It involves con-
odfftlh % control. of production, of capacity, of stocks, and often of price bygn 4h od " *ch trkditlihally have been thought forbidden by the antitrust laws.
it folres recognitt of the competition between mineral industries, as In the
fuel and power group, as well as within them.
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While it Is clearly inadvisable to authorize price-fixing and limitation of .itput
in the great majority of our Industries, smh as general manufacturing and trade,
it may prove to be wise, under the necessary public supervision, In those industries
involving natural-resource waste. Even during the present emergency, the
N. R. A. has recognized a distinction between business in general and industries
involving a problem in conservation. The Nation must learn that in some cir-
cumstances competiti,- leads to waste that we can Ill afford.

A review of the mineral industries shows that troubles of surplus are wide-
spread, but most acute in coal and oil. They are present, though less acute, in
iron, copper, lead, and zinc,

While there has beeu large overdevelopment of iron-ore capacity, there has been
no difficulty in holding production reasonably in line with consumption or in
stabilizing prices, because of the fact that nearly all of the mines are captive 'and
also because of the concentration of ownership In a few companies. These com-
panies will take a large loss, because their overestimates of future demand have
led to a great excess of mine capacity. However, it is not apparent that Govern-
ment cooperation is needed to effect conservation of the resources, though it may
be needed for rehabilitation of unemployed workers and safeguarding the welfare
of labor. Problems of the type Involved In the concentrated ownership of the
mines ara discussed In sections II, V.

For the other five---coal, oil, copper, lead, and zinc-experience has thus far
shown that the Industries acting alone have been unable to prevent dissipation of
resources or economic and social distress. Already, under the National Indus-
trial Recovery Act, several of these industries are asking Government approval
of various measures designed to stabilize supply and price, to control excessive
stocks, or otherwise to set bounds to competition. Their leaders desire to con-
tinue the effort at stabilization in some form, and it is in the public interest to
encourage them to do so. Each of the five listed has its own distinctive problems,
sharply differing from those of the others, but all present in some degree the com-
mon problem of control of destructive competition.

2. 3ITVMI'OUS COAL 8

Need for Btabilizaiion.-The mineral fuels are subject to a high degree of substi-
tution and interindustry competition. The bituminous-coal industry, as the
oldest and most important source of energy, has suffered lose of markets to oil,
natural gas, 'and water power. Competition within the industry has always been
Intense because of the widely scattered reserves and the thousands of producing
units. Rivalries between districts and the legal obstacles of the antitrust laws
have hitherto prevented any form of centralized organization.

Lack of adequate profits has meant inadequate wages and excessive waste of
coal resources. For years the industry has worked in surroundings of poverty.
Coal was therefore one of the industries which could gain the most from the facili-
ties for collective action offered by the National Industrial Recovery Act. Its
experience under the Bituminous Coal Code indicates that continuation of some
form of price or production control is necessary to effect the stabilization of this
industry.

Stabflzation of the coal industry Is needed to protect capital. In 1929, ac-
cording to the Treasury Statistics of Income, there were 1,437 bituminous-coal
companies, producing approximately 46 percent of the total output, that operated
at a loss, and their deficits exceeded the income of the companies making a profit,
so that the industry as a whole reported a net loss even during that year of boom.
Virtually no other business covered by the Treasury's record showed such wide-
spread money losses as the mining of bituminous coal,

Stabilization of the industry is needed to protect wage standards. The pressure
of low prices upon waes in coal mining is direct and cruel. Whereas in manufac-
turing wages constitute 23 percent of the cost of the product, in coal mining they
make up 65 percent. Any savings the operator can make in supplies, in power,
in overhead, look small in comparison with the wage cost, and te pressure to
reduce wages in periods of low prices is almost irresistible. Hence aises on the
part of the mine workers the insistent demand for collective bargaining. Fifty
years of bitter experience has proved beyond questtoa that underlying the turbu-
lent history of labor relations in this industry Is, the competitive pressure which

I The statsmenLs in thts section refer only to the mintif of bitutninos oc. 'The mining of Pene sl-
rans anthracite Is a separate Industry, not here cons[daed. The retail i business in outside the terms
of reference of this committee.

1 9 ,782- .-. .O t, - .. 20
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,often made it difficult or Impossible for the employer to pay a decent wage or earn
a profit. The record of the years from the end of the Jacksonville wage agreement
to the signing of the N. R. A. code (from 1927 to 1933) is proof of the depths to
which wage cutting can go, and unless some means is found by which a reasonable
margin of profit can be assured In the future, resistance to trade unionism can be
expected to return as before, and maintenance of any such wage structure as is
developed by the code will become impossible.

Stabilization of the coal industry is needed to minimize waste of the resource.
In western Europe the average loss of coal In the mining of the beds now worked

Is from 5 to 10 percent. In the United States, according to careful field studies
in 1923 by engineers of the Bureau of Mines and the United States Coal Com-
mission, the average loss is 35 percent. Of this loss, 15 percent was considered
unavoidable and 20 percent as avoidable, using the standards of engineering
already shown to be feasible by the practice of the better companies. This meant
that the avoidable loss amounted to 150 million tons a year, left behind under
conditions that virtually prevent its being recovered.' That is coal enough to
supply the entire requirements of the German Reich. In terms of energy it is
equivalent to twice the production of natural gas in the United States. Condi-
tions have since grown worse. Howard N. Eavenson, now president of the
American Institute of Mining and Metallurgical Engineers, testifying in the
Appalachian Coals case (August 1932) stated:

'The depressed condition in the coal business has had a great deal of effect on
the waste in the mining of coal. Since the depressed condition of the last 7 or 8
years, a good many mines (that is, in Appalachian territory-a region where
normally the recovery is relatively high) have found that it is very much cheaper
for them to lose a very considerable proportion of the coal in the ground than it
is to try to mine it. In other words, instead of recovering 85 percent or more,
a number of them have gone to a practice where they will not get ultimately, more
than from 60 to 65 percent, because the ultimate result is cheaper than if they
tried to mine the greater amount of coal. I think I could make the broad assertion
that there is not a single bituminous mine in the country today that is not mining
the very best coal that it has, and the cheapest, and is allowing portions of the
mine to get into shape where a lot of the coal will never be recovered, because
they cannot afford, at present prices, to mine it."

According to Newell G. Alford, from 1923 to 1932 a total of 4,802 bituminous
mines were shut down or abandoned. 5 

Some of these were worked out, but, un-
fortunately, exhaustion accounted for but a small percentage of the mortality.
The great majority of these old pits are not likely to be reopened. The quantity
of coal lost in these old workings through collapse of roof, crushing of pillars and
stumps, or through permanent isolation of odd acreages of unmined coal is unknown
but must certainly run into some hundreds of millions of tons. Were these
mines located in Belgium the loss would be regarded as a national calamity.

In the United States we are prone to ignore the loss in mining because coal
seems so abundant, but the facts are that while our reserves of lignite and low-
grade bituminous are indeed enormous we are exhausting our best bituminous
coals at a rate that makes their conservation a serious national problem. For
example, with production at the 1929 rate, the life of the magnificent Pittsburgh
bed in Pennsylvania is limited to a hundred years, and the high-grade portions
of the seam in the gas and coking col districts will be gone long before that.

In the famous smokeless fields of southern West Virginia, the reserves in beds
of commercial thickness are placed by Eavenson at 4.8 billion tons, which, at
the 1929 rate of production, would last but 85 years. The same authority states
that the highest grade gas and metallurgical coals are 1I percent exhausted in
Kentucky and 22 percent exhausted in southern West Virginia and Virginia.
Yet these coals, the Pittsburgh bed in Pennsylvania and the southern low- and
high-volatile metallurgical coals, are the foundation of the American steel indus-
try and their depletion will handicap not only steel itself but all industries
depending on steel.

The causes of the excessive waste attending the mining of our coals are com-
plex, but the great underlying cause is destructive competition. The losses are
nobody's fault In particular, for the individual operator Is driven by economic
pressure, In many cases the prevention of loss, while entirely possible from the
point of view of engineering, involves a substantial increase In cost. Thus, In
portions of the Midge West the removal of pillars would result in damage to the

S8. Riceand J. W. Paul. Amount and Natiuve of Ls In Mining of Bituminous Coal. Rcpor
of te UnW St Coo ommiMoa, pp. 155-18.

6 Alford's study included some wagon mines, but on the other hand, it did not cover Ohio or the trans-
Minuslippi fields. The total shut-down was, therefore, even greeter than the figure quoted. Transactions
of the American Institute of Mining and Metallurgical Engineers, vol. 105, pp. 470-M.
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surface. In such cases it may be many years before a change in present practice
is possible. But there remain many other losses which can be avoided with
slight additional expense as the practice of the better companies in normal times
has already shown. Prevention of such losses depends on relieving the condi-
tions of poverty which have surrounded the industry. The members of this
committee who have given most thought to the question are convinced that the
necessary first step in reducing the waste of coal in mining is to aid the industry
in establishing itself on a stable and profitable basis.

Experience has shown that a reasonable margin of profit stimulates conserva-
tion. The more valuable coal becomes, the more men tend to save it. (It Is
true that if wage rates advance more than prices, reducing the operator's margin
the effect may be anticonservational.) A financially stable company can afford
competent engineers and adequate supervision: that is an important factor, since
large tonnages are lost in squeezes due simply to lack of engineering control. It
is known, for example, that the captive mines, freed from the extreme pressure of
competition, generally secure higher extraction than the average commercial
mine in the same district.

Reduction in waste may also be expected from other results of a program of
production control. A check upon new development will prevent the premature
abandonment of mines before they are worked out, thereby eliminating in the
future losses such as those resulting from the closing of the 4,802 mines above
referred to. With some check on the expansion of capacity, steadier operation
of the mines remaining will ensue, thereby increasing the percentage of extrac-
tion. It is well known that recovery of pillars depends on maintenance of a
regular breakline and a systematic schedule of operations, and some part of the
present waste is due to the simple fact of irregular and intermittent operation.

Moreover, if reasonable prices are made possible, the coal industry may be
asked to give assurance of reducing the waste. It would, for example, be pos-
sible for an N. R. A. code authority to study the problem and set up a local
technical committee on conservation in each of the mining districts, charged with
the duty of formulating reasonable standards of extraction as indicated by the
better practice attained in that district. Such standards could then be recom-
mended to landowners for incorporation in coal leases, to the mine inspection
and conservation departments of the States, and to individual operators for
adoption by their engineering staffs.

In time, if the industry can be placed on a stable basis and competition be-
tween districts held within reasonable bounds, the legislatures of the coal-mining
States may be expected to enact conservation laws to lessen waste of their coal
resources analogous to those already adopted in some jurisdictions for oil and gas.
Hitherto, State action has been impossible, because of cut-throat competition.
Progress in this direction can go no faster than development of a strong opinion
within the principal coal States. Meantime, the first and indispensable step is
so to organize the economic forces of the industry as to relieve the extreme
pressure of competition.

These considerations, the exceptional money losses of operators, the protection
of wage standards of a depressed group of workers, and the prevention of resource
waste )ustify governmental aid in the effort toward stability which the industry
alone is unable to accomplish.

Stabilizing effect of price control under the N. R. A. code.-In the case of bitu-
minous coal, the N. R. A. code authorizes the direct control of prices. The
choice of the minimum price as the instrument of control In the code was dictated
by market mechanics and industry psychology. Had the framers of the code
attempted to set up a system of rigid production quotas, they would have become
involved in a welter of conflicting interests and local controversies. Centering
attention on the direct control of price, they were able to formulate a code which
won acceptance by all Important districts and which could be put in operation at
once. Aside from the labor clauses, price control is the central idea of the code.
The code authority in each district sets the minimum price for every grade of coal
mined in the district, and except as modified by the Administrator the price is
binding on all shippers in the district. Under present conditions the minimum
price also becomes the maximum price, in nearly all cases, since competition pre-
vents the shipper from obtaining more than the minimum.

Despite numerous criticisms, the code has achieved a great measure of success.
Criticisms of delay on the one hand and of over-hasty action on the other are
natural in so new and so large an undertaking. Complaints of discrimination
are heard from individual producers. Correlating price differentials between
competing districts has proved difficult. Evasions threaten to reach grave pro-
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portions unless the power to force compliance is upheld by the courts. Yet in
comparison with the competitive chaos which preceded It, the code is a great
achievement. For the first time in years prices have generally been held above
production costs. Employers, now able to pay the agreed-on wage, have taken
a different view of labor relations. Wage standards and working conditions in
the East and South are better than for years past, This has been accomplished
without unreasonable burdening of the consumer or serious curtailment of demand.
Opinion in so large an industry is always divided, yet it is generally agreed that
many features of the code should be continued. It is clear, therefore, that nothing
should be done to handicap administration of the present code and that the experi-
ence gained under the code should guide any future attempt to adjust supply and
demand in this industry.

The case for continuing contol.-In the bituminous-coal industry the outlook
is not for a temporary emergency but rather for a long period of destructive com-
petition and natural resource waste unless some continuing adjustment of supply
and demand can be effected. In this industry the disadvantages of price and pro-
duction control are less weighty, and they are offset by the public interest in
conservation and in protecting the wage standards of the miners,

The problem of protecting the consumer against unreasonable advance in price
is simplified in coal mining by the pressure of competitive sources of energy-oil,
gas, and water power-and by the alternative offered to the larger consumers of
opening mines for their own use. Industrial consumers already supply a fourth
of their own requirements from mines whi,!h they control.

The objection that stabilization protects the inefficient producer loses some of its
force in this industry where several thousand marginal producers (commercial
mines, not wagon mines) had already been forced out of business before the great
depression began. Any mine able to survive the years 1930 to 1932 has demon-
strated a considerable efficiency. With deflation of the less efficient mines so far
accomplished, the present time offers a unique opportunity to inaugurate produc-
tion control.

The most serious objection to continued price control is the tendency under it
to create more capacity, through development of new mines or reopening of old
ones. There seems no answer to this objection short of providing some method of
controlling the expansion of capacity, if permanent stability is to be attained.

Opinion in the coal industry is definitely in favor of continuing some form of
price or output control after the expiration of the present code.'

Possible form of price and output control.-The minimum price-concept of the
present N. R. A. code and the tonnage-quota concept, developed first in Germany,
tried later in England, and now proposed in many quarters for the United States,
both have their strong points and their weaknesses, and both deserve consideration
in any permanent scheme of control. Thus, foreign experience makes use of both
price and tonnage control, and while the American code began with the simpler
idea of minimum prices, it shows some signs of moving In the direction of quotas.
There are, however, grave difficulties on the American scene which would make
the quota plan much harder to operate here than abroad. One of the most
serious is the difficulty of applying a national system of quotas to the intrastate
shipments which in some fields make up a large part of the business. The choice
of method is a highly technical problem to be worked out step by step on the
basis of experience by the code administration in counsel with the industry.
From the consumers' 'viewpoint, the choice makes little difference, for any mini-
mum price that Is observed necessarily affects the tonnage and, conversely, any
tonnage limitation necessarily affects the price.

Even should it be found impractical to set up a uniform national system of
prices or quotas, it would be possible to authorize price or production control
themess in the several districts, to be operated through district sales agencies or
other local associations, subject to coordination by a central public authority.
In any case, a large measure of district flexibility is necessary to meet the great
diversity of local problems characteristic of this industry.

Necessary safeguards.-Any plan for stabilization of production and price
must provide ample safeguards for the welfare of labor and the consumer. The
question of safeguards necessary to protect the rights and liberties of the mine
workers is a special subject of great importance, which will no doubt be con-
sidered by other agencies of the Government and is outside the particular prov-
ince of this committee. The issue of consumer safeguards requires, in our view,
(1) complete and uniform records of costs, prices, profits, and margins, and (2)
review of shy scheme of price or production control by a public authority clothed

I See Report of Special Legislative Committee of the National Coal Association, Oct. 27, 1934.
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-with ample powers, If the producer is to be protected by minimum prices, the
,consumer may reasonably ask to be protected by maximum prices. No such
interference with free competition as is proposed by the coal industry is conceiv-

.able without such safeguards, both because the public would rightly withhold its
cQnsent and because the powers of Government are necessary to prevent a small
minority of firms from paralyzing the action of the majority, as the experience of
the present code so clearly shows.

Possible form of capacity control.-Already the industry is awaking to the fact
that control of price or output is not enough and that it must also grapple with the
control of capacity.

7 
Coal mining was overdeveloped 20, 40, or even 50 years

ago. In 1929 the bituminous-coal industry was burdened with a huge surplus
-of plant capacity due to many causes and not simply to the World War. The ex-
cess capacity has been a prime factor in the cutthroat competition, the resource
waste, the financial losses, the low wages, and the turbulent labor relations.
The problem of capacity before the industry is twofold-first, to reduce the present
surplus and, second, to control unwise expansion in the future so as to prevent a
repetition of past overdevelopment. The necessity of some check upon future
expansion is suggested by the increase in small truck mines which has already
taken place under the code.

The Committee has considered some of the chief suggestions that have been
offered for control of capacity.

It has been proposed at times that a sliding wage scale or a guaranty of mini-
mum employment be included in wage agreements between operators and the
miners' union, in a way to encourage a shift of business from high-cost mines to
those able to operate more steadily.

It has been proposed that promoters of additional mines-as distinct from
replacement of worked-out mines-be required by the Federal Securities Com-
mission to include a full statement showing that existing capacity in the industry
is already more than sufficient in all proffers of securities addressed to the investing
public. Such a plan should discourage some unwise promotions. A similar
provision is already in effect as to public lands through an order of the Secretary

,of the Interior that the offering of coal lands for lease or granting of prospecting
permits be recommended only on reliable information that there is an actual
need for coal which cannot otherwise be reasonably met.

It has been suggested that extensions of common-carrier railroads serving the
-coal fields should be controlled in the light of their effects on mine capacity.
Under the Transportation Act a railroad desiring to construct a branch line must
obtain a certificate of public convenience and necessity, and if the central coal
.authority found that existing capacity was sufficient and recommended against
the extension, the Interstate Commerce Commission might withhold its approval.
This would not prevent promoters of a new venture from building their own
branch line down to the railroad and demanding a connection, but it should

.serve to discourage unwise development. It would obviously have no effect
on the increasing number of mines served by motor trucks.

It has been suggested that marginal mines be purchased by a governmental
agency and shut down, a small tonnage tax being levied to pay the cost of the
acquisition and to pay for rehabilitating displaced miners. Such a plan should
do much to relieve the condition of the mine workers. It would afford steadier
employment in the other mines remaining and would tend to center production
in the lower-cost mines whose savings in overhead through steadier running time
would go far to absorb the tax.. This plan deserves most careful consideration,
though its execution would have to be timed with reference to general relief and
unemployment policies, so as to give reasonable assurance that workers dis-
charged by shutting down the mines in question could actually be placed in other
occupations. In further support of this plan, it is argued that where employment
of coal miners is reduced by public hydroelectric projects, an obligation rests upon
the public to rehabilitate the workers displaced.

It has further been suggested that such a tax be used to purchase reserve coal
lands accessible to existing railroads and available for immediate development,
these lands to be held as a national coal reserve and later leased as needed for
payment of royalty to the United States. This plan accords with the Mineral
Leasing Act of 1920, by which coal deposits on the western public domain no
longer pass with the surface title but are leased under royalty. The plan pro-
vides a market for coal lands, thereby relieving the pressure on landowners to

I Report ot Sp4al Legisletive Committee, National Coal Association, Oct. 27, 1Q34. "As a permsnent
basis for a foundd reCOVery in this industry some control! of overexpansion of productive facilities should be
-established."
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open more mines in order to meet taxes and Interest, which, it is well known, has
always been one of the most powerful causes forcing overdevelopment. To make
the plan workable it would also be necessary for operating companies remaining
in business to agree not to expand their own capacity beyond limits approved by
the central authority. Possibly this could be done by contract or by code agree-
ment. If such agreement to control the expansion of capacity of operating
companies is provided, the plan for a national coal reserve deserves most careful
consideration. In this form it resembles the national forest reserves.

Frota this sketch of some of the proposals to deal with surplus mine capacity,
it will be obvious that the problem is not simple and that any plan to be tried
would require most careful study of its economic, technical, and legal features.
Nevertheless, it may well be that the adoption of some of the steps here outlined
or of other measures could prevent serious future inflation of capacity and its
train of evils.

The committee, therefore, would commend the importance of ca acity control
alike to the industry, the mine workers, and the Government. e would urge
the industry to remember that some limitations on the individual are necessary
in any form of joint action. We would urge upon the public the great importance
of the ends in view, and feel that a friendly hearing should be accorded to any
serious attempt by thi sindustry to stabilize production and capacity on a na-
tional scale. Above all, we would counsel against a defeatist attitude. We can-
not believe but that if the bituminous-coal industry really desires to achieve eco-
nomic stability there will be found both economic devices and constitutional
powers sufficient for the purpose.

3. PETROLEUM

The importance of petroleum in national economy.-In this power age, petroleum
is of paramount importance to our national welfare and security. The automo-
bile, airplane, and oil-burning ship have become modern necessities. Liquid fuel
to propel them and oil for their lubrication are indispensable. Consumers have
an estimated investment of $15,000,000,000 in automobiles alone, and a
$12,000,000,000 industry has been built up for the production, refining, and
marketing of petroleum and its products.

The United States produces and consumes more oil than all other countries
combined. During the past 75 years the United States has produced and con-
sumed about two-thirds of the total world production of oil although its share of
the world's reserves probably did not exceed one-fifth. Proved reserves never
have been sufficient to supply our domestic needs for more than a decade or two,
and because of the highly conjectural nature of estimates of the magnitude of
unproved reserves, fears of an imminent shortage have arisen repeatedly. Such
fearsgenerally are allayed during periods of large flush production like that from
east Texas, but the fact should not be overlooked that the periodic flooding of
the market is duo more to an excess of wells through which oil may reach the
surface than to a superabundance of the reserves.

The Nation's petroleum reserves.-At present (1934) the proved reserves of oil
recoverable by usual methods of production are estimated to be about 13 billion
barrels. These would last approximately 15 years at the 1933 rate of consump-
tion. However, since some of the oil included in these reserves cannot be pro-
duced until 20 or 30 years hence (because of the decline in rate of production as
a well grows older), a shortage during the coming 16-year period can be prevented
only by discovery of new fields.

6

New production to postpone the day of shortage will no doubt be found, but
sooner or later the Nation's output of oil from wells will be insufficient to meet
the demand. The United States is depleting its supply of oil at a more rapid
rate than any other country that possesses oil reserves of major importance.

Petroleum accumulated in the rocks in times past only under certain special
conditions. Geologists have blocked off the great regions where such conditions
have never operated and defined with considerable accuracy those limited areas
that offer promise of future discoveries. Therefore, though the Nation's pe-
troleum reserves are large, they are exhaustible. Discoveries cannot continue
to replace depleted fields for an unhimited period of time.

As prospecting for oil and the development of productive areas progresses,
whole regions are eliminated as sources of new major pools of petroleum. Many

I See testimony and report of H. B. Soyster, U. 5. Geological Survey, in Parts I and 2 of Petroltum In-
vestigtion Hearings before Suboommittee of the Committee on Interstate and Foreign Commeros, House
of Representatives, 73d Cong., on H. Res. 441.
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arts of the United States have been so thoroughly prospected and developed
at there is on possibility of discoveries of any considerable magnitude. In

other areas, where the oil horizon lies at greater depths, the possibility of new
major discoveries near the surface have been eliminated, leaving only the deep.
horizons, which require larger expenditures for development and operation. To
date the discovery of new pools, required to keep production in step with demand,
has been largely the result of prospecting in new territory and drilling to greater
depths in areas that are producing. Potential areas in which major discoveries
may be made are being reduced rapidly through such prospecting and develop-
ment.

Substitutes for petroleum.-Liquid fuels and lubricants similar to those from
petroleum can be made from coal and oil shale, but the processes cannot as yet
compete in the domestic market with petroleum produced from wells. Probably
the Nation will turn to such substances when the supply of petroleum becomes
inadequate. The shifting from crude oil to coals and sales as the raw materials
for the production of liquid fuels and lubricating oils probably will be deferred
until petroleum products materially increase in cost. The substitutes cannot
now compete commercially. It has well been said that:

"A forward-looking national fuel policy would seek to delay the day of making
gasoline from coal as long as possible, by reserving the higher value fuels of
natural gas and petroleum for these uses that cannot be so efficiently met by the
direct combustion of coal.

"* * * it is now proved that technical processes for making gasoline or
motor-fuel substitutes from coal are available if and when a failing supply of
petroleum requires this step. But the product will be made with the sacrifice
of much more of the original fuel energy than Is lost in making gasoline from
petroleum. Furthermore the cost of the gasoline to the consumer will be-
materially higher. The fact that gasoline can be made from coal is no reason
for continuing our present wasteful exploitation of petroleum reserves.
"* * * oil shale is by no means the ready source of fuel in an emergency

that it is often assumed to be. A long period of time would be required to make
the fuel available, much labor would be required, and costs would be extremely
high." '

east e of petroleum reourem-Serious losses of this indispensable, irreplaceable,
limited resource, some of which were unavoidable under conditions that pre-
vailed in the past, have accompanied development. Wasteful practices include
(1) overcrowding of wells in flush-production areas and developing, such fields
more rapidly than the demand warrants; (2) operating oil wells with improper
gas-oil ratios; (8) actual physical wastage at the surface of prodigious quantities
of vitally important gas, resulting in lower ultimate recovery of oil from the reser-
voir; (4) underground losses, resulting from migration of oil and gas throughdefective wells, from productive strata to beds from which the fluids' cannot be

reclaimed, and also from invasion of water into the oil sand; (5) erection of
excessive storage facilities above ground, resulting in needless expense and actualphysical losses due to leakage, evaporation, and fre; (6) use of inefficient equip-
ment, resulting in losses of oil, gas, reservoir energy, and, at times, loss of ife

(7) consumption of distress oil, forced on the market by overrapid developmentfor purposes in which 'other fuels should be used; (8) flooding world markets with
exports of distress oil; and () premature aan s a result of demoraliza-

tion of crude-oil prices, of. thousands of small pumping wells; these, if allowed to.
continue to produce, would still yield a large aggregate of oil.

The most striking of measurable wastes is the blowing of gas into the air. Such
gas is valuable as fuel, but it has another value that perhaps is more important.
The expansion of gas as the pressure is reduced is one of the most important
sources of the energy that drives oil to the well and through it to the surface.
Under present competitive practices, much of the inherent value of gass ofuel s
thrown away, and inefficient use is made of Its propulsive power.

In 12 years in California, the quantity of gas known to have been wasted was
about one-third of that produced for commercial use, and in 1929-30, the heating
value of gas wasted from the Kettleman Hills field was equivalent to the expected
energy output at Boulder Da during a like period. In the fifth report of the
Federal Oil Conservation Board the statement is made that in the Oklahoma City
field alone the wastage probably averaged 300,000,000 cubic feet of natural ga.
per day for 1931 and 192. As this is written nearly 1,000,000,000 cubic feet of

Eourean of on substtutu for moto fuel In review of the petroleum Industry In the Unitre.
t et, April 1934: C tlo uatr II, U . S, geologic l Survey, pp .37 ,48.
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natural gas is being blown to the air daily In the Texas Panhandle. This is
equivalent in heating value to 40,000 tons of oal. .

Reservoir ~rgy.-It has been pointed out that waste of gas Involves more than
a loss of its value as fuel. Aw recently stated:

"Probably the most significant trend of thought In oil and gas production is
the growing realization that a producing structure is to be looked upon not onlyas a reservoir of oil and gas, but also as a reservoir of energy Such energy, if
properly conserved and used, will move the hydrocarbon fluids to the well and
through it to the surface, delaying the time when energy must be supplied from
external sources through gas or air injection, artificial water drive, the pump, or
other means."

The need for conservation.-There is no intention here to present a picture of
gloom. The limited nature of our petroleum reserves and the rapidity with
which they are being depleted are not such as to require a hoarding of oil and gas
for future generations; however, they do necessitate a sound policy of conserva-
tion. Neither is there intention to blatne the petroleum industry for the short-
comings of the system under which the Nation's petroleum reserves have been
developed and operated. Some wasteful practices have been followed untilrecently because engineering study had been lacking. Others that have been
pursued during the entire history of the industry may be attributed to the condi-
tions arising out of:

1. The fluid nature of petroleum and natural gas. Other minerals remain In
place until removed by the owner of the land in which they occur, or upon his
authority. Oil and gas (and water) are unique in that they will flow toward a
region of lower pressure, in utter disregard of property lines.

2. The law of capture, under which ownership of oil and gas is established onlyby their actual reduction to pos"ession at the surface. Under the leasing system,
a lessee often Is required to drill to retain his rights, even though he has no needfor additional well capacity, and to produce in order that the-lessor may receive
royalty, although the market already is flooded with oil.

3. The fear, until recently, of prosecution under antitrust laws, which made
individuals and corporations reluctant to enter into agreements for voluntary
control of production.

Valid arguments may be advanced in favor of the law of capture, and the anti-
trust laws, but the fact remains that their combined effect, together with thatof the fluid nature of oil and gas, has been anticonservational. The tendency of
the law of capture has been to induce each owner of an oil-bearing propertyto withdraw the oil as rapidly as he could, regardless of the market demand, in
order to prevent drainage by a neighbor, and the tendency of the antitrust laws has
been to prevent pooling of interests, by which the effects of the law of capture
could be nullified or ameliorated. With such methods of production, waste of gas
and heav; loss in the ultimate yield of oil are inevitable.

Control memsures.-Recognizlng the need for more effective conservation of the
Nation's oil and gas and for the balancing of supply and demand, the petroleum
industry, the various oil-producing States, and the Federal Government, have
been endeavoring to find some type of control that would accomplish the desired
-ends.

Fear of an impending shortage of petroleum, especially in California institutedserious thought toward conservation early In the twenties, leading to the creation
of the Federal Oil Conservation Board in 1924. This board and the American
Petroleum Institute attempted to work out a program, but before the supportof the industry could be fully enlisted the country was drowned in floods of oil
resulting from the competitive development of several pools of major size dis-
covered in rapid succession. Industry was helpless In the confusion which eachdiscovery caused, demoralizing markets and resulting in tremendous physical and
economic waste of oil and gas. Meanwhile, many oil-producing States hadaccomplished much In the way of lessening physical waste by enacting statutes
directed toward conservation of oil and gas.

Curtailment of production in the Seminole area, Oklahoma, in 1926 by volun-tary agreement of operators, marked the beginning of the so-called "proration
period." On August 9, 1927, the Corporation Conimission of Oklahoma issued an
order limiting production in the Greater Seminole area to 450,000 barrels a day
and setting up a ,lan for allocation of that production to the different leases.
Since then all riewv discovered major fields in Oklahoma, and mans other pools
in the United States, have been developed under proration agreements or orders.

is Hearig on petroleum, investatioubrer a subcommittee of the Committee on Interstats and
Foreign Commerce, House of Representatives, 73d Cong., en H. Re. 441, pt. 1, p. 48.
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The first State-wide proration in Oklahoma was established under an order of
the Corporation Commission'dated, September 8, 1928. In 1931 State quotas
were enforced temporarily by martial law in Oklahoma and Texas. A report sub-
mitted by a witness at a recent Congressional Committee bearing stated:

"It cannot be said that proration has been entirely successful in curtailing
production of oil to market demand. However, every thinking person in the oil
industry knows, and the public should know, that under no circumstances can the
market absorb the entire output capable of being produced from wells now drilled
and in the process of being drilled, and that some form of curtailment either
voluntary or compulsory Is not only highly desirable, but necessary. * * *"

Starting in 1930 a voluntary committee on petroleum economics, sponsored by
the Federal Oil Conservation Board, made and published periodic short-term
forecasts of the future demand for petroleum, for use by the industry. These
proved to be remarkably accurate, and were of benefit to the industry in its
attempt to achieve some degree of stabilization. About the same time, in 1931,
the Secretary of the Interior proposed an interstate compact, later endorsed by
the governors of Oklahoma, Kansas, and Texas, designed to bring some degree
of order out of chaos but it was never placed in effect.

Voluntary unitization as a means of lessening the effects of the law of capture
was partially successful over limited periods in certain areas, but often the dis-
senting small minority defeated the plans by draining oil from the field at the
expense of the cooperating under the unitization agreement. Legal objections
springing from the antitrust laws inhibited a serious attempt of the industry in
1929 to follow a plan of voluntary curtailment.

Success of the unit-development lan under a temporary act of Congress in
the partly Government- owned North Dome of the Kettleman Hills oil field led
to the passage in 1931 of permanent legislation authorizing the Secretary of the
Interior to enter into unit or cooperative plans of development covering any oil
or gas field on the public domain. Under the present policy known fields on
Government lands will be unitized so far as practicable and future discoveries
will be committed to unit operation in advance. Government plicies, looking
toward delay of production in time of surplus, account in part for the fact that
although Government lands contain 15 percent of the country's proved reserves,
they are supplying only 3 percent of the present output.

In 1932, in response to persistent demands by domestic producers, an excise
tax was imposed on imported crude oil and refined products. This resulted in
almost complete cessation of imports of light distilates and a considerable reduc-
tion in the importation of crude oil and heavy products. The law seemingly ad
little beneficial effect on the domestic situation, which went from bad to worse in
the spring of 1933.

Finally under the Recovery Act the Government lent its hand, through section
9e of the act and the petroleum code, in an attempt to balance the oil supply
with demand . Estimates of short-term future consumption, and allocation of
production quotas to the producing States are made by an impartial Govern-
ment agency. Attempts at enforcement have been made by both State and
Federal agents, but only partial success has been achieved during the year in
which the code has been in operation. Open defiance by small minorities, In-
volving long court proceedings which have resulted in contradictory rulings, with
a Supreme Court deciion stiIn the future, has hampered effective control.

Abil to ectuate permanent Federal control'olver oil production failed of
enactment In the spring of 1934, although provision was made for a thorough
conrsional investigation, now In progress, regarding the need for legislation
of this type. Meanwhile, floods of "hot oil" from the East Texas field have
seriously threatened to break down the oil code. As this is written, however,
the situation Is much improved through expeditious Federal action.

Concdusicon,-The extent to which our limited reserves of oil and gas are being
drawn upon demands prompt adoption of a national policy that will Insure a
wiser and more efficient use of the remaining supply. Such a policy should have
the following influences:

(1) To develop technical and scientific knowledge that wil enable the operators
of petroleum properties to use energy associated with the oil for moving it to the
well and through the well to the surface, leaving a maximum of energy in the
system available to do such work in the future, thus minimizing the quantity of
oil to be left underground beyond recovery by ordinary means.

(2) To discourage all forms of needless waste, of oil and gas, and of the energy
associated with them in their natural reservoirs.

(3) To discourage the drilling of more wells than conditions warrant.
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(4) To prevent premature abandonment of small pumping ("stripper") wells.
5) To encourage unitization of individual producing fields in order that geo-

logic data and sound principles of engineering (rather than destructive competi-
tion arising out of property lines on the surface that bear no relation to conditions
underground) may control the manner of their development and operation.

(6) While encouraging all proper and legitimate uses of oil and gas, to die-
"curage production of distress oil, which demoralizes markets, leads to waste,
and fosters inefficient or inferior use.

ThE movement toward production control is gaining impetus both within and
without the industry, because regulation of output seems essential to a national
policy that will promote the conservation of petroleum resources, the welfare of
the industry, and ultimately of the consumers. The Congress, the Oil Adminis-
tration, and the several States are wrestling with the highly controversial question
of methods.

In this report your committee makes no specific recommendations as to methods
of control, but urgently recommends the development and effective application
of a well-rounded plan to adjust the supply of petroleum and its products to
demand, in a manner that will minimize waste of oil, gas, and reservoir energy,
and thus extend the life of our limited supplies. Such a plan should include:

(1) Methods of controlling supplies, involving regulation of domestic produc-
tion, stocks, imports, and exports.

(2) Methods of controlling the development of fields discovered in the future.
This involves orderly, rational drilling of the new fields in such a manner as to
minimize waste and promote stability in the industry.

Unit development and operation of pools is the most effective antidote to the
disastrous effects of the law of capture that thus far has been devised. The prin-
ciples of unit operation now applied to most of the Federal lands should be ex-
tended, insofar as practicable, to those in State and private ownership.

The continuance and augmenting of a well-rounded Federal program of tech-
nical research to develop basic engineering information, and of Government esti-
mates of demand, are necessary as prerequisites to any plan of control, present
or future.

4. COPPER

Turning now to the nonferrous metals, we find the desire of the industry to
control competition less strong and the problem of conservation less acute than
in the case of the mineral fuels. Yet here, also, there is waste of resources that
Is of national significance and that results in distressing economic losses. Con-
siderations of labor welfare also point to the need of some modification of the
rule of uncontrolled competition. A public as well as a private interest is clearly
Involved.

Emergency control of sales under the N. R. A. code.-Under the N. R. A. each
producing unit in the copper industry is allocated a pro rata share of the available
business, the smaller producers being allowed at the moment a somewhat larger
percentage of their capacity than the larger ones. The code is the product of
prolonged effort to meet an exceedingly difficult situation. The only compelling
basis of agreement was the realization that something had to he done. The
Government's immediate concern was to maintain, as far as possible, employ-
ment and to prevent the forced closing of mines by assuring each producing
interest an outlet for some part of its production. The code, as approved, is the
Result of prolonged negotiation in which the producers were unable fully to agree.
It represents the Government's endeavor to reconcile conflicting viewpoints and,
though not accepted voluntarily in the technical sense, it seems to be regarded by
the industry as preferable to the preceding confusion. Despite frequent criticisms
we believe that majority opinion in the copper industry would not favor abandon.
ing the code.

Moreover it appears that the emergency prompting the code will not be over
by June 1935. Demand for copper is dependent on revival of the capital goods

Industries, and consumption Is still very low. There is a huge surplus of produc-
tive capacity. The mines have a capacity, conservatively estimated, of 1,000,000
tons or metal per year, against which mine production in 1933 was 195,000 tons,
or less than 20 percent. In Michigan, Montana, and others of our most famous
districts, the mines are now so deep or the ores remaining so low in grade that
they are quite unable to compete with certain of the newer fields abroad, not to
mention lower-cost districts of the United States. Not least important, is the
fact that enormous stouks of the metal have accumulated, which Impede resump-
tion of mining. At the end of 1933 the stocks on hand exceeded 600,000 tons,
or more than enough to meet the entire domestic demand for at least a year or,



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2083

with allowance for expected return of scrap, enough for about 2 years. Employ-
ment in thq industry is still tragically low, 16,000 men as against 65,300 in 1929
and protection of wage standards will remain a problem. It seems clear that
continuation of some of the emergency features of the present code will be found
necessary for a time after the expiration of the present Recovery Act.

Is there a case for long-time control?-How far it is wise to permit any long-
time control of supply, assuming the return of general prosperity, we are not
entirely sure. The copper industry has no background of experiment with
production control, such as the petroleum industry has, to show either its advan-
tages or drawbacks, as contrasted with unlimited competition. The domestic
copper market is still interlocked with the foreign market; the problem of balanc-
Ing supply and demand is fundamentally a world problem and neither the copper
industry nor the public have thought the problem through. Yet with copper, as
with oil and coal, there are special considerations centering around the peculiar
characteristics of mineral resources which suggest that the a ion must be pre-
pared to consider some modification of the traditional regime of uncontrolled
competition.

Economic stability Is of peculiar importance to the nonferrous metals. They
are especially subject to and they suffer from wide variations of price. They
need, above all things, to balance supply and demand, to avoid needless expan-
sion of capacity, and to temper the extremes of price fluctuation, whether sudden
advances or violent declines. The quest for stability is seen in numerous foreign
experiments, such as the European metal cartels, which have attempted, none
too successfully, to control the extremes of competition.

Moreover, in the case of these metals, the consumer's objections to production
control carry less weight than in the case of the typical manufacturing industry.
The problem of protecting the public against unreasonable advances in price is
simplified by the conditions of the copper market. International movements in a
commodity selling at several cents a pound are extraordinarily fluid, and except
for freight and tariff differentials, the price of copper is a world price. Competi-
tion from foreign sources is keen so keen, in fact, that American copper producers
have found it impossible to realize the full advantage of the import duty adopted
in 1932. In the domestic field there remains a large reserve of high-cost capacity
waiting for a chance to break into the market. Further, the consumer of copper
has his own weapons. The scrap which he produces makes him a seller as well as a
buyer of the metal. Copper is practically indestructible, and the total supply is
cumulative. With minor exceptions, the fabricated product comes back in time
for resmelting and reuse. In 1929 the recovery of scrap, including copper in brass,
was 404,000 tons, as compared with a new mine production of 998,000 tons. This
salvaged copper (not including new scrap returned direct by fabricators) averaged
38 percent of the mine production from domestic ores in the years from 1924 to
1928, Inclusive, 41 percent in 1929, and rose to 76 percent in 1932. An advance
in the producer's price must reckon with this flood of scrap. Again the consumer
has the alternative of substitution. In the field of power transmission copper
meets competition from aluminum. In other fields it competes with this and
other metals, including a rapidly growing group of alloy steels. All these factors
work to protect the consumer against any unreasonable advance in copper prices
to a degree far greater than is true of most lines of manufacture. Aside from the
vexed question of tariff protection, tile consumer should have little to fear from
control of copper production, under reasonable safeguards of public supervision.

On the other hand, the consequences of uncontrolled competition are far more
serious in copper than in general manufacturing. Violent price fluctuations lead
to excess capacity. New mines are opened, extensions are projected into the lower
grade ore bodies of existing mines, and the capacity thus created in response to the
high price may be left high and dry before systematic extraction of the ore bedy
Is complete. In all industries such stranded capacity results in capital loss, but
in copper it also involves peculiar hardships to the mine workers and waste of the
resources. The depression coming on the heels of the boom times has left thou-sands of miners wholly dependent on the mines and with no prospect of local em-

ployment. Decline of old metal-mining camps is often inevitable, but social
welfare demands that the hardships on the mining population be lessened wherever
possible. In the desert camps the very water supply itself may disappear when
the mine closes, and today the plight of the copper towns of Houghton, Hancock,
Butte, Globe, and lesser camps is perhaps the hardest of any American com-
munities. As the water creeps up in the Michigan mines the community dies.
Any effort to avoid recurrence of these conditions by cushioning these extreme
fluctuations in price and production is clearly in the public interest.
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Not least important, these fluctuations in price and output lead to serious
waste of the resource. Mining efficiency and resource recovery require orderly
and continuous operation and are handicapped by violent change in demand.
Existing mines were laid out with a certain price level in mind and with a certain
anticipated life. \Then prices collapse, the initial plan of operation must all too
often be discarded. Today mine operators are driven to neglect the most elemen-
tary work of maintenance. They are driven reluctantly to practice "selective
miningl; that is, to take only the richest portions of the ore body, abandoning
the attempt to recover the associated lower-grade material. This practice of
gutting the mine or "picking the eyes out" reduces the average value of the ore
left behind and at the same time increases future cost of recovering it, through
caving and flooding of the workings. Again, mine owners are forced to take out
the pillars previously left for support, when they contain bodies of high-grade
ore, thereby allowing old stopes and levels to cave. As the shut-down continues,
the damage grows progressively worse. Shafts and main hauilage-ways collapse.
Barren rock and ore are crushed and mixed together, making future separation
difficult or impractical. In the great shrinkage stopes used in some mines waste
rock mingles with the broken ore, diluting the metal content of the product and
greatly increasing the cost. In Michigan and elsewhere mines are filling with
water. The conditions cited are not imaginary. They are actually going on in
many once famous mines, and taken together they act to endanger resumption of
mining and to raise future costs. The increase in cost cannot be estimated closely.
It depends on conditions and on the time that may elapse before attempting to
resume production. But any mining man can visualize conditions where the
unit cost of later reopening and recovering the rest of an abandoned ore body
might be 50 percent, 100 percent, or 200 percent more than the cost if the same
ore had been taken out in one continuous operation under the original plan of
development, If the present shut-down of our copper mines continues for many
years more, there will be huge tonnages of ore hitherto counted as 10-cont or
12-cent copper that will actually cost 15 cents or 17 cents.

1

If the Nation could be sure that the price of copper would never rise above the
present 9-cent level, there would be no cause for concern at the premature aban-
donment of those mines unable to produce at 9 cents. But the fact is that while
America still has some of the lowest-cost mines in the world and while the life of
these low-cost properties will run for many years, her total known reserves
recoverable at 9 cents are placed at only 15,000,000 tons, which would meet the
national requirements for barely 15 years at the 1927 rate of consumption. It is
evident, therefore, that we can no more afford to waste our metal than our fuel.
Indeed, copper is a clear example of the advancing depletion of the national
resources. A larFe part of our original endowment is exhausted, and the centers
of world production are shifting to Chile, Canada, and Africa, whose combined
reserves now exceed our own in the ratio of four to one."3

In thus discussin* the present plight of the domestic copper mines, we do not
mean that the condition could have been prevented by a policy of price and pro-
duction control. The surplus of capacity was primarily due to the World War.
The high costs of the older districts reflect the steadily growing handicaps of
nature, and the canyon-like drop in demand after 1929 was mainly caused by the
world depression and loss of exports incident to the expansion of foreign capacity.
But we are convinced that some more orderly control of supply and demand
would have done much to check undue expansion and to cushion the fall. No
small part of the present plight of the industry is due to the speculative boom
of 1928-29, when prices which had hung for several years around 14 cents rose
first to 18 cents and later, for one hectic fortnight, the metal was quoted at 24
cents a pound. The prices of 18 and 24 cents were very bad for the copper
Industry, and all people dependent on copper for a livelihood will be paying for
the speculative excesses of that period for years to come.

31 To remove half an ore body at one period and then come back years later to recover the other half is
expensive and wasteful. Often it would be necessary to sink a new shaft and drive new levels. This
means, first, that the capital costs are doubled by the piece-mal development, and, second, that the later
development could be started only at much higher levels of price. Far the second operator has only half
as large an ore body to work on, and in order to break even, he must plan to charge twice as much per ton
in order to amortize his initial expenditure. In this connection it sh uld be noted that, while the general
effect of violent fluctuations in price is clearly antloenservatonal, a period of high prices does permit
cleaning up some high-coet ore that would otherwise be abandoned. a11 Reserves of metal must be measured by the price at which they can be produced. PubUshed state-
wanta of reserves of Amqrlcan producers indicate a total of 21,000,000 tons, and of foreign producers of'

000,000 tons, all in terms of metal that could be produced under pest priaea, These statements of reserve
should be considered as a minimum rather than a maximum figure, though thoe of the United State are
probably better known than those foreign countries,
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It is now clear that the record demand of 1929 was in part artificial and forced.
While the official statistics showed no great increase in the nominal stocks of
producers, it is now known that fabricators affiliated with producer interests were
accumulating an enormous stock, held largely for speculative purposes, and in
some cases concealed from the rest of the trade. To make matters worse, in the
fall of 1930 the copper industry stopped the monthly publication of stock figures.
The policy of suppressing vital market information proved to be against the public
interest and disastrous to the copper industry. Stocks continued to mount until
the position became untenable. The swollen stocks have continued to hang over
the industry; progress in reabsorbing them is very slow; and the necessity of
reducing them acts to delay resumption of mining and employment.

At the same time the speculative boom of 1928-29 stimulated further expansion
of capacity, not so much in the United States as in the foreign field. Foreign
sources previously latent were actively developed. While capacity was thus
increasing, demand feeling the onset of the great depression began to fall. A
world surplus resulted, and in 1932 the higher-cost American producers induced
Congress to levy an import duty on foreign copper of 4 cents a pound. Sufficient
time has not elapsed to evaluate accurately the effects of this act on American
producers.

Recommendations a8 o production control.-The committee is not prepared at
this time to recommend either to the copper producers or to the public a copper
cartel following the European plan, with full control of price, output, capacity
and other elements of supply. If such a system of control is to come In the United
States, time must be allowed for experiment with less ambitious schemes and for
development of a larger body of experience both in the technique of Industry
operation and of public supervision, under the very different conditions of
American life.

But the committee would urge leaving the way open for experiment in these
lines under public supervision and with provisions that will at once safeguard the
rights of labor and clarify its responsibilities. We would urge that the problem
of economic stability in the copper Industry Is essentially international and thatSotnt action by American producers and foreign producers may often be needed.
In the past this has sometimes been done indirectly through an export associa-
tion operating under the Webb-Pomerene Act. In the future more direct collab-
oration will be necessary, and if adequate supervision by public authority Is
provided, such collaboration should be encouraged as in the public interest.

In addition, the committee offers the following recommendations.
(1) Full and compete statistics should be provided covering all factors of supply

and demand, including consumption and consumers' stocks as well as production
and producers' stocks, and including scrap as well as virgin metal. Such market
information should be deposited with one of the permanent Government mineral
fact-finding agencies. The basic data should be compiled in the form of totals
or aggregates and published promptly for the use of both consumer and seller.
The collection of such statistics should proceed with the closest cooperation of
the trade organizations most interested.

(2) Forecasts of consumption should be made by a public agency in collabora-
tion with representatives of both producers and consumers as outlined In section
II.

(3) Some limitation should be Imposed on the piling up of surplus stock. It
is assumed that the emergency control under the present N. R. A. code will in
time reduce stocks to manageable proportions. Thereafter we recommend limi-
tation of stock accumulations by joint action of the trade, under supervision of
public authority. If such joint action by the industry i forbidden by the anti-
trust laws, we recommend consideration of such legislation as will authorize it
under the necessary public supervision.

The justification of the proposal for cooperation between Government and the
industry lies in the conservation of a resource under an orderly program of pro-
duotion, in encouraging a sounder financial policy for exploration and develop-
ment, and in curbing promotion of unwise ventures. Also it should help to insure
a fair profit return from the most economic operations, provide more stable em-
ployment and maintain wage standard., prevent the periodic dumping onto
private charity or public relief of standard' populations, and protect the con-
sumer from unnecssary price fluctuation and from price manipulation.
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Conditions In the other nonferrous metals are lees soute than in copper, but
here also the Committee finds the need of permitting joint action by the Industry
and Government to control some of the wastes of competition. In the lead
industry the depression has greatly reduced consumption, but owing to the heavy
cost of shutting down a mine it has proved difficult to make the necessary adjust-
ment of output in an orderly way. Unmanageable stocks have accumulated,
further delaying the resumption of mining. The situation has brought grave
hardship to labor and waste of resources.

Present position of th induatry.-Demand for lead is still very low. The
principal uses are for pigments, batteries, cable covers, ammunition, industrial
alloys, and for special purposes in the building trades. Consumption, therefore,
has felt the depression of the capital goods automotive, and construction indus-
tries. Meantime, demand for new metal has been further curtailed by the re-
turning stream of scrap, to which we have elsewhere referred, as well as by the
keen competition of other metals.

Responding to these factors, r ew lead has fallen sharply. The
mine output decreased fro average o tons a year in 1925-29 to
273,000 tons in 1933, a ne of 59 percent. The age, however, does not
show the full extent A he decline in soma important di ets. In the Western
States lead is larg derived from complex ores and the b ducts, especially
the gold and silv , recovered afford a sub tial credit. $In sour and others
of the Central Xtes the gold a alive sent or, at unim portant.
As a result t decline of p o has n t eatest in the entral States,
where 1933 put was ce belo the p epression lev against 57
percent i e West. ecent ad nces i the es of gold an silver have
further in dthe ha f e icts and increased e produc-
tion of th mplex ores of the his nulus of oduct gol and silver
has add to the existing surplus

Drasti -t u tof ratio n t was still i ufficient
to bring production ce nd an t rev the accu action of
huge su lus stocks To sto f ned I the citedd States nreased
from 10 tons a the en 1 t th endof 193 203,000
at thee of 1933, t a of 241, e en y 1984. nce then
stocks h e been ud ghly, but" e bnd of pteber th still re-mained 2 0 a d, or ore h tks of 1930 a equal to

nearly 8 nths co option at t ra p 1933. The ex suggests
a pressing eed for some measure of Otme-'con ol.

These c ditons have res iwidesp d distr in the mmunities
dependent lead mininr'fTd smeltipg. nu of men oyed has
dropped to b ely half of 929 levd, a de as 14,000 me meanwhile,
th workt of th s rolls bed by e necessity of
spreading the e loyment available. lie

As with copr, conditions are forcing selective mining, mature abandon-
ment of mines, d of low-grade reserves. Though losses in metal are
less than in coppr, th dusty can ill afford them the known reserves of
lead are small in terms o ational life. N domestic lead deposits of
major size have been discover , though important extensions
of known ore bodies have been reported. Maintenance of reserves has been
accomplished by making low-grade deposits commercially available by means of
improved technology and lower production costs. Both processes have gone so
far that less marked improvement in this direction can be expected In the future.
The present known reserves of lead in the United States are estimated at about
10,000,000 tons of the metal. This would only be equal to about 15 years'
supply at the rate of mine production in 1929.

P0commendation, as to production control.-The Lead Industry Code approved
by the N. R. A. set up no specific measures for the control of capacity or produc-
tion. The industry's realization that some such step might be needed is shown
by a provision that plans for the control of production through voluntary agree-
ment, including stabilization of employment and conservation of lead resources,
mi ht be recommended to the Administrator. ", .:, : , .... .. .

Your committee feels that the lead industry will not be out of its difficulties
when the present Recovery Act expires and that some means of permitting control
where it may be needed might well be provided thereafter. Substantial improve.
ment in this industry is dependent on revival of general business, and recovery
of price to a lever permitting a greater spread of profitable operation. Return
of predepression prices cannot be expected, as the doMestic price is controlled by
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the London price, plus a tariff differential, and recent expansion of capacity by
low-cost producers abroad makes it probable that world prices will be lower than
those formerly prevailing. In these circumstances, there is need for measures
to control stock accumulation and to reduce the present surplus to manageable
propositions. There may also be need for collaboration between American pro-
dupers and foreign producers, and with suitable participation of a public agency,
such collaboration is in the general interest. '

As with copper, the committee concludes that the formulation of specific plans
should originate with the industry. We would suggest for immediate considera-
tion, however, (1) development of better statistics of secondary lead to supple-
ment the market information services already available for this industry; (2)
establishment of consumption forecasts, to be made by a Government agency,

, ch as the Bureau of Mines, in cooperation with producers and organized con-
shimers; and (3) joint action by the industry under public supervision to control
the accumulation of excess stocks.

6. ZINC

The economic problems of the zinc industry have much in common with those
of copper and lead. As with the companion metals of the nonferrous group, the
United States is the world's largest producer and consumer of zinc, but the Amer-
ican industry has felt the weight of the depression more heavily than operators in
other countries. The zinc industry has been more successful in avoiding the accu-
mulation of excessive stocks than have copper and lead, but the adjustment has
been accompanied by acute unemployment, stranded mining communities, and
permanent loss of substantial quantities of low-grade ore.

Present position of the domestic since industry-In the predepression years the
American zinc Industry accounted for about 40 percent of the world's production
and consumption. Its relative position has now changed, the output in 1933
having amounted to only 28 percent of the world total.

While few zinc deposits have been developed in the United States in the last
decade, this is not true of the rest of the world. Large increases in capacity, either
real or potential, have been made in Mexico, Canada, Spain, Yugoslavia, Australia,
and elsewhere. The future price of zinc in world markets may, as a result, be
expected to remain at low levels for some years.

The increase in production capacity abroad was reflected in lower prices as
early as 1927. This led to the formation in 1928 of the European Zinc Cartel,
an organization of producers operating outside the United States. While the
Cartel was unable to stem the tide of deflation brought on by the world depression,
it undoubtedly accomplished much good in providing a better balance between
production and consumption. World stocks of zinc declined in 1932 and 1933
but the foreign situation was aggravated by depreciated currencies, imposition of
tariffs, and maintenance of uneconomic production by Government subsidies.

In recent years our foreign trade in zinc has declined to small proportions.
During the war a large export trade developed which reached a peak in 1917
when 218,000 tons of slab and sheet zinc were shipped abroad. This was equiva-
lent to 33 percent of the total smelter output. Contemporaneously there was an
increase in imports of zinc ore for treatment in domestic smelters. The maximum
production of zinc from foreign ores was achieved in 1916 and amounted to 104,000
tons. The forced demand of the war period stimulated a huge expansion of mine
and smelter capacity. After the war, our export trade in zinc sharply declined
and since 1930 has been relatively unimportant. Imports of zinc ore have
virtually ceased.

The metal is principally sold as slab zinc for galvanizing and brass manufacture
and as sheet zinc. Pigments are made both from ore and from slab zinc. Com-

etition is keen with copper and lead and with steel alloys. Use in galvanizing
as declined but demand for zinc pigments has gained as compared with lead.

The total available supply of zinc derived from ores and secondary sources in the
United States decreased from 901,000 short tons in 1929 to 356,000 in 1932, but
increased to 504,000 tons In 1933.

Since all of the sine used for pigments and a large part of that for galvanizing
is destroyed, the reclamation of zinc from old scrap is not so important a factor
in relation to excess capacity as in the case of copper and lead. Such reclaimed
zinc has amounted only to about 20 percent of new production in recent years.

At the end of 1928 stocks of zinc at primary reduction, plants amounted to
47,000 tons. , Beginning with July 1929 there was'a constant and rapid increase
in' stocks which persisted'until a peak of- 167,000 tons Was reached on December
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31, 1930. During 1931 and 1932 there was a decline to 128,000 tons, but during
the first half of 1933 there was a further increase which carried the total almost up
to the previous peak. During the last half of 1933 however, there was a rapid
decline owing to a sharp increase in consumption ana at the end of the year stock
stood at 110,000 tons. About the same amount was on hand at the end of
September 1934, despite enforced curtailment of output by the strike of the
miners and milimen in the Butte district. Assuming 46,000 tons as the normal
stock requirement, excess stocks at present represent less than 2 months' supply
at the qorul rate of consumption and less than 3 months' supply at the average
rate in 1933.

Capacity of both mines and smelters is greatly in excess of requirements. The
surplus is primarily the result of the World War, and even in 1929 mines and
smelters operated tar below capacity. In 1933 only one-third of the capacity of
zinc retorts was utilized.

The principal mining region is the Joplin or Tri-State district at the junction
of Missouri, Oklahoma, and Kansas. Next in importance is the Western States
area, the principal contributors being Montana, Utah, Idaho, New Mexico, and
Colorado. In the East there are important mines in New Jersey, Tennessee,
Virginia, and New York. During the depression the Joplin district and the
Western States have borne the major part of the curtailment. In 1933 the
Joplin district produced only 44 percent of its 1929 output and a much smaller
fraction of its capacity. At the trough of the depression, the district was pro-
ducing hardly 20 percent of its peak.

The loss of metal resources induced by such violent fluctuations of production
is nowhere better illustrated than in the zinc mines of the Tri-State district.
The ore-bearing formation underlies a wide area, at relatively shallow depth, and
ownership was originally scattered among several thousand farmers. These
conditions have led to a great number of small-scale enterprises. Under the
stimulus of high prices, especially during the war, hundreds of mines have been
opened. In comparison with some other districts, the ore is relatively low-grade.
It is essentially a one-crop resource, and if the crop is not well harvested, there is
trouble in recovering it later. Miners may return to abandoned workings, but in
general, the total cost of such piecemeal development is much higher than if
economic conditions permitted systematic extraction in a single operation. Under
the present low prices, the operator is compelled to leave far more of the marginal
ore behind, though construction of large central concentrating plants will help
future recovery by reduction of milling costs.

The possible loss of metal is increased by the water problem. The ore-bearing
formation is honeycombed with old and new workings, and over large areas these
openings are interconnected. Drainage from one mine into another, always a
factor, has been greatly increased by the premature closing of mines forced by
the depression. In certain areas all the mines are now flooded, and could be
reclaimed only by cooperative action at heavy expense. The situation threatens
to force abandonment of a large tonnage of low-grade material under conditions
that would make its ultimate recovery possible, if at all, only at great increase in
cost.

Were our reserves of zinc unlimited, the Nation might feel no cause for concern.
The facts are quite otherwise. No great new fields have been discovered in the
last 20 years, though reserves have been increased by important extensions of
known areas. The maintenance of reserves has been accomplished chiefly by
improvement of technology. The perfecting of the process of selective flotation
between 1921 and 1925 added greatly to tho domestic reserves by making lower-
grade deposits commercially available. This process not only made possible the
recovery of zinc from ores formerly considered unworkable but increased the
percentage of metal obtained from many ores already worked. The invention of
a process of recovering sine from lead furnace slags has also been an important
advance in the conservation of this resource. Yet in spite of these metallurgical
achievements, the total reserves of zinc so far as now known are placed at only
11,000,000 tons, or about 15 years' supply at the 1929 rate of mine production.
In these circumstances, the threatened loss of metal in the Tri-State district and
elsewhere calls for cooperative action. Consolidation of mining companies and
pooling of efforts to meet the water menace should be encouraged. There is also
need of joint action by the industry to temper the extreme fluctuations of the
market, thereby avoiding needless expansion in boom times and cushioning the
decline in times of depression.

Pbvducdien cowsol in 04, sne indvsbVr.-Provsions in the Zinc Code, now
pending before thi N. R. A., may result in the formulation by the industry o
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plans to control production, especially in the Tri-State area. As already indicated,
some plan for the more orderly adjustment of supply to market needs is in the
public interest. The committee believes that some authority to encourage the
submission of such plans by the industry and to give the necessary approval ad
public supervision, should be continued after expiration of th'e Recovery Act.
The need of cooperative action is likely to continue. Substantial improvement
in the zinc industry depends upon the revival of general business and recovery of
metal prices. A return to predepression prices probably cannot be expected
for the domestic price is controlled by the London price, plus a differential o
about 1% cents, owing to the tariff, and excess productive capacity abroad makes
low world prices probable for some years to come. It may prove wise to encourage
collaboration of the American industry with the International Zinc Cartel under
supervision of a public agency, in the way we have already sketched for copper.

As in the case of other nonferrous metals, the committee suggests for immediate
consideration the issue of periodic forecasts of consumption. Such forecasts,
made by an established Government agency in collaboration with operators and
trade organizations, should be vitally useful in effecting a better balance of
production and consumption. Joint action to limit the accumulation of excessive
stocks may also be desirable, if the industry desires the cooperation of the
Government to accomplish this end.

7. CONCLUSIONS AS TO PRODUCTION AND CAPACITY CONTROL IN THM MINNSAL
IND USTRIES5

After careful study of the varying conditions in the coal, oil, copper, lead, and
zinc industries, and of certain others to which specific reference is not here made,
the committee makes the following general recommendations for permissive con-
trol of production and capacity, where resource waste is shown to be serious, and
where control offers hope of reducing the waste.

(1) The bituminous coal, oil, copper, and lead codes and the proposed zinc
code, all contain provisions permitting the industry to control competition in
one way or another, under Federal supervision. So far as controls have been
used, the benefits seem to warrant continuance of some such provisions, after
June 1935. For bituminous coal and oil, the case for permitting control is clear.
For copper, lead, and zinc, the case is not so evident, but conditions are serious
enough to warrant some modification of the rule of unlimited competition after
the expiration of the National Industrial Recovery Act.

(2) While control of production and capacity by most industries is impracti-
cable, except perhaps in emergencies such control is in the public interest where
destructive competition causes serious waste of an irreplaceable resource and
endangers living standards of the mine workers, whose isolation, relative immo-
bility, and hazardous life, merit special consideration. In the special case of
coal mining provision for minimum and maximum prices may also be Justified.

(3) This committee recommends the consideration of action by Congres
empowering an appropriate agency, or agencies where resource waste and
depression of mine labor standards are found to be serious, to authorlo systems
for the control of output or capacity, or both of them, and where necessary, as
in the case of coal mining, to authorize minimum and maximum prices, and to
supervise the operation of such control. If necessary, the antitrust laws should
be specially amended to permit such action. In framing such leslaton due
regard should be had for the competitive interrelations of coal, oil, gas, and water
power and of the nonferrous metals.

(4) Authorization of any such system of control by the producers in an industry
should be made contingent upon acceptance of whatever aeguards we deemed
necessary by Congress to protect the mine workers and the consuming public,
and upon assurance by the industry concerned that action will be take to
minimize resource waste.

The question of labor safeguards is a special subject of great importance and
involves a clarification of the responsibilities of the miners as well as protection
of their rights and liberties. This subject will be considered by other agencies
of the Government and is outside the special province of the committee.

Regarding consumer safeguards, the committee feels that when an industry
asks for the privilege of limiting competition, the supervisory authority should-
be given power to prescribe forms of accounts, to require reports and to modify,
disapprove, and review the operation of any proposal for price, production, or
capacity control. At the same time, producers in the industry may reasonably

119782-36--i 6----1
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ask to be protected against any unfair practices of organized and powerful
consumers.

(5) The committee makes no specific recommendations as to which agencies
of the Government should be designated to administer the plan. The legislation
necessary might take the form either of a separate act applicable to a single indus-
try or of a general enabling act applicabI to the natural-resource industries as a
group. In the case of bituminous coal and petroleum, it seems likely that separate
acts might be preferred to provide for special problems peculiar to these industries,
such as tie purchase of marginal mines, or the establishment of crude-oil quotas.
In the case of copper, lead, zinc, etc., the general enabling act might be preferred,
leaving each industry to avail itself of the act and propose a plan of control should
conditions so require.

In view of the common problems of the mining industries, and in some cases
of the competition between them, we would, however, urge the importance of
centering administrative responsibility under the same general auspices. Con-
ceivably this might be done under the Department of the Interior in order to
effect the fullest use of that Department's fact-finding, scientific, and technical
services, and to coordinate the operations of production control with administra-
tion of the public domain. Or conceivably it might be done under a permanent
recovery administration in order to coordinate mining codes with other industry
codes. Decision on this matter turns among other things on whether the present
National Recovery Administration is to be continued in some form after June
1935. The important point is to provide a source of authority to be used when
needed for price, production, and capacity control in industries involving waste
of limited and irreplaceable resources.

(6) Experience under the N. R. A. codes has shown the Importance of flexibility
and administrative discretion. We suggest, therefore, that the choice of the
particular method of control in a given case should be left to the administrative
agency in council with the industry concerned, selecting from whatever methods
may be authorized by Congress the ones best suited to the conditions of the in-
dustry. This would leave room for modification of the method of control in the
light of experience and of judicial interpretation. A plan of control once approved,
however, the powers of the administrative agency to require compliance should
be made as clear and as complete as the constitutional powers of the Federal
Government permit. , i

(7) In general we recommend the selection of methods which leave a consid-
erable field Qf competition among producing units in order to avoid the artificial
maintenan' of high-cost marginal enterprises.

IV. CONSERVATION Paoimu-Sa AMSING FROM DEFioCI.NCY OF DOMESTIC
SUPPLY

There are outstanding deficiencies In domestic supplies of antimony, chromit,
nanganese, nickel, and tin. Partly inadequate are the supplies of mercury,
tungsten, asbestos, barite, china clay, graphite, magnesite, mica, pyrites, talc,
and soapstone. These lists include several important ferro-aLloy minerals neces-
sary for the manufacture of steel. While the amounts required are not large,
certain, grades of steel cannot be made without them, and dependence on foreign
countries islikely to be embarrassing in event of a national crisis, as was shown
by the experience of the last war. Domestic unmined reserves of gold and pre-
ciout stones also are.inadequate, although their scarcity raises problems that are
largely other than industrial in character. , r

Pubuinoencouragement is, warranted for exploration in search of additional
supplies, of deficient minerals, for investigation of the possibilities of developing
the use of substitutes, and for technological research that may make available
low-grade and marginal supplies that cannot now be extracted profitably. Within
the narrow limits of available funds, Federal and State agencies concerned with
gdology)an&mining have performed a valuable service in carrying on investiga-
tions of problen s relating to these minerals. Expenditures for carrying forward
this work on!a more extensive scale are advisable. While in the past some of
the efforts of Federal and State agencies have been devoted to expanding produc-
tion of. minerals already in surplus, now energy should be directed mainly to
questions of increasing reserves of deficient minerals. , ,
.To encourage:development of certain minerals in which we are deficient, such

as manganesei mercury, and tungsten, tariffs have been imposed. It has usually
beei argued on behalf of tariffs--often without careful scrutiny of the reserve sit-
uation-that they wbuld make possible the development of new supplies. In
practice, however, the encouragement of tariffs has not greatly, aided exploration,
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discovery and, research; on the contrary, the stimulus of a protected market of
uncertain duration has merely accelerated the depletion of the few higi-grade
deposits we have at a time when consideration for national defense requires that
such limited supplies be conserved for emergency use. The wisdom, moreover,
of tariff protection for minerals of which the small (actual or potential) domestic
production meets only a minor portion of consumption requirements is open to
further questions witi which the committee is not primarily concerned.

As tariffs have generally failed in their objective to materially improve either
the short-time or long-time outlook of deficient minerals, a more effective pro-
cedure would be the increase of direct appropriations to continue surveys, explo-
ration, and technological experiments. The latter particularly have already
proved their worth. A few years ago the United States was almost totally
dependent upon European sources for potash; Federal Government-sponsored
drilling in New Mexico, Utah, and Texas, inaugurated in 1027 after extensive
geological reconnaissance, has now definitely assured adequate supplies of domes-
tic potash. Similarly, Government-supported technologies studies on the recovery
of helium gas have assured supplies adequate to meet all present domestic needs
and have provided a reserve against future demands; in 1917 this gas was avail-
able in small quantities at a price of $2,500 per cubic foot, but by 1933 the recov-
ery processes developed by Government scientists provided helium at about
half a cent a cubic foot. Private research has also made- noteworthy contribu-
tions such as the successful extraction of the interesting and useful magnesium
metai from brines.

The methods that have made available supplies of potash helium, and mag-
nesium metal promise further results when applied to some of the other deficient
minerals. For example there are large reserves of low-grade manganese-bearing
material already known in the United States. Experimental work on the recov-
ery of manganese or manganese-bearing products from these sources and their
use has come near enough to success to justify public expenditure for further
experimental work. While such work as has been done has been indirectly en-
couraged by the tariff, it has resulted mainly from private, State, and Federalresearch activities that have not been greatly influenced by tariff considerations.
Further surveys are needed to indicate those minerals which seei to merit spe-
cial exploration and research efforts. If and when it cun be shown that ade-
quate supplies of the minerals which are now deficient can be found and made
available by new processes at costs somewhat above world prices, then careful
consideration should be given to the advisability of tariff protection.

V. MX.ERALS AND THE PROBLEM OF MoNorOLY

The restricted occurrence of many minerals invites concentration of ownership.
Npature in some cases creates conditions that make monopoly almost inevitable
as man creates similar conditions for limited periods by patent hws. Ninety
percent of the radium produced in recent years has come from one deposit. Until
1924, about 60 percent of the world's vanadium came front one mine, and another
mine how produces 75 percent of the total production of molybdenum. There
is.only' one deposit of natural cryolite of commercial size known in the world.

Some otor milperals are widely distributed but a few deposits are so rich or
s6 readily 'amdnable to recovery that they create a similar situation. Eighty
percent of the world's'output of- so common a mineral as native sulphur is taken
fromfive deposits 'cobtolled'by two companies. This particular type of deposit
ladd itelfl io Well to an ingenious, specially adapted, low-cost method of recovery
thatthcPeioductlo domainates the world's markets. ofe r

Cbcdfllttted ownership in other cases may arise partly out of limited distri-'
bsitlo, bf'tesources and partly out of control of patents, reduction plants, fabri-
cating ca pcity, Vanhrketling, facilities, or exceptional technical and managerial
ability. Op& cbmp'ny'controls the greater part of the known reserves of bauxite
(the o-6 of aluminum) of present commercial grade in the United States and 100
percent of the reduction capacity for the mun of virgin aluminum.i Fromsuch unitary 'control, the problem of concentrated ownership grades off into the

conlditibn illustrated by the California borax deposits; or by the high-grade ores
of Lake SuIpetor, Where the bulk of the better reserves are in a few hands, although
the Supreme'C6urt in the steel case found no violation of the antitrust laws.The psinerals involved in situations of this type range from those affecting only
minoralndustles, relatively unimportant in the total volume of industrial pro-
duction to Some of the world's major enterprises. . n N h a h

J5 From testimony by officers of the company given on pp. 2D and 124 of the transcript of the pubieo
besting on the Code of Fair Competition for the Aluminum Industry, Nationa Recovery Admial-tra-

ion, 1933.
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American law and tradition are opposed to unregulated monoply. It is notable
that some of the leading cases brought under the antitrust laws have been directed
at alleged combinations involving control of mineral raw materials. The issues
lave been brought not by consumers only on the basis of excessive prices but
also by smaller producers who have felt themselves deprived of a fair market, or
from independent refiners.

In this connection the committee calls attention to economic forces tending to
protect tile consumer of mineral products even where concentrated ownership
prevails. All metals are subject to the competition of substitutes, and the corn-
petition becomes more fluid with the advance of modern metallurgy and the
chemistry of alloys. High prices stimulate the return of consumers' ocrap. New
deposits may be discovered at any time. Thus the dominant position in the
vanadium market held for 15 years by a single mine in South America has been
challenged by active competition from Africa. The virtual monopoly of radium
enjoy yed for 10 years by a mine in the Belgian Congo is now threatened by the
discovery of new deposits in northern Canada. Synthesis of minerals through
chemical advances may supply competitors of the natural product, as illustrated
by the development of synthetic cryolite. The importance of such extra-legal
forces in protecting the consumer is well shown by the anthracite industry of
Pennsylvania. The final court decree directing the anthracite railroads to dispose
of their coal mines was entered years ago, yet it is now clear that the legal processes
of dissolution had less effect upon prices than the economic forces of competition
from substitutes.

Although the committee believes that competition is the most effective general
regulator of price and the one that best accords with American practice and the
American genius, it recognizes that natural conditions preclude its effective
operation in some parts of the field of the mineral industries.

The issue raised bv concentrated ownership of minerals is, of course, only a
part of a much larger question affecting all branches of industry and trade, yet
it has certain special features. Thus the committee is aware of certain advantages
of centralized ownership in the mineral industries. Where such ownership exists,
it has some times avoided much of the resource waste associated with destructive
competition among great numbers of producing units as well as the poor housing
conditions so often associated with mining camps in the highly competitive
industries. Concentrated ownership also has made great contributions in carry-
ing new industries through the pioneer stage, in advancing mineral technology,
and in developing new uses and new markets. On the other hand, there is always
the possibility that monopoly control may strangle legitimate competitors apA
exact unreasonable prices. Unless an industry is operating under public regula-
tion, the consumer is right in feeling that competition is necessary to assure a
fair price,

In those industries burdened with a surplus of capacity such as coal and oil,
for which we have recommended the encouragement of collective action among
producers to control production, we have also recommended adequate public
supervision. The suggested arrangement aims not to suppress competition but
to confine it within orderly bounds. A measure of competition to stimulate
efficiency and the progress of the arts is healthy and necessary. The objectives
of production control should be rather to attain economic stability and to prevent
serious waste of resources. For these purposes, as already indicated, we believe
that collective action by an industry to control output capacity, and even in
some cases, prices may be in the public interest. Such collective action may
appear to be in conflict with the traditional interpretation of the antitru ,law.
If necessary we think the laws should be amended to permit collective toi!L bt
always under public supervision. The degree of supervision necessary in a given
case obviously depends upon the extent to which free competition i to be modified,
but in all cases should be ample to protect the rights of labor and the consumer.

Where there is no adequate supervision of price or production by public author-
ity, the committee thinks it clear that the antitrust laws should be retained in
full and vigorously enforced, whether the industry involved is one of many units
or of few. This is the more appropriate because of the facilities for collective
action under public supervision, made available by the Recovery Act or by the
permanent provisions which we have suggested. Practices in control of competi-
tion that can be shown to be in the general interest are thereby made possible under
public supervision. If there should be practices in controlof competition that
any business group is not willing to conduct under public supervision, these
practices would be open to the suspicion that they constitute an unreasonable
restraint of trade.
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In discussing this subject, the committee bears in mind that the question of
.enforcement of the antitrust laws extends far beyond the field of mining. Even
where mineral raw materials are involved, practices complained of as In restraint
of tide may center around the fabrication of the finished product for sale to the
ultimate consumer and therefore may involve manufacturing and distribution
rather than mining. The committee has made no study of these practices. They

,raise legal questions outside its competence and its terms of reference, which are
,the responsibility of the agencies of the Federal Government charged with enforce-
ment of the antitrust laws. The committee assumes that these agencies will be
vigilant in prosecution of violations.

Where there is only one deposit of a mineral and that too small to permit
economical development of more than one mine, the public interest is doubtless
best served by unitary operation. But where deposits are sufficiently large or
scattered to permit several enterprises of a size great enough to achieve the econo-
mies of large-scale operation, the committee believes that competition between
several producers is healthier than monopoly. The proviions for collective
action under public supervision which have been sketched offer a means of keeping
competition within reasonable limits and insuring orderly conservation of the
resources.

VI. MINERALS ON PUBLIC LANDS

FACTUAL REVIEW .

There are about 1,903,000,000 acres of land within the United States proper. Of
this total, about 1,442,000,000 acres constitute the so-called "public domain", that
is, the area that was once public land and under the direct control of the Federal
Government. More than 1,000,000,000 acres of this total have been disposed of,
leaving about 
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acres directly or indirectly in Federal control. The
Commissioner of the General Land Office in his annual report for 1933 classifies
this remainder as follows:

Acres
Pending and unperfected public-land entries ---------------- 23, 208, 704
Title remaining in the United States:

Unappropriated and unreserved public land ---------------- 172, 084, 580
National forests -------------------------------------- 137, 576, 500
National parks and monuments --------------------------- 8, 370, 989
Indian reservations (estimated net) ----------------------- 56, 676, 535
Military, naval, experimental reservations, etc. (approximate) - 1,000, 000
Withdrawals (estimates net) ----------------------------- 27, 068, 532

Such part of the original mineral resources of the Nation as is still under Federal
control is in this remaining fraction of the public domain and in about 35,000,000
acres of lands that have been disposed of with a reservation of some or all of the
contained minerals by the United States.
. The retention of these resources in public ownership, and the evolution of the
leading system under which they are now yielding a substantial revenue to both
the .Nation and the interested States, are an outgrowth of the original conserva-
tion movement launched by President Theodore Roosevelt early in the century.
The coal and oil land classifications and withdrawals of 1906 and since, and the
Mineral Leasing Acts, the most important of which is that of 1920, constitute
oaigeo in administrative practice and in law brought about by the conservation
movement. There remains the continuing task of vigilant administration of the
otatutes enacted, and of securing such modifications of them as will assure the
rvalization of the conservation objectives.

METHODS OF DISPOSITION OF MINERALS

* There is a complex body of Federal law under which publicly owned mineral
CepOSits may be acquired and developed. In a broad sense, the Federal laws for

Sdosal of these resources recognize two categories of mineral deposits-the
metilliferous and the nonmetalliferous. Again speaking broadly, the metallifer-
DOts mineral deposits may he acquired in fee under the lode or placer acts and the

ionmetalllferous deposit's may be developed under a group of leasing laws. Loca-
tion of a mining claim, followed by certain simple legal procedure, including the
recording of notice of location ill the appropriate county office and proof of annual
'se snent work, gives the locator a property right recognized by the courts. The
locator may obtain a patent or discovery, an expenditure of not less than $500 on
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the claim, and payment of the purchase price, $5 per acre for lodes and $2.50 per
acre for placers, but a patent is not necessary in order that definite property rights
may be acquired, so long as the provisions of the mining laws are complied with.
Indeed, mineral patents are often deliberately avoided by claim owners to escape
taxation or for other reasons and important mines in the United States have been
developed on claims that have never been patented.

Metalliferous mining claims may be filed upon any part of the 172,000,000 acres
of unappropriated and unreserved public lands, upon the 138,000,000 acres of
national forests, and upon some part of the 35,000,000 acres disposed of with a
reservation of mineral rights by thi' United States. It is unlikely that there
remain any imporuatit known deposits in these areas that are not included in
mining claims. The Federal Government has no record of these claims unless
title is sought or contests are brought.

Generally speaking, the mining laws are not applicable to lands withdrawn
and reserved for national parks and national monuments, although claims
established prior to the creation of these reserves and maintained in compliance
with law remain valid.

The lode and placer mining laws are not applicable generally to lands within
Indian reservations. However, various special acts have been passed from
time to time providing for the development of metalliferous minerals within
Indian reservations by lease. Perhaps the most important of these acts was
that of June 30, 1919, which, as amended on December 16, 1926, authorizes
the Secretary of the Interior to lease any part of the unabotted lands within
any Indian reservations in the States of Arizona, California, Idaho, Montana,
Nevada, New Mexico, Oregon, Washington, or Wyoming for the purpose of
mining deposits of metalliferous and nonmetalliferous minerals except oil and
gas. This act provides for the collection of 5 percent of the net value of the
output of the minerals as royalty.

Lands withdrawn under the terms of the Withdrawal Act of 1910 in general
are open to acquisition under the mining laws applying to metalliferous minerals.
The Water Power Act of 1920 reserves lands, covered by an application filed
under that act, and lands withdrawn or classified as valuable for power purposes
from any type of subsequent mineral location or entry.

Coal, oil and gas, phosphate, potash, sodium, sulphur (in Louisiana and New
Mexico), and oil shale on Government lands are now acquired not by purchase
but by lease. Laws for the development and production of these substances
provide for the issuance of prospecting permits for all except phosphate and oil
shale. After discovery leases may be issued for lands included in these permits
at royalty rates ulhose minima arc usually fixed in the law. Leases may also
issue, in general, to the bidder of highest bonus, for known deposits for which
prospecting is unnecessary. These minimum royalties are for coal, 5 cents per
ton; for oil and gas, 5 percent of the gross value of the crude production from a
quarter of the area included in the prospecting permit and not less than 12)4
percent for the remainder; for potash, not less than 2 percent of the quantity
or gross value of the output at the point of shipment to market, etc. Common
royalty rates for coal are 10 and 15 cents per ton and various rates above the
minimum, including sliding scale rates up to 33% percent, are applied to oil.

The maximum acreage that may be included in single permits or leases under
this group of acts is usually 2,560. No persons, association, or corporation
may hold coal, phosphate, or sodium leases or permits aggregating more than
2 560 acres in any one State, nor more than 7,680 acres in any one State undet
oil and gas lease or permit. The original lease term is usually 20 years, with
provision for renewal by successive 10-year periods. An acreage rental is pro-
vided for, to be credited against royalties when minerals are produced.

These leasing laws apply to the unreserved public domain and to the national
forests (except those reserved under the Appalachian Forest Act, which may be
leased under a special act), but not to the parks and monuments. Oil and gas
deposits in lands included within naval petroleum reserves are developed and
produced either under the general leasing act or under a special act applying to
these reserves. A group of special statutes provide for the development of oil
and gas, lead and zinc, and coal on Indian reservations, generally by lease and
under conditions comparable with but not identical with those applying to the
public domain. ....

Operations on the public lands under the leasing acts are indicated in the
following summary: .. , , . I I , I .
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Number
of lease Total acre- Tot revenues

Minerals outstand- age under accrued to
lg on June lease June 30, 1934

30, 1934

Public lands:
Oil, gas, and gasoline ....................................... 848 294,720 $70, 248, 922 70
Coal ....................................................... no 60,332 3,917,909. 41
Phosphate ................................................. 8 4,233 31,61.25
Potash ..................................................... 12 29,465 216,98".78
Sodium ......-................. ........................... 1 40 10,571.88
Oil shale .................................................. I 2,610 0,700.00

Naval petroleum reserves: Ol, gas, and gasoline ............... 24 9,948 27,245,626.03

The total income that has been derived by the Indians from the development
of minerals on the reservations Is about $345,000,000 for oil and gas and would
aggregate about $400,000,000 for all minerals. The diversity of this activity
and the number of leases and the acreage involved are indicated in the table
below:

Number
leases out- Total acre-

Minerals standing age under
on June lease
30,1933

Indian lands:
Oil, gas, and gasoline (June 50, 1934) ........................................ 6,534 711, 843
Lead and zinc ------------------------------------------------------------- 41 5, 924
Asbestos -------------------------------------------------------------------- 15 1,474
Marl -- . . . . . . . . ..----------------------------------------------------------- 9 48
Gold ....................................................................... 13 1,030
Gypsum ------------------------------------------------------------------- 1 219
Gold, silver, copper, eto ..................................................... 11 801
Limestone .................................................................. 2 0
Copper, lead, and zinc ----------------------------------------------------- 1 50
Cop .......................--....-. -----............... ......................... 3
Asphan--t ----------------------------------------------------------- 1 80s
Coal_ ............................ . ..... ................... - 37 15876

PRODUCTION FROM PUBLIC LANDS

Mineral production from public lands is in general but a minor proportion of
the total United States production. Potash is an exception because of the late
discover of bedded potash salts in southeastern New Mexico in deposits owned
by the United States.

An idea of the relation between public-lands production and total production
Is given in the following table for the year 1933.

Mineral production in United States

Total, United lands l
State, rqv towa

,a ende_' lods --United
year 1003 Stte

produs-
deon

Petroleum-------------------------barrels.. W056K 000 125791 51
Natural gas - -----------------. cubicfeet.. 1,480,000,000 08,4T,9,C 43
Biturnin a - - -................... t................ ton, g uo ,
Phosphate rok' ............................. ----- do.... 2,68,000 , 43,097
Poth salts ........................................ . . 33110 2,1 S& :
Sodium sadto ............................................. am 0 ,tO '14 1

I ]in addtl m, 8 bartsh of ptrok-., we pr d k ,
-

m dian land&...A ~ Roftato.
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The revenues derived from public lands as a result of the operations of the
leasing acts are distributed as follows:

Percent
United States Government ------------------------------ 10
States ------------------------------------------------ 37Y
Reclamation fund ------------------------------------- 52$

Royalties received from oil and gas leases on the naval petroleum reserves are
deposited in the United States Treasury as miscellaneous receipts, and royalties
from Indian lands are credited to the tribe or allottee entitled thereto.

FEDERAL POLICIES FOR MINERALS ON THE PUBLIC DOMAIN

From 1785 to 1846 the policy of the United States as to minerals on the public
lands was one of reservation and lease--an exception being the opening to sale of
lead mines and lands in Missouri in 1829. Knowledge of mineral deposits and use
of minerals was meager a century and more ago, and these early laws were appli-
cable chiefly to lead, though reservation of gold, silver, copper, and salines was
provided. In 1846, following a report by the President in 1845 that the reserva-
tion of a million acres of land supposed to contain lead and other minerals and the
leasing of such reserved lands was unprofitable to the Government and unsatis-
factory to lessees, Congress authorized the sale of reserved lead mines and lands
in Arkansas, Illinois, Iowa, and Wisconsin. Thus was inaugurated a policy of
sale which was extended to other areas soon thereafter and to coal in 1864.

Among the reasons given for the abandonment of this early leasing experiment
was the cost of Its administration, reported as more than four times the revenue-
in marked contrast to a revenue many times the cost under the conditions of
1934 and because of destruction of timber and the careless and wasteful manner of
working the mines-again in marked contrast to the conservation of life, health,
and resources accomplished through supervision of present-day mineral-lease
operations.

. Discovery of gold in California in 1848 led to a change in policy and law. In
the absence of any governmental organization, either congressional or territorial,
and in the absence of specific Federal law other than that reserving mineral lands
from preemption, local customs, varying with different localities, grew up by
common consent of miners and governed the location, size, and possession of
mining claims and appurtenant water rights. By 1866 nearly a billion dollars
in gold and silver had been produced from public lands of the West under these
customs which came to be recognized by the courts and legislatures. Finally,
in 1866, Congress recognized and validated equitable rights acquired in accordance
with such local customs and provided that mineral lands of the public domain
should be free and open to exploration and occupation and to acquisition by con-
forming, in general, to established local customs. Thus, except for coal, which
remained under a policy of sale and purchase established in 1864, the general

.mining law of the United States became one of possessory occupation. The
principle of sale and purchase was extended in 1870 and 1872 to mineral lands
generally at the nominal price of $2.50 an acre for placer claims and $5 for lode
claims, conformity with established rules and customs of local mining districts
still being a general requirement.

In 1914 Congress revived the leasing system by enacting a coal-leasing law
for Alaska and in 1917 extended the policy to potash on all public lands of the
tuited States. In 1920 a general leasing law for coal, oil, and gas, phosphate, oil
shale, and sodium was passed. In 1927 this was extended to cover sulphur, and
in the same year the principle of leasing was applied to gold, silver, andmercury
reserved to thesovereign in certain existing land grants.

These relatively new leasing laws have proven advantageous both to Govern-
ment and industry. There iB, however, a strong body of opinion that under
them speculation in mineral rights has been excessive and that provisions intended
to encourage discovery of new sources of supply have permitted unwise promo-
tions with resultant loss to the general public and to diversion of the landowners'
equity to middlemen, who do little or nothing for the benefit of either Govern-
ment or Industry. Amendatory legislation and improved administration to
correct such abuses are suggested. But the general workability of the leasing
laws and tle advan tagee In o'b servation of life, health, and resources obtained
through their opeft tob have'been axnpiy ddmorwstrated through a period of years.
One has but to consider the course of development in two major oil fields during a
time of general oveiproduction-Kettleman Hills, California, a public-land area,
in which production has been held back, and east Texas, a non-public-land area,
in which it proceeded apace with resultant disorganization of market--to be
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convinced that control exercised under Government ownership has been beneficial
to the industry and to the Nation. I

But other Government-owned mineral products, exept the designated few,
remain subject to the general mining laws under a highly decentralised, independ-
ent, individualistic system. Under It Govermenet bas no oognisanoe of rights
established to public resources. So far as any requirements of the system are
concerned the Federal Government does not know what mineral resources in the
public domain are still publicproperty and what are covered by vend claims which
any court must recognize. Such a situation under modern condition@ in a well-
developed region is an anachronism. Under it Government eMnot function
effectively as a trustee of the national resources. Administration is baffled. It
may determine that the highest value of a tract of land is for park purpose. or
for power or irrigation development or for forests or for playgrounds, only to
discover that a valid mining claim on which "discovery' has been made and
annual assessment work is done, exists at the critical point. The period when
laws of this character were needed to make possible prompt and successful
development of deposits of metalliferous minerals in mainland United States is
past.

It is probable indeed that few known deposits of metals or their ores that amre
not covered by a mining claim exist in the 400,000,000 acres of public land
remaining. Some new discoveries, however, will doubtless be made.

Future mining development should be provided for by an extension of the
leasing principle, thoughpobabl In much simplified form, to all publicly owned
mineral deposits in the United States proper. Moreover, if legally practicable
any new enactment should provide that within a reasonable period all holders of
claims then extant should be required either to apply for patent under the old
law or for a lease under the new law. By this process existing rights will become a
matter of Government record. Thus the present chaotic condition will gradually
be cleared up and the Government will be in a position to function effectively as
the administrator of all the public mineral resources.

Both the States and the Federal Government are at present expanding their
holdings of land and the resources that they contain. Lands thus acquired by
the United States will become in some sense public lands and their conWined
minerals should be brought into the general leasing system and administered as
are those of the residual public domain.

Federal influence with States should be directed toward ent0ufaging a form of
State management that will harmonize with Federal policies. Abundant examples
now exist of the disadvantages and confusion that arise from differing State and
Federal policies on adjacent lands.

The possible advantages of Government control and management may be thus
summarized:

1) Substantial revenues are collected of which the States recesiva large share.
2) Conservation is fostered through reduction of waste and couragement

of greater ultimate recovery.
(3) Adjustment of rate of production to market needs Is aided.
(4) Control of monopoly and of harmful price fluctuations is fostered.
(5) Care in operation and safety and welfare of workmen can be imposed.
(6) Maintenance of reserves of essential minerals can be assured.
Possible disadvantages may be similarly summarized:

(1 Increase of Government staffs and costs (bureaucracy).(2) Interference with freedom of action of citizens.
(3) Danger that Government efficiency may be destroyed at any time by the

withholding of appropriations necessary to administfttlin.
(4) Instability of policies under changing administrations.
(5) Possibility of political favoritism m administration.

ALASIA

Alaska is still a frontier. It Is still largely unsurveyed public land. It is not
an agricultural nor an industrial region in the mainland sens Its valuable
timber is limited essentially to the southeastern coasts. It Is and is likely bong
to remain chiefly a mining region. In any of its lands outside of national forces
that contain commercial mineral deposits, those deposits quite certainly constitute
the chief value of the land. There Is, therefore, little or no conflict of Values. Its.
resources of fuel minerals and fertilizer minerals are now subject to, exploitation
only under Federal lease. The old mining law in, its applicatiotl to the metals is
simple of operation and effective in frontier regions. It requires the minimum of
administration. Indeed, it is in effect self-administering, whereas leading laws
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require a&quate adraiiistrative staffs. This is proper, indeed almost essential
in remote regions, with short working seasons and inadequate transportation 'if
mining is-notitobelhampered. An elaborate procedure, r1quring official actibn
at'JuaeAu &6 Wsshington before the right to' take placer gold from a creek near
thAite Circle 6mbelquired;.isi;impracticable. The Government may well
forego such royalties as it might receive under a leasing system in such circum-

Ithis, t erefdr46' not, tewommended that the lode and placer acts be repealed In
thdir) application to Alaskao except in the national forests, to which the leasing
principles should be applied. However,,a simple requirement is not unreasonable,
that a dupki6ate of the filings made at the local district office be forwarded to the
nearest land office for record., Such a procedure would give the Government
cognizance of claims existing on the public lands of the Territory. It has no
such, record at present.

VII. EXTsON or'GovERNMENT OWNESHIP

As a phase of the growing tendency in all parts of the world to extend public
control oyer-natural resources, increasing interest is manifest in the possibilities
of Federal or State acquisition and administration of mineral resources now in

private ownertp, 'xFewpolitical platforms in recent years, either National or
tate, have failed to include. a plank on natural resources or to advocate measures

designed to effect the greater conservation and more definite control of such
resources for 'the benefit of the public as a whole. There is unquestionably a
growing feeling that the minerals are a common heritage, that their exploitation
should, therefore,, be for the benefit of all rather than of the few, and that the
wasteulpractice .of nregulated private exploitation can be eliminated only
by a greater degrepof Federal or State control than is now exercised,

Wlile approving the policy of retaining ownership of mineral deposits on the
public domain within the United States proper, to be, administered under a
leasing systemyour committeecdoes not recommend general extension of public
ownership a, t present time to the deposits of coal, oil, gas, iron, copper, lead,
zic, g0Id, silver and a score of lesser minerals that have already passed into
privALte hands.. Whatever the abstract merits of public ownership may be, pri-
vate ownership is so inherently 'a part of the American genius and tradition, and
is so firmly entrenched, by law and custom, as a national policy, that the practical
diffictulties alone of any general reversal of the status quo at this late date appear
insuperable However, future conditions cannot be foreseen and the committee
recognizes the possibility that restoration to public ownership of minerals now
privately owned may sometime become a desirable feature of national policy.

Many of the recognized ills of the domestic mineral industries-excess capital
investments, variable and uncertain market demands, and irregular tenure of
labor-are such as inhere in an industrial civilization founded on the generosity
of nature and governed by the laws of supply and demand and the survival of
the fittest These and the problems peculiar to mining, which center around
the fact of exhaustibility, can best be dealt with by private operation under
public supervision along the lines recommended in our discussion of production
control (see. II, I) The consensus ofthis committee is that under present con-
ditions the feasible limits of public control are encompassed by the principles
of the producing and marketing cartel, or code, duly modified to protect the
rights of the producer, large or smali, and of labor and the consumer, and strictly
and inqpartially administered in the public interest by the Federal Government,
supplemented where needed by use Of the police powers of the States to prevent
waste in mining.

In this policy of attempting no general extension of public ownership, two
minor modifications should be considered. The first relates to the proposal to
purchase and retire some of the marginal coal mines and a portion of the coal
reserves now in private hands, to which reference has already been made. In
this cse'the proposal for public acquisition is supported by industry. It in-
volves no attempt at Government operation of mines, but merely the creation
of ac eastern coal. reserve (consisting of selected blocks of acreage) to be ad-
ministered in much the same way as coal reserves on the western public lands.
If this proposal is found to be the best way of meeting the problems of surplus
capacity and stranded mine workers In the bituminous coal fields, as we think
it possibly may, the favorable results obtained under the Mineral Leasing Act
seem to indicate its faibility from the viewpoint of public land administration.

The second modifi0ation relates to mineral deposits reverting to public owner-

ship by the process of tax delinquency. Where tax-delinquent minerals are
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unndeemed, there is clear proof that existing reserves in private hands are more
than sufficient for the needs of the local industry To suppose that forced sale
of such deposits will increase the State's revenue is often an illusion. Its effect
is rather to depress the taxpaying ability of other mineral owners. Forcing such
lands back into private ownership stimulates the vicious cycle of overexpansion
of mine capacity in order to meet carrying charges on reserve holdings, with its
train of capital loss, intermittent employment, and resource waste. A seemingly
wiser, course would be for the States to hold tax-delinquent mineral deposits in
reserve until such time as they are actually needed, and then to lease them with
payment of suitable royalty to the State, after the manner of the Mineral Leasing
Act, on the Federal domain., This point inVtolves the need of change in present
methods of mine taxation, which is discussed in Section III-X.

VIII.- SUBMARGINAL MINERALS AND MINERAL LANDS

Mineral deposits may be marginal or submarginal producers because of varied
circumstances. They may be too small to warrant investment in a plant suffli-
ciently large to form an economic unit, or too low in grade to permit economic
operation under existing conditions or in the near future; also, they may be too
far from market. Furthermore, so much of a given mineral may b easily avail-
able that the market cannot absorb it all over a term of years at prices that will
meet the expense of taxes and the cost of holding the investment. Mineral lands
in the latter category have no real present value as mineral lands and the attempt
to set them earning their board and keep merely disorganizes the industry. In
addition, some deposits are in an anomalous position as they may be submarginal
in times of depression although commercially productive in periods of great
demand or high prices. The problems of mineral reserves of this type tave
been discussed in part in the section on conservation issues arising from surplus
production or surplus plant capacity. Here we refer particularly to mineral
deposits which, because of low grade, small size, high cost, unfavorable location,
or advanced depletion are likely to remain submarginal for the immediate future,
say for the next 10 years. All reserves of this character will doubtless be needed
some decades hence as the richer deposits are exhausted, but meantime where
prematurely opened they have left the communities dependent on them derelict
and stranded.

The acute situation that exists in marginal agricultural areas has been forced
upon the attention of the public by the present business depression. It is not so
generally recognized that a parallel situation exists in mineral lands, due to
much the same kinds of causes. The influences which led to breaking up and
putting into wheat cultivation what now proves to have been too large an acreage
for our present and probable future requirements were not fundamentally
different from those which led to opening too many coal mines. Both cases raise
a problem in resource conservation, and each contributes to the waste involved
in excessive competition, failure, and abandonment. In both cases society is
concerned in checking present waste and in preventing its repetition.

But equalUy urgent is the human problem, and here the miner suffers perhaps
even more than the agricultural worker. Wheat land can be tured to other
uses but a coal mine can yield nothing but coal. The cotton farmer is in an area
where the possibility of other industries exists; too often the copper miner is in
an inhospitable region where even his water supply fails when the mines shutdown. Mines are necessarily where the mineral occurs, and it is an exception
when other than subsidiary industries can be sustained in a mining town. When
the mines close down 'the community dies; the towns, the railroads, and even the
farmers in the vicinity find their market gone, as Is true today, for example, in
parts of Utah and other Western States.

One of the obvious lessons of this experience is the need not merely to alleviate
the present hardship by such means as can best be applied in each case, but also
to set up agencies that may serve as observation posts from which may be signaled
warnings to industry so tiat similar acute situations may iii.the future be antici-
pate4 and avoided.

There is danger that in the haste to put more men to work they be merely set
at reopening or enlarging marginal mines that will inevitably be high-cost pro-
ducers, whose output, so far as it can be sold at all, will merely displace the product
of low-cost mines.,already in operation and already employing labor. Just such
projects for the opening of doubtful mineral deposits have been urged by various
planning boards and committees and requests have been made for public, funds
with wiich to carry them out. Obviously, in cases where an actual surplus or'a,
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surplus capacity to produce already exists, further opening of marginal properties,
would be shortsighted.

In search, also, for uses of power to be generated by the great hydroelectricprojects now being built as public works, cane must be taken to avoid mostly
inresing present troubles of the mineral industries by encouraging unneeded,
production from marginal or submarginal deposits a' an outlet for surplus power.
Such operations can only survive by reason of a c ,t or disguised subsidy. In
this connection the fundamental relationship among the three great sources of
power-coal, oil, and hydro plants-hould be understood and articulated in any
broad-po~er program, and the protests of the coal producers and mine workersagainst alleged too rapid development of hydroelectric projects at public expe

warrants careful study to determine their merit .
For minerals already developed to surplus capacity, it is obvious that develop-ment of further submarginal supplies should be discouraged. Our recommenda-

tions for production control for some of these minerals ian Sec II III include dis-couragement of new development. With the limits of demand more generally
recognized through the issuance of consumption forecasts, recommended In Sec.
II, III of this report, and with the knowledge that production must b kept within
certain bounds, the explorer is likely to show more caution and will fin d it moredifficult to secure backing for new enterprises than when the market was so wide
and expanding that the question of ability to sell the product was a secondary
consideration. If the Securities Commission should require a full statement of
demand and market limitations in connection with the sale of stock issues, it
might do much to discourage unwise development.

Itis recognized, of course, that such a program may have to be compromised
temporarily with the local necessities of employment.For minerals of which the supply is known to be inadequate for the needs of this
country, other measures should be taken. Whether it he to meet needs of national
defense or to furnish raw materials for domestic industry, every reasonable en-
couragement should be given to those willing to venture their capital in develop-

ment.An exception toI thi generathesis may well he expressed in that the develop
meant and use in peace time of limited domestic deposits of critical war miner
should not be encouraged.

Topographic and geologic surveys have long been recognized as essential pre-
requisites to intelligent development and should be vigorously supported from
public funds. In particular instances, special studies in the technology of pro-
duction and recovery require be eneexpenditure of public money that is
clearly justified. In the readjustment of public and private ownership in lands,whether by extension of the national forests and the national parks, the purchase
of marginal agrcultural lands, the forfeiture for taxes, or by other means, carefulstudies should be made to determine the mineral value of such lands and to classify
them as to future usefulnerl tesistace where it is feasible to do so, it may
prove to be sound public policy to take certain marginal mineral lands into the
public domain. The cost of carrying them until they are needed will thus be
minimized, and when that time comes the conditions of development can be set
without prejudice to vested rights.

A more general understanding of national needs on the part of both Federal
and State Governments and on the part of both permanent and emergency
agencies of government should make it possible to support more adequately in-
vestigation of the problems of supplying our national deficiencies. The National
Resources Board, through its contacts with State planning boards, could perform
a very useful service in indicating just what minerals should be and should not be
developed. Federal and State relief agencies should in all cases withhold support'from new mineral developments except where it can be shown that supplies m the
United States are really deficient at a reasonable price and that new production
will not displace production elsewhere that has a better right to maintenance nortend to exhaust imited supplies of minerals essenitio ional defense.

There remains the question of what to do with the stranded population of many
mining districts, some of them large and well known, which are either so far ex-
hausted or inherently so close to the margin that they cannot hope to compete
successfully during the next decade. Much attention is heing paid both by the'
Federal and State Governments to proposals for vacating marginal agricultural'
lands and nmving the population to more productive areas. Zoning is already'
under way and there are suggestions for its wide extension. Minerals have been
considered only incidentally in these movesand no provision has yet been made
for the derelict mining camps or their inhabitants.
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Your committee has not had the time to make the studies necessary, but feels
sure that the problem of what to do with submarginal lands involves consideration
of the resources existing below the soil as well as those in and above it. Lands
should not be vacated or put in the public domain or in forest and game preserves
without ascertaining first whether any needed mineral supply is being taken out
of the field of possible development. Steps should be taken to rehabilitate the
thousands of metal miners and scores of thousands of coal miners who cannot hope
to make a living in their present surroundings. The condition of these men and
their families is perhaps the most tragic of any group of American workers. Open-
ings must be found for them in other industries, local if possible, and, if not, in
other regions. This is now recognized to be a social responsibility and, where
necessary, a Government responsibility. In this connection serious consideration
should be given to the suggestion (already referred to) of financing the retirement
of marginal coal mines and the rehabilitation of displaced miners by means of a
small tax on the tonnage of the more successful mines remaining in operation.
Your committee recommends that an investigation of this entire problem be made
a continuing activity of the National Resources Board.

IX. TAXATION

FEDERAL TAXATION

The Federal Government taxes domestically produced minerals through the
income tax. The income tax involves questions of conservation through pro-
visions which make capital allowances for discovery, thereby reducing the tax
and encouraging exploration and development. The discovery clause in the
income-tax law was Introduced during the war, the justification given at the
time being primarily the purpose of speeding up oil development. While it
applied to all minerals, regulations of the Treasury Department restricted dis-
covery exemptions in the metallic minerals to a far greater extent than in oil.
In 1921 the discovery clause was supplemented for oil and gas by a percentage
depletion clause, liberalizing the depletion exemption of these commodities. The
exemption on oil has amounted to about half of the net income. In 1932 the dis-
covery clause, as it applied to coal, sulphur, and metals, was replaced by the
percentage depletion provision.

The reason originally assigned for the allowance of deductions based on dis-
covery value or percentage depletion-encouragement of exploration and develop-
ment of oil--becomes nonexistent in mineral industries suffering from surplus
problems. Whether or not the income deductions permitted to mineral producers
have actually expanded development is not clear, though in any case their effect
has probably been small. In 1934 the Secretary of the Treasury recommended
to Congress the repeal of the discovery and percentage depletion provisions on
the ground that in effect they were subsidies to a special class of taxpayer.

Your committee makes no recommendation on this subject but suggests there
should be a study of the possible contradictory effect of the discovery and per-
centage depletion provisions in the income-tax law In promoting further develop-
ment for the few minerals for which present overdevelopment and waste are so
excessive that production control appears to be necessary. Also, the possibility
of confining the special mineral depletion allowances to minerals for which
production control is not necessary should be examined, particularly with reference
to minerals of which the United States' supplies are deficient.

Within the last year the Federal Government has imposed a tax of one-tenth
of a cent per barrel on petroleum to be paid by the producer at the point of
production, one-tenth of a cent per barrel to be paid by the refiner at the refinery,
and one-tenth of a cent per barrel on gasoline produced from natural gas The
purpose of these taxes is to defray the cost of administering the petroleuri code.
In addition to its value as a revenue-producing measure it has been of considerable
assistance in disclosing the illegal production of oil.

Excise taxes, which are in effect import tariffs, have been imposed on coal and
oil when imported into this country, consequently they will be treated elsewhere.

Federal, as well as State and local, taxes are imposed on the retail sale of
gasoline but, as these are in the nature of sales or consumption taxes levied
primarily for highway construction, they should be considered by other agencies
than this committee.

STATE TAXATION

The heaviest burden of taxation on mineral industries is imposed by the States,
counties, and townships. Inadequacy of assembled data prevents discussion of
this complex field in detail, but we wish to call attention to certain general trends
as they affect the problems of conservation.
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Most of the States have ad valorem taxes, both on active mineral properties
and on mineral reserves. The reserves are taxed annually for indefipitely long
periods before coming into production. In some States the ad valorem tax is
based on a larger proportion of true value than for other classes of property.
In addition there is, in some jurisdictions, a multiplying group of special taxes on
minerals, called "tonnage taxes", "severance taxes", "occupation taxes", and
"royalty taxes." There are other special taxes on smelting, refining, and dis-
tribution. Some of the States have corporate income taxes. It is claimed by
some in iing companies that the cumulative effect of these measures is to burden
minerals with a load of taxation heavier than other classes of property, in certain
cases so heavy that it is said to approach confiscation.

The reason for this heavy burden, where it exists, lies partly in the growing
feeling that natural resources are a heritage of the people and that the public has
certain special rights in them, regardless of their private ownership. This feeling
is often expressed in legislative discussions of tax measures in reports of tax
commissions, and in political platforms. Another reason is that so many of the
large mineral properties are in absentee ownership. The taxation rend reflects
in some cases an indirect effort to reacquire natural wealth which has passed into
private ownership. Reinforcing these philosophical considerations is the very
practical point that mines and minerals cannot escape heavy taxation by moving
away, and that their value often bulks large in relation to other local property.
Under these conditions, local taxing bodies in need of more revenue find it
difficult to exercise restraint. I

All industries, ho Never, share in the problem of heavy taxation, and In this
report we are interested primarily in the question as it affects the conservation of
exhaustible resources. Of all taxes on minerals, the one which is most likely to
be anticonservational is the ad valorem tax collected annually by the States on all
minerals whether in production or in reserve. The effects of this tax are cumu-
lative and some of them are only beginning to be recognized. Owners of mineral
reserves are driven to open mines in order to provide income enough to meet their
taxes, and the ad valorem tax has been one of the causes of overdevelopment of
mine capacity, especially of the coal mines. It has a tendency to force selective
mining with attendant loss of low-grade material. It handicaps the orderly de-
velopment and extraction of the miscellaneous grades to be found in most mineral
districts. It puts a premium on the use of methods of extraction which cost the
least, regardless of the fact that these methods often involve the permanent
destruction or locking up of important reserves costing more to extract. In all
these undesirable results the ad valorem tax is only one of many factors, but that
it is an important factor there can be no reasonable doubt. Moreover, the valua-
tions on which ad valorem taxes are based are largely matters of personal judg-
ment requiring highly experienced appraisers, and it is not surprising that there
should be enormous disprities of tax between individual properties and between
taxing divisions and between States.

Another major result is just now looming up. It is becoming apparent that
by the time many of our great mineral reserves reach the stage of production they
will have accumulaetd a charge of original cost, taxes, and compound interest
far beyond any possible return from operation. This is particularly true of the
coal, iron, and other extensive bedded deposits. Where the reserves were acquired
for speculative purposes, this result certainly need cause no public concern, but
in sonic cases it seems to apply to mineral holdings no greater than were thought
reasonable at the time of acquisition in order to assure raw materials for the use
of associated mills and furnaces. In short, the policy of acquiring reserves
necessary for prudent planning of mining operations and for prote :lioo of capital
Investments in the manufacturing based upon them, so generally followed by
American industry, may sometimes prove to be an economic impossibility with
existing taxation. Already there has been the beginning of a reversal of the
process in the cancelation of leases and in default of taxes. Future reversion of
reserves to the States on a considerable scale seems not unlikely. It is clear that
some of the very large accumulations of reserves under unit commercial control
must be either dispersed among many private owners capable jointly of carrying
the load or that part at least will have to go back to public ownership.

Because of these conditions there has been a distinctly growing trend among
tax specialists and leaders of the mineral industry to question the merits of the
ad valorem tax and to favor some form of tax on annual production as a substitute.

Viewed from the broad public interest the major objection to the abandonment
of the ad valorem tax is that it would favor the concentration of ownership of
mineral reserves In t'ery few hands and hence would put a premium on monopoly.



INVESTIGAtTION OF R4TIQNAL £E0Oy49RY, ADIKINISTRTION 2103

Baserves acquired cheaply in pioneer days, or as an incident to timber or agricul-
tural purchases, or for the purpose of shutting out future competition could be
carried indefinitely at very low cost. Huge unearned increments would be
enjoyed by a few lucky, shrewd, or unscrupulous individuals. There are occa-
81ona companies with holdings sufficient to last them 200 years. Clearly, there-
fore the production tax alone will not fully serve the public interest.

Under these circumstances a possible approach to the problem might be found
in an effort to adjust ad valorem taxes to a scale which would make it powible
for the active mining operations to carry the reserves really necessary for prudent
investment in mine plant and yet to discourage accumulation beyond this require-
ment. One possible solution to be studied would be the reduction or the elimina-
tion of the ad valorem tax on reserves held by operating companies in amounts
representing a. reasonable ratio to their production. For reserves'held beyond the
ratio set, the ad valorem taxes might be maintained or even increased. This
procedure might result in the reversion to the States of many important mineral
reserves which cannot be used until the distant future. This reversion might not
involve any considerable sacrifice on the part of operating companies if coupled
with some provision for leasing State reserves when needed. The dtate would
suffer a temporary loss of revenue from ad valorem taxes on such excess ores.
This loss would be made up by output taxes-of one form or another on active
mines, reasonable ad valorem taxes on the limited reserves retained by the mining
companies, and later might be more than made up by the collection of royalties
from the reserves under State ownership. Whether this suggestion is practicable
or not, the problem would seem capable of solution on the basis of the mutual
self-interest of the public and of private industry, without the necessity of making
arbitrary choice between political theories. in any case, the necessity of the
taxing authority to raise the revenues required for public purposes must be.
admitted. - I I ..

The full significance of the relation between mineral taxation and the public
interest in conservation has just begun to be recognized and has not been the
subject of sufficiently detailed examination and discussion to warrant any indi-
vidual or group in making any recommendation as to public policy. In fact,
primary data, needed for careful analysis of many questions involved, have not
yet been assembled, and your committee merely calls attention to the problem
as one affecting conservation. " .' I ..... .

We suggest that this subject, as well as that relating to the conservational effect
of the Federal income tax, should be studied with a care commensurate with its
importance. There is need of a thorough-going analysis of the broad problems
of taxation in relation to the wise use of mineral resources, similar to the forest
taxation inquiry, now being completed by the Forest Service. The study should
combine the viewpoints of the mine-taxation specialist, familiar with the practical
problems of the mineral industries, and of the independent economist, familiar
with the questions of public policy in taxation of other forms of property.

X SCAP MUTAL43

One of the factors offsetting depletion of mineral resources, particularly the
metallic ores, is the accumulation of a huge working capital of metal, in the form
of manufactured goods or of scrap. There are, of course, numerous raw ma-
terials of vegetable and animal origin that are salvaged and used again. The
life span between initial use and ultimate destruction of ouch materials as paper
and rubber, however, is characteristically short, whereas that of the more durable
metals is characteristically long. , )

Secondary metals are those recovered from scrap sweep pgd, skimming, and
dresses. The secondary-metals industry began humbly with the collection of
discarded scrap by the junkman.' Its development, however, has been rapid,
and it is now a well-established industry of vital importance as a source of many
products. Secondary supplies of such metals as copper and lead, subject to little
or no rust or wear, may be likened to a reservoir upon which future demand
may draw whenever prices make collection and reclamation profitable. They
serve as a permanent potential supply, supplementing the reserves of the mines.
When a country is dependent upon foreign sources for itssupply of a given metal,
the amount of that metal in use in the country becomes of invaluable service in
the event of war. Metals recovered from scrap compete in markets with the
output of mines, displace mine sales by the amount of secondary sales, and have
a powerful influence on metal prices.

The large return of secondary metal in certain industries hA, made it pjslbde
for some business organizations to supply theii needs for raW x'&tal entirely by
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scrp originating from thef own or similar operations. The railways, for exam-
pie, produce lae quantities of ferrous and nonferrous scrap which they sell to
dealers or turn in to smelters as part payment for new metal. They also reuse
at'shops or plants, quantities of scrap metals such as babbitt, solder, and bronze.
In iron and steel manufacture the extensive use of scrap has been an ever-
increasing factor in the last quarter century.

The outptt of secondary copper, however, serves as perhaps the most eloquent
examae of the inroads secondary metals have made into markets formerly
stspp I entisely by the mines. In the period 1910-14 secondary copper repre-
sented 14 percent of co produced by mines, whereas in 1929 it was 41 percent
of mine output. In M r with many mines In the country closed or operating
at a low rate, the output of copper from scrap was considerably more than mine
production. Unless some new, large use for copper is developed, it is possible
that in the not too distant future the annual production of new copper from the
mines may be consistently smaller than the tonnage recovered from secondary
soures.. Of the more important metals that come back after use as scrap, the United
States is self-sufficient within its political boundaries in iron, copper, lead, alumi-
num, and zinc, but depends on foreign sources almost entirely for tin and nickel.

As already noted, copper is relatively indestructible and consequently a very
larg percentage of all copper that is mined and put in to use comes back on the
market later as scrap. There is also a very large return of scrap lead, although a
higher percentage of the consumption of lead is dissipated. The rapid growth
and present importance of the secondary copper and lead industries are shown
by the following comparisons in which the tonnage of secondary metal is expressed
as a percentage of the output from virgin ores. Over the period 1910-14 second-
ary copper and lead were each equal to 14 percent of mine production; by 1924-28
the proportions had increased to 38 and 40 percent, respectively, and again in
1929 to 41 and 48 percent; in 1933 the tonnage of secondary copper reached the
astonishing figure of 133 percent of the mine output, closely followed by a recovery
of secondary lead equivalent to 82 percent of the virgin mined metal. For zinc,
of which a large portion of the uses are dissipative in character, the tonnage
recovered from secondary sources has remained comparatively stationary at
about 20 percent of the mine output for all periods mentioned except 1933; in
the latter year secondary zinc was 23 percent of primary production.

At the present time about 25,000,000 automobiles are equipped with storage
batteries, in recent years the most important use of lead. As storage batteries
were first used in automobiles about 1911, when automobile production amounted
to only 210,000 units, the great increase in demand for lead for battery use is
readily seen. When battery demand was first opening up a rapidly growing
outlet for lead, it was not realized to what extent the discarded batteries would
return to t1* market and furnish a fairly constant annual supply of secondary
metal compiling with primary lead. It has been estimated that as much as
85 percent of the lead used in the manufacture of storage batteries is normally
returned to the smelters for reprocessing.

Insofar as the annual domestic recovery of tin from scrap enters the market
in competition with primary tin it competes with the product of foreign mines,
for the tin output of the United States from domestic ores Is negligible. In this
case the supply of secondary tin is somewhat of a safeguard to the American
consumers of tin. Over the period 1924-28 secondary tin production was 41

percent of the metallic tin imported; in 1929 it amounted to 35 percent, and in
933 to 31 percent.
That too little consideration has been given in the United States to scrap

metals and their bearing on national and international problems is indicated by
the fact that the United States is the only important industrial nation that has
no regulatory measures concerning the exportation of scrap. Our exports of
scrap furnish some importing countries with a cheap supply of metal, making it
possible for them to compete on a favorable basis in the United States market
for fabricated products. The exportation of tin scrap, which assumed compar-
atively 1arge proportions in 1934, diverts from the secondary plants in the United
States a large supply of crude material that they are amply equipped to handle,
depletes the reserves of tin-bearing material in the UnitedStates, and weakens
outbargaining power as regards prices at which new supplies must be purchased.

The subject of scrap is the great blind spot of the world's metal economy.
Despite the importance of secondary metals, no statistics of an international
character can be had. The United States Is the only Government compiling
figures of secondary kaetal production. The present annual statistics of the



NTrGAvwNTOR OF NATIONAL coV"RY, ADmOTmTIZON 2105

Bureau of Mines should be established on a quarterly or monthly basis and ex-
panded to include stocks and consumption, as well a output. This is one of
the most constructive steps that could be taken for stabilization of the metal
industries. Until the importance of scrap is recognized, effective adjustment of
supply and demand in the metal industries will remain difficult or impossible.

XI. UsE OF TEE STATE C' POLICE PowES FoR CONSnVATION

Up to this point our discussion has dealt primarily with the economic factors
that affect conservation; there remains for consideration the possibility of check-
ing the waste of resources due to careless, negligent, or deliberately wasteful
exploitation, by use of the legal powers of the States.

The great mineral-producing States should have the deepest interest in pre-
venting waste of the resources which are the basis of their leading industries;
otherwise they may find their natural endowment dissipated after it is too late
for remedial action. Indiana awoke to the waste of natural gas after much of
her original supply had been burned in open flambeaux or blown into the air.
Yet the waste of gas in Indiana was small compared with the enormous quantities
now being dissipated in the Texas Panhandle, where a billion cubic feet is being
blown off daily, with no use made of It except stripping for natural gasoline. In
this case the gasoline recovers barely 5 percent of the total energy in the gas and
the other 95 percent is simply blown away.

Prevention of this and similar wastes elsewhere Is a complex problem. It
requires use of the States' police powers. It also requires modifying the present
judicial interpretation of the common law which makes oil and gas subject to
'the rule of capture" by a statute which will establish the principle of the equi-

table share In te oommoa reservoir. Difficult as is the problem facing the States,
the stakes are worth the effort. The yearly waste of gas In the Panhandle is now
sufficient to supply all domestic consumers in the State of Texas for a period of
17 years. It is nearly enough to supply every householder, every store, hotel,
and office in the United States now using natural gas for a period ef12 months.

Under the division of labor prevailing under the Federal Constitution, police
powers for the direct prevention of waste in mining reside in the States, and the
authority of the latter to prescribe regulative measures controlling wasteful
practices is clearly established. Laws to prevent the wasteful production of oil,
and to less extent of natural gas, in Oklahoma Texas, Kansas, California, and
in other States have received the sanction of the courts. In the case of Okla-
homa, Kansas, and Texas, general authority for regulations promoting conserva-
tion is included in a statute which empowers some agency, such as a corporation
or railroad commission, to prescribe and carry out wastpreventive measures.
By specifying the distances between wells, by reducing needless dissipation of
gas pressures essential to oil recovery, and by other regulations, this agency pro-
ceed&-with some limitations--to curtail wasteful practices in the oil fields.

In approving the constitutionality of the Oklahoma law, the United States
Supreme Court said in Champlin Refining Co. v. Corporation Commission of
Oklahoma (286 U. S., 230, 233):

"* * * There was a serious potential overproduction throughout the
United States and particularly in the flush and semiflush pools in the Seminole
and Oklahoma City fields; that if no curtailment were applied, crude oil for lack
of demand would inevitably go into earthen storage and be wasted; that the full
potential production exceeded all transportation and marketing facilities and
market demands; that accordingly it was necessary, in order to prevent waste,
that production of flush and semiftush pools should be restricted * * *.

"c* * * Land owners do not have absolute title to the gas and oil that may
permeate below the surface * * * The right to take and thus to acquire
ownership is subject to the reasonable exertion of the power of the State to pre-
vent unnecessary loss, destruction, or waste."
With this background of experience the States clearly have the pqwer to go further
in dealing with waste of petroleum and natural gas and likewise the power to
place similar limitations on the waste of other miners, such as coal, if they desire
to do so.

Progress in this direction can go no faster than the development of public opin-
ion in the individual States. Each State is rightly mistress in her own house,
and local people have a clear sense of local needs that may not be fully appreci-
ated by a distant Government in Washington. Yet under past conditions of
cut-throat competition between one pool or district and another, a single State
has often feared'to, act alone. In the future if mineral producers are enosa raged
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to cooperate in the stabilization of production, the State which husbands its
resources will be less exposed to unfair competition from spendthrift neighbor
States. This economic stability in a necessary first step, aiding the States to
perceive how much their prosperity depends on their mineral endowment, and
opens the way to more effective conservation programs. , 

Many of the States, however, are not greatly concerned, as the resource losses
from production wastes center chiefly in the dozen Commonwealths which domi-
nate the output of coal, oil, and gas. This fact suggests the possibility of joint
actionby two or more States immediately concerned, through the use of inter-
state compacts. The six-State compact for the development of the Colorado
River illustrates the potentialities of interstate cooperation. Every encourage-
ment should be given to similar collective action by the States to conserve their
mineral resources. Thus far, however, attempts to negotiate an interstate
compact to prevent excessive production of oil have emphasized the difficulties
in applying the compact plan to thb mineral field. The task of controlling over-
production in a few of the States is necessarily part of a larger task of balancing
total national supplyagainst total national requirements. It is one phase of the
problem of economic stability, the solution of which, as we have already indi-
cated, seems to require the assistance of the Federal Government.,

The committee does not attempt to 'discuss the legal powers of the Federal
Government to prevent waste, such as to the control of development of new oil
and gas pools and direct control of production within a State, under the com-
merce clause or other provisions of the Constitution.' It should be noted, how-
ever, that such power is incorporated in the Code of Fair Competition for the
Petroleum Industry and is the chief basis of, the congressional investigation now
being conducted. The decision of a case now before the United States Supreme
Court, Involving the Federal power to regulate production under the Petroleum
Code, should shed great light upon the scope of Federal authority in preventing
mineral waste. " . - j'' I I

Our concern here is with the unquestioned authority of the States for action
under their police powers and with the great opportunities open to the States to
conserve their own resources. A review of State "conservation" laws disclose
widely varied concepts. ' In a few cases mineral conservation comes to the front,
but in many others minerals are referred to'only incidentally or not at all. There
are different concepts of what should be included in mineral conservation, and
the meaning of conservation appears to vary from State to State. Here is an
opportunity for introducing a broader and more uniform concept of conservation
to include all resources. Study of these -problems deserves the early attention
of State planning boards. The field s 'one of the most productive they could
enter. The Federal Government should be prepared'to furnish technical advice,
when called upon, in the drafting of legislation by the States, in accord with well-
defined objectives and a broad national policy. ' Where helpful, it should lend
encouragement to interstate compacts. It is recommended that the broad aspect
of this problem be given continuing attention by'the National Resources Board.

XII. THE SCIENTIFIC AND ENGINEERING APPROACH TO CONSERVATION

In all of the conservational steps discussed under the preceding headings, the
necessity for scientific research'and better engineering practice is implied, but
more should be said about this grdup of conservational activities. In the interest
of greater efficiency, which usually means lower cost, private industry in many
instances has gone'as far in this direction as economic conditions and the limita-
tions of private ownership permit. However, Federal and State Governments
have done classical work in this field and should do much more. The obvious

'needs are: I 1 ', , 1, ,
1. Extension of areal surveys (topographic'and geologic mapping) and of specific

studies on occurrences and mineral-bearing districts. .'
With the transition from general or qualitative knowledge of the mineral

resources of a region to a precise or quantitative knowledge, there is constantly
increasing need for better and more detailed studies of real geology for which
good topographic maps are a prerequisite. Areal geologic studies are an essential
foundation to precise determination of the distribution and the quantity and
quality of m mineral resources. : ' ' ,, ,,,,1,,, ',,,,I .... .!1- 1. .

2. The preparation of much more thorough inventories of mineral reserves than
are now available. "'. ., ," 1 ., ,; , I . , , , I

Any policy contemplates exact knowledge .of ,the subject dealt with. The
availability of mineral resources is determined by the quantities and their dis-
tribution, and by the costs of mining, preparation, refining, and transportation



INV"STIOATIO,, OF NATIONAL RECOVERY ADMINISTRATION 2107

to consuming centers, and'these costs vary with form, size, grade, and complexity
-of composition of the deposits. With increasing knowledge and improvements
,in the technique of discovery and of mining and treatment, periodic revisions of
reserve estimates must be made. .

3" Fundamental research in geology in order to improve methods of finding
new mineral supplies. ., . .

Inasmuch as mineral deposits are exhaustible, there is the dual need for a
,.ritical examination of their features and of the environment uder which they
occur; first, that those under exploitation may be recovered fully and efficiently;

second, that, so far as possible, these may yield abundant information applicable
to the discovery and exploitation of new deposits. Minerals of economic im-
portance occur widely and in diverse associations; practically all geologic processes
yield, at one place or another, a concentration of valuable minerals. Experience
has shown that there are limits beyond which private industry and even the
,universities cannot go in observing the facts and determining the laws which
-control the occurrence of these minerals. The State and Federal Governments
have a distibet field of usefulness in this research-a field that has not been and
apparently cannot be successfully occupied by any other agency

4. Improvements in the technique of exploration.
Well-informed persons generally agree that most, if not all, of the large and

rich mineral deposits that crop out at the surface in the United States have been
found but they also believe that valuable deposits still lie undiscovered beneath
the surface and that many of these will be found by methods of examination
and testing that are in process of development, Geologic interpretation is con-
stantly becoming more skillful and several of the physical properties of minerals
are now the basis of methods used in their detection. These are broadly called
geophysical methods. The range of application and usefulness of these methods
of search for new mineral deposits have increased greatly during recent years,
and, with research, their use can be still further expanded.

S. Improvement in technique of mining and metallurgy.
Progressive exhaustion of the higher-grade mineral resources requires constant

improvement in methods of mining, concentrating, and preparing mineral sub-
stances for use. As ores become less accessible and of lower grade, improvements
are more difficult to attain. Further progress requires more and more research by
industry and governmental agencies. Advances in technique resulting from
efforts to extract and treat at a profit frequently are wasteful of the country's
irreplaceable mineral resources and may be hazardous to the safety and health of
the workers in theseindustries. Therefore, it is essential that the profit-motive
research of industry be supplemented, by impartial scientific and technologic
research by the National and State governments from the viewpoint of conserving
mineral resources and increasing efficiency with due regard to improving safety
and health conditions in these industries. Governmental agencies also should
conduct pioneering investigations directed toward the application of new dis-
coveries in science to the mineral industries, and they, together with the univer-
sities, should provide industry with the fundamental data needed by it for im-
provement of mining and extraction methods; and, finally, Federal agencies should
develop quickly applicable methods for the mining preparation, and extraction
of strategic American minerals not ordinarily mined for use in event of war.

6. Studies of changes resulting from improvement in transportation.
Many transportation projects should be given special study in relation to possi-

ble future movements of mineral traffic. The St. Lawrence waterway project
raises several important questions of mineral traffic.

* These activities will require the strengthening of organized research through
Federal and State agencies, but, in addition, will require the coordination of public
and private investigation and education and the exchange of information.

. IL HEALTH AND SAFETY

Mining has long been known as an occupation more hazardous to life and limb
than almost any other major industrial pursuit, and in many of Its phases harmful
health conditions are also encountered. I

The miner carries on his occupation underground in confined places where it is
difficult to maintain adequate lighting. Frequently the rock stratum overhead
requires much care to prevent its crashing down on the worker, who must be on the
alert also to avoid relatively small rock falls that often occur without warning.
Powerful explosives-with all the risks that accompany their use--and machinery,
operated under conditions usually much more hazardous than on the surface,
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have a regular place in the daily tasks; in addition, some mines give off explosive-
or irrespimble gases or may be subject to intrusion of dangerously large volumes of
water. Rock falls, fires, explosions, asphyxiation, and machines take a large
yearly toil in human lives and crippled bodies. Recent statistics compiled by the
National Safety Council indicate that mining has much the highest accident rate,
both in frequency and in severity, of all major industrial occupations. Moreover,
we are the most backward major industrial nation in the matter of mine-accident

evention, for the accident rate of the United States Is exceeded only by that of

Prevention of accidents In the mining Industry is a far more complicated prob-
lem than in surface industrial work, even of the more hazardous types, because the
different elements which enter into possible accident hazards are much more
readily ascertained above ground and action can be taken against them- also
errors in judgment causing accidents in surface industrial work usually affect but
one or possibly a few persons, while In mines a human error may readily cause an
explosion or other occurrence that may result in death for scores or even hundreds
of persons.

In addition to the accident risk, various conditions in and around mines, usually
in connection with the air which the worker breathes, have an adverse effect on
health. Many deep mines have high temperature, others have both high tempera-
tures and high humidities, and some shallow mines are affected by outside climatic
conditions. Some mines have harmful waters or gases while others are afflicted
with dusts. Dust disease is the greatest health menace to the miner, whether in
coal or in metal mines, and it is probable that more underground workers are
Incapacitated or die from breathing excessive amounts of dust than are killed by
mine explosions and fires. While health is the greatest asset of any human being,
It Is of greater relative value to the miner because his occupation demands the
possession of far more than ordinary endurance and command of faculties.

The sheer human tragedy of mine disasters with their heavy loss of life is the
overwhelming case for an effective mine safety program. Those who have seen
the anguish in the faces of relatives stolidly waiting at the tipple for news of hus-
bands and brothers entombed below know the urgency of adequate Federal efforts
to reduce the human toll of the mines. I 1

The immediate effect of accident and ill health is cessation or curtailment of
income with consequent economic distress In the worker's family and additional
strain on relief agencies. The average age of the coal-mine worker who is killed is
35 years, ond his active life expectancy and potential income would be relatively
good In most other industries. Miners and their families lose between $50 000,000,
and $100,000,000 in income annually due to preventable accidents and ill health.
While compensation payments maybe received by the victims or their dependents
as a temporary aid, in general the families of the sickly, crippled, or killed miners
usually become largely dependent upon the public for support for several years
after an accident, sometimes indefinitely.

Aside from the question of conserving human life and preventing suffering
mine accidents and unhealthful conditions increase the cost of producing mineral
raw materials. Recent data indicate that 10 or more percent of the mine cost
of producing coal or ore is due to various factors entering into accident occur-
rence in the bituminous-coal industry alone this amounts to between $30,000,000
and 150,000,000 per year. If already known and available improved safety
methods and measures could be put into general use, the burden of accident
expense could probably be reduced to as low as 1 or 2 percent of mineral produc-
tion costs. The investment of a small fraction of the annual losses in workers"
income and the increased mine costs in a larger program to curtail preventable
accidents and ill health holds possibilities of at least a hundredfold return.

The difficulty in preventing accidents in and around the mines is well known,
and most countries have rather rigid regulations protecting the safety and, to a
much less extent, the health of the workers in mining and allied industries. In
the United States the Federal Government, through the Bureau of Mines, has
led the mine safety campaign through extensive educative and cooperative
safety programs by training hundreds of thousands of miners in safety and first-
aid practices, by the indirect improvement of mine machinery to excludeunsafe
features, and by constant investigations and research to point the way to improved
safety practices. Under the Constitution, however, the authority for enforce-
ment of specific safety measures at individual properties resides with the States,
and most mining States have laws and agencies intended for safety promotion
and enforcement. The State laws and regulations are usually a skeletonized
outline of some of the fundamental miniraum safety requirements .nd are often
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too general in nature to give adequate protection to the mine worker or even
to the mine in terms of modern standards.

For many years progressive mining companies have not been satisfied to
operate only within the meage safety requirements of the State codes and have
adopted additional and more effective safety procedure of their own, although

.complying also with the State rules. As a result of this forward-looking policy
many of these companies have made great progress in the reduction of accidents.
Many examples could be given of such laudable special safety efforts by companies
ih a,11 branches of the mineral industry, including bituminous and anthracite

-coal mises, metal mines,, nonmetallic mineral mines, coking plants, milling,
smelting, andmetallurgical establishments, and the various activities in connection
with the production and processing of petroleum.

Over a period of 23 years the threefold cooperative efforts of mining companies,
the States, and the Federal Government have saved the lives of 24,300 coal miners
and eliminated 50,000 annual nonfatal accidents. Organized safety work
received its impetus following the 5-year period 1906-10 when there were 84
major coal mine disasters and when coal mine fatalities reached the shocking
total of 13,288, or a fatality of 5.89 persons killed per million tons of coal produced.
Congress reacted to this situation by establishing the Bureau of Mines in 1910,
which has constantly led the pioneer work on behalf of greater mine safety.
The success of this movement can be measured by the decline of the coal-mine
fatality rate from the high levels of 1906-10 to 3.31 accidental deaths per million
tons of coal produced in 1931, 3.36 in 1932, and to 2.69 deaths (preliminary figure)
in 1933. If the 5.89 fatality rate for the early period had continued to the first
of January 1934, the lives lost would have been 24,300 more than the number
recorded. Similar figures as to prevention of nonfatal accidents are not available,
but it is estimated that there are about 50 nonfatal accidents to I fatality and
that about 50,000 nonfatal accidents a year have been avoided.

While much progress has been made in the operation of mines with lessened
loss of life or limb, especially in the last decade, consistently exceptional safety
performance at many operations indicates that there is still much to be done
toward raising the general standard. Some mines, for example, have worked 25

-or more years without a fatal accident, while others have worked large numbers
of men a year or more without the occurrence of a lost-time accident; one surface
mining operation produced upwards of 75,000,000 tons of rock without a fatal-
ity, and another underground mine produced over 15,000,000 tons of ore without
a fatality; in numerous instances individuals have worked 50 or more years in
mines without having sustained any accident which would prevent their working
at their jobs on the next regular shift. Recent statistics show that approximately
70 percent of the mines of the United States operate without fatalities, and it is
probable that at least 75 percent of the nonfatal accidents occur in 25 to 30 percent
of our mines. Unquestionably some managers now know how to hold accident
occurrence to a minimum, and in so doing reap a financial reward as well as
performing a humanitarian service of the highest order. Observers who have
given the closest study to the subject of accident prevention in mining are thor-
oughly convinced that accident occurrence can be reduced at least 50 percent
(possibly as much as 75 percent) from present rates if the necessary effort ismade.

-Research in health and safety in mining is needed now more urgently than in
any other period of our mining history, as mine technology is subject to rapid
changes that invariably introduce new elements (often unfavorable) affecting
the health and safety of the workers. Unless study and research on these prob-
lems are continuous, little understood conditions are likely to endanger further
the life of the miner. Dust diseases, particularly, are increasing and require
study of causes and development of methods that will eradicate, or at least mate-

irially lessen, their effects. Air conditioning now beginning to be utilized in
* other industries, calls for research in its application to the comfort, health, and
safety of the mine worker; very probably its application will be found to be con-
neted with the ventilation problem which in some form or other confronts every
mine.

Knowledge of how to avoid the special hazards of the mine Is not in itself
enough, special efforts must be taken to make this information effective by con-
stant education and reeducation of the operator and mine laborer. The ordinary
mine worker reads but little and remains in ignorance of surrounding risks unless
some central educational agency, capable of successfully reaching into hundreds
of widely scattered mining camps throughout the country, is kept functioning.
Education is also needed to promote closer correlation of State laws and regula-
tions on mine safety, as well as to point out any inadequacies in present codes.
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The need for accident and health work ir mines is urgent and ever-pressing.
The responsibility for leadership in the eMort to reduce unnecessary deaths and
suffering rests on the Federal Government. Neither depression nor prosperity
can change the need or the responsibility; and an aggressive, effective, long-time
mine safety program must function continuously, especially in maintaining fre-
quent contacts with the mine worker. It is the judgment of the committee that
reduction of field safety and health work in mining by the Federal Government
is false economy threatening the entire mine safety program which must not be
allowed o fail.

XIV. FEDERAL AGE ciEs Or MINERAL. ADMINISTRATION

Any attempt to carry through a national policy for the conservation of min-
erals wil involve some readjustment and extension of the present official agencies.,
At present the field is divided somewhat as follows, , , t -

1. The scientific, technical, and statistical services are performed mainly by
the United States Geological Survey and Bureau of Mines, both of the Interior
Department. The Geological Survey conducts fundamental studies in geology
including all mineral resources, many of which bear directly upon the classifica-
tion of the public domain, makes inventories of mineral occurrences, and esti-
mates reserves. The Survey prepares topographic and geologic maps, studies
surface and ground water resources, and.through its conservation branch has
charge of the leasing of minerals on the public lands.

The Bureau of Mines is mainly responsible for studies of methods for extrac-
tion and use of minerals, geophysical methods of prospecting, safety and health
of miners, statistical information services, and research in the underlying problems
of mineral economics.

2. Foreign aspects of the mineral problem are considered by the economic
division of the State Department, by the Export and Import' Bank; by the
Bureau of Foreign and Domestic Conmerce in the Commerce Department; by
the Tariff Commission; and by the raw materials committee of the War
Department.

3. The Bureau of the Census collects some mineral statistics, particularly as
related to smelting, refining, and the burning of cement, lime, gypsum, and
clay. , ,I

4. The administration of mineral codes of fair competition rests with the
National Recovery Administration, except for petroleum, which is administered
by the Petroleum Administrative Board under the Secretary of the Interior.

At present no one of these agencies has the authority or the personnel to
consider all phases of the mineral problem and to bring about effective coordina-
tion of any national policy of conservation. I

At the request of the Secretary of the Interior, the Science Advisory Board
has submitted reports on the United States Geological Survey, on the United
States Bureau of Mines, and on the reorganization of the statistical and economic
work now divided among several organizations-the Bureau of Mines Geological
Survey, Bureau of Foreign and Domestic Commerce, Bureau of the Census, and
others. Various recommendations have been made in the way of reclassification
of the services of the different bureaus, the elimination of some phases of the
work, and the strengthening of others. It does not seem necessary to repeat
these recommendations in the present report.

However, these minor shifts are not sufficient for a concerted attack on the
problem of mineral conservation. There remains to be settled the question of
where the administration of codes and production controls involving minerals
shall be lodged in the future and their relationship to existing agencies. There
is also the problem of how all of these activities shall be coordinated and by
whom. i : , " . .

Your committee is not now ready to make specific recommendations on these:
questions of organization, though we have in mind certain general principles
upon which such organization should be based. It seems to us that the principal
scientific, technical, and statistical services should remain where they are in the
Department of the Interior where public lands are administered. This group of
agencies has been in the past, and should continue to be, the central research
and fact-finding group for the mineral industries. Some of the fact-finding
activities of other departments, such as those in the Minerals Division of the
Bureau of Foreign and Domestic Commerce, should be transferred to the Interior
Department. The Departments of State, Commerce, and War, and doubtless.
other Government agencies, will continue to deal with special phases of mineral,
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trade and in some instances, May require the, services of full-ime mineral spe-
cialists. In general, however, the committee feels that the:needs of these agencies
can best be served by developing close working cozmtaets with, the central fact-
findin services in the Department of the Inte-,ior. Provision should be made
for investigations abroad by men trained -in mxiueral ,euou ilcv and tehuology,
studying special problems of interest to the domestic mineral industries,. ,

The fact-finding services should be: under separate direction from the actual
administration of mineral codes or production controls, in order to insure inde-
pendence of scientific inquiry, ,yet so oriented as to be of maximum assistance in
supplying the data needed for code administration. 1 ..... •

Supervision of mineral codes involving control 'ofproduetion, as recommended
in our consideration of the subject, should ultimately be grouped under one'
agency. There are problems of wasteful competition between the mineral indus-
tries as well as within them which involve administrative cooperation. Action
under an oil code may vitally affect a bituminous coal code, and vice versa.
Doubtless the present division of the codes between. the National' Recovery
Administration and the Petroleum Administrative Board of the Interior Depart-
meat may well continue until the expiration of. the Recovery Act in June 1935.
Thereafter, the decision will be largely governed by the extent to which the func-
tions of the National Recovery Administration may be permanently continued.
If it is desired to place all Government supervision of industry under a single
agency, emphasizing uniformity of labor standards and trade practices, the
mineral codes might be grouped under a minerals division of a permanent National
Recovery Administration. If, on the other hand, it is desired to emplsize the
distinctive problems of resource utilization (and the relation of production control
to conservation), the mineral codes might be grouped under a mineral-industry
division of the Department of the Interior. The latter arrangement has the
advantage from the conservation viewpoint of permitting the fullest use of the
geologic and technical services and of coordinating the operations of production
control with administration of the public domain, Even should Congress con-
sider separate enactments authorizing control of production by the coal and oil
industries, it would be well to correlate their administration with other services
touching the minerals as a whole. . I

If reorganization follows these general lines, the Secretary of the Interior would
be the Cabinet member having the principal responsibility of mineral adminis-
tration, and to this extent will be the principal coordinating authority. In addi-
tion, however, it would seem necessary to provide for an advisory coordinating
committee made up of representatives of all the agencies of mineral administration
both within and without the Interior Department, and for a representative of this
committee on any more general natural resources coordinating committee that
may be set up under the National Resources Board or elsewhere.

We wish to stress the fact that the support of the mineral services is utterly
inadequate for the work to be done. Not 9nly has it been impossible to take on
important new problems required by changing conditions, but some of the funda-
mental services which have been long established and have proven their worth
have been greatly impaired by recent outs in budgets. Even such elementary
service as the collection of primary statistics of production, which has been a
Government function for 50 years, can no longer be adequately performed. Such
figures are basic to the intelligent formulation of either emergency or long-range
plans. Because of this lack, statistical services have had to be. improvised by the-
National Recovery Administration and other emergency organizations, and the
continuity of record is being destroyed. 1 , " .1 ' . I I

The exhaustibility of minerals warrants special emphasis on scientific and tech-
nological investigations by the Government. The value of minerals produced
annually is about 50 percent of that of agricultural products derived from the soil.
Notwithstanding the importance of the mineral problem to our national welfare
in comparison with agriculture, the total appropriations for Government mineral
services are only a fiftieth part of the appropriations given to similar scientific
and technological services in agriculture. Minerals, in short, from the standpoint
of public attention have been a neglected natural resource.

INTERNATIONAL ASPECTS OF MINERAL POLICY

I. INTRODUCTORY STATEMENT

Mineral reserves are unequally distributed among the nation's. The principal
world production Is grouped around the North Atlantic, though important
supplies exist elsewhere. No one nation has a complete supply of the minerals
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ncssr for modern industry; apeclalsa41on, reciproity, and lag-cl move-
menthbetwe the nations ais from in nure's unequal distribution of them.
The prinpal oures8 of supply ae relativey few aompeed with the nations
tobeserved- fact that determine brodly certain natural outlines of the world
flow. The world uppq~lies of most miners are so large that there is little need
for concern about early exhaustic; but for eaeh nation there i danger of early
exhsustloah of particular minerals; and ali nations are onerned in the tendency
of depletion to force an inereas in cost, unless the growing difficulties of nature
can be offet by new discoeries, cheaper transport, or &dV~ncts in mineral
technology.

The orderly development of these resources of the world by persons qualified
by knowledge, sklU, and financial strength, and the natural movement of raw
material to the centers of consumption are being somewhat impeded by a great
variety of national restrictions on development, on Importation, and in a few
instances on exportation. Natural channels of the international flow of minerals
are being defeated, with great losses to established trade and plants. In some
countries high-oost and marginal units of Industry not justified by the law of
supply and demand are coming into existence, supported for reasons of national
defense, or because of a forced or freely undertaken effort to achieve national self-
sufficiency. Large world surpluses of mineral production and refining capacity
are thus being created, which must be taken into account In solving domestic
surplus problems. The world's few rich supplies are not being used most
efficiently as cheap sources of raw materials, while the artificial stimulation of new
mine capacity, displacing capacity already in existence, forces the resource waste
which we have seen to be associated with premature abandonment.

The present strong trend toward nationalism and closed doors in the mineral
field is the result of the natural desire for economic self-sufficiency, for self-deter-
mination, and for defense. Another compelling force has been the effort to
protect currencies and International trade positions. In the present state of world
affairs, perhaps the dominant motive of nationalism is fear of extortionate prices,
or of being cut off from supplies, in time of war. Economic nationalism may be a
conscious public policy based on political considerations or it may be merely the
result of activities of special commercial groups; usually it is some combination of
the two.

The accompanying chart presents a clear picture of the principal minerals
which must figure in international trade either because they are pushed out by the
pressure of surplus or must come in owing to a complete or partial lack of local
supply. It shows for the principal minerals and for the principal industrial
countries the real interdependence of nations in regard to mineral supplies.

The primary objectives of any foreign mineral policy of the United States are
obviously (1) to facilitate imports, at low cost, of minerals not produced In the
United States in sufficient abundance or proper grade to supply domestic needs,
and (2) to secure markets for the few minerals existing in large quantities in the
United States and efficiently produced In excess of its own requirements.

n. FOREIGN TRADD IN MINERALS WITH EXPORTABLE SURPLUS

Looking forward to the long life of a nation, it is doubtful whether any of our
minerals can be said to exist in surplus amounts and, therefore, any long range
national policy should not permanently include the encouragement of mineral
exports. However, for some of our minerals, the reserves are so large as to give
little concern about shortage for many decades; and capacity for production is so
large that there is pressure for export. Also, in some cases there is a demand from
nations lacking these resources, which ought to be met in the interest of maintain-
ing something like equality of economic opportunity among nations, just as we
expect fair recognition of our own needs of foreign supplies. The exportation of
certain mineral products of the United States will almost certainly persist for
some time, though the committee sees no justification for artificial stimulation.

Sound policy in regard to the exportation of such American mineral products
as may find place in a competitive world market, without endangering the
supply required for domestic needs, might well include the following:

(1) Give them fair place In the program of negotiation of commercial agree-
ments.

(2) Seek to secure for them, as fbr other American products, fair tariff and
trade treatment by foreign governments.

(3) Maintain the Webb-Pomerene Act allowing combination of activities in
export trade.
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(4) Permit American participation when desired in international cartels
(sulphur, phosphate, nonferrous metal, etc.), with e, iable safeguards of public
supervision, particularly as to price.

(6) Avoid artificial stimulation by special concessions in freight rates or
shipping subsidies not extended to other commodities.

(6) Discourage importations which aggravate anticonservational conditions of
surplus development. The effect of cessation of imports on refining capacity,
especially where there is already excess capacity, as in oil and copper.

IIl. FOREION TRADE IN MINERALS FOR WHICH THE UNITED STATES DEPENDS
PARTLY OR WHOLLY ON OUTSIDE SOURCES

Dependence upon foreign sources may be due to deficiency in total domestic
supply, to shortage of desirable grades, to disadvantageous location of supplies
in relation to market.

In commercial and financial negotiations, American representatives should
keep in mind our need for specific minerals from specific countries, as shown in
the following table:

Mineral commodities in which the United States is wholly or partly deficient and
principal foreign sources of supply

Commodity Principal sources Alternate sources

Antilmony......................... Chins- .......... Mexico.
Asbestos .............................. Canada ............... Rhodesia, Union of South Africa, Russia.
Barite ..................... Germany........... Netherlands.
Bauxite ............................... Surinam .............. British Guiana.
China clay I .......................... Great Britain .......
Chromite ............................. Rhodeas ............. Greec, French Oceania, Cuba, Poetu.

gue Africs, Turkey.
Fluo=-ape, r . ............ Germany ............. Frances, Spain.
(aphIts...................... Madagasar ........... Ceyl

ManfleI...................... Austria............ Czechoslovakiinia. sw
Manganese ........................... Russia ................ Bradi, India, Gold Coast, Cuba.
Mercury ............................. Spain-------------I....
Nickel ............................. Canada...........New Cal a.

Nitrates (natural) I ................... Chile ..................
Pyrites ................... Spain............ Canada.
Tale' II............Ly ------- _ -France Canada.
in .......................... Malasa............HwmuN aarlada. Unite] Kimg

don.
Tungsten ............................. China ................. Bolivia, Bunma.

I Adequate rservw of these materials exist in the United States but their location with reference to the
centers of consumption is disadvantageous or their grades are not fully adopted to our uses,

' The domestic requireamts for nitrate can be met eutarey by synthetio poduction If necessry.

This group of minerals is the one primarily to be considered in reciprocal tariff
discussions and other attempts to facilitate foreign trade.

For the group as a whole a reasonable policy would seem to include the fol-
lowing:

(1) Consideration of tariffs In thelight of the extent, grade, location, and future
life of domestic resources. The group Includes several minerals rAsing debatable
problems of tariff revision, such as mercury, tungsten, manganese, graphite, mica,
and m agnesite. i .. .. ... ......

(2) Protection of American Interests against any attempts to maintain exessive
prices on our needed imports through the operation of cartels and intergoverm-
mental agreements, export duties, or other restrictions on exports to the United
S ta tes. . .. . .. .... . .. . . . . .. I . . . ..

As -egards the few minerals vital for national defense Cnrposos, sideration
should be given to--

(3) Restriction or regulation cf export of scrap.
(4) Establishment of special reserves as discussed in IV of Section Ill.
(5) Maintenance of trading lines carrying these minerals.
It will be noted that the list of minerals for which we are wholly or partly

dependent on foreign sources includi* several whien are alo found in large
quantities in the United States.;' There sit eases where the domestle deposits,
though of adequate size and suitble grade, are remote from centers of eonsump-
tion, and where foreign supplies, moving on low ocean freight rates, can be laid
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down in the coastal areas at much lower cost than domestic supplies. A familiar
example is magnesite. There are other cases, where the domestic deposits do
not yield all of the special grades obtainable from abroad. A familiar example is
china clay. In either situation a complete stoppage of imports would heavily
penalize consumers in some areas.

IV, NATIONAL DEFENSE AND IMPORTED MINERALS

The United States approaches self-sufficiency in its domestic supplies of min.
erals important for national defense more nearly than any other country. Fur-
thermore, substitutes could be developed for many uses of almost all strategic
minerals. In a national emergency, however, the limited domestic supplies would
have to be supplemented in the case of manganese, chromium, tungsten, nickel,
and tin. Mica and mercury also might present a problem.

These mineral raw materials are necessary for a balanced industrial production
in peace time, and they become vitally essential in time of war. Other nations,
less fortunate than we in their endowment of national resources, have been trying
to guard their position. For example, France requires importers of nitrates
to keep a 3 months' supply in stock, has forced the erection of petroleum
refineries through her oil-import regulations, and there is reason to believe that
Great Britain, Russia, Japan, Germany, and France have all imported raw mate-
rials for making ferro-alloys in quantities beyond the normal requirements. The
United States has taken no direct precautionary steps to assure itself in a similar
Wais country cannot afford to risk the danger of an interruption of the steady

flow of these supplies in an emergency. At such a time, if we should continue to
depend on importations, part of the Navy would have to be diverted from combat
duty to convoy service, patrolling the sea lanes along which cargoes of these
materials would move. Reliance must rather be placed on stocks existing within
the country plus possible domestic production. Therefore, to prevent enforced
shortages of these essential materials in times of stress, any long-range planning
by the Federal Government should include the maintenance of stocks adequate
to meet emergency requirements. Our relative dependence on foreign sources for
each of these critical materials is indicated in the following paragraphs:

The average domestic production of metallurgical manganese ore during the
past decade has been approximately 10 percent of the total national consumption.
In 1918 under the intense stimulus of high prices, about 300,000 tons of metallur-
gical manganese ore were produced in the United States, less than one-half of
the normal yearly requirements. Since the war, tariffs have been levied on the
importation of manganese ore in the hope of developing a domestic industry.
Although the tariff rate of metallurgical ore is equivalent to 100 percent ad
valorem, the results have been disappointing. We do not have adequate domestic
supplies.

Practically all of the chromium ore for meeting the domestic needs is obtained
in normal times from Rhodesia and Cuba, but it is estimated that in an emergency
the United States could produce between 25 and 30 percent of its requirements.
It is doubtful if Cuba could make good our domestic deficiency, even at very high
prices, and adequate supplies would depend upon open lanes across the Atlantic.

China normally provides about 75 percent of the tungsten ore consumed in
this country, although under the stimulus of war-time needs the United States
may procure approximately one-half of its needs from domestic sources but then
only at a very high cost. Alternate sources are located in Bolivia and Burma,
but obviously the strategical advantages of these sources are slight.

Antimonial lead from domestic sources might supply one-half of our needs of
antimony in times of stress, but under ordinary circumstances China satisfies 75
to 80 percent of our demand for metallic antimony. There Is a possibility that
some antimony ore might be imported from Mexico in war times without the
hazard of marine transportation, but even then the solution of the problem would
not be complete.

No tin is produced within the United States but with severe restriction ofcivilian uses the recovery from secondary sources might supply 30percent of ourwar-time requirements. Tin ore is produced principally in British Malaya,
Bolivia, and Netherland East Indies. No tin ore is now smelted in the UnitedStates, and more than one-hal f the world's supply of metallic tin Is produced Inthe Strait. Settlements, more than one-fourth In England, and most of theremainder in Netherland East Indies. Closed sea lanes would completely shutoff our supplies of this metal. .....
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There are no primary sources of nickel in this country, and the amount of
metal recovered as a byproduct or as secondary material is inconsequential. We
depend almost entirely on Canada, the source of about 90 percent of the world'ssupply.Under the stimulus of war demand, most of our requirements for mercury and

mica could be met by domestic production. The deficit in mercury might be
met by the output from Mexico. In the case of mica, however, it appears that
the needs for spedial electrical uses can be supplied only by importations from
India.

Many studies have been made concerning these minerals in which our domestic
supply is insufficient, and many measures have been proposed as to how the
situation might be met. But assuranc of an adequate supply of certain of these
minerals in war can be obtained best by providing physical, stock-pile reserves.
For several of the minerals tariff protection has been used to stimulate domestic

production but has, in general, failed in its object. Domestic production has not
een sufficiently stimulated to give an assurance of an adequate supply.
Government stock pile reserves may be obtained by one or a combination of

several methods:
1. By direct purchase in domestic and world markets.
2. By accepting materials in lieu of tariff-duty payments.
3. By accepting materials in partial payment of war debts.
4. By using emergency relief funds to stimulate domestic mining.
The first method, of direct purchase, is the simplest and quickest way to attain

security. It would entail the expenditure of large sums, available only through
direct appropriation by Congress. The cost, however, would be a small fraction
of present annual appropriations for defense. In the event of a major war the
investment would repay itself many times over.

The second method, of accepting tariffs in kind, might be looked on with
more favor, as it would avoid the necessity of direct appropriation. The net
effect, however, would be much the same, as the Treasury would be deprived of
tariff revenues which it now receives. Undoubtedly such a plan vould be
opposed by the consumers of these materials, particularly if it should involve new
tariffs on minerals that now enter free of duty.

The acceptance of materials for part payment of the war debts, now largely in
default, appears as a possible method of securing needed reserves. Debtor
nations reason that, lacking sufficient gold to make the payments due, they must
pay in goods. Much of their goods competes directly with the products of our
mines, fields, and factories. If, however, reasonable quantities of the minerals
discussed above were accepted in part payment of war debts, and were then
placed in a Government reserve, there would be no injurious effect on our indus-
tries. The supplies might conic from stocks already above ground or new
production. If the debtor governments were to acquire these minerals and
transfer them to the United States, the stocks which now overload the world
market and constitute a threat to the price structure, and fears that they might
be dumped on the world market, to bring whatever might be offered, would no
longer exist. Industry throughout the world would then feel the stimulus of
demand for new stocks.

Under present unemployment conditions, when millions of dollars are being
spent weekly for relief, consideration might be given to having some of the
unemployed do useful work in mining ferro-grade manganese ore, chromium ore,
tungsten ore, quicksilver, and mica, and placing the products in reserve against
war requirements. This proposal has the grave defect of stimulating mineral
development beyond the point that could be sustained under normal com-
petitive conditions. On withdrawal of the artificial stimulus, domestic production
would decrease, unemployment would again increase the Nation would have
something of value in the ores produced, but the best oi its limited reserves below
ground would be severely depleted.

The estimated war needs for two years are:
Shso tod

50 percent ferro-manganese ore -------------------------------- 1,000, 000
50 percent chromite ore ---------------------------------------- 300,000
Metallic tin ------------------------------------------------ 60,000
48 percent tungsten ore ----------- ---------------------- ------- 10, 000
Antimony ---------------------------------------------------- 35,000
Nickel -------------------------------------- ------------------ 40,000
Mica (sheets and splittings) ------------------------------------ 3,000
Quicksilver (flasks, 75 pounds each) ----------------------------- 25, 000
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It may be stated that the above quantities do not in general exceed the totat
importation of these materials in the year 1929. Any plan for stock-pile reserves
should provide for the cost of secure and permanent storage facilities. Stock-pile
reserves should he held inviolate until actually required for war needs. Under
these conditions they would have no adverse effect upon peace-time markets.

In addition to stock piles to be held by the Government, consideration should
be given to prohibiting the export of scrap of those metals for which the United
States depends largely on foreign sources. America is the only industrial Nation
that dols not regulate the export of scrap of strategic metals.

National planning should take the long-range view. The Nation should seek
to provide against emergencies that might threaten its existence, in the same
way that business organizations protect themselves by insuring their property
against fire and theft. Stocks of the strategic minerals are an elementary form of
national insurance. Without raw materials, the industrial front crumbles, and
the Nation cannot maintain its armies in the field.

V. TARIFFS

Tariff questions arising in connection with some of the rpinerals have been
briefly referred to in IT of Section III. Some further general observations on the
nature of tariff policy in the mineral field may be in point.

It is sound and wise American policy to give reasonable protection to those
branches of the American mineral industry which have adequate deposits avail-
able at reasonable prices.

Those minerals, however, of which the United States lacks adequate supplies,
either in general or in certain grades, present a somewhat different problem
Efforts to develop local supplies by levying tariffs on importation and raising
domestic prices have had little success. So far as they have increased production,
it has been at high cost and has added to the world surplus of production capacity
and has depleted our limited supplies which should be held for emergency.
Importation from the great supplies of high-grade ores existing in foreign coun-
tries continue despite the tariffs. Enlightened self-interest would seem to call
for a frank recognition of this situation created by nature. We suggest study of
the question whether tariffs on some of these minerals may be advantageously
reduced or rescinded, in return for trading advantages from the countries control-
ling these supplies,

It would also seem likely that in regard to some of the minerals, the interests
of this country could best be served by a somewhat more selective type of trade
control arrangement than our present tariff. For example, in the field of petrol-
eum it would appear to be desirable to work out arrangements which while
protecting domestic industry would still make place in our market for supplies
of certain grades which are complementary to American production, If tariffs
have tended to check the flow of raw materials into this country attempts should
be made to devise satisfactory arrangements whereunder foreign supplies may be
more conveniently available to the American refining industry which serves
export markets. Arrangements of this type would, for one thing, better serve
conservational interests.

Other aspects of this question which merit consideration are (a) whether in
the case of some minerals the problem of foreign competition cannot be most
suitably handled by some ?orm of quantitative restriction, (b) whether in certain
fields the Government would not be warranted in giving direct subsidy or bounty
to encourage domestic production. In this report we are not prepared to recom-
mend specific measures of this kind but believe them important enough to merit
further attention.

The foregoing observations apply to instances where tariffs are imposed pri-
marily for the purpose of protecting American production. If it is desirable to
consider tariffs on mineral products for revenue purposes the obvious course of
action is to put a high rate on those commodities that are not produced in the
United States, lower rates on those of whinh part of the demand is met from
domestic production, wmid of vorse mnt noy tariff on commodities not imported
in sufficient quantities to yieldl appreciable revenue.

VT. INTERNATIONAL CARTFL, AND AGREEMENTS

There exist, a number of agreements with respect to minerals which cross
national lines and which exercise a considerable control of the production and
marketing of these fminerals. In some instances, these are primarily agreements
between the producers, and they create in some respects an international trust
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or monopoly. In other instances, the governments of producing countries have
become parties to the agreement and lend their authority to the measures of
restriction and control which have been initiated.

A certain amount of unified commercial control, international in scope, is a
naturfil consequence of the limited number of large sources of supply. For some
minerals there is already an approach to world monopoly by single companies
or cooperating groups of companies or cartels, as illustrated by nickel, vanadium,
aluminum, potash, asbestos, mercury, sulphur, natural nitrates, bismuth, and
diamonds. For others ownership Is more divided, but still in sufficiently few
hands to make world cooperation potentially possible. In this category may be
mentioned copper, iron, lead, oil, tin, and manganese. International combina-
tions which can be classed as cartels have from time to time been formed for raw
steel, zinc, copper, pig iron, sulphur, ferromanganese, aluminum, lead, mercury,
diamonds, magnesite, nitrogenous fertilizers, tin, and other semifabricated and
manufactured commodities such as steel rails and tubes, portland cement, etc.

When, through a fortunate combination of raw materials, demand, compe-
tent management, and adequate capital, a thriving mineral industry develops
it is likely to become the center of an ever-widening sphere of cmmercial
influence reaching farther and farther afield for new supplies, and eventually
transcending national boundaries. In time its sphere impinges on that of other
growing units, with the not uncommon sequence of intensified competition,
cooperation, and finally merger. Unification has usually brought conservational
advances in production, manufacturing, and distribution, although frequently
higher prices to the consumer at the same time. The growth of a large unit
puts smaller scattered competitors in such a disadvantageous position that
they are more or less compelled to combine as a defensive measure. Concen-
tration of commercial control has already tied up so much of the world's
mineral resources that the possibilities for acquisition of reserves by new pur-
chasers are very limited. On the other hand, there is a growing surplus of cur-
rent production and capacity for production for most minerals. One of the
purposes of commercial unification is the more intelligent handling of this surplus.

The international spread of unit control has been hindered and deflected by
various political measures designed to preserve the local control over domestic
industries. Tariffs and taxes have been freely used as defensive measures against
outside commercial control. When the barriers thus set up become too high, the
outside owner often finds it necessary to form separate companies and to build
up local mining, smelting, or manufacturing to a greater extent than might be
necessary or desirable if the political barriers did not exist. Nevertheless, there
is a steady trend toward common ownership and centralized direction of the
industry.

Generally speaking, your committee believes that a considerable degree of
cooperative action among mineral producers in different countries is desirable
and that it should be encouraged rather than hindered by the Government as a
means of combating the present trend toward exaggerated economic nationalism.
It offers a means of balancing world production with consumption, insuring that
the cheapest and best-located supplies are drawn on, limiting overdevelopment
of low-grade marginal enterprises which can yield supplies only at high cost, and
insuring orderly distribution and marketing. However, it is essential that con-
sumin Interests be adequately protected. This might be achieved by giving
then interests effective representation in the operation of international agree-
ments, and by the practice of full publicity.

Competition from marginal sources will in many fields be a brake upon excessive
prices, and if necessary this can be encouraged by political measures designed to
promote development of local supplies. The responsibility of curbing abuses of
power will obviously fall on the stronger nations with potential supplies. The
elimination of selfishnes in such control is probably impossible, but at least it
is an objective to be striven for. If, for Instance, the parties to the international
tin agreement use their power to secure unreasonable prices, it should be a matter
of definite public policy in any nation to encourage exploration and development
of new reserves and the development of substitutes. The success of this effort
being very unlikely for the near future at least the Government might resort to
other defensive measures, such as reciprocal tariffs and trades for other com-
modities, in order to keep tin prices within reasonable limits. It happens that
tin is one of the most sparsely distributed natural resources, so far found in com-
mercial quantities in only a few parts of the world. For most of the other com-
mercial minerals there are far greater possibilities of control through competition
of new supplies.
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Executive members of the International Tin Committee are representatives.
of the several governments and as such act as government agents in the adminis-
tratio:i of the tin cartel. Although to date only producing countries have been
represented, the Committee announced recently that it will appoint an Advisory
Panel of representatives of the private consuming interests of the major consuming
nations. Such a plan apparently follows that instituted by the International
Rubber Regulation Committee, however, providing no vote for members of the
Advisory Panel, and leaving much to be desired insofar as effective protection
of the interests of consumers is concerned. Because of the limited and unsatis-
factory atre of this form of international control, this Government may find
reason to concern itself with the broad problems of creating a more acceptable
foru of international control of the production and marketing of minerals.

The Monetary and Economic Conference, meeting in London in 1933, adopted
a resolution setting forth a number of principles to which international agree-
ments relating to the coordination of production and marketing of commodities
should conform. The following, 3 (d) of the resolution, lays down the agreed
basis for the protection of the interests of consumers:

"It (the agreement) should be fair to all parties, both producers and consumers;,
it should be designed to secure and maintain a fair and remunerative price level
it should not aim at discriminating against a particular country, and it should
as far as possible be worked with the willing cooperation of consuming interests
in importing countries who are equally concerned with producers in the mainte-
nance of regular supplies at fair and stable prices.'

VII. EXPANSION OF AMERICAN ENTERPRISE TO FOREIGN SOURCES OF MINERAL
SUPPLY

The United States has led the world in the variety-abundance, and effective
development of its mineral resources. A natural consequence has been the accu-
mulation of capital looking to investment in the mineral industries, the growth of a
personnel highly skilled in exploration and development, and the projection of
developmental efforts to foreign countries. Among the important minerals
outside of the United States, in which American commercial interests share
largely in control, nre copper in Chile, Peru, Canada, and Rhodesia; vanadium
in Peru; iron ore in Cuba, Chile, and Brazil; oil in Mexico, Venezuela, and other
South American countries; oil in the Dutch East Indies; oil in Mesopotamia, in
Joint control with Great Britain, France, and the Netherlands through the
Turkish Petroleum Co.; nickel in Canada; zinc in Canada, Newfoundland,
Mexico, Peru, and Poland; asbestos in Canada; gypsum in Canada; manganese
in Brazil; chromite in Cuba, Canada, and Brazil; bauxite in British and Dutch
Guiana arid in Europe. American enterprise and capital has shared with the
British in the development of fully three-quarters of the world's minerals.

Since the war there has been a rapidly growing tendency the world over to
restrict the mineral activities of our nationals abroad. Some countries. have
closed their borders, as well as those of their colonies and dependencies, entirely
against such effort. Others have adopted restrictive measures which have
greatly narrowed the opportunities for our activities. In some cases the move-
ment has been accompanied by the adoption of retroactive measures which are
more or less injurious in their effect on properties under foreign control. The
"open door" for mineral exploration and development has been to a large extent
closed. American capital still penetrates foreign fields, but American personnel:
is gradually disappearing from the management.

Some of these American mining enterprises abroad have served to develop.
mineral supplies most useful In supplementing the supplies available in this and
other large industrial countries. In some instances the extension of activity at
the time it was made seemed justified by indefinitely expanding American de-,
mand, e. g., in the fields of copper and oil. The relative decline in American
demand has however made these enterprises dependent on markets outside of
the United States rather than upon the American market. Furthermore, the
marked trend in international commercial relations along lines of a direct bal-
ancing of interchange between pairs of countries has created new embarrass-
ments for teie. Their fate has become Increasingly dependent upon the devel-
opment of American commercial relations and the American market.

In view of the different importance of each of the mineral fields to American
national interest, and the infinite variety of political and economic circumstance'
entering into the policies of the countries in which they are located, it will always.
remain advisable that American action and policy, in the matter be flexible and



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2119

shaped in the light of each particular situation. However, it is suggested that
wise American policy should in general observe the following directions:

(1) American influence should be exerted within the limits of equity and
international law to sustain the acquired property rights of American mining
enterprises abroad.

(2) The development of additional supplies from new low-priced foreign
sources should in the long run serve the general interest. When such foreign
supplies are competitive with domestically produced supplies a balance must be
sought which takes into proper account (a) the situation of the domestic industry,
and (b) the interest of the consumer.

(3) The effort of the American Government to secure equality of access to
resources and equality of treatment in the development of those resources should
be sustained.

(4) The development of foreign supplies of those minerals needed to supple-
ment domestic supplies should receive more definite encouragement than the
development of, those minerals of which there is already domestic abundance.

(5) The enterprises located abroad should be encouraged to develop trust-
worthy and fair relationships with the government and people of the country in
which they are located. Most of these enterprises have exerted themselves to
this end and their usefulness to the foreign country in which they are located
has been recognized.

VIII. ECONOMIC SANCTIONS AND BOYCOTTS

Post-war recognition of the great part played by mineral raw materials in
industrial progress and in national defense, and realization of the great inequality
of distribution of essential minerals among industrial nations, have led to many
suggestions that control of mineral supplies by international agreement could be
used to enforce the keeping of the peace and to shorten wars.

The committee has not had time to study this knotty problem but plans to
discuss the question in its later report.

AFTERNOON SESSION

(The hearing was resumed at 2:10 p. m., as noted.)
Senator KING (presiding): Mr, David T. Mason.

STATEMENT OF DAVID T, MASON, WASHINGTON, D. C., EXECUTIVE
OFFICER, LUMBER CODE AUTHORITY

(The witness was first duly sworn by the chairman and testified as
fo llo w s:) . .. . . . .. . .. . ... . . . , ,-

Senator KiNG. How much time do you want, Mr. Mason?
Mr. MASON. I have here, Senator, a prepared paper to place quite

a lot of facts before you, and I propose to read part of it which will
take 12 or 15 minutes. I do not intend to read it all, but I would like
to get the whole thing in therecord. ;, ,! . - . .- ,

Senator KING. If you make a statement that parallels or duplicates
the statement here, it will be of no advantage it seems tome. Proceed
as you please. The statement may go in the record except the charts.
It is impossible to get the charts in, but they will be filed with the
clerk of th e com m ittee. . .4 . . - I . . . . .. I

Mr. MAson. I think it would be, convenient for the Senators to
refer to them if they wish.

Senator KING. Thank you very much.
Mr. MASON. There have been some comments made on the Lumber

Code here before this committee.
Senator KING. Some, yes.'
Mr. MASON. And I wanted to read some of this material that deals

with some of those comments.
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Senator KING. May I ask whether they are trying to enforce that
code now?

Mr. MASON. We are doing the best we can on what amounts to a
voluntary basis. They are not doing any court enforcement at
present.

Senator KING. I would like you to explain if you care to why you
jumped up prices so high since you got a code?

Mr. MASON. I have a statement m here on that very subject.
Senator KING. By the way, are you a producer of lumber?
Mr. MASON. I am the executive officer of the Lumber Code

Authority.
Senator KING. What is your business?
Mr. MASON. I was, before I became executive officer, the manager

of the Western Pine Association, which is one of the divisions or agency
for one of the divisions under the Lumber Code in Western United
States.

Senator KING. Where was you home?
Mr. MASON. In Portland, Oreg. 4
Senator KING. You were connected with those Oregon lumber

companies?
Mr. MASON. In eastern Oregon. The Eastern Cascades, yes.
Senator KING. Are you one of the code authorities?
Mr. MASON. The office of executive officer is what amounts to

gneral manager of the Washington staff of the Lumber Code
uthority.
Senator KING. Do you make the assessinments?
Mr. MASON. The assessments are made by the action of the Lum-

ber Code Authority itself, subject to budgetary approval by N. R. A.
Senator KING. What is the aggregate amount of the assessments

that have been made by the Lumber Code?
Mr. M.ASON. The budget that was approved for last year was some-

thing over $4,000,000. That was the amount. There was about
3% million collected and expended.

Senator Kixo. Collected from the lumber dealers?
Mr. MAsoN. Not from the dealers; from the manufacturers.
Senator Kmo. Aud expended how? How could you expend such

a large sa=?
Mr. M.soN. In administering the code. The theory of the code

is to secure voluntary eomplian. Just so far as practicable. In
undertaking to do that, we had a staff of something over 800 persons.

Sentoor KxnG. Traveling throughout the Unitd States?
Mr. MAsON. Yes; part of them wole stationed in different offices

of these various' div'iom. There ase over 125 organized divisions,
subdivisios, and groups under the code, sad they have their own
staff, some of them quite small and some of them quite a good size,
and these men are to do as much as they can through persuasion to
secure voluntary compliance.

Senator KING. I suppose they would assert authority or attempt to
assert authority and jurisdiction over the district in which they were
functioning. I

Mr. MASON. Only to the extent of explaining the code itself, the
requirements of the code from the different persons under it, and in an
effort to secure voluntary compliance.

Senator KING. And report what were alleged to be failures to
comply with the code?
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Mr. MASON. Those reports are made to officers of N. R. A. where
it is impossible to secure voluntary compliance.

Senator KING. What are the salaries paid to the officials of the
eode? -

Mr. MASON. I think that my own is probably the largest; $18,000
per year.

Senator KING. Was it larger in the beginning?
Mr. MASON. No; it is the same now as it has been since I have been

in Washington. Since last June.
Senator KING. What other salaries were paid to some of the

officials?
Mr. MASON. I do not know of any others personally, except those

on our own staff. The next highest on our own staff is $9,000.
Senator KING. What position does he hold?
Mr. MASON. The secretary-treasurer of the Lumber Code Au-

thority.
Senator KING. What do you pay to the heads of the various

regional organizations?
Mr. MASON. That varies a great deal. The different regional

organizations, each one fixes the compensation of its own officers.
Senator KING. But they look to this 3 or 4 million dollar fund for

their compensation?
Mr. MAsON. Yes; it is paid for out of that, of course.
Senator KING. Does it have to receive the 0. K. of the heads of

the organization here those salaries?
Mr. MASON. No, the salaries are left to the discretion of the divi-

sional agencies. However, the budgets are checked in N. R. A. and
approved in N. R. A.

Senator KING. Proceed.
Mr. MASON. I wanted to take up, Senator, one of the matters

which has been discussed a good deal here before this committee.
When the present act was under consideration in Congress in 1933

and immediately after its passage, the Presiderit, General Johnson,
Mr. Richberg, and others made frequent reference to a "partnership
between Government and business", to "industrial self-government un-
der public supervision ", and so forth. Our industries took these state-
ments at their face value. Our code as originally written provided for
substantial discretion in the Lumber Code Authority. At the time the
code was written no one in N. R. A. raised objections to such discre-
tion in industry. Indeed, the language of the principal articles,
namely, those relating to production control and price control, repos-
ing discretion in industry, were written by N. R. A. to carry out the
idea of industrial self-government, and were accepted by our indus-
tries as a matter of course. In view of the public statements which
had been made by high Governmental officials, we expected that a
substantial degree of discretion would be reposed in industry, but
always exercised under Government supervision and subject to
Government veto, as provided in our code.

The production control article in the code is outstanding in reposing
such discretion in our industry. This discretion is definitely confined
within specified limits; in effect the code authority is authorized and
directed to apply the standards specifically set forth in the code.
Action of the code authority in applying this limited discretion is
subject to N. R. A. veto. This code article provides that the code

119782---PTr 6-28
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authority shall estimate probable future consumption for definite
periods of time, shall establish a national production quota divided
into production quotas for the several industry divisions to meet the
requirements for consumption; it also provides that the divisional
agencies shall, based on formulae definitely provided for in the code,
establish individual production allotments within the limits of the
divisional quotas. It is the duty of the Lumber Code authority to so
establish the quotas and allotments that there shall be neither over-
production nor underproduction. The operation of production con-
trol by the Lumber Code authority during 1934 resulted in production
less than 1 percent greater than consumption. The members of the
Lumber Code authority and the divisional agencies have taken their
responsibilities very seriously and have worked intelligently and con-
scientiously to secure the best results practicable.

Senator KING. Let me interrupt you there. You say they worked
seriously and intelligently. Did you regard that as a very serious
and intelligent action to jump up your prices as you did in the lumber
business?

Mr. MAsoN. Senator, may I come to that a little later on? I have
a clear statement on that which I think will cover what you have in
mind.

Senator KING. All right.
Mr. MASON. Since the approval of the code in August 1933, in the

field of production control there have been more than 160,000 actions
by the Lumber Code Authority and its agencies in establishing
quotas and individual allotments, in authorizing transfer of allotments,
and so forth.

Senator KING. One hundred and sixty thousand?
Mr. MASON. Yes, sir.
Senator KING. That is, you were so serious and intelligent in your

procedure that you made allotments to 160,000 producers?
Mr. MASON. Not that many. We make allotments, ordinarily,

one each quarter, sometimes more frequently, and there have been
about five quarters or more than that since the code went into effect.
I Senator KING. That producer then, would have an allotment for a
quarter, knowing that at the end of that quarter, no matter what the
situation was, he would have another allotment?

Mr. MASON. Yes, sir.
Senator KING. And have a visit from your organization telling

him how much he cpuld produce?
Mr. MAsoN. No, -ordinarily they would receive a statement by

mail at that time. The ordinary process is for the person to make
application for a production allotment and then receive one in
accordance with the formula.

Not one of these actions has ever been vetoed by the representatives
of N. R. A. whose duty it is to supervise operations by attending
meetings of the Lumber Code Authority and its agencies at which such
actions are taken, and by later reviewing the written records of such
actions, copies of which are in the N. R. A. files. There have been
nine appeals taken from the Lumber Code Authority to N. R. A. in
connection with these actions; of these six appeals have been decided,
all sustaining the L. C. A.-the other three are still pending in N. R. A.
In one case the final decision by N. R. A. was taken into a United States
oourt, where the actions of the L. C. A. and of N. R. A. were finally
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sustained. Other features of our code have frequently been tested in
court, but in no case has the court raised any question with regard to
the discretion reposed in industry by our code.

It is this discretion-in-industry feature of the lumber code which
caused the Department of Justice, according to its public statement,
to move for the withdrawal of the famous Belcher case from the
Supreme Court.

Senator KING. Evidently that was withdrawn because the Depart-
ment of Justice could not find any validity for the action of your
organization.

Mr. MASON. As I understand, the Department of Justice felt that
it did not care to go before the Supreme Court with a code which
conferred or reposed in the code as much discretion in industry as
our code does. At least that was the statement made or implied in
the public announcement of the movement of the Department for
dismissal.

Senator KING. I got a letter 2 or 3 days ago from a man living in
Utah, a little man down there. A little timber there would be per-
mitted to be cut upon the allowance surveys and could not be ex-
ported beyond the limits of the county, and yet he had been so har-
assed that he had to quit. He was brought under the jurisdiction of
your organization and he quit.

Mr. MASON. Was his difficulty in connection with the price at
which he could sell, by any chance?

Senator KING. I am not sure, but he was harassed anyway. They
would limit him to the amount that he could cut, and how he should
cut it, and how he should sell it, so he just quit.

Mr. MASON. I would like to say, Senator, that that would be-
Senator KING (interrupting). Pardon me. That is purely intra-

state. The product did not get outside of the small area, just supply-
ing his neighbors there, and yet your organization assumed the juris-
diction over him and harassed him so much that he had to quit
business.

Mr. MASON. That I think you would find is a most exceptional
case. That is not at all in accordance with the usual experience.
That is an extremely unusual case.

Senator KING. Proceed.
Mr. MASON. And if you would not mind letting me have the refer-

ence, I would like to look into it later on and see what can be done to
straighten it out.

Senator KING. I will let you see the'letter.
Mr. MASON. I would appreciate it; thank you, sir.
The original principles of N. R. A. appear clearly to have included

that of industrial initiative with supervision by the Government to
prevent such initiative from being carried to a point harmful to the
interests of employees or of the public; this appears sound policy.
The preservation of the maximum practicable degree of initiative Mi
industry is important in order to secure abundant production at
minimum cost; public supervision should be limited to the minimum
necessary to protect the public and the employee interest. This
policy will tend to avoid the deadening effect of bureaucratic govern-
ment control, and will leave unshackled the essential life-giving
principle of initiative in industry.
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Senator KING. Would it not be better to have governmental con-
trol than to permit industry to form combinations in restraint of
trade and to impose upon the people monopolistic prices?

Mr. MASON. I can only speak from the experience of our own code,
Senator, and in our own case I am certain you would find if you had
the opportunity to go into it very thoroughly that there has not been
such n nopolistic control.

Senator KING. Proceed.
Mr. MASON. As intended, production control under the Lumber

Code has helped to prevent demoralization of the industry through
overproduction, which wastes natural resources and, brings destructive
price cutting. It has spread work more uniformly (a) among indi-
vidual employees, (b) among individual enterprises, (c) among com-
munities, and (d) among the several forests regions. It has resulted in
the reopening of many mills that were closed in 1932. Our industries
had excessive capacity even in predepression times when, on the
average, only about 60 percent of capacity was ordinarily used.
During the priod under the code lumber production and shipments
have been approximately 40 percent of the predepression volume.

Production control has in general been applied in a manner which
favors small enterprises at the expense of large. With only about 40
percent as much market available as in predepression times severe
curtailment of production has been necessary. In theory the restric-
tion should be so applied that each unit bears its fair share of the
burden.

Senator KING. Was the 100-percent production in the predepres-
sion period-you have used that word-consumed by the people?

Mr. MASON. Yes, sir.
Senator KING. It was not wasted, was it?
Mr. MASON. No.
Senator KING. So, before the depression, you were producing,

taking your figures 100 percent, all of which was necessary, and all
of which was consumed?

Mr. MASON. Yes, sir.
Senator KING. And in the depression, you produced only 40

percent?
Mr. MAsoN. That is right.
Senator KING. And yet you curtailed production although it was

60 percent below normal?
Mr. MASON. The curtailment was in the market, not in production.

The market available was only 40 percent, and the production was
necessarily curtailed in order that we might not destroy the industry
through producing more than the market would absorb.

Senator KING. I might say that I have received many letters from
persons who wanted to build houses, some of them individual house
producers, and they claim the lumber prices have been jumped up so
high that they could not build, plus the increase in brick and cement
and other of the what might be called "durable industries."

Mr. MASON. I am going to give some figures on that in just a
moment, Senator.

Production control has, in general, been applied in a manner which
favors small enterprises at the expense of large. With only about
40 percent as mlch market available as in predepression times severe
curtailments of production has been necessary. In theory, the re-
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striction should be so applied that each unit bears its fair share of
the burden, giving due consideration to its ability to produce its
past record of production, its timber and tax burden, its employee
and- community obligations, and so forth. Actually the application
of the code formula devised to carry out this purpose has resulted
generally in production allotments to smaller plants frequently
greater than their production has ever been even in good times.

Senator, on the matter of prices about which you have inquired, I
have now come to that part.

Frequently it has been erroneously stated that price fixing under
the lumber code resulted in an average price increase of 40 to 50
percent. Due to the character of the industry the depression caused
a fall in prices far more serious than in most other industries, and
equaled in severity in few if any other industries. A depression low
was reached in January 1933, when the index average price stood at
56 percent of the 1926 average. The code was approved August 19
1933, production control first became effective for September, and
cost protection minimum prices became effective in early November.
For September the index average price stood at 82, or 47 percent
higher than in January; in October the index price stood at 84, or
50 percent higher than in January-this was before the minimum
prices had gone into effect; in December the index average price stood
88, or 57 percent higher than in January. Chart (3) in the appendix
shows this graphically. Evidently neither production control nor
price control were responsible for more than a small part of the increase
so greatly needed.

It was stated to the Senate Finance Committee "that during the
year preceding the establishment of minimum prices 18 billion feet
of lumber was shipped; and that in the following year when minimum
prices were in effect only 4 billion was shipped." The facts speak
for themselves; minimum prices were in effect from early November
1933 to December 22, 1934; total lumber consumption was as follows:
1933, 15.1 billion feet; 1934, 15.7 billion feet.

In the case of some of our products minimum prices no doubt did
tend somewhat to decrease demand. On the whole, however, especi-
ally in the case of softwood lumber, it is believed that there was no
substantial decrease of demand due to such minimum prices.

Senator KING. What was the price of lumber in Oregon in Decem-
ber 1933 and in January 1934 to June 1934 per thousand feet?

Mr. MASON. In December 1933?
Senator KING. And in January, February, and March and up to

June 1934.
Mr. MASON. This diagram gives the average price.
Senator KING. What kind of lumber does that cover; sawed

lumber?
Mr. MASON. Yes; it is all sawed lumber.
Senator KING. I meant board rather than timber, such as beams

and large timbers.
Mr. MASON. I cannot give you that off-hand, but in eastern

Oregon, the principal species produced is Ponderosa pine and the
average price of Ponderosa pine in December 1933 would have
been somewhere near $22. I am speaking entirely from memory.

Senator KING. At the mill?
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Mr. MASON. Yes; that is the mill price. And in January and
February of the following year, it was just about the same.

Senator KING. That is, this year?
Mr. MASON. You asked for December 1933 on.
Senator KING. And to June 1934?
Mr. MASON. It was about the same price continuously during that

period I am not sure of that figure, but I am not very far from it.
SenAtor KING. By the way, while I have these papers before me

here, you had to get permission from the code authority to operate a
mill did you not?

Mr. MASON. Yes; there had to be an allotment, otherwise the pro-
ducer would be operating in violation of the code.

Senator KING. I have a telegram here from Mr. J. W. O'Shaugh-
nessy Jones, of the O'Shaughnessy Lumber Co., of Beaumont, Tex.,
to the clerk of the committee, and lie states among other things that
he could not come up here on a certain date, and he states that the
file which he sent Senator Nye might be produced and put into the
record. And he further states that the file covers the lumber code
authority and the Hardwood Manufacturers Institute of Memphis,
which is the administrative agency of the Hardwood Lumber Code,
and then states:

If Senator Nye not permitted to read openly this file then lie is authorized
have somebody else read it before committee, as it will show plainly the monopoly
in force, the unjustness to labor and operators of hardwood sawmills on smaller
basis, and what a great big racket the Lumber Code actually became through
threats arid force and collection of code fees from sawmills. This file will also
show coTclusively that the lumber code and its authorities actually retarded
recovery arid placed sawmill labor on starvation basis working 90 hours per
month, then 60 hours per ionth, which also meant starvation and bankruptcy
to single-band sawmill and smaller sawmill operators. We recommend that
Lumber Code in its entirety and the N. R. A. be thrown out and not reenacted
on auy basis whatever, which will permit furnishing labor with regular employ-
ment ard aid in recovery instead of retarding recovery which N. R. A. and
Lumber Code actually did.

I have a number of other letters here which I shall not interrupt
you to call attention to, but the purport of which is that they were
prevented from engaging in business or operating in some instances
their wills, and in some instances only under such restrictions and
restraints as to make it impossible for them to operate.

Mr. MASON. Senator, I realize very clearly that a great many
people had that, feeling, but I would like to read the part of my paper
dealing with that kind of a situation. There were a good many people
that fel b that they were being put in a straight-jacket.

When a ship sinks and the survivors put off in a boat for a distant
shore vith an insufficient food supply, it is a wise custom to limit the
rations systematically for each, lest the strong starve the weak, and
lest much of the inadequate supply be ruined in the struggle. Suc-
cess in this case requires careful organization and force to restrain
the greedy.

The gross income to lumber manufacturers from the sale of their
product has been, roughly, as follows, in recent yeers (for calculation
see table 2 in appendix):

Yearly average for the years 1926 to 1929, inclusive, the 4 years
preceding the depression, averaged $935,000,000 per year. In 1930
this dropped to $685,060,000.

Senator KING. That is the gross receipts?
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Mr. MASON. The gross receipts from the sale of lumber products.
Senator KING. Would that include the sales from the small saw-

mills in the rural districts?
Mr. MAsoN. Yes; large and small. That is the sum of all of it as

nearly as we can roughly determine.
In 1931 this amount bad sunk to $350,000,000; in 1932 to $210,000,-

000 as compared with $935,000,000 in predepression times. In 1933
it rose to $295,000,000; in 1934 to $330,000,000.

Obviously, the "rations" of the lumber industry had fallen extreme-
ly low in 1932; the "rations" were much better in 1933 and 1934,
but they are still far short of the predepression average. Under the
code production control and price control have aided the average price,
have reduced but not eliminated losses. Production control has
spread the available work and income among employees, among enter-
prises, among communities, and among forest regions. It could be
spread only thinly because there was only about 40 percent of normal
production to spread.

Operators in our industries are still in the lifeboat on short rations.
They have been irked by the restraints necessary to prevent overpro-
duction, to assist our employees, and to promote forest conservation.
They have been enormously irked by the lack of effective enforce-
ment, which has permitted the greedy to take from those who have
voluntarily complied with the rules.

Senator KING. Would you say you could expect an increasing
market for the purchase of your commodities when you increased
the price 88 percent?

Mr. MASON. The price, Senator, was not increased 88 percent.
The 88 percent is the price level as compared with 1926 average, which
is the highest level our lumber prices have reached since the depres-
sion began. That was reached in December 1933.

Senator KING. Some complaints have come to me and several letters
I have them here, which as I recall contended that there had been an
increase in the price of lumber from the time the code went into effect
until the time this information was conveyed to me; of 100 percent.

Mr. MASON. That just is not correct. There are more than 81,000
items of lumber. It may be that some few of those did have a great
increase, but when you take the average of all of it, the increase was
from the bottom point. of-I want to get these figures correct, so I
will refer back to them-the depressionn low in January 1933 was 56
percent of the 1926 price. Before the effect of the code was realized
at all on the price, that is, the code being in effect and its operation
applicable, in September this index price had risen to 82, or a 47-
percent increase from the previous January. That was a very sub-
stantial increase but it was due to the economic factors prevailing
during that period and not to the action of the code itself which had
not really become effectively in operation.

The price went on up from 82 in September to 88, which made an
additional increase but only a small part, of the total increase, and
even at 88, or operators were still having losses. A large share of
the loss had been removed but not all of it.

The next deals with a matter which you spoke of before, Senator,
of the effect of the allegedly high lumber prices on building.

In the case of some of our products minimum prices no doubt did
tend somewhat to decrease demand. On the whole, however, espe-
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cially in the case of softwood lumber, it is believed that there Iwas no
substantial decrease of demand due to such minimum prices. It has
so frequently been erroneously stated by those unfamiliar with the
facts that lumber code minimum p prices were unreasonablyy high
and caused building stagnation" that it appears fitting to correct
this error. The code prices were at their highest po in December
1033, yhen the index average stood at 88 percent of the 1926 average;
the prices in effect from July 20 to December 22 last (when finaly
suspended) averaged about 82 preent of the 1926 prices; on the same
(1926) basis of compares were lower than most
other building m4 as indica 4 in the appendix.
Rail freight ra n lumber have changed slightly since 1926.
Building-trad labor rate are about 90 percent uch as in 1926.
Table I in appendix shows t c e wage ra in the lumber
industry erage 109.5 nt 1 ates, which ere approxi-
mately t same as' 6. La costs ake up app ximately 37
percent f the of ho ing st ion, lumber d millwork
only a ut 17 pere tg ma als the ainder.

Sen r KING. Would t ru Vhere houses, In many
of the ral districts and a a st tia lly lumber?

Mr MASON. it w d t. a an verge f a good
man includinS ap e t o h * h es, t it iclu houses
of th kindof ch y spa
Sen tor K In of especially in the untry in

the di strc e ta rhaps 80 perce or more
of the ouses arc lumber t?

Mr. A ON. Yes. In course, e fi would be
changed mewhat. 'rm re, in di to the ce received
by the I ber manu er, which b i is less t 10 percent
ofthe houscost, the 17

Senator (interposing). I beg your pardon. hat would not
be true, that 1 rcentui my premise was co ,that a large part
of the population husd in wood struc s?

Mr. MAsoN. It wo e tru particular kind of house
where the percentage wo more, but when you average the
houses in the rural districts with the houses in urban districts, then
according to the investigations made by the National Lumber Manu-
facturers Association, that would be correct.

As I say, furthermore, in addition to the price received by the
lumber manufacturer, which by itself is less than 10 percent of the
house cost, the 17 percent for lumber and Millwork includes the retail
mark-up and the transportation charges.

The next subject here, Senator, is the matter of the labor provisions
of the code.

Lumber code minimum wage rates for most of western United
States are higher than those set in most other codes. With respect
to our minimum wage rates in the South there has been much dis-
cussion and much difficulty. Prior to the approval of the code,
minimum wages in the South in our industries averaged slightly
below 12 cents per hour. The lumber code when presented to N. R. A.
by industry representatives on July 10, 1933, placed southern mini-
mum wage rates at 20 cents per hour. General Johnson stated that
20 cents was wholly unacceptable. The industry then revised to
22% cents and so stated at the public hearing beginning on July 20,
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1933. In the post-hearing conferences, under pressure from N. R. A.,
the southern minimum was raised to 24 cents, or more than 100 per-
cent above the previously prevailing average minimum. Even this
rate-, finally approved, was considered too low in many circles in
N. R. A.

Senator KING. Let me interrupt you there. Were not many of
the sawmills in the producing organization in the South in rural dis-
tricts, and those who were employed were few in number per unit and
had their homes contiguous to the mill, and many were interested in
the mill itself?

Mr. MASON. Yes.
Senator KING. The proprietor and his three or four sons and his

relatives would be the operators of that mill?
Mr. MASON. That would often be the case.
Senator KING. So the question of wage was quite unimportant

to them?
Mr. MASON. Of course the wages only applied to those who were

hired to work, and where the members of the family do the work
themselves, the wage rates of the code are not applicable.

It was clearly recognized by the industry and also by responsible
officers in N. R. A. that the 24-cent minimum wage would put out of
business a considerable number of southern enterprises, mostly small;
however, the administration stated at the time that enterprises which
could live only by sweating labor should not live at all. Since the
approval of the code many complaints have come that the code is
oppressive and destructive of small enterprises in the South because,
as is asserted, the minimum-wage rate is too high. Thus, our code has
become a battleground between those who believe that the southern
minimum-wage rate is not high enough and those who believe it is
too high. It is this situation which has given rise to assertions that
the Lumber Code is oppressing and destroying small enterprises.

Lack of effective enforcement of the minimum-wage rate in the South
is the most important cause contributing to the present crisis of the
Lumber Code.

The Federal Trade Commission made an investigation of the sit-
uation in the South and on May 7, 1934, reported, in effect, that the
operation of the code is not discriminatory against small enterprises.

The next part deals with compliance and enforcement.
The whole code system was founded on the theory that about 90

percent of industry would voluntarily comply with their codes pro-
vided the Government enforced the codes effectively against the
recalcitrant minorit which, if not controlled effectively, would ruin
the code system. Under the Lumber Code there was excellent vol-
untary complit nce for many months; then as various code violators
went unpunished disintegration set in.

Senator KING. What were the violations complained of? That
they did not adhere to price fixing?

Mr. MASON. Those were the most numerous violations-
Senator KING (interposing). Selling below the prices fixed?
Mr. MAsoN (continuing). In the early part of the period of the

rather rapidly increasing violations which began about the first of
June. They began in May and in June a year ago.

Senator KING. Resentment against the attempt to fix prices and
restrict production? Those were the principal violations? Where
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it was alleged that they were failing to observe the mandate against
exceeding certain limits of production and the mandate about fixing
prices?

Mr. MASON. We have had extremely few violations of the produc-
tion-control article. We have had a great many violations beginning
in May, increasing in June, and increasing thereafter, in the price
provisions of the code, and since you are interested in that Senator,
may I tead the part of this which deals particularly with the reason
for that?

Senator KING. The reasons you gave for prosecuting?
Mr. MASON. No; the reasons for the violations. This deals with

the whole subject of price control.
When the Lumber Code was written, price-control provisions were

considered essential to permit paying increased wages and to permit
the industries to live and slowly regain their strength without further
loss of working capital. The price-control article of the code, specifi-
cally setting standards and prescribing the discretion of the code
authority, provided for minimum prices returning part, but not all
of average production cost. "Cost protection minimum prices",
established effective in November 1933 applied to 97 divisions, sub-
divisions, and organized groups through an aggregate of 613 pages
of price bulletins containing prices for about 81,000 different items
produced. With these prices in effect losses for establishments having
average costs were much reduced but were not eliminated.

Senator KING. May I interrupt you there?
Mr. MAsoN. Surely.
Senator KING. Were all of those pages-how many did you say?
Mr. MASON. Six hundred and thirteen.
Senator KING. Were they devoted to the lumber code?
Mr. MASON. Yes, sir. There were about 43 or 45 different separate

bulletins, each one under a separate cover.
Senator KING. Who issued the bulletins?
Mr. MASON. The Lumber Code Authority issued them.
Senator KING. Six hundred and some-odd pages?
Mr, MASON. Yes, sir.
Senator KING. And what was the other figure there?
Mr. MASON. Might I continue just a moment on the price bulletins?

The price bulletins were issued by the lumber code authority up until
July 16, 1934. Thereafter they were still issued by the Lumber Code
Authority, but the prices themselves had previously been approved
by the administrator of N. R. A.

You asked me another question, Senator?
Senator KING. There was another figure you gave there.
Mr. MASON. These 613 pages of price bulletins contained prices

for Lbout 81,000 different items produced.
Senator KING. So that there was a price fixed in those 613 pages for

each of 81,000 items?
Mr. MASON. Yes, sir.
Senator KING. Proceed.
Mr. MASON. For many months-that is, after the setting up of

the prices in November 1933-there was excellent voluntary compli-
ance with such prices, but by June 1934 substantial violation of the
prices had begun at certain critical points.

Senator KING. What do you mean by "critical points"?



INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2131

Mr. MASON. Especially on the west coast, in northwest Washing-
ton and Oregon and in the South.

Price control for many thousands of items, sold by many thousands
of producers and wholesalers, presented a highly complex and difficult
problem because of the average cost determinations required; because
of the need for the maintenance of fair competitive relation between
lumber items, grades, species, and producing regions in various desti!
nation markets throughout the United States; because of the need for
suitable price differentials allowing for varying quality of product from
varying quality of timber, varying quality of manufacture, and so
forth; and because of numerous other complications. These exceed-
ingly serious technical difficulties were, however, comparatively well
met. Price disintegration became serious in some of the major divi-
sions; where it did occur, it came about primarily for the following
causes:

(a) Although fair competition requires that wholesalers, who mar-
ket more than half of the lumber produced, as well as manufacturers
be under the jurisdiction of the code, the wholesalers were left out,
notwithstanding unceasing efforts by the code authority since the
approval of the code to have them included. This deficiency proved
a vital defect.

Senator KING. If I understand you, you not only wanted the pro-
ducers of lumber to be brought under the Lumber Code, but you
wanted the wholesalers of lumber to be brought under your code?

Mr. MASON. Yes, sir. The reason for that is this, that the manu-
facturer of lumber of course is himself a wholesaler, and then there are
independent wholesalers who buy the lumber from the manufacturers
and also, as does the manufacturer, sell to the retailers and other
customers.

Senator KING. You wanted to control the production and the prices'
to the wholesaler, and then you wanted to control the prices that the
wholesaler sold to the retailer or to the domestic market in the respec-
tive districts where the wholesaler lived?

Mr. MASON. Yes. Just the same as in the case of the manufac-
turer. In other words, the wholesaler was competing with the
manufacturer in selling to the retailers and others. Fair competition
demanded that there be control of the wholesaler's operation just the
same as of the manufacturer's operations in selling if the manufac-
turer was himself to be controlled.

Senator KINd. You were trying to control the entire industry from
the tree to the last person that handled it and used it.

Mr. MASON. Only up to the point where it was sold to the retailer
or other customers. There is a retail code you know, Senator, which
deals with the operation of retail lumber selling.

Senator KING. Proceed. Hasten along, as we have a number of
other witnesses.

Mr. MASON. This deficiency, that is, not having the wholesaler
under the code, proved a vital defect, and beginning in early 1934,
and increasing in intensity throughout the year, price control under
our own and other codes was under a heavy fire of criticism expressed
in interviews, speeches, news releases, and so forth, by high Govern-
ment officials and in general administrative policy orders.

This barrage tended to poison the minds of the general public, our
customers, and of our own people under the code, with respect to the
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urpose, necessity, and fairness of continuation of our prices, and this
arrage demoralized our markets for months.
Senator KING. Did not the barrage, in practice, come from the

strike on the part of consumers who could not afford to pay the high
prices, being charged by the manufacturers of lumber?

Mr. MASON. There was, of course, a movement by consumers as
well a4 by these public officials, but there was not, I would say, a
strike of any substantial proportions at all, though there might have
been some.

Senator KING. They were not buying, were they?
Mr. MASON. They did buy.
Senator KING. I thought you stated the production was 40 percent

of what it was in 1929'
Mr. MAsoN. The difficulty there was that the house building, which

is our most important market, had fallen off to a point less than 15
percent of the predepression volume, and our industry, of course, has
no control whatever over people building houses. We had furnished
all of the product that is called for by the market, but there is nothing
that we have been able to do to stimulate that market in a period
of depression such as we had and still are having.

Senator KING. Did you not have a reduction in prices of products,
cement, steel, and lumber, that would stimulate business and
encourage building?

Mr. MASON. The prices actually were substantially below the 1926
rices as to lumber. I cannot speak for the other products, because
do not know, but in the case of lumber, we were losing money at

the highest price point, that is, when the prices were on the average
at 88 percent of the 1926 level, our enterprises were losing money,
and we did not feel it was fair to cause still heavier losses, because
that would automatically react against labor as well as against the
employer.

You asked for the reasons for the price violations, and I will say
the third major reason was that the enforcement efforts of the N. R. A.
were ineffective.

Considering the gravity of all of these difficulties price control was
surprisingly effective and did much to stabilize our industries. Small
enterprises generally benefited more than did the large from price
control.

Following a public hearing in December on price control under our
code, the N. I. R. Board by its order of December 22 suspended all
prices under our code,

Since the suspension of price control prices have been gradually
stabilizing on the basis of supply and demand. The present average
price is only slightly below the December average. (See chart 3 on
file with committee.)

I would like to speak some more on the enforcement effort, and there
is just a little more I have to present.

It has been pointed out that one of the most important fields of
code violation was in this price field and that was important in the
summer and fall of 1934.

Senator KING. That is, there was violation of the minimum prices
which the industry fixed?

Mr. MASON. Yes; and those prices were suspended during De-
cember 1934, but during part of that time, there was considerable
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violation in some parts of the South of the wage provisions, and from
that time on there has been an increased amount of violations of the
code wages in the South.

I would like to say this with regard to compliance and enforcement
in general.

N. R. A. enforcement action in the case of our code became aggres-
sive in August 1934, a year after the approval of the code. This
effort soon resulted in conflicting district court decisions. Most
persons under the Lumber Code were hanging on desperately in the
face of most damaging unfair competition from code violators while
awaiting the Supreme Court decision in the Belcher case. The public
announcement of the Department of Justice of its withdrawal of the
Belcher case primarily because of alleged faults in the Lumber Code
precipitated a desperate crisis. Efforts are being made to overcome
this crisis, but there is grave doubt whether these efforts will be
successful.

Senator KING. You believe in price fixing, and tried to have that
carried out?

Mr. MASON. Our industry did.
Senator KING. I am speaking of the industry, and you must not

imply any criticism in the questions I ask, because I am trying to
get facts. You never believed in open prices?

Mr. MAsoN. No; we never considered open prices. That is a
system that would be practically impossible to operate under our
code, because it requires the filing of prices, and you can see that the
613 pages and.81,000 items would make it practically impossible to
use an open-pce system.

Senator KING. bid you attempt to establish a policy of cost
accounting, as that was formulated by some of the codes?

Mr. MASON. No; we did not. We had provided in the code for a
formula for arriving at cost, but not a standardized cost accounting
system.

Senator KING. When you attempted to fix prices for your commodi-
ties, you must have had some basis of cost accounting.

Mr. MASON. We did. We collected data on costs, that is, actual
costs, from just as many mills as we could get it. You understand
that there arc about 20,000 of these millg--most of them are very
small, and without any accounting records whatever, and we could
not get their cost records when they did not have any. However, we
did get records from the more substantial mills, which in point of
volume produced 75 or 80 percent of the entire production.

Senator KING. I suppose you approved the code when you be-
lieved you could fix prices and limit production, and you would not,
favor a code that did not permit price fixing and limiting of produc-
tion?

Mr. MASON. I would say we were never put to that test. We
always considered that in order to meet this emergency, and to not
only provide for the minimum wages which demand in our industry
a very substantial increase in the cost, and also to provide for con-
servation features, which were also put in the code at the President's
request-that in order to meet this increased cost, we had somehow
to get away from cutthroat prices, and price cutting, and the ways
that were seIected and approved by the N. R. A. were production
control and price control.
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We considered those two were essential.
Senator KING. I would assume from that, and from what you have

stated heretofore, if there were to be a continuation of the code, or
any other measure that might be adopted continuing the code pro-
visions, you would want in the code the authority to limit production
and fix prices.

Mr 4 MASON. We would undoubtedly want the authority to con-
trol production; that is, to produce enough, but not too much.

Senator KING. To controlproduction?
Mr. MASON. Yes.
Senator KING. And that means you are to determine how much

will be produced?
Mr. MAsoN. Yes; under public supervision.
Senator KING. And you would want authority to fix prices?
Mr. MAsoN. I am speaking of that separately, because there has

been, I would say, a very substantial change in sentiment in our
industry. We recognize now the very great difficulty in managing
price control. We think it may be necessary in the case of some
divisions which cannot use production control, but I would say they
would advocate using it only to prevent destructive price 'cutting.

Senator CONNALLY. A good deal has been said about antitrust pro-
vision violations. Is it not a fact that production control and price
control are the very heart of the monopoly or trust evil?

Mr. MASON. I, am not an attorney, but as I understand, they would
be so considered, if it were not for the present act and the code being
contrary to the antitrust laws.

Senator CONNALLY. Regardless of whether they are contrary to law
or not, are not those the evils, the monopoly we are all striking at;
if you turn over to somebody the power to control the output of an
article, and then on top of that control the price of the article that
the public must buy, do not those two things comprehend the great
evil of the trust?

Mr. MASON. I think Dr. Hamilton brought out this morning three
different classes of industry. Some were without any code, and the
industry itself is of such a nature, a few relatively large units, perhaps,
that they apparently had no difficulty about prices.

There is a certain group, and those are the ones where the public
probably needs to watch out for a monopoly, so to speak; and there is
another great group where competition will take care of the public
interest with respect to a monopoly.

There is a third group, our own industry, and the coal industry
being examples, where there is such a tremendous pressure for pro-
duction that there is a constant tendency to overproduction, which
results in unfairly low prices which in effect amount, as Dr. Hamilton
pointed out this morning, to a subsidy to the consumer at the expense
of the industry, and especially at the expense of the labor in the
industry.

Therefore, we feel in our own industry, it is in the interest of the
public, in the long run, the interest of the consumer as well as our
own employees, to control production to a point where there is not
excess production, bringing excessively low prices.

Senator CONNALLY. If yOu control production that would do away
With that. If you control production, why would it be necessary
to go further and control prices? Why not let it be controlled
com petitively?
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Mr. MASON. It may be necessary to be under control. There
might be a very abrupt change where it might be temporarily desirable
in the case of the lumber industry for instance, where we carry in
stock a volume of lumber equivalent to about one-half of the annual
demand.

If the demand suddenly falls off, then stock becomes excessive, and
a burden upon the market, and it might be desirable, while the
stock is being readjusted in order to prevent destructive price-cutting,
to have price control temporarily.

The Lumber and Timber Products Code, second set for public
hearing, was approved August 19, 1933. It includes four major and
a dozen minor national forest using and wood working industries,
the names of which are given in the organization chart (1) in the
appendix. These industries altogether embrace approximately
35,000 establishments, located in every State of the Union, with ap-
proximately 400,000 employees, averaging 11.5 employees per estab-
lishment. In predepression times our employees numbered approxi-
mately 600,000. Our industries constitute the principal industrial
activity in many parts of the country, especially in the more im-
portant forest regions.

In this brief statement it is practicable to deal only in a general
way with some of the problems and experience of ourlumber-producing
divisions, which employ about two-thirds of all of the employees
under our code.

For many years prior to the beginning of the present depression
the huge quantity of standing timber, constituting more than 50
years' supply of raw material, bearing heavy property tax and other
burdens, pressed for liquidation so strongly that many sawmills ex-
isted primarily to liquidate timber rather than to serve market de-
mands for lumber. his situation caused excessive plant capacity,
chronic overproduction, and resulted in slight profits on the average
and heavy losses to many lumbermen in the years immediately
preceding the depression. At the beginning of the depression intensi-
fied overproduction greatly increased the normally large stocks of
lumber (see chart (2) in appendix); in 1932 and early 1933 lumber
sold much below not only the full cost of production but even much
below the cash-out-of-pocket cost of production.

Markets for lumber products have fallen off seriously since the
war, due to continued encroachment of substitutes, to the general
agricultural depression, and to tho difficult situation of the railroads
in late years. The building industry constitutes the chief market
for lumber; in the years 1932, 1933, and 1934 house-building has
been at less than 15 percent of the 1926-29 volume. Great quantities
of timber pressing for liquidation, greatly excessive stocks of lumber,
and grave need for ready cash, all resulting in destructively low
prices, brought excessively low wages to employees. The severe
financial losses to owners are indicated by United States Treasury
Department statistics of income of the lumber corporations (saw-
mills and planing mills) which show that, as compared with gross
income, there was a net income in 1926 of 2.93 percent, in 1929 of
2.21 percent; net income was turned in 1930 to a deficit of 7.01 per-
cent, in 1931 a deficit of 19.2 percent, and in 1932 to a deficit of 32.24
percent. No later statistics from this source are available; un-
doubtedly, however, when available such statistics for 1933 and 1934
will still show heavy deficits, but smaller in percent than in 1932.
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These cold statistics indicate only faintly the distress of our indus-
tries in the depths of the depression.

Limitation of hours under the code increased the number of persons
employed to produce a given quantity of lumber by about 20 percent.
The code was approved August 19, 1933; between July and September
1933 the average hours of employment per employee per week de-
creased by about 25 percent.

The special code provisions relating to hours are on the whole
adequately flexible to meet seasonal or other unusual conditions; such
flexibility is essential.

The hour limitation taken entirely by itself has tended to decrease
weekly and yearly employee earnings; however, the hourly wage rate
increase has'in greater proportion tended to increase the weekly and
annual earnings; in other words, 20 percent increase in the number
of employees required for operation is less than the 45 percent increase
of average hourly wages.

The general principle applied in the code was to restore 1929 mini-
mum hourly wage rates. This standard was followed, excepting in
certain parts of the country where such 1929 wage rates were below
30 cents per hour, in which cases the code wage rates were established
at rates higher than those of 1929. The result for the whole group of
industries is an average minimum wage rate higher than at any time
since 1920.

From July 1933 to October 1934, our average hourly wage rate
advanced approximarely 45 percent, and weekly wages advanced
16.5 percent; weekly wages would have advanced still more if there
had been sufficient demand for our products to furnish work for the
full 40 maximum hours per week allowed by our code. In 1934
employment averaged 31 hours per week, to meet demand for 41
percent a- much lumber as was produced in 1929. The cost of living
advanced from its lowest point for the depression in April 1933, to a
13.3 percent higher figure in September 1934, the high month for
that year.

Article X, embodying the forest conservation features of the code
requires the industries under it to adopt forest practice rules and to
set up machinery to secure effective protection against fire and other
destructive agents, to secure effective protection of seedlings and
immature trees at the time of logging, and to secure reproduction
on cut-over lands. Appropriate steps have been taken to carry out
these requirements. Also steps have been taken to promote sus-
tained yield forest management as an essential step toward stabiliza-
tion of the industries and of communities dependent upon the indus-
tries. Much progress has been made in this forest conservation work
but further progress is hampered by the lack of effective enforcement
of the code in general and by lack of certain public measures recog-
nized by the code as essential in the fields of State tax reform, and
of publicly organized credits similar to the Federal Farm Credit
System for the support of necessarily long time sustained yield forest
enterprises.

The whole code system was founded on the theory that about 90
percent of industry'would voluntarily comply with their codes pro-
vided the Government enforced the codes effectively against the
recalcitrant minority which, of not controlled effectively, would ruin
the code system. Under the Lumber Code there was excellent volun-
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tary compliance for many months; then as various code violators
went unpunished disintegration set in.

That is all, I think, Mr. Chairman.
Senator KING. Thank you very much, Mr. Mason.
I want to read into the record a letter from Harry S. Gordon, real-

estate agent, addressed to the chairman of the committee, of date
April 12, 1935, reading as follows:

Having followed your activities with much interest, and feeling that I know
you personally, I am taking the liberty of writing to you in connection with the
Construction Code of the National Recovery Administration.

It is my opinion and, I believe, the opinion of practically all those who are not
in the business of constructing large buildings, selling materials, architects et al.,
that there should be no code for the residential builder residential construction,
and land development; however, if it is the opinion of congress that there should
be a code, I do not believe it should be under the Construction Code.

One of the troubles now is that it costs too much to build homes, and with costs
so high there are but few who can afford to buy.

Enclosed please find statement of the National Association of Real Estate
Boards which I trust you may find time to read, for I am sure you desire to know
all the facts.

Thanking you for you cooperation and for better laws, I beg to remain,
Sincerely yours,

H. S. GORDON.
Senator KING. Attached to the foregoing letter is a statement from

the National Association of Real Estate Boards, signed by the secre-
tary, and that statement may go into the record.

(The statement is as follows:)
NATIONAL ASSOCIATION OF REAL ESTATE BOARDS-STATEMENT REGARDING

APPLICATION OF NATIONAL RECOVERY ACT AND CODES TO RESIDENTIAL
CONSTRUCTION AND LAND DEVELOPMENT

To the Members of the Finance Committee of the United States Senate:
The National Association of Real Estate Boards is a federation of 420 local

real-estate boards situated in 426 cities, towns, and counties throughout the
United States, and including all of the States of the Union except three. There
are approximately 11,000 real-estate offices holding membership In the associa-
tion. Of this number, more than 2,000 companies and individuals are engaged
in the business of developing building sites and the building of homes for the
market. These companies and individuals in a normal year build or cause to be
built approximately 35,000 homes for the market, most of them costing less than
$10,000. This constitutes from one-third to one-half of the total number of single-
family dwellings commercially built and sold in the country under normal condi-
tions.

This association desires to protest to your committee against the application'of
the Construction Code to the business of development and selling of building
sites and to the business of building and selling of residential accommodations.

To protect the interests of its members the association has filed a special code
for land development and home building and has received from the National
Recovery Administration a stay with respect to the provisions of the Construc-
tion Code except those having to do with child labor, minimum wages, and maxi-
mum hours. If the Construction Code is continued, the business of land develop-
ment and home building can only survive if granted its own code entirely inde-
pendent of the Construction Code.

We object to the Construction Codc on the following grounds:
1. The development of land and the construction of building is not itc,,tate

commerce.--Cei'tainlv these activities are bv their very nature local in character,
if anything is. The fact that certain objects and Insterials used in the building
of a house may have been transported front one State to another des not make
the process of building the house itself interstate cunmerce as contelllldrted by
the National Recovery Act. If the words "iliterstate commerce" can be c-
panded to iselude an activity of this kind, the term will have lost its meaning
and all business Inust he clossifiedl as interstate corromerce.

11 9782-35--- 8--24
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2., The Construction Code seeks, by definition to control activities. not commercial in
character.-Under the definition in the Construction Code, any construction in
the United States costing more than $2.000 is subject to its provision. This means
that the farmer who undertakes to build a barn is subject to the code. So is the
man who undertakes to build his own house with his own hands. So is the man
who desires to build an addition to his home and employs for this purpose a local
carpenter or small contractor. It seems to us questionable whether such persons,
of whom there are millions, can he said to be engaged in either commerce or
industry in preparing such facilities for their own use or enjoyment. Neverthe-
less, the Construction Code now requires that all such citizens, located on farms,
in villages, and in cities, must report their intentions and activities to the code
authority of the Construction Code in Washington, and must conduct their opera-
tions under regulations so detailed and complex that they cannot be understood
by a layman. We believe that such activities are of such private and personal
character that it was never contemplated by Congress or by the law that they be
classified either as "industry" or as interstatee commerce."

3. Construction is not an Industry.-The Construction Code seeks to define all
construction costing $2,000 or over asa part of the so-called"construction industry."
We believe that this defines a function but not an industry. In the field of construc-
tion there are a great number of varied lines of business, often highly competitive,
seeking to sell goods and services to the public. These various lines of business
have no common purpose, no common policy, no common management. In fact,
they have few common problems. To seek to group all these lines of business,
of which there are scores, as a coherent unit which might be called an industry is
contrary to all fact and all experience. All efforts to organize the construction
field through voluntary association in past years have failed. The Construction
Code will fail to do so because the attempt is illogical. The attempt to group all
construction activities under one heading as an industry is just as illogical as It
would be to attempt to set up a code governing all nmhinerv and the activities
concerned with all machinery under one heading and to seek to designate this
grouping as an industry to which a code should be applied.

4. The code authority of the Construction Code is not representative.-The Na-
tional Recovery Act requires that any code authority be truly representative of
the group which it seeks to govern. The present Construction Code was formu-
lated by a group of architects and contractors.

The code authority of the Construction Code consists today largely of similar
persons. The business of land development and home building is not represented
In the code authority; the business of building homes for the market is not repre-
sented; and the millions of farm and urban citizens who from time to time under-
take to build for themselves are not represented. Only a few of those engaged In
handling contracts for public works and big building projects are represented. If
the code authority of the Construction Code is to be truly representative, all those
whom it seeks to govern, Including millions of citizens, must be given a voice in
its selection which has hitherto been denied to them.

6. The Construction Code levies forced contributions on those not represented in the
code authoriy.--Millions of citizens and small business men are forced under the
Construction Code, which is now law, to contribute for the support of the code
authority to administer the Construction Code as follows:

"In order to collect the information for the Administration called for, It(code authority) may require, either directly or through any divisional code
a y, gistai, i er as it may deem appropriate, of allconstruction work or services of or in excess of $2,000 in value, and In order todefray the expenses of such registration and of the administration of the code
ma apportion such expenses on the basis of the value of the work or services so

h $registered, but in no case shall the charge be less than $2."
That millions of citizens should be constrained to make such contributions to acode authority in whose selection they have bad no voice and of whose plans and

purposes they have no knowledge, or else in violation of Federal law, is repug-
nant to all American tradition and usage. We must look to the Congress to
protect us from such exactions.
I6. The Construction Code is impractical because it cannot be administered.-I addition to the General Construction Code, there are a number of supple-

mentary codes, governing in detail various phases of the process of building.
All of this constitutes a mass of material, having legal effect, which it wouldrequire weeks of study of well qualified lawyers to understand. To seek to apply
this mass of regulations to the activities of millions of citizens and small business
men, most of them unsympathetic with the obect sought, is an undertaking
beyond the power of any administrative body, and possibly of any government.
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While millions in money and an army of inspectors might be employed in the
attempt, it is our belief that such an attempt cannot succeed.

7. The Construction Code is decreasing employment.-Early in 1933 there were
some evidences of recovery in home building. In the fall of 1933 when a construc-
tion code seemed assured, and prices of building began to increase rapidly, home
building immediately began to decline again. As a result, in 1934, new family
accommodations erected dropped to a new all-time low point. Those who under-
take to build homes do not at present feel they can make the long-time commit-
ments which are necessary, as long as they have no assurance as to what future
costs may be. There Is attached hereto a chart showing increases in cost of
construction following the adoption of the codes and showing also the present
relative volume of residential building. It is our belief therefore that the Con-
struction Code, instead of aiding employment, has been a positive factor in
deterring it.

8. The Construction Code is adverse to the public interest.-The Federal Govern-
ment has repeatedly declared that home ownership and the building of homes is
desirable. To aid home ownership and home building, the Congress has passed
a number of important measures, including the Home Loan Bank Act, the Home
Owners' Loan Corporation Act, and the National Housing Act. The effects of
these acts, which were welcomed by the Nation at large, have been nullified by
price increases due to codes which have placed home ownership out of the reach
of the average citizen. The average cost of a small home today is approximately
30 percent greater than it was 2 years ago. In the home-building field, price
increases do not stimulate activity, if such price increases merely result in placing
home ownership out of the reach of the average man.

In the National Recovery Administration three advisory boards, namely, the
Consumers Advisory Boad, the Industrial Advisory Board, and the Research
and Planning Board, have recognized that home building should not be subjected
to the costs and innumerable regulations which the Construction Code seeks to
impose and have recommended that Land development and home building be
not included under the Construction Code.

For the above reasons, we respectfully request that your committee report to
the Congress:

First, that the Construction Code should be abrogated;
Second, that in any event, land development and home building should not be

included under the Construction Code.
NATIONAL ASSOCIATION or REAL ESTATE BOARDS,
H. U. NELSON, Secretary.

Senator KING. The next witness is Mr. Houston.
Mr. DAVIS. Mr. Chairman, Mr. Houston cannot be here, and I

am the witness following him, and I have his authority to take his
place.

Senator KING. You are from the same association.
Mr. DAVIS. Yes; I am.
Senator KING. ou are John P. Davis?
Mr. DAVIs. Yes, sir.
Senator KING. Then you may come forward and make your

statement,

TESTIMONY OF JOHN P. DAVIS, WASHINGTON, D, C., REPRESENT-
ING THE NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF
COLORED PEOPLE

(The witness was duly sworn by Senator King.)
Senator' KING. How much time do you want?
Mr. DAVIs. If the chairman will allow me to introduce into the

record three items, two short magazine articles and a carefully pre-
pared statement presented at the employment provision hearings in
the Department of Commerce before the N. R. A., I can conserve the
time of the committee considerably.

Senator KING. May I see those?



2140 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

(The papers were handed to Senator King.)
Senator KING. You have handed me an article purporting to be

written by John P. Davis. That is yours?
Mr. DAVIS. Yes, sir.
Senator KING. Appearing in The Crisis?
Mr. DAVIS. Yes, sir.
Senator KING. And also an article appearing in the New Republic

under' date of November 14, 1934, entitled "Blue Eagles and Black
Workers", under your signature?

Mr. DAVIS. Yes, sir.
Senator KING. You want those inserted in the record?
Mr. DAVIS. Yes, sir; and the statement which I have also handed

you.
Senator KING. I do not know whether those are pertinent, but

they may be received.
(The articles referred to by the witness will be found at the end of

his testimony.)
Mr. DAvIs. I am sure it is pertinent, and I can now save your time

by talking between 15 and 20 minutes.
Senator KING. I will give you 15 minutes in view of all of this

written matter.
Mr. DAVIS. An indication of what the N. R. A. has meant to the

Negro can be secured from the statistics of the Federal Emergency
Relief Administration. A comparison of those statistics shows in
October 1933, approximately 6 months after the N. R. A., there were
2,117,000 Negroes in families receiving relief, or 17.8 percent of our
total Negro population as of the 1930 census.

In January 1935, a year and a half after the N. R. A. had been in
operation, there were in Negro families receiving relief 3,500,000, or
29 percent of our total Negro population.

Senator KING. That is an increase in the unemployed.
Mr. DAVIS. And a definite increase in the number of persons and

families receiving relief, which will furnish a fair indication of the
amount of unemployment created for Negroes by the N. R. A.

I say it Will furnish a fair indication, fully cognizant of the fact that
it might be said by the uninformed that many of those families are
accounted for by the operation of the triple A program; but it so
happens in getting up these figures the Federal Emergency Adminis-
tration was careful to point out the disproportionate increase in the
number of Negroes in urban industrial centers as contrasted to the
Negroes in the rural areas, the lack of rural increases being due to the
greater degree of discrimination on the part of rural relief officials.

Senator KING. Your contention, I assume from your statement, is
that the N. R. A. has not increased employment of the Negro, and
that there are more colored families now on the relief than there were
in 1933?

Mr. DAVIS. There are a million and a half more persons in those
families after 18 months of shorter hours and higher wages.

The reason for the deepening of the economic prices for Negroes
under the N. It. A. can be found in an analysis of the procedure taken
by the National Recovery Administration in the code-making process,
the economic process to which it gave weight in making decisions
concerning persons in codes and the subsequent enforcement of the
code once it went out to be the law of the industry for both employer
and worker.
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In the N. R. A. we have not had Negro representation on any board.
This has made it very difficult for us to avail ourselves of the present
fiction known as "partnership table" and "the goldfish bowl."
Especially has it been difficult for us to avail ourselves of the oppor-
tunity to be represented in the code-making processes, because of the
very small number of Negro workers who are represented in any type
of organized labor union.

Hence, it was that the very first code, the Cotton Textile Code,
contained a discrimination against Negroes in the occupational
differential, which excluded from any minimum wage or maximum
hours outside crews and cleaners, thereby excluding 10 out of every 13
Negroes in the textile industry.

This occupational differential was soon extended to more than a
hundred codes. Then came the geographical differential which was
supposed to be based upon such factors as cost of living, efficiency of
workers, and their living in rural areas. We find for example, in the
lumber code, a geographical differential was drawn, and the previous
witness made the statement that in many instances that the lumber
in the South, the people involved in the wages were the people who
were in some way connected with the factory or sawmill, or had some
interest in the business.

That, it seems to me, overlooks the 90,000 Negro workers in the
South affected adversely by that Southern differential, who own
neither stick nor stone, and who, for the most part, are the most
exploited group in the entire Southern industries.

These are the ones for whom there has been no compliance in the
South.

That geographical differentiate extended to a considerable number
of codes, and the reason given for it was that it was based on the cost
of living, which is not a fact, but that is simply a fake reason given
for it.

It would appear most inconsistent when we study the movement of
the economic Mason and Dixon line up and down to satisfy the needs
of a particular industry. For example, we have in the fertilizer in-
dustry, on the theory that it cost less to live in the South than in the
North, Delaware placed in the southern area and given a lower ad-
verse wage scale because the majority of the workers in Delaware in
that industry are Negroes.Yet, Delaware, where it cost the fertilizer workers less to live,
does not cost the workers in 670 other industries less to live, therefore,
it is placed in the North in those other industries.

In addition to that type of differential we have the economic
grandfather clause in the construction industry, for instance, and
many of the wage provisions are based upon a wage of a date prior
to the code. The workers who received a rate below 30 cents an hour,
for example, are to get 30 cents an hour, and those who received above
30 cents an hour are to get 40 cents an hour. That is typical of that
situation.

In that way, that Negro worker was exploited prior to the code
and given a lower standard of living. Thus we have the N. R. A.
codifying the wage slavery and treating the Negro workers adversely.

Not satisfied with this process of decreasing the standard of living
of the entire Negro industrial working population, the N. R. A. has
in the last 6 months finally accepted the petitions and allowed ex-
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enuptions in instances where only Negro workers are involved, where
there is no question of efficiency of workers, where there is no ques-
tion of the inability of the company to pay a decent living wage.

For example, in the Reliance Manufacturing Co., one of the largest
shirt manufacturers in the country, making a profit of three-quarters
of a million dollars a year, one of their plants employed all Negro
workers in Montgomery, Ala., and it was allowed to operate on a
substOidard wage for the simple reason, and no other reason, than
that all of the workers involved in the granting of this exemption were
Negroes. There were no questions of efficiency, because that was a
question raised by the industry. The National Recovery Administra-
tron then sent down Mr. Oppenlicim, one of its deputy administrators,
and lie caie back with a report which is contained in the record of the
hearing in that case, pointing to the fact that rather than being
inefficient, the Negro workers if anything were more efficient, because
of the fact they were required to work with inferior machinery and
less efficient plhiat organizations.

It. is hard for the LNegro workers to understand why the effect of
the labor provisions of tie N, R. A. codes result in a lessening of their
wages. I want to read to you tis letter which we have receive fron
250 employees of the R. J. Reynolds Tobacco Co., because it is typical
of the thousands of letters we receive.

'Pis i, frorm 950~ nwnlo-4opo n4 tbn P, TP~n~' Pbcn'.r
Winston-Salem, N. C., an'd is dated October 25, 1933. It states:

First we want to tell you we will get $11.20 a week under National Recovery
Administration. We were making $14.70 a week before it went into effect. The
National ItRecovery Administration was to shorten horrs and give more pay. It
has shortened the hours all right but cut our pay and has not put any more at
work with It. J. 1.

We dio not know just how you feel, but it looks to rrs that tire real thing that
should be done i.s to cut the speed of the machinery just half to what it is at
present. Ihere at It. J. i. now cigarette machines make 48,000 to 50,000 ciga-
rettes an hour and 5 years ago they is re making 25,000 an hour and the pay was
much higher than it is at present. So you see we are doing two times as much
work for less pay that we were doing 5 years ago * * *.

We are writing to you from the hearts of tire "250 men" of the R. J. H. Tobacco
Co. that tire Natiorral Recovery Administration has shortened their hours and
cut their pay frni $3 to $11 a week.

You may think that we are Communists trying to stir oip something, but we are
everyone of urs born here in North Carolina and Virginia, and we voted for
beloved Franklin D. Roosevelt and believe in him and his policy, but two things,
the way the war veterans' compensation has been cut and the wage scales of
labor. "So we are full-fledged American citizens. Please do something beside
getting 0,ir wages cut. We would sign our names but it would harm us to do so.

I made an investigation of the tobacco industry in November of
last year, but I have not time to present to you a detailed account of
that investigation, except to say that every c,-are was taken to see and
have personal interviews with several hundred workers connected
with five of the principal plants in the tobacco industry.

They testified constantly to the question of speed-up, and the
question of stretch-out, and the question of intimidation if they at-
tempted to join a union.

For example, this will be typfcul of the type of statements given.
One worker says:

Factory 60, R. J. Reynolds Tobacco Co.: Negroes camiot let it be known that
they belong to the union. If so they will ind something wrong to bend you out
of the factory and the Negro is afraid to join or to say anything about the union.
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Another statement says that under the pretense of looking to see
if rules against bringing lunch into the plant had been broken, the
lockers are searched for union books, and this is the reason at least one
worker has not joined the union.

So much for the tobacco industry, for which a thousand other things
might be said, even to tile extent officials of the Reynolds Co. of
having tile community chest and the chamber of commerce at Winston-
Salem, N. C., call up a certain organization in the community chest
and tell them if they allowed the workers of a union to meet at their
hall they would be removed from the community chest.

Not only have the speed-ups and stretch-outs and the high cost of
living lowered the living standard of workers, but part time and
irregular work have done tile same thing.

It is perfectly senseless to have all of the ballyhoo about minimum
wage rates, when they are computed on a 50- or 52-week basis, and
consider that is what the workers will get as the result of the N. R. A.
That is a great deal of foolishness which has no reason behind it.

As a matter of fact, in the case of the longshoremen, many of whom
are Negroes on the South Atlantic coast, the wage rate in the Shipping
Code is something which amounts to about 371 cents an hour. They
do not say that, but they compute it on wJhat the rate was in 1929,
and they expect the worker to avail himself of a mass of statistical

'nr'-+n 1-1-r ' ftc, r ttrdt) 72?' :0. !-qui rTh0
these workers have from 10 to 15 weeks' work in the year, and they
have to report day in and day out to the dock, you can see the wage
ratesin the Shipping Code have no meaning at all so far as any annual
labor income is concerned. When you farxher realize the tremendous
increase in the cost of consunier goods which has been placed on these
workers in particular the type of commodities they are forced to buy,
you can see that any attempt to relate the annual wage rate to any
real income is wholly mythical, as was attempted to be done in the
Department of Commerce.

Senator KING. Is that true with respect to Negroes in the North
who are in the shipping industry?

Mr. DAVIS. That is true except to this degree, that where there has
been even tile slightest possibility of their organizing, there has been
a slightly better condition, but certainly the N. R. A. is not respon-
sible for that. Insofar as there is organization among the Negro
workers, then just so far are their conditions better.

Senator KING. What I bad reference to particularly was the statis-
tical data of those who compiled those statistics showing the earnings
of the employees, whether they took into account only the factors to
which you have referred, or whether they were fair and gave all of
the facts, namely, that they only work 8 or 10 weeks or 4 or 5 or 6
months in thr' year at shorter hours and higher wages.

Mr. DAvis. The Shipping Code certainly did not do that. The
Shipping Cod,3 seemed rather aslamied of itself for, if after the Ship-
ping Code is adopted, you can determine what the wage shall be for
each class of workers in it, in each geographical area; then, if that
can be done, you ought to be able certainly to do that before the code
is adopted, and it would be much simpler to state in plain language
that the workers in such-and-such an area will get so much per hour.
But, seemingly ashamed of the wage and the variety of wage differ-
entials of more than 125 percent, for example, between workers in
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Charleston, S, C., and workers in Tacoma, Wash., where there is a
much higher degree of organization, as contrasted with practically no
organization at Charleston, the Shipping Code resorted to this subter-
fuge to mask the true facts.

They seemed rather ashamed of that, and ashamed to put it in
bald EngliFh, and they simply left it, to this type of hypothesis.

Now, I suppose it does not matter because they have pretty much
control of the N. R. A., and I do not suppose they would be ashamed
at this time to write in plain English that they do not intend to pay
these Negro workers any more than they feel like paying them.

The most significant thing is the way in which compliance has
broken down completely in the South, and I am being very com-
plimentary to N. R. A., because as a matter of fact, it never existed
in the South.

In January of 1934, just to give you an example of how compliance
works, I filed 22 cases of various types of violations of the N. I. A.
affecting Negro workers to the extent of something like several
thousand. I want just to take the time of the committee sufficiently
to follow through what happened in one of those cases, and one which
is the most favorable to the N. R. A.

The Maid-Well Garment Co. is a garment company in Forrest
City, Ark., which, prior to the effective date of the code, November
27, 1933, employed about 200 Negro women and about 200 white
Vnilkch, l,,tlii chcap uiiuai ,, p,_ :4 -. , ., hite women something
like $7 per week, and paying the Negro women about $6.16 per week,
with a few cents differential in favor of the white women.

From November 27, the date the Cotton Garment Coda took effect
until January 30,1934, according to a careful investigation, 143 of these
Negro women were employed at wages below the code, with no exemp-
tion in existence at all, and in absolute violation of the code, they
being paid wages of $6.16 per week.

61mplaint was made January 13, 1934, about that plant and noth-
ing was done except that a formal letter was written by the N. It. A.
to the violator, and to the compliance officials out there, saying they
had been accused of violation. Whereupon, the 143 Negro women
were fired.

Three months elapsed and no action was taken in the case. Finally,
after a great deal of pressure had been brought on this particular case,
we were told that an investigation of the records for 1 week's pay
showed that the owners of the company had violated the code, but
that they had to wait until they could get an interpretation of the
meaning of a letter that Earl Dean Ioward, N. I. A. deputy admin-
istrator, had written to them, to see whether that should entitle them
to an exemption, whereupon there was another elapse of time, about
2 months.

Finally it was decided this letter did not confer an exemption upon
this company, whereupon, we asked why they ought not then to
proceed to get back the wages. hen we were told that the violator
was in S yria vi4ting a sie!.i gra;n(dpair,,nt nd wolld be go n 2 or 3
months, and when he came back they would see something was done.

The grandparent got well, and this nian caine back from Syria, and
about the last of October more pressure was brought. Finally the
compliance officers in Little Rock, Ark., said they did not know how
much was due, and we asked them why they did not find out, and they
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said, well, on going back in this case they found that the violator had
destroyed all of the records of their employees, and therefore, there
was no way of finding out how much was due.

After a great deal more pressure, and each time I say pressure,
gentlemen, that means 6 or 7 weeks red tape running around to 20 or
30 people in the N. I. A., and so I say after a few more applications
and more pressure, the case was brought before the regional council
some 560 miles away from the site of the crime.

I went to Forrest City, Ark., and saw most of the women involved,
more than a hundred of them, including white workers who had been
treated in this same way, and then I went to Dallas in March of this
year after nothing had been done by the labor compliance officials in
Arkansas, and presented the affidavits which I and my associates had
secured, which resulted in an order, and that order stated the "blue
eagle" should be taken away, and that prosecution should ba brought.
That would seem to point that the N. R, A. really means business, but
it points to quite the contrary, for this reason:

After the case had been brought before the grand jury, after the
proceedings had been brought to the point of the grand jury, Wash-
ington decided that they would have the case dropped, at least
temporarily, and have it transferred to the Industrial Appeals Board,
and I want to read at this time a part of a letter from Mr. Robert S.
Keebler, who is regional attorney of the Dallas council. He states:

On March 18, a telegraphic notice was sent to the Cotton Garment Code
Authority at New York, giving notice that the Maid-Well Garment Co. had been
found in violation of the code; and that 5 days having elapsed since telegraphic
notice of violation had been forwarded to the respondent and no certificate of
compliance having been executed, the code authority should forthwith suspend
the issuance of labels to this company.

On the same day, the Maid-Well Garment Co. filed an injunction suit in the
said District Court of Little Rock, seeking to enjoin the National Recovery
Administration. Arkansas State officials from further action in the matter, and
preliminary injunction was denied.

It seems that Judge S. 1I. Man, representing the Maid-Well Co., thereupon
went to Washington, and by using pressure there was able to have the proceedings
instituted by our litigation division dismissed, and the entire controversy
transferred to Washington for a rehearing before the Industrial Appeals Board.

I am not informed when this rehearing will take place; but I would suggest
that you get in touch with the Secretary of the Board, to find out when the case
Is scheduled, and be prepared to testify at the hearing and to present the same
affidavits which you presented to our regional council.

This was done despite the definite rules in the Board procedure
which prevents the Board of Industrial Appeals froni taking a case
in which litigation has been started, and even in a case in which
litigation is even imminent.

In this case the district attorney had called witnesses to Little
Rock and had them ready to appear before the Federal grand jury
to seek an indictment in this case.

Directly responsible for that act was Mr. Sol J. Rosenl)Iatt and
Mr. L. J. Martin.

I had an interesting conversation with the head of Ilhe litigation
section of N. It. A. here. It is iot, my fault tlit, I lupplln to be
executive secretary of an association called tie "Joint ,,umit, tee oi
National Recovery ", which is sontotimes mistakeu for a governmntitt
or anization. So, when I called to find out why there had lcen it
lioldup in this case, 'Nlr. Phillip Buck and I a11 under oath and
realize it whei I state this to you.
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Senator KING. Who is Mr. Buck?
Mr. DAVIS. He is head of the litigation section. He said to me

don't you realize that Mr. Rosenblatt and Mr. L. J. Martin wanted
this case stopped. I said, "no, I did not realize it." He said, "Well
they have transferred it to the Industrial Appeals Board." I said
"Don't they realize this case is before the Grand Jury", and I got a
little, angry about it. Then he said, "Who are you, aren't you con-
nected with the Government?" and when I told him I was not, he
told me I could not quote him. But I did not promise I would not
quote him.

That is not the end of this case, because another investigation has
been ordered by the Industrial Appeals Board, and it has now taken
this form.

I want to call your attention to the fact that Forrest City is a small
southern town in eastern Arkansas where, as you may have read in
the papers, there is a great deal of feeling between employers and
workers at the present time because of share-cropper difficulties. We
risked our lives in attempting to get these affidavits. The chief of
police, among others, was hounding us the entire time we were in
Forrest City to prevent us from seeing these workers. Realizing that
fact, a labor compliance officer went to Forrest City on April 11 and
on days subsequently with 6 investigators, and called first 25 Negro
women and the next day 35, into a room in which there were Ed Ash,
the man accused of violating the code, and his lawyer, Mr. S. 11.
Mann, who is not only his lawyer, but who also was in charge of
N. R. A. compliance in Forrest City during the entire period.

In front of these people these witnesses were asked not only as to
the question of their wages, the amount due them, but they were also
asked to tell the name of a woman whom they are trying to trace as
the one who instigated the complaint in the first instance. TPhat
woman, a day or so ago, had to leave Forest City because she was
afraid her life had been placed in jeopardy by the N. R. A.

In the meanwhile, this company is still sewing "blue eagle" labels
on their cheap cotton dresses.

There is no question certainly now, as to the attitude of the N. R. A.
toward the Negro, and it is little wonder the Negro press has claimed
that the N. R. A. is another way of saying "Negroes robbed again."

Senator NIN,. Were those Negro women who were discharged
reemployed?

MJr. 1)AvIs. No; they wore not reemployed. They have been
without work or relief for 18 months, With no restitution, and many
of them are in a condition of absolute destitution.

Senator KINO. Were others placed in their places?
Mr. I)vis. No; no others have been replaced. There has been a

curt aihnent of the factory. I might bring out, though I have only a
short time and cannot discuss all of the problems ilk the 15 minutes,
blot I itlightI havo brought out another investigation made by Frank
R. Allei of tle Arkansas emergency relief administration, it was
pointed out in the event the "blue eagle" was taken away from this
company, that the nephew of the nni was going to take the machinery
and start another company and nothing could be done about it; also,
as a matter of fact, they did incorporate after the investigation was
started in this matter.

I did not mention this case to dwell upon it, but because it is typical
of the state the N. R. A. has come to in making an effort at enforce-
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meant so far as Negro workers are concerned, and in my experience,
so far as white workers are concerned also.

I have no panacea to remedy the evils I have pointed out, but
certainly so long as the law is administered as in the past, there can
be no hope of improvement in the standard of living for Negroes.

That should be of great concern to this committee, because of the
fact that there can be no recovery as long as a large segment of the
Southern section are absolutely unable to buy the consumers' goods
produced in other sections of the country.

Senator KING. Is that not true in other parts of the United States
that there are segments of the population unable to buy because of
lack of purchasing power?

Mr. DAVIs. I expect the most of the population are unable to buy
because of lack of purchasing power. However I am talking about
the standard of living, and certainly the standard of living of the
American worker is low enough, but the standard of the Negro worker
is lower than that.

Without making formal recommendations, because if 1 had to have
my choice between the N. R. A. as it is or the N. R. A. as it cannot
help but being, under the present bill as written, and no N. R. A. at
all, I am frank to confess I would have, though in no spirit of choice,
to be on the side of the sweatshop and say there should be no N. R. A.
whatever.

However, I respectfully submit the following suggestions for
strengthening the N. R. A. if it is to continue:

1. Section 7 (a) should be strengthened to outlaw company unions--
and guarantee prompt criminal prosecution for employers seeking to
defeat its purpose.

2. Compliance should be taken out of its present hands and placed
in charge of a board on which there is labor representation. Such
board should be given power to reach all documents and necessary
witnesses, and punish with criminal-contempt prosecution any person
seeking to withhold evidence or coerce witnesses.

3. Labor ought to be given the right to propose codes, or amend-
ments and public hearings on such proposals ought be made man-
datory.

4. Minimum wage provisions ought be made to depend on. the
annual labor income of the workers, with power given to N. R. A,
to iucrease wages in direct prol)ortion to increase in cost of living.

5. Occupational, geographical, and other differentials within a code
ought be aolisheul-and a national minimum wage for the industry
established.

6. The new bill ought to expressly prohibit any differential based
on race.

Senator KiNG. IFave you completed your statement?
Mr. DAVIs. Yes, sir.
(The articles referred to by the witness at the beginning of his

testimony arc as follows:)

Blom- PlIE,SFNED Y JOHIN P. )AVIS, EX]WfTmVrY 8EXRETARY JOINT COMMITTEE
ON NATIONAL RECOVERY

Mr. CHAIRMAN: I an representing the Joint Cuornittee on N4tional Recovery,
composed of 24 national organizations, vitally concerned in the treatment of
Negro industrial workers by National Recovery Administration. From the first
piblic hearing ever held by National Recovery Administration u,,til the present
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we have presented evidence seeking to point out to National Recovery Adminis-
tration officials its basic needs, Today I am here again to offer suh evidence.

It has never been our contention, nor is it now, that Negro industrial workers
are any differntiyv affected by economic fore'.s than any other group of workers.
Thus, at no time have our representations taken the form of special pleading.
We have contended, however, that Negro workers because of their iiustrial
history have been more exposed to the effect of full economic exploitation than
have whites; and that the National Recovery Adininistration was obligated to
give t"at fact the honest anti open recogniti t it deserved.

Evidence that I have to present may ihe divided into two types: (I) That
designed to indicate the validity or inyldidity of National I'Lecovery Adminis-
tration's stated policy as promulgated iii the form notit' ,f lfis heritiii, arid
(2) that designed to show ilt wI hat way special burdens have or have not ien im-
ptosed ot Negro workers, in addition to the ordinary effect which National Re-
covery Administration employment lprovisios generally have ot any group
of workers.

In offering evidence, we find ourselves severely hampered by whait sets to
us a most arbitrary and illogical exclusion from disctssioi at these hearings of
section 7 (a). Atlthtough section 7 (a) has been placed oitsidc the jurisdiction
of tite Board, it is clear that analysis of the effects oit Natiotal Ricovery Admin-
istration in relation to compliance, lattor iticrme, crt)loy untl , and other factors
affecting labor is emasculated by such it (ircmnscriptin . Many suggest ions
which could be Itade of a constructive iature caritit be made if discussion is
thus circumscribed. HIowever, I shall try to avoid mentioning section 7 (t)

Any honest analysis of tile first six paragraphs of the Nafionl Industrial
Recovery Bourd's statement of police) tinust lead to the cnclusion that these
pIragraphs, althlgh variously stated, have a siigle (iliinit meaning. That
mneamrug reduced toi its plainest terms is: That there exist ii iti stry differentiais
whilh mtu he maintained for the plirinis' of opcratiiug is st-callh. "on'pctitive
system,' anti, tile pious hope or wish that these (liltcre tials are socially
beitlicial.

That nwiaring is implied in puri'traiili 1 when the ]oard speaks of the minimum-
wage structure, tistt'ad of a minimum labor income hotlding for every worker it
the country. President Roosevelt quite clearly rcogtizced i distittitoi bitwsee
wage rates, or hoot ly rates, or toth, aid allillial lablir initoilu 'ahvb, ill signing the
National Industrial Recoviry Act, lie defineil ruinium altes t; tile "wages of
decent living." We sihiriit, Ito's ever, tliit a tde(nt staidtd oif living, is not the
sanot, as the Board's proposal to maintain dilfrenttials iii wage rates,

in paragraph 2 the meaniirg already referred to is imliid ii tlie Board's state-
ment cozcerning inct cities in wages above time rtitiinitim. Paragraptlh 3 explicitly
refers to "geigrapphic, population, and other watge dileteti ils; ' ' it alogiXCs
for these as cincoriitats of our industrial dcevelpenmt to bei corsidri'd its
significant realities. It cautiirs against any treatment which tvotld tioleritly
disrupt production and empleynmert conditions.

Since hours and tutge rates ttre but different iliasis of th bartut thitig, muniirly,
labor incont', talk of prescrvi)g differertias al pia t o omurs of ' tick, lai's to
the same c'tclusioni already toted, namely, that of prisrvitig differentials ott
labor income. Aid laragrap lhs 5 artd 6 may be reasonably takt its rilttitions of
the ge ierail tiie roted in the preceding sections. Ti ,rIly ci ielusitin to be
drawn is that National Recovery Administration, rather than lxirg interested in
securing a decent standard of living for every iildistrial tvorker, is concerned
solely tw ith urairiten anice of the status 'ito.

The logic of these first six iarairaphs if tle Btar 's statemte tif policy
result is confusing and cotiradictory. Tha Natioia Recovery Admitistrittiori
can hardly t'lain cnsisteuey wherr it speaks of rmaiiliuitirug a competctitivt system.
Our natiomOi experience prior to the Nitiotd Reicovery Administratiiti showed
its that the competitive system was rapidly Ircuaking down. Natitial l )eci ,ry
Administration itself has contributed io tilt hnel-towrn of fit'e coiloitie sys-
ten. Antig its spcil'' ard easily ricogizalle ,',itriuiitiiits tit this li''lh)p-
rerit havi' n'oi (1) it'4 , rsili-lti, ttld (,'timsi'm iof iudlstts' uotr.itn' , throw gh
irdustrv 'tde ,uithiriti,,s, trd,,i ass,ciatimis ant the lit'; (2) its ru;tlti,,ti if
prices through the ",ii pri(csr" and other lrice-fising provisions; (3) its control
of troductii t!i-rg h i provisims restricting weekly hours tif operation otf pro-
dutctive nmachmnery; (4) its restriction of proditetion through prohibitiems itt
codes against intr)ductiors of new machinery into indiistrial plants. Time effect
of these and tiother similar National Recovery Admniristratiomn devices has biecn
scriouly to impair the already totteriig competitive system.
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As misleading and conservative as most Government indices of business and
economic conditions are, even these--though not truly reflecting the degree--
show as a result of the National Recovery Administration's activity: (1) higher
prices; (2) no reduction in unemployment; (3) no increase in real wages when
referred to labor income; (4) decline ini that part of national income affected by
the National Recovery Administratin, accompanied by an apprecial)le increase
in profits; and, finally, (5) no sustained increase in production.

Latest available index figures of retail food prices as given in the Federal
Reserve Bulletin for January 1935 show an increase of It percent. Wholesale
prices for all commodities are shown by this same source to have increased from
an average index figure of 66 for 1933 to that of 75 for the 11 months of 1934,
for which data is given. Commodities, other than farm products and food-
stuffs, representing almost wholly manufactured goods, jumped from the index
figure of 71 in 1933 to an average of 78.4 for the first 11 months of 1934. Since
the major price increases occurred in the latter half of 1933, the above figures
considerably minimize the effect of the National Recovery Administration in
increasing prices and thereby restricting production.

On the basis of Bureau of Labor Statistics indexes of employment and these
are the most favorable indexes from National Recovery Administration's point
of view-we may estimate that unemployed in private industry numbered
10,700,000 in Decemnber 1933, while the figure increased to 10,800,000 in Decem-
ber 1934. This latter estimate does not count as employed the estimated
700,000 in Civilian Conservatiin Corps camps antl Public Works Administration
construction projects, since such employnment was in no way occasioned by
National Recovery Administration. Thus National Recovery Administration
cannot even on the basis of these very conservative Government estimates make

ooid its claim of rceemploynment. Further proof of this fact is afforded by the
federal Reserve Board's index of factory employment which shows a decline from

the index figure of 79.0 foir October 1933 to that of 78.6 to October 1934.
NYvu Pureau of Labor Statistics figures which exaggerate the workers' position

show no significant movement in real wages. Money wages for employees in all
namufactring go from 47.2 for June 1933 to 59,5 for November 1934. These

dates are liiken ti compare with the Bureau of Labor Statistics index of cost of
living, wileih is given only for June and November of 1934. The cost-of-living
index increased from 128.3 for June of 1933 to 138.9 for November of 1934.
These data indiliet that increases in the cost of living have wiped out whatever
increases are alleged in money wages.

Industrial production instead of increasing as a result of National Recovery
Administrations activities has been frozen. According to the index of industrial
production of the Federal Reserve Board the general index for October 1933
stood at 78 and for October 1934 dropped to 75. For manufactures alone the
index dropped correspondingly from 76 to 74; and for minerals from 88 to 87.
T ibe sure there was a speculative flurry in the middle of 1933; but the point to
be noticed is that production not only receded thereafter but has since failed to
reach the height that it attained in that flurry.

Without a significant and sustained increase in production the well-being of
the workers cannot be improved. Without such an increase, it cannot be held
that the real earnings of the workers are being raised. If one divides national
production not by the pr-National Recovery Administration employees, but
iy that number plus 3,000,000 which some optimists hold to have been reem-
tiloyed, it is apparent that the position of the workers instead of being bettered
would be even worse. In short the attempt to justify reemployment contradicts
the attempt to prove sustained advances in real wages. Any reasonable theory
as to what the tri, situation is can certainly not be favorable to the National
Recovery Administration.

hi its initial stage the National Recovery Administration seemed to hesitate
in deciding whether to base recovery measures on increased wages or on increased
profits. Business moon forced tihe policy of increasing profits. This policy met
exactly the sani failre as the old policy of extending ledral Reserve credit to
member banks, for busiiess men just like imenaber banks refused to part with
those profits or fuods once they secured them. The only difference was that
instead of sTiring tihe additional funds from the Federal Reserve as banks (lid,
the business mimu secured them by qumsi-moonopolistic means, mainly by increasing
prices and this restricting output. Tie National Recovery Adninistration failed
to supply any organization for forcing profits out in the form of higher purchasing
power, and this nimias higher ammual labor income as uistiuguished from a simple
increase in wage rates, which is offset by part-time employmemit and speed-ups.
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That appreciable increases in profits have gone into the hands of industry
and have not been forced out of industry's hands into the hands of workers will
be seen from the following data. One of the most profitable industries is the
tobacco industry. We find that production in this particular industry has in-
creased from the index figure of 118in November 1933 to that of 168 in November
1934, a jump of 50 points. Naturally we would expect this jump in production
to be accompanied by a corresponding increase in factory employment and pay
rolls, Instead we find that because of speed-ups, fewer workers at lower total
money wages (which become even lower in terms of real wages) have been used
to create this increased production. Thus factory employment in the industry
shows a decline from 63.1 in November 1933 to 61.1 ini November 1934; and
factory pay rolls show a decline from 50.1 in November 1933 to 48.8 in November
1934. The data just given for this industry epitomizes the effect of Nationa
Recovery Administration upon profits, wages, and employment.

For further confirmation of the National Recovery Administration's failure to
spur business recovery, one need only turn to available indexes of freight-car
loadings. The Federal Reserve Board's index stood at 66; and, for October of
1934 it dropped to 64. The average of car loadings for the last 6 months of 1933
was 63.5; whereas the average for the first 10 months of 1934 for which data were
available was 62.6.

For important industries there have been marked declines in car loadings. For
example, coke dropped from 53 to 45 between October 1933 and October 1934;
ore fell from 49 to 30. Tin deliveries dropped from 95 to 58. The production of
lumber declined from 34 to 30, and iron and steel dropped from 59 to 40.

To test the soundness of the Board's stated policy from yet another angle, we
must determine what is meant by "socially beneficial." It is obvious what
industry means by social benefit. Industry considers that which maintains
profits as socially beneficial. Industry is willing to make profits even though it
involves such social sabotage as the reduction of production.

Industry is willing to maintain profits even though it means the reduction of
the standard of living of the worker. Thus when we see throughout the Board's
stated policy thst wages are made dependent on profits, it is obvious that they
are accepting industry's definition of what is socially beneficial. And when there
is so definite effort made by National Recovery Administration to maintain
profits, it is not surprising that wages are kept so low. For the minimum wage
then becomes the maximum wage industry can pay if it is to maintain its profit s
level.

But labor cannot accepts such a definition of "socially beneficial." Labor's
natural desire is to create the maximum possible amount of real income, under
conditions of a high and continuously expanding level of production. Only when
there is no mandate to maintain profits at an unyielding level may we expect to
have any appreciable reduction in unemployment or any appreciable increase in
real income.

In the light of what has been said it must be clear that the first six paragraphs
of the Board's statement of policy are a studied assurance to business that the
status quo will be maintained. This means that the tens of thousands of differ-
entials now in codes will continue without significant change. But pareagaph 7
of the Board's statement of policy admits that increased production is the only
way In which we can hope to secure improvement. This paragraph completely
cancels the tenets noted in the first six, since the dependence of Increased pro-
tection on increased buying power necessarily means, not maintenance of the
status quo, but a drastic change from meaningless wage rates created by differ-
entials to meaningful labor income for all workers, especially those in the most
disadvantaged groups, The administrative difficulties of increasing wages, while
trying to maintain differentials intact, precludes any real increase in labor income.

So far the evidence presented has dealt with all of the industrial workers taken
together. It is my purpose now to focus attention on the peculiar problems which
the National Recovery Act has raised for Negro workers. It will be obvious from
what has already been said that Negro workers could certainly not expect any
better treatment than has already been shown to have been the lot of all industrial
workers. In fact it requires no proof to show that since Negro workers in industry
are unorganized, unskilled, and In the vast majority of cases immobile and mar-
ginal workers, their condition under the National l'covery Act would be no more
advantageously affected.

I wish now to repeat what I have been saying .n season and out in National
Recovery Administration circles for nearly 2 yea, s: The most pressing problem
and that which must first be solved is the pro!,iem of the Negro worker. This
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statement Is based not on special appeal for Negro workers because they are
Negro. Rather it reflects an inescapable economic truth.

It seems obvious that in dealing with mass unemployment, declining real
wdlges, and stagnant production, the National Recovery Administration could
have had only one of two reasonable objectives. On the one hand it might have
purposely intended to modify our profits system to give wage earners a more
equitable proportion of the national income, i. e., a larger slice of the pie, or it
might have had the objective of increasing the size of the pie.

Either one of these objectives, without action on the part of the National
Recovery Administration to eliminate the untypical condition of Negro labor,
cannot be achieved. The first possible objective means drastic limitation of so-
called "laissez-faire" industry. It renders meaningless any attempted justifi-
cation of differentials to the effect that Negro workers have always received less
than white workers, that Southern industrialists have a divine right to enjoy as a
concomitant of their development the same benefits of the exploitation of labor that
come in our period of early industrialism. The immobility of capital and labor
in the South is exactly the vicious economic condition which such an objective
would seek to cure. It is, therefore, precisely among Negro workers that effort
at cure should be first begun, because they are the group receiving the smallest
parts of the national income and the group most easily to be preyed upon by
employers. Thus the true meaning of paragraph 3 of the Board's statement of
policy is that it recognizes as a significantly realistic necessity the continued brutal
exploitation of Negro industrial labor, especially in the South. This, of course,
negates the first objective.

lit even the second possible objective open to the National Recovery Ad-
ministration, n:,mely, enlarging the pie by the smoothing out of obstructions in
the way of the .jnooth flow of profits into the hands of employers, makes it of
prime importance that geographical, occupational, and other essentially Negro
differentials be eliminated. A properly organized profits economy does not
indefinitely permit an immobile and, in this sense, excessive supply of unor-
ganized workers. It envisions the relatively quick removal of illiteracy and low
standards of living, realizing that such factors must impede production and the
flow of purchasing power into the hands of the buying public. Such an objective,
if honestly pursued, would recognize the inevitability of cutthroat competition
through the inversion of profits-seeking, in that industrialists, unable to compete
on a free and competitive basis would seek to take advantage of the unprotected
wage slaves of the South. Such an inversion means the perpetuation of socially
inferior organization and production methods, as now exist; for the competitive
exploitation of a large part of the population tends to keep down the whole popu-
lation. In short, the existence of wide-spread Negro poverty must sooner or later
contradict white prosperity.

It is clear then that for either humanitarian or for the purely selfish reasons
of the profit-seeker, National Recovery Administration's first task was and is to
guarantee to Negro industrial workers real wages sufficient to meet a decent
living standard over a definite period of time. This National Recovery Adminis-
tration has not done.

There is little relationship between the minimum wage rates set in codes and
real labor income at best even for white workers. For Negro workers there is
none at all. Let us now have some examples of this fact. Hourly wage rates or
rates per unit of output multiplied by the hourly maxima found in a code certainly
do not give us even the actua money wage of the worker whom the code covered,
In the tobacco industry-to cite but one of many examples--average hours are
far below those established in the National Recovery Administration under
which the industry now so proudly operates. For Negro workers, chiefly found
in stemmnerics, the average work week as shown by a complete study in Novem-
ber 1934 was well under 30 hours instead of the 40-hour maximum established.
Thus a false and misleading picture of the actual effect of the National Recovery
Administration code in this industry will be gotten from an attempt to use paper
minima and maxima to be found 'in the codes, because of the well-established
part-time nature of the industry. Nor is this the whole story. Not only do
tobacco companies maintain a large artificial surplus of Negro man power which
they import from the deep South. Not only do they prevent workers from
working more than 2 and 3 days a week, but as wrell during many weeks there is
no work for any of time workers. And thus paper minima and maxima in codes
become even more mythical as reflections of the actual money wages of workers
when annual income is sought,
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And these same traits of part-time work, and irregularity of work are especially
true for other industries where Negro labor predominates in the South. The
construction industry, the lmnber industry, the hituminous coal industry, the
steel industry, the fertilizer industry-all having high percentage of Negr(; labor
In the South-have the same characteristics just noted for the tobacco industry.
For longshoremen at south Atlantic and Gulf ports, who are largely Negroes, these
same traits in the shipping industry serve to destroy any presumptive relation-
ship between code rates and labor income.

Further occupational differentials directed in hundreds of significant instances
At occupations predominantly manned by black labor further nullify any meaning
National Recovery Administration may be presumed to have for Negro labor.
Againl equitable adjustn ent clauses, clauses basing code minima and rates
above the minima on previously prevailing wage rates, nullify any meaning that
could possibly exist in them.

Even before the code leaves Washington to be administered by an industry-
controlled Code Authority, supplemented by a cumbersome National Recovery
Administration compliance division, meaning has become so emasculated oti
of code rates that they bear no relationship whatsoever to labor income. And
for Negroes the multiplication of differential upon differential makes the result
for them just about 50 times as muddled, than it is for white workers.

Let me at, this time present a kind of evidence which will answer the often
repeated apology of National Recovery Administratiori so far as Negro workers
are concerned: Namely, that had as things are for Negro workers under National
Recovery Administration, they are better than in pre-National Recovery Ad-
ministration days. In short, the argument that differentials have been nar-
rowed between Negro and white workers, between the North and the South,
between large and small political subdivisiojs.

Even so great an optimist as Gen. Hugh S. Johnson had to confess that the
14-cents-aii-hour minimum rate established in the Laundry Trade Code for tine
Southern area was not a decent living wage. But lie insisted that this wage
substantially improved the wage existing prior to National Recovery Adninis-
tration, it for the laundry industry and for the rest of the service trades repre-
sentitng an etployinent of over 2,000,000 workers, representing in the Sotth
principally Negro employees, even the compliance division of National Recovery
Administration admits there has been virtually no compliance. Thus alleged
narrowing of differentials is shown to be a mere paper shibboleth.

Nor may we find any different compliance experience for Negro workers in
other manufacturing industries. As indicative of a more general experience which
the Joint Committee on National Recovery has had when seeking compliance
in scores of cases under National Recovery Administration codes, let me cite our
experience in attempting to secure sonic $4,000 in back wages for about 143
Negro women formerly employed in a cotton garment concern in Arkansas. On
January 13, 1934, we filed formal complaint with the National Recovery Admin-
istration. About 4 months later we were advised to refile our complaint with the
State compliance director. We did so 2 days later. After 6 weeks we finally
heard from the State director telling us that investigation would soon be coat-
pleted. Three weeks later we were told in Washington that investigation of one
week's pay rolls showed a code violation unless the women were to be classified as
learners. This statement could riot have been based on ary investigation, or
even an analysis of our complaint, since the wages we charged as being paid by
the violator were beneath even those for learners, and since even cursory investi-
gation wu ild have disclosed the fact that the women involved had been employed
beyond the learre itriosd. Bitt to id National Recovery Administration, we
furished thtn with tin' naries and addresses of more than half of the employees.
IT addition w11 mad( a field stiuty of the case to further substantiate ot,- charges.
Six weeks later we were told that delay was caused because the State director
was erroreously urd(r the impression that the code violator was entitcd to an
exeumptiot, hut, that lie had heen corrected ans that there would be no further
delay. Six wenks later the State director informed us that orders for restitution
hald been entred, hut that jayinent numst await the return of the code violator

from Syria where he was visiting his parents. This was in September. The
workers had been fired shortly after they complained. They had been jobless for
9 ittonth, bit they had to wait until their ex-employer cam bak from a pleasure
trip. Octi(rer passed. The code violator came back. He refused tot mko
restitution. In Jantary of this year, more than a year later, National Recovery
Administration advises'us that the code violator has destroyed the records and
National Recovery Administration cannot therefore find out how much is due in
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back wages. The case is now supposed to be before the regional compliance
board in Dallas, Tex. It will be heard there, several hundred miles away from
the scene of the violation. Perhaps we shall have another year of investigations.
But today the nearly 150 women involved are without jobs. The $12 a week in
the Cotton Garment Code has never meant anything to them. They know
much better than a National Recovery Administration economist that a worker
can't eat a code wage rate or even spend it.

The regional board has yet to act. When it does, what will happen? Perhaps
the "blue eagle" will be taken away.

The following letter from a Federal Emergency Relief Administration investi-
gator to his chief will reveal what is going to happen in this case.

EMERGENCY RzLIEF ADMINISTRATION,
MLittle Rock, Ark., December 15, 1934.Mr. NELS ANDERSON,
Advisor on Labor Relations Federal Emergency Relief Administration,

Washington, D. C.
DEAR Sin: The attached file was returned to me this morning with instruc-

tions to forward to you.
The inter-office letter attached immediately hereto does in some degree dupli-

cate the inter-office letter attached to the file and is also enclosed herew~th.
Since writing the attached letters, I have learned that a relative of Mr. Ash

proposes to open another garment factory In Forrest City not later than January 1,
n which low-priced dresses will be manufactured. My personal inclination is
that this is simply a make-shift arrangement probably of no value to you but
at the same time my personal feeling in the matter is such that I think if there is
any manner in which a National Recovery Administration investigation can be
conducted, you will find violations which will probably enable you to take definite
action. Also, I am thoroughly convinced that this particular operation is an
exceedingly dark blot on Industry and is in actuality a liability to the com-
munity instead of an asset.

Please pardon the personal comments. I will appreciate your acknowledging
receipt of the file.

Yours very ,truly,
EMERGENCY RELIEF F ADMINISTRATION,

By FRANK R. ALLUN,
Director Divisibn of Research and Statistics.

If Nattoaial Recovery Administration desires to know what it has done for
Negro workers, it needs only analyze Federal Emergency Relief Administration
figures for relief. In October of 1933 roughly 2,117,000 Negroes were in families
receiving relief. This was 17.8 percent of the total Negro population as of 1930.
Today the same source shows 3,500,000 Negroes In families receiving relief or
29 percent of our 1930 population. Nor can this increase be passed by National
Recovery Administration to the shoulders of the Agricultural Adjustment
Administration to any great degree, for in releasing these figures Federal Emer-
gency Relief Adm:,istration analysts were careful to state, that the proportion of
Negroes on relief in proportion to total population in urban centers is greater
than corresponding proportions for rural areas. " 0 ' I

A careful estimate of the number of Negroes unemployed has been made by
the Joint Committee on National Recovery. We estimate that today 3 000,000
Negro workers are Jobless. Not the least contributor to this mass unemiploynient
has been National Recovery Administration. I

Repeatedly we have been told that southern wage rates have been kept low ill
order to protect Negro workers from displacement. These figures of an increase
in unemployment of Negro industrial workers show that no such result hasocuared.
They show clearly how National Recovery Administration's fear of doing nothing
which will disrupt employment is another way of saying that it desires to maintain
the status quo. Thus 'we find in paragraph 3 of the statement of policy the
tacit admission that National Recovery Administration will do nothing to Improve
the condition of Negro labor in the touth. Claiming to be acting for their best
interests it leaves them under the sweat-shop conditions, which for other labor it
pledged itself to abolish.

The interest of Negro labor is now and has always been identcal with the inter-
est of all labor. Speaking with authority for a substantial body of Negro public
opinion I wish to repeat that we ask of National Recovery Administration no
special favors, especially when those special favors come in the form of diserinulna-
tory differentials. Like most workers we are wary of philanthropy offerel by

119782-35--pr 0--25
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either industry or the National Recovery Administration. Like most workers
we know that improvement of our condition can come only through collective
action, and that any discussion of National Recovery Administration policy
becomes practically rueaningless when We exclude section 7a from consideration.

Ttin MAID-WELL GARMENT CASE

(By John P. Davis)

CRISIS MAGAZINE

Since the beginning of the "new deal ", and especially of the National Recovery
Act codes, the question has been asked often about the displacement of Negro
industrial workers. Here is a case study from Arkansas,

The materials presented.in this brief study were derived from letters answers
to questionnaires, and personal interviews with persons about whom thiF Study
is concerned. Complete information is presented here for only 33 of about 120
families involved, but letters from and personal contact with many of the families
for whom complete information is not available indicate that thiis sample of 33
fam ilies is typ ical. . . . .
The purpose of the study Is to present in brief form accurate factual material

concerning the economic and social conditions of a number of Negro families in
Forrest City, Ark. These families were chosen because at least one member of
the family was formerly employed as a needleworker in the Maid-Well Garment
Factory at Forrest City.

Problems of displacement of Negro workers as a consequence of industrial codes of
fair competition, of the seeming break-down of National Recovery Administration
compliance machinery, of the slowness and inadequacy of relief machinery in
meeting pressing conditions of need, and of the need for some type of social
planning to correct a trend of unemployment in a segment of population now
industrially stranded arc raised in this study. But no attenipt has been made
to find the answers to problems raised or to relate facts here given to the larger
national problems, of which the cases studied may or may not be typical. We
seek here simply to focus attention on a particular situation which ought to coin-
mend itself to administrative officers of the proper bureaus in our Federal
Government for remedial action.

HISTORY OF THE CASE

The Maid-Well Garment Co. produces cheap cotton dresses. It has been
subject to the Code of Fair Competition for the Cotton Garment Industry since
the effective date of that code, November 27, 1933. Under this code it was
required to pay its productive labor a minimum of $12 a week for a 40-hour
week from the effective date of the code (Nov. 27, 1933) until January 30, 1934-
the period tinder discussion in this study. Under the code also It was allowed to
classify 10 percent of its employees as "learners" and to pay such employees
80 percent of the code minimum, provided that no such employee could be so
classified who had been employed longer than 0 weeks. 'Ihe plant operated
at the time of the code with a personnel of about 450 persous, of whom more
than 200 were Negro women.

The Negro employees hiad worked at the factory for several years and most
of them had service records of over 1 year. Only a very smatl percentage had
worked at the plant as short a period as 6 weeks at the time the Code for the
Cotton Garment Industry took effect. These Negro women were engaged in
all of the operations involved in the manufacture of cotton dresses. They
occupied the upper floor of the factory segregated from the white women doing
the identical work. The quarters for the white workers, factory conditions,
and machinery were notably superior to similar facilities for the Negro employees.
'The women prior to the code did not work on a piece-work basis. They were
required to make four "stacks" of dresses a week, with 24 dresses to each "stack."
For this they received $6.16 a week of which 10 cents was deducted for doctor's
fee. The women were skilled operators. One of them reported that she was
placed in class A (the highest rating given by the employer) and that in 11
years' employment at the plant she was never late for work or absent. Of course,
she was the exceptional worker. The general run of Negro workers, however,
compared favorably with her.

After the effective date of the code the Maid-Well Garment Co. continued to
pay its Negro employees on a flat rate of $6.16 a week for a 40-hour week or
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$5.84 below the minimum weekly wage set by the code. The new 40-hour week
represented a reduction in hours, but the employees were required to make the
same weekly average number of dresses as had been required prior to the reduction
in hours. Inasmuch as practically none of these women had been employed less
than 6 weeks prior to the effective date of the code, the company was manifestly
violating the labor provisions of the code. The company paid subeode waqes
to at least some of its Negro employees for most of the time between the effective
date of. the code tud January 30, 1934, at which later date practically all of the
Negro women were di.,missed. The exact number of women ttus affected is
in doubt, since there were frequent lay-offs and reemployments of the Negro
workers during this period.

ACTION TAKEN IN THE CASE

In January 1934 one of the Negro women employed at the plant wrote a
letter to the Secretary of the United States Department of Labor complaining
of the code violation. This letter was referred to the Women's Bureau of the
Department of Labor and by them referred to the Joint Committee on National
Recovery. The complainant was written to and on the basis of further infor-
mation thus received, the Joint Committee on National Recovery filed a com-
plaint with the proper compliance officer of the National Recovery Administra-
tion on January 13, 1934. On January 30, 1934, all of the Negro employees at
the plant were dismissed. Statements of the employer as quoted by the dis-
missed employees indicate that the reason for dismissal Was the lodging of the
complaint with compliance officials of National Recovery Administration. The
reason given ity tlk employer to National Recovery Administration investigators
was the inefficiency of the Negro workers.'

Attempts to secure restitution of back wages, claimed by the dismissed workers
to aggregate several thousands of dollars and admitted by National Recovery
Adminiflration compliance officials, on the basis of only a partial study of paY-
roll records to amount to several hundred dollars, have thus far proved abortive.
At first National Recovery Adminiatation compliance officers claimed that the
company had operated under a stay of code provisions and was therefore, ex-
empt front them. , This was proved groundless and admitted by the officials to
be so. Next these same officials claimed they were unable accurately to deter-
mine the amount of restitution due the dismissed workers because the owner of
the plant "Wans In Syria visiting his parents." Thus nearly 200 workers saw the
normal processes of the law held in abeyance to await the return of a code violator
from a parental visit to foreign shores. A month ago he returned, Yet, now
10 months later, there has been constant malingering on the part of both local
and national compliance officials entrusted with the enforcement of the National
Industrial Recovery Act. Meanwhile the employees, jobless and without relief,
are still waiting final settlement of their claims.

SOCIAL CONSEQUENCES NOTED

This factory offered Negro women in Forrest City their only outlet for indus-
trial employnmiit, Even the low weekly wage of a little more than $6 repre-
sented a higher income than is obtainable for Negro women In any occupation il
the city, and a higher income than Is obtainable for most Negro men there. It is
not surprising, therefore, that when employed, the Negro women who worked at
tile Maid-Well Garment Factory were the mainstays of their family income. It
is obvious, however, that such small weekly wages made accumulation of any
substantial savings im)ossible. Thus loss of employment meant two things:
(a) loss to at least 100 /amilics of tile major portion of the family income; (b) the
creation of a need among these families for immediate relief.

Another factor apparent from the materials available is the absolute lack of
Job opportunities for the Negro women displaced from industrial employment in
this case. Of 41 who answered questions as to present employment as of the
last 2 weeks in September 1934, only 16 were employed. Seven of these were
then employed picking cotton on nearby plantations; work which lasted only

INo evidence can be adduced to support this contention for workers at this plant or for Negro wokers
in the Industry. For reasons already noted a study of comparable efficiency could not be made at the
plant became of d!fferenres In equipment of kegro and white workers there. Moreover, the only detailed
smt!y oeimparati ve effiliency of Negro and white workers In the cotton-garment industry shows Negroes
e1jui to whites. See report of Burton E, Oppenheim on Southland Manufacturing Co. noted In tran.
enLTits of hearing on &WSo nd case before National Recovery Administration Board of Industrial Appeal
Oct. 0, 1034,
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a few weeks and which is now ended. The range of pay for these women was
from 60 cents to 75 cents per hundred pounds of cotton, At this rate they
could earn from $3 to $3.50 a -yeek. One of these women reported a wage of
$5.50 a week weighing in cotton as it was picked, but as she stated, she could"only work when the weather was good." Four were employed in domestic
service: One as "cook and maid in a beauty shop" receiving $3.50 for 63 hours'
work a week; one as "nurse, cook, and house cleaner" receiving $3 for 60 hours
of work a week; one as a cook receiving $2 a week; and one as a house cleaner
receiving $1.50 a week and working irregularly. Two had work as family laun-
dresses at $1.50 and $1.75 a week. One worked 22 hours a week in a steam
laundry at $2 a week. One worked 36 hours a week in a cafe at $2.50 a week.
And one was employed as janitress of a lodge hall at $4.50 a month. Except in
the cases noted, the hours worked by these women exceeded 60 a week. Experi-
ence of the writer with many of the workers who did not answer questionnaires,
coupled with information given above is the basis for the statement that prob-
ably an even smaller percentage of those not answering questionnaires have found
gainful employment of any sort. Thus there exists in Forrest City a large num-
ber of Negro women with a needle-trades background and training now indus-
trially stranded in an agricultural community in which there are for them no
job opportunities.

The plight of the families of these workers is made more apparent when infor-
mation on their relief problems is surveyed. Despite the small' family incomes of
most of the families only 6 out of 33 families for whom complete information is
available, have received any relief. Five other families which had no member of
their family employed in any way, reported that they were unable to secure relief.
The highest amount of relief given was to a family of six. The head of this family
was on Work relief at $5.40 a week. This amount was required to serve all the
needs of four adults over 20 years old and two infants under 10, in addition to a
monthly rental of $4.50. Another family of two adult persons received $5.75
monthly, the head of the family being given 27 hours' work a month as a carpenter
at 26 cents an hour. (This is probably a violation of work relief regulations in
that skilled work is required to be paid for at a higher rate than that Indicated.)
An unmarried adult woman, living with another family reported that she received
weekly food orders valued at $2.50. Another woman, whose mother (70 years old)
earned $1.50 weekly stated that she received food orders valued at $3 monthly.
A family of two adults reported receipt of $7.40 in cash monthly, the'head of the
family (64 years old) being employed on work relief. Another family of two
adults reported having received food orders valued at $6.60 from Mach 1 to
September 21. Nothing else was received from relief and there was no memberof the family receiving income from any source during this period. Aside fromthe instances detalled above, no other relief In any form was given to any of the33 familin.Turning o those families which had one or more members of the family em-
ployed, it is een that the highest combined income of an family ws. $2l.60
monthly; and tI 1~west 75 cents weekly. The combined rncomes of onLy 8 of
the 83 families was in excess of $5 a week. The table attached to this study wilL
indicate the occupation and weekly wage of individual wage earners In the families.
In most cases the combined weey incomes in excess of $5 a week are occasioned
by a larger number of wage earners in the family.

There are 23 persons in the 33 families covered b questionnaires. Of these
80 were female and 46 were male. Age and sex distribution was as follows o

indie te Male Female Total

ao aryenrs in th family.
t~ 0 year .............................................I - 2 - t

O2 lta 0 yea" ............................................................ 21 4 O7
All 30yes_- ----- _------------------------- 8 1

Of the 126 persons in these 33 families, 37 were engaged In some form of gain-
ful employment during September; but as has already been noted, at least 7 of
these (enaed in cotton picking) have since become unemployed. Nine families
had no member employed by any private employer. I
' Housing conditions of these families reveal facts of interest. Of the 33 fami-

lies, 6 were buying homes. One single woman lived in a rented apartment of
two rooms with electricity, bath, and lavatory facilities. The family of a
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preacher lived in a parsonage for which no rent was paid. Three families lived
on plantations where houses were furnished by the plantation owner. The
other families lived in rented dwellings of from 2 to 6 rooms, paying rentals of
from J$1.50 to $10 monthly. Most of the homes rented at not less than $8
monthly. None of the homes (except the apartment) had a bath. Only four
of them had electricity. Only seven had inside lavatory facilities. In all
instances a low standard of house facilities is to be noted. In several instances
there is overcrowding. On the basis of personal inspection of many of these
houses, it seems fair to state that rental prices are exorbitant in most cases.

CONCLUSION

There seems little need for writing a conclusion to such stark facts as these.
Forrest City is a town of 4,594 inhabitants of whom 1,967 are Negroes. The
principal source of employment for these Negro citizens has been taken from
them. They are left stranded in an otherwise agricultural community with
little hope of any change of condition. There are no jobs for them in the needle
trade-the type of work to which most of them are accustomed. They have
almost given up hope of ever receiving restitution of thousands of dollars in
back wages justly due them. They know as the result of bitter experience that
they need not look to relief agencies to solve either their immediate problems of
food and fuel for winter, or their ultimate problem of rehabilitation.

That such facts as these confront hundreds of similar Negro communities in
the South there can be no doubt. Nor is there doubt that while such conditions
persist, the new administration can lay no claim to bringing about recovery.

"BLUm EAGLES" AND BLAcr WORKERS

[New Republic, Nov. 14, 1934
On the eve of the code-making process, more than 20 percent of Negro worker.

normally attached to industry were without jobs. Underpgid Negroes were a
burden on prosperity in the South. They constituted 28 percent of the popul*,
tion of the South Atlantic, 26.9 percent of the East South Cextr& and 18.7
percent of the West South Central sections of the country, As long as these
large segments of the southern population remained impoverished and unable to
buy consumers' goods, the South was destined to laq in recovery. Moreover,
even a slight rise in retail prices in southern communities, unaccompanied by a
rise in the wages of Negro workers and the reemployment of at least a portion
of the unemployed Negro Industrial workers, would prove catastrophic, because
their consumption would sink below the starvation level to which it had fallen
in the last 4 years.

Taken aaa.group, Negro industrial workers were helpless to defend themselves
against demands made, especially by representatives of southern industry for
longer hours and lower wages for those occupations, industries, and geographical

visions pf industries in which the predominant labor supply was Negro. Except
for a few exceptional groups, such as the miners of West Virginia or the longshore-
men on the South Atlantic seaboard, they were unorganized and without any
reptle power to bargain collectively. In nearly 600 code hearings fewerhnadzen Negro representatives of organized labor have appeared.
Thus there was little hope of obtaining by any process of collective bargaining

labor conditions better than those prescribed by law in the codes of fair compe-
tition drawn up by the National recovery Administration. What hope there
was lay in the keeping of the Administrator and those to whom he entrusted some
of his powers. The measure of improvement of labor conditions among Negro
workers depended entirely on the amount of betterment created for them under
the codes.

In the face of a problem as grave as has been indicated, officials of the National
Recovery Administration met the appeals of those seeking the integration of
Negroes'into this part of the recovery program with an unpardonable sophistry.
They dealt out technicalities in answer to cries for bread. Rather than face
boldly what any intelligent person was willing to admit to be a highly complex
problem, they engaged In misleading dialectics and pseudoscientific ballyhoo.

The first opportunity for a solution of the problem came in the Cotton Textile
Industry Code, In this industry Negroes had been crowded out of all skilled
occupations and were employed, if at all, in outside crew gangs and as cleaners.
In addition, the wholesale shutting down of plant operations had occasioned wide-
spread unemployment among Negro cotton-textile workers, out of proportion to
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their percentage ratio in the te-tllo industry. The situation faced by these
workers was this: they were wholly' unorganized, they were barred from skilled
occupations, they were the lowest-paid group in the industry, Their only hope
of reemployment was a substantial shortening of hours of work in the occupations
of outside crews and cleaners. Their only possibility of greater buying power
lay in an increase of the wage rates in these occupations.

The code, as effective on July 17, 1933, made no provisions for reduction of
hour or increase inwages oftoutside crews and cleaners. It was not until January
1, IW34, that any consideration was given to those occnpational groups into which
practically all of the Negro workers fell. Meanwhile, tbe price of flour, cornmeal,
lard, and other like commodities sold at company-owned stores increased by an
average of 30 percent. The group most in need of consideration was put off to
the last.

January 1, 1934, was set by the President as the date when the cotton-textile
industry should propose a wage-and-hour scale for these exempted classes, The
repeated assurances of Na tional Recovery Administration officials that every act
would be done in a "goldfish bowl" led to the belief that these scales would be
made the subject of a public hearing, at which time evidence of conditions among
these workers could be presented. Those who held this belief were mistaken.
Without public hearing, without affording the opportunity to labor representatives
to present data of this Issue, the National Recovery Administration issued an
Executive order creating scales which provided that outside crews and cleaners
should get 75 percent of the minimum wage already set and should work 4 hours
In excess of the maximum weekly how scale then in operation. Thus for the
group that contained the largest proportionate number of unemployed, the
reduction in hours was materially less than for those groups where the proportion
of unemployed to employed in the industry was less. Also this group, which
has suffered starvation wages 6 months longer than any other class, which was
being paid a rate much lower than that paid to any other group, and to whpm
the established minimum wage-because of inadequacy or nonexistence of col-
lective-bargaining power-meant the maximum wage to be received, the Execu,
tive order provided a subnormal wage.

Now the reasoning of high officials of the National Recovery Administration
ran something like this: Negroes were not alone affected, for all outside crewmen
and cleaners were treated in the same fashion; further, the labor provisions estab-
lished by the Executive order of January 1 marked a substantial improvement
in the wage rates and hourly maxima for these classes. There was a half-truth
in all this. Those white workers so unfortunate as to be in the exempted classes
were affected in the same way as the Negro workers. But for them there was
also the- twofold opportunity of escape into a better paid occupation, and im-
provement of conditions through collective bargaining. For the Negro textile
worker neither -of these was even a bare possibility. Moreover, the brunt of the
discrimination, while not cast in terms of race, was none the less borne by Negroes.
It was true also that the $9-a-week minimum did mean an increase in the wages
obtaining in some mills. For others-especially those employing Negroes in
large numbers, as the four Cone Mill units near Greensboro, N. 0.-this mini-
mum was actually less than the minimum existing during the worst period of
the depression. Even on the basis of a weighted average of the wages of this
group of workers in the industry before and after the Executive order tpok
effect, it is doubtful if any substantial wage increase could be demonstrated.
And, furthermore, when the upward surge of commodity prices in company
stores is considered, wage increases in terms of increased buying power amounted
to practically nothing. If National Recovery Administration officials did not
know this to be the economic consequence of the "secret" Executive order,
It was because they had been unwilling to listen to positive proof of these
facts at a public hearing.

The Cotton Textile Code served as a precedent for the remainder of the textile
industries. Thus the unfavorable conditions established for Negro labor in
that code were used to the disadvantage of an additional 20,000 Negro workers
In other branches of the textile industry. The device of singling out for differ-
ential treatment those occupations in which Negro workers predominated was
used to the advantage of the employer group in more than 30 other codes of
fair competition where such a method could be successfully employed.

It is only when the varying geographical differentials of a number of codes are
analyzed that the argument In terms of cost-of-living difference used in support
of them is shown to have no bearing. If cost of living accounts for a differential
of 2 or 3 cents ad hour in one industry, why is there a differential of from 17 to
30 cents an hour in other industries? If low prices in Delaware occasion low-
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wage rates in the Fertilizer Industry Code, why I it that those same lw prices
are not used to place Delaware in the category of "South" in codes for other
industries? The basic reason for these inconsistencies can be found in the occu-
pational figures for these industries. Wherever the predominant labor supply of
a geographical section is Negro, that section is called "South" and given the
lowest waie rate. Thus, the 'economic Mason-Dixon line" has a way of
extending itself to prevent Negro workers from receiving high wage minima.
Moreover, admission that the presence of Negroes in an area occasions a lower
wage rate for tha area has been openly made by proponents of the North-South
differential in dimerous code hearings; The attempt of the National Recovery
Administration economists to attribute the differential to variances in cost of
living between the two regions is the sheerest casuistry.

That the geographical differentials are based on inefficiency of industrial
workers in the South-and by this is meant inefficiency of Negro workers-Is a
reason seldom expressed by a well behaved National Recovery Administration
economist, but one that is uppermost in his mind. Although unsupported by
any single, respectable piece of research, j,& ough controverted at least in
part by studies of reputable eoono-, s in National Recovery
Administration circles the hat Negro labor inhe is less efficient.
They have been shown o wages breed low efltclene that the whole
theory of the National very Administration is not to grade rkers on the
basis of efficiency, but establish, a nWmum-wage rate 'f Il workers,
regardless of the is t ency. t ntinue their dis nination.

Numerous other devices ar ri workers inro w-wage
,gwuPs. lSbiie b s proiido ra Onse , to paid Jn 129. Those
who were paid i ot 12 giveft 10 cents hour
more than thos ho receiv less tha that in 192 This "eo omic
grandfather c as' enables Y, Ito work 0 cents an our
more for doin he same work in the alitkthan pai Negro wo ers,
simply becau Negroes are certain t e revived less an t standard e
in 199. Oth codes pro ide for a nt e incre wage for ne
15, 1933. In he Hotel Negro lib a in man otels the Soutl re-%
ceived a 20- cent i o sal roat , hite clerk re-
ceived a2- cent in on Ies of $ a $100 a month. Again, a
provision in a e codes lowed t rcentage of the employgenerathy 1 minimum. Thus lt isgnerally l ou of -may p 80 percent ft~c miiu.Thsti
possible to sin out Negr w ers for abusi- t--

Not only has he format ' 'iof codes left hngg through which nea y all
the benefits tha hould go to Negro wo hav med to U, but tl com-
pliance machine has been so con d a s reed to deny t Negro
workers in the Soi any guaran!e whatsoever of eq it e treatment,' In the
beginning, enforcem t of the cod , ce in the Inds of local ipliance
boards made up of in ers of chambers o i erce, many of who ere them-
selves code violators. ere was no guarantee that the individ making the
complaint would be pro d from discharge. In one case a nployer in the
cotton-garment industry in "ansas fired 194 Negro girls use he could not
find out the name of the person '*i complained of hi g only $6.16 a week
Instead of the code minimum of $12. Ysihe era have not received any
of their back pay and there has been no action taken by the National Recovery
Administration against the employer.

In recent months, compliance has been placed in the hands of paid employees
of the National Recovery Administration. This has done little to correct loose
enforcement of the codes so far as Negroes are concerned. A complaint was sent
in against a fertilizer plant. The complainant was a Negro who got 10 cents an
hour instead of 25 cents, who worked 78 hours a week instead of 40 provided by
the code. An investigator from the National Recovery Administration visited
the city where he lived and had him come to the lobby of a white hotel, where
Negroes were not allowed. The man came in overalls. Then, in the lobby of
the hotel, in the presence of strangers, the National Recovery Administrator
investigator proceeded to question the complainant. Obviously, the man was
not free to give testimony. The investigator reported the case closed and gave
the company a clean bill of health. The complainant lost his job.

There are thousands of such cases throughout the South. It is uselsss to com-
plain. Nothing is ever done. But certainly National Recovery Administration
officials cannot plead ignorance of these cases. Nearly every week for over a
year, Negro organizations have asked that qualified Negroes be appointed to
positions in the rational Recovery Administration in an effort to adjust the
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difficulties faced by Negro workers. Up to last May no Negro had been appointed
above the rank of messenger xcept for one Negro woman who was speedily dis-
missed on the ground that there was nothing for her to do. Constant pressure
finally produced the appointment of Dr, Abram Harris to the Consumers' Ad-
visory Board. Dr. Harris resigned! i ,k disgust September 10.

Negro industrial workers had 6,o right to hope that their already inferior
economic status would not be aggravated by the National Recovery Administra-
tion. There is not a section of the country where Negroes have not suffered
because of the Blue Eagle. That bird has become for them a black hawk, a
predatory bird which makes prices go up but not their wages, which makes them
lose their jobs, which weakens their economic position. To them the National
Recovery Administration has but one meaning: "Negroes Ruined Again."
They see the growth of a trade-union movement in the hands of the American
Federation of Labor-a movement which discriminates against them and drives
them out of skilled jobs. They see southern employers arrogantly thumbing
their noses at National Recovery Administration compliance machinery an
declaring that they won't pay Negroes code wages. As one Negro said, "Before
the Blue Eagle we was just one-half living, but now we is only one-third
living." JOHN P. DAVIS.

Senator KING. The hearing will recess until tomorrow morning at
10 o'clock.

(Whereupon, at 3:50 p. m., the hearing was recessed until 10 a. m.,
Wednesday, Apr. 17, 1935.)


