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CONSOLIDATION AND CODIFICATION OF THE INTERNAL-
REVENUE LAWS

MONDAY, JANUARY 30, 1989

 pasownanm: W NITED STATES SENATE,
e OompiTrEE ON FINANCE
Pl &y, Washington, D.cC

The compittee met in excoutive session, p nt to call, at 10:30
a. m, in g8ora 312, Senate Qffice. Building, Sefintor Pat Harrison
(chairmafi) presiding. . . Y

Jbill (H. R. 2762) a fow days

The £rAIRMAN, Mo House passed g

¢ the internal rayenue laws of

o, gl aot to cofsnlidafe andyc
the United States,, Th .0l'%he Jo f‘&!ommit on Internal
Revéhue Taxation, thé Y Departmgnt,fand the Départment of
" Jusffce have been worifi g on? this Jatteh a good while} The Joint
Cogamittee on Internal’ Revenua Taxptifn disdhissed the thatter at its
las§imeeting, 58" this mornilig alled forthe purpose
of of nsiderm@,tl}i '

ing -
8 Houpe Bilfs & ™. ¢
? xplaiyoifjhiltter briefly to us?;
oS M )?l

)

[r. Stam, %nll y
STAYEMENT QF OOLIN'F, S#AM/ #"OF_STAFF, JOINT OOM.
' MITYER ON INTEANAL REVENUE/TAXATEON

1 A

Mr, ®ram. Mr. Chaiffnan afid genbleméh of the fommittee, this
code is result ofabout 10 Years’ Wérk by thedtaff of the Joint
CommitteBign Taxation with"th8 cooperation of th#f Treasury Depart~

ment and the Department of Justice. Wae,&tarted this code in
1030, and at tHag time our instructions w, collect all the inter-
nal-revenue laws iminate fro internal-revenue laws so
collected those expressly s en we collected all the internal-

revenue laws whicgl were temporary in character or which have become
obsolete. We prepared two volumes of the obsolete and the tem-
porary laws,

After we did that, then we had conferences with the Treasury
De%nrtment and other departments, for the purpose of being sure that
nothing was omitted from the code. Then in 1930 we published the
first edition of the code. That was published for the purpose of
invitinq‘ serutinity to see whethor there were any errors. In 1032
Xetpufbi !ifahzed a new edition of this code. That ¢ontained the Revenue

cto . : ‘ , . :

In 1033 the Committee on Revision of Laws of the House accepted
in its entirety this title that we published and substituted it for title 26
of the United States Code. So oitr title has been in the United States




2 CONSOLIDATE AND CODIFY INTERNAL REVENUR LAWS

Last year, at the request of the chairman of the Joint Committee on
Internal Rovenue Taxation, and also at the request of Dr. Magill,
who was then Under Sacretugy of the Treasury, wo engaged in a further
bringmg of this code up to date to include legislation passed since its
first publication.

A subcommittee of the Committee on Ways and Means at that
time voted to have the odition we published last year onacted into
absolute law at that time. The difliculty, though, about doing it at
that time was that the Revenue Act of 1038 was in the mill and it was
thought best to lot the mattoer qn ovor until this session and incorporate
tho 1038 aot into the code, which we have done. The Iouse has {usb
passed this codo with the incorporation of the 1938 revonue law in it,

The main features about the code are that it does not change the
existing law at all, It does not interfere with any pondin(l; litigation of
any kind, it merely states the oxisting law that you would app iy today
if you had a tax transaction. If you wanted to find out your income-
ta?i liability, say, for the yoar 1939, you would find the law right in the
code,

Senator Warsu. Did the joint committee of the House and Senate
oxamine the codo for the l;urposo of detormining themsclves whothor
to make any change or not

Mr. Stanm. The joint committee took this mattor uy———l think you
wero out when Sonator Harrison spoke about that—at the lnst meoting
and discussed it at that time, .

The Cuairuan, We did not go, Senator, into all the ramifications

in regard to this codification; we had to leave that to the experts on
the staff, becauso it is quite a voluminous document as you seo, but
tho staff of the joint committeo has collaborated with tho experts of
tho Treasury and with the experts of the Department of Justico. We
have sot to rely upon them, and they state to us that the work has
been done very carefully and that thoy feel it is correct.
Senator WaLsu. The point I wanted to make was that the officials
of the Treasury have mado the comparisons botween the existing law
and this code, and they all are agreed that there are no changes in the
fundamental law.

Mr, Sram, That is ri?ht. This has been passed on and agreed to
by all of the partics reviewing it. Of course, the code is prospective
in its oporation, it is not retroactive, and thorefore if any orrors should
devolop—we have taken overy precaution to prevent any errors from
appearing in_the code, but if any errors should appear, the Congress

can correct them by logislation,
The Cuairman, Mr. Stam, explain to us about the pending cases

in the courts to which you alluded. .
Mr, Stam. Well, if somebody has a suit pending in the court in
regard to an internal-revenue matter, that suit will continue under
the Statutes at Largo, ns they exist, The codo does not interfere with
thoso suits, It is onfy when the suit is brought aftor the enactment
of tho act that they are compelled to uso the codo.
. Sopator, Warss, And after a taxpayor takes action on the law as
set forth in ¢his codds w0 . . L.

Mr, Stam. That is right, e -
Senator Vanpenpera, You said something about eliminating obso.

loto sections of the law, Will you explain what you meant by that?

e

i
{
1
1
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Mr. Sram. The revised statutes wero onacted in 1873—that has
been the last timo we have had any code which can bo recognized as
absolute law. Since that timo thore have been published about
35 additional volumes of the Statutes at Large, Tho intornal-revenuo
laws are found in approprintion acts and in all sorts of general acts,
and they all had to be colleeted. Some of them would not apply to
any of the current taxes, That is what I mean by the obsolete matters
that wo havo eliminated.

Tho Cuairman. Givo us an illustration, Mr. Stam.

Mr, Stam, I think they used to have & provision in the 1808 act
about a dooumont could not be admitted as evidence in court until
it bore an intornal revenue stnm?’ showing that the tax had been
paid. Now that section has nover been specifically repealed, although
the Suprome Court in a cnse handed down about 1918, 1 beliove,
held that this provision had no application to the present stamp tax
laws. Thorofore the provision was obsolote and could not be n{:plied
any longer, you sce, to current taxes. We ran across a number of
situntions ke that.

Sonator Warsu. Are theso obsolete laws just dropped out of the
codification or aro they repeated?

Mr. Stam. They aro merely dmpEed from the codification. In
tho onacting clause of this code, to tnke earo of tho possibility, which
I think is very remote, because we have fgono through the thing very
carefully, but to take caro of the possibility that some old law might
be omitted wo only ropeal those provisions which are codified in the
codoitself. Those that are not in the code are not repealed, and those
that do not relato exclusively to internal revenue are not repealed.

Senator Warsu, But you have included overything in the code
that should be in there?

Mr, Stanm. Wo cortainly have gone through the laws and made
ovory offort to do so. .

The Cuammay, Is thero something elso now you desiro to tell us?
The House voted practically unanimously for this bill, did it not?

Mr, Stam. The Ways and Means Committeo reported the code
out unanimously; there was no dissont. When it got on the floor
there woro 16 votos against.

Sonator VANDENBERG. On what theory? What was the complaint?

Mr. Stam. The only theory that was advanced was tlie samo theor
that was advanced when tho revised statutes of 1873 were enacted.
Somebody had the idea that thero might be & possibility of error, and
of courso, a8 I say, if there is, wo can corrcet it by legislation, If we
do not make this code absolute law we'will still let this mass of internal
rovonue logislation acoumulato as it has sinco 1873, and it will make it
vo;(y diffioult for nnabocly to tell oxaotlr what tho law is.

ho Cuatrman. One of the objects is this—simplification, so that
lawyers and poople can understand it better and handle it more
officiently.

Sonator VANDENBERG. Lawyers, not peoplo.

Sonator Wausi, It is in the puf)lin intorest, in other words,

Mr. Sran, Ono of the main fontures about this code is the arrange-
mont. Wo have gone through every chapter and we have arranged

. tha tax provisions right at the beginning, so you can open the chaptor

and iminudiatoly tell what tho rato of taxes is, and you can immediately
toll who the taxpayor is who is'lidble for the taxes, who files the return.

.
e,

e,
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All those things aro grouped togother at the boginning of the chapter,

The CuamumaN, The last time the internal revenue acts were
codified was in 1873?

Mr, Stam. The revised statutes of 1873,

Senator Georag, That was a general revision of all statutes.

The Cuairman, Was that a gonoral revision of all statutes?

Mr. Stanm. Yes, Senator,

The Cuamman. Of course, this applies only to the revenue laws.

Mr. Sram, This applies oniy to the rovenue laws, and only to pro-
visions relating exclusively to internal revenue,

The Cuamrman, Had that ever been done before?

Mr, Stasm. That has never been done hefore. The iden was that if
l\;ou could get one of these titles enacted instead of bringing up a whole

ody of Fedoral laws thero would be much less chance for error than
trying to come out with the whole body of Foderal laws, as was done
in 1924 with the United States Code.
Sonator Grorar. Any black-letter type hore is not part of the aot
under the enacting clause?

Mr, Stam. The cross-roferences aro in the small type.

Senator Grorar. You know what I mean by black lettor. Some-
Smet?,iin arranging the code, something is put at the top to explain

10 thing.

Mr. Stam. Wo have nothing of that sort in this code.

Sonator Georae. If you have any in here, they are not made
part of the law?

Mr, Stam. That is right.

Senator Gronak, By vegrouping these statutes you are guarding
against any legislative intent or purpose by that act to change the
oxisting law? .

Mr. Stam. That is right.

Sonator Gronar. While this purports to bo a codification of all the
revonue acts by tho clause—the goneral laws and parts of such other
special laws, and so forth, s rolate oxclusively to internal revenue
mattors—you have safoguarded an ?osslblo omission by providing
in this adopting act that it is applicable to only the laws and parts
of laws codified horein?

Mr, Sram. That is right.

Senator Gronax. So that any omitted law would still romain the
law: would it not?

Mr. Stan. That is true.
Senator Gronak. I think that ought to appear in the record, If it

were aceldentally or inadvertently omitted it would still be the law.
Mr. Stam. Wo can put that in the committeo roport.
The Cuamman, The Undor Seorotary of the Treasury, Mr, Hunes,
is hore. Wil fyou glve us the viewpoint of the Tronsury concerning
“l

this matter, Mr. Hanes?

STATEMENT OF HON. JOHN W. HANES, UNDER SECRETARY OF
THE TREASURY, TREASURY DEPARTMENT

Mr. Hanes, Mr, Chairman, and gentlemon of the committee, I
think, Mr. Chairman, the position of the Trensury concorning the
onaotment of the Intornal Revenue Codo is about as follows: Somo
time in July, just aftor I had gone to work for the Treasury, Mr.
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Mugill, who was then Under Secretary of the Treasury, tulked to me
nbout the proposed enactment of the Internal Revenue Code. 1 am.
not nuem{)tim\ to s|lwnk for Mr. Magill, but Ttdo think it is fuir to
say that Mr. Magill, as a lawyer, recognized the dangers inheront
in"such codification, but that the practiqul advantages to bo gained
thereby were such as to weigh heavily in favor of its ennctment.
Socretury .\lm}wntlmu and I are in agreoment that the codification
of the intermal revenuo laws cannot fail to bhe useful sinco it puts
into rveadily necessible and convenient. form a multitude of diverse
and seattered enactments, which would be helpful to public officinls,.
lawyers, accountants, and taxpayers alike. It is fair to say to the
committee, howover, that there oxists some difference of opinion in.
tho legal staff of the Treasury. Mr, Oliphant, just prior to his sad
and untimely death, took the viewpoint which I think could be stated
nbout as follows: That substantially all the useful and practical
objectives which I have mentioned nbove would be attained by the
enactment of this code not as an absolute law but as prima facie
evidenco of the lnw, and at the same time not he inviting the danger
of numerous errors which have characterized previous attempts at
comprohensive codifiention. 1 want to place before the committeo
this opinion for its considoration..

An early objection, [ have been informed, was that the ennctiment;
of the code would result in disadvantages to the Department of
Internal Revenue on necount of enses now hefore the courts on
wevious tax laws. This objection, T am pevised by Mr, Stam, has
een oliminated.  So, as far as 1 can:loan, the only remaining o‘)jcc-
tion is on account of tho fallibility of the mpst expert. draftsmen and
the inovitnhilitf of errors in any work ns complicated as that which
is naw. bofore .the .committoo, Fox the .information of the committee
I wish. to. suy. that,.counsel for thp Joint Committee of Congress on
Internal Revenue Taxation has bepp most copporative with counsel
for . tho. ‘Trousury..; Our. logal stafl- has submitted three separato
reports of errors l‘mm(lund it is. my;undemtanding that corrections
haye been mule accordingly in the draft now.before you,

“Tho. Cpaanman, Is that true, M Stam, that the corrections have
bean made?i i T
. Mri Sran. i Corrections have beon made and agreements reached on

allpointsa v o o
& Mpr. Hanes, Kinally Liwould stutq the Treasury’s position to be that
if. your;committeo, balancing all thq practienl convenionces ngainst
such objections ag have beon raised from time to time, recommends
tn. the. Cangress the cnagtmont of. the internal revenue code into nbgo-
Iyte law tho: Txeagury will have no objection.
. Sonator, Yannennura. . You referred to the fact that thore were
numeronaieryons; in, pravious codifieations, That experionce ought to
mean smuot,h.ing..‘ Were thore numerous errors in this codifieation?
o M, STAQ;; Gan Lanswor you thero?

Senator VaNpENuERG, Yes.
aMe S1an. When, the Revised Statutes were ennoted in 1873 they
f“‘ through (.lu'ea;s;lp{ﬂonmntnl acts correcting certain orrors in the
tevised - Stntutes, and of course there wero errors discovered, but
they worgicorracted by subsequent legislation, and of course the
Revised , Stututes were the Rovised Statutes of the entire body of
Fadoral law,while this code merely codifies the internal revenue laws,

124801 40w 2
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8o the danger of error in the case of the internal revenue laws is not
quite as great as in the case of codifying all the Foderal laws.

Senator (Irorae. How many volumes of the original Revised
Statutes?

Mr. Stam. There wore 17 volumes of the Statutes at Large incor-
porated into the one volume of tho Revised Statutes published in
1873. Of coursoe, if we had not had the Rovised Statutes, even con-
ceding the Rovised Statutes had orrors, we would have been compelled
to go back to the days of George Wnshington even today to find
out what our laws are.

Senator Vanpensera. What would you say in regard to Mr,
Oliphant’s suggestion, instead of making this an absolute law that it
be made the prima facie evidence of the law? \

Mr. Stam. Making a code prima facie law has cortuin disndvantages.
For example, if you have a law case in court Srou cannot go into court
and absolutely rely on the code, you have got to examine all tho stat-
utes which are cited to support the language in the code, and thorefore
you have to make the search of all the Statutes at Large to determine
what the law is. Now this codo gives us a new starting point begin-
ning with January 1, 1039, so that you only have to look up the law
on that date, plus the subsequent amendmonts made by subsequent
logislation.

Senator Rancrirrr, Would it be conclusive? I undorstand if thore
are any statutes left out by error they would still bo in force. If that
is the case, would it all be prima facie?

Mr. Stam. Only as to the omitted statutes.

a«’anutor Rapcrirre. I moan do you know whether there is one or
no
Mr. Stam. Our resoarch would indicate there are no omissions.

Senator Rapcuirre. I can see where it would be prima facie, but
at the same timo if you can still introduce evidence to show that
statutes are in existence that you have not included hore that would
upK/lrv in every instance, theoretically speaking.

r. Stam. In every code that has beon onacted, as far as we have
been able to determine, the Position has always beon that if there is
an omission of any statute—in other words, if the statute is not in the
code—then you can come forward and show the statute, but that does
not prevent the code from being made absolute law. The advan.
tage of making the code absoluto law is that the Congress can amend
it with subsequent logislation. In other words, YO“ tako our income-
tax law—suppose we put through income-tax legislation this year,
instead of rewriting our entiro Income-tax title, like wo have dono
many timos and brought before the committee & whole body of law
which has not been changed for some time except in some fow respeots,
we can just amend a particular section of the income-tax title that we
want to amend without opening up the entire income-tax title.
That is one of the great advantages of having the codo enacted into
absolute law.

The CuairmMan, May 1 ask you, Mr. Hanes, what would be yotr
opinion if this were made prima facie evidence, as was suggosted?

hich would you profer, prima facie evidence or absolute law

Mr. Hangs. Practicall:i/ speaking, Senator, I should say it would be
better to have it enacted into absolute law, because it seems to meo
there would be more confusion after this thi'ng was onaoted as prima

|
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facio gvidence of the law than it is at the l)rosont time, and you know
thoroe is plenty of confusion ut the presont time,

The Cuamman, Is there anything else you desire to say?

Mr. Hanes. There is nothing else that we havo, sir.

The Cramman. Mr, Morris.  Mr. Morris represents the Depart-
ment of Justice concerning this matter.

STATEMENT OF HON. JAMES W. MORRIS, ASSISTANT ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE

Mr. Monnis. Mr. Chainnan, the gentlemen of the committee,
I have been asked to state the view of the Department of Justice on
the proposed codification. Being Assistant Attorney General in
chargoe of the Tax Division, wo naturally are very much interested in
what seems to make for the simplicity and clavity of the statement of

the law. .

Our concern primarily, as you gontlemen can well understand, is
with the procedural provisions and that Imrt of the code which relates
to the litigation of cnses. We feel, as I am sure you gentlemen do,
that the Treasury Departmont is the one charged primarily with the

mattors of substantitive statutory enactment.
I was asked to stato our view in this mattor when the subcommittee

had l)ropnrod this roport., I think I can state our view, it T may, by
reading the lottor that I wrote to Mr. Doughton, then chairman of the
oint committee, under dato of January 18, 1038. I wrote to Mr.

Doughton as follows:

My Dranr Conaressman DouvanroN: Iam in receipt of your letter of January
18, 1038, roquosting tho views of this office rolative to the proposed codification
of tntornal-rovenue lawe and tho onactmont of such codification Into law. In
your lottor you quoto tho atatoment contained in tho report of tho subcommittoe
of the Committeo on Ways and Moans of January 14, 1039, dealing with this

proposal.

'lql% Tax Divislon of the Dopartment of Justige, in the performanco of its
funotion of handling revonue litigation, has heon Impressed with the neced of a
codification of tho revenucs laws which will bo recognized as the law rather than
as bolng morely prima facle ovidonco thereof. Wo boliove that much confusion
oxists by roason of tho number of revonuo acts, containing in many Instances
tho same basle provisions, to which reforence must bo made in tho handling of
cases arising under tho various acts. This confusion constitutes a burden for
courta and counsel alike.

Also, sovoeral of those statutory provisions were amended by Executive ordor,
8inco tho ohanges thus made have not ag ared on tho faco of tho statutes, it
has beon nocessary to rofer to tho Excoutive order to ascortain the nature and
oxtont of those changes, I am glad to soo that this situation has boen taken care

of, It will also be \ol?lul and lessen confusion,
s offico that tho onaotimont of a codification of the revenue

It is tho cﬂ)lnlon of th
statutos will bo a dofinite step toward olarity, oortalnt(, and simpliofty, Such
“afn"ﬂiﬂ““‘i’}l »}vll{l ll)rlng tho substantive and procedural provisions together and
w most helpful.

In dolnﬁ this \‘:lork I fool that the ataff of the joint comnitteo has made a valu.
able contribution k{ tho tax law which will be a siibstantlal ald to this diviston
in the handling of litigation involving Federal revenue,

Very truly yours,
James W, Mornis,
Assistant Attorney General,
Sonator VaNpeENBERG. You reforred several times to Executive

orders.
Mr. Mornis, I should like to explain that, if I may, Senator, You

gentlemen recall that under the provisions of the law that authorized
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the President.to.make certain consolidations and transfors of work in
the executive departments.there was an Executive order nude by the
President which, nccording to the terms.of the net that anthorized it,
hud to be and was submitted to Congress. [t wis not to-become
offective until it hud been so submitted, nud had awnited any possible
congressionul nction that the Congress might, in its judgment, have
taken. 'This had the effect of transferring, for instunce, the handling
of tax litigution, from the method that was previously used in handling
it, by the Treasury Department to the Department of Justice, That
was, you may understand, the ocension for the crention in the Depart-
ment of Justice of the Tax Division. That work theretofore had been
handled by both Departments aud in several divisions of ench. Now
in order. that the committee may not be under any misapprehonsion
about the matter that Mr. Hanes has alluded to, it might be worth
while for me to read o lettor thut [ sent to Mr. Oliphant under date
of Febraary 9, 1038,

Senator  VANpENBERG. Before you leave the Executive order
business, does this codifieation put into permanent statute law any
mere Executive orders issued h‘)(' the Presidont?

Mr. Morris. 1 do not think that is a mere Exccutive order. I
think that has been sanctioned, it was nuthorized by and sanctioned
by the Congress, I might say this, beenuse I noticed in the debuates
on the floor of the House some Pnint was mado of that, that it might
affect pending litigations relating to any Executive order. I am,
frnnkl'v not advised of any pending litigntion that it does affect, hut
I would not undertake to say that there is not any. .1 consider the
snving clause here as to pending litigntion would be ample protection
in respect to that, Cun you supplement anything to that, Mr. Stam?

“Mr. Svam. | might say ns to that, Senator, these Execntive orders
were only those Excentivo'orders which beeamedaw by act of Congross.
I monh the'law pravided that if Congross did not change those orders
within uco‘rtniu‘timo,‘tho;i,bocnmo law. o o
- Senator VANDENBERG. . This-does not menn the multitude of Kxeou-
tive orders that we know of under the emergoney set-up? i

MiCMottils, Kap it anlg alludés to those, kind of Executive ordars
that, . ware madg Pumtm’nt, g, net of C-‘ongres,s,mid wer'g subiitted to
the Congress fon its.npproval or disapproval, if they, chose to net.

Senator Bainey, Mr. Chairman, would you minil un: intcérruption
herd inf ofder thiit 1 oy higke o suggestion? -

The Cuatnman,. Cerfalitly; Seuutor,, L

Senator Bamsy.. Yousturh hore to the reponl and auviug‘s provisions
in section 4, you suy “excopt nh‘vmvidml in section 8.”  Now. turming
to sdotialy. b, T'¥ojbss. ta epnjdiy an ‘wihendmiout at the, und of sdc-
tion' 8 i fhose. wordg: . L. L ey
andl If thore o conflict tho uriginal T’t shall he in offect notwithistanding this ot
and Rl;iéll'_hb‘ controllitigs ‘and, uhy aeb 'pot lirought f%rwnrtl it sliall have hden
shovn' that 1618 applicable shall ho ‘h full fored and bifect nutwithstanding it doos
not appoar in this codifioation. - * V7o 1 T “.';“ '," S

Now,: that would. allow for all orrors that you might muke,
tho nm{shions‘,"a’nd yet it would not intorfere with that code,
You sa; '»’nb‘)“t' th&b? IR R TIY AT NIRRT ’

Mr. Monnis. My observation on that, Senator, would bo this;
it. would dla. just,ug. you sayj it woulgl, obvinte. ay gossibiliw' of uny
inndvortont, oripr, .uﬁnd !an ng that. virtue it, wmll.}ra!) s0 have the. vice
of not being a codification,

I .

"and all
Vhat do
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Senator BaiLey. Yes; it would ho a codification,

Mr, Mornis. Sir?

Senator BaiLey, I have been through codifications before. In
an{ codification you are liable to make omissions.

Mr., Mornis. There is no doubt about that.

Senator Baruey. You are liable to got your phrases wrong, you are
lable to got €vour matter a little mixed, some conflict in transferring
from ono section to another. All this would do would be to put the
lawyers to the ]IJOint of making an inq]l‘lh-y in a close case, as to the
former act. I think that is the rule. The ‘nwyor is put on his guard.

Mr. Stam. It would force the lawyer to go back and investigate
all the statutes to see what the original text was. That is what we
aro trying to climinate. We are trying to got a new starting point,
begmning with the effective date of the code. )

onator BaiLey. If you do not do what I am suggesting then we are
put to the point of running the risk of allowing the Treasury and our
oxperts to put a code together which amounts to primary legislation,
If we are going to do that, I ask that we havo n committeo appointed
to roview the whole volume and check it, and that is a year’s job.
This little suving clause would not do you much harm. It might raise
some questions in the courts. If the question is raised, Congross
would be out of session more than 7 months every year, not likely
moro than 6, where we could correct it. [ just offer it as a suggestion
in your discussion,

Mr. Monrmis. My commeont on thut would he this: I feol that thero
has boon a very diligent offort made to detect any possible variances
by men that are oxtremely well qualified to make that survey and
study. Isgouk now of the joint committen, a committeo of Congress
and its staff. It is reinforced by the very caroful consideration and:
oxamination by attorneys in the Troasury Dopartment, and it has
been supplomented by examination with respect to points involving
litigation or procedure by our Dogmrunont. Now I would not for
1 minuto be so naive as to say that precluded any possibility of
inndvortent orror. I do think it has been reduced to a reasonable
minimum, and possibly any disorepancy that might exist would not
bo developed by further examinatioh or without litigation that might
ariso, Exporionco shows us that thoro might possibly be some chango,
but I do think, and of course I am rather timorous in my suggestion
as to what ought to bo done because you gentlomen are far moro com-
potont to sy than I am, I do think that thore is an advantage in having
a now point of doparture fromn which any changes that, in your judg-
ment, should be made, or corroctions, if you please, can be made, and
I undorstood that to bo the aim and objective of this offort,

Sonator CrLark., Granted that what you say is true, that there
has been o dilligent offort made to codify the law by extremoly com.

etont committoos, novertheless so far as this committeo of Congross
8 concerned, and as far as Congroess itself is concorned, unless such a
saving clauso as Senator Bailey suggests bo put in we are simply tak-
ing, sight unseen, the offorts of this codification hore.

Tr. Monnis. 1 do not understand it that way, Senator, I rather
look upon the work of the joint committee on taxation as being the
ageney and instrumontality of your committee. That is tho view I
have taken of it.

Senator BarLey, Our rule has been to refor these matters to the
committee and then read them section by soction in order that cach
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mombor may pass on ench section. In this instance it is not proposed
that we do that, it is not insisted that we shall, but it is important
that wo shall not permit, by inadvertence, any act to be omitted.
That is all I am driving at.

Senator Georae. If I may make a suggestion, I do not think there
would be any omission of any act, or any provision of the revenue
laws would be repealed or affected by the adoption of this code, so
far as the actual omissions are concerned.

Mr, Stan. It is only repealed to the extent included therein.

Senator Qeorge. I think that would be the rule anyway. It

onorally has been the rule applied by the courts to codification of the
aw, even under onacting statutes similar to this or strongor than this,
but with res?cct to changes in codifications, as Senator Bailoy has
pointed out thoro in his suggested amendment, that would not be tho

rulo, of course.
Senator BaiLey. Sonator, observe section 4 [reading):

in turtheranco of that purposo, all such laws and parts of laws codified hereln, to
the extent thoy relato oxclusively to internal revenue, are repealed, offcotive
excopt as provided in scction 8, on tho day following the date of the onaotnmni

of this act,

Mr. Stam. “Codified horein.”

Sonator BaiLey, “Of laws codified herein,”

Mr. Stam. That is right.

Senator Bamey, You mnfr codify some law we pass and inad-
vortently it would not be the same phrase, but tho law would be
codified novertholess.

Mr. Stam. Parts of the law.

Senator BaiLey. You might codify a law or parts of the law and
loave out a word that was very important. You might leave out a
figure that was very important. It would be ropealed under that
seotion 4 which I have }ust read. You agreo with moe about that,
don't you?

Mr, Morris. Yes; I do.
Mr. Stan. If there is an error I think it is botter to absolutely

roly on the code and then have Congress b{; n susbequent aot, correot
tho mistake. I do not think there would bo any trouble gotting tho
Congress to correct an error,

Senator BaiLey. Congress might correct & mistake, might make it
retronotive, and thero would be somo embarrassment. ‘The liability
would acerue after January 2, and under this code the right would
ariso upon this codification not upon the former law if it was loft out
or if it was improperly printed.

Mr. Stam. 1 might make this statement on that point, that that
was the same objection that was made when tho revised statutes wore
enacted in 1873, and it was pointed out by Sonator Carpentor on tho
floor of the Senate at that time, that thero might bo orrors, as there
were subsequently shown to be, in thosoe revised statutes, but he pointed
out that that can be corrected easily onough by legislation,

Senator BaiLey. But then you would have to make the correotion
retroactive,

Mr. Stam. That is right; but the great benofit of enacting the code
is that it gives us a starting point beyond which we do not have to 50*
we ean rocy on it from that timo us the law. Now, if o mistake did
develop, Congress could correct that by subsequent iogislntion. and it

\

b
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seoms to mo it would be much bettor to have that done than to still
have the person go back and wade all through the old statutes to find
out whother this particular codification had changed the law.

Senator BaiLky, Let us got the picture in mind, My right arises
on January 2 in a tax matter and I go into court aftor Congross
udiourna, say, in July, then the court has to pass upon the right and
doetormine the law on the basis of the code thon in offect, and the
Congress moots the following January; what becomes of the lawsuit
in those circumstances?

Mr, Morris, Cortainly Confress would be compoetent, if it folt an
injustico or inequity had beon done because of an inadvertent chango,
it could give roliof to the taxpayer,

Senator BaiLky. Suppose wo proceed to try the case in October,
in contemplation of the action of the Congress, wo would not know
what tho Congress is going to do. That is just your point. You
would suspend your suit until you came to the session of the Congress,
Thon say the Congress took action, you go on with the suit. but you
fo on with the new nﬁe. Meanwhile I, as the litigant, would have
ost my time, probably have gone to a great deal of oxpenses,

Mr. Morris, I do not think that situation would eventuate
Senator, I think if, in the course of a_ pioce of legislation, it should
dovelop, as it concelvably could, though I think everything has been
done to guard against it, if it should develop that the state of the law
prior to this codification was differont and thereby some equity of
the taxpayor had been wronged, and if that was made ovident in the
courso of the trial, I have no doubt that a taxpayer in that situation
would havo a very sympathetic hearing on the part of the Congross
to give him some relief in that particular instance because of that
situation, and I bolieve that the ocoasion for that sort of thing would
be much less likely than is apprehonded.

Senator BaiLey. It might bo unfavorable to the Governmont.

Mr. Morris, Conceivably it might, but I do not think the hazard
of that would be so groat as to stand in tho way of eliminating now,
mind you, Senator, a confusion that doos now oxist, that is somewhat
difficult to envisage, and by renson of which I have no doubt a tax-
payer, and sometimes the Government perhaps suffors—situations that

ought not to be,

n my dosk is a compilation of statutes going back, back, back.
That compilation is not available, so far as I know, to onplo outside
of the Govornmont, Wo have worked up, photostated matorinl and
brought about compilations, and we have to study the meaning, and
so forth, of all of thoso things. Now I have no doubt that taxpayers,
timo and again, are at u loss to know what tho applicable provisions
aro. This would remedy that, Nothing oan be said to be moro in
tho intorest of taxpayers and the Government, and one cannot reall
mako o distinction hero, besause the intorest of the Government is
that tho taxpayers be trented right, but I think it would make for a
clarity that would serve the ends of justice.

Senator Bam.ey. Iagreo with you on that.

Mr, Morrts. What little diffioulties might arise—and far be it
from mo to say that they will not—could be corrected with much less
burdon on anybody than to leave the thing in a status where it lacks
the certainty that this would have.
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Senator BaiLey. The arguments for codification are overwhelming,
{iam thoroughly agreed on'it. I am enthusiastically for tho codifica-
jon,

Mr. Mognis. I rathor think that a saving clause that would make
it dependent upon a search of all of those things would defeat the value
of the codification. Now, 1 may be wrong,

Senator BaiLey, Let me discuss that with you a moment. The
codification would serve a very great purpose under any circume
stances and generall‘}v it would provail. My littlo amendment hero
would just provide for thoso excoptional cases in which thore was
question, -

Mr. Monnis. But there would have to be made a soarch in every
instance to determine whother there was a question.

Senator BaiLey. You are a lawyoer, are you? _
Mr. Mornis. I am a lawyer; yes, sir. I am Assistant Attorney

General.
Senator BaiLey. Lawyors have to make a search in every instance

anyhow.
r. Morris. Yes; we do, , .

Senator BaiLey. I have searched tax laws in my time, timo after
time, to find out what the statute of limitations was, and I do not
think anybddi' in my day when I was practicing, could tell what the
statuto of limitations was,

Mr. Morris. That is it, Senator. We are trying now to go sub-
stantially along the way that the Supreme Court has gone recently in
a now procedure, We are trying in every way we properly can do it
to reduce to a minimum that unnecessary burden, not becauso of con-
sideration for the lawyers, but because wo think it is high time that
litigation function on a basis that does not offer too much unnecessary
doln‘y and complcxitly. . .

Mr, Stam. Mr, Morris, you do not have to go bohind the Revised
Statutes of 1873, In othor words because the Revised Statutes are
absolute Inw you do not have to look nt the act of 1812 and the nct of
1814. That 18 what is going to happon hore. You will not have to
go back of the date that this code is eflective to find out what the law is,

Mr, Morris. On this very point may I read the lottes I wrote to
Mr. Oliphant, who, as Mr. Hanes says, entertained a difforont view

than I present.
Sonator BaiLey. I bhrought the point out for the purpose of clari-

fication,
Mr, Mornis. This is what I wrote Mr. Oliphant on February 9,

1038:

Dear Mn. Quipnant: In our telephone conversation of February 5, 1038, you
expressed the thoug'ht that, due to the possibility of orror, the proposed codification
of internal revenue lawa should not at this time be enacted as absoluto law, but as
prima faclo evidenco of what the law Is in order to afford a better opportunity to
develop what errors, if mir have crept in.  You furnished mo with 10 coples so
that an examination could bo mado as to any erronecous statements which could
be called to your attention, Our examination of those provisions which d)rlmurlly
rolate to tho litigation of tax disputes has not developed any error. Of course,
wo havo not had the time to examine the substantitive provisions.

As 1 8(&(?(1 to you, In reply to a lotter from tho Honorable R. L. Doughton,
chairman of the Joint Committee In Internal Revenuo Taxation, I advised, by
lotter dated January 18, 1930, that it was mY view that a codffication of the
revenuo laws and its enactment into absolute law would bo a most helpful and
desirable accomplishment. It was my definito understanding that this proposal
had the active encouragement of tho Treasury Deopartiment, and that the roport
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of January 14, 1038, of the subcommitteo of the Committee on Ways and Means
of the Houso met with the full approval of Underscorotary Magill, It was in the
light of this apparent unanimity of opinion that I wrote tho letter above mentioned

to Chalrman Doughton,
Thore is no douf)t that the codification of the revenue laws, recognized as abso-

lute law, rather than simply prima facle evidenco thereof, would be helpful to this
Divislon of the I)o‘mrhnent of Justice in the handling of revenue litigation, It
cannot be doubted that such an ennctment would constitute a definite step toward
clmlt{ certainty, and simplicity., I would not, of courso, urge that this be done
until those responsible for revenne measures in {ho Treasury Department be thor-
oughly satisfied that the codification had been accomplished without any matorial
changes in existing law. It was my very definite understanding that the pro-
osed code had been prepared aftor months of study by members of tho staff of
he joint committee in collaboration with offieials of the Treasury Department,
who had subjected the material to the closest serutiny in order to ﬁuurd ngainst
the creeping in of any materlal error, It was also my understand lutz that the
Treasury Dopartmont had expressed the desire that this undertaking be brought to
such conolusion as to pormit of its approval at this session of the Congress.
As abovo stated, so far as wo have been able to determine, there has beon no
material change insofar as tho code relates to our particular part of the work.

Very truly yours, J ,
ames. W, Monrnis,
Assistant Allorney General,

Now, subsequently whon the examinations had been completed
and, as I understand, the suggestions that wore to guard afninsb any
material crror that had beon discovered had been carried out, 1
addressed the following letter to the chairman of your committee,
undor date of Decomber 22, 1038:

My Drar Benator Harmison: In a recent conversation with Mr, Stam, chief
of tho staff of the joint committee, I was advised of the Rroarcss of the pm{)osod
codification of the revenuo laws which has been undertaken b{ tho committeo,

I am glad to learn that the long-realized need of a codification which will be
recognized as the law rather than as merely prima facie ovidenco thereof is prob-
ably soon to be filled, This need has been capecially impressed upon the Tax
Divislon of the Dopartment of Juatico inasmuch as the function of handling

rovenuo litigation rests with it.
1t s ovident that the confusion existing by reason of the number of revenue

aots contnmlnf in many instances the same basio provistons, to which referonco
must be made in the handling of cascs arising under the various acts, constitutes
a burden to thoe courts and counsel alike,  Furthermore, soveral of these statutory
provisions have been amended by executive ordor, but, since such changes have
not appearcd on tho face of tho atatutes, it has been necessary to refer to the
Exgoutive ordors to ascortain thelr naturo and extent. The propused codification
will bo partioularly holpful in that it climinates theso sources of confusion,

1 am confident that the enactment of the codification will bo a definite sto')
toward obmnlnfg olarity, cortainty, and simplicity fn our rovenue laws and will
bo of substantial ald to the Division in the handling of revenue litigation,

Tho stafl of the joint committee deserves to be commended for ita valuable

anntribution to the tax law.

Very truly yours, James WV, Monnis
Aeaistan Al;omoy General,

That, Mr, Chairman, about states my view of it. I do not, as I
said before, think that a pieco of work that has beon brought to the
state that it is by men who are as dili;font and oxpert in their tasks
as aro thoso who havo takon the labor mf oar in this, a staff of tho
oint committee which, as I understand it, is an oxﬁun of both the

ouse and Senate, can contain within it a probability of any very
substantial error. That has been further minimized by cheoking into
it by the two departments that I have referred to. Iven though there
should be inadvertently some error-~and I would not take the posi-
tion that there is none, bocause fow things are infallible—I can



14  OCONSOLIDATE AND CODIFY INTERNAL REVENUBE LAWS

hardly beliove that such errors as mair have crept in are of the char-
acter that cannot be much more easily corrected than can be errors
that arise from the confusion that now exists. There are now some
34 or 35 volumes, are there not, Mr, Stam?

Mr, Stam. Thirty-five additional since 1873,

Mr. Morris. And there wore 17 volumes then, as I recall it.

Mr. Stam. That is right,

Mr. Morris. Some 35 additional volumes since then, and scattored
all through those are laws. If the law is to be n rule of conduct
that is going to guide the citizen and Government in this work it
soems to mo in the interost of both, not to mention the great help it
will be to the courts, to have a new point of departure so that difficul-
ties that mgg arise can be more readily and more quickly detected
and corrooted. ]

The Cramrman. Thank you very much. Are thoro any other
questions?

,S‘No response.)
he CAIRMAN. I may state that I have beforo me a copy of a lotter

written to the chairman of the Ways and Means Committee, by
Mr, Geor%e M. Morris, of the American Bar Association, and he
suggested that he would appear if the committee dosired him to do so.
I would like to have that letter incorporated in the record.

Senator BaiLEY, Before you got to that, I would like to ask the
witness one question, In making the code did you undortake, in all
c:::s'tog?( reproduce the precise language that had boen used in the
statu

Mr, Morris, I think that question had best bo addressed to Mr.,
Stam, Our examination of those provisions which rolate primaril
-to our work showed that they were in such languagoe that to us it
seemed there was no possible confusion as to the intent, and the lan-
guage itsolf was the language we would have put into it.

r. Stam. We did make every effort to roproduce the exact lans
guage, even down to the commas, It was all proofread and checked
with the original statutes.

Senator BaiLey. There were times when some changes were mado?

Mr. 8ram, In order to adapt the code to future situations and not
to the past there wore times when we had to put in a fow moro words
into it. Apart from that there was nothing added.

Mr. Mornis. The intent, as we can sece it, has boen admirably
written in the statute.

Senator Raportrre. In putting in words you oliminated words
sometimes also?

Mr. Sran, Some obsolote mattors, yes.

Senator Rapcrirre. 1 mean in trying to get the phrascology you
would not only put in but you would eliminate? )

Mr. StaM. Yos; but we did not clmnﬁo it. As far as possible the
law is exactly as it is on the statute books.

The Cuairman, I will ask the olerk to read the lotter from Mr,
Motris, of the American Bar Association.

Mr. Morris. May I be oxcusod, Senator? I have to go before the
Ways and Means Committee on anothor mattor,

he CnairMAN. Yes. Thank you, Mr. Morris.

(The clerk read the following letter:)

;
|

' ¢
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AMERICAN BaAR A8ss0CIATION
Organized 1878

BTANDING COMMITTER ON FEDERAL TAXATION, 1038-1%9

JANuaAnry 24, 1039,

Hon, Ronent L, DouantoN,
Chairman, Ways and Means Commillee,
llouse of Kepresenlatives, Washinglon, District of Columbia,
My Dear M, Crairman: An examination of the Codification of the intornal
revenue laws, as prepared by the staff of the Joint Committee on Internal
Revenue, indlcates that a highly sonsiblo idea has been brought to a most satis-

faotory fruition,
Unless one has had experienco handiing questions which involve tho statutes

treating with our intornal revenue, for a a{mn of years (not at all an unusual
exporienco in tax disputes), he can have little idea of tho difficulty of achioving
cortainty as to what the applicablo statute law is. If for taxpayers and thelr
counsel these difficulties and uncertainties ean be oliminated, the reduction of
expense of tax controversies, and oven the elimination of such controversies,

should bo greatly furthered.

Not only does it scem highly advisablo that (ihls palnsmklnﬁly Prepnrod codifica.
vion should be onacted into law but it should be apparent that the sooner such
action {s taken tho more beneficial will be tho cffeot, particularly in the considera.
tion of any rovenue !ufsislmlon during the present session of Congress.  An intel-
ligent consideration of any proposal for change would scem to require an assured

knowjedge of tho law which it la prorosod to change.
Expressing tho hopo that this hardly controversial proposal will be enacted into

tho law ')romptly, 1 am,
Sincorely yours,

Grorae M. Morris,

Tho Cnamnman. Have there beon any opposite views expressed
against this proposal? -

Mr. Sram. Wo havo not heard of any,

Tho Cuammman. Of courso, the joint committee, I may say, have
not studied the intricacios of this codification, becauso it would be
impossible to do so, We had to rely upon the experts of the stafl and
on_tho Treasury Dopartment and Department of Justico in this
codification work, and wo accopted it as such, I think it is quite
important that tho internal rovenue laws should be codified, if it is
{)‘ossilt;lo,i 80 wo will know what is in the law, and wo will work upon

nt bagis.

Aro thoro any othor questions, Senator Bailoy?

Sonator BaiLey, No. o

The Cuainman. Scnator Radoliffe, do you desire to ask any
questions of Mr, Stam?

Senator Rapcuivre. No.

Sonntor Wausit. Mr, Chairman, I move the bill be reported.

Senator Geonag. Senator Bailoy, would you mind ropoating the
suggested amendmont?

nator BaiLky. I offored it morely for discussion, not to be voted
on,

Sonator Geonag. Iunderstand,

Sonator Baingy, Add at the end of section 5——

Tho Cuameman, That is on page 2, is it not?

Sonator BaiLey, Yes. Undor the ropoal and savings provisions in
sootion 4, the first paragraph of seotion 4 reads, in the final words,
“offactive, oxcopt as provided in section 5.” Section 5 reads:

Any provision of law in forco on the 2d day of January 1080, corrcsponding to
& provision contained in the Intornal-rovenue titlo shall romain in forco until the
corrosponding provision under suoch title takes effect.
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The corresponding title of such provision would take effect on the
2d day of January 1939, and therefore this code is binding as law
regardless of former acts on the 2d day of January 1939, I suggested

this language:
It there be conflict the original act shall be in effect m)twttlmtt:mdIng| this aot
h

and shall be comrolllnF, and any aot not brought forward shall, upon the show-
ing that it Is applicable, be in full force and effeot notwithstanding it does not

appear in this codification,

That is just providing if there is a possible conflict between this code
and the former acts, and also it takes care of omissions. I am not
insisting upon it, because I realize the necessity for certainty in the
law. That is fundamental. I also realize that in the course of this
session of Congress there may be errors discovered and we may correct
them before we adjourn, and then if errors are discoverod next fall,
when we are not in session, they may be corrected in the following
session, Meanwhilo, this will be the law, and we will leave it to bo
worked out by the Joint Committee on Intornal Revenuo Taxation.
If we find any difficulty we will correct it. I brought it forward for
the purpose of sufgestllons. I am not inclined to insist upon it.
The fact is I would rather have the code with some orrors in it than
have the present situation, which is like a man huntinf for n neodle
ina lm%smck when he wants to find out about the tax liability.

The Cuamrman., Woell, if the bill should be reported, I hope, in the
drafting of the ro‘portr, that you will make the suggestion that Sena-
tor Goorgo offered.

Mr. Stam. We will be glad to do that.

The Cuairman. All those in favor of the motion of Senator Walsh
will say “Aye.” Thoso opposed will say *“No.”

(The motion was carried unanimously.)

Sonator Grorak. I think these ggntfomon ought to writo an intro-
duction to this code, stating thoe circumstances under which it was
framed, and any qunflfying correotions,

Mr. Stam. I might say as to that, this will bo published as a separate
volume of the statutes at large, with an explanation, an introduction,
and tables in the back showing the statutes from which the code lan-
guage was derived. ) . )

Senator GEorGE, The statement that it is the intent to bring for-
ward all the essential law, in case there be inaccuracies or omissions,
The Congress would be grateful to have its attention ecalled to it.

The Cuamrman. Senator George, will you make the report to ac-
company this bill? Consent has been %wen by the Senate to filo
reports on bills during the recoss until Wednesday. If this ro‘zort
can be filed promﬁtly, we will then go able to got tho bill up quickly.

The committee will now adjourn.
(Whereupon, at 11:35 a. m. the committee adjourned.)

X
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