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PUBLIO SALARY TAX AOT, 1939

TUESDAY, FEBRUARY 21, 10839

UnNitep STATES SENATE,
CoMMITTEE ON FINANCE,
Washington, D. 0.,

The committee met, pursuant to call, at 10 a. m., in room 212,
Senate Office Building, Senator Pat Harrison presiding.

The Curaryan, The committee will be in order. The committee
has met, this morning primarily for the purpose of considering H, R.
3790, a bill with reference to reciprocal taxation of the compensation

of State and Federal employees.
I desire to submit for the record a copy of H. R. 8790, as well as

copies of the messages of the President, dated April 25, 1938, and

January 19, 1939, .
(The bill and Presidential messages are as follows:)

(H. R, €700, 76th Cong., 1st sess.)
AN ACT Relating to the taxatlon of the compensation of publie oficers and employees

Be it enacted by the Senate and House of Representatives of the United Stales
of America in Oongress assembled, That this Act may be cited as the “Public

Salary Tax Ant of 1939",
TITIE T

SkctioN 1. gn) Section 22 (n) of the Revenue -Act of 1938 (relating to the
definition of ‘‘gross income") is amended by inserting after the words ‘com-
pensation for personal service” the following: *(including personal service as
an officer or employce of a State, or any political subdivision thercof, or any
agency or Instrumentality of any one or more of the foregoing)”. .

(b) The amendment made by this section shall apply only to taxable years
beginning after December 81, 1038,

Sro, £ Section 116 (b) of the Revenue Act of 1938 (exempting compensation
of teachers in Alaska and Hawail from income tax) shall not apply to any
{axable year beginning after December 81, 1038,

Skc. 3. The United States hereby consents to the taxation of compensation,
received after December 81, 1938, for personal service ag an officer or employee
of the United States, any Territory or possession or political subdivision thereof,
the Distriet of Columbia, or any agency ot instrumentality of any one or more
of the foregoing, by any duly constituted taxing authority having jurisdiction
to tax such compensation, if such taxation does not discriminate against such
officer or employee because of the source of such compensation.

TITILE 1t

Seo. 201, Any amount of income tax (including interest, additions to tax, and
additfonal amounts) for any tixable year beginning prior to January 1, 1038,
to the extent attributable to comfénsaﬂon for persox}ul sérvice as an officer or
employee of a State, or any poiltieal subdivision thereof, or any agency or
" Insttumentnlity or any one or more of the foregolng—

1



2 PUBLIC SALARY TAX ACT OF 1039

(n) shall not be assessed, and no proceeding in court for the collection
thercof shall be hegun or prosecuted (unless pursuant to an assessment made
prior to January 1, 1039) ;

(b) if assessed after December 31, 1088, the assessment shall be abated, and
any amount collected In pursunnce of such assessmient shall he credited or
refunded in the sanme manner as in the case of an income tax erroneously
collected ; and .

(e) shall, {f collected on or before the date of the ennctment of this Act,
be credited or refunded In the same munner us in the case of an income tax
erroneously collected, in the following cnses—

(1) Where a claim for refund of such amount was flled before January 19,
t1:);‘10,“‘:":(1 was not disallowed on or before the date of the enuctment of

his Act '

(2) Where such claim was so filed but has been disallowed and the time
for begiuning suit with respect thereto lins not explred on (he date of the

ennectment of this Act;
(3) Where a suit for the recovery of such amount is pending on the date

of the ennctment of this Act; and

< (4) Where a petition to the Board of Tux Appeals has been filed with rvespeet

to such amount and the Board's decision has not become final hefore the date

of the enactment of this Act,

. Ske. 202, In the case of any taxable yenr beginning after December 31, 1037,
wensation for personal service ns an officor

and before January 1, 1030, oom;l
or employee of a State, or any politicn) subdivixlon thereof, or any agency or

fnstrumentality of any one or move of the foregolng, shall not be inclnded in
the gross income of any individual under Title 1 of the Revenne Act of 1048
and shall he exempt from taxation under such title, it such individual either—

(n) did vt include in his return for a taxable year beginning after Decem-
ber 81, 1936, and hefore January 1, 1038, any amount as compensation for per-
sonnl service as an officer or employee of n State, or any politieal subdivision
thfroof. or any agency or instrumentality of any one or more of the fore.
golng; or

(b) dd include any such amount fn sinch retarn, but is entttled nnder seetion
201 of this Act to have the tax attributable thereto credited or refunded.

Ske, 203, Any amount of income tax (Including interest, additions to tax, and
additional amounts) collected on, before, or after the date of the enactment
of this Act for any taxable year beginning prior to Jamuary 1, 1930, to the
extent attribitable to compensation for personal service as an officer or em-
ployee of a State, or any politienl subdivision thereof, or any agency or fnstru-
mentality of any one or more of the foregoing, shall be credited or refunded in
the same manner as in the case of an income tax erroncously collected, it
clafm for refond with respect thereto is filed after January 18, 1939, and the
Commissioner of Internal Revenue, under regulations preseribed by him with
the approvil of the Secretary of the Treasury, fluds tha€ disallowance of such
claim woulid result fn the nxyﬂlcntlou of the doctrines in the case of Helverlng
agalnst Gerhardt (304 U, S. 405) extending the classes of officers and employees
subject to Federal taxation.

SEc. 204, Nefther section 201 nor section 208 shall apply in any case where
the claim for refund, or the lnstitution of the suit, or the filing of the potition
with the Board, was, at the time filed or begun, barred by the statute of lmita-
tions properly applicable thereto. ‘

Sec. 205, Compensation shall not he considered ns compensation within the
menning of sections 201, 202, and 203 to thie extent that it is pald directly or
imliroo%b b""r ltlnetvnlted %&nt‘os 85 mkv tnggng lor insttlrumentallty thereof.

Sgc, , The terms used in this Aet shall have the same meaning as when
us:a in {:gﬂl’m}'fx cnil;'tlm tlllﬁvomtuh.?ct :ttms&th otldatl . &

Sk, 207, If efther title of this Act, or the application thereof to an rson
or circumstances, is held fnvalid, the other title of the Aet shail not beyugeec%gd

thereby.
Passed the House of Representatives February 9, 1039,

Attest:
, SourH TRIMBLE,
Clerk.
By H. NEwLiN MeorrL,
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MessAap I'ROM THE PRESIDENT OF THE UNITED STATES, TRANSMITTING HEBEWITH
A RECOMMENDATION FOR APPROPRIATE LEGISLATION JINDING ‘TAx BXEMPTION ON
GOVERNMENT SALARIES OF ALY, KINDS, CONFERRING POWERS ON THE STATES WITH,
RESPROT 70 FEDERAL SALARIES AND POWERS TO THP FEDERAL, GOVERNMENT WITH
RESPECT TO BTATE AND LoUAl, QOVERNMENT SALARIES

Tue Waite Housk,
Aprll 25, 1938.

To the Congress of the Unlted States:

The gixteenth amendment. to the Constitution of the United States, approved.
in 1018, expressly authorized the Congress “to lay and collect taxes on incomes,
from whatever gsource derlved,” That is plain language. Fairly construed, this
language would seem to authorize taxation of Income derlved from State and
munfelpal, as well as Federal bonds, and also income derived from State and
munieipal ag well ag Federal offices,

This scemingly ohvious constrietion of the sixteenth amendment, however,
was not followed in Judicial deeistons by the couris, Instead, a policy of recip-
roeal tax immunity was read into the sixteenth amendment, This resulted in
exempting the income from Federal bonds from State taxntion and exempting
the inconie from State bonds from Federal taxation.

Whatever advantages this reciproeal immunity may hove had in the early
days of this Natlon have long ago disappeared., Today it hus created a vast
reservofr of tax-exempt sceurities in the hands of the very persons who equita-
bly should not be relieved of taxes on their income. Thig reservoir now con-
stitintes n serlous menace to the fisenl systems of hoth the States and the Natlon
because for years both the Federal Government and the States have come to
rely increasingly upon graduated income taxes for their revenues,

Both the States and the Natlon are deprived of revennes which could be
raiged from those best able to supply them, Nefther the Federal Government
nor the States recelve any adequate, compensating advantage for the reciproceal
tax-immunity accorded to income derived from their respective obligations and
offices. .

A rimilar problem is created by the exemption from State or Federal taxa-
tlon of a great army of State and Federal officers and employees. The number
of persons on the pay rolls of both State and Federal Government has fncreased
in recent years. Tax exemptions clnfmed by such officers and employees—once
an inequity of relatively slight fmportance—has become a most serious defect
in the fiscal syvstems of the States and the Nation, for they rely increasingly
upon graduated income taxes for their revenues,

It is difilcult to defend today the continuation of either of these rapidly
expanding areas of tax exemption. Fundamentally our tax laws are intended
to apply to all citizens equally. That does not mean that the same rate of
fncome tax should apply to the very rich man and to the very poor man. Long
ago the United States, through the Congress, accepted the principle that citi-
zens should pay in accordance with their abflity to pay, and that identical tax

fch and on the poor actually worked an injustice to the poor.

rates on the r
ITence, the origin of progressive surtaxes on personal income as the individual

peysonal income increases. . .

Tax exemptions through the ownership of Government securities of many
kinds—Federal, State, and local-—have operated against the fair or effective
collection of progressive surtaxes, Indeed, I think it is falr to say that these
exemptions have violated the spirit of the tax law itself by actunlly glving
;\ greater advantage to those with large incomes than to those with small
ncomes. .

Men with great means best able to assume business risks have heen encour-
aged to lock up substantial portions of thelr funds in- tax-exempt seeurlties,.
Men with little means who should be encouraged to hold the secure obligations
of the Federal and State Governments have been obliged to pay a. relatively
higher price for those securfties than the very rich because the tax-immunity
:)s o{( ntmch less viilue to them than to those whose incomes fall in the higlier

rackets, . .

. For more than 20 years Secretarles of the Treasury have reported to the
Congress the growlng evils of these tax exemptions. Keonomists generally have
rgsmgled them as wholly Inconsistent with any ratlonal system of progressive
taxation, C - o
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- Therefore, I lay before the Congress the statement that a fair and effective
progressive income tax and a huge perpetual reserve of tax-exempt bonds cannot
oxist side by side,

The desirabllity of this recommendation has been apparent for some time,
but heretofore it has been assumed that the Congress was obliged to wait upon
that cumbersome and uncertaln remedy—a coustitutional amendment—before
taking action, Today, however, expressions in recent judiclal opinlons lead us
to hope that the assumptions underlylng these doctrines are belng questioned
by the court itself and that these tax immunities are not inexorable m%lirements
under the Constitution itself but are the .resul of judicial decislon. Therefore,
it 16 not unreasonable to hope that judiclal deciston may find it possible to correct
it. Tie docetrine was originally evolved out of a totally different set of economic
elrcumstanves from those which now exist, It i8 a familinr priunciple of law

that decistions lose their binding force when the reasons supporting them no .

longer are pertinont,
1, therefore, recommend to the Congress that effective action be promptly taken

to terminate these tax exemptions for the future. The legislation should confer
the same powers on the States with respect to the taxation of Federal bonds
hereafter issued 48 is granted to the Federal Government with respect to State
and municipal bonds hereafter 1ssued.

The same principles of just taxation apply to tax exemptlons of officlal
salarles, The Federnl Government does not now levy income taxes on the
hundreds of thousands of State, county, and municipal employees, Nor do
the States, under existing decislons, levy income taxes on the salaries of the
hundreds of thousands of Federal employees. Justice in a great democracy
should treat those who earn thelr livelthood from government in the same way
as it treats those who earn their livelihood in private employ.

I recommend, therefore, that the Congress enact legislation ending tax exemp-
tion on Government salaries of all kinds, conferring powors on the States with
respect to Federal salarles and powers to the Federal Government with respect
to State and local government salaries,

Such legislation can, I belleve, be enacted by a short and simple statute. It
would subject all future State and local bonds to existing Federal taxes; and it
would confer similar powers on States in relation to future Federal issues,

At the same time, such a statute would subject State and local employees
to existing Federal income taxes and confer on the States the equivalent power
to tax the salarles of Federal employees.

The ending of tax exemption, be it of Government securities or of Govern-
ment salaries, {8 a matter, not ¢ politics, but of principle.

FRANRLIN D. ROOSEVELT.

Mrssace FroM THE PRESIDENT OF THR UNITED STATES TRANSMITTING A RECOM-
MENDATION FOR LEGISLATION 10 CORRECT INEQUITIES EXISTING IN THE PRESENT

TAx LAws

To the Oongress of the United States:

In my message of April 25, 1038, I urged that the time had come when the
Congress should exercise its constitutlonal power to tax fncome from whatever
source derlved. I urged that the time had come when private income should
nglt'be exempt efther from Federal or State Income tax simply because such
private income 1s derived as Interest from Federal, State, or municipal obliga.
tlons, or because it 1s received as compensation for services rendered to the
Federal, State, or municipal governments, ,

A falr and effectivé progressive fncome tax and a huge perpetual reserve of
tax-exempt bonds could not exist side by side., Those who earn thelr livelihood
from government should bear the same tax burden as those who earn thelr
lvelihood in private employment, . ‘

_The tax Immunities heretofore accorded to private fncome derived from Gov-
ernment secufities or governiment employment are not inexorable requirements
of the Constitution, but are the result of judiclal decision. I repeat that it is
not unrensonable to hope that judiclal deciston would permit the ellmination of
these immunities, ‘ ‘ o
" Decisions of the Bupreme Court tendered since my thessage, particularly the
decislon in the Port of New York Authority case, have made an important and
constructive contribution to the elimination of these inequitable Immunities,

L e
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It is obvious, howevor, that these inequities cannot bo satisfuctorlly cor-
rected by judicinl declstons alone. Without leglslation to surplement them,
mm?r individuals and corporations will be subjected to tax liabllitles for income
recelved In past years which they mistakenly, but in good faith, belleved to
be tax-exempt, It is evident, for example, that employces of many State agen.
cles, ag well as the holdors of sccurlties of public corporations, belfeved that
the income they received from such sources wus tax-exempt, in view of the
opinions of eminent counsel based upon earlier decisions of the Supreme Court.
In the interest of equity and justice, therefore, immediate legislation is re-
ulred to prevent recent judicial decislons from operating In such a retroactive
ashion as to impose tax labllity on these innocent employees and investors
for salaries heretofore earned, or on income derived from securlties heretofore

issued,

In the light of those decistons there are, among the taxpayers of the Nation,
inevitable uncertainties respecting their tax liabilitles, There is uncertainty
whether the salarles which they recelve are not taxable under the existing pro-
visions of the revenue acts; there is uncertainty whether the interest which
they receive upon the obligations of governmental Instrumentalities 1s simt-
larly not taxable; and there is an uncertainty whether the salarles and inter-
est which they have recelved for past years will create an unanticipated source
of tax liabilitles and penalties.

In view of the fact that the Bureau of Internal Revenue will have no cholce
but to enforce our income-tax law as declared in the latest declslons of the
Supreme Court, prompt legislation is necessary to safeguard against the in-
equities to which I have referred. The need, therefore, I8 for the prompt enact-
ment of equitable rules, prospective in operation, which the Bureau can apply
and taxpayers can observe without that mass of litigation which otherwise 18
to be anticipated. We are confronted with a situation which can be handled
with fairness to all and with reasonable administrative convenience only through
the cooperation of the Congress and the courts,

Unless the Congress passes some legislation dealing with this situation Hrlor
to March 18th, I am informed by the Becretary of the Treasury that he will be
obliged to collect back taxes for at least 8 years upon the employees of many
State agencles and upon the security holders of many State corporate instru-
mentalities, who mistakenly but in good faith belleved they were tax exempt.
The assessment and collection of these taxes will doubtlessly in many cases
produce great hardship,

Accordlnglg. I recommend legislation to correct the exlsting inequitable situa-
tion, and at the same time to make private income from all Government salaries
hereafter earned and from all Government securities hereafter issued subject to
the general income-tax laws of the Nation and of the several States. It is
difficult for almost all citizens to understand why a constitutional provision
permitting taxes on “income from whatever source derived” does not mean

“from whatever source derived.,”
FRANKRLIN D, ROOSEVELT,

The WHITE HOUSE,
January 19, 1939,

The CramrmaN, During the last session of Congress a special com-
mittes was appointed by the Senate to study the question of taxing
the income from tax-exempt securities and also the question of recip-
rocal taxation of governmental salaries. Senator Brown is chairman
of that committee, I think we ought to hear the report of that com-
mittee respecting the salary tax question, if they are ready to make &

report,

STATEMENT OF HON. PRENTISS M. BROWN, UNITED STATES
SENATOR FROM MICHIGAN

Senator Brow~N, Mr, Chairman, and members of the committee:
We were appointed by the Senate in June of last year to make a
report to the Senate upon the question of income taxation of State

129078892



6 PUBLIC SALARY TAX ACT OF 1939

snlaries by the Federal Governiment and a reciproeal taxation of
Federnl salaries by the State governments, and likewise as to the
income on bonds.

This question has been hefore the people of the United States sinco
tho Civil War days, The first attempt to tax the salarvies of the
State _government occurred in 1862, There were five or six aots
passed during the Civil War period, and again an act was passed in
1804, From that time down to the present. there has been no jmpor-
tant legislation,

This subject has been extensively investigated very rvecently, 1
wait to call the attention of the members of the committee, if they
desire to miutke a specinl study of it in the next few days, to the fact
that we have at least four publieations that go filly into tho economie
an legal aspeets of the question. There is, first, the work by the
Department of Justice, which was referved to in owr hearings as the
“ \}hito Book,” and which is entitled “I'nxation of (Government Bond-
holders and Employeces—the Immunity Rule and the Sixteenth
Amendiment,” It is a very exhaustive and thorough piece of work,
"The opposition brief, on the legal side, is entitled “T'he Constitutional
Immunity of State and Munieipal Securities,” and was gotten up
under the leadership of the solicitor general of New York, M. Tenry
Epstein, and Mr. Austin J, Tobin, who is seeretary of the Conference
on State Defense, organized by the State attorheys general, also a
very able and exhaustive work.

Senator Kixa. They speak for a large number of States?

Senator BrowN, Yes; they speak for 39 States, as T reeall. Is
that right, Mr. Tobin?

Mur, Topin, Over 40. : ,
Senator Brown, Over 40, The testimony given was that there was
just one State, Colorado, that refised to join in this brief, and there
wero four or five that gave noncommittal replies,

Then there is the very excellent rveport. by the counsel for the
joint committee on internil revenue taxation, which gives a review
of the cases, the rules and-statutes. It is 48 pages long and is the
work of Mr. Stam and his staff,

It happens that students of the former Under Secretary of the
Treasury, Mr, Magill, presented this question in n moot. court in
Columbia University, and there ave two very excellent briefs on the
constitutional questions involved, and it has heen very informative
to me,

In addition, there is the testimony of ‘I'reasury representutives
and of Dr., Lutz, of Princeton University, and many others on the
economic phase of the question.

Senator Kina. Senator, would it be improper to state that Mr.
Stam and his associates, who guide and direct this committee in
th(]‘.ihi?inlerpmtutiiﬁ‘x of the statutes, decided that this act was not
valid?

Senator Brown. Yes; that is true. I would say, and I think that
My, Stam would agree with me, that “advise” would be a better word
than either “guide® or “direct.”

The Cuamman. Let me ask you, Senator, in your investigation,
and in connection with these hriefs that have been presented, do they
deal for the most part with the question of taxing the income from
State and local securities or on the question of salaries?
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Senator Brown. The legal arguments made by the Department of
Justice and_ in the Columbin University study, which was under the
divection of My, Mugill, go into both questions, The work of Mr,
Stum goes into both questions, The State attorneys generally men-
tion snlavies briefly, I think they devote about a page and a half to
that question, and while they taks the view that the taxation as
proposed is probably unconstitutioninl, they do not stress that proposi-
tion nt all,  They did not exhibit a great deal of interest in the
sulary question. 'The purpose of their orgaization is to oppose the
,n-(l)lsm.s"nl to tax nmicipal amd State securities, Ts that rvight, M,
T'obin?

Mr. Tobin is the seerotary of the conference.

My, Tomx, That is right.

Senator BrowN. Now, 1 wm open to questions of any kind from
any member of the commiittee, lI do not suppose T will be able to
answer all questions that. will be put to me, it naturally I conld not
hear several days of testimony, 1,200 pages, without getting a little -
knowledge on the guestion,

Owr committee, .kh'. Chairman, did not complote its hearings until
Jast Thursday, and while T had presented to me two excellent written
reports on the salary-tax question, one which My, Stam prepared
aceording to the ideas of the committee, and one which the Depart-
ment of Justice prepuved for us, T do not feel, in view of the short
time we had to diseuss the problem, that T ought to presont either
one of those written reports, but I think T ean state briefly the views
of the committee, sl T enn endeavor (o distinguish the salnrey tax
from the bond income tax question from a legal standpoint,

I may say fivst, that all of us, except Senator Austin, who was un-
able to be heve because of his engrossment in the affairs of the Mili-
tary AMPuivs Committee, that is, Senator Byrd, Senator Logan, Sen-
ator Townsend, Senatop Miller, and myself, conchude that from (he
cconomic standpoint salaries of Federal employees should be subiect
to State taxation, and we beliove that salaries of State and loeal
vm')]n‘v«-os should be subject to Federal income taxation, .

‘There are about 2,600,000 State and municipal employees in the
United States. They draw, it round figures, $8,600,000,000 a yeur.
There are 1,200,000 Federal employees ns of 1987, They draw ahout
$1,000,000,000 n year. The total of both is in number of employees
3,800,000 that is all government employees in the United States.
These ave the figures which Under Secretary Hanes of the T'reasury
Depnrtment submitted.

Senator Davis. Do these figures inchude the Army and Navy?

Senator BrowN. Yes; I think so, Do they, Mr, Hanes?

Myr. Hanes (Undersecretary of the Treasury). Yes, sir,

Senator Brown. They draw, in round figures, $5,500,000,000. On a
percentage basis that represents, that is all Government employees,
12 percent of all of the people of the United Stiites who draw salaries
or get wiges, and the total amouint, $8,600,000,000, is about. 18 percent
of the totnl amount of compensation on the basis of salm‘fes and
wages. That represents about 9 percent of the total nationdl income.
So you can draw the conclusion that the average of Government,
meaning by that both State and Federal Government, is a little higher
than the average of wages and salaries of other employees, consider-
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in% all income, 9 percent of all income and 18 percent of all salaries
and wages.
The great majority of State and Federal employees draw less than
$2,600, and a_very large percentage of course less than the $1,600
exemption. So that actually a very large proportion—and that will
be submitted as part of my remarks—a very large proportion of State
and Federal employees will be unaffected by the present income-tax

law,
(Senator Brown presented the following table, prepared by the

Treasury Department :)

Numbor | Peroent | Amtount of

cotnponsa.

Salary classes of officars | distriby. ton ¢ (in

aud em tlon of thousands

ployees | number o? dollars)
1,000 and under. .| 1,036,108 30.72 528, 626
1,001 to $1,600... 644,770 20,89 630, 519
1,601 to $2,000... .. 430, 140 16,84 72,074
2,001 to $2,600. .. . 323, 707 12,41 731,846
2,601 £0 $3,000. ... ceiiiiiiiireiai et aiaraarnaorccea it casrannan 135, 731 5.20 314, 047
L0010 83,800 . cuouiineaiciieianiccsatiecncrioncccascaananscnsasnna 53, 305 2.05 174,078
801 £0 $4,000. .. vuieiiiiiariiiiaiitteaearrii i iii s acnianan 33,201 .28 125,008
,001 to $4,500 18.827 g 78,20
,801 to .&03. 7,364 2R 38,007
,001 to . 7,231 -3 39,841
,001 to $7,000. 3,313 A3 21, 568
001 to N 2.174 .08 10,327
W00T L0 $D,000. . .eee o vt iiiiiaaneinicnacnsicrncnsconccnnnsncasasnsne 1,242 .08 10, 579
,001 £0 $10,000. ... .. uunniietienuncnniasiicicantesosensinmcanassoses 007 .03 8, 6
ver $10,000.. .... 1,339 .05 18,422
OBl e iceririneiiatcintatcsnssacacncancaansencsssosacsesnns 2,608, 259 100. 00 3,623,057

The total revenue involved is not great. There was no estimate
made by anyone, as I recall, of the total amount of money that would
be received by the States, because there are 83 States, I think, that
have income-tax laws and it is very difficult to caleulate the effect
on the Federal officials of the various State income-tax laws,

It is estimated that the revenue to the Federal Government, which
is much easier to calculate, would be about $16,000,000. It is under-
stood I am talking about salaries and not about income on bonds.

I di%:ese to say that the estimate on the bonds is that the revenue
to the Federal Government, when the full effect of State, local, and
Federal bond income tax laws is felt, which is some 40 or 50 years
off, will be about $350,000,000 per year. But, of course, that would be
onfy gradually felt, because there s no one, so far as I know, who has
advocated retroactive taxation either as to salaries or as to bonds.
The administration proposal is entirely prospective in effect,

The main ?ustlﬁca ion for this tax on salaries, of course, lies in the
fact that it 1s un{ust, to lay a burden on one class of wage earning,
salary earning citizens and not lay a tax upon another. Everyone
who sits where we do, and in the Congress of the United States,
knows there is a greaﬁ deal of criticism of public officials because
they are, in part, exempt from taxation.

ess here and say that it is amazing how many people through-
out the country believe the Members of Congress and various officials
of the Federal Government are exempt from the Federal income tax,
It is very widely held. Of course, we know it is not true, and it is
brought vividly to us on the 15th day of each March. But there is
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just criticism, I think, on the part of the people generally because of
ihe fact that we do not pay our share of State income taxes, and of
courge State officials are criticized in the same way. Therefore, the
justifieation is not one of revenue, but it is one of justice as between
taxpayers, ‘

nless there is something further on the cconomic aspect, and
I am open to (}llestiml it any time, I will briefly point out the legal
gituation to differentiate the the bond income proposal from the
salary proposal,

Senator Davis, Did the committee study the pay of the Govern-
mont and the State officials compared with private pay for doing
work of a similar nature?

Senator Brown. The only answer I can ﬁive to that is that the
average wage of Government employees is 8 %htly m%her than that
of those in private emﬁilo ment, The total income in the United
States of Government offielals and Government employees is 13 per-’
cent of the salary and wage income of the United States while they
form 12 percent of the total drawing wages and salaries,

Y Se{m;ltor Dawvis. That is the Federal and the State officials com-
ned ¥

Senator Brown., The State and Federal officials combined, I may
say that the salary of Federal officials ig sl}ﬁhtl higher, on the aver-
age, than the pay of State and municipal officials, and I include cities
and towns in that estimate,

Senator Kina. Senator, was there a chart presented which indicated
that the amount collected by the Federal Government on the salary
tax and the amount collected by the State Governments would prac-
tically one balance the other? )

Senator Brown. I do not think so, Senator King. I think you are
referring to Dr. Lutz’s chart. Dr. Lutz's chart was upon the bond
proposition and not upon the salary ¥roposition. We had no figures
upon that subject. Of course, the fact that there are many more
State employces than there are Federal employees would probably
lead to the result that you suﬁgest in your question, ,

Now, if there is nothing further on that question, I will briefly
discuss the legal as})ect of this matter as our committee sees it.

The question of the legality of a tax on State salaries divides itself
into two parts. May it be done under the present constitutional provi-
sions, or must we have a constitutional amendment$

I lay aside entirely the question of constitutional ameridment, because
the present bill implies that a constitutional amendment is not needed
to do what we seek to do, and that question divides itself into two

arts, one which is tied in with the bond proposition and one which
ifferentiates the salary tax from the tax on State securities.

The immunity doctrine stems from MeOullook v. Maryland (4
Wheat, 816), with which most lawyers are quite familiar. There was
no partictlar section of the Constitution, nothing in the 10 amend-
ments in effect at that time, which gave rise to Justice Marshall’s
views in the McCulloch case. He based his views upon a general
structure of the Government of the United States. In a case in which
the Legislature of Maryland attempted to impose a discriminatory
tax upon he operations of a branch of the Bank of the United States
in Baltimore he found that the act of the' Marylaiid ,l(‘;egislature was
unconstitutional and void, Many lawyers have pointed out since that
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the decision could well have been grounded upon the diserimination.
In other words, this heavy tax, which ainounted to, I believe, $18,000,
on ench 'branch of the Bank of the United States, or, in the alternative,
a tax upon the paper which was used for the anles notes, that the
decision could have been based on the proposition that there was no
similar {ax against the banks chartered by the State of Mnryland,
and therefore that it was grossly discrimhmtoriy. But Justice Mur-
shall did not base the decision upon that proposition he based it upon
the broad matter of the power of a State legislature to hiterfere with
the operations of a crenture of the Government of the United States,
and laid down the well-known rule, which has been follswed quite con-
sistently since, that no State could interfere with the exercise of the
sovereignty of the National Government,

The question next arose in Dodbins v, Commissioners of Irie
County (16 Pet. 435). Dobbins was the captain of a revenue cutter
of the United States operating on Lake Erie.  Frie County attempted
to lay a tax upon his salary. The Supreme Court, following the rule
in eCulloch v, Maryland, held that the State could not interfere
with an essential governmental function of the Federal Government
through the taxing of a salary of an official of the United States,
That case was before the Civil War,

It was followed by Collector v. Day (11 Wall 113), which is the
chief impediment to this legislation. Collector v. Day wps a cuse
arising in Massnchusetts and involved the salary of Judge Day. who
was a probate judge in Barnstable County. The tax, as is usual in
most of these constitutional cases, was inconsequential, Tt was based
on the Civil Wur Act, the first one and second one, 1861 and 1862, as
T recall it, and, briefly, the court held in line with the Dobbins case
that the salary of the State judge was exempt from Federal taxation,
and following MeCulloch v. Maryland and Dobbins v. Commissioners
of Frie County, the general rule, although there is some criticism on
the proposition, some suggestion that it was based upon other consider-
ations, nevertheless the court reaches the conclusion that it was based
upon the same principle as MeCullockh v. Maryland. Tt held that a
Tederal income tax on o State judge’s salary was an infringement
upon the rights of the State and an interference with an essential
governmental function,

There has since been no case upon the express point, I say that
in this sense: We have had many cases involving various types of
governmental officials, ending up with a case with which evervone
is familiar, the Gerhardt case (304 U. S. 405), and a case which is
now pending in the Supreme Court of the United States which T will
mention a little bit later, but there has been, since Collector v. Day
no attempt on the part of the Federal Governmet to tax the salary of
a State official who is en ged in an essential governmental function,

Evans v. Gore (253 tf;a; . 248) is the next case, and it involved a
Federal income tax on a Federal judge. Gore was the collector and
Bvans was the judge in the Western District of Kentucky, and the
Congress attempted to lay a tax upon the salary of this Federal judge.
That is the first case that occurred after the passage of the sixteenth
amendment, but T want to discuss it briefly without regard to the
sixteenth amendment, The Court held, and the judgment of the
court as distingiished from its opinion was made upon the vroposi-
tion that the Constitution, the original Constitution, article ITI, sec-
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tion 1, prohibited diminution of the judge’s salary during his continu-
ance in office, Ewvans v. Gore was grounded and decided upon that
proposition, but the court went on to discuss the sixteenth amend-
ment and held, in effect, that even if it were not for the provision of
the Constitution itself, the sixteenth amendment would not justify
the taxation of the salary of Judge Evans, I will refer to that when
I get into the discussion of the sixteenth amendment.

f there is any question by any member of the committee on any of
the numerous other pertinent cases, I have them all here, I am
familiar with the facts in some of them, I will be glad to answer any
questions, and if I haven’t the facts, I can readily get them for you.

Senator Kina, In the numerous decisions of the Supreme Court,
since the case of Colleotor v. Day, there has been no attempt to
overritle the decision in that case, has there, or to impair the integrity
of the arguments presented in support of the conclusion reached by
the Court? .

Senator BrowN. Well, it is difficult, Senator King, to give you an
answer to that question, because there has been—and I use “chisel-
ing” in the proper sense of the term—there has been a chiseling away
of the State immunity in a great many cases, ending with the decision
in the Qerkardt case, which was quite astonishing to the legal pro-
fession generally, I intend to discuss that a little later. I will say
this, that under the strict rule of Collector v. Day, unless the six-
teenth amendment has overcome it—and that is the proposition I am
about to discuss—there has been no reversal by the Supreme Court of
the United States of the position that was taken in Collector v. Day
as to an officer performing an essentinl governmental function as dis-
tinguished from those who do not perform such functions.

The sixteenth amendment, of course, gives rise to a major part of
this controversy, 1 may say that the counsel for the joint committee
disagrees with the views that I am about to state upon this propo-
sition, and these views are mine, not necessarily those of the special
committes. I am in agreement with the views to an extent that
the Department of Justice expounds in its White Book and in
disagreement with the views that are expounded by the States’ at-
torneys general in what is known as the Yellow Book. There are
a_great many different angles to this question. It is impossible to
{;i\.'e an exhaustive statement concerning it in a short time, but I can
riefly touch the high spots and particularly the propositions that
appeal to me, :

The controversy out of which arose the sixteenth amendment had
its roots in the Civil War period. I think any construction that is
given to the sixteenth amendment must necessarily take a view of
what was said in the Civil War acts as well as the act of 1804,

Briefly to review. The first Federal income tax of which I have
any knowledge, cnme in the Civil War period. I think there were
four, five, six, or seven of them—it is not particularly importait.
After the decision in Collector v. Day, which came in 1870 or
1871, and after the necessity for an income tax passed, because of the
ending of the war and clearing up of the war debt, we had no further
income tax legislation until 1894, when the act was passed out of
wlhich arose the famous Pollock cases &157 U. S. 429; 158 U. S. 601) ;
two cases, and those, along with the Civil War acts, will be a subject
of my discussion,
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* As everyone knows, the controversy over the sixteenth amendment
revolved around the meaning of the words in the amendment itself,
“from whatever source derived.” I will read the amendment to bring

it back to mind.

The Congress shall have power to lay and collect taxes on incomes from
whatever source derived without apportionment among the several States and
without regard to any census or enumeration,

The provisions of the Constitution upon which rested the right to
l‘aiy an income tax are in sections 8 and 9 of the original Constitution,
which are as follows:

The Congress shall have Power To lay and collect Taxes, Dutles, Imposts and
Bxcises, to pay the Debts and provide for the common Defence and general
Welfare of the United States; but all Duties, Imposts and Excises shall be

uniform throughout the United States;
No capitation, or other direct, Tax shall be lald, unless in Proportion to the

Census or Enumeration herein before directed to be taken,

The meaning of the phrase “from whatever source derived” gives.
rise to the entire controversy, I think it should here be said that if
the various expressions of the Supreme Court by way of dicta in
many cases since 1910, in which the sixteenth amendment was in-
volved, are to be taken as the view of the court, there is no question
in my mind but that the court would find this particular act un-
constitutional.

I think T should immediately follow that statement by saying that
the precise question involved has never been before the Supreme
Court, unless it be said that it was there in Evans v. Gore and in
Brush v. Commissioner (800 U. S. 3562), and in those cases, particularly
in Evans v. Gore, the Government conceded that the sixteenth amend-
ment did not justify the tax involved. In other words, while the court
went on and discussed the effect of the sixteenth amendment on Judge
Evans’ salary, nevertheless the Government conceded that the six-
teenth amendment did not justify the tax. So it cannot be said that
there has been a clear ruling upon the precise question involved, be-
cause the Government, as then represented, conceded the posiiion
which, as now regresented, they deny. The citizens of the United
States are not to be bound, in my judgment, by a concession on the
part of any particular administration or any particular attorney
general nor by a court opinion where the point involved was
conceded,

The same can be said of any of the other cases involved. I think
no one cohtends that the precise question here involved has ever been
squarely presented to the Supreme Court of the United States, but
in various statements they have made they have intimated quite
stron'%ly that they believe that the sixteenth amendment did not add
anything to'the power of Con%ress to tax, that it merely eliminated
the necessity for apportionment,

Senator Kine. Senator, in_the Brushaber case (240 U. S. 1),

the court had before it squarely the sixteenth amendment, and there
were arguménts pro and con during the consideration of that cage,
and the court made the statement which in effect declared that the
sixteenth amendment did hot authorize the imposition of an income
tax. ‘ »
Senator Brown, I think, Senator, that I would agree with you
that the court had so stated, but I do say that the precise ques.
tion was not before the court. The case went off on another point,
just as Ewans v. Gore went off on another point,
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I want to sny here that I am not in these rather intricate questions,

expressing the views of all the members of my committee, I am giv-
ing my own views, but on the desirability of this bill we are in agree-
ment., .
- Now getting back to the meaning of the phrase “from whatever
source derived,” there has never been presented to the Supreme Court,
so I am inforned by various attorneys, the full history of the six-
teenth amendment, its ennctment and the legislative history back of
it. At least the mutters which I am about to discuss, which are quite
fully discussed in the Coltimbin Utiiversity briefs and in the Depart-
ment of Justice White Book, have not been presented to the Court,
-~ All of the Civil War acts purported to tux the income of State
officinls and of Federal officials, otherwise Collector v. Day would
not have arisen. The income tax laws of 1864, 1865, 18862 and 1867
taxed income derived from certain named sources and “from any
other source whatever.”

That is the important phrase in my judgment. Iach one of
the subsequent acts contained that identical language, “from any
other source whatever.” You see, that has close simiim'it.\' to the
phrase in the sixteenth amendment, “from whatever source derived.”

It is important to note that after Collector v. Day was decided
based upon the Civil War acts, that the Congress, in the 1894 act,
used this same langunge, “from any source whatever” but expressly
exempted in plain language the salaries of State officials in deference
to Collector v. Day, but the justification for the levy of a tax upon
muhicipal bonds, and other State bonds‘, arose, in my judgment, out of
the phrase in the 1894 act which said, “income from any other source
whatever,”

As is well known, the Pollock ecases avose out of the 1804 anct. The
arginents were many #nd diverse. "The Court was unanimous in its
views on the principal question involved, which affects us today.
There was a decision of 5 to 4 upon the other question, but that is not.
of particilar importance here. ,

ollock ‘was a stockholder in the Farmers Loan & Trust Co.
of New York, and when the Federal Government sought to levy
a tax upon the income of the trust company, Pollock, as a stock-
holder, asked an injunction restraining the collector from collecting
this tax, or it may possibly have been restraining the trust company
itself from puying the tax, I have forgotten which, but it presented ox-
actly the snme question. That case came here and was decided in 1895
or 1896, along in there. It was here twice: Once because there were
only eight justices, and they were equally divided upon one of the
important features of the case. The essential holding is this: All
nine jud%»es found unanimously that the tax laid ngburden upon
municipal bond interest because the income of the trust compan
was made up, in part, of the interest upon New York City bonds
think $60,000 out of n lnrger total, and since they were mixed and the
tax charged against all of it, the entire tax was void, and the court
very definitely held, under the immunity rule laid down by Judge
Marshall in the McCulloch v. Maryland case, that municipal bonds
could not be taxed under any legislative act of the Congress of
the United States, The case also held that the income tax was
void' becaus it was not apportioned according to population, it was

129978—39——38
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not a capitation tax in accord with the section of the Constitution I
_read to you a few moments ago. .

- The decision occasioried & great deal of vigorous, even bitter, dis-
oussion throughout the United States, Many of you who are older
than I will doubtless recall it.« I recall it in the latter days, becauss
I was a student at college, from 1606 to 1910. The entire subject was
thoroughly gone into by ih;geople of the country. Everyone agrees
that the agitation for the need and necessity for the sixteenth amend-
ment grew out of the Pollook case.

“The difference, as a matter of constitutional construction, lies here:
Did the amendment arise out: of the controversy over the matter of
apportionment alone, or did it also arise out of the question of
whether or not State and city bonds were subject to taxation by the

Federal Government?
Senator Connarvry. Senator, may I ask you a question right there?

Senator Brown. Certainly.

Senator ConNaLLy. Of course, I was not old enough to participate
actively in public life, but in the amendment, when it was submitted
to the States, was there any question ever raised that anyone knows
anything about as to that being the issue, taxing Stace and municipal
bonds? I never heard of it.

Senator Brown. That was the main subject of the principal dis-
cussion of the chapters in both of these briefs, on the history back
of the amendment.

Senator 'CoNNarry. I am speaking of the legislatures, when it
was submitted to the legislatures for ratification. I never heard it

discussed in my State, at least. ,

- Senator Browx. The highest judicial authority in the United
States today then raised the question. I am about to read the
present Chief Justice’s letter upon that subject, but it is getting me
a little ahead of my story. If you let me lay it aside for just a mo-
ment, I will revert to it, although I am quite close to it.

So I say that the question, it seems to me, on this phase of consti-
tutional inter%retation and construction is this: Did the income-tax
amendment, the sixteenth amendment, come about because of the
necessity for eliminating the apportionment feature alone or was
there also discussion and a desire for a determination or the ques-
tion of whether or not the income from State bonds could be taxed

. by the Federal Government. The argument pretty largely revolved

.around those two questions, - ‘

To my mind the most important factor in it is not what Governor
Hughes said, which I give you veg soon, or what Senator
Borah said, or what Senator Brown of Nebraska said, or Senator
Root said upon that controversy, it is what the people of the United
States understood at the time they, through their legislatures, ratified
the sixteenth amendmenit. ‘ '

“What did they then understand? I have detailed to you the
provisions of the Civil War Act and the provision of the 1894 ac
which it must be remembered was the basis of the Pollock suit, an
all of those acts contain ‘the phrase that; incomé should be taxed
“from any source whatever,” It is difficult for me to see how the
pe‘o&le‘o'f the United States'could differentiate between the meaning
of ‘the phrase “from whatéver solirce derived” and the phrase “from
any source whatever.” The phrase “from any source whatever”
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was accepted by everybody in the United States, from 1864 down to
1894, to include taxation of salaries of State officjals and the taxation
of the income from municipal and State bonds. There isn’t any
controversy over that subject, and that view is made clearer: by the
fact that the 1894 act took particular notice of Qollector v. Day and
expressly exempted State salaries from the provisions of the act,
thereby, it seems to me, indicating that the phrase “from any source
whatever” would have included State salaries if it were hot for that
specific exemption. : C

Wa have the several Civil War acts with this similar phrase “from
any source whatever” which includedsinggme from salary and from
State bond interest. The,@8rt in the Day dimeythe Conlgress in its
own construction of 4H6 language (Senator Hilly,of New York,

proposed an ameydiment during the consideratiofof the 1894
act, expressly egfnpting the intergét-.qp municipal Dtpds, which

i

was rejec ongressional, Recokd, vol*y26, pt. 7, 831 Cong.,
2d sess., p. §610), the Tr€aspry iff its lHeation ‘of e law,
and the peo geperal acte e, gl agr plam)
phrase covefe aFes and bondsy The
1894 act ufe Counf Jits dagision
in the Pollfok s pse ¥ rom
New Yorlf City muni ds. , itation frose
out of th§t decisiop., n } Tive \rase alfnost
identical W Arasé Ktatutes, ‘

t seemey clusion but this, I¥ the
plain meany ng of th gveySourge derived” feeds
any illumingtion, ther sup Fthe pracgically
identical ph¥ase I3€asury, ghd by
the people o b8 acceptegf as the
meaning of thy

on Rgress amendpgént there
was little, if anYthing, s%ould lend
any light upon this% one disc
the meaning of the Phyase © ; jpo8” derived” until
Governor Hughes, in subMitiipg or joithe New York State
d the point. =il t*take the time to read the -

Le%rislature, raise ‘ ‘ . ' ,
entire message. It is rather long, Governor Hughes, in his message
submitting the question to the State legislature, said: - Vo

The comprehensive words, “from whatever source derived,” if taken in their
natural sense, would include not only incomes from ordinary real or personal
property, but also incomes derived from State and munielpal securities.” . .

It is certainly significant that the words “from whatever source derived”
have been Introduced into the proposed amendment as. if it were the intention
fo make it impossible for the claim to be ed thiat the income from ahy

. property, even though it consists of the bonds of the State or of a munieipaiity
organized by it, will be removed from the reach of the taxing power of the-
Federal Goveinment. - . . 4 o s A

.., The immunity from Federal taxation that the State and its instrumentalities
of government now enjoy is derived not from any express provision of the
Federal Constitution, but from what has been deemed to be hecessary implicas
tion, ‘Who can say that any such implication with respect to the proposed. tax
will survive the adoption of this explicit and comprehensive amendment? .

* There'i8 nothing in the message which in any way ir;timdtes,an’y
other comstruction, « .+ a0 o D
~+iSenator: Coumfm.‘ ‘Was " he: recommend
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* Senator Browx. He opposed its adoption, Governor Hughes was
in favor of an income tax amendment, but he opposed the one pre-
sented because he consideved that it permitted the taxation of interest

from Sfate and municipal bonds. '
Senator Connarty. T judge from that langunge he was putting up

that bugaboo to scare the legisluture.

Senator Brown. I raised that same argument, Senator Connally,
in the coinniittee and had some <-unsidom{;le difficulty over it.

That immediately oceasioned widespread publie expression, Sen-
ator Borah and Senator Root took strong exception to Governor
Hughes’ views, and Senator Brown of Nebraska, who was the author
of the resolution, or Senator Borah, T have forgotten which—which
one was it that introduced the resolution ¢ ‘

Mur. Mornts (Assistant Attorney General). You mean the resolution
to amend the Constitution?

Senator Brown. The resolution to determine what the sixteenth
amendment meant,

Mr, Morrrs. Senator Borah, X
‘Senator Browx. Senator Borah introduced that resolution. It was

never adopted. He, in a very eloquent speech, took the opposite view
from that taken by Governor Hughes,

Senator’ Connarnry, Was that before the adoption?

Senator Brown. That was before the ratification of the amend-
ment. ‘
Senator ConNarLLy. That is what I meant.

- Senator Brown., Congressional action for submission had been
completéd, Senator Brown, the author of the resolution—I cannot
read his language otherwise—shifted around considerably in his
views. He said at one time that Senator Borah and Senator Root
were right, and he said immediately after Governor Hughes made his
statement that Governor Hughes was right, and I think it is fair to
say that while the miajority of his statements were favorable to the
Borah view, yet he did take the other view at other times. He said
this, in the first public comment of Senator Brown on the message

of Governor Hughes:

So far as Governor Hughes' message is concerned, I am sure I cannot see why,
it we are to make the taxing of incomes constitutional, we could not tax incomes
regardless of source, It is just as much income if it is derlved from natlonal,
State, or municipal securitles as if it is derived from railway dividends, interest
on corporation bonds, or any other industrial stock dividends, or the profits on
any mercantile or manufacturing business,

So it cannot be'said that Senator Brown was definite in his views,
he taking both sides of the controversy.

" If one were to take the State of New York alone, I think it would
be rather easy to reach the conclusion that New York very definitely
adopted the sixteenth amendment on the basis of the iYIughes in-
terpretation, because the then Republican legislature defeated the
gmposal to ratif@ In the subse?uent election Dix was elected

overnor of New York, and it is quite certain that the issue was, in
part, the sixteenth amendment. The Democrats, in their conven-
tion, adopted a plank in their platform favoring the adoption of
the sixteenth amendment, and Governor Dix took the same view
that Hughes did as to the meaning of the amendment and the sub-
sequent legislature ratified the sixteenth amendment.
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Now that cannot be said to be true of a great many other States,
because a majority of the State legislatures had no opportunity
to make u clear-cut decision upon that question. A few governors
took the Hughes view and a few governors took the Borah-Root view
but except for New York, I do not know of any State where it could
be said that the ratification was presented, in fact, to the people, and
in New York, there were a good many other issues besides the
sixteenth amendment.

All that I have said upon this question is said with this reservation,
that the committee itself, and I myself, are by no meuns satisfied that
either pro;)osition is reasonably sure of a determination, favorable
to the validity of these acts by the Supreme Court, My mind is
still open on the subject, although I am inclined to the views that
I have expressed. The committee itself goes no further than to
say that they bolieve that the salary question can be differentinted
from the bond question, and I will seek, in a few short moments that
I will take, to point out what that difference is. If the sixteenth
amendment is intel;prete(l as I have outlined in the last few minutes
here, it would justify both salary and bond taxation, but it is the view
of the committee that sulary taxation can be justified regardless of the
provisions of the sixteenth amendment and regurdless of the con-
struction that has been placed upon the sixteenth amendment by
Evans against Gore and other cases.

The States’ attorneys general, in their presentation of the case, very
strongly opposed the taxation of bonds, but they had very little to
say about the matter of taxation of snlaries, Solicitor General Ep-
stein, of New York, whom I want to state publicly is one of the ablest
attorneys I have ever heard, presented the views of the States. After
the hearings were held he wrote me this letter, reading only the per-
tinent paragraph:

May I assure you that the conference's position on the salary question is
precisely as I stated it to your committee. We take no position whatever on the
propriety of the proposed reciprocal taxation of intergovernmental salarles, We
do believe that there is a serlous constitutional issue involved in such taxation
without consent or counstitutional amendment. But the conference as such does
not wish to have the salary issue in any way involved in the matter of the

proposal to tax the interest on State and municipal bonds. This last s the one
vital question on which the conference takes a definite position of opposition to

the proposal,

That is the bond &roposal.

The CaarmAN, Let me ask you, to get clear in my own mind some-
thing that you said about the Evans case, that is the case where the
judge’s salary was involved ?

nator BrownN. Yes; a Federal judge.

The CuamrmaN, Did not the Con pass a law, after we had
passed the last income-tax law, that the taxes from a Federal stand-
¥oint were to be ap;t)lied to judges who were to be a&pointed in the

uture but were not to affect the judges appointed in the past?

Senator Brown. That is right, Mr, Chairman, '

Senator Davis, There is nothing in the pending legislation that
makes any purt of this retroactive ,

MSeqa%or powN, That is right, sir, Am I wrong about that, Mr.
orris

Mr. Morrrs, Senator, as I understand the Senator’s (}uestion, if it
had reference to the Evans versus Gore case, it was the kind of statitte
that had application only to future appointed judges, That is the

law now.
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Senator Brown, I think we understand that all right. Now the
justification, Mr, Chairman, for a_distinction between the taxation
of salaries and the taxation of bonds, ag I see it, rests here: The rule
of immunity announced in the MeCuiloch v. jlaz:ylaml case is the
basis for all of this discussion. It is felt by a great many that we
should look at the fact and determine whether or not the levy of a
tax upon a State bond is in reality a burden on the State sufficient to
interfere with the exercise of its essential governmental function;
second, whether or not the levy of a tax upon the Governor, to take
the most outstanding example—of the State is a tax laying a burden
;uﬂicient to interfere with the exercise of an essential governmental

unction,

The facts show that the levy of a bond tax—and when T use that
term here everyone will understand what I mean, and in this infor-
mal discussion it will do—the tax on the income from State bonds
will amotint to a direct burden upon the State of from 40 to 75 cents
additional on a $2 or $3 interest coupon, which is substantinl. In
other words, municipal and State bonds will have to bear a much
higher interest rate in order to sell in the market. in competition with
other capital. But the levy of, say, a i-percent tax upon the salary
of a Governor of a State is inconsequential, does not amount to much,
and it is a fiction to say that such a tax amounts to an interference
with an essential governmental function. One must admit that it is
a question of degree, but that is the justification for a distinction
between the two.

Senator Rancrirre. Senator Brown, do you think that degree could
affect the question of constitutionality?

Senator Browx. Yes; it has in the past. Senator Radeliffe, One
cannot read the line of cases which, as I say, have chiseled away State
311(1 Government taxation without realizing that it is a question of

egree,

enator Rapcrirre, What would be the standard in that case?

_ Senator Brown. Whether or not the tax interferes substantially
with the performance of governmental functions by the State, Clr-
tainly one ean take the view—I do not know that T agree with it—
one can take the view that an imposition of a much higher interest
burden, say 25 percent additional interest, on the State burdens the
State itself, interferes with the State’s financing operations, but it is
pretty difficult to say that an imposition of the 5-percent income tax,
say, on the salary of the Governor of the State is an interference
with the operations of the State itself. Now I am just pointing out.
what the distinction is, ,

Senator Raborirre. Would not the determination of that question
be almost an impossible one to work out ?

Senator BrowN. Lawyers do not think so. I read you what counsel
for the States say in that respect. I asked Mr, Epstein, the Solicitor
General of the State of New York:

The CramrMAN, Do you think there is some difference between the right of
Congress to impose a tax on the salaries—on the salary of the Governor of New
York—nand the right of Congress to impose a tax on the income from securlties?

Mr. Epstein replied:

Let me give you iy analysis on that, Senntor, if you plense, .
The taxation of salarles may not impede the actnal operation of the Govern-
ment, and, as has been pointed out by Mr. Justice Stone, it dues not follow that
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the taxation of the salary of an officlal would mean the nonperfornuince of
Wi sorviees, and it does not menn that the State wohld lose vevenues, or that

vott would have to Increase his salary. :
The taxntion of interest on bonds takes an entirely different turn, and has an

offect on the borrowing power of the State. So, you have there n basls for
distinetion,

Then I asked My, Cohen, who is another very distinguished and
able lawyer, who was attorney for the New York Port Authority in

the Gerhardt case:

e CHARMAN, You do feel thit the construetlons with respeet to taxation
on Statc securities by the Federal Government §s on a somewhat different basis
than the question of the right to tax the salavies of State officlals?

My, ConteN, When we say “somewhat,” we nre going into a wide field, By
that, T mean that it s possible for the Supreme Couit of the United States to
hold that the salaries are taxable, and that the seaurities are not taxnble,

Then Mr, Wood—I suppose Mr. Wood’s reputation is known—-

Senntor ConNarLy (interposing). Senator Brown, may I interrupt
you right there?

Senator Brown~. Yes.

Senator CoxxaLry. In the case of salaries, the effect on the State
would be indirect?

Senator BrowN. Yes.

Senator Coxxarny. In the case of honds it would be direct?

Senator Brown, It would be probably direct.

Senator Conxarry. The State has its bonding power, its financing
bower,

: Senator Browx. T am not ready to concede that it is direct, but it
comes much closer to heing divect than in the case of a tax on salary.

Senator CoxNarry, I do not mean within tlie menning of the Con-
stitution, but T mean the salary is one degree removed from the State,

Senator Brown, Yes; I grant that. ‘

Mr. Wood is probably the foremost authority on municipal
bonds in the United States, He is a member of the firm of Thomp-
son, Wood & Hoffman, I know in my practice heretofore I heard a
great deal of Mr. Wood’s ability, T asked him the question about the
distinction between the power of taxation of salaries and taxation
of bonds, aid Mr. Wood said :

While the conrts, both hefore and sinee the ratiflenfion of the sixteenth
amendment, have recognized the Mmitntions which the system of dunl sover-
olgnty has imposed upon the taxing powers of the State and of the Federal
Government, they have also been nware that these limitatlons must not be
extended too far or they likewise would impair, if not destroy, the very sys-
tem, the existence of which they were necessary to preserve. DBoth the State
and the Federal Government must raise revente, and if the principle of im-
munity were carried too far, the reclproenl immuidties would serfously Impair
the abllity of each sovereign to ralse revenue, The courts have, therefore,
refused to apply the doctrine to taxes, which are not levied directly upon the
exerclse of n sovereign power, but which affect it only remotely. This dis.
tinetion is brought out by two cases lke Ielvering against Gerhardt and cases
involving the taxatlon of bonds of governmental agencies, or the income de-

rived therefrom.

What he referred to were cases like the James v. Dravo Contracting
Com.{mn@/ (302 U. S. 134}.

Where unquestionally there is some additional burden on the Fed-
eral Government from the imposition of an incotne tax, such as an
income tax upon a State contractor, as was the Dravo case—Dravo
was buildihg dams on a river in West Virghila—and it was there

[}
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held the State of West Virginia could im]‘)oso a tax upon his income
regardless of the fact that it would impede or at lenst add a burden
to the Federal Government, although I think in that case the Gov-
ernmient conceded that the burden would be slight,

The snlary cases ended up with the Gerkardt case, which I will
briefly review for yon. Mr, Gerhardt and others were employees of
the Now York Port Authority., 'The New York Port Authority is a
bi-State corporation, exercising rights, duties, and privileges of the
States of New Jersey and New York in building and operating
bridges, harbors, various port operations in and about the harbor of
New York. Mr. Gerhardt was an employee, and it was held he was
subject to the Federal income tax,

hat was immediately followed by the case which is now pending,
Graves v. O'Keefe, No, 478, in which the State of New York, following
the veciprocal idea, said if Gerhardt is subject to Federal tax then
O'Keefe, who is an employee of the Home Owners’ Loan Corporation
in the city of New York, is likewise subject to tax under the New
York State income-tax law. The New York Court of Appeals struck
down the tax, after it had been upheld in one of the lower courts
and the case is now here, and the rather interesting and startling
feature is that the Government has intervened an has conceded that
O’Keefe is subject to New York State taxation upon his Federal
salary, and the Government even goes further. I asked Mr, Wenchel,
the General Counsel for the Bureau of Internal Revenue, if their
concession went so far as this, that the salary of the President of the
United States is now subject to income taxation in the State of New
York, and he said yes, that was the view of the Department. It is
expressed in the Government’s brief in the O'Kecfe case in these

words:

Whether there is such an exemption may, in one view, be largely a question of
congressional intent, There i8 undoubted power in Congress to waive any
fmmunity which could otherwise he claimed by an officer and employee of the
United States. Congress has the power to extend the immunity to those who
deal with the necessity or instrumentality in cases where they otherwise would
he taxable, but here Congress has not acted elther to exompt the officers or
employees of the United States from such taxation or to make them Hable. In
the minds of Congress the question reduced itself to the prineiples of the con-
stitutional law, We submit that the implications of the Coustltution do not
carry to the point that the salary paid by the United States to its officers and
employees {s exempt from a nondiscriminatory State tax upon the net Income

received by its citizens,

That is the presett position of the Department of Justice.

Now, Mr, Chairmiin, I think that is all I have to say. From the
ublic standpoint. the interest is great. I happen to have here a
etter from the Department of Justice showing the general public

attitude as judged by newspaper support. Since the President’s
message of last April, and principally in the last few weeks, since
this question became promiinent in Congress, the newspaper clippings
show ag follows: Those not in favor are 22, those who favor consti-
tutional amendment only 47, and those who are favorable, 279,
So it could be summarized to'be 279 pro and 69 anti upon the subject.

Now, I have taken a long time, but I want to say that I am ready

to answer any questions, \

The CramrmAN. On the question of taxing the income from State

and local secumtieshyour committee is not ready to make a report?

Senator BrowN. We are not ready to make a report.
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"The Cramsan. You are still considering that question?
Senator Brown, Thet is right. '
Senutor Groroe, Senator Brown, may I ask you to just briefly state

what this bill does?
zurisdic-

Senator Browx, This bill, Senator George, i8 not in our
course,

tion.  Wae report merely upon the general principle, but I, o
am familinr with it.

[t provides, in substance, that all Federal employees are subject
to a nondiscriminatory State income tax. It imposes the present
income tax on all State officers and employees. It then provides, in
title II, that all State officinls who might. be said to be subject to the
income tux heretofore by reason of the decision of the Court in the
Gerhardt case, nre exempt, and prevents the Bureau of Internal Reve-
nue from taking any steps to collect those back taxes which it would
bo the duty of the department to go ahead and collect [those taxes]
except such as heretofore have been taxed as a matter of practice.

Senator Georar. That is made prospective from December 81, last ?

Senator BrowN, Yes; that is correct. There is no retroactive tax
on any of these State emplo]yees contemplated now if this bill passes,

Senator Geonree. Nor by the State or Federal officers or employees,
save from December 31, 19387

Senator Brown. I think, Mr. Wenchel, that is the idea is it not?

Mr, Wenenen (Chief Counsel, Bureau of Internal Revenue). Yes,
sir,
Senator Brown. Of course, we expressly authorize State taxation
on Federal incomes from Junuary 1939 on, but I do not know just
what_the situntion would be if the State of New York attempted to
tax the salary of Senator Wagner, I do not know what the situation
would be.

Mr. WeNoneL, That is not taken care of in the bill,

Senator Brown. That is not taken care of in the bill,

Mr. Morrts, That might turn, Senator, on the question as to
whether the Supreme Court in the ending case held that explicit
und express consent was necessary. That is the question,

The Cuamrman. I am sure, Mr, Brown, that the committee is very
a{:]nreoiative of your explanation, It has been most illaminating and
able.

Now, Mr. O'Brien, will you explain the details of the bill briefly so
we will know just what it is? .

Senator Gerry. I would like to ask the Senator a question. You
used the word “nondiscriminatory” taxes in the bill.

Senator BrowN. That is in the bill.

Senator Gerry. Does that go to the point of preventing any ex-
%essiv;a taxation, for example, on the salary of the Governor of a

tate

Senator Brown. I would say, Senator Gerry, that it is an analogous
to the subject of the taxation of national bank stock by a S%ate.
We authorized taxation by the State of Rhode Island of any stock
held by citizens of Rhode Island in a national bank, and we pro-
vide in it thiat that taxation must be on the same terms and condi-
tions ag taxation of State bank stock by the State of Rhode Island,
and I think the idea in this bill is to permit that kind of income tax

legislation,
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Senator Genny, You raised the question of taxation on any salary,
Is there any question there as to the amount of the tax? For exam-
ple, if you had a terrifically large tax on the Governor’s salary it
might interfere with State functions, it might interfere with carvying
out hjs duties, .

Senator Brown. Of course, that is an exaggerated case,

Senator Gerry. I mean is this bill to prevent that sort of thing?

Senator Brown. T would say so.  You mean a Federal tax?

Senator Genry. Yes; if n Federal tax did that how wonld that
fit into your argument as to the constitutionnlity?

Senator Brown. T do not think we could tax the Governor on a
$25,000 snlary on any different basis than the president of n private
corporation drawing $25.000. Tt would be diseriminatory it such an
attempt was made,

Senator Gerry. That is what T thought you were gefting at.

The Cuamyan, Mr. O'Brien, will you just explnin briefly this

bill?

STATEMENT OF JOHN 0'BRIEN, ASSISTANT LEGISLATIVE COUNSEL,
HOUSE OF REPRESENTATIVES

Mr. O'Brien, The bill containg two titles, The fivst title relates to
})rospective taxation of State employees under the Iederal income
ax_and consents to the prospeetive taxation of Federnl emplovees
under the different State income-tax systems. Section 1 of title I
expresgly includes within the definition of gross income, for the pur-
poses of the revenue act, compensation received as personal services
rendered to any State or instrimentality of the State, or any muniei-
pality. In other words, every State and municipal officer is subjected
to the Federal income tax for tnxable vears heginning after December
g}l,]1938, that is this year and future vears. That is section 1 of the
ill,
Section 2 removes the exemption of the present lnw of tenchers in
the public schools in Alaska and Hawaii, hipnt is an exemption which
I think las been carried since 1928, The exemption was oviginally
i)‘ut in on~thic theory that State school tenchers were exempt from
federal income taxes, and therefore Territorinl Alnskan and Hawai-
ian school teachers ought similarly to be exempt from Fedetnl taxes.
The consequence of scetion 1 is with vespect to years beginning after
December 31, 1038, State school teachers are subject to taxes and
therefore the exemption of Territorial school teachers is stricken out.
Section 8 gives the consent of the United States to the taxation
of compensation received after December 81, 1938, by a Federal em-
ployee. That taxation will be taxation imposed by any duly con-
stituted State or municipal taxing authority having jurisdiction to
tax. The taxation which is authorized is taxntion which does not
discriminate agaitist the Federal officer or employee on necount of
the source of his compensation.  When T say “Federal officer ot em-
ployee,” I mean not only officers and employees in the ordinary sense
who are employed by the United States, o any branch of the Gov-
erntetit of the United States, such as the judiciary, legislative, and
executive, but also the new agencies, including corporations which
have been created and from which an officer receives compensation,

Is there any question on title I?
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Senntor Grorar. Cannot the State tax the Army and Navy?

Mr, O’Biien, The State ean tax the Army and Navy, if it has
jurisdiction to tax Army officers,

Senator Geoner, ‘That is what I thought.

Senator Connarny. Mr. O'Brien, what is the practice now res-x].)ect-
ing school teachers?  Ave State school teachers subject to Federal
income taxes now?

My, O’Briex, T understand the Treasury has not tried to collect
taxes from State school teachers,

Senator ConNarLy, It has not?

Mr. O'Buien. It has not, ,

Senator Connarry, Under this act they would bhe taxed?

Mr. O'Briex, Senator, this seetion 1 does say that State school
teachers are subject to Federal income tax for taxable years begin-
ning after December 81, 1938, That is this year and future years,

Senator Connarry, That is what T sny,  Under this act they would

be taxed?

Mr. O'Briex, That is vight,

The Cianaran. Ave there any other questions?

Mr, O'Brien. Let me go into title II, ‘Title II relates to the retro-
active imposition of I“o(k‘vul taxes on State officers.  You might, per-
haps later, want to go into executive session as to the precise dotails
of the bill, but T can tell you generally what the scheme is.

Tho scheme is this: If you have the class of officer who has tradi-
tionally been subject to the Federal income tax, such as the State
liquor store employce, or the State employee who is engaged in run-
ning what has traditionally not heen thought to be essentially a
rovernmental funetion, such as a street-car line or a power plant,
10 is not given relief on account of the imposition of income taxes
upon him, " In other words, he is the kind of man who has always
been paying the tax. There is no attempt to give him this tax
bnek, if he has paid the tax. The attempt has heen made to dis-
tinguish between this case and the cases in which the State officer
and employee has heen surprised by the recent court decision,

If you have one of these employees, not the tmditimmllr taxed
employees, I mean a Government school teacher, even an employeo of
the New York Port Authority, who has not paid his tax, he does not
have to pay his tax, Tf he has paid his tax for back years, he gets
his tax back with interest. That rule anlies not only with respect
to taxation for back years 1937, 1936, but back to previous years,
1t also a]pplies to his taxes for the taxable year 1938, That is, he
will not have to filo a return on March 15, 1939, with respect to his
1038 income. ‘

Furthermore, in the case of a man who has been surprised by
Ilelvering v, Gerhardt, who did pay his ta'x notwithstanding the fact
he was prior to that case not thought to be subject to the tax, he gets
his money back for 1937 and previous years, We thirk tfnem are
going to be very few of those cases, but in order to make absolutely
sure, we have provided if he paid his tax and the a})plication of the
taxing provisions would result in the application of the doctrine of
Helvering v. Gerhardt, then he gets his tax back with interest,

The Crniamman. Let mo ask one of the Treasury representatives;
what do you estimate as the total amount of refund?
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‘Mr, Tuomas Tanteav (legislative counsel, Treasury Department).
That is very difficult to sozby, {r, Chairman, but we do not believe that
it will run over $1,000,000. The fact is, the amount of taxes that
have been collected within the statute of limitations, from this par-
ticular type of employee, has been so little that we do not believe the
claims could amount to more than $1,000,000.

The Cramaan, All right, Mr. O’Brien, .

Mr. O'Brien. Mr. Tarleau just touched upon a point which I think
is an important point to be considered in title II. In cases in which
the tax is going to be refunded on account of the claim, or the insti-
tution of another kind of proceeding for the purpose of getting the
tax back, the tax will not be given back to the man unless he filed
his claim in time, or unless the statute of limitations, in other words,
had not run against him.

There are further provisions, Section 205 of the bill excludes from
the definition of compensation of officers or employees as officers and
employees only compensation paid directly or indirectly by the
United States.

I might, on that point, enlighten you briefly. There was hefore
the Ways and Means Committee a good deal of discussion as to who
should get this retronctive relief, and there are a number of cases
in which it was shown that there were certain officers and employees
of the State who did not get their money from the State or from any
instrumentality of the State as salary or wages or compensation,
They get their money by fees which they levied against certain classes
of people who had dealings with the State.

For instance, there are a number of masters in chancery and other
court officers in a number of States—Illinois and States like that—
who got no salary from the State whatsoever, but in the exercise of
their functions are able to deduct from the charges for litigation
an amount which sometimes, I understand, was approved by the
court, which they took out of the client, and yet they were regular
State officers and carrying out State functions, They took an oath
of office to support the State, and so forth.

Similarly, I understand there are a number of instances in which
bank liquidators occupy the same position. There are people who,
out of the proceeds of the bank liquidation, collect their compensation,
and they were State officers. Now, with respect to those people, since
they are in exactly the same position as other officers in other States
who perform the same functions and get their salaries from the State,
those people are entitled to recover their tax which has been paid, are
entitled not to be proceeded against if their tax is not paid, and do
not need to file a return in March of this year for 1938,

The last section of title II provides that if title I, which taxes
State officers and which grants the consent of the Unlted States to
the taxation of Federal officers by the States, is held unconstitutional
then title IT shall not be affected thereby, and vice versa. If title II
is held unconstitutional, then title I shall not be affected thereby.
I think that is as brief an explanation as I can go into,

The Crramman. I have had a request that certain gentlemen migh
wish to be heard, but that is up to the committeo. Mr, Hanes, did

vou have anything to say?{
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Mr. Joux W, Hanes (Under Secretary of the Treasury). No, sir;
T do not think there is anything we want to add,
The CHairyaN, Does Mr, ‘Lobin wish to make a statement?

STATEMENT OF AUSTIN J. TOBIN, SECRETARY, CONFERENCE ON
STATE DEFENSE

Mr, Tonin. Briefly, Senator, on behalf of the States attorneys
eneral, we would like to put before the committeo the request that
is bill bo split into two bills, The States attorneys general take no
position. They feel that they cannot take a position on the question
of taxing future salaries, for many reasons, including the obvious
reason of being seriously misrepresented in their attitude,

The CrairaaN, It might be unpopular in the States,

Mr, Tonin, They feel, sir, the difficulties of making clear the
constitutional bagis of their objection. They have two objectives, and
have had two objectives throughout this tax discussion, The first
one is the necessity, and the immedinte and crucial necessity for the
enactment of title 11,

I mig_iht say, Mr. Chairman, that the cffect of that act is far more
real and dangerous one than is generally recognized. There has been
some talk that there could be a liability of State and munici]%n.l
employees under the decision in the Gerhardt case, which undoubtedly
widened the scope and the field of Federal taxation of State em-

loyees, to 8 years, but the liability is far more serious than that.
t would extend back for 12 years, because none of these State or
municipal employces over filed, or practically none of them, ever
filed a report which would have set the statute of limitations in
motion. The liability is so real that the Secretary of the Treasury
would be unable to extend any clemency or mercy to these people,
and there are, I think we may accurately say, hundreds of thousands
of them throughout the country, because it will become his duty on
March 15 to nssess these people and to take from them whatever
little f)roperty they may have accumulated, and to take from them
their homes, unless some such legislation as this is enacted.
Very properly, in his sympathy and humanity, the President
stressed that matter in his recent message and asked the Congress
and pointed out to them the necessity for the immediate passnge of
title II, which is noncontroversial, if the committee please. The
court never intended such a result, The Treasury does not want to
o through with such a result, and I am confident that the Congress
oes not want to and it is taking obviously every measure to avoid
it, but I do want to make the Pomt that there is a real and serions
ilun%eli i‘n putting the lion and lamb together in these two bills, titles

an . i

If you get into any constitutional controversy on the floor, ns to the
constitutionality and soundness of title I, something may happen that
title IT will not pass. ‘We think that that is a renl danger, and we
think that the proper way :for these two mensures to be reported out
would be as two bills, ‘

Now, if the committee has any doubt as to the highly contro-
versial nature of title I, may I simply call attention to the fact that
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before the Ways and Means Committee, Mr, Morris, the Assistant
Attorney General, very frankly answered Congressman Reed, in
response to Mr, Reed’s question with regard to this salary iJll],
“Do_you personally entertain any doubt ns to the constitutionality
of the proposal which is brou lxt here?” Mr, Morris replied,
do not think I would be candid if I said that the question was one
without doubt.” .

Now, if the Senators please, this future salary measure took 4 hours
of debate on the floor, and I think from the character of the debate,
and from the expression of those who participated in it, it could very
easily have taken a Igl:eat deal longer than that period to have heen
properly debated, It is a serious and difficult constitutional question,
one, ns Mr. Morris said, that is open to all kinds of doubt.

The doubt can be further illustrated by the fact that the report
of the joint committee itsolf opens with the statement that “it is
the opinion of this office that in order to effectively reach the com-
Pensntlon of all State and local officors and employees an amendment

o the constitution will prove necessary.”

We fecl very strongly, the attorneys genernl of the States, that
that type of bill .sho.nld not be linked to this title No. II .which is
pure and simple justice and mercy to these employees, and it should
not be linked to the other side of this picture, the attempt to extort
the pound of flesh.

_I'might say that the State's attorneys general position on the salary
bill can best be summed up in this paragraph, I quote from the
brief which they placed before the special committee:

We shall gshow in dealing with the question of the power to tax the salarles
of all State nnd Federal ofticers and employees, that the cases which established
that immunity have not yet been overruled.  Pending caser in the United States
Supreme Court will give full opportunity for the discusstop of those phases of
constitutional Jaw which are now sub judice, Tf the Unlted States Supreme
Conurt should uphold in toto the contentlong of the Government, with reference
10 the present power to tax salarfes, there will he no necessity for legislation,
and probably no necessity cven for a constitutional amendment, If the court
should finally hiold that a tax on any publie officer’s or employee’s salary is not
a burden on elther Government in the performance of its sovereign functions,

the States will not require any permission from Congress to tax Federal sal-
arles, nor will the Federal Government reguire any permission from the States

to tax nny State officer's or employee’s salary.

May I point out to the committee also that there is absolutely no
need for immediate action on the question of future salaries, the way
there is for the action on relieving the immediate dangi(er of the
imposition of this 12 years’ retroactive tax, The bill, in its present
form, does not ,'mrpm't to tax salaries until 1940, whereas its action
is needed immediately on the question of the retroactive tax.

There is no need for debate on the retroactive question. Fvery-
body is agreed on it. Why should it be tied up and put into the same
basket with this other question arising in title I which, obviously,
will require debate and will probably be debated, and whi¢h raises
‘a most serious constitutional question with which I am confident the
Senafe will adequately dealf ,

May we point out in conclusion the lack of necessity for joining
these two titles together, that there is absolutely no.need for passing
title I whatsoever, The Treasury Department right now, if it has
the constitutional power, has the full statutory power to tax the sal-
aries of every State and municipal employee from the Governor
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down, That uf)ponm clear from the revenue acts of 1918 to date,
It was made clear, and it is made clear in the report of the joint
committee where, on the opening page of their report, they point out
that existing vevenue lnws tax compensation of State and local officers
and employees to the fullest extent permitted under the Constitu-
tion. And again, at pages 36 to 89 of their report, where it is pointed
out that ever since the Revenue Act of 1918, when the exemption to
State and municipal employees was taken out of the statute, there
has heen full and complete’ power in the Treasury Department to
tax all of these saluvies. It 1s pointed out also that this conclusion
was renched by Mr. Justice Stone in the (Yerhardt case, who pointed
ont that the 1932 act which governed that case, did not authorize
the exclusion from gross income of the salaries of employees of the
State.

Now there is this point also, that there is absolutely no need for
the enaciment of this title which is in effect rather a solemn mummery,
decluring simply what is the law to be the law, <o far as the statute
is concerned, That was also made clear by Representative Me-
Cormack in the hearings before the Ways and Means Committee of
the House, Ile pointed out that under the 1018 act, and under the
1926 nct, there was full power existing by statute, it you had it by
the Constitution, (o tax the salaries of State employees, and then
Representative McCormack asked Mr, Morris, or, rather, said to him,
“So far as the State and politieal subdivision employees are con-
cerned, the power has existed sinee 1926.”  And Mr, Morris replied:

1 shall not disprite the Congressman on that point, and T may even go one
step further and say this: That in the Sare case * * * {he (overnment
bad Intended  * * * {0 assert before the Supreme Court the various conten-
tions that should be consldered in that lght cven though there he no such
statute such ag has been proposed. * * *

Mr. McCormack then said:
What you are saying is that if Congress wonld net aMrmatively, it would rein-
force your argument,

And Mr, Morris replied :
I do not think there Is nny doubt about that,

And again he said:
* % * The question could, it seems most Ukely, be considered afresh with
more foree If there was an express intention on the part of Congress to tax
those salarles,
There is, if the committee please, now pending in the Supreme
Court, the O’Keefe cuse, in which the Government, in its very able
brief in that case, has argued that it has and should have full power
{o tax the salaries of State officers and employees without the enact-
ment of any statute whatsoever, and clearly, since they make that
argument there, no statutory barrier is standing in their way. We
simply say. if the comniittee please, that with these serious questions,
with the fact that there is no requirement of haste in the salary ques-
tion, with the fact that you are bound to face a serious constitutional
“debate on the floor, that you should ot join a measire which is
_ simple justice and merey to hindreds of thousands of employees and

endanger its immediate passage before March 15 by hooking it up to
this highly controversial question,
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The CrammAN. Thank you, Mr. Tobin. I am inserting in the
record a statement regarding the pending bill submitted by Mr.
Jacob Baker, president, United Federal Workers of America,

(The statement is as follows:)

STATEMENT SUBMITTED BY JACOB BAKER, PRESIDENT, UNITED FEDERAL WORKERS OF
AMERICA

My name s Jacob Baker. I am president of the United Federal Workers of
Anterica, afillated with the Congress of Industrinl Organizations, and having
members in all of the exceutive departments both in Washington and the field.
The United Federal Vorkers of America wishes to record its support of H, R,
8700, now before the Senate comnittee.

In general, this view Is the following: The increase of Government function
in the States and munleipalities, as well as in the Federal Government, requires
a broadening of the tax bnge, At the present time the alternative to a broadened
base of income taxation is an increase in snles and excise taxes, It seems un-
questfonable to us that the fncome-tax method s much more fair and equitable,
Althongh the passage of this nct will undoubtedly encourage the levying of
income taxes in many of the States upon Federal employees, we feel that, even
8o, theve fncome taxes will bear less hardly upon low-paid Govermmnent workers
than will sales tnxes, business-privilege taxes, or any other taxes that are apt

to be developed.
The Cramman, The hearings are now closed and the committee

will go into executive session,
(Whereupon, at 11:48 a. m., the hearings were closed and the com-

mittee went into exccutive session.)

(Subsec“\ently the fol]owinfx‘tele%'am \iﬁis received from My, Julius
Henry Cohen, general counsel, the Port of New York Authority, New

York City, and was ordered printed in the record:)
New York, N, Y., February 22, 1939,

Senator PAT HARRISON,
Chairman, Finance Committee, Senate, Washington, D. 0.:

Since my name was mentioned in the hearing before your committee yester-
day as apparently concurring in certain views expressed by others, I wish to
make it clear that while I joined in the general polley of not discussing taxa.
tion of salary as a matter of public policy, I did not intend to give the impres-
slon that I concurred in the view that the statutory method proposed was
unobjectionable on constitutional or legal ground. I quote from the brief signed
by the State attorney general and by me on page 7: “The attorney general
refrains from discussing the general questions of publie policy involved in the
salnry phase of the proposal, they would not seem, however, sub stlentio to accept
those contentions of the Government In the fleld of salary which deal with the
constitutional questions now pending in the courts, and so far-as the constitu-
tional questions are germane to both fields they will be found to be fully cov-

ered In this memorandum.” The germane constitutional questions will be
found in chapters 1, 2, and 8 of part 1 In A, B, G, D, B, and ¥, and chapters b
and 7 of part 2, and the whole of part 8 of the brief. Will you be good enough
to make this telegram part of the record before your committee so as to avold

any misungderstanding as to my position,
‘ Jurius Henry COHEN,

( Subse(]uently the following letter was received from Mr. Edward
A. O'Neal, president, American Farm Bureau Federation, and wag
ordered printed in the record:)

AMERICAN FARM BUREAU FEDEHATION,
Washington, D. 0., February 22, 1939.

Ohairman, Commiitee on Finance, United States Senate,
‘ Washington, D. 0.

My Drar_Sknaton HARRISON: On behnif of the Amerlean Farm Burcau
Federation, I desire to convey to you as chairman of the Senate Flnance Com-
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mittee our endorsement and support of the Doughton bill, H, R. 8700, author-
fzing the reciprocal taxation of salaries of Federal, State, and local govern-
mental employees. At the recent meeting of our nutionnl logislative committee
here specific authorization to support such legislation was approved.

As carly as 1021 the Ameriean Farm Bureau Federation enuncinted as one of
the foundation principles of Its nntional tax policy the following: “As this is
a country of all the people, all the people should have some part in supporting
the Government.”

Another cardinal principle of equitable taxation which the federation has
constantly advocuted over the years is that taxation should be based primarily
upon abllity to pay.

Measured by either of these standards, the continued exemption from taxa-
tion of salaries of governmental employees, whether Federal, State, or local,
is unjustifiable,

The purpose of the Doughton bill is to permit the taxation of salarles of all
officers and employees of government under the Federal and State income-tax
laws in the same manner as the salaries of all other citizens of the United
States, As a matter of plain equity, governmental employees should bear their
equitable share in supporting the functions of government to the same extent
as any other citizen,

We hope this measure will be enacted into law.

Sincerely,
' Epw. A. O'Nrax, President,

X



