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EXTENDERS AND TAX REFORM:
SEEKING LONG-TERM SOLUTIONS
TUESDAY, JANUARY 31, 2012

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.
The hearing was convened, pursuant to notice, at 10:02 a.m., in
room SD–215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the committee) presiding.
Present: Senators Schumer, Cantwell, Nelson, Carper, Cardin,
Hatch, Grassley, Snowe, Kyl, Crapo, Thune, and Burr.
Also present: Democratic Staff: Russ Sullivan, Staff Director; Lily
Batchelder, Chief Tax Counsel; and Tiffany Smith, Tax Counsel.
Republican Staff: Jim Lyons, Tax Counsel.
OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. The committee will come to order.
Benjamin Franklin once said, ‘‘In this world nothing can be said
to be certain except death and taxes.’’ But today, not even our
taxes are certain. There are currently 132 expiring provisions in
the code. That number has more than tripled since 1998.
These policies, commonly known as tax extenders, expire every
year or every 2 years. The lack of certainty about these tax incentives, I think, is not good for America, and it is not good for American businesses or for American families. It is bad for businesses
looking to create jobs, and it is bad for our economy. It leaves businesses unable to plan ahead, unable to invest because year-to-year
incentives are ineffective.
Many construction projects, for example, take at least 5 years to
plan, finance, and build. When Congress passes an investment tax
credit for only 1 year, there is no guarantee for a town, city, or developer to move forward with the 5-year project. But when Congress provides businesses with long-term incentives that cover
their entire business plans, businesses can invest with confidence
and our economy can grow.
Take the small wind investment tax credit as an example. In
2008, Congress provided more than 8 years of uninterrupted tax
policy with this credit. The planning that Jenny Bryce of Belt, MT
has been able to do thanks to the long-term nature of this tax incentive has helped her grow her business. Jenny owns Pine Ridge
Products, a 15-year-old company with about $800,000 of revenue
per year.
(1)
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Pine Ridge manufactures, services, and installs small wind turbines for farmers across Montana. A turbine installed by Pine
Ridge costs about $60,000, but has the ability to take a large farm
entirely off the grid when the wind is blowing.
Sixty thousand dollars is a big capital investment for a farmer
or a rancher. That is why Congress passed the small wind investment tax credit in 2008. It covers 30 percent of buying and installing a small wind turbine.
The long-term nature of this credit has helped create an industry
that includes more than 80 small wind companies and thousands
of American manufacturing jobs. For Jenny Bryce and Pine Ridge,
it has led to a sustainable business.
But for other industries that rely on the tax code, the stop-andstart nature of year-by-year extenders has been disastrous. The
biodiesel industry relies on a tax credit to help them compete
against diesel fuel from petroleum. Originally created in 2004, the
credit has been extended 3 times. In 2010, the credit lapsed for almost an entire year. That devastated the industry: more than 9,000
jobs were lost, 80 facilities shut down, and production dropped by
more than 40 percent.
The industry is now trying to cope with another lapse in the
credit. Companies are laying off workers and reducing production.
This is unacceptable. We need to do better. For businesses to succeed, Congress must provide a stable and certain tax code.
And it is not just the biodiesel industry that is feeling the effect
of lapse in tax extenders. Each year the number of extenders
grows. Extending last year’s provisions would have cost $38 billion.
Once in the tax code, very few provisions expire completely. They
are added to the list of extenders, and the cost continues to grow.
We need to address these tax extenders to provide long-term certainty, and through tax reform we should evaluate each and every
extender and determine whether it should be allowed to expire or
be made permanent. We should either address each incentive’s
shortcomings and fix them, or we should let the incentive expire.
This process will take time, time that our recovering economy
does not have. Each day that businesses do not know whether tax
extenders will be in place this year means less American manufacturing, less production, and fewer jobs. In the meantime, we need
to pass these tax incentives to help businesses and help business
owners like Jenny Bryce in Belt, MT create jobs.
So as we work to pass tax extenders through this year, let us
continue the hard work of tax reform. It will be very difficult, but
very important. Let us consider whether we should retain these
provisions or whether we should use the money to lower tax rates.
If we should retain them, let us consider how to reform them to
get the most bang for the buck while making them permanent. Let
us provide the certainty that our families, businesses, and economy
need.*
[The prepared statement of Chairman Baucus appears in the appendix.]
The CHAIRMAN. Senator Hatch?
* For more information, see also, ‘‘Legislative Background of Expiring Federal Tax Provisions
2011–2022,’’ Joint Committee on Taxation staff report, January 27, 2012 (JCX–6–12), https://
www.jct.gov/publications.html?func=startdown&id=4388.
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OPENING STATEMENT OF HON. ORRIN G. HATCH,
A U.S. SENATOR FROM UTAH

Senator HATCH. Well, thank you, Mr. Chairman. Mr. Chairman,
there are not too many people outside, but, if they are willing to
stand, we ought to let them in. There is a line-up out there.
The CHAIRMAN. Yes. I will look into that.
Senator HATCH. Yes, if you can. I would hate to see anybody not
be able to attend if they want to.
I want to thank you, Mr. Chairman, for holding this hearing on
tax extender provisions. It is difficult to find many people who
argue that Congress can, or should, continue dealing with tax extenders in a business-as-usual manner.
The explosion of temporary tax provisions in recent years is a
very notable and problematic trend. The number of temporary tax
provisions has grown from 42 in 1998 to 154 in 2011. Even those
tax extenders that are sound tax policy lose much of their power
due to their temporary character. For example, Congress has recently allowed important temporary tax incentives, such as the Research and Development credit, to expire. Then, after business decisions have already been made, Congress has retroactively extended the tax provisions.
If a provision is worthy of being in the tax code, then it generally
should be made permanent. For instance, the R&D credit is an extremely worthy provision, and it should be enhanced and made permanent, as Chairman Baucus and I proposed in a bill that we introduced in September 2011.
Certainty in the tax code is a very important factor in allowing
businesses to plan their affairs, make investments, and create jobs.
These job creators do not want bad certainty: they do not want to
hear that their taxes are going up. Congress should provide this
certainty by making permanent the provisions that are worthy of
remaining in the law and eliminating those that are not.
Chairman Baucus and I agree, along with many of our colleagues, that the current tax code demands comprehensive reform,
and I appreciate his leadership in this matter. In the meantime,
before tax reform is accomplished, Congress needs to decide what
to do about tax extender provisions that have expired. Now, that
is the subject of this hearing, and I am interested in hearing the
testimony of our excellent witnesses who are here today.
Mr. Chairman, I appreciate you holding this hearing, so that is
all I need to say.
The CHAIRMAN. Absolutely, Senator. Thank you very much.
[The prepared statement of Senator Hatch appears in the appendix.]
The CHAIRMAN. We will now begin with our first witness, who is
Dr. Rosanne Altshuler. Dr. Altshuler is professor and chair of the
Economics Department at Rutgers University. The second witness
is Dr. Jason Fichtner. Dr. Fichtner is a senior research fellow at
the Mercatus Center at George Mason University. The third witness is Caroline Harris, chief tax counsel for the U.S. Chamber of
Commerce.
Unfortunately, our fourth witness, Mr. Calvin Johnson, cannot
join us today. His flight was grounded yesterday in Texas due to
mechanical reasons. I might say it is rather ironic that that hap-
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pened today, because today we are hoping to finalize bringing up
the FAA reauthorization bill, including new funds for NextGen,
which is the next generation of air traffic control technology. I do
not know if that has much to do with a mechanical problem on an
airplane, but nevertheless, it is regrettable that Mr. Johnson is not
here.
Your statements will automatically be included in the record,
and I urge each of you to summarize your statements. Get right to
the point, be pithy, precise. Do not pull any punches. Life is short.
You cannot take this day back. Tomorrow, it will not be here anymore.
So, Dr. Altshuler, you are first.
STATEMENT OF DR. ROSANNE ALTSHULER, PROFESSOR AND
CHAIR OF THE ECONOMICS DEPARTMENT, RUTGERS UNIVERSITY, NEW BRUNSWICK, NJ

Dr. ALTSHULER. Thank you. Chairman Baucus, Ranking Member
Hatch, and members of the committee, it is an honor to appear before you today to discuss tax extenders and tax reform.
The vast majority of extenders we are considering today were
originally enacted to provide specifically limited incentives for certain activities or investments. However, unlike other tax provisions
that provide targeted tax benefits, extenders have a limited shelf
life. Much like the items in the meat and dairy sections of the grocery store, our tax code is littered with expiration dates, and the
past-due inventory is quite large.
More than 60 temporary tax provisions expired at the end of
2011. Each was enacted with an expiration date and, only with
some exceptions, every one of those dates subsequently has been
extended. In most cases, these temporary provisions have been extended over and over again for just a couple of short years, or less.
In fact, the packages of tax extenders we are considering today
are now referred to as ‘‘traditional’’ tax extenders, making it hard
to argue that they are not fixtures of our tax code. I believe that
extenders must be considered within the context of fundamental
tax reform.
In my written testimony I address the desirability of maintaining
a tax code that includes numerous unrelated temporary provisions
that are routinely extended and the need for tax reform. I recommend that, instead of arguing about which provision should be
included in an extenders package, we should instead devote our energy to building a tax code that will allow us to face the daunting
fiscal challenges ahead.
For many taxpayers who are impacted by one of these extenders,
the ritual of being on tax code death watch, only to be saved by
last-minute clemency, or in instances like this year, resurrection,
creates tremendous volatility. This volatility not only creates uncertainty and perceptions that our tax code is unfair, it reinforces the
view that the current legislative process is dysfunctional and our
elected representatives are unwilling or unable to choose among
competing priorities.
It is important to recognize that, by making these provisions
temporary, Congress reduces their benefit. Businesses, for example,
are not likely to make long-term investments based on subsidies

VerDate Nov 24 2008

20:45 Jan 31, 2013

Jkt 000000

PO 00000

Frm 00008

Fmt 6633

Sfmt 6633

R:\DOCS\78027.000

TIMD

5
likely to disappear. Temporary provisions, by their very nature, are
more likely to present taxpayers with windfalls for undertaking
certain investments. As a result, they are less cost-effective than
they would be if they were permanent.
Why does Congress do this? I identify three reasons in my testimony. First, tax policy is sometimes used as a stimulus measure
in response to an economic downturn or to provide targeted disaster relief. These provisions should be temporary.
Second, the expiration date on a provision can be seen as a mechanism to force policymakers to evaluate the special treatment at a
certain date. This reasoning is compelling in theory but has been
an absolute failure in practice, as no real systematic review ever
occurs. The extenders are traditionally considered and passed in
their entirety as a package without critical review.
Finally, temporary tax legislation may simply, but sadly, be the
result of Congress playing a budget game. If, as past history would
strongly suggest, temporary provisions are never allowed to lapse,
then they effectively become permanent features of the tax code
that are not accounted for in the revenue baseline, since CBO must
project that baseline using current law.
Since almost all extenders involve tax cuts, the assumption that
they will be terminated makes the CBO project a healthier revenue
baseline than is likely to occur. By making provisions temporary,
Congress can effectively pass tax breaks that do not worsen the
budget picture.
Based on the reasoning I just explained, I believe the traditional
tax extenders should not be carried forward from year to year as
temporary provisions. They are not stimulus or disaster measures.
We have not subjected them to systematic review, and hiding the
true cost of a provision by giving it an expiration date that is likely
to be subsequently extended is not good or responsible budget policy.
The traditional extenders should either be permanent fixtures of
our tax code or should permanently expire. In deciding whether to
let the traditional extenders expire, I suggest we take the following
two steps. First, isolate provisions that are fundamental structural
policies of our current tax code and make them permanent. Provisions that are more properly considered structural features of our
tax system, like the active finance exception, should not be temporary. Second, admit that the remaining provisions, however wellintended, should be evaluated along with similar permanent provisions within the context of fundamental tax reform.
In practice, that review should be forthcoming, as building the
case for tax reform is easy. The current system is riddled with tax
provisions favoring one activity over another or providing targeted
tax benefits to a limited number of taxpayers. These provisions create complexity, generate enormous compliance costs, breed perceptions of unfairness, create opportunities for manipulation of rules
to avoid tax, and lead to an inefficient use of economic resources.
The sorry state of our current system reflects that we have forgotten that the fundamental purpose of our tax system is to raise
revenues to fund government. I recommend a reform that broadens
the base. This would force us to decide which special provisions to
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keep in the code and how best to design them. It involves consolidating and simplifying duplicative versions.
It forces us to think about what goals we should try to achieve
in the tax code on the individual side and on the business side,
and, as such, a base-broadening tax reform is the perfect vehicle
in which to consider the traditional tax extenders. The process of
tax reform is not easy, but it is necessary. We need to keep our
eyes on the prize.
A tax reform that broadens the base by eliminating temporary
and permanent provisions that distort economic activity will leave
us with a system that is less costly to our economy and raises more
revenue. We should be thinking about the traditional tax extenders
within this context. A new system would be perceived as being fairer than the current system and would also have the benefits of
being considerably less complex and easier to administrator.
Thank you. I would be happy to answer any questions you may
have.
The CHAIRMAN. Thank you, Dr. Altshuler. That was a very good,
comprehensive statement. I deeply appreciate it.
[The prepared statement of Dr. Altshuler appears in the appendix.]
The CHAIRMAN. Dr. Fichtner?
STATEMENT OF DR. JASON J. FICHTNER, SENIOR RESEARCH
FELLOW, MERCATUS CENTER, GEORGE MASON UNIVERSITY,
ARLINGTON, VA

Dr. FICHTNER. Good morning, Chairman Baucus, Ranking Member Hatch, and members of the committee. Thank you for inviting
me to testify here today.
I would like to begin by first thanking Chairman Baucus and
Senator Hatch for the leadership you provide this committee in ensuring that important public policy issues get the attention and debate they deserve, and also for ensuring that ideas and viewpoints
from all sides are aired in a collegial and respectful manner. It is
truly a privilege to be here testifying before you today.
There is no more important issue to discuss than tax reform. The
most basic goal of tax policy is to raise enough revenue to meet the
government’s spending requirements with the least impact on market behavior. But the U.S. tax code has long failed to meet this
aim.
By severely distorting market decisions and the allocation of resources, the tax code hampers job creation and impedes both potential economic growth and potential tax revenue. Many developed
countries are both reducing their corporate tax rates and restructuring their corporate tax systems to make them simpler.
The United States appears to be taking the opposite approach.
The very fact that we are here today to discuss the dozens of tax
provisions that expired last year alone is evidence of the tax code’s
complex and temporary nature, two faults that increase both uncertainty and cost for American businesses.
While there appears to be widespread agreement on the need for
tax reform, there is no consensus either between or within parties
on specific elements of reform. To move the debate forward, policy-
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makers need to know the goals of successful tax reform and what
steps to take to achieve those goals.
Clearly, the Nation’s increasingly dire economic and fiscal situation has increased the motivation and the urgency to reform the
Federal revenue system, but what would an ideal tax code look
like? Luckily, policymakers need not fly blind when it comes to defining the principles and goals key to a successful revenue system.
Academic research suggests that a successful revenue system
should be, first of all, simple. The complexity of the tax code makes
it difficult and costly to comply with. Congress should make the tax
code as simple and transparent as possible so as to increase compliance and reduce compliance costs. It should be equitable.
Policies intended to benefit or penalize select individuals or
groups riddle the tax code. These policies also result in immeasurable unintended consequences. Fairness is subjective, but tax
fairness would at least reduce the number of provisions in the tax
code that favor one group’s economic activity over another. The
government should not be in the business of picking winners and
losers.
It should be efficient. Because the tax code alters market decisions in areas such as work, saving, investment, and job creation,
it impedes economic growth and reduces potential tax revenue. An
efficient tax system must provide sufficient revenue to fund the
government’s essential services, with minimal impact on taxpayer
behavior.
It should be permanent and predictable. The negative effects of
the current tax code result not just from what it does today, but
also what it may do in the future. Such uncertainty deters economic growth. An environment that is conducive to growth—and
thus increases revenue as a result of a larger economy—requires
a tax code that provides both near- and long-term predictability.
Temporary tax provisions should be avoided.
Instead of focusing on ways to increase revenue, focus should be
directed on ways to increase economic growth, savings, and investment. A larger economy will result in larger tax revenue. We do
not need just more revenue, we need a better revenue system.
Exhaustive economic research repeatedly proves the most basic
effect: the more you tax capital or labor, the less you get. It also
makes clear that incentives matter. One of the keys to successful
reform is to move away from a spending system that depends heavily upon an easily manipulated income tax system.
Tax reform should lower rates, broaden the base, and eliminate
loopholes. This will increase stability and lead to economic growth,
added employment, and increased revenues.
For those who advocate for higher taxes on business, it is important to note two things. First, the United States’ corporate tax rate
is among the highest in the industrialized world. This increases
businesses’ flight to lower-tax countries, taking their jobs, money,
and tax dollars with them. Second, a tax on corporations is actually
a tax on labor. A Congressional Budget Office working paper finds
that domestic labor bears slightly more than 70 percent of the burden of the corporate income tax. For economic efficiency, it is important that income be taxed once, and only once.
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There is much concern today that those who report significant
earnings from capital gains or dividends pay a lower tax rate than
those with ordinary income, but this fails to accurately reflect the
incidence of a corporate income tax.
One of the reasons why we currently have a lower tax rate for
individuals on capital gains is to account for the fact that capital
gains income received by an individual was first taxed at the corporate level, up to 35 percent. Hence, if a corporation first pays a
maximum statutory tax rate of 35 percent on each $1 profit, leaving 65 cents of retained profit to be distributed, then combining the
individual’s 15-percent tax rate yields a combined tax rate of 44.75
percent.
As you consider which tax provisions to extend or which ones
should remain expired, promote provisions that level the playing
field so everyone plays by the same rules, and also promote those
provisions that move toward fundamental reform over provisions
that discriminate. The United States has an infamously dense and
complicated tax code that is in dire need of simplification. Temporary tax provisions only further the day of reckoning and postpone the tough choices that need to be made.
Thank you again for your time and the opportunity to testify
today. I look forward to your questions.
The CHAIRMAN. Thank you very much, Dr. Fichtner.
[The prepared statement of Dr. Fichtner appears in the appendix.]
The CHAIRMAN. Ms. Harris, you are next.
STATEMENT OF CAROLINE L. HARRIS, CHIEF TAX COUNSEL
AND DIRECTOR OF TAX POLICY, U.S. CHAMBER OF COMMERCE, WASHINGTON, DC

Ms. HARRIS. Good morning. My name is Caroline Harris, and I
am testifying on behalf of the U.S. Chamber of Commerce.
Mr. Chairman, Ranking Member Hatch, I want to thank you and
the rest of the Senators for your time and the attention you are
giving to tax extenders today. I also want to thank you for your
continuing efforts towards fundamental tax reform.
Today I urge you to act immediately to extend all of these provisions. While we are continuing down the road to fundamental tax
reform, we simply are not there yet, and you need to extend these
provisions in the meantime without delay.
Businesses’ reliance on these provisions is both rational and reasonable. Many of these are longstanding pieces of the code. For example, the active finance exception has been in the code for 91 of
102 years of its existence. The R&D tax credit has been in code for
30 years. Despite their expiration dates, they are not construed as
temporary.
Inaction on these provisions has real consequences. Businesses
need certainty and predictability. Retroactive tax policy simply
does not achieve these goals. At times, the failure to extend these
provisions hurts the very purpose for which they were enacted.
This is particularly apparent with provisions intended to incentivize certain behaviors. When Congress fails to act, provisions such
as the wind production tax credit, the Energy Efficient Appliance
Credit, and the Biofuel Credit do not operate efficiently.
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Industries that are in their infancy are damaged because the
code provisions they need to rely on to build up are not there. The
damage is real, as products are not developed and projects are not
undertaken. The damage of not acting to extend these provisions
is not limited to new industries.
Provisions that strive to ensure competitiveness are also damaged. The active finance exception ensures that the passive nature
of the financial services sector income does not result in immediate
double taxation that comes under our worldwide tax system. This
brings that industry into parity with other American worldwide
companies and allows it to vie with foreign competitors.
The CFC look-through rules assure that American companies can
operate and structure their foreign operations without a second
layer of tax. This also allows them to compete against foreign competitors.
Finally, the R&D tax credit, which I briefly mentioned before,
added to the code 30 years ago—we were the first country to do
that. Now we rank 17th in a recent survey. When we lose the R&D
incentive, we lose the jobs and markets that come with it.
The global economy is going around us, and we simply must give
our companies the tools to compete. It is not just global competitiveness, it is on a national level also. Extending the deduction for
State and local sales tax is necessary to bring into parity the treatment of States that rely on the sales tax as opposed to States that
use an income tax for the income source. The damage to competition, both locally and globally, is real.
Finally, I would like to suggest that inaction also hurts the ability of businesses to grow and compete. Provisions targeted towards
quicker cost recovery, which put cash in the pockets of businesses
so they can create jobs and expand, are also hindered. Provisions
such as the 15-year restaurant and retail provisions, the section
181 Film Production Credit, as well as the Railroad Track Maintenance Credit, are all necessary to provide businesses access to capital so they can grow.
Congress must act now to extend these vital provisions. The policies that underlie them—ensuring competitiveness, allowing proper
cost recovery, companies seeking predictability and certainty—are
the exact policies you should be looking at as you strive towards
fundamental tax reform. But we are just not there yet. So in the
interim, so businesses can succeed, you need to extend these vital
provisions.
Thank you for your time, and I am happy to take any questions.
The CHAIRMAN. Thanks, Ms. Harris.
[The prepared statement of Ms. Harris appears in the appendix.]
The CHAIRMAN. I would like to ask each of the three of you if the
framework on how to deal with these makes sense or not. I am
struck with the quite stark difference in views that you have.
Ms. Harris, you would extend them all, if I heard you correctly,
and maybe Dr. Altshuler would get rid of them all, or at least postpone, do not pass them this year and look at them in the context
of tax reform for perhaps next year. Clearly, many talked about
simplifying the code, to broaden the base, lower the rate.
By definition, when you broaden the base, you have to get rid of
some of the expenditures, tax expenditures, in order to lower the
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rate. I presume, Ms. Harris, you are in favor of broadening the
base and lowering the rate as a principle.
Ms. HARRIS. That is correct.
The CHAIRMAN. But it is hard to do when we keep all our current
tax expenditures. That makes it hard to lower the rate at the same
time. So I am going to ask you, does this framework make sense?
That is, we should look at each of these extenders and try to determine whether they are worth retaining. Some are probably worth
more than others. That is, it is probably worth retaining if the
value to the economy is greater than the increase in the marginal
rates necessary to pay for them.
Congress decided that the Ethanol Tax Credit was not worth it
anymore. That is, the industry is doing just fine and did not need
a $5-billion credit. That may apply to other credits, exclusions, and
deductions. To some degree, we are confining this hearing to socalled traditional extenders, but there are many other tax expenditures where that framework could be applied.
So I am asking you, the three of you, is that a good way for us
to look at this issue? I think the code is way too complex. I think
there are too many extenders. I think we should get rid of a good
number of them. I think that they should, as much as possible, be
permanent, or they should be repealed.
But in order to make that determination, to the degree that anybody agrees with me around here, we have to look at each and try
to find some objective criteria that make some sense. I am suggesting that the criteria should be, is it worth retaining? That is,
is the value to the economy of this particular provision greater
than the increase in marginal rates? Obviously these can be tailored to this, so this is not a black-and-white, either/or question.
But I will start with you, Dr. Altshuler.
Dr. ALTSHULER. Thank you. Actually, what I recommended is to
take two steps and, first, to isolate any provisions that really
should be structural features of the tax code but that somehow, for
revenue reasons, ended up being extenders.
As an example, I pointed out the active finance exception. The
point is, if the tax system is going to provide deferral for active
business income of U.S. corporations earned abroad, then it should
provide deferral for all active business income. And there may be
other extenders that should be structural features of the tax code
and for some reason we are just carrying them along as extenders.
Now the rest that are not structural features of the tax code—
yes, in theory, it is a great idea. Let us go through each one of
those, all 59, 58, and do a cost/ benefit analysis, look at whether or
not they are good for the economy, they are doing what we want
them to do. But let us face it. I am very skeptical that we are actually going to do that.
The CHAIRMAN. Skeptical because?
Dr. ALTSHULER. I think we do not have the resources.
The CHAIRMAN. Therefore, what should we do?
Dr. ALTSHULER. Let me just——
The CHAIRMAN. I am pushing you because there are two other
witnesses, and I do not have a whole lot of time here.
Dr. ALTSHULER. Yes. But then I have another question: why do
those and not look at the other provisions that we have, the other
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special tax provisions that we have in the tax code? Why are we
not reexamining all of the cost recovery system instead of looking
at cost recovery for racetracks or cost recovery for restaurants?
The CHAIRMAN. All right. That is a fair point.
Dr. Fichtner?
Dr. FICHTNER. So, Mr. Chairman, in general I agree with you. It
would be great to go through and say, where we are today, we
want to do fundamental tax reform. We cannot do it today, we cannot do it this month, can we do it next year? If that is the case,
what extenders should keep going forward so businesses have some
certainty, at least for this year, for their tax planning?
But, if you go through those lists, it is important to be very
transparent to the public about which ones you are extending because you think they are going to be wrapped into fundamental tax
reform and which ones are not. If you find ones that are not going
to be wrapped into fundamental tax reform, the question is, why
do you keep them there?
The CHAIRMAN. Ms. Harris?
Ms. HARRIS. Yes. I think the changes to the code should only be
made in fundamental tax reform, but I do completely agree with
you that we need to broaden the base, lower the rate, and simplify.
When I can list off just three provisions off the top of my head that
impact cost recovery, certainly we can come up with a system that
ensures proper cost recovery but does it in a more simplistic manner that does not require industry-specific rules like that.
I think those changes, however, should only be made in fundamental tax reform, for the reason that businesses plan outside a 1year period and have relied on the assumption that these provisions will be in place.
The CHAIRMAN. So you are saying, extend them now but, in tax
reform, look at them all very, very carefully.
Ms. HARRIS. Exactly.
The CHAIRMAN. Get rid of a good number.
Ms. HARRIS. Exactly. That is correct, Mr. Chairman.
The CHAIRMAN. All right.
Senator Hatch?
Senator HATCH. Thank you, Mr. Chairman.
Now, this question is for the whole panel. Over the course of last
year, numerous executives, small business owners, and academics
alike stressed the need for tax reform. Now, I happen to agree with
their position. We desperately, in my opinion, need to reform our
tax system to make it more efficient, more competitive internationally, as well as domestically.
So my question is simple. Does it make sense to extend some or
all of these temporary provisions ahead of tax reform? I will start
with you.
Dr. ALTSHULER. I think I will say what I said before: some of
them should be structural parts of the tax code. Isolate those.
Then—this is a difficult thing to do, but maybe this is what will
force tax reform: they have already expired. Keep them expired.
Senator HATCH. All right.
Dr. Fichtner?
Dr. FICHTNER. Senator, I think my feeling is, and you have
stressed the importance, as has Chairman Baucus, about the need
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for fundamental reform. We really need them before that, but looking at the tax extenders, especially with small businesses and some
pass-through treatment, I am concerned that, if we do not extend
those at least, we are not going to have a level playing field.
Some of those extenders for businesses are actually meant to
level the playing field with our foreign trading partners because we
have a worldwide tax system, not a territorial one. And I think we
should keep those but make it clear we are moving towards a system that is going to lower rates, broaden the base, and move more
towards a territorial tax system, because our worldwide tax system
basically is a tax on our exports. So, when we have those tax extenders now that level that playing field and treatment, I think we
should keep those as we go towards fundamental tax reform.
Senator HATCH. Thank you.
Ms. Harris?
Ms. HARRIS. Thank you, Mr. Hatch. I would recommend that we
extend all the provisions, as I stated previously. I think that businesses, whether the provisions have expired or not, are relying on
these, and it is only fair that we continue these and absolutely
have a discussion in fundamental tax reform about what we do and
do not need in the code.
Senator HATCH. Well, thank you.
The last 2 times the tax extender package has been enacted, it
was done nearly a year after the tax extender provisions had expired. In my opinion, that is not a way to run a railroad. Can you
talk about the impact of uncertainty of whether certain tax provisions will be extended and what effect the uncertainty has on job
creation, retention, and investment in the U.S. economy? Dr.
Altshuler?
Dr. ALTSHULER. Uncertainty is bad for business decisions, for individual decisions. But the fact that you are extending these retroactively means that you are giving windfalls. The decisions have already been made. But uncertainty does breed perceptions of unfairness. It makes it very difficult to make decisions. It is a terrible
thing to be imposing on the American people because we cannot decide what we want to do with tax reform and what we want to——
Senator HATCH. Do you other two agree to that?
Dr. FICHTNER. Generally, yes. But what I would add to that is,
it is very important, whatever extenders you are going to extend,
do them now, because of the uncertainty. What you do not want
is getting to the last minute on December 31 and trying to do them
retroactively. One, it does create a windfall, but there are still businesses at the margin that might say, maybe I should not make this
investment in the United States because I am not sure if Congress
will pass the extension. So whatever we are going to do, we should
do it sooner rather than later.
Senator HATCH. All right.
Ms. HARRIS. I would agree. I think the damage is real. Things
like the wind production tax credit, for example. That goes to the
end of 2012. If you do not have that in place by April of this year—
there is an 8-month build-out period for those projects. They simply
will not get done. Biofuels is another example.
The chairman, in his opening statement, hit on the fact that we
did not do that until the end of 2010. You saw about a 40-percent
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drop in projects. I think you see the same thing in the energyefficient appliance arena. You see companies that just do not develop the products because those incentives are not in place.
Senator HATCH. Well, the chairman and I have both been strong
proponents of permanently extending the R&D tax credit. We call
it the Research and Development Tax Credit. It has sunset more
than 13 times in the last 30 years. Most R&D credit projects are
typically planned for and budgeted for years in advance.
Thus, at the time of planning and budgeting of an R&D credit,
much of the time of the project will be for periods that the credit,
under law, will not exist. Now, the point of the credit is to
incentivize R&D that would not happen but for the credit’s existence.
Now, however, most significant R&D projects are planned years
in advance. That is, the budget for them may be determined many
years in advance. However, if the credit is scheduled to expire soon,
or already has expired as is the case now, then the incentive effect
on companies from the credit would seem to be greatly diminished.
Now, on the other hand, perhaps it is the case that the high-tech
firms are getting so used to the credit expiring and being extended,
that they in fact do take it into account when creating their R&D
budgets, figuring that Congress will eventually get around to extending it anyway. Now, what is your view on this? How much is
the incentive effect undermined by not having a permanent credit?
Dr. ALTSHULER. I am not sure how a business would be treating
a provision that has been continuously extended. It was allowed to
expire one year. We have the credit because we think the social returns are greater than the private returns for research. The question is, with a credit like this, are we looking at the right research?
Are we incentivizing the research that has the social returns that
are greater than private returns? At this point, it is not clear that
the credit is not just an after-thought that the tax group does when
they are doing their returns. So, in other words, it is not clear that
it is incentivizing anything. Yes, to be short, by having a temporary
provision, we are greatly reducing any incentive effects.
Dr. FICHTNER. I think I would add to that, Senator, again, that
having things temporary would not only reduce the incentive effects, but you add uncertainty. So you will have businesses at the
margin looking at, do I really want to do this, not knowing if Congress is going to extend this, repeal it, let it expire.
I cannot quantify to you how much that is, but just common
sense would say that would affect a business decision. Right now
in this economy, the last thing we need is more uncertainty. Where
we can have certainty, we should have it.
Ms. HARRIS. I think it does impact business decisions, and I
think one of the things, particularly with R&D, we need to think
about is the fact that the global economy is moving forward with
the incentives they offer, so the company is, as you said, going to
make a multi-year decision about R&D investment. It becomes a
matter of, is this incentive here in place or do we go overseas with
this? So I think it is incredibly important, in a global economy, for
the U.S. to maintain and somehow figure out how to seamlessly extend the R&D tax credit.
Senator HATCH. Thank you.
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Senator Cardin, you are next.
Senator CARDIN. Thank you, Mr. Chairman. And let me thank
our witnesses. There is no question that I agree with the point of
Dr. Altshuler, that we pay a price for the uncertainty and it reduces the benefit when we have these temporary extensions.
I think there is more consensus here that we should either make
these provisions permanent, we should eliminate them, or we
should have a finite reason as to what the termination date is, and
we should not have an extender list.
I mean, I think that is where we need to be. I strongly support
tax reform, but I want to point out the urgency for us to act on
many of these provisions. Tax reform is uncertain. The consequences of failure to act on extenders is known, and we need to
take action. I am going to talk a little bit about the predictability,
and also the difficulty of doing this retroactively, and I would appreciate any comments from our witnesses.
We have an energy crisis in this country, and I think we all
agree that we have to encourage all of the options, including alternative energy. The consequences of failure to act on many of these
energy credits will have major impact.
Mr. Chairman, I want to point out to our witnesses that it is not
just the list that legally expired at the end of last year. There are
other examples, particularly with the production tax credit for wind
and trash facilities—one expires at the end of this year, one at the
end of next year—that effectively have expired, and they need to
be on our list.
I could give you an example. In my home State of Maryland, a
trash facility is being proposed in a brownfield site, and it is unlikely it could be put in service until the first quarter of 2014. Well,
the production tax credit, for all intents and purposes, has expired.
If we want to encourage this type of energy supply, we have to act
now.
The wind industry—Senator Cantwell is here. She has been a
leading proponent of expanding that tax credit. Let me just quote
from The Energy Daily, which says, ‘‘Wind industry not crying wolf
over expiring tax provisions. Industry officials Thursday warned in
unusually stark terms that their industry faces catastrophic contraction if Congress fails to extend a renewable electricity production credit by the end of March.’’ Now, that may not be formally
on our list, but effectively the production tax credits are no longer
available. We need to act.
And let me just talk a little bit about the issue of retroactivity,
because some of us say, all right, we can wait a couple more
months, we will do it later this year, we will do it when other
issues are before us. But let me just tell you that that will not work
for many of our credits. Let me talk, if I might, about the transit
issue that expired at the end of last year.
If someone on my staff commuted from Shady Grove Metro stop
in my home State of Maryland to Union Station, and they commuted during rush hour each way, 5 days a week, they would
spend about $200 a month in Metro fares. Last year they could get
the tax benefits of that $200. Effective January, with the reduction
to $125, they now are finding themselves $75 out of pocket.
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Many of those people are going to just do the math and say, I
get free parking here, I might as well drive, adding to the congestion, adding to the energy consumption, adding to all the challenges that we have. That cannot be fixed retroactively. Those decisions are being made now. We cannot wait for tax reform to get
that done.
So I guess my point is, Congress needs to act, and it needs to
act as soon as possible. And yes, we all agree we should have a finite tax policy in this country. I would just welcome your thoughts
as to the need for action now and not waiting for retroactive fixes
in December, perhaps.
Dr. ALTSHULER. My response is, it is all just very depressing. I
was depressed about the tax code before coming to this hearing,
and, in preparing for this hearing and looking at all the temporary
tax provisions that we have, I got even more depressed, which I
thought was impossible.
So now what we are saying, we all agree that we need a tax reform, we need to broaden the base. There is——
Senator CARDIN. Well, I guess my point is—and my time is running out.
Dr. ALTSHULER. The time is running out. I am one of those commuters. I have been impacted by that. I had to go through a lot
of paperwork to do all of the things. I got a transit card. I have
all of that. Now it is worth a lot less. I also have a car I may start
driving, yes. But what this ends up doing, we have to understand,
we are adding a bunch of special provisions, we are picking winners and losers. We are not facing the fiscal challenges that we
have ahead. We are constricting the tax base.
Senator CARDIN. And I agree with your point. But the transit
provisions were aimed at equalizing the breaks that we are already
giving for subsidizing parking, et cetera.
Dr. ALTSHULER. We have to go back and think about whether—
with all due respect, we have to go back and think about whether
or not we want that in the tax code.
Senator CARDIN. Absolutely.
Dr. ALTSHULER. And I do not know how we are going to tie all
of our hands to do this, but this is not how we do a fair, simple
tax code that Americans can understand and have faith in. We
need to think about where we should be putting special provisions,
and I think we should wipe the slate clean.
Senator CARDIN. If I could just give Ms. Harris a chance to respond, because I think she wanted to respond. Very briefly, because
I have run out of time. The ability to retroactively fix later this
year, there is a price to that.
Ms. HARRIS. There is absolutely a price. First of all, the Chamber
is very supportive of immediate action on the transit provision. We
also do believe, as you mentioned earlier, that there are real ramifications of retroactivity, things like the wind production tax credit,
not seeing those things undertaken. The Energy Efficient Appliance Credit, I mentioned.
The area you mentioned, energy incentives, is extremely sensitive to this retroactivity, and it is because these industries are in
their infancy. They need these provisions in the code to get up and
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running and become fully operating markets, so we absolutely are
very aware of retroactivity and its ramifications.
Senator CARDIN. Thank you for your patience, Mr. Chairman.
Senator HATCH. Thank you.
Senator Grassley?
OPENING STATEMENT OF HON. CHUCK GRASSLEY,
A U.S. SENATOR FROM IOWA

Senator GRASSLEY. To the panel and to my colleagues, I prefer
to make a statement as opposed to asking questions.
There are almost 60 provisions that expire at the end of 2011,
and there are even more that expire at the end of 2012. There is
general agreement that all of these extenders need to be reviewed
in the context of comprehensive tax reform. As we begin to consider
what such reform would look like, it is important to discuss what,
if any, goals or objectives other than revenue collection the tax code
should accomplish.
The provisions that expired at the end of last year have various
objectives. The non-revenue policy objectives vary from energy
independence to job creation, from encouraging donations to charity
to incentivizing capital investment and research.
This committee has held numerous tax reform hearings in the
past 2 years, yet we have not discussed what we should do about
the numerous non-revenue policy objectives included in the current
tax code. This has also been ignored by various witnesses who have
come before our committee over the past 2 years, including those
here today.
In his written testimony, Mr. Johnson, who could not attend,
whimsically picked winners and losers by focusing on revenue impact, but failed to address the non-revenue reasons for many of the
expired provisions. He says they should remain dead; however, he
does appear to support a movement to alternative fuels ‘‘because
we import oil from troubled spots in the world and because fossil
fuels pollute and lead to global warming.’’
However, he believes the existing regime of tax incentives should
be eliminated because movement to alternative fuels is better accomplished through a carbon tax. He believes that the oil industry
is under-taxed. While I appreciate his support for alternative energy, his statements ignore the need to consider whether tax provisions should be a part of a domestic energy policy that includes oil
drilling.
Ms. Sherlock, a witness at the December 14, 2011 hearing on energy tax extenders, noted in her written testimony: ‘‘The income
tax code has long been used as a policy tool for promoting U.S. energy priorities.’’ The oil and gas industry have received massive
permanent tax breaks for over 100 years.
In contrast, tax incentives for alternative energy have existed
only a few decades and have always been temporary. These incentives first appeared in the 1970s in direct response to the oil crisis,
and they helped to incentivize renewable fuels. Yet discussions on
incentives for the oil industry and for alternative energy often fail
to consider that a key reason to support renewable energy sources
should be energy independence.
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The United States sends more than $400 billion each year overseas to buy foreign oil. Now more than ever the United States
needs to ramp up domestic production of traditional energy, including oil, natural gas, and coal and expand alternative fuels and renewable fuels, including wind, solar, hydropower, biomass, and geothermal.
The U.S. Treasury pays out an average of $84 billion a year to
defend the shipping lanes by which foreign oil reaches the United
States. I do not see these costs in discussions of cost-effectiveness
of energy tax incentives.
Aside from energy independence, it is also important to consider
the number of domestic jobs supported by the energy sector. Clearly, in the short term Congress should extend tax incentives for alternative energy sources. With the economy still sputtering, we
cannot afford the job losses that occur from pulling the rug out
from under the industries, like biodiesel and wind, that are still developing.
I will take up where Senator Cardin left off. The biodiesel credit,
when it lapsed 2 years ago, 23,000 jobs were lost. When the wind
credit lapses—the credit will not lapse, but the production of components will end—in about March, 4,000 jobs just in my State of
Iowa will come to an end.
In the long term, however, we need to consider whether a permanent and comprehensive energy tax policy is appropriate, and such
a policy should be developed in the context of comprehensive tax
reform. For sure, we need a tax system that is less complicated,
fairer, and will make us more competitive in the global economy.
However, we need to consider whether and how to balance these
principles against non-revenue policy objectives of our priorities.
Energy independence is only one such objective.
Thank you for your time.
Senator HATCH. Well, thank you, Senator.
Let us go to Senator Burr.
Senator BURR. Thank you, Mr. Chairman.
What strikes me is not the compelling reason that any one of
these extenders should be acted on versus another, it is the fact
that this hearing probably should be about comprehensive tax reform and not on the extension of these special benefits.
Let me ask all of you for just a really quick answer. If we did
comprehensive reform, would we have a need for tax extenders?
Dr. ALTSHULER. As I said in my testimony, we may have a reason to have stimulus measures and special provisions for when
there is an economic downturn or when there is some sort of a disaster, but otherwise, no, we would not.
Senator BURR. Dr. Fichtner?
Dr. FICHTNER. Senator, I would say the same thing: no. If the
general idea is, if we can do fundamental tax reform that lowers
the corporate tax rate to, say, 25 percent or less, broadens the base,
and gets rid of most of these extenders, you would not need them.
As Dr. Altshuler said, there may be some extraordinary times
that come about, disaster relief, when you would have to do something, but then it would really be a temporary measure for a temporary condition. The fact that we now have what I call a perma-
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nent temporary tax policy is unfortunate and actually drives a lot
of bad business——
Senator BURR. Does the Chamber agree with that?
Ms. HARRIS. I would absolutely agree. In an ideal world, we need
permanent provisions, except for the reasons of disaster relief or
things like that. Yes.
Senator BURR. In a short answer, set aside the current debate on
tax extenders. Is our tax code too complicated?
Dr. ALTSHULER. Absolutely.
Dr. FICHTNER. Yes. The fact that we are here today talking about
59 provisions that expired last year alone is an indication of the
complexity of the tax code.
Ms. HARRIS. I would completely agree with both of them.
Senator BURR. Dr. Fichtner, let me go to something in your written testimony that you did not give in your verbal. You said that
to increase employment and expand their economies, most developed countries are both reducing their corporate tax rate and restructuring their corporate tax system to make it simpler.
The United States appears to be headed in the opposite direction.
The very fact that we are here to discuss the dozens of tax provisions that expired last year alone is evidence of our tax code’s complex and temporary nature, two faults that increase both uncertainty and costs for American business.
Would you like to expand on that at all?
Dr. FICHTNER. Senator, right now we have the second-highest
corporate tax rate in the OECD, and, if Japan lowers their rate as
they are expected to this coming spring, we will have the highest
corporate tax rate in the OECD.
Businesses, just like people, respond to taxes. Higher taxes reduce capital and reduce investment, and businesses will flow to
lower-tax organizations. The complexity we have here in the U.S.
tax code is a cost for businesses, and, when costs are high, businesses relocate. We are seeing with other countries, as they lower
their tax burden and lower the complexity, business thrives there.
So, if we want to increase our competitiveness, we have to move
away from a worldwide system and more towards a territorial tax
system while not taxing our exports, and also reducing complexity
so that businesses want to create jobs here.
Senator BURR. I think we have bipartisan agreement in the country that the number-one challenge is to get an anemic economy
growing and, more importantly, that we get jobs created out of it.
So let me go to another area of your written testimony that was
not in the verbal. You said one thing we should not do is raise
taxes. There is much research to support the negative consequences
of raising rates on economic growth.
Research by Christina Romer, the former chair of President
Obama’s Council of Economic Advisors, and David Romer suggests
‘‘a tax increase of 1 percent of GDP reduces the output over the
next 3 years by nearly 3 percent.’’ Further, according to research
by Harvard University economist Jeffrey Miron, both macro- and
micro-economic perspectives suggest that the higher taxes slow economic growth by limiting the scope for revenue gains. To regain the
competitiveness, the U.S. tax rate should be reduced to at or below
the 25-percent average rate of OECD countries.
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Now, are you suggesting in that that it is impossible for us to
restart the economy to the growth rate that we need without comprehensive tax reform being part of that?
Dr. FICHTNER. Senator, first of all, I thank you for reading the
written testimony that I submitted. Generally, I think it is not impossible, but it is very, very, very difficult to restart this economy
and put us on a long-term path for growth if we do not fundamentally reform our corporate tax system. It is broken. If we do not fix
it, we are just shooting ourselves in the foot.
Senator BURR. Are the consequences of not acting on tax reform
the same as the consequences of not acting on the tax extenders?
Dr. FICHTNER. I think you would have to look at that holistically,
Senator. I think one of the questions is, if we keep doing tax extenders on a temporary basis but keep doing it permanently so we
have a permanent temporary tax policy, that is detrimental to our
economy.
Senator BURR. Well, I think Dr. Altshuler, in her testimony, alluded to the fact that every year we get less value for the benefits
from tax extenders, in part because of the way we do them and in
part the choice of where we make the extensions.
My time has expired. I thank the witnesses, and I thank the
chair.
Dr. FICHTNER. Thank you, Senator.
Senator HATCH. Thank you, Senator.
Senator Carper, you are next.
Senator CARPER. Thank you, Senator Hatch.
Welcome. It is nice to see all of you. About 12 miles due east of
Rehoboth Beach, DE is the Atlantic Ocean. There is a place out
there, for reasons that are not altogether clear to me, where the
wind blows pretty well all the time.
It reminds me a little bit about the story of Goldilocks: the porridge that was too hot, was too cold, and the porridge that was just
right. The wind 12 miles east of Rehoboth Beach blows just right
most of the time in order to enable us to deploy off-shore windmill
farms and to turn that wind into electricity.
As you know, we are seeing introduced a whole generation of
new vehicles in this country. Back at the Detroit Auto Show, again
about a month ago, instead of seeing big gas-guzzler vehicles, large
trucks and SUVs and Humvee-like vehicles, we were just seeing
very energy-efficient vehicles, hybrids, plug-in hybrids, and so
forth, made here in this country and other places.
Some day we are going to have millions of those vehicles make
their way around this country, especially in the northeast corridor,
and we have the opportunity to reduce our independence on foreign
oil by fueling them with electricity that we derive off of our shores,
much like people in Europe do and other places around the world.
There are a couple of provisions in the tax code that are designed
to encourage and incentivize the creation of electricity by wind. For
the most part, they have helped to grow an on-shore wind capability, and that is, I think, perceived quite nicely. Even though
there are a lot of windmill farms off the coast and in the water
around Europe, there are none here.
We have two provisions in the tax code: one is an investment tax
credit, a 30-percent tax credit for deployment of offshore wind to

VerDate Nov 24 2008

20:45 Jan 31, 2013

Jkt 000000

PO 00000

Frm 00023

Fmt 6633

Sfmt 6633

R:\DOCS\78027.000

TIMD

20
help buy down the cost and incentivize folks to invest in it, and the
other is a production tax credit.
I hosted, along with Senator Coons and some others, a summit
about 2 months ago for what we have to do in this country to actually get into the offshore wind business, and it turned out that the
production tax credit does not do much for us because you have to
have the windmill farms out there working in order to actually
produce some electricity.
What we heard from folks throughout this country, not just from
the windmill companies and the wind companies, not just from the
utilities, not just from the folks in the environmental crowd, not
just from financiers all over the world, they said, you have to have
an investment tax credit to actually build some. That is the key
single most important thing if we are going to realize this potential.
Senator Snowe—I do not know if she has been here today—and
I have introduced a bill that would somewhat modify, but extend,
the investment tax credit that we have in place now. What we suggested is not a 30-percent investment tax credit that would be extended for a year or 2 or 3. What we suggested is that the tax credit would inure to companies that realized the first 3,000 megawatts
of electricity generated using the tax credit. That might be a couple
years, 2 or 3 years, but it would not be just like a year.
The idea is to say, this is it. The dial can go up to 4,000
megawatts or go down to 2,000 megawatts, but that is what we are
suggesting. I very much want us to realize this potential as other
nations in Europe are doing. I think it makes a lot of sense for our
country for reasons that I think are probably clear.
I would just welcome your thoughts on the provision that Senator Snowe and I have offered. As we look beyond this year, the
investment tax credit expires at the end of this year. So, please.
Dr. ALTSHULER. I think that energy tax policy reform should be
part of tax policy reform. If we decide that a provision like that is
cost-effective and should be in the code—doing that, taking into account the revenue costs and what that means for the corporate tax
rate, what that means for the base, if we decide we want to do
that—it should be permanent.
Senator CARPER. Thank you.
Dr. FICHTNER. I would add, Senator Carper, one of the ways an
economist looks at tax policy is how the government involvement
changes market decisions on supply, demand, and investment, and
what I try to avoid when I look at policies is having government
pick winners and losers.
But, as Senator Grassley pointed out, and you as well, energy
policy is a little bit different. Energy policy has national security
implications for this country. So I agree with Dr. Altshuler that we
should look at energy policy reform in the context of fundamental
tax reform.
When we can start looking at things in the context of, what are
we doing with energy policy to make sure it is part of national security, that changes how you might view a tax policy provision. So
supporting those provisions may make good sense.
Senator CARPER. All right. Thanks so much.
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Ms. HARRIS. I would agree that you should look at energy tax
provisions in the context of fundamental reform. I also think that
your suggestion that this provision should be more than a year or
2 years, we should absolutely strive for permanency in the tax code
as well, as it provides businesses certainty and predictability.
Senator CARPER. All right. Thanks.
What we have in mind is not something that would be permanent, but actually be there long enough to actually encourage the
kind of investments that are needed. All right. I think my time has
expired. I just wanted to have the opportunity to get that on the
table. I appreciate your comments and the opportunity to raise the
issue. Thanks so much.
Senator HATCH. Well, thank you, Senator Carper.
Senator Schumer, you are next.
Senator SCHUMER. Thank you, Mr. Chairman.
I am going to focus a little bit on one of the tax extenders that
matters a great deal to me, which is the transit benefit and its
time-sensitive nature. I believe, of all the extenders that expire,
this is the one that is hardest to go back and do retroactively, and
we should not wait for the end of the year.
It faces unique challenges with respect to retroactive enactment.
In addition to the technical challenges that come with applying tax
relief retroactively, that is a problem for many, if not all, of the
provisions.
For instance, no one is going to build a wind farm if they think,
well, maybe in December we will do something retroactively. They
will not get the financing or whatever. But there is an additional
practical challenge for the transit benefit because the benefit already exists in permanent law for employees who drive to work.
So what this means is that, if you are an employee given the
choice to drive to work, park, and get your associated costs fully
covered by the commuter benefit, or alternatively use public transit
and get about half the same benefit because the transit relief expired at the end of last year, what would employees choose?
Once they choose it, it is hard to get them to go back. It is also
hard to make this happen retroactively the way it is a part of
everybody’s individual paycheck as opposed to a big provision that
comes at the end of the year.
So I want to make clear that, in this particular instance, we have
a discrepancy between a permanent provision in the code for drivers and a temporary provision in the code for transit riders that
will drive behavior—no pun intended—and do so in a way I believe
is contrary to sound public policy.
So I would like your comments on the idea of retroactivity for
this, why you might disagree, if you do, on the special nature of
the transit benefit, and particularly the disparity between having
the parking benefit be permanent and the transit benefit be temporary.
Dr. ALTSHULER. I am one of those commuters, so I am upset.
Senator SCHUMER. All right.
Dr. ALTSHULER. I wrote in my testimony that you should look at
provisions that should be structural parts of the tax code. Now I
am not sure that a commuter benefit should be a structural part
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of the tax code, but you might want to argue that, if you have that
as a structural part of your tax code, then you should have parity.
Senator SCHUMER. Right. That is the point.
Dr. ALTSHULER. I will give you that. But, as somebody who believes in a broad base, I am not sure there should be any commuter
benefits.
Senator SCHUMER. Right. I understand that is your view. But, if
you are having one, you ought to have the other. Is that right?
Dr. ALTSHULER. I hate to say that because again——
Senator SCHUMER. Come on. You could. It will not hurt as much
as you think. [Laughter.]
Dr. ALTSHULER. But I did try to single out structural——
Senator SCHUMER. Yes. All right.
Dr. Fichtner?
Dr. FICHTNER. Yes. Senator, I actually completely agree with
you. One of the things we are looking at on tax reform with these
extenders is, are you leveling the playing field? As you said, there
is an unfairness right now.
Senator SCHUMER. Right.
Dr. FICHTNER. I drive to work. My employer pays for my parking
spot.
Senator SCHUMER. Yes.
Dr. FICHTNER. I do not want higher taxes, but I do not think the
government should be subsidizing my parking. So, whether that
should be a question for permanent tax reform, maybe that comes
out. The question Senator Cardin referred to earlier has to do with,
supporting public transit is a much different idea than supporting
driving to work. You are reducing energy costs, you are reducing
traffic congestion.
So the idea of supporting public transit is a good one. So, having
that retroactive, of course, changes decisions. If I do not know that
you are going to make this retroactive come December, I am not
going to take Metro, I am going to drive to work.
Senator SCHUMER. Right. And it is harder than some of the others where you take a deduction in April of 2013 if we do it in, say,
December of 2012. You cannot really recoup the transit benefit very
well.
Dr. FICHTNER. That is exactly correct. All you might be able to
do is to give them a lump sum going forward.
Senator SCHUMER. Right.
Dr. FICHTNER. The behavior is——
Senator SCHUMER. That does not really work.
Dr. FICHTNER. You are exactly correct.
Senator SCHUMER. And it does not encourage the behavior you
and I wish to encourage.
Dr. FICHTNER. Yes, sir.
Senator SCHUMER. Ms. Harris, this is an area where the Chamber and I agree, so——
Ms. HARRIS. This is an area where you and the Chamber agree,
Senator Schumer. We would agree with you very much that retroactive tax policy has real damaging consequences. We would agree
with you on your argument that you should bring into parity the
treatment of commuters versus those who drive, and we are here
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today urging action on all extenders immediately, including the
commuter transit benefit.
Senator SCHUMER. Thank you, Mr. Chairman.
Senator HATCH. Thank you, Senator.
Senator Cantwell, you are next.
Senator CANTWELL. Thank you, Mr. Chairman.
Listening to this discussion this morning, it is almost like people
woke up and said, you know what? We are not in a recession anymore. It is like, we do not have to do anything to help the economy
in the short term because, if we just do comprehensive tax reform
in the long run, everything will be all right. I guess I certainly support doing tax reform, and doing it as soon as possible.
But I am offended when someone thinks that the sales tax deduction, which is about equity for States like Washington and Florida and South Dakota and others, is somehow special. It is not special. It was in the tax code for decades. It got taken out inadvertently, I think, and was restored and now has been restored for
more than 7 years.
Yet, every year we have to play this game about whether or not
we are going to have the equity that other States have. So I could
talk about the green energy tax credits and certainly support predictability there, and I would say, if anything, extenders are being
held hostage to the notion that you cannot do them unless you
have major tax reform. I do not believe in cutting off your nose to
spite your face.
So I guess my question is, when I look at the numbers, Washingtonians, it is $1.8 billion; Floridians, it is $2.5 billion. Those are the
itemized deductions that those taxpayers in those States have, and
many other States.
So my question is, are we not really deterring manufacturing
when we are not giving predictability to the taxpayer starting now,
because they are going to have a lot of conversations with their accountants in the next couple of months about their last year’s returns, and their accountant is going to point out to them, you know
what? I do not know whether you are going to be able to itemize
this year or not; it is up in the air. It is up in the air.
So, if that is the case, are you going to buy an automobile? Are
you going to buy those appliances you thought you were going to
buy? Are you going to make those expenditures? Are you going to
sit around and wait and see whether we do what we are supposed
to do, which is make these decisions?
So I guess I would like, Ms. Harris, for you to comment on what
you think the impact is on manufacturing of a delay in a message
when we are saying we are not going to give predictability on
something that is about tax fairness for Washingtonians and for
other States that choose to raise their revenue through a sales tax
instead of an income tax.
Ms. HARRIS. Thank you for your question, Senator Cantwell. I
think that the sales tax deduction, as I mentioned in my statement,
is incredibly important. It is also included in my written testimony.
It is absolutely essential that we extend this provision, because it
does bring parity between States such as yours that rely on a sales
tax for their revenue base as opposed to those which rely on an in-
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come tax. As you noted, there are several of these States—Washington, Florida, I believe Texas is one also.
I think it is absolutely essential, and taxes are part of the cost
of doing business. When businesses, as you say, sit down with their
accountants and figure out what the cost of doing business is when
this deduction is not in place, that may impact their decision
whether to operate in your State or go to an income tax State.
Senator CANTWELL. Right. But my point is also that individuals
will be having this discussion as well, and so you are deferring.
People are going to think, well, I do not know whether I am going
to get this deduction this year or not so maybe I will stave off this
investment that I was going to make.
Ms. HARRIS. Sure. Sure. With large items, the possibility that
there is an increased tax cost is absolutely a factor.
Senator CANTWELL. So now you are deferring what could be an
incentive. I mean, there is no predictability. It is not the whole
country, but Florida, Texas, Washington, those are some pretty big
States as it relates to the tax code and having predictability.
Ms. HARRIS. I think that we should seek a tax code with predictability. I mean, I think I am in agreement with you today in the
sense that we should not bite off our nose to spite our face. We
should absolutely do these right now.
Fundamental tax reform—the Chamber is very supportive of that
also, but we are just not there yet. Allowing things like this provision, or any of the provisions on that list, to expire and causing
business to sort of have to—or individuals to have to limp along in
uncertainty, is not an ideal outcome whatsoever.
Senator CANTWELL. Thank you.
Thank you, Mr. Chairman.
Senator HATCH. Senator Thune?
Senator THUNE. Thank you, Mr. Chairman.
Thank you all for your testimony. Let me just echo what every
member here has already stated, and I think everybody on the
panel has stated as well. But it just seems like, when you do this
stuff on a short-term basis, it is the worst of both worlds, because
it means that businesses are less likely to make long-term investments in the economy because they do not know what their aftertax rate of return is going to be, and it makes the budget deficit
look smaller than it really is in the out-years.
So I strongly believe that a critical part of tax reform is going
to involve deciding which of the tax preferences we can phase out
and eliminate altogether and instead use that revenue to lower tax
rates across the board. So I commend you, Mr. Chairman and Senator Baucus, for beginning that important discussion today.
But on that point I wanted to ask, if I might, Ms. Harris, in your
testimony you point out the long-term nature of some of our temporary extender items.
Ms. HARRIS. Sure.
Senator THUNE. You know, for example, that the active financing
exception for financial services firms has been in our tax code for
91 out of the last 102 years. As we approach the whole issue of
comprehensive tax reform, do you believe that longevity should be
a primary criterion for determining which provisions would stay in
the reformed tax code? In other words, should a tax provision that

VerDate Nov 24 2008

20:45 Jan 31, 2013

Jkt 000000

PO 00000

Frm 00028

Fmt 6633

Sfmt 6633

R:\DOCS\78027.000

TIMD

25
has been in effect longer have some sort of preference given a tax
provision that was enacted more recently?
Ms. HARRIS. I think when you look at provisions that have been
in the code for an extended period of time you have to presume
that those provisions have basically effectuated good policies.
I think one of the panelists said it before. One of the reasons, for
example, we have the active finance exception is that we have a
worldwide system of tax. Ideally we do not want to double tax any
international income. We should have a shift to a territorial system
that causes that.
Our code is not perfect right now, so we have things like active
finance that fix the fact that there is double taxation. Do I think
longevity should be the only factor? Absolutely not. Do I think we
need to give pause and consider some of these provisions that have
been in the code for an extended period of time and look into the
policy reasons behind them? Absolutely.
Senator THUNE. When we start talking about tax reform, everybody is for it until they figure out how it actually impacts them.
I suspect that everybody who is impacted by some preference that
we have, a deduction/exclusion in the tax code today, is going to
be up here lobbying to preserve it when we get serious about tax
reform.
I guess my question has to do with, with ours being the highest
corporate tax rate as soon as Japan lowers theirs—we are secondhighest today, but soon to be the highest corporate tax rate in the
world—as a business representative on the panel, with all the businesses, corporations, pass-throughs in this country, would they
benefit from a lower tax rate with fewer tax credits and deductions
rather than the current system?
In other words, I assume that everybody is going to make this
decision based upon how they think it is going to impact their own
personal situation. But, if we can get the rates lowered significantly, is that better for everybody irrespective of whether or not
they might have a dog in the fight relative to the current deductions and preferences that exist in the tax code today?
Ms. HARRIS. Sure. I think that fundamental tax reform should
strive absolutely for a lower rate on a comprehensive basis, both
on the corporate and individual sides. It should strive for a shift
to a territorial system, more effective cost recovery, predictability,
simplicity.
So, if I think you can achieve those goals in a manner—I would
like to believe Congress can achieve those goals in a manner that
is much less convoluted than where our code has arrived today. So,
yes, I do believe that we can reform the tax code and have everyone
be in a better place.
Senator THUNE. Well, I just know that, in dealing with the provisions that expired either last year or are going to expire this year,
and I hear from people all the time, as I am sure many of my colleagues do, it is very hard to foresee a project being invested in if
it has to be placed in service before the end of the year, when there
is a good amount of lead time to get a project placed in service.
For example, the wind production tax credit is something that
comes to mind. We are dealing now with a very short time line in
terms of getting some of these things extended, many of which will
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impact jobs and investment in our economy. People are not going
to make these investments if they think that the tax incentive is
going away at the end of this year, not to mention those that already expired last year. So it is really a very complicating factor.
I guess, Mr. Chairman, I would simply say that this should put
even more urgency behind the effort to do fundamental tax reform.
If we are not going to do fundamental tax reform, and certainly not
do it on a near-term basis, then we have to be looking at how to
provide some economic certainty for those out there who are depending upon policies coming out of Washington, DC. It is just incredibly frustrating, and I think it is going to make it very, very
hard for our economy to really grow and expand at the rate we
would like to see.
So I see my time has expired, so thank you all very much.
Senator HATCH. Thank you, Senator.
Senator Nelson, you are next.
Senator NELSON. Thank you, Mr. Chairman.
I want to echo the comments of Senator Cantwell. Our State,
Florida—and by the way, today is Florida, Florida, Florida—does
not have an income tax, and it raises most of its State revenue
from the sales tax. That actually is an item recorded in the year
2007, 2.4 million Floridians deducted $3.25 billion in State and
local sales taxes. So it is critical to make it fair.
Now, we have to get from point A to point B, which is the successful conclusion of this and other tax extenders. So share with
me—and I will start with you, Ms. Harris—if you think that this
tax extenders package should be paid for.
Ms. HARRIS. I believe that these tax extenders have positive
growth benefits that can be reflected in greater revenues. I do not
think the benefits to revenue should be mitigated with other tax
hikes on the business community.
Senator NELSON. Now, not necessarily on the business community. I am talking about paid for in general without zeroing in on
the business community.
Ms. HARRIS. Obviously we are always happy to hear that there
is not a target on the business community’s back. I still would suggest that the positive revenue growth effects of these provisions
could be damaged if you attach any sort of non-growth or pay-for
provisions to them.
Senator NELSON. So you think that we ought to have the tax extenders, but not have them paid for?
Ms. HARRIS. That is correct.
Senator NELSON. All right.
Dr. Fichtner?
Dr. FICHTNER. Senator Nelson and Senator Cantwell, you both
make excellent points. As I outline in my testimony, as you move
forward with which tax extenders to keep and not keep as you
move towards fundamental reform, one of the key issues is, are you
trying to level the playing field?
As you both point out, we currently allow for a deduction for
State and local taxes where States have an income tax. We do not
for States like yours that just rely on sales tax. So for fairness it
should be included, and I wholeheartedly agree with that.
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What I would add then is, as you move past that but as you
move towards fundamental reform, the question is, should the government be subsidizing State and local taxes in general? If the answer is no, then maybe we move away from those as both being
itemized deductions, allow for a larger standard deduction for every
American, and lower rates for all.
So I would recommend, yes, pass it now so you have stability and
fairness, but, as you move forward with fundamental tax reform,
think about pulling them out, broadening the base, have a higher
standard deduction and lower rates for all Americans.
Dr. ALTSHULER. I agree with Dr. Fichtner. Again, I said in my
testimony that you need to look at what are structural parts of the
tax code. The tax reforms that I have recommended, the panels
that I have worked on, have removed the State and local tax deduction.
But, if you are going to have a State and local deduction, there
is a fairness issue. I just feel that what we are doing is kicking all
of this down the road again, and, as I said, it is quite depressing.
So I could see us just continuing doing this. We are going to have
to have fundamental tax reform. We are going to have to raise
more revenue from our tax code.
We cannot do it with the mess of a tax code that we have today.
That will have to involve broadening the base. The only way you
can do that is to get rid of special provisions, and you are going
to have to get rid of ones that affect millions and millions and millions of taxpayers. The State and local tax deduction is one of those
that we will have to continue. Please do not keep kicking the can
down the road. Yes, these should be paid for.
Senator NELSON. And I think that a number of us, almost half
of the Senate, when the Super Committee was deliberating, did a
press conference—it was about half Republicans, half Democrats—
and said that we wanted the Super Committee not only to do a big
deal, which was $4 trillion-plus in deficit reduction over 10 years,
but that we also wanted major tax reform.
In this very room, we held a hearing on the subcommittee that
I have the privilege of chairing, with a distinguished panel of
economists, suggesting ways—and I will not reiterate that; it is already part of the record—in which you could diminish the tax preferences and then use that money to lower people’s rates and corporate rates.
Then of course, if you eliminate enough of the $14 trillion of tax
preferences over 10 years, you could actually use that then for deficit reduction as well. But as we know, the Super Committee did
not agree, and here we are, back asking a lot of the same questions
and having to worry about the sales tax deduction and the R&D
tax credit, and the restaurant accelerated depreciation deduction,
and so forth and so on. Until we get to fundamental tax reform,
Mr. Chairman, we are going to be in a heck of a mess.
Senator HATCH. Well, I agree with you.
I want to thank the three witnesses for being here. We really appreciate the testimony you have given and the answers to our questions. We are going to keep the record open for any further questions anybody on the committee would like to submit in writing. If
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you folks would cooperate in getting us answers to those questions,
we would be very grateful.
With that, we will recess until further notice. Thanks so much
for being here.
[Whereupon, at 11:26 a.m., the hearing was concluded.]
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