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PART |

Principar CHANGES RECOMMENDED N RENEGOTIATION LAw BY
House BiLr

FOLLOWED BY DEPARTMENTAL COMMENTS IN PARENTHESES

1. In licu of the existing provision, exempting contracts or sub-
contracts of $100,000 or less, it is provided that contracts or subcon-
tracts shall be exempt from renegotiation for a particular year if the
aggregate of the amounts received or accrued during the fiscal year
does not exceed $500,000. This change is being made at the sugges-
tion of the Departments. (Approved.)

2. The definition of subcontract has been rewritten to include only
subcontracts for the article, work, services, building, structure, im-
provement or facility contracted for under the prime contract or for
articles to be incorporated in the item contracted for under the prime
contract. (No position taken but attention called to the fact that
very large amounts of excessive profits will be eliminated from
renegotiation. )

3. Contracts or subcontracts for agricultural commodities, such as
grains of all kinds, vegetables, cotton, tobaceo, cattle, hogs, wool, eggs,
milk and cream, including canned, bottled, or packed fruits or vege-
tables or their juices, are exempt from renegotiation. (No objection
to agricultural exemption but specific objection to inclusion therein
pf'exel;lption of canned, bottled or packed fruit or vegetables or their

uices.

: 4. The bill grants discretionary authority in the War Contracts
Price Adjustment Board (a new Board hereafter discussed) to exempt
from renegotiation standard commercial articles, if in its opinion
normal competitive conditions exist affecting the sale of such articles.
(No objection as long as linited to discretionary power. Stro
objections to any mandatory exemption of standard commerc;}ﬁ
articles.)

5. The bill also exemnts from rencgotiation contracts or subcon-
tracts with religious, charitable, or educational organizations if such
organizations are exempt from income tax. (Approved and suggest
that the same be made retroactive.)

6. Your committee has set forth in the bill certain factors to be
taken into consideration in determining excessive profits. These
factors are as follows:

(a) Efficiency of contractor, with particular regard to attain-
ment of quantity and quality production, reduction of costs, and
economy in the use of raw materials, facilities, and manpower;

(b) Reasonableness of costs and profits, with particular regard
to volume of production and normal pre-war earnings;

(c) Amount and source of public and private capital employed
an.. net worth; * '
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(d) Extent of risk assumed, including the risk incident to

reasonable pricing policies; °
(e) Nature en1 extent of contribution to the war effort, includ-
ing inventive and developmental contribution and cooperation
with the Government and other contractors in supplying technical

assistance; '
) Character of business, including complexity of manufac-
turing technique, character and extent of subcontracting, rate of

. turn-over;

(9) Such other factors the consideration of which the public
interest and fair and equitable dealing may require.

Your committee believes that in computing excessive profits, con-
sideration should be given to the financial problems in connection
with reconversion in applying factor (g). (A list of factors approved.
Strong objection to committee statement that consideration should
be given to reconversion costs.)

7. In computing profits, costs are determined in accordance with
the method of cost accounting regularly employed by the contractor or
subcontractor in keeping his books. All items of the character allowed
as deductions and exclusions for income and excess-profite tax purposes,
including the currently deductible annual amortization allowance, are
gllowed as items of cost to the extent allocable to contracts with the
departments and subcontracts. (Approved.) '

8. State income taxes are allowed only with respect to income after
eliminating excessive profits upon renegotiation, and then only to the
extent allocable to the renegotiable business, (Approved.)

9. Credit is allowed against excessive profits for income and excess-
profits tax paid with respect to such profits. (Approved.)

10. The present system of future or forward repricing is continued
under the bill. However, the bill gives the contractor or subcon-
tractor the right te petition The Tax Court of the United States in
case he is dissatisfied with the price as refixed by the Secretary. The
repricing portion of the bill is made effective from the date of the
enactment of the act. (Approved although the amendment eliminates
the present right-of the departments to recapture excessive profits
realized under individual contracts. (Objection to jurisdiction of
Tax Court noted under comment (o item 16 below).)

11. A central board called the War Contracts Price Adjustment
Board, is created to have charge of rencgotiation. This Board is to
consist of five members, selected from the departments. Though the
Board may delegate its powers of renegotiation, every contractor or
- subcontractor is entitled upon request, to have his case reviewed by

the Board. (Creation of Boarﬁ approved. Strong objection to
granting to the Board of any power to conduct rencgotiation or to
review renegotiation proceedings conducted by the departments.)
.12, The contractor or subcontractor is required to file with the

War Contracts Price Adjustment Board a statement of actual costs
of production and such other financial statements as the Board may
by regulations prescribe unless the aggregate of the amounts received
ir the fiscal year by the contractor or subcontractor. does not exceed
$500,000. (Approved.) '

13. The War Contracts Price Adjustment Board is required to de-
termine excessive profits with respect to the aggregate amounts re-

’
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ceived or accrued during the fiscal year by a contractor or subcon-
tractor and not separately. However, at the request of the contractor
or subcontractor, the Board may make such determiration with
respect to the amounts received under any one or more separate
contracts. (No objection to provision for renegotiation on a fiscal-
year basis but authority requested to renegotiate certain general classes
or ty%es of contracts on an individual-contract basis instead of a fiscal-
year basis.) '

14. If the War Contracts Frice Atijustment Board finds that the
amounts received under the contracts with the Department and the
subcontracts may reflect excessive profits, the Board is required to
give to the contractor or subcontractor reasonable notice of the time
and place for a conference. - This notice is required to be sent to the
contractor by registered mail and eonstitut.s the commencement of
the renegotiation proceedings. (Approved.)

15. The War Contracts Price A ju?ment Board is required to fur-
nish, upon request of the contractor or subcontractor a statement of
its determinatiog, of the facts used as a basis therefor, and of the
reasons for such determination. (Objected to by departments, par-
ticularly with reference to requirement of statement in cases where
agreements are concluded.)

16. The contractor or subcontractor is given the right to have his
excessive profits determined by The Tax Court oif the United States
in a de nov.: proceeding, in case he is unable to reach an agreement
with the War Contracts Price Adjustment Board. (Objected to on
the basis of the recommendations o} the Department of Justice and the
-Treasury Department. The Court of Claims is suggested as a prefer-
able forum with scope of review limited as in the case of equitable
adjustments under standard type of Government contracts.)

17. If the contractor or subcontractor is aggrieved by a determina-
tion of the Secretary made prior to the enactment of this act with
respect to a fiscal year ending before July 1, 1943, whether or not such
determination is embodied in an agreement, he is also entitled to have
a determination in a de novo proceeding before The Tax Court of the
United States. (Strong. objection to review of closed agreements
except for fraud, etc.) =~ . S T
. 18.. Proceedings must be commenced by the Board within 1 year
after the close of the fiscal year in which the excessive profits were
received or accrued, or within 1 year after financial statements are
filed by the contractor or subcontractor, whichever is the later; other-
wise, liabilities for the excessive profits for such fiscal year will be
discharged. (Approved.} A
. 19. In order to expedite the dispogition of the case, after a proceed-
ing has been commenced, the bill provides that the liabilities for exces-

ive profits with respect to which such proceeding was commenced, will
be discharged if a determination by agreement or order is not made
within 1 year following, the commencement of the renegotiation pro-
geedings, . This limitation does not apply to a review by the Board
of an order by the Secret.;q'yhﬂ’l‘hgj 1-year period ~f limitation may
also be extended by agreement between' the parties. ' (Approved
enerally, provided special provision is made for certain types of
ong-term contracts.) -

20. Your committes continued the provisions of existing law as to
war contract brokers, who are subject to renegotisation if the aggregate
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of the amounts received by such broker for the fiscal dyeor exceeds
$25,000. This provision was further strengthened by disallowing as
costs to the prime contractor any commission, percentage, brokerage,
or contingent fee paid or payable to any person for, or in connection
with, the soliciting or securing by such person of a contract with a
department, unless such person is a bona fide established commercial
or selling agency maintained by the contractor for the purpose of
securing business, (Attention ig called to the fact that the disallow-
ance of commission deductions may result in a double recapture.)

21. The bill provides for closing agreements. Such agreements,
according to their terms, in the absence of fraud or willful misrepre-
seutation, cannot be reopened, so far as the determination of excessive
profits is concerned. (Approved.)

22. The renegotiation provisions of the bill are terminated with
respect to contracts or subcontracts made after the date proclaimed
by the President as the termination of hostilities, or such carlier date as
may he specified in a concurrent resolution of Congress. (Approved.)

23. The bill applies to fiscal years ending after?June 30, 1943.
Exceptions are made with respect to the exemption for agricultural
commodities which is effective as of April 28, 1942, and the right to
petition The Tax Court of the United States which applies to fiscal
years ending before July 1, 1943, as well as fiscal years ending on or
after that date. (General application approved. Application of
agricultural exemption approved. The right of court review with
respect to renegotiations for fiscal Feriods ending before July 1, 1943, -
a&)mved except as to review of clced agreements. It is suggeoteci
that the exemption of charities, the exemption of subcontracts under
exempt Erime contracts and the fair cost allowance at the exemption
I21§1e 134; )e case of integrated companies be made retroactive to April

, 1 . )

24. All amounts of excessive profits, whether recovered by repay-
ment, withholding, or credit, shall be covered into the Treasury as
miscellaneous receipts, (No objection.)

25. The War Shipping Administration was not i?)eciﬁcally named
in the Renegotiation Act a8 originally adopted. However, the War
* Shipping A?ﬁmn' istration derives substantially all of its powers from
the K’lantune Commission, and has been one of the renegotiating
wencies' pursuant to Executive order. The amendments continue the

ar Shipping Administration a8 one of the rénegotiating 'agencies,
siuce under the amendments all of the renegotiating agencies (in-
((:kxdmg giw) War Shipping Administration) are specifically named.

pproved. : ’

' 2(?..It.is the opinion of your committee that under the existing re-
negotiation law, or such law as amended by this bill, there is no au-
thority to renegotiate the profits accruingoto a company by reason of
the increment in value of its long inven m e., inventories over
and asbove its normsl requirements to f existing coatracts.

(Approved on the sssumption that it is not intended to conflict with
the principles outlined in paragraph 7 above,) =




PART I

SuMMmaRry or THE Princirar CHanGEs Mape By THE House BiLL
Over ExisriNg Law oN THE RENEGOTIATION OF WAR CoNTRACTS

Title VII of the pending revenue bill of 1943 completely rewrites
section 403, as amended, of the Sixth Supplemental National Defense
Appméu'iation Act, 1942, .

1. General plan of the bill.—The bill divides renegotiation into two
separate parts. The portion of re-egotiation having to do with re-
pricing, that is, the reduction of prices in existing contracts with
respect to future deliveries thereunder is placed completely in the
hands of the Secretaries of the Departments. The portion of rene-
gotiation having to do with the recovery of excessive profits already
paid out to the contractor is lodged in the hands of a new Joint Board
called the War Contracts Price Adjustment Board.

A, Creation of the Joint Board: This Joint Board created by the
bill would be composed of five members, one an officer or employee of
the Department of War to be appointed by the Secretary of War, cne
an officer or emplo‘yee of the Department of the Navy to be appointed
by the Secretary of the Navy, one an officer or employee of the Depart-
ment of the Treasury to be a})pointed by the Secretary of the Treasury,
one an officer or employce of the United States Maritime Commission’
or the War Shipping Administration to be appointed jointly by the
Chairman of the %mtcd States Maritime Commission and the Admin-
istrator of the War Shipping Administration and one an officer or
employee of the Reconstruciion Finapce Corporation to be appointed
by the Chairman of the Board of Directors of the Reconstruction

inance Corporation. They are authorized to elect a chairman from'
asmong their members. , .

The principal office of the Board is required to be in the District of
Columbia, but it is authorized to establish such number of field offices
throughout the United States as it deems necessary. Threec members
of the Board constitute s quoruth and the Board may exercise any of
its functions through a'majority of the members prerent if the mem-
bers present constitute at least a quorum. '

The Board is authorized to employ and fix the compensation of
such officers and employees as it deems necessary to carry out its
duties. It may with the consent of the head of any department or
agency of the United States utilize the services of any such officer or
employee of such department or agency. )

-The Board is empowered to delegate in whole or in part any of its
powers, functions, or duties except the power, function, and duty to
review orders determining excessive profits. These ﬁowerp may be
delegated to the Secretary of a department and the Secretary is
authorized to redelegate them in whole or in part to such officers or
agencies of the United States as he may designate. ‘
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The Chairman of the Board is authorized to divide the Board into
divisions of one or more members, assign the members of the Board
to such divisions and in case of a division of more than one member-
designate the chief thereof. The Board, also, may by regulations ov
otherwise, determine the character of cases to be conducted initially
by the Board through any officer or agency of the Board or any other
officer or agency utﬁized by it. = It"may also determine the characler
of cases to be conducted initially by the officers and agencies of the
departments to which such powers have been delegated.

It is specifically provided that any contractor or subcontractor who
80 desires is entitled to a review by the Board itself of any order of any
officer or agency either of the Xepart,mcnt,s or of the Board. The
Board is authorized to review any such determination of its own mo-
tion, and is authorized to determine amounts of excessive profits either
less than, equal to, or greater than tinat determined by the officer,
agency, or division whose action it so reviews.

B. The repricing power: The power to secure lower prices in current
contracts with respect to future deliveries thereunder is placed in the
hands of the Secretaries of the departments and in any case in which a
Secretary of a department is of the opinion that the price under an
contract with such department or subcontract which affects suc.
department exceeds a fair price, the Secretary may. require the con-
tractor or subcontractor to negotiate a fair price thereunder. If an
agreement is not reached, the Secretary is given the specific authority
to fix the price for future performance under such contract or subcon-
tract. - In determining a fair price, the Secretary is directed to take
into consideration all of the factors to be considered in determining
excessive Eroﬁts. These powers may be executed by the Secretary in
any way he so desires, that is, contract by contract or by groups of
contracts or subcontracts. Each Secretary is authorized to delegate.
the repricing power to any individuals or agenoies in his own depart-
ment if he so desires and, with the consent of the Secretary of any other
department he may delegate such power to such department. ~These
powers may be redelegated in the discretion of the Secretary.

2. Narrowing the scope of the renegotiation field.— L
- A. The elimination of auxiliary contracte; The bill continues the
conegotiation of all prime contracts as daes the existing law. In the
field of subcontracts, however, it eliminates all subcontracts except’
those for articles or services going into the end product, or components
thereof. Thus, the entire line of auxiliary subcontracts is eliminated
from renegotiation. This means that the machine-tool industry,
the expendable-tool ,industry, and other industries of like, nature
whose products are used in the processing ~f an end product or
components thereof, but which do not actuslly go into an end product,
or its. components, are exempted from renegotiation.. Of course, if
the Government imys the machine . tool or, other such article, it
hecomes an end product and comes within, the, scope of renegotiation.
.. B,. Exemptions (1) Mandatory (i) Agricultural products: The bill
exempts from renegotiation; in addition to. the exemptions now,_ ¢on-
tained in the existing law, any contract or subcontract for an agricul-
tural commodity, up through. the first form or sfate in which it is
customarily sold or in which jt has an established market, , This
exemption applies to all commodities resulting from the cultivation
of soil, to the saps and gums of trees, and to all animals and marine
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life snd tho produce of live animals such as wool, eggs, and milk. : It
also applies to canned or:bottled fruits or vegetables which are cusr
tomanly cenned or bottled in the season in which they are harvested.

(it) 'Theé bill also exempts’ from renegotiation all contracts or sub-
contracts with charitable, religious, or educational organizations ex-
empt from taxation under section 101 (6) of the Internal Revenue

e. : o .

(iit) All subcontracts dimctl‘y or indirectly. under contracts or sub-
contracts specifically exempted from renegotiation are also exempted.
-..(iv) The bill increases the.exemption measured by renegotiable
1olume from $100,000 a year to $500,000 a year. :

(2) Discretionary exemptions: The Board is authorized, in its dis-
cretion, to exempt from some or all of the provisions of section 403
the following contracts or subcontracts in addition to those included
in, the discretionary exemptions contained in the existing law. '

(1) Any contract or subcontract for the making or furnishing of a
“standard commercial article,” if, in the opinion of the Board, normal
competitive conditions affecting the sale of such article exist. :

(it) The Board is authorized, in its discretion, to exempt any other
contract or subcontract, if, in its opinion, competitive conditions affect~
ing the making of such contract or subcontract are such as are likely
to result in effective competition with respect to price.

(iii) Whenever, in the opinion of the Board, in the case of any sub-
contract or group of subcuntracts, it is not feasible to determine and
segregate the renegotiable business from the nonrenegotiable business,
the Board is authorized to.exempt such subcontracts.

c. The allowance of a fair cost at the exemption line for raw materi-
als and agricultural products in the case of integrated producers: The
bill spells out the practice which the price adjustment {;oards are now
following with respect to the allowances of a fair amount of cost at the
exemption line for raw materials in the case of an integrated producer
who acquires such products below such line, or produces them initially,
and processes them up to and beyond such line. The same treatment
is authorized in the case of the agricultural products exempted from
renegotiation by this bill. : >

-3. Provisions for a redetermination of ercessive profits by the Taz
Court of the Unuted States.— ' o

A. Recovery cases determined by the Board: Any coutractor or
subcontractor aggrieved by the determination of excessive profits by
the Board is authorized to petition the Tax Court of the United States
for a redetermination of such excessive profits. The proceedings before
the Tax Court are de novo. . The Tax Court may find an amount of
excessive profits less than, equal to, or greater than the amount found
by the Board. The decisions of the Tax Court are not subject te
further review. The filing of the petition before the Tax Court will not
operate to stay the execution of the Board’s orders: Petitions must
be made to the Tax Court within 90 days after the entry of the order
of the Board determining the excessive profits. Tl e bill provides that,
in addition to the unilateral determination cases, those contractors or
subcontractors who have entered into agrecments prior to the date of
the enactment of this act may also petition the Tax Court for a rede-
termihation of excessive profits.” In such ¢ases the petition must bb
filed within 90 days after the enactment of this act.
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. B. Repricing ~ases: In cases where the contractor or subcontractor
is aggrieved by the order of the Secretary refixing the contract price,
tition ma; be made to the Tax Court for a refixing of such price.
This p ure closely parallels that provided in the case of a redeter-
mination of excessive profits by the Tax Court.
4. The determination of excessive profits.—
A. In determining the profits from renegotiable business, the Board
is instructed to aliow the cost determined in accordance with the
method of cost accounting regularly employed by the contractor, or,
if such method does not properly refect such costs, the Board is
authorized by regulations to prescribe the method under which suc
costs shall be determined. The Board is specifically authorized
disallow any item of cost which is unreasonable or not. properly charge-
able to the contract or subcontract. - With these exceptions, the Board
is instructed to allow all cost items, of the character allowed as deduc-
tions or exclusions for tax purposes. It is specifically provided,
however, that State income taxes allocable to excessive profits shall
not be allowed as deductions. :
Excessive profits are defined to be the profits from the renegotiable
business of the contractor or subcontractor which, in the light of a list
of factors set out in the bill, are’determined to be excessive for the
work and articles furnished. : o
B. Report (o the contractor or subcontractor: The bill specifically
provides that if the contractor or subcontractor so requests, the Board
shall prepare and furnish such contractor or subcontractor with a
statement setting out the determination of excessive profits made in
his case, the facts used as a basis therefor, and the Board’s reasons for
such determination. The bill provides that this statement or report
shall not be admissable in evidence or otherwise considered by the Tax
Court of the United States in connection with its redetermination of
excessive profits.
5. Mandatory filing.—The bill provides that every contractor or sub-
contractor, not specifically exempted from renegotiation, shall file
with the Board such financial statements as the Board may require at
such time or times and in such form and detail as the Board may by
regulations prescribe.
6. Time l'mitations.—The bill specifically provides that renegotia-
tion proceedings cormmence with the mailing of a notice to a contractor
or subcontractor. Such proceedings must be commenced within 1
year after the close of the fiscal year in which the excessive profits
arose, or within 1 year after the filing of the information required,
whichever is the later. Further, the Board is directed to either reach
an agreement or to make a determination within 1 year following the
commencement of the renegotiation proceedings. ‘
7. Terma to be incorporated in contracts.—The bill sets out a new list
of terms which the Departments are required to incorporate in all|-
procurement contracts. A special procedure is provided, however,
under which these terms may be incorporated by reference.

8. Applicability.—

A. Termination of renegotiation: The bill provides that contracts]-
entered into after the cessation of hostilities shall not be subject tof
renegotiation. S , , : :
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. Apph'oah'li:ﬁ &f the bill in general: In general, the provisions of
the bill apply to scal years ending after June 30, 1943. This means
that those f ical ‘years ending June 30, 1943, or ear'lier, are covered by
the provisions of the existing law, while those ending after such date
come within the ui)rovisions of the bill. There are several exceptions
to this general rule: A

(i) The provisions of the bill dealing with the terms to be incor
rated in the proeurement contracts are made effective 30 days after
the enactment of this act. This. 30 days is provided so that the de-
pl?rtll)nﬁnts may prepare contracts in accordance with the provisions of
the bill. i

(i) The repricing portion of the bill, that is, the part authorizing
the Secretaries to refix the contract price on future deliveries, is made
effective from the date of the enactment of this act.

(iii) The portion of the bill providing for the exemption of agricul-
tural products is made effectiye as if it had been a part of the original
section 403 on the date of its enactment. The portion of the bill
which provides that for all purposes this legislation may be referred
to by the short title of “Renegotiation Act” is also made retroactive
to April 28, 1942..

9. Miscellaneous provisions.— :
A, The provisions for collection and withholding to eliminate exces-
sive profits remain unchanged to any substantial degree. ‘

B. It is provided that nothing in the bill shall be considered to limit
or restrict any authority or discretion of the Secretary of a department
under the provisions of any other law. N

C. The bill continues the provisions of existing law as to war
contract brokers, who are subject to renegotiation if the aggregate
of the amounts received by such broker for the fiscal year exceeds
$25,000. This provision was further strengthened by disallowing as
costs to the prime contractor any commission, percentage, brokerage,
or contingent fee paid or payable to any person for, or in connection
with, the soliciting or securing by such person of & contract with a
dopartment, unless such person is a bona fide established commercial
or selling agency maintained by the contractor for the purpose of
securing. business.

D. If the War Contracts Price Adjustment Board finds that the
amounts received under the contracts with the Department and the
subcontracts may reflect excessive profits, the Board is required to
give to the contractor or subcontractor reasonable notice of the time
and place for a conference. This notice is requir.d to be sent to the
contractor by registered meil and constitutes the commencement of
the renegotiation proceedings.

E. The War Shipping Administration was not specifically named
in the Renegotiation Act as originally adopted. However, the War
Ship%iing Administration derives substantially all of its powers from
the Maritime Commission, and has been one of the renegotiating

encies pursuant to Executive order. The amendments continue
the War Shipping Administration as one of the renegotiating agencies,
gince under ﬂl))é amendments all of the renegotiating agencies (includ-
ing the War Shipping Administration) are specifically named.

%‘. All amounts of excessive profits, wnether recovered by repay-
ment, withholding, or credit, shall be covered into ths Treasury as
miscellaneous receipts.




PART III

SuMMARY OF Major ProrosaLs MapE By THE DEPARTMENTS
Berore THE SENATE FiNnance CoMmiTrEE IN ConNsgcrioN WiTH
THE CONSIDERATION OF THE RENEGOTIATION PROVISIONS OF THE
Revenuve BiLL or 1943

(1) The departments believe that the Court of Claims is a more
appropriate forum for the review of departmental determinations in
renegotiation than The Tax,Court of The United States. '

(2) The departments believe that the scope of judicial review of
unilateral determinations should be limited so that such determina-
tions will be final and conclusive unless the contractor can establish
that the determination was the result of a mistake of law, fraud,
arbitrary action, or so grossly erroneous as to imply bad faith. i

(3) The departments approve the creation of a War Contract Price
Adjustment Board to bring about uniformity in the purposes and
gohcim in renegotiation, but oppose strenuously granting such a

oard the authority and duty either to conduct renegotiation in
individual cases or to review departmental determinations in rene-
gotiation. '

(4) The departments oppose the provisions in the House bill which
provide for a review of ‘“closed” cases—that i3 cases which have
resulted in an agreement with the contractor. '

This summary makes no attempt to enumerate all of the suggestions
which the departments have advanced with a view to improving the
pending legislation but only the most important of them. Other
suggestions are developed more fully in the attached statement of
the Joint Price Adjustment Board and in the revised draft of bill
which is being submitted herewith. 7

STATEMENT OF THE JOINT PRICE ADJUSTMENT BOARD FOR THE INFORMATION OF
- TR SENATE FinaNce CoumirTeE WitH REsPECT TO THE PROVISIONS OF THE
‘PeNDING RrvENUE A1 oF 1943 (H. R. 3687) Eumsopixp ¥ TitLe VII--

RENEGOTIATION OF WAR CONTRACTS ' . ‘

The Joint Price Adjustment Board, comprising representatives of the several
departments concerned with renegotiation of war contracts and authorized by
the Secretaries of the War, Navy, and Treasury Departments, the chairman of
the Maritime Commission and Administrator of the War Shipping Administration,
and the Reconstruction Finance Corporation Price Adjustment Poard to formulate
and adopt statements of purpotes, principles, policies, and interpretations binding
on the several departments, has carefully considered {he provisions of H. R. 3687,
title VII—Renegotiation of War Contracts—and submits the following comments
with respect thereto for the information of the Senate Finance Committee:

(1) Scope and method of judicial review.—The departments ooncerned with
renegotiation have repeatedly stated vhat they had no objection to the making
of some statutory provision for judicial review and, in fact, bave expressed the
opinion that such right of review exists under the present law. There has re-
cently been brought to the attention of the Joint Price Adjustment Board the
strong objections of the Treasury Department and the Department of Justice
to the proposed granting of jurisdiction over renegotiation roview to The Tax
Court of the United States. . The strength of these arguments is recognized by the

10
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other departments concerned and in the light thereof the Joint Price Adjustment
Board agrees that jurisdiction over appeals from repegotiation determinations
should be assumed {:y the Court of ms in order that The Tax Court of the
United States may be kept free for exclusive attention to tax matters.

With respect to the scope of review, the Joint Price Adjustment Board agrees
with the poasition of the Department of Justice, as expressed to the Joint Board
to the effect that any determinations of the secretaries of the departments or of
the proposed War Contracts Price Adjustment Board should be final and con-
clusive except to the extent that the contractor can establish on the basis of the
record made by the contractor in the court review proceeding that the determioa-
tion was the result of & mistake of law, fraud, arbitrary or ecapricious action, or
was 80 grossly erroneous &s to imply bad faith. This is the traditional procedure
which has been adopted in connection with court review of similar governmental
determinations, . -

(2) Review by the War Contracts Price Adjustment Board.—The proposed bill
gives the contractor an absolute right to require review by the newly created Board,
and the act specifically provides that the Baard may not delegate ‘‘the power, func-
tion and duty to review orders determining excessive profits’’ [subsection (d) (4),
page 118). It is respectfully submitted that in the light of contempiated provigions

roviding for review by a court in those cases where no agreement can be reached,
it is entirely unnecessary and would conatitute a very real administrative burden
to provide for another review by the War Contracts Price Adjustment Board.
The Joint Price Adjustment Board, created by voluntary astion of the interested
departments, is now functioning satisfactorily for the purpose of setting up uni-
form purposes, principles, policies and interpretations, and there is no reason
why a similar Board should not be established by legislative action. But the
requirement that such Board should review all orders determining excessive

rofits would require the creation of a substantial administrative staff, and would
impose burdens and duties upon the individual members of the Board which
would interfere with the performance by them of their duties in connection with
current renegotiations in the various departments for which they are resporsible.

(8) Rertew of closed agreements.—The proposed bill provides for court review
of past and future determinations of excessive proﬁts (subsections (e) (1) and
(e) (2), pages 119 to 122). Included in this review are determinations -

‘“made pric - to the date of the enactment of the Revenue Act of 1943 with

-respect to a fiscal year endiug before July 1, 1943, * * * whether or

not such determination is embodied in an agreement with the contractor or
-. subcontractor.” o :

The Joint Price Adjustment Board is opposed to this provision which would
render subject to court review thiousands of voluntary bilateral agreements under
which excessive profits refunded or to be refunded and specific price reductions
on ariicles delivered or to be delivered will aggregate (without giving considera-
tion to the effect of taxes) upward of $5,000,000,000. This provision would not
only create a potential administrative Lurden, which might be literally impossible
of effective accomplishment, but might be construed to invalidate the bilateral
cha-acter of the agreements i such & manner as to jeopardize the right of the
Government to retain the refunds which have been made and to collect the
refunds which are to be raade thereunder. .

- There might also be placed in jeopardy the provisions of the agreements pro-
viding .for past and fytuyre.price reductions. Many renegotiation agreements
include clauses providing génerally for the elimination of excessive profits likely to
be realized in the future through price reductions without specifying the amount
of the reductions to be made on specific articles or contracts, Total reductions
and refunds under such clauses may well represent an amount equal to or greater
than the recoveries and specific price reductions referred to above. - The proposed
review of closed agreements would render uncertain the status of such clauses and
frustraté present conscientious efforts to keep procurement on a current basis and
to avoid the lengthy litigation between the Government and contractors such as
resulted from the last war. . ‘

. The refunds and price reductions provided for under these voluntary agreements
were made as & part of & repricin‘gl %olicy which was in fact inaugurated sometime
prior to the of the original Renegotiation Act of Agrﬂ 28, 1842; and, if the
act had not been available for this purpose, there is no doubt that the departments
concerned would have endeavored to effect similar results through the use of other
war powers relating to the placing auil éancelation of contracts and the subsequent
modification thereof. Inno casehave the departments accepted agreements which
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are made conditional on the validity of the renegotiation statute or which, under
their terms, could be effected by subsequent legislation or court decisions, - These
agreements represent accepted transactions between the departments concerned
and the contractors. : . '
It is respectfully submitted that to reoren these agreements would provide &
rocedure by which contractors with clearly excessive profits could delay indefin-
tely repricing and other corrective action. It would be wasteful administratively
and clearly prejudicial to the best interests of the Government.

In addition to the foregoing matters which involve major questions of poliey,’
there is attached hereto as exhibit A a list of certain additional suggested revisions
which it is believed are consistent with the general purpose and intent of the bitl
but which would opeorate to clarify or improve, from an administrative standpoint,
certain specific provisions of the bill as noted. : ' ‘ '

JoinT PricB. ADJUSTMENT BOARD,
By Josepn M. DopeEg, Chairman,

" ExHiBiT A

ADMINISTRATIVE OR CLARIFYING AMENDMENTS OF TiTLE VII—RENEGOTIATION
or War ConTrRACTs—0OF THE REVENUE AcT or 1943, H. R, 3687, SugaretEs
FOR CONSIDERATION OF THE SENATE FINANCE CoMMITTRE BY THE JOINT PRrICR
ApJUSTMENT BoARD .

A. Centralszation of all repricing authorily under the Secreluries of the Depart-
menis.—The provisions of the Act defining the powers of the Secretaries, as dis-
tinguished from the powers of the Board, with respect to-all matters aftocting
repricing should be modified so that the SBecretaries would be given all powers
reﬂting to repricing or exemption of individual contracts and subcontracts, The
pmgosad bill creates a clear distinction between repricing of individuel contracts
with respect to which authority and responsibility is centered in the SBecretaries
of the Depaitments and over-all retroactive renegotiation with respect to which
authority and Yesponsibility are vested in the War Contracts Price Adjustment
Board. The suggested revisions make it clear that this distinction or division of
responsibility should be maintained in all of its phases and, in this conneotior, it
is further suggested that it should be expressly provided that unless ifically
excmpted adjustments of pr'-2s made from time to time under the repricing nower
should not preclude the Board from considering profits derived from such coutracts
in connection with subsequent over-all renegotiations on a fiscal-year basis,

B. Raw malerial exemplion [subsection (b), pages 124 and 12 }—1In order to
make it clear that this exemption does not prohibit the renegotiation of manage-
ment or operating contracts for Government plants to be used for processing,
refining, or treatment of exempted raw materials, it is requestcd that the followin
olause should be added at the end of the raw material exemption [page 125, line 3,
“wttne "otd “m’»’]: f . v . Y R L '(‘,. - ‘ ' ' )

except that this provision shali not be construed to eliminate from ren
tiation any contract -or arrangement otherwise subjeci-to renegotiation with
vne of the Departments (a) for services performed on a fee or cost-plus-fixed-
fee basis with respect to any such products or (b) for the uss or operation of a
‘plant or facility by a Department for the production, proceesing, treatment,
manufacture, or transportation of any such products. - . ,

C. Special cost allowance, in the case of integrated producers.—The atfention of

the Committee is further directed to an apparent error in connection with the
rovision of the bill relating to the allowance of market value as an element of cost .

in the case of a producer Eroe.essing an exempted product ““to or beyond the first
form or state’’ [page 126, lines 14 and 17] at which the exemnption terminates. It
is believed that the word “and” should be substituted for the woxd ‘‘or’’ in the
above-quoted phraseology go that it would be clear that the@llowa‘ggp of market
value would apply only to the producer who proocesses the exempted produet to
and beyond the exempted stage and would not' g%ply to a 'producer ';'ﬂf urchased
the product at the exempted stage at a coat which might vary materially from the
market value at the time-of its use.. ~ | . T vt LT

D. Authorizalion- of individual coniracl renegolintion under special circum-
stances.—It is believed that the provisions of the Agt miulrlng over-all reneégo-
tiation on a fiscal-year basis [subsection (c), pages 109 and 110] should be modified
in order to give the Board authority to require renegotiation eittier on an indi-
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vidual contract basis or 61 :.the basis of classes or types of contracts. This prow
vision will be necessary in the case of certain classes or types of contracts or sub-
contracts, such as shipbuilding or other long-term construction contracts, various
types of profits-limitation contracts, or contracts which have not been completed
during the fiscal year in question or with respect to which it is not practicable for
accounting or other reasons to conduct renegotiation on an over-all fiscal-year

In this connecticn attention is further directed to the fact that there should be
some provision for tle relaxation of the provision of the bill requiring completicn
of renegotiation within one year from the date of commencement where the nature
of the contract is such that it is impossible to reach an accurate and final resu't’
on the basis of a yearly fisesl period. Long-term shipbuilding contracts are an
example of contracts falling in this category. S

. E. Limilaison of mandalory requirement for insertion of repricing clause sn all

conlracts [subsection (b), page 107|.—The bill in its present form directs the

Secretary of each Departnent to insert in all contracts entered into after thirty

days after the enactiment of this Act certain terms which are specified in the

legislation.” It is suggested that the insertion of such terms should be made
. mandatory on the Secretaries only in the case of contracts in excess of $100,000
a8 gmvided in the existing law, since it is manifestly impracticable to include
such a clause eithor direotly or by reference in the many thousands of small con- -
tras’s and purchase orders which constitute a large proportion of the total number
of contracts entered into by the Departments although representing in the
aggregate only a relatively small doliar volume. ,

1% 18 suggested that conrideration he given to the pogsible elimination of the
provision specifying the type of rensgotiation clause to be inserted in all gon-
tracts, since the bill specifically provides that the required contractual provisions
shall be “binding, only if the contrset or subcontract as the case may be, is
subjeot. to subsection (z:)” [page 109, lines 1 and 2] and if subsection (o) is valid
there would appear to be no negessity for asupplepental contractual commitraent.

F. . Relroactive applicalion of new exemplions and related provigions.—It is sug-
geeted that the exemptions of charitable contracts {[subsection (i) (1) (D),

25, line 25] and of subcontracts under exempt prime oontraets [subsection (i
(1) (E), page 126, line 3] and the provision for special cost allowances at the
exemption line in the case of exempted products used by inte%lmted companies
|subsection (i) (3)] should be added to the list of provisions of the Act which are
made effective a8 though they had been made a part of Section 403 on the date
;)_f it:z;] enactment, April 28, 1842 [see ‘subsection (d) effective date, page 130,
ine 7). -
. G. Ezemption of seasonal canners.—Since the Committee on Ways and Means
completed action on the bill, an investigation has been made of the possible effect
of the provision which would exempt “any contract or subcontract for canned,
bottled or packed fruits or.vegetables (or their uices)  which are customarily
canned, bottled or packed in the season in_ whic they are harvested.” , This
investigation indieates that substantial excessive geu&ts may bhave been realized
n this field ‘and that such contracts should not be included in the agricultura)
exemption [subsection (i) (1) (C), 125, lines 10 t0 13). . | ’

H. Definition of subconiracts,.—The attention of the Comuittee is directed_to
the fact that the definition of “component article” embodied in rubsection (5)
(A) (ii) [page 104, line 21] does not clearly evidence the intention of Congress with
respect to products, portions of which do not actually appear as a part of the 1e;nd
product ultimately acquired by the Government because of the fact that t ey
either disappear or are reduced as the result of intermediate processing, refining
or treatment. If it is the intent of Congress that contracts for all such articles
which enter into the end product or a component part thereof at any stage of the
manufacturing I)rooess should be subject to renegotiation, it is suggested that the
Fhrase “in whole or in part, directly or ultimately, or in the same or some other

orm” should be inserted immediately following the word “which” in the second
line of the definition of component article {line 22, page 104).

The attention of the Committee is further directed to the fact that the revised
definition of subcontract embodied in the proposed bill will result in the exclusion
from renegotiation of a very large field of subtontracts for both durable produets
used directly for war production purposes, such as all types of machinery and
equipment and also large volumes of expendable sup;:h’es and equipment, such
a8 ding wheels, acetylene torches, and all types of mill supplies. It is esti-
mated that the total recoveries of excessive profits from contracts of this character
subject to renegotiation under the existing law were very substantial for fiscal
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periods ending on or nefore the proposed effective date of the new Aet, June 36,

1943, There is'attached hereto an exhibit setting forth a nuinber of  refunds

sedured from companies which would be exempted -under the new  provisions.
These examples indicate the increased cost of the war which will necessarily
result from this exclusion from reneg%tinﬁon of Iarge numbers of contrastors who
have profitéd largely and direetly from war business. The exemption of these
contractors is also going to make it more difficult to close voluntary agreements
with other contractors who will necessarily feel that there has been some dis-
érimination bused on artificial concepts of subocntract rather than on partici-

pation in the war effort.

- 1. The attention of the Committee is directed to the requirement that the
Beard, at the request of the contractor, furnish him with a statement of the
determination of excessive profits, of :the facts uned as o basis therefor;, and
of iis reasg)ns for such determination [page 110, lines 24 and 25, and page 111,
lines 1 to 6). ; , : o ‘

" In complying with this requirement it will be necessary to set out in writing
to the contractor a statement of the facts and factors, unfavorable as well as
favorable, of his efficiericy, ability, contribution to the war effort, risk, and other
dlements necessary in the determination of excessive profits. This materinl can-
not be flattering in all cases. We can anticipate & groater dispute and dissatis-
faction from the detail of reducing these criteria to writing, even though they may
be generally understood as between the contractor and the renegotiators in infor-
mal disoussion, than over the amount of settlement itself. We'do not believe this
requirement, on balance, will be of sufficient benefit to contractors to outweigh
the harm it may do in impaiﬂtzs the inforgmal atmosphere in which these 1enego-
tifa;ion proceedings are conducted and agreements are reached in the great majority
of cases. ‘- - - i . R Co
-*J. Under the prezent law, it is clear that patent-rovalty contracts and other
igreements involving intangible property rights are subject: to renegotiation.
Tsae House bill, in defining “subsontract” and:-“excessive profits’ raises a substan-
tial question as to whet! er cuntracis of this type are renegotiable, . This question
shouid be resolved by clarifying the definition of a contract “article” by adding
the words “tangible or intaugible” immediately following the phrase “other
personal praperty.” - ' '

K. Miscellaneous techaical changes—In addition to the foregoing, it is beliéved‘

that the bill would be clarified and that administrative problens thereunder con-
siderably lessened if the following changes are made: i

1. Page 102, line 3, strike out the word “raw”’, Tilere is no resason for eonﬁxiing'

this tactor to the use of raw materials. ‘
" 2. Page 102, line 8, strike out the word “and’’, and in line 9, after the word
“garnings”,. insert “and comparison of war and peacetime prcduets”. A eon-
tractor now manifacturing a product substantially different from his peacetime
product shohild have this iinportant factor fully considered. * b :
7 3. Page 112/ livies 18 and 19, strike out the word *determining” in line 18 and
%ﬁég lieu thereof; ‘‘eliminating’’; and in line 19 strike out “to be eliminated.".

inge is hecessary to correct & technical error.. Under the bill, the Board

determines the excessive ptofitd while the Secretary eliminates them, -~ -

"' 4: Puge 126, lines 4 and 5; strike out “exempted from the provisions of this
section, or””. The m&m 1anguage is ambiguous. -The change is nesded to make
it cléar that the subcontracts to which the provision rélates are only those under
prime contracts or subcontracts exempted by reason of subsection (i) (1). -
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 PARTIV
SUGGESTED DEBARTMENTAL DRAFT

 TITLE VII-RENEGOTIATION OF WAR CONTRACTS .

SEc. 701. RENEGOTIATON oF WAR CONTRACTS.

(a8) Terms Usep.—Terms used in this section shal have the same meaning
a8 when used in section 403 of the Sixth Supplemental National Defense Appro-
priation Act, 1942. .~ ' .

(b) RexecoriatioN or WAR CoNTrAcTs,—Section 403, as amended, of the
Sixth Sups)lem‘ental National Defense Appropriation Act, 1942, is awended to
read as follows: ' .

“Skc. 403. (8) For vhe purposes of this section— ,

“(1) The term ‘Department’ means the War Department, the Navy Depart-
ment, the Treasury Department, the Maritime Commission, the War Shipping
Administration, Defense Plant Corporation, Metalr Reserve Company, Defense
Supplies Corporation, and Rubber rve Company, respectively.,

“&) ‘In the case of the Maritime Commission, the te& ‘Secretary’ reans the
Chairman of such Commission, in the case of the War Shipping Administration,
the term ‘Secretary’ means the Admiunistrator of such Administration, and in the
case of Defense Plant Corporation, Metals Reserve Company, Defense Supplies
Corporation, and Rubber Reserve Company, the term ‘SBecretary’ means the
board of directors of the appropriate corporation. ‘

“(3) (A) The terms ‘renegotiate’ and ‘renegotiation’ Include a determination
by s%reeement or order under this section of the amount of eny excessivae profits.

“(B) The terms ‘reprice’ and ‘repricing’ include a determination hy agreement
or order under this section of a fair price for performance under a contraet or
suhcontract.

“(4) (A) The term ‘excessive profits’ means the portion of the profits derived
from eontracts with the Departments and subcontracts which is determined in
accordance with this section to be excessive for the work and articles furnighed. In
?etermining excessive profits there shall be taken into convideration the following
actors: '

“(i) efficiency of contractor, with particular regard to attainm:nt of
quantity and quality production, reduction of costs and economy in the use of
raw materials, facilities, and manpower; ] .

“(ii) reasonableness of costs and p_rofits, with particulsr regard to volume
of production, and normal pre-war earnings and comparison of war and peace-
time products; o o S

‘l'gii) amount and source of public and private capital employed and net
worth; . . . ‘ .

“(iv) extent of risk assumed, including the risk incident to reasonuble
pricing policies; _ o T '

“(v) nature and extent of contribution to the war effort, inclading inveniive

- and developmental contribution and cooperation with the Guvernmeni und
other contractors in supplying technical assistance; ‘

“(vi) character of business, including ecomplexity of manufacturing tech-
ni(}ue, character and extent of subcontracting, and rate of turn-over;

‘(vii) such other factors the consideration of which the public interest and
fair and equitable dealing may require. -~ . -

*(B) The term ‘gl‘oﬁts derived from contracts with the Departments and sub-
oortracts’ means the excess of the amount received or ac¢rued under such con-
tracts and subcontracts over the costs paid or incurred with respect thereto.
Such ori\sts shﬂly:%eamginedtmmrdtme wntlr‘a?:g nixetll:od of otl)‘at gwokx;ntti)n%
regulavly: empio; wthe eontraotor or subeon r in keeping his books, bu

if no such method of cost aocounting has been employed, or if the method so em-

15
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ployed does not, in the opinion of the Secretary properly reflect such costs; such
costs shall be determined in accordance with such method as in the opinion of the
Secretary does properly reflect such costs. Irrespective of the method employed
or prescribed for determining such costs, no item of sost shall be charged to any
contract with a Department or subcontract or used in any manner for the purpose
of determining such cost, to the extent that in the opinion of the Secretary, such
item is unreasonable or not properly chargeable to such contract or subcontract.
Except as otherwise provided in the foregoing provisions of this paragraph, all
items of the character allowed as deductions and exclusions under Chapters 1 and
2 E of the Internal Revenie Code (éxcluding taxés measured by income) shall, to
the extent allocable to such contracts and subcontracts, be allowed as ifems of
cost, but in determinirg the amount of excessive profits to be eliminated proper
adjustment shall be made on account of the taxes so excluded, other than Federal
taxes, which are attributable to the portion of the profits which are not excessive.
4(5) The term “subcontract’ means— =

“(A) any purchase order or agreement (other than’'a contract with a
Department) to make or furnish, or to perform any part of the work required
for the making or furnishing of, a contract item or a component article.
For the purposes of this subparagraph— ,

“{(i) A ‘contract item’ means any article, work, services, building,
structure, improvement, or facility contracted for by a Department;

“(if) A ‘component article’ means any article which is te be incor-
porated in or ag a part of a contract item in whole or in part, directly
or ultimately, in the same or some other form. , '

“(B) Any contract or arrangement other than a contract or arrangement
between two contracting parties, one of which parties is found by the Secre-
tary to be a bona fide executive officer, partner, or full-time employee of the
other contracting party, (i) any amount payahle under which is contingent
upon the procuremnent of a contract or contracts with a Department or of a
subcontract or subcontracts, or determined with reference tp the amount,
of such a contract or subcontract or such contracts or subeontracts, or (ii)
under which any part of the services performed or to be perforiaed consists
of the soliciting, attempting to procure, or procuring a contract or contracts
with a Department or a subcontract or subcontracts: Provsided, That nothing
in this sentence shall be construed (1) to affect in any way the validity or
construction of provisions in any contract with a Department or any sub-
contract, heretofore at any time or hereafter made, prohibiting the payment
of contingent fees or commissions; or (2) to restrict in any way the authority
of the Secretary to determine the nature or amount of selling expenses
under subcontracts as defined in this subparagraph, as a proper element
of the contract price or as a reimbursable item of cost, under a contract
with a Department or a subcontract. : :

“(6) The term ‘article’ includes apy material, part, assembly, machinery,
equipment, or other personal p‘\-q»pe,ri;L‘:l o ‘
~“(T) The term ‘standard commereial article’ means an article—

“({A) which is not specially made to specifications furnished by a Depart-
ment or by anoiher contractor or suboontractor, ‘

“(B) which is identical in every material respect with an article which
was manufactured and sold, and in general civilian, industrial, or commereia
uge prior to January 1, 1940, 4

“(C) which is identical in every material respect with an article which ’
manufactured and sold, as a competitive product, by more than one manu
facturer, or which is an article of the same kind and having the same use o!

- uses as an article manufactured and sold, as a competitive product, by mor
than one manufacturer, and ’

“(D) for which a maximum price has been established and is in effec
under the Emergency Price Control Act of 1942, as amended, or under th
Act of October 2, 1942, entitled ‘An Act to amend the Emergeney Pric
Control Act of 1942, to aid in ,gmventing inflation, and for other purposes
or which is 80ld at a price not in excess of the January 1, 1941, qelﬁpg prioe

An article made in whole or in part of substitute materials but otherwise identies
in every material respect with the article with which it is compared under sut
paragraphs (B) and (C) shall be considered as identieal in every material respe
with such article with which it is so compared.
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¢ ¢(8) The term ‘fiseal year’ means the taxable.yéar of the contractor or sub~
contractor under Chapter 1 of the Interiial Revenue Code.

“/(9) The terms ‘received or accrued’ and ‘paid or ineurred’ shall be construed
according to the method of accounting employed by the contractor or subcon-
tractor in keeping his books, N o
*(b) .Bubject to subsection (i), the Secre of each Department is authorized
and directed to insert in each contract made by such Department thirty days or
more after the date of the~enactment of the Revenue Act of 1943 and involving
an estimated amount in excess of $100,000, a provision under which the contractor
agrees—

‘(1) to repricing, and to the climination of excessive profits through
nenegotiation;

“(2) that there may be retained by the United States from amounts other-
wise due the contractor, or that he will repay to the United States, if paid to.
him, any excessive profits; :

“(3) that he will insert in each subcontract described in (a) (5) (B), involv--
ing an estimated amount in excess of $25,000, and in each subcontract de-
scribed in (a) (5) (A), involving an estimated amount in excess of $100,000,
a provision under which the subcontractor agrees—

“‘(A) to repricing, and to the elimination of excessive profits through
renegotiation; /

“(B) that there may be retained by the contractor for the United
States from amounts otherwise due the subcontractor, or that the sub-
contractor will repay to the United States, if paid to him, any excessive
profita, or any amount in excess of the fair price under the subcontract
determined as a result of repricing;

““(C) that the contractor shall be relieved of all liability to the sub-
contractor on account of any amount 3o retained, or so repaid by the
suboontractor to the United States; '

‘(D) that he will insert in each subcontraet, involving an estimated.
amount in e_xxess of SIM,OOO,,p?visiqns corresponding to thqse of sub-
paragraphs (A), (B), and (C) and to those of this subparagraph;

“(4) that there may be retained by the United States from amounts other-
wise due the contractor, or that he will repay to the United States, as the
Secretary may dirsct, any amounts which under paragraph (3} (B) the cone
tractor is directed to withhold from a subcontractor and which are actually
unpaid at the time the eontractor receives such direction.

The obh}ations assumed by the contractor or subcontractor under paragraph (1)
or (3) (A), as the case maﬁebe’, agreeing to the elimination;of excescive profits
through renegotiation shall be binding on him only if the contraci; or sul.~ontract,
a8 the case may be, is subject to subsection (c). ‘A provision inserted in a coutracy
or subcontract, which recites in substance tiiat the contract or subcontract shall
be deemed’ to .contain all ‘the provisions required by this subsection shall be suffi-
cient compliance with this subsection. = Whether or not there is inserted in &
contract with a Department or subeontraet, to which this subsection is applicable,
the provisions required by. this:subsection, such contraet or subcontraet; as the
case may be, 8 be considered as having been made subject to this subsection
in the same manner and to the same extent as if such provisions had been-inserted.
“(c) (1) Whenever, in the opinion of the Becretary, the amounts reéeived or
sccrued under contracts with'the Departmeénts and subcontracts may ' reflect
excessive profits, the Secretary shall give to the contractor or subcontractor, as’
the case may be, reasonable rotice of the time and place of a conference to be’
held with respect thereto. The mailing of such notice by registered mail to the
contractor or subcontractor shall constitute the commencement of the renegotia~
tion proceeding. At the conference, which may be adjourned from time to time,
the Secretary shall endéavor to make a final or other':freement with the contrac-
tor or subcontractor with respect to the elimination of excesssive profits realized
r likely to be realised, and with regpect to such other matters relating thereto

e,

 the tary deems advisable:: 'If the Secretary does not-make such an agree-
ent, he shall issue an order determining the amount,”if any, of such excessive-
rofits, and forthwith give noti¢e thereof by régistered mail to the contractor or
beontractor. The Secretary shall insofar as-praeticable exercise his powers

1
: ith respect to the aggregate of the amounts received or accrued during the

al year by a contrastor or subcontractor uhder contracts with the Depart-
ents and suboontracts, and not separately with respeot to amounts received
accrued under separate contracts with the Departments or subcontracts,
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axcept that the Secretary may exercise such powers separately with respect to
amounts received or ascrued by the contractor or subcontractor under (A) any
such classes or types of cor.racts or subcontracts as the Secretary may by regu-
lation prescribe; &f; at the request of the contractor or subcontractor, any one
or more separate contracts with the Departments or subcontracts, ‘

. *(2) Upon the making of an agreement, or the entry of an order, under pars-
graph (1), the Secretary eliminate such excessive profits (A) by reductions in
the amounts otherwise payable to the contractor under contracts with the Depart-
ments and subcontracts, or by other revision of their terms; or (B) by withholding
from amounts otherwise due to the contractor or subcontractor any amount
of such excessive profits; or (C) by directing a contractor to withhold for the
account of the United States, from smounts otherwjise due to a subcontractor,
arny amount of sugh ¢xcessive profits of such subcontractor; or (D) by recovery
from the contrattor or subeontractor, through repayment, credit, or suit any
amount of such excessive profits actually paid to'him; or (E) by any combiration
of these methods, as is deemed desirable, Actions on behalf of the United States
may be brought in the appropriate courts of the United States to recover from such
contractor or subcontractor any amount of such excessive profita actually paid to
him and not withheld or eliminated by some other method under this su fon.
The surety under a contract or subcontract shall not be liable for the repayment
of any excessive profits thereon. Each contractor and subcontractor is hereby
indemnified by the United States against all claims by any subecontractor on
account of amounts withheld from such subeontractor pursuant to this paragraph
or pursuant to subsection (f) and the United Statcs hereby assumes hability to
such subcontractor to the extent, if any, that the contractor or subcontractor
would be liable to the subcontractor on account of amounts withheld from such
subcontractor pursuant to this paragraph or pursuant to subsection (f). All
money recovered by way of repavment or suit under this subsection shall be cov-
ered into the Treasury as miscellaneous receipte. Upon the withholding of any
amount of excessive profits or the crediting of any amount of excessive profits
against amounts otherwise due a contractor, the Secretary shall transfer to the
Treasury, from appropriations of his Department, to the credit of miscellaneous
receipts an amount equal to the amount so withheld or credited by him. In
eliminating excessive profits the Secretary shall allow the contractor or subcon-
tractor credit for Federal inoome and excessigroﬁts taxes as provided in section
3806 of the Internal Revenu: Code. For the purposes of this paragraph the
term ‘contractor’ includes a subcontractor. ) -

‘“(3) No %roceeding to determine the amount of excessive profits shall be
commenced by the Secretary more than one gear after the close of the fiscal year
in which such excessive profits were received or accrued, or wlore than one year
after the statements'required under paragraph (5) are filed, whichever is the Iater,
and if such proceeding is not so commenced, then upon the expiration of ane year
following the close of such fiscal year, or one ollowing the date upon which
such statements ‘are 8o filed, whichever is the later, all labilities of the contraetor
or subcontractor for excessive profits received or accrued during such fiscal year
shall thereupon be discharged. If an agreement or-order determming the amount
of excessive profits with raspect to a fiscal year ending after June 30, 1943, is not
mde within one year following the commencament of the renegotiation proeeed-.
iag, then upon the expiration of such one year all liabilities of the contractor or
sabeontractor for excessive g:oﬁts with respect to which such prooeeding was
oommenced shall theréupon be discharged, except that (A) if, in his opinion, suffi-
cient information i8 not available to the Secretary, from which the amount of
sxcessive profits can be determined within such one year under contracts or sub-
oontracts with respect to which the Secretar{ roay exercise his powers separately
pursuant to the provisions of subsection (¢) (1), such one-rear limitation shall not.
gppl and (B) such one-year cﬁgi()d may be extended by mutual agreement. .

‘(ZS For the purposes of this section the Secre may make final or other
agreements with a contractor or subcontraetor for the elimination of excessive
gmﬁt.s and for the discharge of any liahility for exceasive profits under this section..

uch agreements may cover such past and future g:god or periods, may apply
to such contract or contracta.of the contractor or subcontraetor, and may contain.
such terms and conditions as the Seeretary deems advisable.  Apy such agree-
ment shall be conclusive aceording to its terms; and except upon a showing of fraud
or malfeasance or & willful misrepresentation of a material {act, (A) such agree-
ment shall not for the puarposes of this seetion be reopened-as to the matters
upon, and shall not be modified by any officer, employze, or agent of the United
States, and (B) such agreement and any determination mads in accordance there-
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with shall not be annulled, modified, set aside, or disregarded in any suit, action, or ‘

ing.

- Ub) (A% Every contractor and subcontractor who holds contracts or subcon-
tracts, to whick tbe provizions of this subsection are applicable, shall, at; such
time or times and in such form and d«tail, as the Secretary may by regulations
preseribe, file with the Becretary statements of actual costs of prmduction and
such other financial statéments as the Secretary may by regulations prencribe.
Ang person who willfully faiis or refuses to furnish any statement required of him
under this subse¢tion, »r who knowingly furnishes any such statemsnt fontaining
information which is false or misleading in any material respect, shall, upon con-
viction thereof, be punished by a fine of not more than $10,000 or imprisonment
for not more than two years, or both. SN

“(B) For the purposes of this section the Secrevary shall have the same powers
with respect to any such contractor or subcontractor that m¥ agency designated
by the President to exercise the powers conferred by title X1II of the S8econd War
Powers Act, 1942, has with respect to any contractor to whom such title is appli-
cable. In the interest of economy and the avoidance of duplicition of inspection
and audit, the servioes of the Bureau of Internal Revenye shall, upon request of
the Board and the approval of the Becretary of the Treasury, be made available
to the extent determined by the Becretary of the Treasury for the purpose of
making examinations and audits under this section. ’

*(6) This subsection shall be applicable to all contracts and subcontracts, to
the extent of amounts received or acerued thereunder in any fiscal year ending
after June 30, 1943, whether such contracts or subcontracts were made on, prior
to, or after the date of the enactment of the Revenue Act of 1943, and whether er
not such contracts or subcontracts contain the provisions required under sub-
section (b), unless (A) the contract or subcontract provides otherwise pursuant
to subsection (i), or is exempted under subsection (i), or (B) the aggregate of the

. amounts received or accrued in such fiscal year by the contractor or subcontractor
and all percons under the control of or controlling or under common control with
the contractor or subcontractor, under contracts with the Departments and sub-
contracts (including those described in clause (A), but excluding subcontracts
described in subsection (a) (5) (B) ) do not exceed $500,000 and under subcontracts
described in subsection (a) (5) {B) do not exceed $25,000 for such fiscal year. If
such fiscal year is a fractioral dpart of twelve months, the $500,000 amount and the
$25,000 amount shall he reduced to the same fractional part thereof for the
purposes of this paragraph.

“(d) (1) There is heregy created & War Contracts Pricé Adjustment Board (in
this section called the ‘Beard’), which shall consist of six members. One of the
members ehall be an officer or employee of the Department of War and shall be
appointed by the Secretary of War, one shall be an officér or employee of the

eg)art.ment of the Navy and shall be appointed by the Secretary of the Navy, one
shall be an officer or employee of the Department of the Treasury and shall he
agpointed by the Secrctary of the Treasury, one shall be an officer or employee of

~ the United States Maritime Commission or the War Shipping Administration and
shall be appointed jointly by the Chairman of the United Stat¢s Maritime Ccm-
mission and the Administrator of the War Shipping Administration, one shall te
an officer or employee of the War Produetion Board and shall be appointed by the

' War Production Board, and one shall be an officer or employee of the Reconstruc-
tion Finance Corporation and shall be appoiuted by the Chairman of the board
of directors of the Reconstruction Finance Corporation. The members of tle
Board shall not receive additional compensation for service on the Board but shell
be allowed and paid necessary travel and subsistence expenses (or & per diem in
lieu thereof) while away from their official station on duties of the Board. TLey
shall elect a chairman from among their members. The Board shall have a seal
which shall be judicially noticed. S .

“(2) The principal office of the Board shall be in the District of Columbia, but
it may meet and exercise its powers at any other place within the United States,
Four members of the Board shall constitute a quorum, and any power, function,
or duty of the Board may be exercised or performed by a majority of the entire

“#(3) The Board miay, with the consent of the head of the Department, agency,
or instrumentality of the United States concerned, utilize the services of any officers
- or employees of the Ugited,States. L e ‘ :
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_“(4) The Board shall with respect to the provisions of this section relating to

renegotiation have authority— .

#(A) to formulate and adopt statemnents of purposes, principles, policies,
and interpretations under this section; - : : o :
“(B) To exercise the powers conferred on it by ‘‘subsection (i) (2);

- #(C) to maké exemptions of general.claseos o of .cantracts of the

" character included under subsection (1) (4) and to formulate standards for
such exemptions by the Secretaries; . g » o
A(s;‘(D) to prescribe the form and |detail of statements under subsection (o)

"(&) to make assignments for renegotiation among the several Depart-
nients, .

“(Ff to perform such other functions as may be requested of it by the
Secretaries for the purpose of achieving a mare uniform administration under
this section. Co : ‘

*(e) (1) If no agreement is reached in proceedings for renegotiation authorized
in subsection (c), the officer, ex%)loggg o.r‘agenc{ conducting such proceedings
shall make a recommendation to the Secretary for the disfosition of the renegotia-
tion and shall furnish to the contractor or subcontiactor a statement of such
recommendation. The Secretary may designate an cfficer, employee, or agency
within the Department as his representative for the consideration and dispo. ‘tion
of reviews of renegotiation proceedings. No renegot’ation order shall be isvued
until there nas been a review by the Secretary or such officer, employee, or ageucy
of the renegctiation proceedings theretofore had and of such recommendation.

* *(2) The Secretary shall prescribe regulations-governing the conduct of renego-
tiation proceedings prior to review, and the consicleration and disposition of
reviews of such proceedings. Such regulations shall provide full opportunity for
the presentation of such documents, memoranda, briefs and other written ma-
terials, either in the original proceedings or upon review, as are relevant, and may
authorize or provide for additional proceedings,

*“(3) Any renegotiation order issued hereunder shall be communicated to the
contractor or subcontractor.

“(4) As used in paragraphs (1), (2), and (3) of this subsection, the term
‘renegotiation’ shall include repricing, and the reference to subsection (c) shall
be deemed to include a reference to subsection (f).

“(5) Any contractor from whom money determined by renegotiation to repre-
sent excessive profits, or by repricing to represent the excess over a fair grioe,
has been withheld or otherwise recovered by the United States, and any subcon-
tractor from whom money determined by a renegotiation to represent excessive
Broﬁts, or by repricing to represent the excess over a fair price, has been withheld

y a contractor or subcontractor or has been recovered by the United States,
may, ouly after all administrative remedies within the Department have been
availed of and exhausted, sue the United States for such amount thereof £8 he
claims was improperly withheld or recovered, in any District Court of the United
States or in the Court of Claims in accordance with the provisions of sections 24
(20) and 145 of the Judicial Code (U. 8. C., title 28, secs. 41 (20) and 250).

() In any suit or action by a contractor or subcontractor pursuant to the
precedinf paragraph, or in any suit or action by the United States for the re-
covery of excessive profits pursuant to renegotiation or the excess over a fair price
pursuant to repricing, any determination in an agreement or order made under
subsection (c) or subsection (f) shall be final and conclusive (A) except for fraud,
malfeasance, or a willful misrepresentation of 8 material fact, in a suit or action
involving & renegotiation or repricing by agreen.ent, and (B) unless, in a suit or
action involving a renegotiation or repricing by order, it appears upon the record
made in such suit or action that such order is arbitrary, capricious, frandulent, or
80 grossly erroneous as to imply bad faith. h o]

‘)(7) In any suit or action within the provisions of paragraph (5) or (6) of this
subsection, thu Court shall have {urisdietion to hear, determine, and render judg-
ment upon any countérolaim involving any renegotiation or reprfcing pertaining to
the claim asserted in the suit or action, and have juriediction, subject to the
limitations of paragraph (6) “of this subsection, to enter an order sustaining or
setting aside the renegotiation or repricing, with or without remanding the cause
for further proceedings. - . T

““(8) If any renegotiation or repricing is set aside smrzuant to the provisions of
this subsection, the Court may then proceed to find:the execessive profits or the
exoess over the fair price, as the case may be, to be the same as, more than, or
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less than, the amount of excessive profits determinad in such rénegotiation, or the:
?x;o:gs over the fair price determined in the.repricing, or may remand the cause for
urther . .
~(9) ETpon the commencement of any suit or action as provided in this section,
the Court shall have exclusive jurisdiction of all questions. determined in the
renegotiations or repricing reviewed in such cause, and no other court.shall have
Jjurisdiction, exwp%xgpgml from. the judgment entered or upon certiorari,.
to entertain any p ing Involving such renegotiation or repricing. A
. “(10) No suit brought for the pu of restraining a renegotiation or reprie-
ing or the enforcement of either or the withholding or recovery of any amounts
pursuant thereto, or for the purpose of compelling any action in disregard of a
renegotiation or repricing, shall be maintained in any court.
] ‘F(sll)_ No suit, other than by the United States, against a contractor or sub-
contractor to collect money withheld by the contract:r or subcontractor from a
subcontractor pursuant to renegotiation or repricing, shall be maintained in any

oourt.

“(12) (A) The provisions of paragraphs (§) through (11) of this subsection
shall be applicable also to any contractor with respect to whom excessive profits
are determined by a renegotiation pursuant to section 403, prior to its amendment
by the Revenue Act of 1943, and to any subcontractor with respect to whom
exceasive profits are determined by such a renegotiation.

“(B) Each such contractor and subcontractor is hereby indemnified by the
United States against all claims by any subcontractor on account of amounts
withheld from such subcontractor pursuant to such renegotiation; and the U-ited
States hereby assumes liability to such subcontractor to the extent, if any, that
the contractor or subcontractor would be liable to the subcontractor on account
of amounts withheld from such subcontractor pursuant to such renegotiation.

“(f) (1) Whenever, in the oginion of the Secretary of a Department, the price
under any contract with such Department or subcontract which affects such
Department exceeds a fair price, the Secretarv may require the contractor or sub-
contractor to negotiate to fix a fair price thereunder. If an agreement is not
reached, the Secretary by order may fix the price which he determines to be a fair
price for performance under such contract or subcontract after the date of the
order. Any such agreement or order may prescribe the period during which the
price so fixed shalﬁl)e effective, and may contain such other terms and conditions
a8 the Secretary deems appropriate. In determining a fair price under this sub--
section, the Secretary sha'l take into consideration a'l of the factors enumerated
under subsection (a) (4) (A) of this section, and such othe: factors as he deems
appropriate,

“(2) Upon the makin'g of an agreement or order under this subsection, the
Secretary may—

“(A) withhold from amounts otherwise payable to the contractor or
%ubgontract,or anyv portion of the contract price in excess of the price 8o

xed, or .

“(B) direct the contractor or another subcontractcr to withhold for the
account of the United States from amounts otherwise due the subcontractor
any portion of the contract price in excess of the price so fixed.

“(3) Where a contractor or subcontractor holds two or more contracts or sub-
contracts the Secretary, in his discretion, may exercise the authority conferred by
this subsection with respect to some or all of such contracts and subcontracts as a

group. .
“(4) The authority and discretion harein and in this section conferred upon the
Secretary of each Department may be delegated in whole or in psrt by him to
such individuals or agencies as he mav designate in his Department, or in any
other Drpartment with the corsent cf the Secretary of that Department, and he
may authorize ruch individuals or agencies to make further delegations of such
authoritv and discretion. ' '

‘““(g) If any provision of this section or the apﬁlieution thereof to any person or
circumstgnoe is held invalid. the remaincer of the section and the anplication of
such provi-in to other perscns or cfroumstances shall not be sffected thereby.

“(h) This section shall not apply to any eontract with a Department, or any
suboontract, made after the date proclaimed by the President as the date of the
termination of hostilitics in the present war, or the date specifisd in a conourrent
mohilstio‘:x of 2‘10 two Houses of Congress as thbe date of such termination, which-
ever i8 the earlier. ‘

LR
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“(i),(1) The proviéiom of this seetion shall not apply to—

“(A) any contract by a Departinent with nm{I other department,; bureau,
ency, or governmental corporation of the United States or with any
erritory, possession, or State or any agency thereof or with any foreign

government or aiy agency thereof; or DA T '

*(B) any contraet or subcontract for the product of a mine, oil or gas well,
or other mineral or natural deposit, or timber, which has not been processed,
refined, or treated beyond the first form or state suitable for industrial use
except that this provision shall not be construed to elitnir.ate from* refiégotia-
tion or repricing any contract or arrangement otherwise subjeet to renegotia-
tion or repricing with one-of the Degartments (a) for services performed on a
fee or cost-plus-a-fixed-fee basis wit r&'igect to any such products or (b) for
the use or operation of a plant or fasility by & Departient for the production,
processing, treatment, manufacture or trangportation of any such prodicts;

T .

“(C) any contract or subcontract for an agricultural commodity in its raw
or natural state, or if the commodity is not customarily sold or has not an
cstablished market in its taw or natural state, in the first form or state, beyond
the raw or natural state, ir. which it is customarily sold or in which it has an
established market. The term ‘agricultural commodity’ as used herein shall
include but shall not be limited to— .

‘(i) commodities resulting from the cultivation of the soil such as
grains of ell kinds, fruits, nuts, vegetables, hay, straw, cotton, tobacco,
sugarcane, and sugar beets;

‘(ii) saps and gums of trees; i

“(iit) animals such as cottle, hogs, poultry, and sheep, fish ana other
marine life, and the produce of live animals, such as wool, eggs, milk
and cream; or -

“(D) any contract or subcontract with an organization exempt from taxa-
tion under section 101 {6) of the Internal Revenue Code; or

“(R) any subcontract, directly or indirectly under a contract or subcon-
tract exempted from the provisions of this section, or to which this section
does not apply, by reason of this paragraph.

“(2) The Board is authorized by regulation to interpret and apply the exemp-
tions provided for in paragraph (1) (A), (B), (C), and (E), and interpret and
apply the definition contained in subsection (a) (7). .

“(3) In the case of a contractor or subcontractor who produces or acquires the
product of a mir.e, oil or gas well, or other mineral or natural deposit, or timber,
and processes, refines, or treats such a product to and beyond the first form or
state suitable for industrial use, or who produces or acquires an agricultural prod-
uct and processes, refines, or treats such a product to and ‘beyond the first form
or state in which it is customarily sold or in which it has an established market,
the Secretary shall prescribe such regulations as may be necessary to give such con-
tracvor or subcontractor a cost allowance substantially equivalent to the amount
which would have been realized by sush contractor or subcontractor if he had sold
sueh prcduct at such first form or state.

“(4) The Secretary is authorized, in his disecetion, to exempt from some or all
of the provisions of this section—

“(A) any contract or subcontract to be performed outside of the territorial
limits of the continental United States or in Alaska;

“(B) any contracts or subcontracts under which, in the opinion of the
Secretary, the profits can be determined with reasonable certainty when the
contract price is established, such as certain classes of agreements for personal
services, for the purchase of resl property, perishable goods, or commodities
the minimum price for the sale of which has been fixed by a public regulatory
body. of leases and license agreements, and of agreements where the period
of performance under such contract or subcontract will not be in excess of
thinédnys; S " : S

“(C) any r-ntract or subcontract or performance thereunder during &

. specified period or peridds, if in the.opinion of the SBecretary, the provisions of
the contract are otherwise adequate to prevent excessive i;;mﬁt,s;. ,

‘(D) any contract or subcontract for the making or furnishing of a standard
commercial article, if, in the opinion of the Secretary, normal ecompetitive
conditions affecting the sale of such article exist; ,
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‘“(E) any other contract or subcontract, if, in the opinion of the Secretary,
competitive conditions affecting the making of such contract or subeontract
are such as afe likely to result in effective competition with respect to the
contract or suk:contract price; and -

“(F) any subcontract or group of subcontracts not otherwise exempt from
the provisions of this section, if, in the opinion of the Secretary, it is not
adminietratively feasible in the case of such subcontract or in the case of
such group of subcontracts to determine and segregate the profits attributable
to such subcontract or group of subcontracts from the profits attributable to
activities not subject to renegotiation.

“(j) Nothing in sections 109 and 113 of the Criminal Code (U. 8. C., title 18,
secs. 198 and 203) or.in section 190 of the Revised Statutes (U. S. C,, title 5,
sec. 99) shall be deemed to prevent any person by reason of service in a Depart-
ment or the Board during the period (or a part thereof) beginning May 27, 1840,
and ending six months after t{\): termination of hostilities in the present war, as
proclaimed by the President, from acting as counsel, agent, or attorney for prose-
cuting any claim against the United States: Provided, That such person shall not
prosecute any claim against the United States (1) involving any subject matt.r
directly connected with which such person was so employed or (2) durirg the
period such person is engaged in employment in a Department.

“(k) Nothing in this section shall be construed to limit or restrict any authority
or discretion of 4he Secretary of a Department under the provisions of any other

W,
“() This section may be cited as the ‘Renegotiation Act’.”

(¢) TEcuNICcAL AMENDMENTS.—(1) Section 3806 (a) (1) (B) and (C) of the
Internal Revenue Code (relating to mitigation of effect of rencgotiation of war
(;ogx;%!;t}cts) are respectively amended by striking out “by the ilevenue Act of

(2) Bection 3806 (b) (1) and (b) (2) of the Internal Revenue Code (relating to
credit against repayment on account of renegotiation) are respectively amended
by inserting after ‘“Chapter 2A,” wherever appearing therein “Chapter 2B,”.

(3) The amendments made by paragraph (2) shall be effective as if they were
a part of section 3806 of the Internal Revenue Code on the date of the enactment
of the Revenue Act of 1942.

(d) Errective Date.—The amendments made by subsection (b) shall be
effective only with respect to the fiscal years ending after June 30, 1943, except
that (1) the amendment inserting subsection (b) in section 403 of the Sixth Sup-
plemental National Defense Appropriation Act of 1942, shall be effective thirty
days after the date of the enactment of this Act, and (2) the amendments adding
subsections (e) (2) and (f) to said section 403 shall be effective from the date of
the enactment of this Act, and (3) the amendments inserting subsections (i) (1)
(C), (D), and (E), (i) (3), and (1) shall be effective as if such subsections had
heen a part of section 403 on the date of its enactment,
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