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EXECUTIVE SESSION

Thursday, May 19, 1983

United States Senate
Committse on Finance
Yashington, D.C.

The Committee met, pursuant to notice, at 10:20 a.m. in
room SD-215, Dirksen Senate Office Building, Hon. Robert J.
Dole [Chairman of the Committse] presiding.

Present: Senators Dole (chairman of the committee),
Packwood, Roth, Danforth, Chafee, Duranberger, Armstrong,
Symms, Grassley, Long, Bentsen, Moynihan, Boren and Bradley.

Staff presents Roderick DeArment, Deputy Chief Counsel;
Donald Susswein, Counsel; Jeffrey Gates, Counsel: Michael
Stern, Minority Staff Director; David Brockway, Chief of
Staff, Joint Committee on Taxation; and Floyd Willianms,
Legislation Attorney, Joint Committee on Taxation.

Also present: GSary Jones, Under Secretary of Education;
John Chapoton, Assistant Secretary of Tax Policy, Department
of Treasury; J. Hacrvie Wilkinson, Da2puty Assistant Attorney

General, Civil Rights Division, Derartment of Justice.

Chairman Dole: As I understand, we now have seven live

members and we can proceed to do business.
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¥r. DeArment: That is correct, Mr. Chairman, we have a
Jusrum.

Chairman Dole: After seven, Wwe can continue with five to
vork on amendments.

Mr. DeArment:; That is correct.

Chairman Dole: First I want to recognize Senator Roth,
who is chairing another hearing, to make a statemen+.

Senator Roth.

Senator Roth: Thank you, ¥r. Chairman.

I regret that I cannot be here this morning because we
have in Government Affairs hearings on military procurement
of long standing. It is nacessary that I be there for
purposes of presiding.

I would just like to say to you, and opublicly, that I
have been, of course, one of the strongest supporters of
tuition tax credits, not only for elementary, secondary, but
for collegs a2s well, and I strongly support the
Administration's efforts as to what they are doing.

Frankly, Mr. Chairman, I would like to offer an amendment }
to have it covsr colleges as well. As you know, this is
something I thcught, as Senator Long I am sure remembers, wve
got 1t into> confarancz and almost got it written into law. I
dc not intend to prorose college at this time, even though I
am strongly surportive and will continue to fight for it,

because of the 4deficit problems.
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But I just want to make the record clear that this is
something I will proceed #ith in the futur2. I think it is
important. In the meantime, I am hopeful that we can get the
elementary ani ée:ondary enacted into law.

Thank you, Mr. Chairman.

Chairman Dole: Thank you very much. The record does
properly reflect your interest and your concern about the
deficit, which we appreciate. Thank you.

What is the pending amendment?

Senator Long:; I think Senator Boren'’s amendment.

Mr. Brockway: It was Senator Boren's amendment which
would delete the language'relating to Juotas in the bill and
it Would strike out the language dealing with
discrimination.

Mr. DeArment: It would essentially substitute a purpose
and effect test for the intention test that is in the bill.

Mr. Brockways: Right.

Yr. DeArments That is correct.

Senator Long: Mr. Chairman, I do not think I am for the
amendment. Senitor Boren sent me wori that he is on his way
and maybe ve couli temporarily lay this one aside until he
Jets here and consider some other amendment. That would give
him a chanc2 to speak for his amendment.

Chairman Dole: Are there other amendments the Senators

want to offer on this measure?
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Senator Durenberger¢ I have two or three.

Chairman Dole: Senator Durenburger.

Senator Dur=nbsrga2r: The first of these is an amendment
to extend the tax credit to tuition paid to all elementary
and secondary schools, whether government or private, which
would otherwise qualify under the terms of this Act. T will
not mak2 3 long involved argument in favor of it, other than
to say there is a lot of precedent for the Federal Government
playing a role in providing assistance of some kind to
education.

And I will not get into the issue of whether it goes to
institutions or iniividuals, but in a wide variety of ways
that we have discussed at the hearings on this bill we
provide both in elementary and seccndary education and the
higher education level for a variety of forms of assistance,
some of it through tax expenditures in the form of deductions
for charitable contributiosns, which inzlude educational
centributions.

Also, the deduction for state and local taxes paid
provides about a 313.7 billion tax subsidy, if you willi,
primarily for loc21l government educational institutions. We
have'a wide variety of special education grants that are
blind as to the public versus private issue.

But I thirk, ¥r. Chairman, the heart of the argument is

Yhether or not we are going to try to pass a tax cra=adit bpill

ALDERSON REPORTING CCMPANY, INC,

440 FIRST ST.. N.W.. WASHINGTON. D.C. 22001 {202 £28-9300




10

11

12

13

14

18

18

17

18

19

20

21

22

24

25

that just stays within some artificial dollar limitation o} of

are we going to pass one that will survive a constitutional
test that we kpow will be coming. I am not a constitutional
scholar. 1 havé not read all of the cases. I would not
predict what this particular Court is going to do in this
areae. |

But whether you look at the equal protection clause of
the Constitution or you look at the establishment clause of
the Constitution, you can see a clear trend in the direction
of nondiscriminatory, at least on a sectarian basis
nondiscriminatory, uss of tax policy. This issue may be
decided before we decide it here in the Mueller case, which
has already b2=n argu2d, coming from Minnesota and through
the Eighth Circuit, which upheld the district court decision
upholding the ¥innesota legislation.

There is a differant case coming from Rhode Island, I
believe. I think it is called the Norberg case, with a
slightly different set of circumstances. But in fairness, to
say the First Circuit Court in that case struck down the
Rhode Island statute.

I would argue strongly in favor of the ¥innesota
approach. The establishment clause of the Constitution in
effect has besn providing through interpretation a test
called the primary effect test as to whether sr not a

particular pizce of legislation has the primary effect of
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helping primarily sectarian education. And the issue that is
going go lie before the Supreme Court right now is whether or
not you look at the existing institutions that provide
tuition and apply the tax credit against existing tuition.

You will find probably 80 to 85 to 90 percent of the
tuition and theresfors of the credit that we pass will end up
benefiting private and sectarian education. But if you were
to presume, as some of us presume, that there is a growing
sense of need in the public or governmental school system to
move towaril fees, expanses passed on to education consumers,
and then to tuition, and the only difference between private
schools and public schools today in a general sense is that
one provides tuition and the other does not, then vou have
overcome the primary effect goes to sectarian test, because
all the public schools have to 40 is proviide $200 worth of
tuition and you qualify for the $100 deduction and you
reverse the effect.

The effect then becomes about 90 percent to the
non-sectarian schools and only 10 perzent to the sectariane.
And so for thcse reasons, if ve want to get close to where
the Court is today, not knowing what they are going to do
with the Mueller case, but if we want to get as close as
possible to meeting the constitutional test -- that is, for
those of us who b2lieve in tuition tax credits, -- I think it

is important that we make them available to all elementary
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anj secondary, students who attend all elementary and
seconcdary schools, not just those who attend private
schools.

So that is fhe basis, without more elaboration,
justification, for my amendment.

Chairman Dole: May I hear from the Administration on
that?

¥r. Chapoton: Hr. Chairman, we are not supportive of
this amendment. Strictly on the tax standpoint, there are
tax benefits for the financing of public education through
tax deduction, of course, for taxes paid and through tax the
tax exempt financing availability.

More importantly, the burden that we are addressing here
is the burden of taxes for public school by a parent who
sends a person to a private school, and trying to alleviate
that burden is the principal purpose of the tax credits. The
burden does not exist where tuition is not paid to a separa te
private school.

e were not able, Senator, to come up With a revenue
estimate for this, although it would be guite substantial.

It is difficult to project what the patterns of financing for
public =2duzation <ouli be if i change woulid occur if this
wera adopted.

Chairman Dole: Do you have any cost estimates?

-

Yr. Chapoton: HNo, we really were not able. I think we

ALDERSON REPORTING COMPANY, INC.
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worked with this on the Joint Committee. The question is how
the pattern of financing of public education would change if
thare were a cresdit for amounts paid, tuition paid to public
schools. Experts just are not able to agree how that would
happen, but it would be a substantial increase in the cost.
That is clear.

¥r. Brockvay: VYes, it would be very difficult to have
any estimate with confidence. There are about ten times as
many public school children as private school children, but
right now, except in isolated cases, thers is no tuition.
There are fees charged in public school systems where ycu
cross district boundaries, perhaps. Thers are situaticns
where you charges tuition. But other than that, that is
really it.

So there is a guestion of whethar thers will be an
inducement effect to raise tuition, and you cannot
necessarily opredict it because the cradit is only for half of
any tuition paid. So it is not at all clear toc what extent
any Jjurisdiction would in fact impose tuition or fees on
public school children.

Senator Long: Let me get this straight. Does this
amandment 2xtend the tax credit to the children in public
schools?

Mr. Brockwavy: That is correct, to the extent that they

pay tuition and fees.
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Senator Long: Would that not encrmously increase the

cost of this thing?

Mr. Brockway: Senator long, we are really not in a very
good position to make any estimate on that, because right now
there are very few public school systems that would charge
tuition and fees. So there would not be any cost, Only if
they started to charge tuition and fees in response to this
amendment, and it is not clear whether they would.

The credit is not for the entire amount. It is only for
half of the amount.

Senator Long: That is how we get into these traps. I am
beginning to function now, I aﬁ beginning to get with it. I
find myself thinking about some things that were done around
here in bygone years.

I can recall +hen Abe Ribicoff came up with this
amendment for social services. Re were going to put 75
percent matching of social services. The Depértment gave us
an estimate that that would cost $40 million. We gJo down the
road for five years and the thing at that point is getting
ready to cost us not $40 nmillion, $4 billion, which was 100
tines tha 2stimatz.

The reason was that once we started putting up 75 percent
matching for social services, everybody began to discover
that first one thing and next another could be a social

service. So among those things, education could be a social
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service and therefore they would call upon the Federal
Government to match them, and the Federal Government had to
pay three-gjuarters of all the expense of educatione.

And Hississippi was in the process of amending their law
to declare that highways were a social service and therefore
that we would pay 75 percent of the cost of building
highways. So at that point the cost waé only 100 to one what
the estimate was, but it coull have easily moved up to be 400
to one, because practically everything the state does can be
regarded as a social service in one respect or another. So
the estimate could have exceeda2d the cost by 10,000 to one.

I can see how if this were the law, while the states and
schools do not regquires any tuition, that they could once they
see it on the statute books. Any up and coming
superintenient of education would say, hold on just a minute,
all we have to do is amend our law to require ¥100 tuition
and Uncle Sam will pay the tuition, so that will help defray
the cost. And in short order you might be paying $100 a head
for every child in the.public schools throughout the entire
United States.

I think if that is l2gal that any superintenden* of
education worth his salt would be kind of an idiot or slow on
the uptake if he 1id not go in to the state legislature and
ask them to amend the law so he could charjys the tuition for

these ycung people to go to the public schools.
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I know I do not think the Senator has that in mind, but I
vould like to ask, would that be within that?
Senator Durenbergers: I would be happy to respond to

that. I find mjself now -- or I found myself in the unhappy

|
\
|
|
i
|
\
situation of sitting on a Tax Committese that I felt was
making education policy. I do not think it is tax policy to
say that we are going t5 provide a little spiff here for

people who pay taxes to public schools and then send their

kids to private schools.

You ar= saying we want to presarvs a iual system of
education, so we are going to give this little extra bump to
the folks in the private schools. I care about all kids,
wherever they go to school. I think if we are going to have
some national funding going into elementary and secondary
edacation, we hava to i12zide how we are going to spend that
money.

Ar=2 we joing to go down theée on the floor and vote for a
$1.4 billion add-on to categorical grants and loans, or are
we going to do it a much more efficient vay, which is to get
everybody to char;eAa little tuition and then the folks out i
there start making decisions about where they want to go to
school. ‘

I understand the politics. I understand the politics of |
that vote out there on the $1 billion, just the way I

understand the politics of the difficulty of hanging onto a

ALDERSON REPORTING COMPANY, INC.
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§100 cap or a §200 cap or a $300 cap on ths tax credit.

But in response to your question, Senator, I think ve are
making education policy here with this vote, and I think it
ought to apply across the board. You are absoclutely right
about what is going to happen out ther2z. I have no question
about it, and I hope it does happen.

Senator Longs I must confess to the Senator, I had
misjudged him. I thought the Senator from Minnesota was a
moderate Republican. That is how I judged him up to this
point.

[Laughter.]

Senator Long: But after having hsard this amendment
explained, I am ready to nominate him for the Hubert Humphrey
award.

(Laughter.]

Chairman Dole: Let us vote on that.

Senator Bradley: Mr. Chairman.

Chairman Dole: Mr. Bradlay.

Senator Bradley: Could I ask the Senator frem Minnesota,
if your amendment would be accepted, would the tuition tax
credit at the faderal level be similar to the tuition credit
in ¥innesota at the state level?

Senator Durenberger: It would, if you add one more
feature, which I would propose in the second amendment, which

would include not only tuition but transportation, books and

ALDERSON REPORTING COMPANY, INC.
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other fees that are provided by the institution to the
individual.

Senator Bradley: Is this the ¥innesota law that is
presently before the Supreme Court?

Senator Durenberger: Yes. That would be the Minnesota
law. Basically, I cannot make all the other comparisons, but
on those two points that is the ﬁinnesota law thattis
presently before the Supreme Court.

Senator Bradley: And all aspects of that law are
presently being ra2viewed by the Supreme Court?

Senatcr Durenberger: That is correct. The case has been
argued and I assume there will be a decision.

Senator Bradleys Mr. Chairman, T would like to reserve
the right on this vote at some future point, depending on
wvhat happens to the case, to maybe vote differently if it
came up at a later date, but I will not be able to support it
at this time.

Senator Chafe2: Mr. Chairmane.

Chairman Dole: fes.

Senator Chafee: I think this is just another bizarre
twist to a2 piace >5f outlaniish legislation. I cannot see any
reason in the world why the proponents would not adopt it.

It goes right along with their general thesis that, the heck
with public education, we are going to have an uneven plaving

field here and tilt everything in favor of the private and
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parochial schools.

I wouli think you, ¥r. Chairman, would be wildly
enthusiastic about this. It fits in perfectly properly.

[Laughter.]

Chairman Doles; I think it has great potential, but I am
not certain ve want to take it up today.

Do yocu want a record vote?

Senator Durenberger: VYes, I think that would probably be
a good idea. But I have another one to prorpose.

Chairman Dola: Okay, let us go ahead and vote on this
one. If it passes we will not have to worry‘about the next
onee.

Mr. DeArment: ¥r. Packwood.

Chairman Dole: \No.

Hr. DeArment: M¥r. Roth.

(No r2sponsa.)

Mr. DeArment: ¥r. Danforth.

Senator Danforths No.

HMr. DeArment: Mr. Chafee.

Senator Chafe2: \No.

Mr. Delrment: Y¥r. Heinz.

n

[No resgonsz.]
Hr. Delrment: Mr. Wallop.
Chairman Dole: No.

Mr. DelArnment: Mr. Durenberger.

ALDERSON REPORTING COMPANY, INC.
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Senator Dur=2nberg=ar: Aye.

¥r. DeArment:
Chairman Dole:
Mr. DeArment:
Chairman Dole:s
¥r. DeArments;
Chairman Dole:
¥r. DeArments:
Senator Llong:
Mr. DeArment:
Senator Boren:
Mr. DeArment:
Senator Borens
Mr. DeArment:
(No response.]
Mr. DeArnment:
[No rasponse.]
Mr. DeArment:
Senator Boran:

¥r. PeArment:

Mr. Armstreng.
No.

Mr. Symms.
No.

Mr. Grassley.
No.

Mr. Long.

No.

Hrf Bantsen.
Aye by proxy.

Mr. Matsunaga.
Aye by proxy.

Mr. Moynihan.

Mr. Baucus.

¥r. Bradley.

Senator Bradlasy: Noe

¥r. DeArment:
{No response.]
Mr. DeAraent:

[No responssz.]

¥r. HMitchell.

¥r. Pryor.

ALDERSON REPORTING CCMPANY, INC.
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Yr. DeArment: M¥r. Chairman.

Chairman Dols: The Chairman votes no.

Senator Packwood votes aye on this amendment.

I wonizr iwae might dispose of the pending Boren
amendment and then come back to this.

Senator Durenberger: I am ready to dispose of the others
without a vote, if I kept count.

Chairman Dole: I think the yeas were a little behind.
The nays are nine and the yeas are five. The amendment is
not agreei to.

Senator Durenberger: As I indicated, ¥r. Chairman, I
iﬁtend -- if this passa2d4, I think it would have been more
appropriate to recommend an amendment to include not only
tuiticn but books, educational fees and transportation
expenses. And depending on what the Supreme Cour* does and
the time line of this bill, I will probably reserve the right
to bring this to the floor.

Hy third amendment was to extend the tax credit to all
post-secondary educational institutions. I will not put that
amendment 2ither, not necessarily for the sams reasons as
8ill Roth, who has zdvocated this amendment a lot longer than
I, becausa I have a concern for the dollars invelved, but
because I have been communicated with by the American
Association of State Colleges and Universities and the

National Association of Independent Colleges and

ALDERSON REPORTING CCMPANY., INC,
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Universities, the Association of Catholic Colleges and

Universitias, ths Assosciation of Jasuit Colleges and

Universities, the National Association of Independent
Colleges 2123 Univarsities, and the American Council on
Education, all saying do not put your amendment.

I think it is a ridiculous position for them to take, but
for that reason I will not put ay amendment.

(Laughter.]

Chairman Dole: How about the American BRankers
Association?

[Laughter.]

Chairman Dole: I would not want to act contrary to their
wishes.

[Laughter.]

Chairman Dole: Then, Senator Boren, your amendment is
pending. Are you reaiy for a vote on that?

Senator Zoren: VYes, M¥r. Chairman, I would. I would like
to go back and explain this just a little more, because I
think if I do I feel sure I will get the Chairman's vote on
that.

Chairman Dole: I understood that yestarday.

Senator 3ora2n: R2ally, what we are trying to do is have
the same result that the Chairman -- I think it was your
languagz2 in the compromise which you fashioned in the Voting

Rights Act. ind I have pulled = copy of the Yoting Rights

ALDERSON REPORTING COMPANY, INC.
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Act, because what we are doing in the original text of this
bill 5095 great damage to the kxind of compromise language
which you worked sut on the voting rights b»iil.,

In the votihg rights bill -- and I want to quote this
section again. It goes back to, what we have done in this
bill is not only shiftsd from an effects test to an intent
test. ©We definitesly made that shift. HNe have not even left
it open to the courts.

You raaember in th2 voting rights bill, thcse who were
against the effects tést said, at least let us not bias the
case for the courts, let us at least have the courts consider
all the circumstances. In this bill as it is now written it
sayss

"The term ‘racially discriminatory policy' shall not
include failure of any educational institution to perceive or
achieve any proportion or representation in the student
body."

So you would be prohibited from even considering that at
all, the proportion of minority students in your student
bedy. You could not consider that at all in determining
whather or not there vas racial discrimination. -

Also, you have to rrove intent. In the section on rage
20, "The institution is angaged in 3 pattern of conduct
intended to implement a racially discriminatory”. So you

must prove intent. You cannot -- you are prohibited by these

ALDERSON REPORTING COMPANY, INC.

440 FIRST ST.. M.W.. WASHINGTON, D.C. 20001 (202) 628-93C0




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

twvo sections. 'You cannot consider whether or not -- wvhat
proportion of the student body is of a certain race as even a
factor in 1a2tsrmining whether there is racial discrimination,
the way the bili is now written.

Now, in the Voting Rights Act Senator Dole fashioned,
helped to fashion, a compromise that got us off high center
on this question on the voting rights bill. Here is what was
said. It is an exact analogy because it Joes to the guestion
of whether you look at the number of minority persons in the
population and th=2ir proportisn to the number of elected
officials you have.

In other words, if you have 10 percent of a certain
racial minority in an area, does that constitute ten percent
of the loczlly elected officials? There were some Wwho said
they wanted to be abls to look at that definitely as a
factor. Ther=s wvere some who said they wanted it ruled out as
a factor, as has been done in this bill.

Now, the compromise that was struck says this: A
violation of this in the Voting Rights Act is established if,
based on the totality of circumstances, it is shown that the
political process leading to the nomination or e2lection in
th2 subiivision was not egqually open to participation by
members of a class of citizens. Now here is the important
parts

"The extent to which members of a protected class have

ALDERSON REPORTING COMPANY. INC.
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been elected to office in the state or political subdivision
is one circumstance which may be considered, one among
several which may be considered, provided nothing in this
section =stablishas a right to hava members of a protected
class elected in numbers equal to their proportion.”

So what wvas said in the Voting Rights Act is not that you
cannot consider it at all, which is what is said here -- "The
racially discriminatory policy shall not include failure of
any institution to pursus or achiesvz any proportion or
representation in the student body." You cannot even
considsr it at 311, plus you must prove intent under two
other sections of the bill.

This really -- and I hope the members of the Committee --
as I said, I think this is a totally separate issue beyond
how you fe=l about tuition tax credits in itself. But I
think it is a massive step backward in terms of what we have
done in other bills. It is a step dackward even from the
compromise that was fashioned on this particular issue in the
voting rights bill.

And in order to leave it neutral, to leave it silent so
that you z2n ccns;der it as one circumstance if vou wanted it
to, I just gropoose striking out those two sections which
prohibit you from even considering the proportion ¢f racial
membership in 3 student body. And I have saii change the

strict intent rule, because this is a strict intent rule, to
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say "which has th2 purpose or effect of implementing” -- so
either the intent or the effect of implementing a policy of
racial discrimination. |

Then it wouli be left to the courts to decide, 31s we 1id
in the voting rights, whether or not, looking at all the
circumstances, th2 obvious underrepresentation of a minority
group in the student body did or did not constitute racial
discrimination in all the circumstances. It would not
require quotas by any means, leaving it silent, but it would
not rule out looking at all the circumstances.

So I hope that the Committee -- I know it was said
yesterday that we have other language in this bill that talks
about racial discrimination. Yes, we do. But when you look
at the section that defines what racial discrimina‘ion is, if
we said there shzll be no racial discrimination, we define
racial discrimination solely based upon the extent to vhich
people with pink hair are or z2re not in student bcdies, that
racial discrimination would have no meaning.

So we have to look very carefully at how we define the
term if our section on racial discrimination is to have
meaning in this bill. And there is widespread concarn. I
have been contactsd by the MAACP, among others who have
looked a2t this language. There are very strong feelings that
the language of the bill does establish an intent test and

vould rule out the kinds of consideration of all the
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circumstances which we allow for in the civil rights -- I
mean,'the voting rights legislation and in other
legislation.

So I would ﬁrge the Committee to very carefully consider
this matter before voting on it, because I think, as I have
said all along, you may have one set of circumstances in
certain urban areas in the Northeast, where the parochial
schools r=2ally raoresant, really are the schools of the total
community, a total cross-section of the community; but I
would invite you to look at other parts of the country where
this is far frecm true, far from true.

I think we have to consider that in whole regions of the
country this can be used to make a massive step backward in
terms of racial discrimination.

Chairman Dole: ¥r. Wilkinson, is this your area?

dr. Wilkinson: Thank you, Senator.

I think it is important to understand, first of all, that
you cannot simply skip from cne context to another and say
that they are all the same, and the civil rights statutes of
the country read very diff=rently. The Voting Rights Act
reads one way, and I think that was a very fine compromise
there. The Housiag Act r2ads another and this one reads
another way.

Fach is inteni=d to deal with the context that is

presentad, and I think the school context is somewhat
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different. It seems to me that the signal that Senator
Boren's amendaent would send is that by deleting the language
in the present biil and indicating expressly that the failure
to achiev2 a certain proportion or quota in the student bedy
is one of the factors that can be considered. There is far
too much a danger that courts will latch onto this and some
courts will say, w7well, this is the major factor to bhe
considered, arnd if a particular private school does not
achievas in its stuidant body a certain gquota or proportion,
then that is going to be substantial evidence of
discrimination.

My problem with that is that a gresat many schools may,
through no fault of their own, not be able to have their
student bodies reflect in precise percentages or otherwise
the composition 5f the surrounding communities. They may
have made good efforts, but throuch no fault of their own
they were unable to achieve a c%rtain guota or proportion. T
do not think that they should be penalized for that.

I think that the problem here is addressing
discrimination, and I think this bill does that in strong and
emphatic ways, and the premise of Senztor Roren's amendment
is that it is somz2how going to be difficult t»o prove
discrimination under this bill. I just submit that that is
ibsolut=2ly not th2 zases, because as th2 Sanats report last

year made plain when this bill was ‘reported, evidence of a
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single discriminatory act can constitute important evidence
of a discriminatory policy.

And this is a good, strong, tough, nondiscriminatcery
provision in this bill. I think we ought to stick with it
and not go around and pretend that a compromise which was
entirely suitable and appropriate in the Voting Rights Act
could be transplanted whole to this school context.

Senator Boren: Mr. Chairman, maybe to simplify the
gquestion I could divide my amendment into two parts. There
may be somé members of the Committee who have a feeling about
on2 part and ones the othor.

One part deals with the two sections on gquotas. The
other amendment is just very clear that we are not here
@stablishing an intent test. It just says -- changes
intended to have discrimination,.vhere you have to prove
intent, andi it just says, intanded or has tha effect or the
purpose or effect of implementing a policy of racial
iiscrimination.

That would be a separate issue. Then we could go to the
sSeparate question of how do you prove effects, whether or not
this language would bs appropriate. So if it is in order, I
would like to ask consent to first consider just the section,
because it is th= vary same identical language on page 20 and
23, where vwe confront the guestion directly, do we wvant the

intent or the effzcts test.
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Just changing the language "intended to implement a

policy of racial discrimination" and change that to say

"which has the purposa or effact of implementing,”™ that wouli

make that issue very clear and would not get us into -- then
we could 3o as 2 sescond step to taking up the quota, the two

quota sections issue,.

Senator Chafe2: Mr. Chairman, I want to speak in support

of Senator 3Boren's amendment here, the one he has just
proposed, namely to change the language on page 20, line 23
-=- line 24, to eliminate the intent, to go to the effact.
Let me just say this, Mr. Chairman. The two great civil
cights struggles in this country in the past 20 vears have
involved schools and voting. You can talk about housing and
3ll cther kinds of things like this, but these are the two
crux issues.

And in voting we have decided that intent is not
involved. And to set up a parallel system of schools funded
by the Federal Government in which discrimination can be
practiced -- and you can use all the words you want, saying
that you have tight language here, but if they don't have --
if somebody can hide behind intent, they can skirt around the
issue.

And this is r=ally a gut issue, it seems to me, as far as
civil rights goes. This is what started the whole business.

Tt 4As not voting; i+t was schools.
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I thoroughly support your amendment, Senator Roren. I
certainly hop=2 this Committee will.

Senator Boren: ¥r. Chairman, I know you are trying to
move alongy. I iould just move adoption of that amendment
that would apply to page 20 and 23. That is, that one
amendmant which would change the words "intended to
implement" in both of those, from both of those pages., to
read "which has the purpose or effect."

Mr. Wilkinson: May I make one brief comment, Senator?

Chairman Doles If it is brief.

Mr. Wilkinsons The constitutional standard for public
school systems as set forth in innumerable school cases for
purposes of liability is one of intent, and what the effect
of this amendment would do would be to impose a much stricter
standard upon private schools than is presently
constitutionally or statutorily imposed upon public schools
in strike-down tests and tuitions and all kinds of private
school practices.

That is the 2ff2ct of this amendmant.

Senator Boren: ¥r. Chairman, I have to say that is a
totally incorrect statement of the law. We have had all
sorts of rulings in regard to public schools basad upon
patterns of attenianc2 and all sorts 3? other factors, in
which there has nsver been the necessity of proving intent on

the part of the board to discriminate.
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There are some2 decisions, highly controversial, but I
certainly io0 not think you could rule that the busing
decisions sere based upon intsnt. I think that is a
misstatement of.the law.

Mr. Wilkinsons: Excuse me, Senator. It is not a
misstatement of the law.:

Senator Boren: Well, I think it is a terrible
misstatement of the law, and I cannot beleive you would make
it.

Senator Chafe2: Is Mr. Wilkinson suggesting that all
these decisions dealing with racial integration of the
schools are based upon what is the intent of the local school
board?

Mr. Wilkinson: What I am saying is that if you read
decisions such as Keyes versus Denver School Board --

Senator Chafes: Do not trap me with spacial refersncas
like that. Just tell me if the law is clear in this country
that there has to be intesgration of our schools, and *hers is
a host of factors taken into consideration other than merely
tha intent of the school boari; is there not?

¥r. Wilkinson: Once liability is proven, the standard

becomes in school cases whethar it has a disparate effect.

-

But the liability has to be proven initially.
Mr. Wilkinson: These decisions have bheen de jure instead

of de fzcts in regard :o schools? Which decisions have been
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de jure, strictly, and not de facto?

¥r. Wilkinson: De jure segregaticn is the standard --

Senator Boren: In Brown. But since then, how many cases
implementing haQe been?

¥r. Wilkinson: The standard continues to be one of de
jure segregation, and mere racial imbalance, Senator Boren,
in the school system is not evidence of liability unless
there is some invidious action on the part of the schecol
board.

I think this amendment would impose upon private schools
a standari which does not apply to the public school system.

Chairman Dole: Let's call the roll.

Mr. DeArment: ¥r. Packwood.

{(No response.]

¥r. DeArment: Mr. Roth.

{No respons=.]

Hr. DeArment: Mr. Danforthe.

Senator Danforth: YNo.

¥r. DeArment: Mr. Chafee.

Senator Chafez: Avye.

¥r. DeArment: ¥r. Heinz.

[No response.]

Hr. DeArment: Mr. Wallecp.

Chairman Dole: No.

M¥r. DeArment: dr. Duresnbarger.
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Senator Durenberger: No.

Mr. D=zArment:
Chairman Dole:
Mr. DeArment:
Senator Symnms:
Mr. D=2Armant:
Chairman Dole:
Mr. DeArment:
Senator Long:
Mr. DeArment:
Senator Borans
¥r. DeArment:
Senator Boran:
Mr. DeArment:
Senator Longs
¥r. DeArments
[No response.]
Mr. DeArmentq
Senator Boren:
Mr. DeArment:
[Ho response.]
Mr. D=zAirma2nt:
Senator Boren:
Mr. DeArment:

Senator Rorens

Ar. Armstrong.
No.

¥r. Symms.
No.

¥r. Grasslay.
No.

¥r. Long.

No.

¥r. Bentsen.
Ay=2 by proxy.

Mr. Yatsunaga.
Aye by proxy..

¥r. Moynihan.

No by proxy.

¥r. Baucus.

¥r. Boren.

Aye.

Mr. Bradley.

Yr. Mitchell.
Avye by proxy.
¥r. Mitcheil?

dr. Mitchell is aye by proxy, ¥r. Pryor
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is aye by proxy, Mr. Baucus is aye by proxy.

dr. DeArments Mr. Chairman.

Chairman Dole: No. And Senator Packwood will be no.

The nays are ten, the yeas are seven. The amendment is
not agreed to.

Now, if we could vote on the second half.

Senator Boren: Mr. Chairman, I would like to modify the
Second amendment to use exactly your language. Simply
substitute for the two guota sections the following language,
which I have quotad exactly from what you wrote in the voting
rights law, to say -- this is on page 12 and 25. The two
sections that are headed "Quota” would be deleted. The
following lanjuig2, whizh is an exact quotation from the
language you wrote in the voting rights law, will read as
follows:

"The racial composition of a private institution is one
circumstance which may be considered in determining racially
discriminatory policy or practice, provided that nothing in
this section establishes a right to have members of a race
2dmitted to a private institution in numbers equal to their
proportion in the population.”

In other words, it would be an exact analogy to the
language in the voting rijhts law. You are not establishing
4 guota, but you are not ruling out the croportion of numbers

as one cirzumstanz2 the courts may consider. I have just
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taken it exactly werd for word from the voting rights law,
embodying the vary same language in the section, so that we
do not bias th; courts and tell them they zannot even look at
that as one factor.

I woull move the adoption of that amendment, ¥r.
Chairman. That would be the new section in place of the
other two,

‘Chairman Dole: I would just suggest -- and again, it may
have a great deal of merit. I have not had a chance to focus
on it. I think there is a difference between the Voting
Rights Act and Qhat Yyou propose to do here, plus the fact
that we spent I do not know how many weeks trying to work out
this language last year with the Department of Education,
with th2 Justice Department, with Senator Bradley, Senator
Packwood, Senator Hovnihan.

It may not be perfect. This may be an improvement. But
I would hope at this time we would not adopt the amendment.
dhen we get on the Senate floor -- we will have some time
betveen now and then to focus on it.

¥r. DeArment: Mr. Packwood.

Chairman Dol2: VYo.

Yr. DeArment: ¥r. Roth.

(N> raspons=.]

¥r. DeArment: ¥r. Danforth.

Senator Danforths No.
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Mr. DeArment: Mr.

Chafee.

Senator Chafe2: Aye.

Mr. DeArment: Nr.
[(No response.]

Mr. DeArment: MNr.

Chairman Dole: No.

Mr. DeArment: Mr.

Heinz.

Wallope.

Durenberger.

Senator Dursnberg=sr: VNo.

Mr. DeArment: XNr.

Chairman Dol=z: Noe.

Mr. DeArment: Mr.

Chairman Dole: No.

Mr. DeArments Mr.

Chairman Dole: Ko.

Mr. DeArment: ¥Nr.
Senator Long: No.
Mr. D=2Armants Nr.
(No response.]

Mr. DeArment: Hr.

Armstrong.

Symms.

Grasslevy.

Long.

Bantsen.

Matsunaga.

Senator Borens Aye by proxy.

Mr. DeArment: Mr.
[{No response.]

Mr. DeArment: Mr.

¥oynihan.

Baucus.

Senator Boren: Aye by proxy.

Mr. D=2Arments ¥r.

240 FIRST ST., N.W.,, WASHINGTON. D.C. 20001 (202) £28-8300
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Senator Boren: Aye.

Mr. De2irment: ¥r. Bradley.

(No respoﬁse.]

Mr. DeArment: ¥r. Mitchell.

Senator Boren: Aye by proxy.

Mr. DeArment: Mr. Pryor.

Senator Boren: Aye by proxy. ¥r. Bentsen is ave by
DLCXY e

¥r. DeArment: M¥r. Chairman.

Chairmin Dole: No.

Senator Long: ¥r. Moynihan is no by proxy.

Chairman Dole: On this vote the nays are ten, the y=2as
are seven. The amendment is not agreed to.

I understand the Democrats havs a caucus at 11:00
0'clock. Is that correct?

Senator Boren: That is correct, on the budget, which we
really are supposed to participate in.

I know the Chairman knows that I am davastated that I
might have to leave;

Chairman Dole: I know it must br2ak you up to think we
may not finish this today. Well, we will finish it today
some time, or tomorrow, hopefully. So I think that --

Senator Boren: Would we want to try again this
afternoon? I juass if w2 went back in this afternoon --

Chaizman Dole: We will try to scour up seven members So
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we can proceel to work on amendments. Maybe we will recess
subject to the call of the Chair, because there is another --
I assume that will take =-- there is a salute to Bob Hope.
Maybe we can do‘it in here. We could get a guorum.

{Laughter.] |

Senator Borens What is Bob's position on this?

(Laughter.]

Chairman Dole: I think he is for it, the last I talked
to hinm.

[Laughter.]

Senator Danforth: Mr. Chairman.

Chairman Dole: Yes.

Senator Danforth: I do not know what the plans are for
finishing up this markup. I have two amendments which I
think are important amendments, and looking at my schedule
this afternoon, it is totally scheduled. I would hope before
Ceporting the bill out I would have an opportunity to offer
my two amendments.

Chairman Cole: I think if we éan gather up seven people,
that Senator Boren and Senator Chafee may have a few other
amendmentse.

Senator Boren: I think I have nine or ten. I say that
not faceatiously. T really do. I havae them drafted.

Senator Chafee: I could dream up some more. I have five

or Six, nowe
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[Laughter.]

Chairman Dole: We could dispose of those.

Senator Boren: Haybe this afternoon after that
raception. Theﬁ we will have at least until 4:30, it would
seemn to me.

Chairman Doles We could sort of play it by ear.

Senator Boren: I could be available after that.

Chairman Pole: We would rather not meet tomorrow, but if
necessary we hope to meet tomorrow. I know that soonef or
later ve are going to report the bill. I would rather do i+
sooner, but others would rather do it later. Scme of us
would rather not 4o it at all.

So I would hope -- and I understand. We do not have any
quarrel with the Senators who have amendments. We are going
to try to keep a quorum here, and I would think that those
who have an interest in this bill might want to help us round
up a gquorum later todavy. }

So Wwe will just recess subject to the call of the Chair,

becauss of the Democratic caucus.

opponents of this legislation have besn here. So whatever
Yyou lack in guorum has not been due to the opronents failing
to show up.

Chairman Dole: I do not guarrel with that. I think

Senator Chafee:s ¥r. Chairman, I would point out that the
those who are for it better show uc.
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[Whereupon, at 11:05 a.m., the Committas recessed,

reconvene subject to the call of the Chair.]

* * *
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AFTERNOCN SESSION |
(2¢30 penm.
1

Chairman Dole: What is the pending amendment, or is

there a3 pending anendment?
Mr. DeArment: There is no pending amendment.
Chairman Dole: Are ther2 any amendments?
|
\

Senator Chafes2.

Senator Chafe=: Mr. Chairman, as I understand the
purposes of this legislation as set foarth on page 3, it is to
enhance th2 zuality of educational opportunities, is that
correct, ¥%r. Jones?

Mr. Joness Yes, sir.

Senator Chafee: You are from the Department of
Education, am I correct?

Mr. Jones: Yes.

Senator Chafee: You are here t5 support this legislation.

¥r. Jones: Yes, sir.

Senator Chafee: Reluctantly, but you are doing it.

¥r. Jones: VNo, sir, not reluctantly at all.

Senator Chafee: That is even worse.

{Laughter.]

Senatcr Chafee: M4r. Chairman, I think if we want to have
equality of opportunity, students from all religions should
be admitted to these schools. I do not quite see why if we

have a top-notch school in the area being financed partly by
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federal funds that a . youngster should be denied admission
because he might be Jawish, for example. And tﬁerefore, the
amendment that I have provides there shall be no
discrimination égainst a2 student applicant based upon
religion.

Now, the purpose of this amendment, ¥r. Chairman, is let
us have true 2quality of opportunity. Let us no: keep some
youngsters out of the schools that prasent this erhanced
education. Let us let everybody have a chance, and no
discrimination. I do not think someone should ke Kept out
because they are Baptist, Jewish, Catholic.

And so my amendment takes care of that. And I can assume
there will be no objection, and it might be accepted, is that
correct?

Chairman Dole: I would want to hear the administration
before I made any judgment. I do not want to hear from thenm
for too long, but --

{Laughter.]

Mr. Jones: Senator Chafe2, we are against an amendment
of that naturs, principally because currently there is no law
or regulation that views religion as a discriminatory
element, no federal law whatsoever.

Senator Chaf=22: L2t us go through that slowly. Would
you start again? Are you saying a public school is entitled

to keep out a voungstaer because they 40 not like his religion?
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Mr. Joaess No, sir. i

Chairman Doles He is saying just the opposite.

Senator Chafee: So if we are going to have equality, in
other words, what we are trying to do is have a choice, a
choice for Americans. Is that not what it says in line 24,
page 3? 1Is this to be a limited choiz2?

¥r. Jones: No, sir. It is certainly not a limited
choice. The principle we are concarn21 about here is the one
of religious freedom, and that there are religions that do
ascribe to single-sex schools or single-sex activities within
school, and vwe wish to protect that religious freedon.

Senator Chafes: No one is arguing that. That exists
now, does it not, Mr. Jones?

Mr. Jones: Excuse me, sir?

Senator Chafee: Does that exist now, ¥r. Jones --
religious fresdom in the schools, as far as the choicsa you
were talking about?

¥r. Jones: We recognize religious liberty within the
practices of the various religions of this nation, vyes, sir.

Senator Chafees But now we are taking a different step, i
are we not, ¥r. Jones, in providing that the federal |

|
Jovernment will b2 active in the subsidization of this
education.

¥r. Wilkinson: Senator, I think that a very similar

Hh

amendment came up when the Congress was debating Title VI o
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the 1964 Civil Rights Act; and as you know, there are
prohibitions against religious discrimination in Title II and
Title VII and in Title VIII of the Fair Housing Act.

And the queétion was brought up in the debates on the
1964 Civil Rights Act about whether religion should be added
1s a prohibited basis under Title VI, which I think is not
dissimilar from this. And that amendment to add religion as
a prohibited basis was overwhelmingly defeated, and religion
was not added as a prohibited basis under Title VI. Aand I
think the judgment made by the Congress in the 1964 Civil
Rights Act is a sound one hers, and the r2ason for not having
it was it was felt to add religion as a prohibited basis
would simply create a great many gratuitous problems and
difficulties for parochial and sectarian schools which were
recognized 3s a very valid and important part of our
educational picture.

Senator Chafees Well, M¥r. Wilkinson, we heard you argue
eloquently this morning that ther2 is 3 difference between
the Voting Rights Acf and the Housing Act. From this act we
ar2 considering this morning you drew distinctions that
prevailed against ¥r. Boren, Senator Boren, who was trying to
make the comparison; but you prevailed in your argumerits.

So I see the same differences herz. What you are trying
to do, what I am attempting to do in this amendment is to

provide that all youngsters have the same opportunity. That

ALDERSON REPORTING COMPANY, INC.
440 FIRST ST.. N.W.. WASHINGTON, D.C. 20001 (202) 628-8300




10

11

12

13

14

15

16

17

18

19

20

21

22

24

25

41

is the purpose of the act.

Now, are you to say that in a nsighborhood where there
are some Jewish childrén, for example, it is perfec*ly all
right for the féderal government to subsidize the school --
in effect, that is what it is; let us not play games; that is
what it is -- and be denied admission to that school? Is
that what you are espousing?

Mr. Wilkinson: ©No, Senator. No one espcuses
discrimination of any sort im any context.

Senator Chafee: Tell me how this is not discrimination
then.

Hr. Wilkinson: I think there is a more positive face to
put on it, and that is that it is an exercise, a part of the
free exercise of religion. And the free exercise clause, it
seams to me, which is an important First Ameniment value in
this country, protects and sanctions sectarian and parochial
schools. And I think to introcduce an amendment which would
risk singling out these schools and precluding them from any
of the benefits of this bill does damage to the free exercise
values and thes First Ameniﬁent. |

Senator Chafee: But what we are trying to do, and ve
have heard testimony from Secretary Bell, was to provide
competition. And as Secretary Bell in an eloquent statement
-- I guess he wvwas reading from the President's letter -- said

that when many are in the race, the race is run faster, or
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something to that effect. And if we are going to have these
schaols that are going to be subsidized by the federal
government, vwe certainly want them open to all.

I find it aétonishing you would espouse a situation where
the federal government would be subsidizing cerﬁain schools
where somaz youngsters ;ould be kept out merely because they
are Jewish.

Mr. Wilkinson: I think the benefits of this bill are
going to a wide variety of schools and not simply to
religious schools. But I think the constitutional decisions
of this country, including Pierce v. The Society of Sisters,
vhich is a landmark constitutional cése, is given sanction
unier the fres =2x2rcise claus2z and under the rights of
parental choice to these kinds of institutions. The Supreme
Court has recognized them as valued institutions, and so.did
Congress in the 1364 Civil Rights Act when it rejected an
amendment similar to this.

And I do not believe that the Congress which enacted the
1964 Civil Rights Acﬁ, or the Supreme Court which passed the
Piesrce decision meant in any want to countenance ‘
discrimination.

Senator Chafe=: The Pierce decision was in 1926, was it
not? What date was it?

¥r. Wilkinson: 1925.

Senator Chafee: All right. 1925, 55 years ago.

ALDERSON REPORTING COMPANY, INC.
440 FIRST ST., N.W., WASHINGTON, D.C. 20001 (202) 628-8300




10

11

12

13

14

15

16

17

18

18

20

21

22

24

25

Mr. Wilkinson: It has been cited regularly since.

Senator Chafes: But this is a new step. You recognize
that, Mr. Wilkinson. We are doing something different here,
are we not?

Mr. Wilkinsons It is an innovative bill, yes, sir.

Senator Chafee: It is innovative. It is new. That is
vhat "innovgtive" means. So We are taking a new step in
wvhich we are having federal monies not only go to the parent
in the fora of a credit, but we are having federal monies go
in the form of a check that is being sent to the parent under
refundability, is that not correct? It is all accepted
here. The Chairkmnan, Senator Bradiley, all of the other
powers in this committee have qetermined that that is what is
going to happen under this legislation.

-Will you accept that?

Mr. Wilkinson: I just could not speculate.

Senator Chafee: Well, if you could not speculate on
that, you are not taking much of a chaznce. So Wwe are
embarking on something new, and we are embarking in an area
in which ¥e are saving to a segment of our children just
because there are not enough of you around here to have onhe
of these splendid schools, you cannot go to it.

That is it, is it not, ¥r. Jones?

Hr. Wilkinson: <Senator, I think I have tried to make the

point that I do not believe this is countenancing

ALDERSON REPORTING COMPANY., INC.

240 FIRST ST.. N.W.. WASHINGTON, D.C. 26001 (202) §28-6300




10

11

12

13

14

18

16

17

18

19

20

21

24

25

by

discrimination.

Senator Chafe=: Explain how it is different.

Mr. Wilkinson: In any way.

Senator Chaf=2: Now, Mr. Wilkinson, just éxplain to ne.
You have a community in which there is a school built say by
Baptists, and most of the neighborhood is Baptist. There is
a Baptist school, and the Baptist children go to it. And
there are four Jewish children in the community. They are
not permitted to jo to that school or could not permitted to
go that school if those running the school so chose, is that
not correct?

Mr. Wilkinson: Well --

Senator Chafes: Now, if you tell me that is not
discrimination, I want to know what is.

Mr. Wilkinson: I just think you have to look not only at
the history of education in this country, but education as it
exists today in colleges such as Yeshiva or Notre Dame or
parochial elementary and secondary schools that may or may
not grant some kind of preference, have always been thought
to have been affirmatively sanctioned by the highest values
of our Constitution. And I think to write this bill in
another way would simply create a lot of problems.

Senatocr Chafese: No one has to take advantage of this
bill, Yr. Jilkinson. You know that. HNo one has to take

advantage.
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¥r. Wilkinson: But you are singling out these kinds of
institutions that may, for reasons of free exercise, have
granted some kind of preference and say thesy zannot take
advantage of it, and they are to be excluded from the
benefits of this bill.

And T am saying taking this one discrete group of schoolé
and singling them out for exclusion from the benefits of the
bill would simply 40 damage to the fraa exercise of religion.

Senator Chafee: But the purpose of the legislation as
set forth here, I did not write these purposes. T am not for
the bill, in case anyone has not gotten that idea.

But you proponents of the bill have said on the bottom of
page 3 the purpose is to enhance equality of educational
opportunity. And you are keeping some people out from the
benefits of this splendid legislation, and I think any piece
of legislation involving federal funding should be open to
all.

Now, there is the argument.

¥r. Jones, tell me why that is not right.

Mr. Jones: I cannot add much to what Mr. Wilkinson has
already said, Senator Chafee. I think one value that has
been pre-eminent in this nation is religious freedon,
religious freedom. And we are attempting to protect that.

Senator Chaf=22: That 2xists now, does it not?

Mr. Jones: It would not, Senator, if you forced a Jewish
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school, for instance, to take a non-Jewish student. If it is
in the policy of the church fhat they teach only Jewish
students, and you are as a feleral official saying that is
not good enough-for us, we determined that we know better
about your religion and discrimination than you, so we want
you to take someone not Jewish, that is a violation of a
religious priniciple we hold dear in thkis nation.

Senator Chafe2: But we have embarked on somathing new
here. That exists right now, Mr. Jones. You know that.
There are 211 kinis bf schools flourishing in this nation.
Did you know there was a larger percentage of youngsters of
tha total pool now in private and parochial schocls than
there were ten years ago?

¥r. Joness Did I know there was a larger --

Senator Chafee: A larger percentage of the available
youngstars, in other words, of that population grcup, the
elementary and secondary school youngsters, now in orivate
anl parochial schools than there were ten years ago.

¥r. Jones: Are you talking about Jewish students?

Senator Chafee: No.

Br. Jones: RAll students attending private schools? The
percentage has not changed much over the last five or ten
years. |

Senator Chafs2: It is greater now.

Senator ¥oynihan: Will the Senator vyield?
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Chafes2:

47

Sur=z.

Senatot Moynihan: I used to know the numbers, and I do

not any longer, but I know we can find them out in a matter

of 30 minutes. .I think you will find that about in 1960 the

proportion was about 15 percent of the school population,

elementary and secondary, in nonpublic schools, of which 90

percent were parochial. That droppred to about 10 and was

slipping under 10 by the beginning of the ®70s, and it has

moved up just a little bit and is holding at about 10.

Senator Chafees

Senator Moynihan:

Senator Chafee:

That is right.
I think those are the numbers.

Right after the war, in the '60s, there

was a dramatic increase in the number of children attending

nonpublic schools.

pra2cipitousl

¥r. Jones:

Yo

here indicates in 196

private schools. In

That has declined. That declined rather

Senator, that is not -- the record I have

5, 13.9 Percent of the students were in

1975 it was 9.7 percent. 1In 1979 it was

3.9, In 1981 it was 9.8. In 1982 it is estimated to be

around 10.1.
Senator

Senator

Moynihan:

Chafe=:

Yes, those are the numbers.

That is exactly what I said. There is a

larger perzentage of the youngsters now --

(Laughter.]

Senator

MYoynihan:

It is also exactly what I said, that
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it dropped from about 15 percant to about 10 percent.

Senator Chafee:¢ That is what I said. After the war
there was a large increase, then there was a dropoff, and now
I said if you check the record, there are more youngsters
pecrcentagawisa in these schools now than there were ten years
ago. Is that accurate?

Hr. Jones: I do not have 1972 statistics. There are
fever students than there were 17 years ago in 1965.

‘Senator Chafee: We are not talking students; we are
talking percentages.

Mr. Jones: 1In percentages there is a smaller percentage
now than in 1965,

Senator Chafe=2: But I said 10 years ago.

Senator Moynihan: I do not know where you got your
notion that this is a phenomeanon that happaned after the
Second World War. That 15 percent figure probably goes back
to the establishment of a public school system in the old
Confederacy which did not have any. Prior to that I would
say if we had statisﬁics in 1840, you would have found about
30 percent were in dsnominational schools. There has been a
revival of denominational schools in some denominations that
did not have th=m before. I think the parochial portion of
that 10 percent is about 70 percent now, is it not?

¥r. Joness I could not hear you, sir.

Senator ¥oynihan: The parochial portion of the nonpublic
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schools is about 70 percent?

Mr. Jones: OQOur latest statistic is 63 percent.

Senator Moynihan: So it is even lower. It used to be
9C. There are é number of denominations who have become
interested in denominational schools who previocusly wvwere not.

Mr. Jones: About 84 percent of private school enrollees
attend religious-affiliated institutions.

Senator Moynihan: Yes.

Chairman Dolas: As I take it, the administration is
oprosed to this amendment.

Mr. Jones: VYes, sir.

Senator Chafee: You stand four sgquare for --

Mr. Jones: R=2ligious fresdon.

Senator Chafee: Inequality.

Senator Danforth: Mr. Chairman, I am reminded of a story
I saw in the St. Louis Post-Dispatch a number of years ago.
The Post-Dispatch noticed in some kind of an announcement in
the paper for =-- there is a orthodox Jewish seminary in St.
Louis, and the Post-Dispatch notiz=24 an announcement of the
seminary that henceforth it was not going to discriminate on

i or ra2ligion. So the Post-Dispatch

0

ths2 basis of racz=2, cra
called up the seminary and said well, this seems like a
strange announcement; what is going on? And the seminary
said we thought it was a little peculiar, too, but this

anpouncement is required for the purpose of some federal
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regulatione. Ther=2fore, they had to comply with it.

I honestly think that this is a very silly thing for the
government to do.

Senator Chafe2: If federal monies are going into this, I
think the zovernment has 3 right to say that any youngster
can go. That is what it gets down to. If you are talking
equal opportunity, let us have equal opportunity,

Senator Moynihan: Hr. Chairman, I do not want to prolong
this, but it seems to me that we have at the very least a
conflict of constitutional principles. I recognize Senator
Chafee has made a point that is owing rescect, but the
primacy of the frse exercise clause in the First Amendment
seems to me to be the issue here. It seems to have been
recognizal ovar z2nturies in this country, and I think this
would be in violation of the free exercise clause, and I
think the Supreme Court would so hold if we were to enact it,
and I do not think we should.

Chairman Dole: Shall we have a record vote?

Senator Chafe2: Please.

Mr. DeArment: Mr. Packwood.

Chairman Dole: No.

¥r. DeArments M¥r. Roth.

Senater Roth: Ne.

Mr. Deirment: Mr. Danforth.

anforth: No.

el
(0}
a}
-

Senat
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¥r. DeArment: Mr. Chafee.

Senator Chafee:

Aye.

Mr. DeArments Mr. Heinz.

[No response.]

Mr. DeArment: Mr. Wallop.

Chairman Dole: No.-

Mr. DelArment: Mr. Du;enberger.

Chairman Dole: R

R0 .

Mr. DeArment: Mr. Acmstrong.

Chairman Dole: No.

Mr. DeArment: Mr. Symans.

Chairman Dole: No.

Mr. D2Arment: Mr. Grassley.

Chairman Doles No.

Mr. DeArment: ¥r. Long.

[No response.]

Mr. DsArmant: Mr. Bentsen.

[No response.]

Mr. DelArment: Mr. Matsunaga.

{No response.]

Mr. DeArment: Mr. M¥oynihan.

Senator Moynihzan:
Mr. DeArment: Mr
[No response.]

Mr. DeArment: M

No.

« Baucus.

e« 32ren.

ALCERSON REPORTING COMPANY, INC.

440 FIRST 3T.. N.W., 'WASHINGTON, D.C. 20001 (202! §28-8300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Senator Boren: Aye.

Mr. DeArment: Mr. Bradley.

Senator Bradlay: No.

Mr. DeArment: Mr. Hitchell.

[No response.]

Mr. DeArment: MWr. Pryor.

[No resconse.]

¥r. DeArment: Mr. Chairman.

Chairman Dole: No.

Senator Chafee: Now, Mr. Chairman, I had another
amendment which woﬁld have --

Chairman Dole: The nays are 11 and the yeas are 2. The
amandment is not igreed to.

Senator Chafes:; ~-- Which would have required equal
admission bas=d upon sex. However, having seen the
opposition to the last one, I will instead move on to those
schools that do have boys and girls, men and women, if you
would, male and fz2male, since the whole stress of this act is
@qual opportunity.

Anl since we want to be able to make 2 comparison between
the public schools and the nonpublic schools, and the federal
gevernment has levied a whole series 9f recquirements on the
public schools, I think thcse same requirements should be
levied on the nonpublic schools. Thus, you get some true

competition. Or otherwise you can remove those requirements
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levied on the public schools.

But it seems to me it is extremely unfair to require our

public schools to do this, that, many of them by law here

enacted, most of them by regulation in Mr. Jones' department,

and not impose the same roguirsments on the nonpublic

schools. For example, Title IX guarantees equal rights in

educational opportunity by ensuring female students are

assured equal treatment in every area from admissions

procedures and athletic programs to student services and

zounseling. Female emplovees of educational institutions are

also protected.

Now, this would not apply to those schools which

traditionally only admit males and females, but in the event

they admit females, those schools should be required to abide

by everything th2 public schools are on this.

Chairman Dole: Mr. Wilkinson, have you comments?

Mr. Wilkinson: Well, I think there arz some distinctions

here that should make us wary of trying to --

Chairman Dole: Could I just ask first, does the

administration understand the amendment? Have you had a

chance to 1look at it?

¥r. Wdilkinson: I have not seen it. As I understand it

Chairman Doles The administration opposes the amendment?

Yr. Wilkinson: The administration is opposed to the

amendment.
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Chairman Dole: Now you may prcceed, sir.

.Hr. Wilkinson: There are some distinctions here which
ought to make us wary of trying to impose thas full
requirements of Title IX on this context.

First 5f all, yesterday the committee indicated that the
tuition tax credits were not federal financial assistance,
and Title IX speaks very directly to federal financial
issistanca. But I think we are talking about -- when we are
talking about tax credits we are talking about something
different from grants and 2ifferent from what goes to many
public schools.

And it is clear, Senator Chafee, that if a private school
accepta2d faderal financial assistance, it ;ould be under the
requirements of Title IX. But in the absence of accepting
federal financial assistance and where all that is at stake
here or at issue here is a tax credit, I do not believe that
the full requirements of Title IX ought to be carried over.

As you know, Title IX brought with it a great deal of
litiation as to what is and is not required, and T think to
import the resguiraments of Title IX is to tangle the
institutions up in a web of litigation. And I think before
restructuring the practices of private schools, we ought to
think more carefully about that. And I would suggest that a
tax bill is not the appropriate time or place to restructure

the operations >f 3ll private, parochial, sectarian schools
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the way I think the amendment would.

Senator Chafea: Would you suggest we refer to another
committee -- for instance, the Labor and Human Resource
Committee -- where normally Title IX would come up to
consider this?

¥r. Wilkinson: No. I think the amendment can be
approptiat?ly consider=2d here.

Senator Chafee: No. You said this was the improper
place. Do not tie it on to a tax bill.

Mr. Wilkinson: I said this bill is not the proger
vehicle to consid=r an amendment of this sort which would, I
think, restructure, potentially restructure the operations of
private ani parochizal schools. And I think that is a very
major step to te taking in a tax bill where there is no
receipt of federal financial issistance the way Title IX
requires.

Senator Chafee: Therefore, you would resist the
handicapped provisions as well.

¥r. Wilkinson: The handicapped provisions are, of
course, not in the bill, and we have some concerns about
those.

Senator Chafe=2: How about the civil rights part?  Would
that be out?

¥r. Wilkinson: Senator, let me say I think the problanm

in this area, the problem that this bill has attempted to
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focus on is that of white segregationist azademies which have
Ssprung up for parents and students trying to avoid public
school deszgrsgation. That Xind of situation is intolerable,
and this bill aakes a strong statement about that, and I
think it well should.

But thzre2 is no r2cord of a problem in the private school
System with these other bases, with these other prohibited
bases that these amendments address the way there is with
race. And I think it is important not to dilute or shake the
focus of this bill‘'s strong statement of nondiscrimination
with respect to race by loading on these other elements that
would, I think, make guite a bit of difference in the vay
private schools operate and would subject them to a great
deal of unnecessary litigation.

Senator Chafes: Mr. Chairman, let me just say this. It
is very apparent what is harppening here. What we are doinc
is sponsoring and helping to fund a whole set of schools not
to be saddled with the requirements levied on the public
school system. That is the position of Mr. Wilkinson. Do
not get tangled up with nandicappel provisions. Do not get
tangled up with equal educational opportunity rights as under
Title IX. Do not be tangled up with ihe other series of
amendments <hich I have, for example, which, for example,
deal with the bilingual problem.

So thi is the2 very encouragement that worries me about

tn
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this legislation. It is going to result in skimming. Take
off from the public schools the youngsters who are bright,
motivated, whose parents have the money, and send them to
these schools where there are no problems and leave the
public schools with those who are poor, who are black, who
aré immigrants, and who have language problems. And that is
exactly what you are doing, Mr. Wilkinson, in sponsoring this
type of legislation.

You are not going to impcse any of those requirements on
the private schools. They will not be saddled with those
difficulties. They will not have to wrestle with all of the
suits that you aention2i under Title IX. And the law has
been fairly well established by those. Leave that to the
public schools. Let them worry about it. And that is what
is wrong with this legislation. And I find it difficult to
understand why it is being supported.

Chairman Dole: Senator ¥oynihan.

Senator M¥oynihans Mr. Chairman, two points. First, just
for the record, Title IX dealing with the prohibition of
discrimination based upon sex has a specific section that
says educaticnal institutions of religious organizations with
contrary raligious tenets, this section shall not apply to an
educational institution which is controlled by a religious
organization if the application of this subsection would not

be consista2nt with the r=ligiosus tsnets of such
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organizaticn. So that is in Title IX nowe.

But I want to state to my friend from Rhode Island that I
1o not really recognize the schools he is talking about. We
are not talking-about Groton Academy. Groton Academy is well
endowei. It gets very good students. It has been there a
long time 2and will continue tc be there for a long time.

In the main, if you want to describe schools in which the
predominéut population was poor, black and had language
problems, you would be describing the parochial schools of
#anhattan. And the only difference between those schools
today and those schecols 150 years ago is that 150 vears ago
there were not many blacks. They have always been poor.

They have always had language problems. They have done
nothing but educate successive generations of immigrants in
your states 3as well as mine. And thesz are schools which are
Oobviously -- nobody gets together to organize one of these
schools to make money. They 1o not do it to avoid public
schcols. They do it to inculcate their religious values and
certain social values which happen to matter *o a small
percentage of the population but a persistant one.

And if I conveyed to ¥r. Jones, whcose statements I think
have ba22n very accurate, I do not think it advances our
purcose here very much to talkX about the advantages which
competition brings to education. This has never been

uantified, never been established, and probably never can be.

e
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We know very little about the subject, and what we know
would sugga2st that thsse are not determining factors at all.
Most of these schools spend much less money. There is no
possibility of ﬁhe public schools emptying out. Public
schools have the absolute attachment as a fundamental
American institution of the overvhelming majority of
Americans. But these other schools have bsen here a very
long time. Some groups are propounding a renewed interest in

religious 24ducation, about one child in ten, and it will

‘remain that wavy.

We are providing for diversity and accepting it as a fact
of our 1if=2. It is a fact, and we are accommodating ite.

Senator Chafee: Diversity has existed and thrived in the
schools of this nation, as you have eloguently stated, for
many, many years, but what we are now doing is having the
feieral government st2p in with funding in manner that has
not taken place in the past.; And the logic given is that
this will enhancs competition, but the truth of the matter is
it will be extremely harmful to the public schools of the
United States, and to say otherwise is to bury ycur head in
the sand.

Senator Moynihan: May I --~

Senator Chafs2: Let me finish.

Senator Yoynihan: Sure.

Senator Chafe2: You have spoken here, and I want to hear
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you again. But this Congress has seen fit to levy on the
public schools 3 wholes series of requirements. Right or
wrong, they are there. And no one on this committee is
suggesting they-be removed, whether it is mainstreaming the
handicarped or whatever it is. And the courts have spoken as
far as the extent you can punish youngsters, whether you have
to pass them or not pass them. All of that is language which
applies to the public schools, all well and good.

But what this administraticn and ¥r. Chapoton, ¥r. Jones,
and Mr. Wilkinson are coming forward and saying is now we
will help fund another group of schools that exist, that have
thrived, that have gotten along perfectly satisfactorily
without this legislation. But we are providing every
incentive in the world within our reazh -- and no one thinks
this will stop here -- to take out of these schools, the
public schools, the bright youngsters, the youngsters with no
language problems, the youngsters with no handicars, and
encourage them through these financial motivations to go to
tne nonpublic schools. And that will work to the detriment
of the public schools, unquestionably.

Senztor ¥ovynihan: May I say then two things? First, let
us be clear that Title IX provides an exemption.

Senator Chafe2: Yes. And T want to remove that
exemption.

Senator Yoynihan: I mean our laws now provide it. It
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240 FIAST 3T.. N.W.. WASHINGTON. 0.C. 20001 (202} £28-9300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61

also provides an exemption for the Young Men's Christian
Association, the American Legion Boys Nation, if you would
like to know more about it.

Senator Chafee: Neither of them are entitled to tax
credits.

Senator Moynihan: The thing I would point out here is
this: the idea that we are beginning in this moment some
ralically new provision of public support to denominational
schools simply is not so. I will not go through the leng
history of this subject, but from the day that we passed the
Elementary and Secondary Act of 1965 -- it was on President
Johnson's desk on April 11, as I recall. It came there
because thasre had been a coming together of the public school
Systems and the nonpublic school systems with the
unjerstanding that there wouli be a sharing of this aid. And
there vas 2stablished at that time -- Mr. Jones could give me
the right name for it -- I believe it was the Office of
Nonpublic School Education. And ¥r. Califano abolished it,
and Mr. Packwood and I put this bill, and he re-established
it and gave a promotion to th2 man he was about to
discharge. But there is an Office of Nonpublic Education.
The nonpublic schools share in the widest range of small bits
of assistance.

The Supreme Court has been very helpful in telling us

which on2s violats the Constitution and which do not. The
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Supreme Court, in one of its more elegant distinctions, said
that it did not violate the First Amendment's establishment
clause to provide parochial schools with maps, but it did
violate the First Amendment's establishment clause to provide
them with atlases, which are books 5f maps, or perhaps it was
the other way around. I forget. But it was an important
distinction, and we should bear it in mind; and it.is kept
very much in mind.

[Laughter.

But the purpoée of this legislation is to let the schools
share in a very small portion of public assistance. In the
main, I think ¥r. Jones would agrese these schools’ per pupil
expenditure is approximately one-third that of public schools.

¥r. Jones: Yes, sir.

Senator Moynihans: Say that louder, would you, Mr. Jones?

¥r. Jones: Yes, sir, it is.

Senator ¥oynihan: That is the spirit.

Knowing Amerizans as much as I try to do, I cannot
believe the American public is going to rush to gets its
children into schools wvhose average exrenditure is one-+third
that of schools they are in now. Come on. They will not.

de 2re nct trying to make thess s-hools more
competitive. de are really just trying to let them continue.

Chairman Dole: Call the roll.

/¥r. DeiArnent: ¥r. Packwocd.
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Senator Chaf=2:

epportunity tc answ

Just a moment. I would like an

er Mr. ¥Yoynihan, if I might.

What this amendment does is provide that in these schools

that have femalé students that they must meet the same

Ceguirements in d2aling with those female students as the

public schools do.
of these, af‘a seri
requirements leviead
Wwe are not prepared
find that 2xtraorii
Chairman Dole:
Mr. DeArment:
Senator Lcng:
Mr. De2Arments
Senator Roths:
Mr. D=2Armant:
(Ro response.]
¥r. DeArment:
Senator Chafee:
Mr. DesArment:
(No response.]
Mr. DeArment;.
Chairman Dole:
Mr. DeArment:

Chairman Dole:

Now, there it is. This is the first one

es of.amendments which deal with the

upon the public schools that apparently

to apply to the nonpublic schools.
narily difficult to understand.
The Clerk will call the roll.
¥r. Packwood.
No.
¥r. Roth.
No.

¥r. Danforth.

Mr. Chafee.
Aye.

Mr. Heinz.

¥r. Wallope.

No.

dYr. Durenberger.

No.
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¥r.

DeArment:

Mr.

Chairman Dole: No.
Mr. DeArment: Mr.
Chairman Dole: No.
Mr. DeArments Hr.
Chairman Deole: No.
Mr. DeArment: Mr.
[No response.]

Mr. DeArments: Mr.
[No ra2sponse.]

Mr. DeArment: Mr.
[No response.!

Mr. DeArment: Mr.
Senator Yoynihan:
Mr. DeArment: Mr.
[No r=sponsa.]

¥r. DeArment: Mr.
[(No rasponse.]

Mr. DeArment: Mr.
[No response.]

Mr. DeArment: Mr.

Mr.
[No

¥r.

rasponse.]
DeArments:
rasponse.]

DeArment:

Armstronge.
Symms.
Grassley.
Long.
Bentsen.
Hatsungga.
Moynihane.
No.
Baucus.
Boren.
Bradley:
Mitchell.
Pryor.

Chairmane.
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Chairman Dole: No.

Senator Chafees: Mr. Chairman, could I ask how many
actually voted personally?

Chairman Doie: Danforth, no. There were four who
voted. I 10 not Xnow what happen=zd fo Mr. Boren. He was
here when the roll started. We could just wait. Mr. Bradley
will be back in about five minutes, and we can vote again.

The nays are 10 and the ayes are 1. We may have to vote
on this one again, if we have to keep hunting Mr. Roren. We
cannot rroceed until one other member is here.

Are we trying to find some other member? Senator
Grassley, would he like to vote? We are going to try to
continue today and tomorrow until we €finish this.

[Pause.] {

Chzirman Dole: If they would just coms over here and
sleep over here, it would help, as long as we can count i
them. They would not have to say anything. In fact, we
would prefer it that way. ‘

(Laughter.]

[Pausa.]

Chairman Dole: Do you want to offer your next one, John,
or do you want to wait?

Senator Chafse: I want to have the fullest advantage of
attendance that I can have to persuade everyone.

Senator Yeoynihan: Mr. Chairman, while we are at this,
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there is one bit of drafting in the legislation that troubled
me'ever so slightly. I wonder if I could get ¥r. Chapoton,
¥r. Jones, and Mr. Wilkinson's judgment.

That is on page 3 in that very section, Section 7, that
speaks of this equality of educational opportunity is the ;

policy of the United States. Could the term be better, more

Senator, we would have no problem with that.

Senator Moynihan: I will offer that amendment, ¥r.
Chairman. I think "should" is the conditional tense.

Senator Chafs2: Where are we, pl2ase?

Senator Moynihans In that Section 7 you wvere speaking
of. It is obviously a drafting suggestion. It says, "This
legislation should not be used to prqmote racial
discrimination,” and I would suggest we say "may not."

Mr. Chapoton: That would be fine.

Senator Moynihan: If I can just use this moment to speak
a little bit, w2 1o have an auiienc2, and they are ontitled
to something. We could put on color television or something,
but we do not have that.

I wouli 1like to ask ¥r. Jones if my impression is correct
that the movement to a2stablish separate and private schools
in the ar=as whar2 publiz schools werz segregated, *“he

explicit?
Mr. Chapoton: Certainly, if you think that is stronger,
i
movement that was very much in evidesnce after the passage of |
|

|

|

|

|
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the Civil Rights Act and drew a lot of attention did not lead
to any very enduring institutions, did it? These are all
rather convulsive and temporary phenomena in the main. Am T
right in that? VI do not assert I am. It is simply my
impression that I am.

Mr. Jones: I believe that you are.

Senator Hoynihén: Would you not agree, Mr. Jones? It is
so nice if you agree com vivo that that is the case. These
were rather short-lived phenomena, and there is a growth in
religious schools now. It is in the range of decimal points,
but it is. And I think this is the practice that the
long-dominant 90 percent of the students in nonpublic schools

ar=2 in Catholic s-hools, and the other 10 percent were in

|
|
Phillips-Exeter and the like.
That has now changed because a number of denominations,
including orthodox Judaism, has become mcre interested in
extending the Yeshiva notion to a full-time schooling
notion. And this is true of 31 number of Protastant
denominations.
I guess pesoplz d0 not think of Groton as a Protes+ant
institution, but it is. It was founded for that purpose.
The more evangelical groups have begun to start school
systems here and there. They started them for

characteristically philanthropic purposes, the reason they

have always done. Very f=w pesople evar got intc the
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schooling business to make money. The only exception to that
was the city of Manhattan in 1946 when the G.I. bill became
available. The State of New York provided 52 weeks at 320 a
week to anyone Qho hal been in the services, and an enormous
number of barteadar schools showed up on Ninth Avenue, and an
amazing number of people *ook their G.I. bill and their 52-20
and went to bartender schools. I once asked one of them what
did they teach you there, and they said they teach you that
Boston nevar loses money on ice.

Senator Roth, do you want to carry on?

Senator Roth: The Chairman says he will be right back.

Senator HMoynihan: It would be helpful, Mr. Jones, if we
could get the statistics in a little compilation. The
Commission of Education was established in 1864. It probably
began collacting iata pretty soon thersafter.

Er. Jones: Yes, sir. We could do that for you. I did
submit a latter to Senator Long as followup to our hearing
about two weeks ago which indicated what the private school
enrollment as a percentage of the enrollment has been in four
particular years -- 1955, 1965, 1975, and 1982. I will
provide as much historical information as I can find.

Senator Moynihan: I woull bet you five dollars that if
you just give the historical statistics in the United States,
you will find a table where all you have to do0 is xerox it.

Mr. Jones: VYes, sir. We will provide that for you.
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Chairman Dole: Are there any other amendments? We have

a fifth one out here in the phone booth.

Senator Moynihan: Mr. Chairman, I would offer my
amendment to chénge the word "should"™ to the word "may" on
page 3, line 17.

Chairman Dole: Without objection, that amendment is
agreed to.

Does Senator Boren have any amendments? I guess not.
And, Senator Chaf=2e, I am counting him because I know where
he is. He is right through\that wvall. Senator Grassley is
on the way -- maybe from Iowa; I do not knowe.

{(Laughter.]

Chairman Dole: We will finish it. I mean there is no
problem with that.

[Pause.]

Chairman Dole: What do we need, ten to raport out tha
bill?

Mr. DeArment: We will need eleven to report the bill
out, but t> just approve it we need five.

Chairman Dola: Pardon me?

¥r. DeArment: If we just approve the bill and not report
it out as a separate piece of legislation, we can do that
with five?

Chairman Dole: Cannot do it with four, huh?

Senator Moynihang Where is Senator Chafee?
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(Pause. ]

Chairman bole: Are there further amendments?

¥r. DeArment: If we could just adopt again ¥r.
Yovnihan's amendmant which would change the word "should” to
"may," we have five present, if there is no objection £o
approving it.

Chairman Dole: No. That amendment is aprroved.

Senator Chafe=: Which one is that?

Chairman Dole: Are there further amendments to the bill?

Senator Chafz2: Yes. I have some, Mr. Chairman.

Mr. Chairman, as presently drawn, what was passed in my
absencsa?

Chairman Dole: They inserted the word "may" as opposed
to "shouli."

Senator Chafes: This deals with the handicapped, ¥r.
Chairman.

Chairman Dole: You offerad that last year.

Senator Chaf=22: That is right.

Chairman Dole: It was not adopted as part of the bill
last year. T think we worked out something on that last year.

Senator Chafe=: Well, ¥r. Chairman, what mine does is it
simply has the same requirements for the nonpuktlic schools as
this Congrass imposes upon the public schools.

Chairman Dole: Well, if you accept an amendment, I think

we did permit an sxception for schooils lacking special
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programs and courses and special facilities, specially

qualified personnel or an adeguate staff to accommodate the
handicapped child.

Senator Chafee: I am not very anxiocus to do that, Mr.
Chairman. What that does is just let the nonpublic school
avoid taking any of the handicapped by not having the
specialized students, and then you dump on the public schools
the handicapped. And if the idea of this is to foster
competition to show what the public can do versus the
nonpublic, then they ought to operate on a1 level rlaying
field. And I see no reason why we should not do the same for
the nonpublic as we have done for the public. We have no
hesitancy in doing that here, and we are going to spend large
sums of money. It is about a billion dollars, and that is a
modest estimat=. And that hardly involves the refundability.

So, ¥r. Chairman, I see no reason in the world why the
same r=aquirement should not;he on both.

Chairman Dole: Are you offering that amendment?

Senator Chafe2: I am offering that amendment.

Chairman Dole: And I would offer an amendment to the
amendment., Do you have the language there, Don?

Mr. Susswein: Yes, ¥r. Chairman. The amendment would
provide, 2s last year®s bill did, that credits would not be
alloved for payments to a school that had an admissions

policy that discriminat=2i against handicapped children, but a
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school would not be considered to have such an admissions

policy if it discriminatsd only because it did not have the
special programs and courses, special fécilities, specially
qualified persodnel or adeguate staff to accommodate a
handicapped chili.

Senator Chafee: Well, ¥r. Chairman, that is a zero. If
you do not want to take the handicapped, you do not take then
because you do not have the staff. I would be curious as to
Mr. Wilkinson, th2 principal proponent of this legislation,
wvould explain the equality of that provision.

The handicapped go to the public schools. The
nonhandicapped -- the handicapped cannot go to the nonpublic
schcels if the nonpublic school chooses not to have the
facilities under the amendment as mentioned.

Chairman Dole: By the way, I will withdraw that and vote
on yours. I can offer mine latar.

Senator Chafee: Fine. The question then is whether
handicapped children will have access to these schools we are
putting feieral money in, and there is nothing unigque about
making -this raquirement. We have already crossed the hurdle
about saying funds cannot go to those schools that
discriminate on the basis of race; so we certainly should be
able to do it to this.

¥r. De2rment: Mr. Packwood.

Senator Packwood: No.
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¥r. DeArments:s HMr.

[No response.]

Hr. DeArment: ¥r.

Chairman Dole: No.

Mr. DeBrment: Mr.

Roth.

Danforth.

Chafee.

Senator Chafee: Avye.

Mr. DeArments Mr.
[No response.]

Mr. DeArment: Mr.

Chairman Dole:s No.

Mr. DeArment: Mr.

Chairman Dole: Ro.

Mr. DeArment: Mr.

Chairman Dole: No.

Mr. DeArment: Mr.

Chairman Dole: No.

Mr. DeArment: Mr.
Senator Grassley:

Mr. DeArment: Mr.
(No r=2spons=2.]

¥r. DeArment: Mr.
(No ra2sponse.]

Mr. DeArment: Mr.
[No response.!

Mr. Da2Arment: Mr.

Heinz.

Wallop.

Durenberger.

Armstrong.

Symms.

Grassley.

No.

Long.

Bentsen.

Matsunaga.

Moynihan.
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Senator Moynihan: No.

Mr. DeArment: Mr. Baucus.

[No response.]

Mr. DeArmeni: Mr. Boren.

Senator Boran: Aye.

¥r. DeArment: Mr. Bradley.

Senator Brailzy: No.

Mr. DeArment: Mr. Hitchell.

[No responsa.]

Hr. DeArment: M¥r. Pryor.

[No response.]

Kr. DeArment: ¥r. Chairman.

Chairman Dol2: No.

Senator Borens: ¥r. Bentsen votes aye by proxy, and Mr.
¥atsunaga aye by proxy.

Chairman Doles On this vote the yeas are 4, the nays are
-- Just announce :the vote.

Mr. DelArment: The yeas are 4, and. the nays are 11.

Chairman Dole: The amendment is not agre=d to.

Are thare otha2r amendments?

Senator Chafe=z: Yes, ¥r. Chairman. I have an amendment
hece which I think you will probably accept, which provides
that any school that receives these funds must comply with
th2 compulsory attendance funds in the state in which the

school is situate=i.
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Chairman Dole: I think that was also discussed last
year. It is strongly opposed, as I understand it, by the
administration. We adopted that last year.

Who in the édminist:ation can discuss that amendment?

¥r. Jones: We are guite strongly opposed to this
amendment.

Chairman_Dole: Why?

Mr. Jones: We have sent you a bill for two years with no
language for this because we do not believe it is a proper
role for ths f=232ral government to be addressing matters of
attendance in schools.

Secondly, we find that while it is a state rcle, every
state has assumed that role. They do impose some form of
attendance rules or regulations in everj state. We have a
concern that if any language is placed in this bill on
compulsory attendance, and it would require the promulgation
of federal regulation to enforce that language, we would
rather not get into that business of regulatisn over state
law, or in the case of Oregon you will even find that the
local school districts determine what may be compulsory
attendance for schools in the home.

Senator Moynihan: 1Is it not the case that only about
half of the states have state-level compulsory attendance
requirements?

Mr. Joness All states have essentially compulsory
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attendancs. What you are refarring to is accreditation,
certification and licensure of teachers and the like within
the institutions. And there 2re some 23 states that have
only voluntary certification standards and things of that
nature.

Senator Moynihan: I wondsr if the Senator would accept a
Substitute amendment which would simply require the Internal
Revenus S=rvice to determine whethar 3 school is validly
operating as a legitimate school. And vou do not have to
know much to know a school when you see one, and I do not
think it would be an overwhelming operatisn. You have to do
a 501(c)(3).

¥r. Jones: The bill currasntly inzludss the 501(c)(3)
definition, Senator. |

Senator Moynihan: Can we have report language or
Statutory language saying the IRS in determining whether the
501(c)(3) applies to 2 school can also determine that it is
legitimately operating?

Senator Chafe=: ¥r. Chairman, I guess you did not listen
carefully to the amendment. It said the school has to comply
with th2 compulsory attendzncs laws of the state in which the
school is situation.,

Now, if the state has no compulsory attendance laws, it
does not have to comply. There are no laws to comply withe.

But it seems to me this is the most modest kind of
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rejuirement, unless we ares going to just pour out money and
forget it.

Senator Packwood: Let me ask this. Today those states
that have schooi certification laws, whether they be
attendance or otherwise, certify public and private schools,
as I understand it, and if they do not meet certain
requirements, they are closed. Is that correct?

Mr. Jones: There are a fow court cases now determining
whether the state has the authority.

Senator Packwooi: I understand thate.

Mr. Jones: The state would move in that direction,
Senator, that is correct.

Senator Packwood: And to the extent that the states have
those requirements, we do not need this Chafee amendment.
The state already attempts to enforce them anyvay.

Yr. Jones: That is righte.

Senator Packwood: And to the extent that the states do
not have the requirement, it is a nullity, so I do not see
that we add anything tc it.

Mr. Jones: Correct

Senator Chafe=2: Wait a minute. Let us slow up here.
The states that can well have requirements levied cn the
public school system as for compulsory attendance, those
vould not necessarily apply to nonpublic schcols. I am

saying that the same attendance requirements that the state
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levies on the nonpublic schools shouli be levied on the

public schools.

Senator Packwood: Even if the state itself chooses not
to levy those?

Senator Chafe2: That is right. If they do not do it, so
be it. If it is you do not have to go to school but 120 days
or whatever it is, that is up to the state. But if the state
has such a requirement on its schools, public schools, then
the same thing on the nonpublic.

Mr. Jones: Se2nator, that is already being taken care of
in the S0 states by 50 state laws.

Senator Chaf=22: No. I think we have had testimony that
some states have no such laws.

¥r. Jones: States have compulsory attendance laws. The
fact of the matter is they have different standards for
accreditation, certification or licensure. That is where the
difference occurs, Senator.

Senator Chafs2: Fine. Let us apply them to nonpublic
schools.

Senator Boren: All 50 states have compulsory attendance
laws?

Kr. Jones: vyes.

Senator Boren: And are all S0 states now applying them?
In all 50 statas io thza state laws arply to private

institutions?
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dr. Jones: Yes, sir.

Senator Boren: They do0? And they have the same standard
in each case?

¥r. Jones: No. There are different standards in the
different states.

Senator Boren: I realize that. But I anm talking about
within a state. Within state X is it the -ase that state X
applies the same compulsory attendance standards to public
and private schocls?

Mr. Jones: I cannot go that far because there are
disparities in the 50 states. For instance, as I pointed
out, in Oregon you will find local school districts will
determine, not the state, as to whether You can teach school
in your home or not. The permission -~omes from the local
school board, not the state. This appeared in a recent study
by the Fducation Commissiosn of the sfates. And this is just
an example of how complex it can get if we begin to attempt
to regulate compulsory attendance from the federal level.

Senator Bradlsy: Dii you do this last vear? Was this in
the billv?

Senator Chafe2: We accepted this last year. I do not
know what the fuss is this year.

Chairman Dols: I think what the zon=ern was -- I do not
know. The administration did accept this amendment last

year. I think th2 concern was it might start some move to
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impose restrictions on private schools, including teacher
certification raquirements, under some guise 5f trying to
meet the minimal truancy laws.

Mr. Joness 'That is part of it, M¥r. Chairman. The other
part of it is you may find federal regulations being
promulgated that will reach out to attempt to regulate the
states to make sure they are doing what they say they are
doing. And even in the case of Oregon you will get a federal
regulation going perhaps into some private homes, and we want
to stay away from that.

Chairman Pole: I think Senator Packwood wanted to be
heard one more time.

Senator Moynihan: While Senator Packwood is on the
telephone, may I correct the record, ¥r. Chairman, or fill
the record?

Chairman Dole: Yes.

Senator Moynihan: I want to make clear how vigilant our
Court has been in these matters. It was in the case of
Wolman v, Walton in 1977 that the Court ruled that the
provision 2f textbooks to a denominational school was not
direct aid, but the provision of maps was. And direct aid
is, of course, orohibitedi, so no maps. |

This is what I remembered, and I got it wrong. Whether
Yyou can provide an atlas, which is a book of maps, is still

-— we are waiting for the next case.
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[Laughter.]

Chairman Dol=: Ready for the vote?

Senator Chafee: Ready for the vote.

Mr. DeArment: Mr.
Senator Packwood:

Mr. DeArments Mr.
[No response.]

Mr. D2Armant: MNr.
Senator Danforth:

Mr. DeArments Mr.

Packwood.
No.

Roth.

Danforth.
No response.

Chafee.

Senator Chafe2: Aye.

Mr. DeArment: Nr.
[(No rasponsza.]

Mr. DeArment:s ¥r.
Chairman Dole:s No.
¥r. DeArment: Mr.
Chairman Doles No.
¥r. DeArment: Nr.
Chairman: Dol2: VNo.
¥r. DeArment: Hr.
Chairman Dole: VYo.
Mr. DeArment: Mr.
Senator Grassley:
¥r. DeArments;: MNr.

(No response.]

Heinz.

Wallop.

Durenberger.

Armstrong.

Grassley.

Noe.

Long.
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DeArment: MNr. Bentsen.

Senator Boren: Aye by proxy.

Mr.

DzArment: Mr. ¥atsunaga.

Senator Boren: Aye by proxy.

Mr.

Deirm=nt: ¥r. Moynihan.

Senator Moynihan: No.

Mre.
[No

Mr.

DeArment: Mr. Baucus.
response.]

DeArment: Mr. Boren.

Senator Boren: Aye.

¥r.

DeArment: Mr. Bradley.

Senator Bradley: Aye.

Mr.
[No
Mr.
[No

Mr.

DeArment: Mr. Mitchell.
response.]

DeArments: M¥r. Pryor.
rasponse. ]

DeArment: Mr. Chairmane.

Chairman Dole: Nc.

You

may Jjust read the vote. Do you have another one?

Senator Chafz22: Yes. I have another amendment.

Mr.

to.

DeArment: The vote was 5 ayes, 9 nayse. Not agreed

Chairman Dole: In all of these votes the absentees, of

course,

ar2 entitled to recor? their vote.

Senator Chafee.
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Senator Chafe2: This amendment deals with requiring the
schools who will receive this additional funding to comply
with all applicable state and fedsral laws pertaining to
bilingual edu:aﬁion and the education of students with
limited proficiency in English.

Rs you know, Mr. Chairman, my thrust throughout this is
to make the requirements on these schools equal so that
indeed there will be 3 level playing field, if you will.

The public schools have this requirement to teach the

youngsters who come in with in some instances bilingual

20

21

22

24

25

education and havs to deal with those with limicted

proficiency. And I see no reason why a selected group of

schools receiving fedaral funding should be exempt from this

requirement.

I think what we want to do is make equal opportunity,

equal opportunity for the handicapped. That has been

rejected here. Egual orportunity on religion.

rejectad. Equal opportunity on sex.

one to the floor.

That was nrot considered here.

certainly those who have EZnglish problems, limited

proficiency in English, should have the opportunity to avail

themselves of this magnificent opportunity being provided

under this legislation.

That has been

We 4ii1 not bring that

But

So it is a very simple amendment, Mr. Chairman.

Chairman Dol=:

Is the administration opposed?
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Mr. Jones: We are opposed.

Senator Chafe2: Why?

¥r. Jones: The reason is the bilingual students are now
ible to re:eive'support from public schools through Title
VII. Title VII is our bilingual education law, and they are
receiving assistance through that titls, just as they are
receiving assistance through Chapter I. You will find
bilingual students are able to sometimes qualify for Chapter
I funding and the same type of service.

Senator Chafe2: Chapter I goes to poor students?

Mr. Jones: Educationally disadvantaged.

Senator Chafe2: Economically disadvantaged.

Mr. Jones: Educationally disadvantaged, Senator, and
certainly a factor in determining that is the economic
situation of the family.

Senator Chafe2: I think as a matter a fact the
determination of vhether a school is entitled to the Title I
fund is based upon tha =2conomic survey in the community, is
it not?

¥r. Jones: Well, it depends upon a forﬁula which depends
upon the concentrztion of tﬁe number of educationally
disadvantaged children in that school district. " But I am
saying not only can these students be served under Chapter I
funding, they'can be receiving services until Title VII, just

is the handicappz3l childrzsn r=2ceive sarvi-as through %1.142,
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89.313 through the Chapter I Act also for state-administered
programs.

Senator Chafez: Therefore, it is the administration's
position t»> heri 3111 of these children into the public
schools.

dr. Jones: No, sir. I think the record even shows there
are something like 9 percent of the enrollment in private
institutions is of Hispanic origin, and you will find
something like 8 percant of the enrosllment in public schools
to be of Hispanic origin. So I think the record shows fairly
clearly th2re is 3 large number of Hispanic students
attending private institutions now.

Senator Chafe2: That is not the only group in America
benefitting from bilingual education, is it?

Mr. Jones: No, sir. That is correct. But what you will
find is private institutions are cpening their doors to
students who need assistance because they are limited in
their English proficiencye.

Senator Chafes: Do private schools receive any of this
federal moaney?

Mr. Jones: They receive services in kind, Jjust as they
do through Chapter I and 91.142.

Senator Chafee: So I do not get the point you are
making. You are saying the public schools receive money for

these services, and therefore, that is why you can levy that
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requirement.

Do private schools receive no such money? What was
Senator Moynihan talking about?

Mr. Jones: »Ptivate schools, Senator, are able to have
their chiliren receive the Chapter I s2rvices, by example,
through the public school systenm.

Senator Moynihans: They send them over.

Senator Chafe2: Well, why should not the handicapped
children have this access to the nonpublic school?

Mr. Jones: The handicapped children receive the sane
kKind of services in kind through the public school systemn.
91.142 provides there must be equal access of the services to
students in private schools and handicapped. And you will
find that the federal support for 91.142 is about $31 per
handicapped child.

Senator Chafe2: We have killed that off. This merciless
group did in the handicapped children as far as going to
nonpublic schools. 1Llet us talk about those lacking
proficiency in English.

¥r. Jones: Th2 same staniard can apply, Senator. That
is the reason we are using 91.142 as Chapter I for an
2xamplee. Private schools who have limited English proficient
children in attendance may receive services from the public
school that the public school provides for their Z=nglish

deficient children.
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Senator Chafee: Mr. Chairman, I do not quite understand
the arguments presented here. If we are seeking an equal
opportunity set forth in the purposes that the child that
jo=2s not have pfoficiency in English should have the sanme
opportunity in the private school and the private school
ought to provide it, if they do0 not want to provide it, that
is fine. If they do not want to have equal access on race, |
that is their business. They just cannot get the benefit of
this legislation. There is no difference.

Senator Moynihan: May I? I had something to do with the
drafting of Title I, and I think a federal'thing should be
made. It is often propositioned, Semator Chafee, which I do
not think you ara responsive to, in the 1960s the theories of
major legislative enactments, what the United States

Jovernment tried to Jo was to give educational opportunities

i
|
to people who previously were not getting them because in one
way or another they were very expensive to provide, and the
states did not have the money or wouli not put it up or
whatever.

Handicapped children are very costly to educate, and 1
bilingual asducation is a different matter, and there is quite ;
a bit of educational dispute about how useful it is. - But
certainly in the early stages it is n2cessary.

Now, Title I provisions of this kind are available to

students in nonpublic schools by sending them for special
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treatment and care to a nearby public school. That was the
way we worked out the problem of what is direct and what is
indirect. This was considered aid to the child and not aid
to the school.

These schools that we are talking about are not trying to
keep out of their schools people who have trouble speaking
English because they come from immigrant families. These are
not schools for elites. These are characteristically schools
== in most of our major cities these are the schools where
the childra=n of immigrants enter American educational life,
and many years later they get to Phillips-Exeter on the other
end. They start out in private schools, they go through
three generations of public schools, and they end up, if they
are lucky, in private schools, and then they go on to Brown.

But the point is we are not trying to punish these
schools. We are just trying to let them play their
function. Th2y ar=2 not meant to be eguivalent schools. They
are there because they are different.

Senator Chafe2:¢ They are different, all rigcht. They do
not have any problems. They shunt those off to the public
school, ani that is what this legislation is designed to do
-— increas2 the difference. Of course they flourish.: Why
should they not flourish?

Senator Moynihan: Flourish?

Senator Chafe=: Why should not those students have
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greater proficiency? If you are going to skim, you are going
to take the brightest.

Senator Moynihan: You are not describing these schools.
You are talkingiabout Phillips-~Exeter.

Senator Chafes: This committee in vote after vote after
vote has refused to levy the same requirements on the
nonpublic schools it levies on the priﬁate schools -- whether
it is handicapped, whether it is sex, whether it is limited
proficiancy in English, whethesr it is religion. They have
decided these schools can determine what they are going to
take, and they are going to take the best, and we have seen
it.

Yes, you can talk about your inner city school that you
see. The rest of us see other types of private schools and
nonpublic schools. And I am not saying Groton and Exeter. I
am saying plenty of schools that we see. What do they do
wvhen they have a troublemaker? Out he goes. Rap his
knuckles, and if he will not behave, what do we say? There
is tight discipline ih parochial schools, and three cheers.
But if the youngster does not shape up, off he goes to public
school because thay have that ability to screen, and they
have that 2bility to take the ones they want.

What this legislation is doing is setting up two
different types of school systems in the country and

reinforcing it with federal money.
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I am ready to vote.

Mr. DeArment:

Mr. Packwood.

Senator Packwood: No.

Mr. DeArment:
[No response.]
Mr. DeArments
Chairman Dole:
Mr. DeArment:
Senator Chafee:
Mr. DeArment:
[No response.]
Mr. DelArments
Chairman Dole:s
¥r. DeArment:
Chairman Dole:
Mr. DeArment:
Chairman Dols=:
Mr. DeArment:
Chairman Doles

Mr. DeArment:

Mr. Roth.

Mr. Danforth.
No.

Mr. Chafee.
Aye.

Mr. Heinz.

Mr. Wallop.
No.
Mr. Durenberger.
No.
Mr. Armstrong.
No.
Mr. Symms.
ﬁo.

Mr. Grassley.

Senator Grassley: No.

Mr. DeArment:
[No response.]
Mr. DeArment:

Senator Boren:

Mr. long.

Mr. Bentsen.

Aya by proxye.
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Mr. DeArment: Mr. Matsunaga.
Senator Boren: Aye by proxye.
Mr. DeArment: Mr. Moynihan.
Senator Hoyﬁihan: No.

Mr. DeArment: M¥r. Baucus.
[No response.]

Hr. DeArment: Mr. Boren.
Senator Borens Aye.

Mr. DeArment: Mr. Bradley.
Senator Bradley: No.

Mr. DeArmant: Mr. Mitchell.
(No response.]

Mr. DeArment: Mr. Pryor.

[No response.]

Mr. De2Arment: Mr. Chairman.

Chairman Dole: No.

Mr. DeArments The yeas are 4, and the nays

amendment is not agreed to.

Chairman Dole: Senator Chafee.

Senator Chafe2:s I have no more amandments.

91

are 11. The
|
|
|

Chairman Dole: What happened tc Senator Danforth? He

has a couple of amendments, does he not?

float in here soon.

He will hopefully

Senator Boran: Mr. Chairman, the first amendment I have

to offer would be on page 14, line 13, to add a new
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subsection (2) which would state as follows: "which complies
with all state and local health, safety and building codes
ipplicable to the public schools."™ This simply would make
sure, as wve are-attempting to shift students from the public
schools to privats schools in states like mine, that we have
adaquate compliance with the building codes, the health and
safety codes.

We ars very much troubled right now with the growth of
institutions in garages, dilapidated buildings. There are
a1l sorts of placass where you have schools springing up, § or
8 or 10 people taught, of course, by people in some cases who
probably have not graduated from high school. And they
certainly are not meeting all of the health and safety
codes. And I think it goes back to what Senator Chafee was
saying earlier.

" Mr. Bell told us the purpose of having tuition tax
credits was to have competition, competition between the
public and privatas sector. If you are going to have
competition in any kind of rules that I know anything about,
you have to have 3 level playing field, and you have to have
the same rules applicable to both.

I certainly think in this area it is extremely important
that we assure that whatever safety and building codes apply
to public schools should apply to the private schools. And I

vould assume in many states so far they have written their
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1 codes to apply to public schools. It would not be a federal
2 standard. It would not require the issuance of federal

3 regulations. It would simply be the matter of aprlying the
4 applicable state and local, and I emphasize the word "local"
5 as well.

6 If a state leaves those matters up to the locality, we

7 would in no way intrude upon the right of the locality to set
8 what the health, safety and building codes would be. It

9 would apply the same standard to the private schools as to
10 ths publiz schools.
LA Chairman Dole: Does the administration have a position

12 on this?

13 Mr. Joness We are opposed to this, Senatore.
14 Chairman Dole: Why?
15 Mr. Jones: For principally the same reasons as

16 compulsory attendance, in that you find states and localities
17 are already enforcing health and safety codes in schocls,

18  public and privat2; and we believe it should rest there. It
19 1s not a faderal obligation.

20 Furthecmore, #we 45 not belisve that the faderal

21 government should continue to direct its attention in this

22 nature. It does not do so through any other form of tax

23 deduction it has provided churches or anything of this naturee.
24 The federal government does not get into the question of

25 health ani safety and buildingy codes for institutions
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receiving tax deductions, and we do not believe it is proper
for them to do so under a tax credit bill.

Senator Boren: Have you done a survey of all states and
localities to détarmine that they are applying their health
and safety codes to private school buildings?

Mr. Jones: The advice I have received is that they are
applying them, yes.

Senator Boren: And what was the basis of that advice?
Have you conducted a survey to determine if the state and
local units of government are applying the sanme health,
safety and building codes to private schools as to public
schools, or have we no survey on that?

Mr. Jones: W2 have no actual survey. I cannot speak‘for
16,000 school systems in this nation, that is true; but you
do have state and local laws to cover health and safety codes
for educational institutions.

Senator Boren: Mr. Chairman, I think it just goes back
to what we have seen before. And we are here opening the
federal purse to direct aid to the schools in providing
financial incentives for people to attend them, and it just
seams to me2 that I canonot imagine us not at lesast being
concerned snough, not intruding, but at least saying state
and local units ought to apply the same building codes to
private schools as well as public if they are going to

qualify.
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We ars not t=21lingy them what these codes should be, but
it Jjust seems to me that if we are going to give people all
this money and have all of this competition, we should at
least require them to meet this. This is just absolutely
fundamental in terms of the safety of young people. We are
not here d2aling w#ith adults. We are dealing with young
people.

Mr. Jones: W2 arz every bit as concernad about the
safety and health of young people as anyone, Senator. What
we sail for compulsory attendance applies here also. You are
eventually going to get the federal government to promulgate
regulations to make sure states and localities are beginning
to ensure that their health standaris, safaty standaris,
whatever, in private schools, private homes that service
private schools, ani what not. And if you leave it up to the
States and localities, it is the appropriate role for those
people. ;

Senator Boren: Which recsive federal funds.

¥r. Jones: They do not receive federal funds. You and I
have disagreed on this issue for three weeks, Senator, and I
supposz we Wwill continue to; but it is not aid to
institutions.

Chairman Dole: Do you want to vote?

Senator Boren: Yes.

Mr. DelArment: Mr. Packwood.
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Senator Packwood:

Mr. DeArments ¥r.

Chairman Dole: No.

Mr. DeArment: Mr.

Chairman Dole: No.

Mr. D2Armant: Mr.

No.

Roth.

Danforth.

Chafee.

Senator Boren: Aye by proxy.

Mr. DeArment: Mr.
[No response.]

Mr. DeArment: Mr.

Chairman Dole: No.

Mr. DeArment:s Mr.

Chairman Dole: No.

Mr. DeArment: Mr.

Chairman Dole: No.

Mr. DeArment: ¥Nr.

Chairman Dol=: No.

Mr. DeArment: Hr.
Senator Grassley:
¥r. DeArment: Mr.
[(No responsz.]

Mr. DeArment: ¥r.

Heinz.

Wallop.

Durenberger.

Armstronge.

Symms.

Grassley.

Noe.

Long.

Bentsen.

Senator Boren: Aye by proxy.

Mr. DeArment: Mr.

¥Yatsunaga.

Senator Boren: Aye by prcxye.
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Mr. DeArment: Mr. Moynihan.

Senator Hoynihan: No.

¥r. DeArmesnt: Mr. Baucus.

Senator Borén: Aye by proxy.

¥r. DeArment: Mr. Boren.

Senator Boren: Aye.

¥r. DeArment: Mr. Bradley.

Senator Bradley: No.

¥r. DeArment: Mr. Mitchell.

[(No response.]

Mr. DeArment: Mr. Pryor.

[(No response.]

¥r. DeArment: Mr. Chairman.

Chairman Dole: No.

On this vote -- read it.

Yr. DeArment: The ayes are 5, the nays are 11.

Chairman Dole: The amendment is not agreed to.

Arz thare oth2r ameniments?

Senator Boren: Yes, Mr. Chairman. I have another
amendmant.

On pags 14, line 13, to add a nev subsection which would
states: "which complies with all state teacher certification
and licensure requirements applicable to the public schools.”

This is in 1line with the other amendments we have offered

to make good on the Secretary of fducation's statement that
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are having a level playing field.

about that. I think that

some of the members of this committee about it.

And T am very concerned

S8

== I realiz2 -- I have talked with

There are

areas of this cbuatry where the parochial schools really do

serve a public function where they have excellent standards.

I have been in many, many excellent parochial schools. I

have talked with the students there.

of instruction.

Let me tell you in the south and in the vest, in

particular -- and again, I think we have to consider we

There is a fine guality

cannot be blind to the regional impacts of this act before us

-— there is a garden variety of operations springing upe.

I

think if any single member of this committee could see what

is being held out as =ducation in terms of lack of

qualifications,

there is absolutely no qualification -- I

have the list hers -- in terms of regulation,

We have some 32 states that do not require, at least in

certain areas,

mandatory requirements in terms of

certification for their tzacharse.

Now, I have been a critic myself at times of some of the

standards requirei by certification by various states. I

would like to
substance and
courses which

I realize

see the day when we put more emphasis on

subject matter more than on certain kinds of

ar=2 besing raguired.

there are problems there, but we are opening

440 FIRS
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th2 door to more and more students attending schools. We are

dismantling, at least in certain regiosns of the country, ve
are operating on dismantling the public education system; and
Wwe are encouraging -- again, I go back to tax credits. Tax
cradits arz usad 1s mathods by this committee again and again
Just like tax deductions to encourage certain kinds of
conduct. If you do not -- that is the whole purpose of a tax
credit. And if we are going to give a tax credit to
something, ve encourage people to utilize it, and by
encouraginy them to utilize it, we 2ncouragye them to shift
their children to another school systenm.

We are dealing here with in some cases very, very minimal
levels of any kind of thing that could pass for educational
instruction. And I think that we may need to look ourselves
in the airror ani say to ourselves -- let us say, for
example, ve have a school staffed with people who do not have
a grade school 2ducation -- is there anything under this bill
as it is now written, if I wvanted to start a school, a
private school, and have it in my backyard or in my garage,
because I just put a new roof on my carage, and I am not sure
it would meet the health, building and safety codes we have
just said io not apply.

Let us suppose I do not have an elementary education and
let us suppose I do not even have the ability to read an

eighth grade level textbook, but T am going to teach. What
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is to prevent that? What is to prevent that from happening?

And I must say I do noct think that is such a far out
hypothetical in terms of what is going on in some places.
Are we going to allow that? Are we going to say we have no
responsibility? We have said wve d§ not ﬁant to have
compulsory attendance. How far will we go? It seems to me
we have to have some minimal standards here in terms of
making sure that we have teacher certification at least in
tarms of the instruction of those people participating in
those schools, or that at least some standards of
certification be established.

There might w2ll be some states -- and I know that I have
no concern whatsoever that any parochial:school that I know
of in this arsa or in New York City that this is going on,
but I can tell you in certain parts of the country we are
having people who do not necessarily have even hig¢h school
educations who now present themselves as professors operating
schools.

Chairman Doles Senator Moynihan, do0 you wish to address
this?

Senator Moynihan: I am just being tedious. I will say
again we are not designing a new nation in this legislation.
The states of ths Union have had educational laws since the
1830s or 1840s or when they became states. They have

certification requirements as much as they desire. Some
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desire more than osthers. They have safety regulations, and

they apply to all schools.

What we are doing here is not designing a new schcol
system or a new.nation. We are trying to compensate for the
fact that when federal aid to education began as a general
program in the 1960s, it was not found possible for whatever
the reasons -- these particular elementary and secondary
schools were not includ24 in the dire=zt aii. I think they
ought to have been. And I think had we done that, we would
be all behind the issue, and we would not be here.

Now, at the college and university level is it not the
case, Mr. Jones, that the federal government makes no
distinction of any kind in its aid to a neainally
denominational university or state university?

Mr. Jones: Correct.

Senator Yoynihans: None of any kind. And life goes on.
The Constitution is still there. The Supreme Court meets.
And there is no evidence whatever of a precipitous decline in
universities. As a natter of fact, during this period the
shift has bzen away from private towards public, is that
correct, Mr. .Jones?

r. Jones: Y3s, sir.

Senator Moynihan: Just the opposite of what is being
pradicted here. And we are simply trying to compensate for a

rather muddled piece of work we did in 1965. That is all.
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We are not designing a new school system or inventing a new

country.

Senator Boran: Well, M¥r. Chairman, I think there are a
lot of differences of opinion, with all due respect, and I
appreciate my colleague from New York and his scholarly
knowledge of this subject. But I think it is a fundamental
leparture from what has gone on before.

The federal government of this country has never provided
tuition tax credits to encourage or make financially more
attractive the attendance at private elementary and secondary
schools versus public. And even in the examples we had
before this committee, the Secretary of Eiucation when he
testified, the only exémple he could state, again and again
he use& the example of Minnesota.

The ¥innesota system is not like the one we have .before
us in this bill. It allows for tax credits against the
public schools, tuition-type public schools as well, as
Senator Durenberger tried to propose.

So the one example, the one bit of case study that we
fall back on wher= we have had tuition grants of this kind,
we go back to the Minnesota example. It is not applicable t*o
this bill.

I just wonder if we have launched on to this legislation
without having surveys. We have not had the results yet of

the demographic change anticipated. As far as I know, we
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have not had the results of the makeup of private schools,
how they iiffer accordiing to income lavel, according to
racial makeup. I would bet there are vast differences
between thz Staie of New York, the State of Massachusetts,
probably the State of Oregon, the State of VNew Jersey, and
what it would be in the State of Texas, Oklahoma or South
Carolina. I bet there would be very large differences.

I just wonder, do we know -- have vyou done a survey to
find out hov many people are teaching in private schools? I
would be particularly interested to know if you have this by
regional breakdown. Without college degrees how nmany people
are teachiag in private schools, let us say in the south and
vest today? And I would sure like to know how many of these

schools started in ths last tan years -~ that would be very

-interesting to have -- that do not have college degrees and

would not be 2bls to begin to meet the cartification
requirements of public schools in those states.

Do we know? Have we done a survey of the educational
qualifications of instructors in private education apart from
say the Catholic schools where we have had a long-established
very high standari, which I applaud?

Mr. Jones: It is my understanding the National Cénter
for Education Statistics is now conducting such a survey.

But let me underscore, if I may, sir, that this question of

certification standards, particularly as they apply to the

ALDERSON REPORTING COMPANY, INC.

440 FIRST ST.. N.W.. WASHINGTON, D.C. 20001 (202) 628-8300




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

104

certification of public school teachers, is one of the most
controversial areas right now as to what in fact comprises a
certified teacher.

Aside from fhat, I think it is also important to
unjerscore that private schools do in fact have to some
degree a regulatory mechanism against thenm simply because
parents, if they are not satisfied with the certification

standards >f the teachers in the private schools, they will

:

not send them there.
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-Senator Long: But some cases one of the reasons we have
mandatory attendance requirements is there are,
unfortunatzly, some parents in this country who do not care
whether their children have an education or not. We
legislated scme standards to reguire the education of
children who might have come out of homes where their parents
do not carz wheth2r they are 2ducated or not. And I would --
it seems to me there is such strong evidence.

None 5f the surveys have been done. All of the
justification for what w2 are supposed to be doing, none of
it is here. None of the work has been done. Every tihe ve
ask for a comment, the answer is, the survey has not been
completed, the survey has been begun.

I think the members of this Committee would be shocked.
We can all see the handwriting on the wall. Whether it
happens today, tomorrow, or when, this Committee is going to
Leport out this bill. T do not think the Senate will pass
it, because I think we will be more successful on the floor
in making nors effective use of our time resources than we
have in th2 Committee discussing the bill.

But I think the members of this Committee -- and I really
mean this -- I think in their consciences, if we could have
&n accurate survey of hov many teachers in the newly
2stablish2i private schools in the South and the West, let us

say in the last, let us drive it back for the last three
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years s> that we include the time from which we had the

desegregation ruling forward, I think we would be shocked.

I am not sure that the consciences of the members of this
Committee aould-allow them to vote for it. I think it might
change their opinion on this whole legislation if we
conducted an accurate survey on this.

They are springing up. It is one of the fastest growing
enterprises in our states, trying to establish these new
schools.

- Chairman Dole: Do you want a roll call?

Senator Chafee: Mr. Chairman, I #as interested in Mr.
Jones® comment. It is the caveat emptor theory: Buyer
beware. Pesople would not send their children to these
schools if they 3id not have good teachers. That is the
surest test of all.

That is a very unusual proposal. It is like not having a
requirement that there be safaty instructors at public
swimming pools because if children were drowning parents
would not send their chiliren to thess public swimning pools,
or have no requirements for safety in automobiles because if
the parents found out or the drivers found out there would be
no need for it.

Is that seriously, the law of the marketplace wiil
pravail, is that seriously what you are saying?

Mr. Jones: No, sir, that is not what I am sayinge.

ALDERSON REPORTING COMPANY, INC.
440 FIRST ST.. N.W., WASHINGTON. 0.C. 20001 (202) 828-8300




10

11

12

13

14

15

16

17

18

19

20

21

23

24

25

Please do not misinterpret.

Senator Chafe=2: Tell us what you did say.

Mr. Jones:

S2nator Boren raised a question of whether we

are having certified or qualified teachers in private

schools, and I a

m suggesting, if parents are not satisfied

with the guality of the education they are getting in the

private school they will not send thenm there, and there is

therefore 2 sens

e 2f self-impos2d rzgulation on the standards

of that institution.

¥r. Chairman, it is obvious the Administratior is opposed

to this bill.

Chairman Dole: I kXnow you are opposed to the amendnment.

Mr. Jones:

The amendment, yes.

Senator Boren: Does the collective community have no

right to have any shared concern about the education of

people in the society? That is what concerns me.

Chairman Dole: I do pot wvant to speed this along too

quickly, but we

long as we want,

Senator Boren: I am ready to vote.

Chairman Dole: A1l right, let us vote.

Mr. DeArment

Chairmain Dole: No.

¥r. DeArment

{No response.]

could argue each one 5f these amendments as

but --

: Mr. Packwood.

: Mr. Rothe.
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Mr. DeArment: Mr. Danforth.
Chairman Dole: No.

Mr. DeArment: Mr. Chafee.
Senator Chafee: Aye.

Mr. DeArment: Mr. Heinz.

[No response.]

Yr. DeArments Mr. Wallop.
Chairman Dolss No.

¥Kr. DeArment: M¥r. Durenberger.
Chairman Dolz2: No.

Mr. DeArment: Nr. Armétrong.
Chairman Dcle: No.

Mr. DeArment: Mr. Symms.
Chairman Dols: \No.

Mr. DeArments ¥r. Grassley.
Senator Grassley: VYNo.

Mr. DeArment: Mr. Long.

[No response.]

Mr. DeArment: Mr. Bentsen.
Senator Boren:\ Aye by proxy.
Mr. DeArm=2nt: Mr. Matsuniga.
Senator Boren: Aye by proxy.
¥r. DeArment: Mr. Moynihan.
Senator Moynihan: No.

Mr. DeArments Mr. Baucus.
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Senator Boren: Aye by proxy.

Mr. DeArment: MNr. Boren.

Senator Boren: Ave.

Mr. DeArment: Mr. Bradley.

Senator Bradla=y: No.

Mr. DeArment: Mr. Mitchell.

(No response.]

¥r. DeArment: Mr. Pryor.

[No response.]

Mr. DeArments Mr. Chairman.

Chairman Dol2: No. On this vote, the yeas are --

Mr. DeArment: Five and the nays are eleven.

Chairman Dole: And the amendment is not agreed to.

Senator Boren: Mr. Chairman, I have another amendment,
the same page, the same line, adding a new subsection (e):

"A school which complies with all state laws applicable to
graduation reguirsments.”

And I think again this is anot mn2ant t5 be 3 frivolous
amendment. Surely we do not want a situation in which people
could have backyard, gardsn variety schools, taught by people
who have not been to elementary school and cannot read books,
that can give them a certificate because -- for whatever
reason, and call that a graduation certificate, schools that
are not accredited by anyone, not visited by anyone of

educational authority exc2spt perhaps visitad by their
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parents, since the community no longer has an interest in the
stindards. S=211 it like corn flakes and they get a
certificate.
And surely ﬁe are not going to allow people to go around
saying they have 3 graduation certificate when wve do not
apply the graduation requirements to these institutions
applied to other schools in the state. That would certainly
not be level-field competition at all.

So I certainly think we oucht to apply the applicable
state laws relating to jraduation raquirements.

Chairman Dole: Do you want a roll call?

Senator Boren: Yas.

Mr. DeArment: ¥r. Packwood.

Chairman Dole: VNo.

Senator Chafe2s Mr. Chairman, do we not even hear fronm
the Administratiosn on this?

Chairman Dole: No.

Mr. DeArment: Mr. Roth.

[No rasponse.]

Senator Chafe=s: I would like to hear from them.

Chairman Dole: We have already started the roll.
You may delay it if you want. Go ahead.
Mr. DeArments Mr. Danforth.

[No response.]

Mr. DeArment: Mr. Chafee.
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Chairman Dole:
Senator Chafe2:
¥r. DeArnment:
[No responsé.]
Hr. DeArment:
Chairman Dole:
Mr. DeArment:
Chairman Dole:
Mr. DeArment:
Chairman Dole:s
Mr. DeArment:
Chairman Dole:

Mr. DeArmant:

No on Danforth.
Aye on Chafe2,

Mr. Heinz.

Mr. Wallop.
No.
Mr. Durenberger.
No.
Mr. Armstrong.
No.
Mr. Symms.
No.

¥r. Grasslzay.

Senator Grassley: No.

Mr. DeArment:
Senatcr Borens
Mr. DeArment:
Senator Boren:

Mr. DeArment:

¥r. Bentsen.
Aye by proxy.

Mr. ¥atsunaga.
Aye by proxy.

Mr. Moynihan.

Senator Yoynihan: No.

Mr. DeArment:
Senator 2orens
Mr. DeArment:

Senator Boren:

Mr. Baucus.
Aye by proxy.
Mr. Boren.
Aye.

Mr. Bradley.
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Senator Bradleys No.

Mr. DeArment: Mr. Mitchell.

(No response.]

Mr. DeArments: Xr. Pryor.

{No response.]l

¥r. DeArment: Mr. Chairman.

Chairman Dole: No. |

Mr. DeArment: Tha y=2as are five and thz nays are
eleven.

Chairman Dole: The amendnent is not agreed to.

Senator Boren: Mr. Chairman, I have ancther amendment,
at the same page, same line. It would simply reqguire a new
subsection (e) which would require that the schools which
receive this aid in the form of the tuition tax credit would
comply with all state accreditation requirements applicable
to publi-z schools.

I suppose, since we are not going to reguire them to meet
any graduation regquirements and we are not going to require
their teachers to meet any standards otherwise, this would be
at least a way of asserting the public's interest and the
right of the community to have some interest in their voung
beople receiving an education of at least a minimal guality,
so it would mean that when they got a certificate of
graduation from this school that an employar looking at that

later on -- the student himself, so that we do not deprive
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the student in th2 case of a school which do2s not mest
standards, we do not let him be linked into the ignorance
which might exist in the home, for example, or lack of
interest in eduéation; that we would require minimal
requirsments, acaiemic requirements,'by applying the state's
accreditation requirements.

And again, it would not apply any federal standard. I do
not think that would be appropriate. We simply say that the
state’s accreditation standards would arply to these
institutions, to zheck the young people to make certain there
ar2 minimal standards complied with.

Senator Moynihan: ¥Nr. Chairman, may I again make the
point that we are not inventing or designing a new school
system. These accreditation arrangements are in place
everywhere. They vary from state to stats, as the States
themselves vary.

I cannot resist raporting to the Committee, with respect
tc teacher qualifications, that it has just been learned that
Mortimer J. Adler taught at the University of Chicago for 50
Yyears without a college degree. He failed the swimming test
at Columbia in 1923.

¥r. DeArment: I think he 21so 1ii not have a high school
diploma.

Senator Moynihan: But he was given an honorary

bachelor's degree two days ago.
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These arrangements are in place in our country, in a

school system that is one of the finest in the world,

certainly one of the largest, and extraordinarily varied in
the public sector and the private sactor. And the states are
perfectly capable of doing this.

Senator Boran, can it be the Governor of the great State
of Oklahoma will not maintain these standards, these )
elemental provisions? You know they will.

I propose that we vots.

¥r. DeArment: ¥r. Packwood.

Chairman Dol=2: No.

¥r. DeArment: H#r. Roth.

Senator Grassley: He votes no.

¥r. DeArment: Mr. Danforth.

Senator Danforth: Pass.

¥r. DeArment: HMr. Chafee.

Senator Chafee: Aye.

Mr. DeArment: Mr. Heinz.

[No response.]

Mr. DeArments: M¥r. Wallop.

Chairman Dole: No.

Mr. DeArm=nt: Mr. Dur=znbarger.

Chairman Dole: No.

Mr. DsArmesnt: Mr. Armstrong.

Chairman TCole: No.
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Mr. DeArment: ¥r. Symms.

Chairman Dole: No.

Mr. DeArments: Mr. Grassley.
Senator Grassleys No.

¥r. DeArment: Mr. Long.

[No raspons=2.]

Mr. DeArment: Mr. Bentsen.
Senator Boren: Aye by proxy.
Mr. DeArment: Mr. Matsunaga.
Senator Borsns: Ay2 by proxye.
Mr. DeArment: Hr. Moynihan.
Senator Moynihans: No.

Mr. DeArment: Mr. Baucus.
Senator Borens Aye by pProxvye.
Mr. DeArment:; Mr. Boren.
Senator Boren: Aye.

¥r. DeArmsnt: ¥r. Bradley.
Senator Bradley: No.

Mr. DelArment: ¥r. Mitchell.
[KRo response.]

Mr. DeArment: Hr. Pryor.

[No response.]

Mr. DesArment: Mr. Chairmane.
Chairman Dole: No.

¥r. DeArment: ¥r. Danforth.
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Senator Danforth: No.

Mr. DeArment: The yeas are S, the nays are 12.

Senator Boren: ¥r. Chairman, I have some.other
amendments, but I know Senator Danforth had some amendments
he wanted to offer and I do not know what his schedule might
be in terms of being able to be here at another time. I
would be happy to defer to him at this point if he wants to
offer his amendnents.

Senator Danforth: Thank you very nuch.

Mr. Chairman, I have two amendments to offer. Let me
preface the discussion of them in this way. I have suppor ted
ths tuition tax cr=dit consistently since coming to the
Senate. I continue to support it. I will vote to report it
out of this Committee.

My concern is not with the theory of it, not with the
effect of it on public education. I think that is
overstited. ¥y concern for the tuition tax credit is very
simple to state:

Our Government is broke and we ar2 creating a new
entitlement program. Now, technically, if we have a
refundabla proéran, the refuniable part of the program is an
entitlement, but the tax part of it operates in the same way
as an entitlement.

We ar= 3oing to hava an increase in the da2ficit of a

-quarter of a billion dollars, a quarter of a billion dollars
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the first year, half a billion dollars the second, and
three-quarters of a billion dollars or so every year
thereafter. That is on the projections that we have
received.

I think it is clear in the past -- and Senator Long
stated this this norning -- in previous cases where we have
created federal programs we have done so on the basis of
economic projections which were the farthest thing from
reality. No one guessed the Medicare program would be
costing $53 billion in 1983. I understand when Yedicare was
first adopted it was projected it would reach $9 billion by
1990. It 9ill now r=ach over $100 billion by 1990.

Multiply that problem by Medicaid and almost everything
else we have gotten ourselves into, and the Government is
broke. And the entitlement programs are a hemorrhage and
that hemorrhage h2s not been slowed down in the least.

¥r. Chairman, I know it is wonderful to create new

programs. It is wonderful, it wins elections. We can create

newv programs, we can commit ourselves and generations to come
to spend more and more money and never pay the bill. But I
think that we have an overriding problem in this country. As
important 2s the concept of tuition tax credits is, we have
an overriding problem, ani that is the Government is busted,
broke, bamkrupt, £flat.

So my amendments are two. The first amendment is this.
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I think that the tuition tax credit should come into effect
only when Congress determines how it is going to pay for it.
I think that we in the Congress shouli specifically earmark a
way of paying fdr the tuition tax credit, either by increased
Cevenue or by rejuced spending in some other progranm.

So when we get the revenue equal to the projected cost of
the tuition tax credit for a period of five Yyears, then the
tuition tax credit begins and not before. I vould exempt
from the spending cut option for financing the tuition tax
credit any cuts in other Government programs for education,
because I do not believe we should rob Peter to pay Paul,
that we should transfer money from public education to pay
for private education.

Therefore, that is what my first amendment is. It is in
written form. Th2 Committee has it. I can explain any of
the details, but the basic concept is this: We will have a
tuition tax credit whan we pay for it and not before.

Chairman Dole: ¥r. Chapoton, have you any comment on
this?

¥r. Chapoton: I think we would have to oppose this bill,
even though we can be quite sympathetic with the points
Senator Danforth makes about the budget in general. This of
course 1s in the Administration's budget. It is accounted
for. That is what the budget process is supposed to take

into account, that is, overall receipts and overall outlays.
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Rnd this is a reduction in receipts that we took into account
in preparing the President's budget, and it should, we would
hope, be taken into account when Congress agrees on the
buiget resolution.

Therefore, I think it is, perhaps "unfair" is the word,
to single out this item as having to pay for itself as you go
along, beéause obviously that will make it that much more
difficult to pass this program.

Senator Danforth: Well, Mr. Chairman, that is right.

You have got it. We do0 not single out anything. Everything
is vieved as unfair. That is the great rule of unfairness
around her=2. Evsrybody is so concernsd about unfairness: Do
not touch me, it is unfair. It is the great code word,
"unfair,” in dealing with federal programse.

But I would say only this: It is unfair to everyone in
this country to be running deficits of $200 billion and
crzating brand spanking éew entitlement programs to offer the
American peorle with no idea of how we are going to pay for
them.

Chairman Doles L2t me say this, Jack. I will support
your amendment. I tell you why. I think the only vote it
will chang2 if this passes is yours. The p2ople who are
opposed to this are not opposed to it because of money; they
are opposed to it because of philosophy, and they would vote

against this until kingdom come if we appropriated straight
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in the income tax, or a user fee on barges or a gasoline
tax.

So I will sdpport it, and I am perfectly willing to put
it in abeyance until we find the money to pay for it. But I
bet it does not chang2 any votes, maybe other than yours,
because I know you offer it in good conscience.

Senator Danforth: I will vote to report it out, as I
said, whether my amendment carries or not, because I am
committed on tuition tax zredit and I think it is a good
idea.

Senator Packwood:¢ I am going to vote for it, because I
want to back the people who are opposed to this into a corner
by making them say they are opposed to it for reasons that
are non-financial.

Senator Boren: Mechanically, your amendment would say --
would the provision take effect -- the law, the tuition tax
credit would be written in the 1law, but‘would it be with a
triggering mechanism? Is that the way it would work?

Senator Danforth: Right.

Mr. Chapoton: Mechanically, Senatosr Rorsn, it would not
take effect until a subsequent Act is enacted which pays for
it, either by increased federal revenues or reduced federal
spending.

Senator Boran: So you would have to have, in essence, a
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followv-on action which would be an earmarking action, either
an earmarking, =2armarking certain savings from another
program or reductions of expenditures or earmarking certain
3jditional revenu=s sources.

Senator Danforth: And specifically designed. You could
not say, almost after the fact, well, we have reduced progranm
X and thersfore that counts. It would have to be
specifically done.

Senator Chafee: M¥r. Chairman, I know how fast You are to
call for the roll.

Chairman Dole: I was just going to comment, if I could.

Senator Chafes: I hope your comment does not end up with
"Call the roll."

Chairman Dole: I was going to say this might be
consistent with our view in health care for the unemployed.
We are advised by the Administration that unless it is paid
for it should not be adopted, and based upon the statements
the President has made this week, I do not know whether he
would oppose this amendment or not.

He has indicated a strong, firm position on deficits and
no new tax2s and no nav spending programs. It seems to me we
can find the money to pay for it and I think it is a
responsible amendment. I do0 not know how strongly the
Administraition opposes it.

¥r. Chapoton: As I said initially, I think we support
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the idea. We share Sznator Danforth's concern. I am
concerned, if we started this, just that you add additional
baggage to this amendment. That would be the nature of my
concern.

It is saying the budget process really does not work, so
we have to have 3 budget process applicable to each separate
piece of legislation.

Senator Bradleys Mr. Chairman, since we did not do this
for the investment tax credit or for the research and
development credit, T do not see how I could support doing it
for the tuition tax credit, although I understand what
Senator Danforth is saying and I do think that some time or
another we are going to have to curb some spending progranms,
whether it is through the tax code or through direct
appropriations.

Senator Chafee: Mr. Chairman, I was interested in Mr.
Chapoton's statemant that you add baggage to a program when
you require people to pay for it. That is an unusual
comment.

¥r. Chapoton: Senator, let me say again, in the
Administration®s budget this legislation was included and was
therefore paid for.

Senator Chafee: I see. It is a budget imbalance.

Mr. Chapoton: No, sir. All outlays and all receipts,

this will not mak2 the budget imbalance or not, of course.
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Senator Chafe2: Sc you are saying perhaps if we did not
pass it the budget would be in balance?

Mr. Chapoton: No, the deficit would be smaller than the
Administration prsjects.

Senator Chafee: I see.

Mr. Chairman, I have a sheet someone gave me here, and
just looking at the °88 figures, I see that the tuition tax
cra2dit, as thess figures show, would cost $763 million. Is
that right?

Mr. Chapoton: I belisve that is corract, yes.

Mr. Brockway: Yes.

Senator Chafee: And then with the refundable credit,
then woull that aid how much did you say by '28? You said
very modest.

Mr. Chapoton: $29 million.

Senator Chafe=2: 329 million. And you and Senator
Danforth had gzuit= a iiscussion on these the other day. He
was incredulous as to your figures. Do you stick by that?

Mr. Chapoton: Yes. We have given Senator Danforth a
letter in background. I am not certain we convinced him, but
we have given in a letter on how we arrived at the
projections.

Senator Chafee: ¥r. Chapoton, let us see. ‘88 -- well,

let us tak= something easy. Let us take '85. In '8% you say
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the total bill will be $548 million, is that right?

Mr. Chapoton: No, sir -- oh, I anm sorry. With
refundability, yes, sir.

Senator Chafee: Everything together. You would not be
prapar=d to buy everyone in this Committee a lunch -- no, a
dinner -- if it were in excess of that by 1985, would you?
And I will throw in $52 million just to round off., Make it
$§600 million.

Mr. Chapotons Well, Ssnator, I think this is similar to
the discussion we had a couple of days ago with Senator
Danforth. We operate from the best data we have, taking into
account some change in behavior, that is some increased
anrollment in public schools. And I would think that,
particularly sinc2 we have reviewed them since that occasion,
I would certainly stand by them and stand by them firmly.
They ars, of course, projections which depend on a lot of
unknowns.

Senator Chafe=: You would not stand firnm enough for a
dinner, though?

Mr. Chapoton: i might stand firm enough for a dinner,
depending upon how many Senators were available.

Senator Chafe=: I think most of us would be available.

Chairman Dole: Tonight? de will be here tonight, yes.

(Laughter.]

Senator Chafee: That is giving you $52 million leeway.
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Well, I think Senator Danforth's amendment makes sense.

I notice that Senator Packwood threw out a challenge.

He 1is

going to smoke 6ut those people who are against this progran

and camouflage it behind the inability to pay for it.

Well,

here is one Senator who has not camouflaged himself behind

the inability to pay for it, although that is a fact.

You have any gusstion on that --

Chairman Dole:
legislation?
Senator Chafe=:

Chairman Dole:

want to cut you off.

Senator Chafaa:

this.

Chairman Dole:

Mr. DeArment:

Senator Packwood:

Mr. DeArment:
[No response.]

Mr. DeArment:

So if

Are you still firmly opposed to this

I am still consid
Are there further
Is there further

No. I would liksa

Good.

Mr. Packwood.

Aye.

Mr. Roth.

Mr. Danforth.

Senator Danforth: Aye.

Mr. DeArment:

Senator Chafes=:

¥r. DeArments

Mr. Chafee.

Ayee

¥Yr. Heinz.

ering it.
comments? I would not
discussion?

to hear a roll call on
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[No response.]
Mr. DeArment: Mr. Wallop.

{No responsee.l]

Hr. DeArment: ¥r. Durenberger.
[No response.]

4r. DeArment: Mr. Armstrong.
Chairman Dole: No.

¥r. DeArment: Mr. Symms.

[No response.]

¥r. DeArment: Mr. Grassley.
Senator Grassley: No.

Mr. DeArment: Mr. Long.

[No response.]

Mr. DeArment: Mr. Bentsen.
Senator Boren: Ay= by proxye.
¥r. DeArment: Mr. Matsunaga.
Senator Boren: Aye by proxye.
Mr. DeArment: Mr. Moynihan.
Senator Moynihans: No.

Mr. DeArment: Mr. Baucus.
Senator Boren: Aye by proxy.
Mr. DeArment: Mr. Boren.
Senator Boren: Aye.

Mr. DeArment: MHr. Bradleye.

Senator Bradlay: No.
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1 Mr. DeArment: H¥r. Mitchell.

2 [No rasponse.]

3 ¥r. DeArment: Mr. Pryor.

4 Senator Borén: Aye by proxy.

5 Mr. DeArment: N¥r. Chairman.

8 Chairman Dol=2: No.

7 HF. DeArment: Mr. Packwood, did you vote aye?

8 Senator Packwood: Yes.

9 Chairman Doles I am going to vote aye.

10 I do0 not have the proxies on the others on this vote.

1 Mr. DeArment: The votes to this point are nine ayes and

12 four nays.

13 Chairman Dole: The absentees may record their vote and
14 the amendment is agreed to.

15. Senator Danforths: Nr. Chairman, the second amendment has
16 to do with the projected costs of the program. As pointed
17 out Dby Senator Chafee, the projected cost of this program is
18 about three-quarters of a billion dollars beginning in 1986
19 and then continuing at about the same figure on out into

20 future years.

21 ‘de have been burned before in creating new entitlement
22 praérams and they have ended up costing many, many times the
23 projected costs. This amendment provides that this program
24 #ill sunset after the cost exceeds §1 billion per year, and

25 that is rezlly all there is to it, because I think what we do
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not want t> do is be stuck with a program which is truly out
of control. And if it reaches a billion dollars then maybe
we will want to pass it anyhow, re-enact it ényhow.

But what I do not want to see us do is lock ourselves
into what amounts to an entitlement program which is growing
in an uncontroll=d fashion and not be able toc do anything
about it.

I think Mr. Brockway has a1 suggestion as to how the
sunsetting would occur.

¥r. Brockway: Yes, Senator. If you were to sunset it,
it wouli b= far easier to work on a calendar year basis, to
see whether on a calendar year basis it exceeded -- or
taxable year basis, whether it exceedad one billion dollarse.
The estimates are it is about $750 million under the bill the
Committee is consideringe.

What it would suggest is, a year and a half after the
close of the taxable year is when the sunset would occur.
That would give enough time to see how many students were
participating in theAprogram and roughly what was involved.
You could get a pretty solid estimate as to whether or not
you vere above or below the billion dollar figure.

Senator Danforth: This is really, I think, a fairly
generous amendment, in that it takes the figures we have here
and adds one-thiri onto those figures and then provides for a

period of approximately one year and a half of getting the
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numbers in and getting a bead on precisely what the cost has
been befors the sunsetting would occur.

Chairman Dole: It would seem to me that, since we have
agreed by the previous amendment to pay for it, that we have
got to be rather careful on how we proceed.

Does the Administratiosn wish to comment?

Hr. Chapoton: I wanted to make that very point, Mr.
Chairman. It seeas appropriate to reconsider the program if
the costs are exceeding those projected or the Senators
wanted. But to sunset tha program automatically is a rather
dramatic impact, particularly since the program is, after
your other amenimesnt, is financed.

But obviously, it goes to -- part of the guestion is how
accurate the projections are.

Senator Danforth: It is financed at 2 predicted level.
All you are doing is saying, we think the cost will be X,
therefore we are willing to pay X over a five-year period of
time..

This amendment goes to the question of, supposing the
cost is not X, but 3X or 5X; then what do we do with it? And
this is siaply 3 way of saying, wait 31 second, we terminate
the program when it gets out of contrsl. If we want to
re-enact it, we re-enact it at some point.

Senator Bradley: M¥r. Chairman, I think that as a matter

of tax policy ther> shouli be sunsetting of most tax
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expenditures at some point, so we can reconsider the cost
factor, you are saying, as well as expenditures generally.
You must look at Medicare, the IRA. I mean, how many more do
we need?

For that reason, I would support Senator Danforth on this
amendment.

Senator Moynihan: Nr. Chairman, I agree with Senator
Bradley andi I will support this heasure. MYight I make the
point that I woull not anticipate there is going to be any
significant movement of children between these relative
school systems. It could be that Congress will just add on.
That is possible. We have dons that sort of thing.

But remember, in the event a child leaves a public school
and enters a private school, thes public sector shrinks. We
are proposing a lavel of credit which would provide about
one-third -- oh, no. What is the per-pupil expenditure, ¥r.
Jones? It has passed about $1,000 in the United States, has
it not, now?

Mr. Jones: I am sorry, sir?

Senator Moynihan: The per-pupil expenditure in the
public schools has passed $1,000 now, has it not?

Mr. Jones: Certainly. The averag2 per-pupil expenditure
is in excess >f $2,000.

Senator Moynihan: It has pPassed 32,000, yes, I an

sorry. And in some statass, lika ours, 2lmost $3,000.
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We are proposing in the State of New York a tax credit
that is ten percent of the cost in taxes to the public school
System, and the rest comes from private sources almost all of
the way. So if you think of the public sactor as including
all levels of govarnment, this system -- I mean, if you
wanted to really throw half a dozen major cities in this
country into insolvency, just close their parochial school
System.

But I will vote for it.

Chairman Dole: I think technically it is 4:30, but as T
unjerstand there is no objection to disposing of this
amendment.

Hr. DeArment: Mr. Packwood.

Senator Packwood: No.

Mr. DeArment: M¥r. Roth.

{No response.]

Mr. DeArment: ¥r. éanforth.

Senator Danforth: Aye.

Mr. DeAramsnt: Mr. Chafee.

Senator Chafee:s Aye.

Mr. DeArment: Mr. Heinz.

{No response.]

Mr. DeArment: M¥r. Wallop.

Chairman Dole: No.

Mr. DedArment: Wallop, No.
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Mr. Durenberger.
[(No response.]

Mr. DeArments: Mr.
Chairman Dol2:s No.
Mr. DeArment: NMr.
(No rasponse.]

Er. DeArments: MNr.
Senator Grassley:
Mr. DeArment: Mr.
[No response.]

Mr. DeArment: Mr.

Armstrong.

Symms.

Grassley.

No.

Long.

Bentsen.

Senator Borens Aye by proxy.

Mr. DeArment: NMr.
Senator Boren: Aye
Mr. DeArment: ¥Nr.
Senator Moynihan:

Mr. DeArment: ¥r.

Matsunaga.
by proxy.
Moynihan.

Aye.

Baucus.

Senator Boren: Aye by proxye.

Mr. DeArment: Mr.

BRoren.

Senator Boren: Aye.

Mr. D=2Arma2nt: Mr.

Bradley.

Senator Bradley: Rye.

Mr. DeArment: Mr.
[No response.]

Mr. DeArment: HNr.

Mitchell.

Pryor.
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The

and

the

Senator Boren: Aye by proxy.

Mr. DeArment: Mr. Chairman.

Chairman Dole: No.

The absentees will be permitted to vote. I do not know
Senators Durenberger or Symms would vote on this.

¥r. DeArment: The yeas are nine, the nays are five.
Chairman Doles The yeas are nine, the nays are five.
amendment is agreed to.

Now, it is 4:30. The budget resolution is on the floor,
under the rules, as we convened at 2:30. How long will
hearings take tomorrow, Chuck, all morning?

Senator Grassley: VYes.

Chairman Dole: What I am going to try to do, if we can

== I understand Senator Boren still has I do not know how

many amendments, but some more amendments. We would like to

figure out some way to conclude tomorrow. So maybe if we can

see

how many might be available tomorrow early afternoon.
Senator Moynihan: I cannot be here.
Chairman Dole: You cannot be hares?

Senator Bradley: Can we come back tonight, ¥r.

Chairman?

Chairman Dole: Maybe we might do that. We will see how

long we are in tonight.

Will you be around this evening?

Senator Moynihans Sure.
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1 Chairman Pole: Let us explore that option. If not, we
2 will just have to do it next veeke.
3 {Whereupon, at 4:30 pem., the Committee adjourned, to

4 reconvene subject to the call of the Chair.)

5 * * *
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