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EXECUTIVE COMMITTEE MEETING
FRIDAY, MARCH 18, 1988

U.S. Senate

"Committee on Finance

Washington, D.C.

The meeting was convened, pursuant to notice, at 9:47

-a.m. in room SD-215, Dirksen Senate Office Building, the

Honorable Lloyd Bentsen (Chairman) preﬁjding.

Present: Senators Bentsen, Movnihan, Baucus, Boren,
Bradley, Mitchell, Pryor, Riég]e; Rockefeller, Daschle,
Packwood,'Danforth, Chafee, Heinz, Wallop, Durenberger, and
Armstrong.

Also present: Donald Chapoton, Deputy Assistant
Secretary for Tax Folicy, Treasury Department; William
Nelson, Esquire, Chief Counsel, Internal Révenue Service.

hFlso present: Bill Wilkins, Staff Director/Chief
Counsel; Jim Gould, Chief Tax Counsel; Ronald A. Pearlman,
Chief of Staff, Joint Committee on Taxation; Ed Milhalski,
Minority Staff Director; Norman Ritcher, Tax Counsel; Janet
Pollan, Tax Counsel; John Calvin, Minority Chief Counsel; and
Lindy Paull, Minority Tax Counsel.

(The prepared statement of Senator Wallcp appears in the

appendix.)
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The Chairman. This meeting will come to orcer. Please
‘cease conversation and take yvour éeats.

Our meeting this morning is to consider two very timely
subjects. One of them is the taxpayers' bill of rights and
the other 1is the collection of the Federal excise tax on
diesel fuel.

[ want'fo particularly.congratu]ate Senator Pryor for
the job he has :done on the taxpayers' bill of rights. The
Internal ﬁevenue Service has a thankless job of collecting
taxes, but they cannot be carrying out those duties in é way
that theré is often intimidation, and in some cases we have
seen that. If you get into that kind of a deal then you
lead a real distrust of the tax system.
| During the hearings conducted by the Finance Committee
over the past year we found that in some of those IRS
offices you really have a bully mehta]ity,.and we have héard
some real horror stories and testimony before the Committee,

This bill is not an attempt to bash the IRS, but it is an
effort to protect texpayers from heavy-handéd abuse and some
bureaucratic incompetence. The bill has come a long way
since its introduction last year. We all know that the bill,
as oricinally introduced, nad some serious problems, and
those have geen recognized by Senator Pryor. The IRS
Commissioner, Larry Gibbs, did a c¢ood job of educating all of
us, and I must say he is really dedicated at trying to
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'place in the IRS. But one of the points he made was that the

- that. has ‘been corrected.

“have heen working intensively with'the'IRS, with the Finance

wto]d us would crippie their regulatibn-writing ability.  He

has dropped the criminal provisions that mignt have had a

procedures.

3

correct ‘'some of the more gruss abuse that have been taking

burden should be shifted in cases of broof in tax cases,
that as it was proposed to the IRS that the burden be shifted

to the IRS, that that would really not have worked. And:so
Over the last several weeks, Senator Pryor and his staff

and with the Joint Tax'Committees, to come up with a package"
of further improvement. Ndw ne 1is going to offer that

package QS én amendment foday, |

| It'appears‘to me that that amendment Wil] make this
taxpéyers‘ bill of rights a rééponsiblé,rsound piece of
Teéis]atjpn that will make a major contribution. He has

substantially modified the regs flex provision that the IRS

chilling effect on many legitimate IRS investigations. VYet,
he kept some teeth in this bill. And the IRS is not going to
like the bill. It is going to shake up the IRS a little,

and the IRS will probably have to reexamine some of its

Overall, I think it is good legislation and I am happy to
be supporting it.
Now the way I would like to proceed this morning is, first
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! to have Senator Pryor offer his package of amendments so that

2 we can have those amendments formally on the table. And
3 | after he does that, then I would like to call on the
4 || distinguished ranking Republican member, Senator Packwood,
5 for comments that he may have. And then I would propose to
6 open the floor to comments and amendments from the other
7 members,' Then:afte? we reacn a decision on thé taxpayers'

8 bill. of rights, then we will take up the diesel tax issue.

9 ASehatOr Pryor.
10 Senator Pryor. Mr. Chairman,'I would like to thank you

11 for your comments. I would like to say if [ might,

Mr. Chaikman, at this point that putting this complex piece

12

13 of legislation together over the past year, or probab]y-]4
14 monthg noW,Awould have been a total impossibility without the
15 téta] cooberatioh of the staff of the Senate Financce

16 'Committeé and gﬁe staff qf‘the Joint Tax Committee. We have
1% gone, we_think, the long mile in seeking recommendations and
18 advice, not.only ffom the present IRS Commissioner--and we
19 are, and have been, in én adVersaria] position with our good
20 friend,erf Gibbs, over many of these sections for this past
21 year--but still we have reached some language now in all of
99 these sections that we think is responsible and reasonable.
23 We have sougnt the advice, for example, of the New York
04 State Society of CPAs, fhe American Bar Association Tax

05 Section, the American Instjtute of Certified Public
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Accountants, the U.S. Department of Justice, the National
Taxpayers' Union, the National Association of Enrolled
Agents, those that practice before the IRS. We have made
some sweeping change in jurisdiction of the United States
Tax Court. We do have their recommendations here.

And, Mr. Chairman, once again I must say I doubt that
this is a perfect bill, but it is as near as reasonab]e as
we could draft at this particular time.

This-ig the second draft of the legislation that we will
be considering this morning, Mr. Chairman, introduced, I
believe,-in>fhe-faT]'when it.was p]aced in the
Reconciliation bill. And this mofning, with the permission
of the Chairman and my colleagues, I would at this time of fer
a series.of correctjng amén&ménts, some more than teéhnica];

some somewhat substantial. But I would at this time,

‘Mr. Chairman, offer these amendments to be considered as we

go through‘thé 1e§is1ation, section by secfion. I so offer
those amendments as a package at this point.

The Chairman. Thank you very much.

Senafor‘Pryor. Thank you, Mr. Chairman.

"The Chairman. I would like to recognize Ron Pearlman,

who is the former Assistant Secretary of the Treasury and is

now the new Director of Staff of the new Joidt Tax Committee.

And he is a man who has had an extraordinary good career.
He made a major contribution in the Treasury Department, and
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I know he has come back here at a very substantial finéncia]
sacrifice. But I am just delighted to 'see him heading up
that very importaht Committee whicn coﬁtributes a great deal
to our decision making process, & very important position

and it is encouraging to see that kind of man coming back

“into public service. Thank you.

Mr. Pearlman. ‘Thank.you, Mr. thairhan.

The CHairman; fI.onId nowllike to éurn to my colleague,
Senator PaCkwoqd,‘fbr‘any.comménts he might have.

SenatorvPackwood. Mr. Chéirmqn,‘l haye no other opening
comments other than thié, _I wént to.congfatulate Senator
Pryor for the wpfk fhat.he has done“onvthis,_ And although
I do not see him here, COmmissioner'Gibbs,,who I think is én
extraordinary Commissioner in terms of keeping us involved,
the puolic involved, and we are'Tucky to have the two of you
working together and [ fhiﬁk we afevgqing'to get a bill that
is going té satisfy everybody.

The Chairmah. Sénator Péckwqdd; IAcertainly share those

things about Larry Gibbs. I think he is doing an

7

extraordinary job and has fea]]y communicated with this
Committee very well.

Yes, Senator Bradley.

Senator Bradley. Mr. Chairman, I have had long
discussions with Senator Pryor on the taxpayers' bill of

rights, and I think that many of my objections he has met. We
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might want to talk a little bit later about the attorneys'
fees section of the bill which still concerns.me. But my
greater concern is how we are going to pay for th1s,

Mr. Cha1rman, because I see on the agenda it is the IRS
refund offset program. And as you know, that has been
reserved in the minds of many to pay for welfare reform.
And I am reluctant to say we are going to spend this money
now for all of these other areas, and then.when we come to
welfare reform, we don't have tLhe meney toAspend'o? fhat
very important public policy area;

It seems to me that if you have to choose between diesel
fuel and the underclass that you ought to choose the,
underclass. .

The Chairman. Senator, I aoﬁ't think we have to do that.
And 1 have been concerned about the very thing you are
talking about, and we will address it and I think we wii]
address it.satisfaetorily.v But the-eoint‘being, When we get
to it, using it on the offset, [ only wanf to ese it on that
offset the first vear and I sure do not wanf_to extend it
beyond that because I want to protect that source of revenue
for the welfare bill. But we will get into the details of
that with you.

Senator Bradley. So the welfare bill in vour 1990 aﬁd
bevond would have this source?

The Chairman. Yes.
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Are there further orening comments on this by any of

the members?

Seﬁator Wallopf Mr, Chairman, I would simply 1fke to
have a statement inserted in the record as an Qpening
statement.

" The Chairman, Withdut objeétion it will be done.

Senator Wallop. I would like to say that I really am:

glad that you have chosen this time. April 15th is not very

far aWay. And the taxpayers{ bill of rights, pluS'addréssing'
the dieSeT fue] problem, is important to us when one»viéws
the.stfucture of.bur tax system as beiné, as you‘so ably |
stafed, based 1in 1argé measure on vo]unta}y compTiénce.
Voluntary compliance means trust in the system of collection.
| whéh you have a tax»such as the diese] fuel tax, Qhose

purpose is to achieve a level 6f compliance that the IRS
does not be]ieve is taking p}ace, but the means that they
se]eét is to make those who are honest pay for those who are
dishonest and I do not fhiﬁk'that is cbrrect and I think |
these two things are very much in keeping one with tﬁe other.

The Chairman. Thank you very mucn, Senator Na]lop.‘

If there are no further statements, will staff proceed
on these amendmenfs that have been presented?

Mr.Aéould. Yes, sir.

Would you'like an explanation or walk throuch of the

bill?
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The Chairman. That is correct, and with attention
given to the amendments that ére represented.

[ understand that each of us has in front of him a
description of the bill and the Pryor amendments that are
being offered. But will you walk the Committee through the
bill?

Mr. Gould. Norm, why don't you walk through it?

Mr. Ritcher. The first provision is one that would

require the IRS te prepake a statement describing the rignts

“and ob]igations to the taxpaver and the procedures for

appeal refund claims and collection and distribute that
statement to all taXpayefs at their initial contacf with the
taxpayer regarding any termination or collection of a tax.
lThe second proviéiqn-is a set of provisions involving --
The Chairmaﬁ. Which cdocument are you working off of2?
Dd we have something before us that you are addresging dr not?
| Mr. Ritcﬁér. 1 am summarizing the docﬁment entitled
“Explanation of Probbsa]s by the Joint Tax Committee."
The Cﬁairman. A1l rignt. Is that this one nere
(indicating)?
Mr. Ritcher. And the particular provision that I juét
described is on page 3 atl tne top.
The Chairman. . All right.
Senator Chafee. HMr..Chairman?
The Chairman. Yes. Senator Chafee.
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Senator Chafee. As they go through this, obviously
each of the provisions will sound fine. And I must say,
un]essbyou are a very experienced tax practitioner, we will
not see anything necessarily good--I presume good--but not
much of evil in here. And I would be curious as to what the
approach of the Administration, of the IRS people,
represented by Treasury;-I éuppose by Mr. Chapoton--is to the
proviéfons, -

‘The.Chairman. Sénator Chafee, let's do this in.trying to
move this mokning.‘ We have Treasury‘He(e and we have-fhe
IRS here. Let us go through the'explanétion, and go through
it if you'can'in.a'faifly cursory manner, and»then let's go
back to those things that are.in controversy. We will Tet

Secretary Chapdton testify and Mr. Nelson too. They can point

.out those things they disacree with.

Senator Chafee. All right. THank you.

The Chairman. ;All,fight.‘

Mf; Ritcher. I just described the disclosure of rights
and obligations statement provisions. The next provision is
a set of provisions involving procedures for taxpayer
intervieWs.  That brovisidn requires that recqulations be
issued to identify what constitutes a reasonable time and
place for the scheduling of an interview. It allows the
taxpayer to make an audio recording of an interview. [t

recuires the IRS employee at the beginning of any audit or
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co]}ection interview to explain that prbcess to the taxpayer,
and allow the taxpayer to suspend the interview at any time
he wishes to consult with an attofney or other representapivé-
he might have. And it also prohibits the IRS from acquiring
the taxpayer to accompany his representative except upon'an
administrative summons,

If the representative is hindering or delaying the
process, the IRS can notify the taxpayer that that is so ahd‘
thén speak to him directly. | |

Senator Pryor. At that point, Mr. Chairman, if I may,
it is my understanding that in this‘areé Mr. Pearlman has a
problem with regard to our amended 1anguagé're1ative'to the
power of attorney litany. I pngge.to’you, Mr. Pearlman,
that in drafting, I think we can work out that}' That is a
very, very slight.teéhnica] problem. Thank you.

Mr. Peariman. That is not a probTem; Senator.

Senator Pryor. Nbrm, I hate to intefrupt you.

Mr. Ritcher. The third provision, described on page 4 of
the Joint TaxACommittee's explanation, would require the IRS
to abate any penalties imposed on any deficiency attributable
to errbnéous written advice furnished to the taxpayer by the
IRS unless the taxpayer provided inadequate or inaccurate
information. That provision was ;ompromised to eliminate
interest from the sﬁope of the provision.

The fourth provision is one that would to do a taxpayer
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assistance audit, and would authorize the taxpayer

ombudsman to issue a .taxpayer assistance order where the

taxpayer faces unusual, unnecessary or significant loss.

The first provision, on page 5 of the document, would
establish an Inspe;tor General for the Treasury and a
separate Inspector General for the IRS. The Inspector
General for the IRS would have to be selected from the IRS
career r&nké. This provisjon 1; substantialTy the same as
tﬁe_proviéion that passed the Senate in.Feerary as part of
the vaernmentai Affairs bill, S. 908.

The next prqvision prohfbits the”IRS form using records
of tax enforcement results to impose production qdotas or
evaluate their personnel.

' The next prdyiéion would require the IRS to solicit
comments on contemplated tax regu]ations from the Small
Business Admfnistratiaﬁ'and to give the Small Busfness
Administration four weeks to respond‘béfore the IRS issues
those regulations. This is the compromfse provision from
the one that would havé required the IRS.tQAcomply with the
Regulatory Flexibility Act with respect to their regulations.

Senator Bradley. Mr. Chairman, do you want us to raise
questions as we go through or do ybu want to wait?

The Chairman.‘ Oh, that would be fine, If members like
to raise questions, please do so.

Senator Bradley. When does this apply, at what stage in'
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the regulatory process?

Mr. Ritcher. The compromise as drafted would now'give
the SBA a 30-days pre-publication opportunity to comment
before tﬁe regulations are issued.

Senétor Pryor. As to the effect on small business.

Mr. Ritcher. As to the effect on small business.

Senator Bradley. Tﬁe’way it was structured before, it
was how,“before it was changed?

Mr. Ritchér. The Way it was structured before, the
Regulatory FTexibi]ity Act would have applied, whichvmeants
that the IRS would have had to publish an analysfs of the
impact on'small business, along with their proposed rule
making.

Mr;'Gould{ And what concefned the IRS partich]ar]y, we
understand--and is what they fo]d us--was that that analysis
of the effecf'oﬁ small business would be'reviewablé,by the
Administration's Budget Office by the OMB. And the IRS
feared that that WOuld‘have the }esults of slowing down the
requlatory process considerably or‘crippling it.

The Chairman. - Mr. Nelson, if you have any comments, we

-would 1ike to have them.

Mr. Nelson. Yes, sir. We welcome comments regarding
regulations as they impact small business and any other
taxpayers. OQur real concern is that the process, which is,
frankly, very burdensome on Treasury and the IRS right now--
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not being impacted adversely--the requirement of a four-week

pre-publication notice to ahyone would sjgnificantly impact
our ability to provide necesséry guidance.

We have‘three kinds of guidance we are talking about:
Proposed fegu]atibns which have no substantive effect when
issues; therefore, there is no real re&édn to get
pre-publication comments there.

The second kind is fina]'regu]ations. Those have been

‘prbposed,vand,Afrank1y, we do not think we would be

significantly.impacted by giving notice'of final
regu]afionsZ |

The.prjﬁéiple one that concerns us is temporary
regu]ations. wé only publish temporary regulations, which
are effective when published, when there is a need for
guidance that taxpayérs can rely on 1mm¢diate]y and that we
can rely on.

In the past couple of years, we have had to make faifly

~extensive use of temporary reqguiations. And the fact that

we would have to slow down for four weeks, and then take into
acéount comments, would, in fact, cause us some trouble. I
checked today. We have published, for example, the passive
loss pack;ge iess than a month ago, clearly late from many"
taxpayers' standpoint, clearly late from our standpoint. But
had we had to wait for four weeké and then take into éccount
comments on the 242-page package, we think that the cost to
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taxpayers would have outweighed the benefit.

So what we would like to try to work with the Committee
to come up is a mechanism to assure that the process will not
be slowed down, but that the legitimate interest of small
business and any other taxpavers are taken into account
affikmatively.

Senator Bradley. But what if it is supplied only to
final regu]atﬁons,.nbt'to #he-temporary'prob1ems?

Mr. Nelson. 'Ideh't.think Qe would have any'prob1em with
that at'a1]1

Mr. Gdu]di Mr..Chairman, from Senator Pryor;s point of
view, dnéiproblem'with that is that the IRS, when they
issued temporary rggu]ations, those regulations have the full
force for the tempofary period of final regulations. In
other words,lfrom the point of view of the small business
community,.fhose.regulations are full regulations and there
is not necéssarify ény end to the temporary period. Some
temporary regulatiohs have been out for periods of years.

So while it is true that.fina] regulations I think are

the biggest problem from the point of view of the small

business community, and those have the most serious impact,

temporary regulations have a very serious impact as well on
the small businesszcoﬁmunity. And I think there would be
some problem from their point of viéw in --

Senator.PryOr. “r. Chairman, if I might expand on what
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Mr. Gould has just stated. The temporary regulation

issue has been before this Commiftée on many, many occasions.
We have attempted to address it in oﬁr amendment. I think
the temporary regulation issue is, fraﬁk]y,--l don't want to
say has been abused, but it has certainly been overused by
the IRS for a long period of time.

Let me just, if I might, show‘my colleagues a book;
TheSe’are the temporary reguiatiﬁns (fﬁdicating). They go
back to January of.1963 when:Harry_F. Byrd, Sr. was the.
Cﬁairman of the Senate Committee on Finanbe.

Senator Packwood. The modéfateASeﬁator Byrd?

Senator Pryor. Yes. It wés ndt Hafry, Jr. that we knew.
It was Harry, Sr. And they gb Eack to 1963. These are all
temporafy regulations.

The Chairman. You mean they are still classified as
temporary? o |

- Senator Pryor. Still published in Ehe.femporary proposed
regulations.

The Chairman. [ thought Harry Byrd, Sf. and Jr. wefe
quite permanent, but these are even moré.

(Laughter)

Senator Pryor. Well, I do think it jﬁst demonstrates how
we have sort of overabused this big section of temporary
regulations. We are trying to narrow that gap. We are trying
to force the IRS to very efficiently issue those regulations
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in a timely manner.
Mr. Nelson. Senator Pryor?

Senator Pryor. Yes.

| Mr. Nelson. We are trying hard to get those regulations
out. I hear what you are sayinc. I spent 15 years in
private practice. I saw "temporary" stretched out a long
time. But I can assure you that if you went back and checkéd
through what we have done in the past 18 monthé/tWo years,
you would find that in most cases the need to get the
requlation out, at least in my judgmeﬁt, outweighed the need
to slow the process down. That has beén particularly true
in the past several months.

I think we published 15 or f6 regulations since the

st of January.

You may criticize us for not being responsive enough,

but the need is there and the impact is significant. It is

not just four weeks. If thevfegulationlis complicated, which
is where we need to comments, it is a four-week delay to get
the comments, and then we have got to take the comments into
account if we are going to be responsible and responsive to
the intent of the legislation. We are talking about four
to six to eight weeks to 10 weeks.

Secretary Chapoton. Mr. Chairman, I would 1like to echo
what Mr. Nelson said. The regulation projects are a joint

effort between IRS and Treasury. IRS does the initial
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drafting after consultation with Treasury. After the
initial dfafting takes place, the reguiatfoﬁs are sent over
to Treasury. There is further joint studies done of the
regulation projédts, Lough issues. Will and I get together
and we work oﬁ them. ThiS has been a major concern and a
major problem under the 1986 Act. It is to get guidance out

af-the earliest possible date. And we have worked hard; our

Staff$ havefw0rkéd'hard.

-r~ﬁe issue temporary regu]atibﬁs only wnen we think -
gﬁidanée.héedé to be jh'some form that the taxpayers or the
IRS»één re]yVUpon;

':NOQ Qe_t]éarly réébgnize the concern that Senator Pryor

is raising and we do worry about it. We certainly try not to

“abuse the notidn.of temporary reguiation because they do have

the fOrcé éhd effect of Taw. But at the same time, there
are,many'ééses‘whefe temporary regu]ations are needed, from
thé‘ébverﬁmehffé:s;andboint orffrom the'taxpayeré' stahdpéint.
~ Further de]ay'iﬁ that regard.would be very worrisome to

us.. Comhen£§ cah come in--they would come iﬁ in these
diffiéult areas—;and>further delay would simply be a great
concefn to us.

Senator Bradley. Mr. Chairman?

The Chairman. Yes.

Senatpr Bradlev. How many of these régulations go back.
to 196172
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Mr. Nelson. Senator, I cannot answer that §uestion
right now. I hope not many.

Secrétary Chapoton. I woula say that that is
embarrassing, to say that there‘are temporary regulations
that are still out there in temporary form. And perhaps we
should be under some constraint that there should be some
such limit that temporary regulations should not be in
temporary form. |

The concept with tempora?y regu]ation§ fs not to put’
them out there and feave them'out there, that we.do hdt“do
anyting. The concept is to put them out_there so that
Pebple-can rely on.them .and then fina]i?e théh. They are -in
proposed form. MWe invite comments; we have hearings. And
I think something should bé done as soon as»bossiﬁ]é; It is.
totally inconsistent with that sygﬁem thét they would be
staying out there in that form that lon.

Senator-BradTey. So what you would say is that this
applied to temporary regulations, that you could have
taxpayers out there who need to have information fr&m the
IRS. Without the information, they will not be able to
adyise their client or they will not be able to make their
tax returns properiy.

Secretary Chapoton. Proposed regulations, just to give
you an example, do not constitute substantial authority
under the Substantial Understatement penalty that we
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discussed this past Monday. So that means that when a
taxpayer 1is taking a position, if all he has got to rely
updn is preposed regulations, he cannot use that reguiation
to support his position and, thereby, be sure that he would
avoid the Substantial Underétatement oenalty. He needs some
form of authority and the proposed regulations would not give
that.

Senatof Brad]ey. But temporary regulations wou]d.give
that. |

Secfetary Chapotonﬂ Temporary regulations would gi&e
that. |

Senator Bradley. My concern is that if people are out
there and they want to get information,_and fhey cannot. get to
the information, and that ultimately has a po1itica1 réaction.
[ mean, they come to us. They complain'to us. That is the
purpose’of the-taxpayérs' bf]l of rights, td tfy to redress
some of those grievances.

But now if they go, and they are delayed, they cannot
get an answer to their question, the answer the IRS gives’
tﬁem, well, that's the taxpayers' bitl of rights. It is the
law that Congress passed that prevents us from giving you the
information to fill out your return properly. That is ;
concern that I have about it applying to temporary
regulations.

The Chairman. - Senator, I can understand that. But what

Moffitt Reporting Associates
(301) 350-2223




25

21

worries me is when I hear--and I am sure that is the extreme
case, the 1961--but four weeks a$ compared to 27 years‘
does not seem to be too big a price to pay--and I am using
the extreme, of course--to try_to get input on these things.
Senator Pryor. Mr. Chairman, I may have a way out of
this thicket and may be able to suggest a method of
answering Senator Bradley's concefns. We do not intend
nor desire in this . legislation to slow down the phocesé. - We
waht to:make it more éfficient and more timely.
[ might suggest, Mr. Chairman,.that we might look at
some language--a very minor change--in addressing what we
might’ca]l'emergénéy regu]étioné, and"giving,the Small

Business Administration the delegating authority to SBA to

“waive their rights to look at some of these regulations if

it is ascertained that they do not in ény way have an impact
on smalj:business.

And our sfudy indicatés thatl95 percént of the IRS
regulations thgt they'is;ue have no éffe;f on small business.

So what we may be doing is jusf forcfng SBA to
concentrate only on those that have a true impact on small
business and classify those as‘emergency‘regulations and
speedvup the process. I offer ihat as a suggestion.

Mr. Nelson. Senator, if I may respond. There are
several projects that I can think of just off the top of my
head that would clearly impact small business. The Passive
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Loss fegu]ations being one of very significant impact on
all busineSs, and one that, frankly, we spent an_enqkmous
amount of time trying to mitigate the impact on small
business before we published them.

That is a project of maésive impaﬁt that wouid be
significantly delayed and delayed past the fi]iﬁg season.
And that troubles us siéhifibant1y.

Regu]ationé dn‘fiséa] years;.bofh'ﬁnder'the 1986 Acf and |~
fhe ]987‘Act. Thevcommunity>is desparate'fof guidance‘that :

they can rely on on whether or not they have to in faét

change their fiscal vear to a calendar, and if so, what

the cost is.

Now we have been burning the midnight oil literally for
a while trying to work those bfoblemé gut.: That affects
small business.' If we have to .delay that, we are not only
delaying re]iable guidance fér takpayers, it is also money.

We would like to work-with-you, and we have been working
with you. I mean, wévcould'not have asked.for a better
hearing. But tovéssure the small business community and
this Committee that if this bill is.passed? that the interests
of_sma]l business are taken into account, but in a manner
that is does not cost small business more than it benefits
small business, and in business in general; taxpayers in
general.

I don't really have a suggested alternative at this
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point other than to séy that post-publication notice and
commeﬁt requirements would assure that the small business
advocate comments on regulations and do it quickly.

As to the point about long, outstanding temporary
regulations, I frankly did not know we had any out that has
been out since 1963. .And I and Mr. Chapoton would be happy
to work with you to come up‘wfth~some mechanism to clean
those off the books and to be sure that that process is not
abusea.

Senator Chafee. Mr. Chairman?

The Chairman. Sénator Chafee.

Seﬁator Chafee. Mr, Chairman, I am troubled by the
proposal here because it seems to me whét taxpayérs want is
certitude and as fast as possible so they can go‘abOUt their
busihess.' And that épb]ies»to small businéss or any
business. And it seems to me we waht to thiﬁk of that here.
And it seems to me that it is not accurate for us, as I
undefstand the discussion here, it would not be accurate for
us to characterize that there is a four-week delay Qnder
this, there is a four-week delay to receive the comments,
and then they must go through evaluating the comments. And
I presume it could delay the process a good deal beyond the
four weeks.

And so I have a tilt toward permitting them to keep the
temporary regulations under the present law, but with é
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deadline set on how long the temporary regulations will be
in duration. It really is scénda]ous if temporary
regu]ations.have been Qut for 27 years. There muét be an
acceptable time period you could agree at that after X
mohths, or whatever it is, a temporary regulation must be
rep]aced-by a permanent regulation.  But I do see the

problem that the Treasury is wrestling with here ofitrying to

Tet people know as soon as’ possible on these very matters

that have come up that we have all dealt with in those 1986
revisioﬁg. u |
Senator.Dashcle. Mr. Chairman?
Thé Cﬁairman. Senator Daschle.
ASenétoE Daschle. -Mr; Chairman, my point was going to be
Similar'to Seﬁatdr Chafee's. If we are going to clarify or

define this further,-I think we‘certain1y-have to address

“the term “temporary." There is nothing:temporary about 27

years. A mandated sunset, some reevaluation after a certain
period of time certainly seems more in making temporary
regu]atioﬁs mandatorily bermanent at some poiht seéms'to me
to be something we should address, whether it is now or
later. But temporary regulations ‘for 27 years not only
surprises the IRS but certainly surprised me.

The Chairman. Senator Pryor, do you have any further
comments?

Senator Pryor.- I think Mr. Gould has possibly a thought
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that we might consider, Mr. Chairman.

The Chairman. All right.

Mr. Gould. We have just been discussing this with the
staff, Mr.'Chairman, and along the IineS of exactly what
Senator Chafee and Senator Daschle were propoéing, yod might
consider a proposal that would retain Senator Pryor's
provision for fina]_reguiatioﬁs,'but_for temporary
regulatiﬁns,-réquire'that at the same time temporary
régulations_are pubfished, to reqdfre_the IRS also'to
issue brqposed regulations which would at that time start an

SBA comment period-with the proposed regulations. And then

~at the same time you impose a deadline on, or an expiration

date, on the temporary requlations ot, for example, one vear,
. ) y g . p \

s0 thaﬁ tHe SéA-wou1d comment on the proposed regy]ations,
then the temporary regulations would exﬁire.

Mr.“Néison. We could put on two shifts. We could handle
the one year. I think we can work toward that direction.
Aimost.a]]-temporaryAregulations are published "proposed".
And they have the APA comment period and we do try to take
them final. And I would think that although we did not.come
prepared to discuss tnis today, I think a reasonable sunset
on tempofary regulations is certainly not bad tax policy.

Secretary Chapoton. Mr; Chairman, I might also comment.

The Chairman. Secretary Chapoton[

Secretary Chapoton. I agree that it is embarrassing to
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have temporary regulations out for 27 years. That probably
indicates they are simply not controvérsia], because where
regulations are controversial in temporary and proposed form,
we hear about them aﬁd there is considerable pressure to act
in a reasonable period of time. And I feel that we do the
best we can in that regard( But I agree with Will ihat
some way to put a time ]ihit on that, and make sure they are
in proposed and temerary form‘fnitially:so thet we got
cdmmentg right.away frompwhomeyeh;‘ ‘
The Chairman._ That sounds_]ike'a pretty good compromise

being worked-out tpuéddress the.concern of small busines;
ahd sti]l.givé you'SOheAextfa time there.

| Mr. Nelen{ 'WHat we mignt suggest, if we can, is-fhat
the tihe --vassuming fhat we'are’moving at de]iberatg speed
to go fo final regu]atfons, we néed toAthink-about exactly
how long it is appropfiate, whethér it fs one year, or 18

months, or, you know, six months, or whatever. We have not

‘really thought about this, Mr. Chairman, so it is a little

bit hard to say how.much time we reé]]y.think ié appropriate

and how much time you think ig appropriate. . .
The Chairman. A1l right, Mr. Kelson. That is fine. And

I think we have developed the subjecf and shown‘the probiem

and some possible compromises that can achieve what Senator

Pryor is talking about to address the terms of the IRS.
Senator Prvor. Thank you, ir. Chairman,.
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Mr. Gould. Good: We probably should nail time that
time period, at least for.purposes of the bill today.

Senator Bradley. IWhat.is the IRS's advice? You have
got to meet the deadline. | |

Mr. Nelson. Yes. May we caucus here for a second?

The Chairman. .No. We WillAmove_ahead here. And we may
handle this with a ffbor amendment. and db it that way, but
let's move ahead now.  Mr. Ritchef. |

Mr. Ritcher. . Starting‘dgain_on bage 7, the provisions

entitled "Explanation of IRS's Assessments." These are a

pair of proviéions that wauid'réduire the IRS to give more

comp]efe explanation of the base;lfor téxes due, and

deficiency notices aﬁd the assessment of penalties.
Senator Pryof; Mr.‘Chaikman; iet'me just,.{f‘l might.
The Chairman. ‘Yeg.

Senator Prybr.: We held a hearing.in the Oversignt

.Committee on this Monday past where we had IRS, Treasury, and

other groups before our Subcommittee. ‘We now have 152
penalties that the IRS can impose upon the taxpayerl The

taxpayer has no penalties that he or she can impose upon the

IRS.

Now part of this is our fault, the Congress' fault. We
have got to take the blame for some of it. Part of it is the
IRS, and the courts, and whatever. But this area'simply

means that the IRS from here on out is going to have to
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establish a basis for assessing penalties, explain that
peﬁalty to the taxpayer. We had fhe.two-cent tax deficients
the other day with a $400.00 bena]ty,'and so forth. We can
find many of those examples. We think this section is very
much --

The Chairman. You had a what?

Senator Pryor. We had a two-penny deficiency of a

:taxpayer. They had paid 22,000 and some on taxes and they

had'UndeEpaid by two cents. The IRS‘a§Sesséd a peha]ty of
$400.29 upoﬁ the taxpayéri |

The other case wa§ ajlittle--if.f mﬁdht use this--a
little graﬁdmdfher frbm HOhténé;ASénatqr“BaU¢usf'home state, 
é~widowed grandmother, who wrote the IRS a little noté on he}
income tax return that evfdent]y;the_iRS dfd-not like. They
fjned the-]ftt]e lady $500.00 penaTty.'quw we think this
is arbitrafy, we think it is cabricious; and we think the
taxpayer at least should be to]d‘why thgée bena]ties are
being assessed.

The other thing we are finding out,.Mr. Chairman, you

would not believe the number of taxpayers when tney are

assessed an abusive penalty, pay the penalty. They pay it.

They don't want to fight the IRS. They don't want to see

red flags in the computer for the next eight years. And they
pay it. They give.up and say, what can I do about it? We
think this is abusive, and this is a first look at the
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reevaluation of our penalty system in the taxpayers' bill
of rights.

Senator Armstrong. Mr. Chairman, would the Senator
yield for questions?

Senator Pryor. 1 would be happy to. Exéuse me. I did
not mean to take all that time.

Senator Armstrong. A Ee]ated complaint that comes to my
attenf%pn}js that éq often,whén the notices.go out, almost

a]way§ they are unsigned. There is not any name of. a

‘person,

Senafdr Pryor. An excej]ént‘point;

Seﬁatdr'Armsfrong; *Doeslybdr'prOpoﬁal address that
issue?

Senator Pryof; _Senétor'Armstrong, it does not. And I
wish i had thought of that. Why didn't you tell me about
that a few months éjo? I would have had tﬁat‘ih here!

.Senator Armstrong. Would you.just add that in at the
appropriate time? |

Senator Prvor. Can we look at this? You mean, in other
words, to have when the taxpaver receives a notification --

Sénator Armstrong. The name of the person --

Senator Pryor. -- the agent or the individual who has
asses;ed the penalty?

Senator Armstrong. Exactly.

Senator Pryor. What would IRS think about that?
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(Laughter)

Mrf-Nelson. My name is on a]lvénSWers in p]eadjhgs in
coﬁrt.

Senator Pryor. But you_have an unlisted telephone
number though. |

Mr. Ne]son.l Not true, not true.

TheAVast majority of notices are computer-generated.

-They are génerated_by coMputers,_they are mailed by

compufers,'and the notice tells the téXpayer how to contact
the Service. But there is not a Specific individual who
specifically writes one of these things. "~ So it would take

some orgahiiational'effOrt to try to identify spécificf

individuals by néme’that they could respond to.

'Senator Armsfrohg.- Mr. Chairman, that is exactly the
heart of thejprob]em, The reason why, as Senator Pryor
péiﬁts out,:fhat pééple pay fhese penalties, and in fact
conform'ih many;.many ways to IRS pract{ces, which are not
by any reasonable definition fdir, is because it is just too
hard to'fight thé system. And i‘am not even talking about an
unsophiétfcated taxpayer. I am talking about lots of
taxpayers.

As a taxpayer myself, I have been advised on more
occasions than once by my legal counsel that it is cheaper
to pay it than {t is to fight it even if we are right. It

seems only reasonable to me that there ought to be on a
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document of this charécter the name of the person who made
the deciéion. I am even tempted~to say his telephone number
ought to be on there. But at least it ought to be more than
juét the information number of some public affairs officer.
There ought to be some person to whom a taxpayer or his
legal counsel or CPA can go to discuss the matter. The way

it is now, you have got to first crack all that through,

and even for 500 or a thousand do]]ars,.you cannot start to

hire a lawyer to do that if it has any'éomplexity at all.
‘Sénator Riegle. Would the Sénator yie]d at that point?
Senator Armstrong. Ves, sif.
Senator Riégie. It seems to me thefe would be anotﬁér
value in that:as wé]]; and that is if we.findbout that‘there

is a pattekn of bad judgment or abusive conduct, you have a

way of finding out where it is coming from. And those kind

of people ought-hdt td be in the Federal service. So it is
not just'a'question 6f ca]]ing‘baék, it is a question of
finding out who the people are with those attitudes because,
frankly, I do not want them working for the Government.
Senator Pryvor. Senator Armstrong, I received a letter--
if I might, Mr. Chairman--a few weeks back. I think I have
got about 11,000. I have lost 10. I don't even have the
staff to answer all of them. Eut this letter said, “"Dear
Senator Pkyor: Please put me in contact with a human being

in the Internal Revenue Service." And I think that is what
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you are talking about. They feel that the human contact has
been lost.

Mr. Chairman, I ddn‘t address this issue of identification
in my-]egislation. |

The'thairman. Why don't we do this. why don't we see
if we can work this one.out and maybe have it as a Committee
amendment unless we run into something that is just
insurmountable that we do not understand, ‘

Senator Armstrong. i WOuld'apprecfate‘that, ’

Mr. Chairman, if you just gef that in. | |

.The Chairman. All right.

Mr. Nelson. Mr. Chairman, may I comment?

'The Chairman. Yes,'Mrﬁ Ne]sbn.

Mr, Ne]sbn. We agfeé, Senator Armstrong, and are working
as hard as we can to.try to humanize that bart of the
Service. The fact is that the vast masority of nofices are
machiﬁé-generated. .They are generated in bulk. It is a
cost benefit issue for this Congfess.

We would be pleased to get together with you and discuss
with you the things_we are doing to try to find humans for
people to talk to when they need to.

The Chairman. Mr. Nelson, I am going to move this along.
And what I have sfated is that we will discuss this with you,
and if we find it is an insurmountable problem --

Mr. Nelson. A1l right, sir. I am sorry, sir. We will
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try to work this out for a floor amendment, a possible

floor amendment.
The Chajrman. Sure. That is what I stafed.
Mr. Nelson. All right.
ThevChairman. Yes.

Mr. Nelson. All right,

Mr. Ritcher. At the bottom of page 7 is described a
phoviSion concerning installment payments of tax 1iabiJity.
This provision’wou]d authorize the IRS, give statutory

authorization to the IRS to enter into installment aareements

'with_taxpayers,:and‘wou]d identify the specific instances

under‘thCh'the IRS Cbu]d modify or annul such an agreement. -
Instances such as the failure to keep current on his‘cﬁrrent
1iabi1itfes, or a finding that‘the-col]ection’of the tax is
somehow»in jeopardy.

The provision following that'one oﬁ page 8 is a sét of
provisions dealing with fhe levy proceés. The first one of
those provisions would exfend thé period of time between the
notice of‘intent to levy and the actual levy to 30 days from
10 days before the IRS may go anead and levy on the
taxpayer's property.

The Chairman. Well, let me make if clear, Mr. Secretary,
and Mr. Nelson, that at any point we state a section that
deeply concerns you,’fhat you.differ with us, tell us why
and interrupt at that point.
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1 Secretary Chapoton. Yes, sir. Thank you, sir.

2 Mr. Nelson. Yes, sir.

3 The Chairman. -A11 right,

4 Mr. Ritcher. In addition, the.brbvision would require the

5 release of a levy_on'wages and salaries under certain

6 specified circuﬁstance§, sucn as the payment of the

7 liability. It would also index the current law on amounts
8 that exempt certain possessions of_thé taxpayer from levy.
9 It would index thdse amounts to the end of.1990.

10 In additibn, 1f'wou]d increase the amount of exempted
1 weekly income by'aboutISO'percent, It‘would also exempt the
12 taxpayér's principal kesidencé and essential business

13 property from a levy iness the Assistant District Director
14 or nis superior personally épproves that seizure.

15 In addition, it would prohibit levies where they are

16 uneconomical. That is, where the-estiﬁate of the expenses

17 of the levy in sale would exceed the fair market value of the

18 property.

19 It would also prohibit the IRS frém demanding the

20 surrender of a bank account until a 21-day'period-has passed
2 after the notice of levy. 1In that period of time, the

22 taxpayer would have an opportunity to persuade the IRS that
23 it was a mistake, if it was. |

24 Senator Chafee. Mr. Chairman?

25 The Chairman. Yes, Senator Chafee.
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Senator Chafee. Mr. Chairman, did you say something
about indexing here? Where is that? You said something
about indexing to 1990.

Mr. Ritcher. That is right. There is a current law
certain --

.Senafor Chafee. Is tﬁat on the document?

Mr. Ritcher. It is not oﬁ the document. That actually
is the compromise provision. In the do¢ument; the
provision is to increase the'1evy amodnts fo $10,000.

Senator Chafee. Well, Mr. Chairmaﬁ,vI don't like
indexing. I just think it is bad Business. I think we
should review these.things'on occasion and I am just Opposed
to indexihg. -

Senator Pryor. Mr. Chaikmén;bl fhiﬁk I can explain
this provision and hopefu]ly to.Senator'Chafee's satisfaction.

The Chairman. Senator Pryor.

Senator Pryor. First, therevjﬁ a very'méjor change in
the levy process. Now, we have what is.called4-and, please, .
IRS, correct me if I am wfong-—we have.wﬁat is called the
10-day letter. Once the taxpayer.received the 10-day letter

and does not respond, or does not settle that deficiency,

IRS can levy, seize, collect, whatever.

[ am changing that in our proposal to 30 days. There
will be now a 30-day letter instead of a 10-day. And I know
your concern, and [ am getting to it, but they are close
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related.

2 We think during this extra 20 days,:Senafor-CHafee, there
3 will be an implied interest in negotiating a settiement

4 between the taxpayer(and the IRS. We are going to grant

5 | another 20 days.

6 I know that you are concerned about the index. My

7 original taxpayeré' bill of rights'exehptéd changing from the
8 present-iaw exembt fromllevy, where it is $1,000_§t this_ |
9 point, I put it up to $10,000. I said IRS cannofvgét

10 | anything below $10,000. Well, that was not working, and we

1 had some troubles with all of the people who made

12 .recdmmehdation that we go back to the present law, $1,DOO,
13 however, index that $1,000 eéch three years based on

14 | inflation. |

15 Am I correct? And then each three years that Wou]d
.16 sunset? Am I correct, Mf. Gould?
17 : Mr. Gould. The proposal is to indéx the Amounfs vearly,
18 | but the indexing procedure would stop after 1990. |
19 Senator Pryor. And then we would have to reinstjtute

20 the indexing procedure.

21 Mr. Gould. "Right. That is correct.
22 Senator Chafee. So it only runs to 1990.
23 Mr. Gould, Right.
|
24 Senator Pryor. Ric¢at.
W e . . . -
< ) 25 iMr. Gould. In our staff discussions on that provision,
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Senator Chafee, the sunset was included explicitly for the
purpose of preventing'that indexing from potentially getting
out of hand. It was a substitute for immediate variable
large increases in those exemption amounts that were in
Senator Pryor's origina] 0ill.

Senator Pryor. I might also state that this area, 4743,
was.considered by'Tfeasury, as I understand, the larges area
of "revenue -loss,"" I never did think that those revénue'1oss
estimates were correct, but, anyway, you did. So we are
trying to work out those concerns here. Thank you.

Sénatqr Chafee. Well, I don't like 1ndexfng, but I
sdppbsé I will be a little bit pregnant. And thank you,

Mr. Chairman. | |

The Chairman. -Al1 right. Thank you.

Mr. Ritcher. The‘next provision at the bottom of page
9 wouid providé for administrative and Tax Court review of
jeobardy assessments and levies. The provision in thevmiddle
of page 10 would require the IRS to establish an
administrative procedure for the appeal of a filing of a
notice of iien, and also, under the compromise, would require
the IRS to file with the release of a lien a statement in the
public record expiaining why the lien was released.

Then there is a series, beginning at the bottom .of page
10, of provisions that would expand the Tax Court
Jurisdiction to save the taxpayer from.having to, if he has
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a case in the Tax Court, from having to go to another

forum to Hand]e some related aspect of that_case; Those
provision; go up to page 12.

There is also a provision at the bottom of page 12
that would expand the Tax Court's jurisdiction to cover
refunds, claims for refunds. Currently, the Tax Court's
Jurisdiction extends only to deficiencies.

‘Then.on page 13 js a provision that«wduld expand the
current law‘pfdvision thétEallbws the recovery by the
taxpayer of-costs and fees that they %ncur when the IRS
takes:a position that is not substantially justified. The
speciffC'éxpdnsions wou]d_be'to'allow the recovery of costs

incurred at the administrative level, dating from the time

~of the first communication that the taxpayer receives from

the IRS that ai]ows the taxpayer fo go to the IRS appeals
office. |

It would also shift the burden of proof as to thé
reasonab]eness of the position to the IRS.

Senator Armstrong. Mr. Chairman, cdu]d we have a little
discussion on that point?

The Chairman. Yes, of course.

Senator Armstrong. This is the heart of thé proposal.
The rest of the things that are in this bill are worthy,
but this is the guts of it.

I am not sure--and I would be grateful for legal
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counsel on this issue--whether we have gone far enough in
shifting thg burden of proof. In, in order to avoid paying
the attorney costs of the taxpayer, all the Government.has'to
show is that they had some basis, some--what is the magic
word here--substantial justificatjon for their position.

As a practical matter, we have not done-anything.

Of course, there will always be some justification.
They may_be<tortured, they may lose, tﬁéy might lose 100
cases in a row,'but-stil1,,if they have a p]aus%b]e
reason--and I am just now trying to speak o% the taxpayer,
and there:are enough ]awyérs in the room that they can clean
this ub a little--but I am not sure we have sold the
probiem. Have we, Senator Pryor?

Senator Pryor. Senator Armétkong; if I may respond, I
have probably spent more time in this one issue of the
burden of proof than all of the other parts of this
legislation, put together. |

At first, I shifted the burden of proof totally to the
IRS, from the taxbayer to the‘IRS. Frankiy, I am going to
admit--and I am going to argue a little bit here for the
IRS--if a taxpayer fails to produce the evjdence and'thé
records and the receipts that only the taxpayer has, it is
going to be impossible to collect any taxes in this countrv.
The IRS has a very strong point at tnis stage of the

proceeding, that is, it is the burden of nroof on the
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taxpayer to produce those records to justify a deduction
exemption for items on their tax return,

So then we started lookiﬁg at what stage of the
proceeding would the burden of proof begin to shift. And,
frankly, we looked at every stage of the proceeding, and the
most workable and the most fairest area was to shift the
burden of proof in this area to the IRS from the taxpayer,
making the IRS prove'ﬁhat there was substantial
justi%ication for hauling the taxpayer into court»and.
assessing him with deficiencies, eﬁ cetera..

And the final reason I might say for that change,

Mr. Chairman, we are finding more and more cases where the

taxpayer has just not.had én opporteﬁity to”recoVer
attorney's fees. And we think 1ﬁ‘%s time for the burden to
shift; We think this is the place for the burden to shift
in the process in that re]atiohship to the taxpayer and

the tax collector, and this is where we did it.

Senator Armstrong. I don't think you got the burden
shifted. Let me just go back over what you said.

You described a situation in which, in the first
instance, you were concerned that the IRS would not be able
to collect the taxes if some taxpayer did not come forward
with their proof of a deduction, the restaurant receipts
or whatever it might be, the invoices for services rendered
and so on.
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It is pretty hard for me to imagine some takpayer
ietting a matter get to court--to the Tax Court, and_hiring
attorneys and stuff--in order to prove a case when all they
really had to do is just cough up the documentation. Now
there might be such a case, but what possible motive would
a taxpayer have to do that?

So I would judge that the circumﬁtances you described in
the first'instance would be quite a rare occurrence.

The_Chairmah; That is a rather major issue and I would ..
like to hear from the Administrafion.

Senatbr Armstrong. Mr. Chairman, could I complete the
point i"am‘making?

The Chairman. Oh: I thought ydu were through. Go right
ahead.

Senator Armstrong. . I am not quite done.

The Chairman. A1l right.

Senator Armstrong. I think the first point fhat Senator
Pryor made really is not a'very 1ike1y occurrence. The
larger question is where you have a dispute over legal issues.
And it is a very common thing where in different gircuits you
will have differenf rulings. And so the IRS would be
perfectly justified in a circuit where there had not been a
decision to say they had a substantial justification for
taking a position, even though there might be two or three
other circuits where;an‘issue had been.decided on the other
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side. So that the taxpayer also would have substantial
Justification.

It seems to me that if the-IRS.dragged some takpayer
through a knothole and then u]timate]y cannot prove its
case, that the taXpayer is entitled to get his attorney's
fees back. it is not a question of proving that the IRS
rialeficence, it is;a_question of justice to the taxpayer.
And it seems to me that once thé IRS loses the case, fhat
proves ndt thaf they attéd imbroper, ﬁbt'fhat there was
mé]efitienée, not that they ought to be criticized, only
that‘tﬁe pbor taxpayer ougnht to get his attorney's fees baék.

And so I think we need to do ‘Some more'WOrk'bh'this;

_Mr. Chairman.

The Chairman.b I.wou1dvlike to hear frqm.the
Admjnistrat%on’on this. |

Mr.Né]son. Yes, sir.

First, Sénator, it is in fact quite common for
taxpayers to ignore notices and not bring forwérd their
documentary evidence until they have received a statutory
notice of deficiency. It fs unfortunate that that is true,
and I have often wondered about the psychology of it, but
it is very, very common for this to happen.

Senator Armstrong. Well, sir, we are not talking about
that. We are talking about only after it has gone to Federal

court.
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Mr. Nelson. No, sir.

Senator Armstrong. You are talking in a deficiency
proceeding.

Mr. Nelson. No, sir.

This particular'bill as it is drafted causes the fees to
commence to accrue at such time as the taxpayer is eligible
to discuss his case with the appeals office of the Internal
ReVEnqe.Sérvice.' |

Sehafér'Arﬁst?bng.  we1], now wait just a minute here.
Let's look at the document ;al]ed "Explanation of
Probdsais;" pagé 13. .ft feférs to.a taxpayer.who prévai]s
in'a téx éaSe in any Federé] codrt; Inifhe case you have

described, why in the world would the IRS take a taxpayer

to court?

Mr. Nelson. That is the present law description, Senator.

Senator Armstrong. I am looking at the bottom of the

page where it says, "Description of Proposal. The Taxpayer

who prevails in a Federal tax proceeding." You are saying
that covers more thah é court case?

Mr. Nelson. I think it goes back earlier, Senator
Armstrong.

Secretary Chapoton. VYes.

Senator Armstrong. Then let's carve that out. If that
is the abuse you are concerned about, we can accommodate that

easy. That I still think would be a rare case and involves,
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relatively speaking, small dollars. Where the real abuse
arises is where_you have to lTook right down the gun barrel
of whether or not to hire attorneys to take it through Tax
Court or the Federal District Court. And it seems to me that
if the taxpayer'preyails, he or she ought to get back his
attorney's fees. |

| Mr.fNelson.. It is essentially present law that if the
taxpayer subétantially prevaile‘and we;did‘not have |
substantial justifieatien, we pay fees.

I thlnk what you ‘are sa/1ng, Senator, is that if the

taxpayer substant1a]]y preva1]s, he gets paid without reoard

“to substanttal Just1f1cat10n,

Senator Armstrong. That is exactly what I am saying.

And let me just, for the benefit of anybedy who did not

fo]low that the'first time around make the p01nt aga1n

It is perfect]y poss1b]e for the Service to have
substantia]fjustificationaand for the taxpayer to also have
substantial justification, each have a‘good Tegal theory,
but my point is that if.the'taXpayer wins and proves his
point, he should not hare to bear the burden of paying

attorney's fees which are often very heavy. In other words,

there ought to be some incentive for the Service to be
restrained in its enforcement, particularly when you have got
a case .as .I have just described of conf]jcting opinions in

different jurisdictions.
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My principle is--and let me just sum it up and let
others comment-—my_princip]e is if the’thinglgoes to court,
ahd the taxpayer wins, then the taxpdyer ought to be
reimbursed for attorney's fees. |

Senator Danforth. 'Mr.-Chairman?

Senator ‘Moynihan. Senator Dénforth.

Senator Danforth. I think'that is an interesting point,

I wonder -if that concept were to appiy;,ShouId it have more

general application? And then Tet's suppose that anyone were
sued by any government, 1f the~defendant prevails in the

lawsuit, should he recover attorney's fees? Say somebody

‘weré -prosecuted for a crime, and ‘the pérson were acquitted,

or even jf theré'was a mistrial, should that person recei?e
aftorney's feeg? And}should it also apply genera]1y to
similar cases? |

If Mr.‘Shith sue§ Mr. Jones,-ahd.MrL Jones prevails,
should Mr, Jones recbver attorney's fees?

Maybe the answer to fhat question is'yes. [ mean, I
think all of us have been concerned about the eXp]osion of
the ]itigatioh in this cbuntry. Maybe the answer to that

question should be ves.

If it should be yes, generally, then I am not sure about
the wisdom of carving out one particular instance where it
applies in the case of the Internal Revenue Service,.

Senator Armstrong. Weli, let me tell you why that is
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exactly what we ought to do, at least in my opinion. Even
if you.don't believe this principle deserves general
application--and I am inclined to believe that it doe§
deserve that kind df application--the IRS 1is by its very

nature so ominous, such a threat to most taxpayers, and in

really almost impoééiblevfor the average taxpayér to defend,

that'if”we_are going to start dpp]yinjlthis princip]e'anywhere

Let he also make the pbiﬁt thaf thé‘resanse we have had,
thatAthe‘present 1aw bérmifs.taxpayergfto'récover attorney's.
fees where the IRS has 556Wn-ﬁbtﬂiéﬂﬁé;e‘;;gﬁﬂgténffa1fil
justification--and that that is'simf1af-t6 what ié in the
bi]] now5-wou1dbcause someﬁody to ask,{Weil how often do
attorney's fees ever get awarded back tolthe taxpdyer? My
impression is théf that is é pretty ra;e oécurrénce.
| Mr. Nelson. ' Yes, sir. |

Senator Armstrong. How rare is it? Twenty percent of
the time? | |

Mr. Nelson. No, no, no.

Senator Armstrong. Ten percent?

Mr. Nelson. Less than that.

Senator Armstrong. Five percent?

Mr. Nelson. Less than one percent.

Senator Armstrong. Less than one percent?

Moffitt Reporting Associates
(301) 350-2223




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47

Senator Pryor. I think it is less than 100 percent.

Senafor Armstrong. In a hundred cases last year?.

Mr. Nelson. Pardon.

Senator Armstrong. Less than 100 times last year?

Mr. Nelson. VYes. I wou]d'gueés it is less than 100.

Senator Armstrong. Senator Pr}or, that is why I don't
think we have solved the problem.

Sehatbr Danforth. Well, let me ask you a quésfion’ifll
might._ i Quess the question is, what is the lahguage now,
that it has to be good faith?

~ Mr Nelson. Substantial justification. A fakpayer'ﬁas
tbusuﬁsfantialiy.préVa{i,.ahd wé have to have not had ﬁhé'
substantial justification for the provision, which is
Consistent with the Equal Access'tolJustice Act, which fs
the statute that applfes to the Federél GoVernment in
generaj.

This, gentlemen, is a question of how much. This is
modey. It is purely and simply hdw much of the cbst of
tax admfhistratioh‘the FedefaT Government is willing to bear.
It is a policy question. |

Senator Danforth. Mr. Nelson, what effect would that
have on the practices of the IRS with respect to the most
cases that are litigated, they are pretty close questions of
1aw,'areﬁt' they, or a fact?

Mr. Nelson. Our success rate in litigation is quite high.
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Senator Danforth. Aren't many of these cases pretty
close cases? The kind oflﬁaSe that goes to court is,
génera]]y speaking, on matters on which people of good faith
éou]d disagree.

Mr. Nelson. We think that -- well, it's hard to sa&.
They are close. We tend to win a lot more than we lose.

Let me.say thatA6f the cases that come out of
examination in:dispute,‘whéther.fhey go straight to
Iitigation.or Qo through éppéals, the Appeals Division
disposes of well over 90 pércent of them without Titigation.

So we do resolve the vast majority of the examination'cases

\wffhout.having-tb ]itigate{

0f the ones that are litigated, or go fo court, a

substantial portion of those do settle. So that the actual

“trials are in the hundreds in a year. But we Will dispose of |

50,000 cases this year.

Sénafor'DanfortH.' Are there cases‘in which --

Mr. Ne]sbn.s That's docketed cases. Excuﬁe me.

Senator Daﬁforth. Are there cases in which taxpayers
take frivoious positions in order to, in effect, delay the
day oflﬁoughing up their taxes?

Mr. Nelson. Yes, sir.

Senator Danforth. .Is that frequent?

Mr. Nelson. It is not infrequent.

Senator Armstrong. But they have to pay interest, Jack,
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if they finally have the tax‘1evied agaihst them. They don't
only pay the tax, but they pay interest and they may péy
substantial penalties.

Senator Danforth. But ;hould they pay attorney's fees?

Senator Armstrong. Maybe so.

Mr. Nelson. At present,mthere is a frivolous litigation
penalty.

Senator Danforth.. There is_a what?

Mr. Nelson; At present, there is a frivolous 1itigaf10n :
pena]ty‘of up to $5,000. That is impdsed very'se]ddm. The
Court tends-to jﬁstv--.' |

1Seﬁhfor Arméfrdng;'“TherE‘are a number-of_othér'kinds of
pena]tiés which amount to the same thing, however.

Senator Danforth. Whét is the cost to the Government of
litigating a frivolous case?

Mr. Nelson. Gee, [ would nave to --

Senator Danforth, The per day cost is pretty
significant.

Mr. Nelson. Well, it is pretty significant. The average
cost of a lawyer --

Senator Danforth. . Higher than $5,000.

Mr. Nelson. Oh, yes. No question about it.

Senator Pryor. Mr. Chairman?

The Chairman. Senator Pryor.

Senator Pryor. I am wondering if our staff might just
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in this. Would that be permissible, Mr. Chairman? |
The Chairman. Yes, of course.
Senator Pryor. Thank you.
Mf.lGould. I would be happy to, Senator Pryor,

The Chairman. 'Senatof Danforth, I did not mean to cut

you off. A1l right. Go ahead.

Mr. Gould. First, let me clarify that Sénator.Pryor'su
proposa] in his bill does ndt.addreSS the'proposa1 at all,
I medn,'tHeIiSSﬁe at all that Senafor Armstrong was dealing
with, whi;h'is can a taxpayer recover étforney's féesvinlany
ca§e that he wins in the courts. It does not deal'with thatf
It does not change the éo-called substaﬁtia] authority
standard. |

In other words, if the IRS in any phase 1in the

proceeding.has.plausib1e groundse;good grounds by that term--

for their position, ‘then in no circumstances will the .

taxpayer be allowed to recover attorney's'feeé.. In other

words, Senator Pryor's concern expressed in his provision
was the case where the IRS comes in without good'grounds,

either in the audit stage or in the court. And what his

provision does is essentially two things. One, it broadens
the scope of the forum, or the circumstances in which
attorney‘s fees can be recovered back 1nto_the administrative
stages of the IRS. Essentially, the proyision provides that
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when the IRS notifies the taxpayer that there is a
deficiency, and the taxpayer then has the right to go to the
Appeals Office in the IRS. Bﬁt if at that stage--that is, |
at the time that notification was issued--the IRS did not
have the good grounds for their position, that the meter on
the attorney's fees can start running.

In addition, Senator Pryor's proposal shifts the burden
of proof to the Govérnment to shdw that'the godd'grounds;-
the .substantial éuthority—-was -- or substantial justificatibn
standard was met. HoWeVer, the'IRS had expressed concern
that that shift of.the burden of proof would be too tough a
stahdafd for the IRS and would lead tb bad results. 'Where
the IRS issued a computer notice, for example, and the‘
taxpayer was not at least required to come in and show that
he had produced the documents and tne basic supporting
evidence in favor of his position.

So Senator Pryor's proposal does provide that the
taxpayer -has to show that he has come in and made a good-
faith effort to argue his case and to préduce the documents.
However, in general, the burden of proof to show the
substantial justification has shifted to the Government,
which means essentially the Government would have to make a
showing on the law, and would have to -- presumably that
standard could have a practical effect on a judge's mind.

In tied cases or in close cases, a judge might award
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attorney's fees in cases where they currently would not.

Senator Pryor. Thank you, Mr. Nelson.

Senator Arhstrong. Mr. Chairman, I don't know how you
want to resolve it,

The Chairman. Well if you want an amendment, Senator,
why don't you. propose an amendment.

}Senator Aertrong. I think I want to seek Senator
Pryor's advice on'thié, because I believe his intent and
purpose are ideﬁticai to my own.

The thing to keep in mind is that 1ﬁ many of theée
instancés4there is substantial justifigation on both sides.
what'hébpeﬁs aé.é'practical.ﬁatter is that ta*payérs wj]]
not‘even litigate these cases jf they do not have some
opportunity, some belief that if they wfn they can get their
attorney's fees back. And és_a consequence, abusive ought to
believe in illegal regulations maj go unchallenged.

That might seem a farfetchéd thought, but in this room
a couple of years ago we heard two days of testimony from a
man who spent $6lmiilion defending himself against some
actions of the IRS; was ultimately vindicated, and, in fact,
even though ﬁe was vindicated, others had pled quilty to
simi]ér kinds of charges, and a couple of them actually went
to jail.

So we are not talking about farfetched situations. We

are talking about real life situations involving taxpayers.
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And when it comes down to the‘grandmother in Montana, she
is.going'to pay the amount. I don't know if you were in the
room earlier, Senator Baucus, when that was described. She
is not going to hire an attorney to argque over a $500
assessment or a $50 assessment. And even on very large
issues, in a lot of cases it should be easier to give in than
it is to fight it.

The Chairman. I_underétand the concern of Senator.
Armstrong. I think Senator Pryor has addressed it in a
reasonable way; But if you differ, if you wént to offeran
amendmgnf; of_course, yoﬁ are free to do so.

Sghafor Mitche]l. |

Senator Mitchell. Mr. Chairman, can I inquire of
Mr. Chapoton and Mr, Nelson? Is it thé‘aspect of Senator
Prydr‘s proposal that moves the-authqrity to impose fees babk
earlier in the process which troubles you or 1s'it the
shifting of the burden of proof to the IRS in the subsequent
hearing td determine whether or not fées can be recovered?

Mr. Nelson. Both. |

Senator Mitchell. Both of them.

Mr. Nelson. Both,

Senator Mitchell. 1 see.

Let me ask you-a further question on the shifting of
burden of proof. The law now,las it has been described hgre,

permits recovery if the IRS's position is without substantial
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justification. The burden is on the taxpayer to establish
that. Is that éorrect?

Mr. Nelson. Yés, sir.

Senator'Mitﬁhell. So there has been some at least
pfecedent established in defining what is substantfal
justification."

Mr.tNe]son. AOh,.yes.

_.Senator_MitchelT; That is an existing standard with

which courts are'eithér familiar or with which they can

become;fahi1iar;

Mr. Néfébn;'.Yes,.ij.

Senator M{tchéli.' Why do you objecf to the burden being
shifted? In anlbrdinary case,the vaernment will be more
familiar Withifhe standard, Qi]]lhave the greatér re§ources,
is the inftiator of. the.éctidn, and, therefore, is in the
best poéition'toAéstéb1i§hbthe substantial justificatioh of
its position. 'Q0q1d not that be the case?

Mr. Né]éon. ‘The principal problem is administrative
burden. Iﬁ the vast.majoffty of cases, as evidenced by the
fact that Qe have not lost many C cases, we do have
substantial justification.

Senator Mitchell. Right.

Mr. Nelson. A substantial part of the burden of proof
is not just weighing the evidence in the law and tilting the
balance one way or the other in a 50/50 perfectly balanced
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split. A substantial portion of that is the burden of

going forward, of producing the evidence, of saying this
is what I gave the Government and this is what I did, and
this 1s what they said, et cetera, et cetera, et cetera.

Given the number of cases that we have--indeed, we

issues 741,000 30-day letters last year., That is the appeals

notice--it would be fairly burdensome on us to have to keep

up with the records and be in a position to initiate that

burden of going forward.

Now .in fairness, Senator Pryor has gone a fairly long
way by placing the ob1igation on the txpayer to show that
he did present his  evidence and his law to the exam stage.

So to some éxteht, he managed to take the wind a little

"bit out of our sails today by doing'that.

I would point out that while the Equal Access to Justice

Act has tﬁe'bUrden bf proof on the Government, in general,
in litigation péses, these are going back into the
administrative process of the‘Ihterna] Revenue Service
substantfél]y, and thereby very significantly increasing the
purview, the number of potential cases in which issues can
arise. We have to carry the burden. It will cost us money.
I do not think it is a fee issue. I do not think we are

going to pay a lot of fees, but I think we will spend a lot

of money and burn a Tot of staff time responding to form

pleadings.
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Senatdr Mitchell. Well, Mr. Chairman, if I could just
interject and say, I think that is really the heart of the
problem. I served as United States Attorney and personally
tried many cases involving the IRS, and I must say, when you
get actually to court, you generally aré:very well prepared.
And there is a rather rigordus screening process, particularly

in criminal cases,'so'that<by the time a,éase gets to the

there was not suthantiél justiffcafioh. Théy are very
careful} they do not jiké tol16$e cases. And so they select
only thoselthat haye_a reasohéb]y'ﬁfgh pfobabi]ity of.-
winniné in order fo,bring them.

"The problem is.that they db not want to have to defend
or pay costs for:these combUtef—generated things prior to
trial, that is, those in the adm}nistrative process where the
probably varies much h}gher. |

I think if.you lTimited this to courts--and I personaliy
do not see anyﬁhing wronglwith.ﬁhifting,the burden to the
Governﬁent--the ordinary case, it is the Government that
really is far better able to meet the burden of proof. It
has the resources. It initiated the action. 1[It has
familjarity with the law, all of which are not generally
available to the taxpayer.

I think thé real probliem is going back in the process

prior to litigation that will create a lot of administrative
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burden and cost to them.

Mr. Nelson. [t is a combination of factors, Senator.

Senator Mitchell. Yes.

Mr.Nelson. It ié the going back to the appeals stagé
and the shifting of.the burden of‘proof ﬁhat,'in tandem,
create a significant probiem.

- Senator Mitchell. Yes, I understand(thatf But whét_I
am saying is-I do hot.agree with-&ou‘on.shifting_thevbuhaéh
of proof. - I think that is totally justiffed under the
circumstances 1n.whichvthese cases'exfst'ahd dtcuf;

SenatorvArmstfong, .Mr. Chairman, could I address a
question tb Senétqr Mitchell? ‘

The Chairman. Senator Armstrong.'

Senator Armstrong. I beiieve he was hot Hére during'bart
of the earlier discussion. But as usuaf, ﬁe came right to
the heart of the point. 1 fhink [ heard'Hfm say that ﬁe
rarely, or hevef,.saw a case where thefe was not substantié]
Justification.

Senator Mitchell. That is.correct.

Senator Armstrong. The point that I made before your
arrival was that in mény of these cases there is substantial
justification on both sides. What I think I understand from
what you said is that almost never would a faxpayer be able to
recover his attorney's fees in a trial under this provision.

Senator Mitchell. I do not want to generalize from my own
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experience, and I am certain that there are cases brought in

which there 1is not'substantia] justification. I believe that

it is likely to be in a distinct minority of cases, and [
fhink there should be a méchanism for dealing with the
occasional error in judgment. And that is why I favor this
process. And I also believe it is,morg equitable under the
circumstances to shift the burden. |

But i think the nea]ify is--andll believe thét aﬁyone
familiar with the sysfem wi]lﬁbeéf'thisbéut-%that while these

occasions--the case you cited and others--do occur--human

. beings do make errors--1 believe any fair'énalysis on]d

indicate that in an overwhélming majority‘of Caseg.theré is
substantié] justification, meaning it_isnot_frivbfous.
Thefe is some reason to be]ieve'they have-gfbunds for 
bringing the a;tion. And 1 thinkAthey would be Uphe]d in
most caseg. [ think the taxbayer_ought‘to haye that outiet,
the occasional error-df judgment. | |

Senator Armstrong. The point that we are tfying to dir-f
énd I think the Chairman would like to move on, but with his
indulgence I will just explain it for the benefit of the
late arrivals--I think we all agree and understand that. 1In
fact, we have been told that élmost never, under the
standard of substantial justification, which is already in
the law, is a taxpayer able to recover attorney's fees;

-1 am saying that the very heart of‘this bill is to say
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that if a taxpayer goes to court to defend his rights and
wins, that the taxpayer-ought to be entitled to recover
attorney's fees. And yet, under the standard of substéntia]
justification, that is very, very unlikely to happen.

‘And so my suggestion is that in some way or another‘we
need to massage this or amend it or work on it. And f do

not think, Mr. Chairman, I want to shoot from the hip and

offer an émendment this morhing, but I would Tike to confer

with anyone who is of a like mind, particularly the.chief
sponsor of the bill, and see if we cannot fix that up,

because this is not going to let taxpavers get their

attorney's fees, in my opinion.

Senator Mitchell. Well, jf I‘codld just cqnc]ude in a
comment. I think.Senator.Danforfh'correctly pointed éuf.thatu
thqt raises a much broader question. fhat principle of
recovery by'the victorious barty exists in other societies
which have a legal system simi]ér-to ours. It does not
exist in.our society. Courts do have authorify tb grant
attorney's fees where they deem the actfon to have been
frivously brought. Indeed, they have the authority, too
rarely exercised, to require attorneys to pay the tost
directly because they did not uphold their obligation to not
bring frivalous actions. That is one of the, unfortunately,
least used authorities.

I think you would want to think about that carefully,
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because [ don't know that you would want to just say it
applies to the Treasury Department. Should it apply to the
Justice Department, the Environmental Protection Agency?
Should it apply throughout our court system?

Senator Armstrong. I have in fact been thinking about
this for quite some time, and I am re]uctan£ to go as far as -
my heart te]]s_meiwe ought to go. But’this is the ideal
place to app]y:this principle just because of tﬁe very'natufé_
of the kind of suits that arise. | o

The.Chairman; Well'qs I dnderstand, Senator Armstrong,
you are going to be conferring.with some of your colleagues.
about é bossible amendmenf'that you would be‘offefiﬁg at a
later date.

Senator Bradley?

Senator Bradley. Mr. Chairman,;I wou]d like to inquire
in the present'version of the taxpayer bill of rights. At

what point can the taxpayer get reimbursement for legal

expenses? Is it in respdnse to a deficiency notice? No.
19 Mr. Nelson. Senator, it is longer than that.
20 Senétér Bradley. No, no. In the present taxpayer bill
21 of rights, how early will the taxpayer be able to get
22 reimbursement?
23 .Mr; Gould. Recoverable cost would begin to accrue from
24 the first communication received by the taxpayer. That would
1&1) 25 propose a deficiency and allow them to go to appeals in}the
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Mr. Nelson. That would fnc]ude a propect of fees
incurred to protect a 30-day letter of‘proposed deficiency.

Senator Bradley. Mr. Chairman, I am concerned with this
aspect of the bill because it sounds to me like it j; a kind
of lawyers' employment section,

Let's say, for example, that I have two bank aécounts,
and I get interest from one andlinteresf from another. And
I combine the fwo and declare the total interest, put.it to
fhe IRS, put it on my form. . The two_banksvthen rebort
separately fo.the IRS,,and‘the_IRS sees a number that is
different than the one that is on my form, and they then send
a notice to me, saying that there is a deficiency here; that
you did not declare the interest thafithe two banks said you
obtained.

What I do'now is I send them a letter saying, well, look
at line, whatever, 60, yob will see thé total interest ahd
it is over. whaf happens under this bill, and what would
happen in casé after case is vou simply call a lawyer and
say, handle.this for me, will you? . This is ridiculous.
Handle it for me; you will get your fees paid.

And since the taxpayer will be reimbursed for legal fees,
there will virtually be'fiew, if any, instances where the
taxpayer Qi]] interact with the IRS. It will be law firm X,
and it will be little boutiqde law firms set up to take
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advantage of this provision, and the end will be you will
further depersonalize the process, if that is evén possible,
and I think it will breed a kind of detachment from the
process>and u]timate]y will lead to much gréater cost,

because it will all be lawyers bi]]ihg-the Government at

- $500 an hour.

The Chairman, Well, H.R. Block charges what?

 (Laughter)

Mr. Nelson. Oh, I am sorry. I don't know that.

The Chairman. There you haVé ﬁhe two points of view.

And I am bfepared_fo.]iéten to qmendmeﬁts if you want them,
otherwfse; I:want‘tq move thisvprocess along.

Mr. Gould. Mr. Chairman, could I make one c]arifféafion?

‘The Chairman. Yes.

Mr. Gould. In the circumstances that Senator Bréd]ey
desérised‘where the IRS makes an initial cbmmunication to thé
taxpayer describing what Sénator,Bradley described, under
Senator Pryor's amendment, the taxpayer would have an
obligation before the attorney's fee méter started running
to write tHat letter essentially fhat Senator Bradley
described. And if the taxpayer did not do that, but waited,
rather, for the official commuication from the IRS, it would
entitle the taxpayer then to go to the Appeals Office. The
attorney's fee meter would not start running. The taxpayer

has to show that he has gone in and made that interaction with
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the IRS and tried tolcome forward with the appropriate
evidence.

Senator Pryor. That is in the amendment that I
offered earlier today.

Mr. Gould. Your argument is precisely what the IRS came.
and tbld us a couple of days ago would happen if we did not
include that provision, if Senator Pryor did not inc]ude that
,proQiéion. |

The Chairmén. Al right.

Senétor Pfyor.. Mr. Chéirman, if I'might say one thing.

I think right here now 1 will not_tAké but 30 seconds. We
have a'cléssic case I think'of ouEAgood friend, Senator
Armstrong, who was the tenth cosponsor-;an original
cosponsor--of this 1egislafion very early'fast year, wanting
to go a little furthef, and our good friend, Senator

Bradley, not not wanting to go quite~as far. Once again, if
we are shiftfng the burdén, that shouldiét'least be a start
in hopefu]ly satisfying Senator Armstrong--and also marrying
4151 with 4753, those two‘secfions--we are séeing an |
increase in the likelihood, Senator Armstrong, of the

taxpayer in the area of civil damages against the IRS

occﬁrring. So we are strengthening the taxpayer's positioh
significantly there. And, thirdly, and most important, in all

of these--and this is a policy call, I think--in all of

these sections, what we are really trying to do is to make
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the Internal Revenue Service more careful--more careful--in

ﬁ@" 2 hauling the taxpayer in, and charging the taxpayer something
'<:) 3 that they cannot substantially justify. And with Senator
4 Bradley's concerns, [ have talked over these concerns with

5 Senator Bradley, and I am saying that we have tried to draft
6 | this legislation to reach a balance and we think that we are
_ 7 just about to achieve it. And I hope that you will be

'8 7understandihg.of that; and maybe we will not amend ‘this too-'

8 | much at this stage to strength it or weaken it.

.10 'The Chairman. I think we have all had these examples.
A _ |
" We have all personally had them. I had all the notices sent |

12 to he by the IRS for, I think, it was three years of_pa#t
13 tax paymenfs and refurns, and saying that it did not have the
?Ej'. : 14 || substantiating eVidenée, énd wherevwas thét evidence. And | }
‘ 4 :15' when we.got all thrpugh with oﬁr correspbndence back and
3 16 | forth, fhey had received eVery bit of it. And someone had
; 17 unstapled it from the‘retUrns, and sent it to a different
18 section and they fihal]y found it. But I had a little

19 heartburn for a while there until they finally reSolved it.

20 Senator Chafee. Mr. Chairman?
21 The Chairman., .Senator Chafee.
22 Senator Chafee. On this particular issue I am not quite

23 sure where we stand. First of all, I would like to ask
24 Mr. Nelson. Working from the present documents that we have

{&;) és before us, the 1egislation Senator Pryor has submitted, is
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the IRS satisfied?

Mr. Nelson. No, sir, in two significant respects.

First, in general, this is a substantial breech from Equal
Access to dJustice. But let's leave that aside and accept
that as the way it is in this bill right now. There are two
areas that we Want to certain about.

One is at least a point of clarification from Senator
Pryor, and that‘is when the taxpayer_is'reqyired to come in

and respond to_Sénator Bradley's Commént, which 1s try to

deal with the examination stége and provide evidence and law.

Is it clear that the taxpayer needs to show us that he did

thati‘that.to thaf extent, he‘has got that'1imited burden of
going forward. If it is, it wi11‘help a lot in terms of
our administratfve process even if you leave the burden of
proof shiffed, which we oppoﬁed; Bﬁt we would like to be
very clear that we do not have to show that he did not make
reasonable efforts to-present his facts in law. And if we
cbu]d cfarify that; I don't know whéther I would have a
serioUs:heartburn or not.

Senator Pryor. I think the amendment, Mr. Nelson, speaks
for itself, and that is that it provides that the taxpayer

is required to take reasonable steps to present all relevant

evidence and legal arguments prior to coming to the Office
of Appeals. And I think this would answer your concern.
Mr. Nelson. [If that means that the taxpayer, if he looks
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for fees, has to show that he did that, that he did, and we
do not have to show;thet_he did not--proving the negattve is
very difficult--then I would say that sizing up where we are,
we geneka]]y do not like to shift the burden of proof. But
that is a significant clarification and we appreciate it.

The second thing is something that we have not
discussed and that'is.that eteﬁ'if we assume that you take
the fee po1nt back to appeals, wh1ch is also a chor breech
-w1th genera] Equal Access to Just1ce concepts, what we are
“do1ng by 1ook1ng so]e]y at the 30- day letter, particular]y
with the CcP 2000 computer notlces, js we are Jgnoting the
'fact that 1t_1s the appeaIS'off]cer who refiﬁes the pO;ition
of the Governmeht'ahd.hejps Qetermine'what the Commissioner's
poéition is.

So if a CP 2000 notice, for examnle, goes out, and there
is a mismatch’ofiatpfobfem, the first real chance you get to
talk to'anybody'qeite'eften isvatvappeals. It is very qdick;
it is not very expensive. ‘Yeu do not have to pay any money to
go; you can go pro se. }But the appeals officer's job fn the
system is to dispoee of the cases and to refine the position
of the Government.

Now what we are doing by saying the position is the raw
position taken iﬁ the notice that lets the taxpeyer go to |
appeals, is we are depriving the Commissioner of the ability
to decide what his position really is, which no other agency
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has to deal with. That first notice is an interim
determination, aﬁd-We do not have appeals officer gradé
personné] back in service centers to review all of those
notices. So what we are doing is--and the Committee just
needs to know that it is doing it--is that it is not just

compensating people for litigation and quasi litigation

cost, it fs'in fact compensating people, in part, for that

portion of the Comijsionér's,system.that'deVelops the

position that.the Goyérnmént isigoihg to_advance.

We would much préfe},.éVeh'withfn thé context of this
bi]],'énd:even-if wé ére.goihg'tovsay tHét expénées accrue
from the_day to fhe‘the 3Q;day ]ettek,»to at’leasf let fhe
appea1$ officeritake.a~cfack ét diﬁposiﬁg of the case énd

to treat the position of the Government as the position taken

by the appeals officer, who works for thévCQmmissioner.

He is not an administrative law jddge} So that even if
you want expenses ta'accrue froh ohe.po{nt in time, what we
are doing is saying--and that is also just a financial
decision on your part--we would very much like to see this
position of the Government be the position taken by the
appeals officer. And if that is unreasonable, and this
Committee would like to have us pay those fees for talking
to that appeals officer, who did not respond affirmatively
and in an appropriate manner, then we think that is not

totally inappropriate. But it is an issue. There are really
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three issues: burden of proof; time at which expenses
accrue; and whoﬁe position is the position of the

Government? And the position of the Govérnment is generally,
in these cases, determined by appeals. Appeals is our
principal quality control function in the Serviée. And that
is where we differ.

The Chairman. A1l right, Let me séy,.Senator Chafée,
you weré_put~gf tﬁe'foom'for‘é Qﬁi]e;-but_wévhave had .
extensive debate over this and I tﬁink;we;haVe got aﬁ
excél]entIOne as we-haye ékplored thfsl’ And I am prepafed to-
take amendments 1f_$0meone_wants them;.Butfdtherwfse, ]ét's
‘hold those amendments'to the f]oqr; | |

Senator'Armstrdng. Mr.AChairman? -

The Chairman. Yes,‘Senatbr‘Afméfohg.

Senator Armstrong. Since.I havévdi%cussed this at some
length, I am reluctant to open if furthér, but in the light of
what we have just been’tbld'a'moment ago, could [ ask what
the term "tax proceeding" means?

The Chairman. Yes, of course.

Mr. Nelson. In which statute, Senator?

Senator Armstrong. Well, ardund here we do not déal
with statutes much. I am on page 13 of the handout.

Mr. Nelson.J In the amendment?

Senator Armstrong. In other words, what we are talking

about is a taxpayer who prevails in a proceeding. Now I was
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listening carefully to what you were describing, and I was
just trying to figure out how anybody would ever get anyth{hg
back. | o

Mr. Nelson. The proceeding under this is the proceeding
before the appeais qfficer, as well as the.proceeding in
lTitigation. |

Senator -Armstrong. I understand how someone could .
prevail in a judiéia] proceeding. I d6 uhdérs£and that,';You‘
can either win or yod 105e. But I do not qpite understand |
how that would arise at the administrative»appeal.l

Mr..Ne]son.- That_bappens'whén.we‘concede-the‘case.

If the.appealﬁ officer,'ﬁﬁose_job is to --

Senator Armstrong. But under the theory ybu have
advanced, the Government has not even tékeh a positionluntil
the appea]s process has been completed,luntil the appeals
of ficer cqme§ in. |

Mr. Nelson. That is correct.

Senator Armstrong. Have you got théﬁ, Senator Pryor?
First, we say we are not géing'to give them attorney's fees
if they win in court; now we say, on the other hand, we are
not going to give it to them if they win at the édministrative
appeals level. This is such a narrow area where anybody
would ever get anything back.

Senator Pryor. It is my understanding undef the

procedure that the notice, the notice itself, is the position
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of the Director of the dnited States Internal Revenue.

Mr. Nelson. As it is written --

Senator Pryor. Isn't this correct?

Mr; Neison. I-think fhat Senator Chafee asked me where
we disagreed. And one of the points of disagreement is, in
fact, that the manner in which the Commissioner deve]opés his.
position is a continuing prospect from point to point, And
the appeals pfocess istwhere'the quality feview'goes fn-in
a Tof of thesé smaller casé,sitqatiohé.'~And if he has‘got
it drafted -- |

Senator Prydr. _And, Mr. ﬂé]son, pardon me. I think
Senatof Afhstroﬁg is hittiﬁg on a'Very.fnteresting’part‘of
this whole debate. It is at this stage where the taxpéyér
has to assuﬁe theilargest‘burdeﬁ of_financialvresponsiﬁjlity
to pay the accounté and the attorneys.. it is at fhis stage.
Also, the Treasury has estiméted; Mr. Chairman, that the
cost to the Government for this section being implemented'is
very, very negligible.

Secretary Chapoton. Senator Pryor, I do thihk we need
to be a 1ftt]e cautious about that cost figure because it
includes only costs that are recovered. ‘It does not inc]ude'
this cost that Senator Bradley is referring to.

Senator Bradley. That is béfore the lawyer boom.

Secretary Chapoton. The bills for keeping the rgcord§ and

for changing procedures.
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Senator Bradley. If you get a letter saying, "Can you
substantiate your income totals," where.you do not see'a]l
the documents, you can do that. But you call a lawyer, you
say, Joe, send them the documents. Joe seﬁﬂs them the
documents and a bill for whatever Joe chooses to chafge.
And under this provision, the taxpayér pays your lawyer,

I think that is going a little too far.

Senator Armstrong. Is that-in. fact what this section
says? | ‘ =

Mr. Gould. No, it does not.

Senator Bradley. It does ﬁbt'say it?

Mr; Gould. Remember again, Senator Bradley, the
taxpayer, under Senator Pryor's amendmgnt,_is reqyired‘fo go

forward and produce those documents. N@w if the IRS then

" looks at the documents and says, you're right,ﬂyou don't owe

us tax, there are no aftdrney's fees.

Senator Bréd]ey. But if they owe tﬁem one cent, if. the
taxpayer owes the Government one cent, then the $500 or
$1000 attorney the Government has got to.pay.

Mr. Gould. The attorney's fees would be awarded with
respect to a position that is not substantially justified,
and it is presumably going to relate to the overall éffect
of the notice that was given the taxpayer, not the one cent
of if.

Senator Armstrong. But how is he aQarded it? Who makes
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the decision in that scenario of tne award?

Senator BradTey. It would seem to me he.w6u1d send the
bill. |

Mr. Nelson. The appeals officér himself can award them,
and if. the taxpayer is not satisfied, the taxpayer, under
the Senator's bill, can appeal to the Tax Court in the small
case procedure. -So we do increase Tax'COurtuljtigation.,

| Senator Pfyor. Well, we grant concurrent jurisdiction

with the Federal courts now to the Tax Court. ‘And the Tax

Court is a.much iess extensive litigation process than the
Federal Djstrfct‘Courts it s my,underétéﬁding. Am [
correct,in that, Mr. Nelson? I think I am.

Mr. Né]son. If is concurrent. |

Mr. Gould. Mr.'Chairman, one point that I might want to
make to put this in perspective,. |

The Chairmah. AI] right;.

Mr. Gould. It is just to describe whét'kind of reQenQe

we are talking about, what kind of feellevéls We'are talking

about. wg received information from the IRS that, since
attorney awards have been authorized, which was in 1982--
six years--the total awards have been around $700,000. The
estimate by the Joint Tax Committee staff now is that the
award would be around $5 million per year under Senator
Pryor's provision.

Secretary Chapoton. But, Jim, I would caution that is
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not the thing that is concerning us, the $5 million. It is

the. extra burden on the IRS to keep the additional records,

and to change its procedures at this stage.

But, mainly, if I understand it, we ought to keep the
additional records neceésary to show what positions were
developed at this stage in the proceeding. Is that riéht?

Mr. Nelson. 'And‘to just defend these things. I can
assure you that if I wére in practice it wou]d-be a form
pleading tha# would go on every profest letter I write that
would say, and by the way, pay me feés.‘. |

We fea]]y are not thqt concerned about the number or

amount of fees that we pay. We - do have a fair amount of

confidence that the system does wash out most of the problems,

at Teast»those where lawyers and éccountants are going to be
appearing. But we are very concerned about twé things. One
is lawyerizing the system,AWhich is what Senator Bradley's
issue is. With this, you get fo hfre a lawyer to do
something a taxpayer can do by himself at no cost.

And the second one is simply the administrative cost of
responding to a vast number of appeals when there is no real
evidence that we have seenlthat people are incurring large
unreimburseable costs in any respectable percentage of cases.

Senafor Armstrong. Mr. Chairman, I do not want to be
argumentative, but for the IRS to come here and make a

statement like that emphasizes the nature of the problem. If
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they are unaware of this, if fhis has never come to anybody's
attention thét pedp]e in this country are incurrjng'enormous‘
expenses, a]ong with a lot of anxiety. I mean, from where
you guys sit, the IRS just looks like a bunch of civil
servants., From out in the country it looks like the
Gestapo. I mean, people_are-terrori;ed by this stuff,
Unsigned pena]ty notices. Provisjohs which may seem
perfect1y“s{mple'tp'a1] the-]awyers séem unbearab]y‘cohplex
to the averége-taxpayer; ‘They get hauled in, and 1 wj]] bet
every Senétor arouhd this table can cifg a lot of examples of’

their own persona1 knowledge of taXpayers who come in and

~told themAfhe'mbst<horriblé stories. And if youlguys are not

aware of this, then what you really need to do is .what the

Sultan Qf'Bagdad was urged to do; gb out and disquise
yourself and act like you are not with the IRS and just hdng
around'withisome‘taXpayers for a while.

(Léﬁghteri

,Secretéfy Chapoton. Senator, I can assure you I have
received my share of_notices as well. And we are not
unmindful of that. I mean, it is not my job, it.is the IRS's
job. But this is more of a cost item than it ié a.fairneﬁs
item.

Senator Armstrong. See, he was not aware of this, but
he thought about it after we break up.

The Chairman. Gentlemen, are we at a point where we can
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move on on this?

Senator Wallop. Mr. Chairman, just one statement. If

I might add one other thing that Senator Armstrong, one of
the consequences of the public reaction that Senator
Armstrong refers to is really pretty simple. That is, that
peob]e-pay rather thanlconfront, even things they do not owe.

And T think the issue of fairness here--I am trying to reach

that--is to give them the confidence that if they really are

certain they are riéht that they are not going to be strung
up and they are not going to put through a financial wringer
that is greater than the fine that‘they-are contesting for
the behé]ty.

The Chairman. A1l right, gentlemen. I must say,

‘Mr.'Nelson, there are enumerable cases--and I have heard of

a lot of_them--where people, where you have a reTatively
sméll claim by the IRS.whére'the recipient feels it s
outrageious and not right, but he does not want to start
paying expensive attorney's fées, and he says it is just
cheaper to.pay it. . And we get a fot of those.

Now would you'go ahead with the bill?

Mr. Ritcher. .At the middle of pagé 14 is a provision that

relates to the Government's failure to release liens. Under

current law, the Government is required to release liens upon
certain events, such as the satisfaction of the underlying

tax liability. This provisions would impose damages on the
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IRS, would allow a taxpayer to recover either actual
ddmages or $lb0 per day fof every &ay-that the Tien is
improperly maintained after it should have been released.
At the bottom of page 14 is another provision for
reéoVery of damages against the IRS, and that has to do with
ca$es where the IRS -- an IRS employee has carelessly,
reck]eSslyror.intentjonal1y disregarded any law or
regulation in‘a'ﬁanner.that has caused a taxpayer to incur
;damages. vUnder tﬁié'provisfon,'démagesvwou1d be denied ff
the taxpayer was céntributori]yVneg]igent, and any suit
Qndér thisbféVision_wou]d be_subject to the penalty fdr
institﬁtih§<frivo]ous or groundless c]aﬁms. That'was

referred to earlier,

Senator Armstrong. Mr. Chairman.

The Chairman. Senator Armstrong.

6 Senator Armstrong. Are we referring now to 47537
17 Mr. Ritcher. That is correct,
18 Senator Armstrong. I would like to address a question

19 about 4753 ahd'4754. I heartily approve of the theofy of

20 this, but I am wondering if it is broad enough. The write upb
21 refers to disregard of prOVisions of the Code or regulations.
22 My question'ié, suppose an IRS agent violates other

23 statutes in the conduct of an investigation, or an audit, or

" 24 something,.wou]d this be covered?
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And we are going to touch that in the next section and that
is the criminal penalty section. And I might say that'I am
deleting the criminal penalty section because I think it
would be redundant to have such a section. I would like;-and
I will request of the Chairman and the staff--to have

Committee 1anguage referring to the 1974 Privacy Act, Senator

Armstrong, whiCh I thihk covers your concern, plus the
ijbons cases, or fhat foufe'to.redress of thé taxpayer
againsf thé Federal emp]oyeeior‘agaiﬁSt tﬁe vaérnment; And 
[ think fﬁat we would answer your concerns in that way.

| ’Senatdr A}mstrong; I do not think-maybe quite. If 1

see this correctly, a taxpayer may recover, may even

_recover damages, if he is damaged, because some IRS employee

-ignores the revenue code. I am saying suppose the IRS

employee violates the law in some other way--and again, this

is not a §peculétiVe matter. It is based on a lot of

‘testimony before this Committee, where IRS agents and

Justice Department~agents acting in conéert with fhé IRS,

in fact,»have'been found by courfs in Co]drado, Maryland, and
a number of othér places, who vib]ated the law. I mean,

just in the words of one Federal judge who testified here,
having thrashed the grand jury process and a lot of other
things--my question is: is this broad enough to permit them
to recover damages fn that case?

Senator Pryor. If we use the Bibbons language --
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Senator Armstrong. I am sorry, I do not know what
Bibbons'is.

Senator Pryor. Tﬁat is tﬁe manner and the mechanism in
which the taxpayer may proceed into Federal Court against a
Federal employee or an agency of the Government. And,'p]easé,
if I am wrong, correct me. |

Me. Ritcher. . That is correct.

Senator Pryor.  Andithén the_Prfvaéy‘Act of 1974 also
Has a reﬁedia1 pfop§$it6hAfn-that Aét théh:a11ows the
taxpayer to recbver-%nvcase§ 0f grbss.neéligencé or abusive -
knowledge when fh¢ a§ent'wa$uabﬁsing thé.taxpayer.

Senator Armstrong. ~Well, let me give you a specific

case that occurredAI think in Maryland, in the Omni case.

Senator Pryor. Yes.

Senafbr Armétrong.' Whereia Justice Department lawyer
working with the IRS adhitted having manufactured evidence.
In that case, couid”the'téxpayer go  back and collect
démages?

Senator Pfyor.j-I think usfng fhe‘two procedures just
mentioned, I think that the'taxpayer would have that right.
Senator Armstrong. How about the case where the IRS

agent broke into the mails, would that also be --

Senator Pryor. MWithout, let's say, a warrant or without
the proper cloak of authority? |

Senator Armstrong, Yes, without a warrant.
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1 Senator Pryor. If the taxpayer could prove that the

2 | individual had no authority to do so, I‘think that the

3 taxpayer might well prevail either-undér the Pri&acy Act or
4 under the Bibbons case procedure. |

5 Senator Armstrong. 'Well; T don't understand the Privacy
6 Act reference. -

7 ‘Senator Pryor. Of 1974.

8 <;Senatqf Armstrong}._My'poiht'isvéjhply3thfs, that jf'the’
9 IRS brings,a case ‘and forCEs;a taXbayer'to defend if; when

10 | the case is based, in whole or fn p§rt, on iTlega& actiVity,
1 why_shou]dn‘t’the téxpéyef:hAVe'a’fighﬁvto get his attorney's
12 fees aﬁd damages,bdck?? I jugt wani fo be sure tﬁfs is broad
13 enough to do that. | |

14 - Senator Pryor, 1 think_thé taxpayer would havebthat

15 right under Section 4753 under the Civil Damages Section.

16 Senator Armstrong.' Thank you.

17 Senator Pryor. And I might‘say that'we'are establiShing
18 for the IRS the same chara;téristics-I fhink--I ﬁay be in the
19 .wrong section--and that wou]dibe{the'saMe standard of éare,

and that is reckless -- where is that, Jeff?

20
21 Mr. Ritcher. Carelessly, recklessly and intentionally
| 22 disregarding the rules.
23 Senator Pryor. Right, That is the.termino]ogy.v We are
2 putting the same burden on the IRS that they are putting on
| ﬂ;a} 25 the taxpayer in that section. So we are equalizing the

Moffitt Reporting Associates
(301) 350-2223




80

burden there.

-

-Senator Armstrong. But what this refers to fs‘tﬁe Code,
meaning the Revenué Coﬁe. I am asking whether thét is Sroad
enough to include éafe]ess disregard or violation of other
statutes than the Revenue Code.

Mr;'Ritcﬁer. I would point out, Senator, that current
law has a provision in it that wou]d impose criminé]
sanctions on IRSlempToyees that Vio1atefa;ﬁuhber of --

Senétor.Armsfrong‘ This,'however;Aigynbt‘di;ecﬁed to
employees. It is directed to the vaerhment. That is the
hitch. In‘each of the cases I have desériBed-—ea¢h of'thch;
by the.way, fs a real case that haS'beeH adjddicéfédlsy.é

real Federal court. These are not spetulative—-in those

.cases, very likely the taxpayers.invo]Qed did.héve:a Qa]id'_‘:
15 || suit againét the employees involved, but hot against.tﬁe

16 Government. . And what we are addressing here is the queéfion
17 of the'Government. _My_concern'is whether or.not'tﬁis

18 reference to the Revenue CodeAis broad enoﬁgh to céver these

19 cases and I just want to be sure it is.

20 Excuse me. I interrupted your gﬁswer.
. Mr. Ritcher. Oh, no, that is fine.
22 You are correct. The statute as it is written now
i 23 refers only to Interné] Revenue laws.
24 Senator Armstrong. Mr., Chairman, with the approval of
| 1’ \ 25 the sponsor, I would like to -- did you hear the response from
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staff? Staff believes this only covers the IRS Code, or
the taxation laws generall, I guess. I think that should be
broadenea, David, to include any violation or reckless
disregard of any law, because if we do not, we leave
unanswered the questions I have raised which, in fact,.are‘
based on actual cases that have been tried in the Federal
codrts.
[ don't know why-anybody‘ought to be able to violate the»”
law and not give rise tb.this-kfnd df a céuse'bf éctiqn.: .
Senator Pryof. I would accept such an émendﬁent,

Senator Armstrong, for a change.

- Senator Armstrong. I so move.
~Senator Pryor. Thank you.

The Chafrman. Is there objgctioﬁ'to that?

(No responﬁe)

The Chairman. Further discussion?

(No réspohse)

The Chairman. Then it will be changed to.reflect that.
ATl right.

Mr. Ritcher.‘.That brings us to page 15, the proVisidn on
criminal penalties for improper IRS investfgations. As
Senator Pryor just mentioned, this provision has now been
deleted under the compromise.

Senator Moyninan. Mr., Chairman, could I ask, this has
been deleted?
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Senator Pryor. The criminal provi;ion, whereby a
taxbayer'might goiin and, let's say, try to imprison the IRS
employee, or try to charge him of several thousand dollars
personally, pergonal liability, we have deleted, Senator
Moynihan, because we think fhis is adequately covered in the
Privécy Act of 1974, and in the bfotedureé undef the so-called
Bibbons cases in criminal'law-wheké'the taxpayer can seek
redress agéfnst the GOVernment,_qnﬂ agajﬁst the eﬁp]oyeei;

We Fee],it.would be a'redundéncy iq the Code to put that
in there. And 1 am going to ask for Committee language,
making reference here, but deleting the criminal sanétiqns
agains£ the individual IRS empToyee.‘ |

Senator Moynihan. Could I ask my .friend? I was
under the ‘impression, andlpefhaps I am wrong, that this

provision has to do with the practice must in disgust how

established, I don't know, of the President saying, get that
guy's tax returns.

Lyndon Johnson was said to do it all the time. Richard

- Nixon was said to do it some of the time. What is going on

today, I don't know. 1Isn't this what we are talking about?
Seﬁator Pryor. Not exactly. What we were ta]kfng about
was when an IRS agent or an IRS employee maybe had it in for
a taxpayér, mayobe the taxpayer was not reverant enough to the
auditor during the process, so the agent just says, well, we
will recklessly disregard the statute and the procedures, and
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we will just haul this fellow, or this lady, into court.
And they hash them around thefe for a few years. We think
that we'have édequate coverage.

Senator Moynihan. Well, can I ask, because, you know,
we have had a generation of one constitufional abuse after
another.coming out of the White House. I méan, we had a

brush with constitutional death on Iran Contras; it is hot

4oVer; And in the béginning, atA]east in the Johnson

Administration, it‘was the understanding in Washingtoh_that
the Internal Revenue Service was being used to get people

that the President did not like, or somebody in the White

‘House did not like.

Mr. Né]sdn, what_is the record? Do you have the
institutional memory fn}those'matters?

Mr. Nelson. I don't have the 1nsti¢utiona1 mémory, but
what you arebtalking about is currently against the léw
already. Both the Pri&acy Act and Section 6103 of the
Internal Revenue Code pfec]ude those kindé of disclosures.
And if the President personally wants infofmation he has got
to personally ask for it, is my recollectfon of the statute.
He has not done it since I have been there.' And the record
is sent to the Joint Committee.

The use of that, sir, it is already criminalized. It is
not only against the law; you go to jail for doing it, any
redisclosure of information for any purpose not relavent to.
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tax administration.

senator Moynihan. That is disclosure of information.
What about politically motivated and directed investigations?
I mean, we have heard so much about thém in Washington, and
I think the record is fact that it has happened.

Mr. Né%son. I can assure you that since I have been
in the Service, and the Commissioner has.been here--and we
came‘the same day--we haye néyer had a contact of ahytﬁing
like that from theIthte Houséf They are scared to death to 
evén speak to us oh fhe'street. That just doesn't happén.

I am not sure that there ié a statute that would at the

current time criminalize someone for directing an audit from

outside the agency. I don't believe one currently exists,

Senator Moynihan. Well, shouldn't one?
Mr. Nelson. I would personally not object to one.

One relatively important point--and I'say this candidly,

but with no intention of slamming anyone--we have gotten a
|

number ofhfeqeusts since- I have been here from Congress,
from different members, to investigate either individuals
or groups or types of situations. I can think of a number.
Congress, obviously, does not have line authority to order it,
but we have certainly been wood-sheded as it were by a number
of different members requesting that we conduct an
examination of a person of an issue.

Sbnator Bradley. Wait a minute. Maybe I tuned in late
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in this process.

(Laughter)

Senator Bradley. You.have gotten requeﬁts that an
individual taxpayer bhe inyestigated?

Mr. Nelson. We have had a number of situations where
members have sent us_infprmation concerning taxpayers,
requested that we take it into account, and then follow it
up vigorously to be sure thaf we have taken it into account
with respect to.ﬁndiyfdualvtaxpayers_and,fndividual groups.

Senator Moynihan. FWell surely you don'f think that is a

‘very desirable arrangement, do you?

Mr. Nelson. ~Personally, I don't think it is very

desirable at all. I am simply pointing out that since I have

been here the pressure has not been from the Administration.

So I guéés if we are going to craft the statute, we need, we
need. to be caréful about how we are going to craft it.

Sehatbr Moynihén. Fine. We can do both.

Mr. Nelson. And the 1ines}get a little fuzzy. 1 can
think of a situation where an.oversight member has reqUested
information on specific activities and suggested that we are
not beiﬁg aggressive-enbugh in pursuingAcertain things, with
names attached.

Senator Pryor. Now are ybu making reference there to the
possibility of certain groups being tax exempt, for Jim and

Tandy Bakker, and those?
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Mr. Nélson. That is a generic possibility. I cannot
talk about taxpayers, Sehator. |

Senator Prybr. Right. |

Mr. Nelson. You can; [ cannot,

Senator Pryor. Well, I think the House had a hearing on
this issue of tax exempt organizations. Now is that what you
have reference to? | |

Mr. Nelson. We have had a number of situations where
djfferent memberdeid‘hdt think we were being éggressive
enoygh'or we'were'being too aggressive in enforcing the laws
against specffic types of taxpayers. If happens quite'éffen
iq recént memofy~ﬁhen we are dea1ing with exempt organizations

among other things, whére'po]itical idealogies tend to

differ. But there have ‘been other situations.

We try to be.responsive to Congress, but we do not feel
thaf when CongresSbasks us to'look at something thatVWe are
directed to conduct an examination and indeed don't. We take
information and ﬁake our own decisions.

I am simply pojntfhg out that in my experience, not the
Service, we have never had any contact of thét nature of the
Administration. It has almost always come from other branches
of Government.

Senator Moynihan. Almost always?

Mr. Nelson., Always.

Senator Moynihan. Well there is a difference between
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almost always and.always.

Mr. Nelson. Well, strike the almost from the record,
Senator Moynihan; I am not personally familiar with a
situation where we have been requested or directed to
investigate any.taxpayer by anyone outside the agency.

Senator Moynihan. "Could I ask you,'sir, in the files
of the IRS; if that is the case, do you know of such events
in the pé§t?

- Mr. Neisoﬁ. No, sir.
Senator Moynihan. Does nobody know?
Mr.iNe]sbn.' I cannop'answer for énybody e]sé. 1 haVe

no‘perédnal knowledge orvinstitutional hand me. down knowledge.

I have-heard rumors-about pre-Watergate and Watergate days,

but so have you, and I expect your rumors are more correct,

.Senator Moynihan. And are these just left at the level

of rumors? Wouldn't the Service want to know?

Mr. Neison.' Pardon.

Senatbr Moynihan. Is it sufficient to your purpose that
these should be rumors about whiﬁh are not --

Mr. Nelson. If they happened 20 years ago, I think that
my resources are better spent trying to deal with the issues
that are current today. And I am simply telling you that in
mj term, which is now 19 or 20 months, we héve had no
interference whatsoe?er from the Administration.

Senator Moynihan. Mr. Nelson, we are not talking, ﬁobody
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is accusing you of anything. We are trying to find out is
there a pattern of executive power?.
Mr.‘Nelson. No, sir, there is absblutely no pattern.
Senafor Moynihan. You have heard rumors, but you don't
know more than thét. : -
Senator Bradley. And:whét is the policy of the IRS when
such sdggestions in_whatéver form arri&e:from outside the IRS?
Mr.gNe]sdn; InAQhateyer”form, whefher.it~is from

taxpayers-individua]ly,'from members,lér from the

"~ Administration.

Senator Brédley;'iNo,-nol‘:frbm'péopTe 1nfan administratig
or froﬁléhothéf braﬁ;hroflépyérhmeﬁt.

Mr. Neléon, If if is from the Administration, we
have‘not had to deal With'tﬁé fﬁsue. I can assure you the
agency.wou]d screém_loudly‘ébout that.

Senator Bradley. .A]j right;

Mr. Nelson. Wé'may‘be bureaucrats, but we are not
venal. And we take our respohsibiiity very seriously.

Senator‘Moynihan. You say you would scream if someone
from the White House called you,'ydu would make a public
statement? |

Mr. Nelson. The President has the capacity to request
taxpayer information. He has the capacity to contact the
agency, but that requires records being kept.

Senator Moynihan. Yes.
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Mr. Nelson. [ cannot tell you precisely how I would
react if it happened,.but I can assure you it would not be
exploited.

Senator Moynihan. Well you said you would scream.

- Mr. Nelson. Yes.

Senator Moynihan. .AAminute ago you said you would sbream;

Mr. Nelson. Yod~askéd me what would I do éfter I
screém'edf I am notj;ufe.”,, |

SEnﬁtor Moyﬁfhan:.'But you Qou1d s¢reah;

Mr.Nelson. Yes;}.AbsoTutely; -

Now having said that;‘when_members cai], we are ndf in a
line pbsifion. They_havévfhe éapacity to budge in a little
bit, but not fo.dffeét ekaminatibns and we try td lTisten.

Senator Bradley.  Thfs is the pofnt at'WhicH I tuned in.
A membér'of Congress wfites a 1etfer pleading a case for a
particuTariindivfdﬁé1~ahd the IRS=payé attention?

Mr. Nelson.  The IRS'pleads the case-for the individual.
We get thousands of those. We gef 1itera11y thousénds of
Congressional contacts bn_beha]f.of individuals. We get a
fair number against individual taxpayers.

Senator Armstrong. Mr. Chairman?

The Chairman. Yes, Senator Armstrong.

Senath Armstrong. Mr. Chairman, based on the
discussion, I am not personally sympathefic to deleting

Section 4754 for the reasons that Senator Moynihan has
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spelled out. Indeed, if énything,~I think we ought td
change it Qhére itAsays that it wil]lbé'uﬁlawfdl for.anybddy 
to conduct an investigation that is not connected.with the
Administration or enforcement of the tax laws to say that it
wouldistill simpfy be.unlawfu] to use these laws to conduct
an investigation for any other purpose than the enforcement

of these laws. It doesn't matter whether it is the White

House or who it is It was JUSt some rambunct1ous IRS "agent.

The on]y reason. for wh1ch survelllance or 1nvestlgat1ons or

audits or anyth1ng e]se shou]d be conducted is to enforce the

'tax ]aws,’not-for-po]1t1ca1.reasbns, notvfor*personal

reasons, not to make work or:énything else.

| Senator-Moynihan. Could I say by thanking my friend,
Mr. Armstrdﬁg, I mean, we jusf:heékd Mr. Nelson say,'we]],
we kndw therevaré rumors that have happened in_Watergafe
before. I would scream. We]llIfabn'f kﬁow why I would have
to scream. I wonder if our very distingui$héd Mf. Chairman
here cou]dnft consider what Mr. Armstrong just suggested,
to retaining this, withiﬁ tﬁe éontext that we are talking
about the abuse of executive power and that maybe the abuse
of the legislative officeuas.wéll.

Senator Pryor. I answer my friend from New York by
saying that, very respectfully, I had the same concerns the
Senator from New York and the Senator from Colorado had in
drafting this original part §fifhe taxpayers' bill of rights
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when there was an abuse or an overreach of the Federal
Governmeht.i [ say this in a]1 respe§t§ that I truly believe
that the Privacy Act of 1974, coupled with legislation of
1976--and I don't know exactly what that legislation is;

6103, I have.been.informed--sb]ves the concerns and

.accommodate the concerns of both of you.

I don't mind. I will say something I probably should

‘not say. I was one of three memBers;othhe Senate voting

not to impeach Judge Clayborn because of overreach. - And I

am sensitive to overreach. And I think that the Congressf—

‘and [ say this with a]]frespect, Mr. Chéirman, to'alT'the‘4

Committees--~1I think the-Cohgress has been sbferfnegligént

,over'the years, sorely negligent, in looking at overreach

and abuse of Federal powers. And I am talking about the FBI
and all down the Tine.. And I saw ailotAof overreach in that
particular casé. 'And [ ém just trying fo séy thét 1 am as
sensitive to this concerhvas you are,

Sénator Moynihan. Well, listen, you_are'speaking to a
Senator on whose behalf the FBI offered $50,000 if I Eou]d be
corrupted and Senator Javits only $25,060 because he dfdn't
have much time left.

(Laughter)

Senator Moynihan. Well, it wasn't very funny. It Qasnft
funny at all. Mr. Webster said, "What to hell is this all

about?"
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Could I just ask then, because you are on top of this
or master of it, could we have some report laﬁguage that
says that Mr. Nelson told us he has heard rumors of
Presidents di}ecting that somebody's income taxes be checked
out and so forth and so on, and with a rather institutional
casualness. Well, you know, they are rumors; they poisoned
a few people, dropped some down wells, fhings like that, you R
know, old‘boys Will be'bbys,.That waéla iqﬁg ﬁime ago; 12
yearé. o .l o

: Senatdr Danférth. Mr. Chairman, I don't rea]]y-thiﬁk
'fhat.is a?fair characferiza;ioﬁ‘of what-Mf. Nélsdn Said;
Mr. Neison has been askédlrepeatedly'whefher he’has received

any inquiries or any demands from the White House, and he

has answered repeatedly that on his watch the answer to that.:

is clearly no.

'Senator Moynihaﬁ. No, sir.. That is-all ih.the record.
Senator Danforth, I_did.ﬁot ask that. |
Senator Danforthf He was asked then about matters that

were‘hbt wfthin hié persona] knowledge of what went on in
prior Administrations and so oﬁ, and he answered that. But I
really don't think that it is a fair characterization of
anything that Mr. Nelson has said to indicate that he is in
any sense cavalier about anyfhing that has happened to him.
Senator Moynihan. Senator Danforth, at no time did I

ask about this Administration., [ was referring to President
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Johnson and President Nixon. And that is a matter of fact.

Senator Danforth. Well, would you like Mr. Nelson's
opinion on President Johnson énd Presidént Nixon?

Senator Moynihan. WQII,FI honestly thought there would
be some institutional memory or did'that happen orvdid it or
didn't it and should or shouldn't it?

Mr. Nelson. There is much greater institutional memory
of the scéhdé]siinrthe late 40s and earTyISOS'where we
actually were fodnd to have donelsomething wrong, aHd a

couple of tax officials spent some time in the s]ammér.

‘The events following those pefiods'ﬁave.been investigated

at greét length long béfore I thought about cOming.to
washingtonAby committees of Congress, and prosecutors, and
otherwise, and the ggency came. out clean fn thdse cases.

So the instifﬁtionalimemOry goes back fo the famous
King Commission report ffom which we remind ourseivg; of
evefy day. The agenc} has been corfupted once.

Senator Moynihan. But that was internal money
corruption. |

Mr. Nelson. Yes,

Senator Moynihan. That is not what I am talking about.
Could I just ask would it be possible to have some report
Tanguage taking cognizance of this?

Senator Pryor. I think the Senator from New York --

The Chairman. Well, Senator, that's fine, but I just
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do not want to get back into sohething:that happened, with
all due respect, 20 or.30 years-ago and trying to resurect
it. We have had all kjnds‘of commfssions; we have had all
kinds of hearings, we have had all kinds.of investigation
that have addressed those particd]ar issues.

Senator Moynihan. But have we had statute?

The Chairman. Yes, we have extensive statutes on this.

‘Mr, Né]son.  EA,fJA and 6103 were the resuits of
concérns“ébout abuse of the Sérvice; I don't mean:EA,;JA,

I mean, the Privacy Act. And the'PriVacy Act, in geéeneral,

with respéct'to --

SehatbrVMoynThan.. Which wés the post—watérgéfe Act.

‘Mr. Nelson. VYes. |

Senator Pryor. I think we can accommodate the concerns
in Committee of the language, Mr. Chairman.

Tﬁe Chairman. _All right. Fiﬁe.

wQuid you proceed, Mr; Ritcher? =

Mr. Ritcher. One provision remains. That is at the

bottom of page 15. This provision would establish a

statutory Assistant Commissioner for Taxpayer Services.

The Chairman. All right. ~Is that it?

Mr. Ritcher. That's it.

Mr. Nelson. We do have one comment about that one,
Senator, ifﬁwe may. With respect to, for example, the

establishment of an Assistant Commissioner of that type, we
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currently have that job combined with returns processing.
That is the type of situation where we need some lead
time on effective date to reorganize the agency.

IG would be another situation where there is sufficient
drganizational impact, that from an effective date standpoint
we need a little slack to get ready.

With respect to other provisions, we need to be sure that

;to the . extent there are required procedures to be chénged,

notices to be changed, things like that, we have got at
least three.months or so,.
So, Senator Pryor, the first of the year for

organizational'chahges;_if that-is acceptable, and three

months, 90 days, for other things.

~Senator Pryor. IAthink we can work out that.

transitional change. In addition, I think our éo]]eagues
would ]ike‘to.know that'we.waht to put this particular
position 1in statute..

whén Lérry Gibbs goes back to Dallas, of New York, or
wherever Mr. Gibbs is going to go--I mean, I hope he doesh't
go any time soon; he is a splendid Commissioner--we want
this position in statute, knowing that that job is going to
be there and mandated under the law. And i think we can
accommodate the transition problem.

Mr. Nelson. All right. WYe appreciate that.

Senator Chafee. Mr. Chairman?
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The Chairman. Yes, Senator Chafee.

Senator Chafee. [ have a question. [ em not quite sure
why we have ;11 these things.' we have got an ombudsman who
presumably, as [ understand what an ombudsman is, it is to
represent the people and to take care of their interests as
he wonders around thrqugh'the agency. Then isn't there an
inspector Qenerel provided for in,thisulegis]ation?

fhe-Chairman; No. He fl]]s a comp]ete]y different role
as I'understand it. But go ahead. |

Senator Chafee. »All r1ght

And then tell me the d1fference between an ombudsman and
an A551stant Comm1551oner fon Taxpayer.Services.

- Senator Pryor. ,The Aésistant Commissioner for Taxpayen

Serv1ces, Senator Chafee, wou]d run the forms operatlon We

now, by the way in IRS have someone ca]]ed the Director of

_Forms. This would all come under the Assistant Commissioner

for Taxpayer Services. They would run the phone ca]]ing.

network and system .1-800 program, the walk in. program at the
local IRS offices out in the dfstricté and out in our.StateS,
and it would be that fndividua] that would coordinate all of
those taXpayer services where the ombudsman would be that
individual who would be stationary and not have the same
jurisdic;ion at all as the Assistant Commissioner.

Senator Chafee.. Well, one more job for somebody.

Mr. Nelson. Those positions already exist, Senator.
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We do have to split out taxpayer service. But there is an
ombudsman now. This is codifying a fajrinumber of existing
positions.

Our only objection to theselprévisions is, as what the
Cdmmissioner has said on a fair numbers of times, it gets a
Tittle close to micfomanaggment to- tell 'us. that we have to

have a ‘position, We have it today. We agree with its needs

for today. Twenty years-from now, who knows? Do we need to -

have that in the statute? fBut,:in general, thfs is not
terrib]yldisruptive'for us. | |

We have these positions, and if Congress, in its wisdom,
wants fo institutionalize them and 1egaiize them, thén'that
will be. |

Senator Pryor. Well, Mr; Nelsbn,'bf course, we.know tob
fhat under this new provision, and to Senator Chafee, we are
going to require annually a report on the taxpayer services
out in the field.

Mr. Nelson. That is true.

- Senator Pryor. And thét,Would be another responsibility

of fhis position‘created by statute.

The Chairman. Thank you.

Gentlemen, what I would Tike to do in proceeding here is

_probably go until about 1:00 o'clock and try to finish if we

can. And that means for the conferees on the Trade Bill that

we would move that to 2:00 o'clock. And as I look at the
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~calendar for the rest of the'month it is terribly crowded
for us on the Committee. So if we can finish, I would like
to.

-I would Tike td proceed on the diesel tax portion of it,
and then we will know how much revenue we have to raise, and
then deal with those areas where we will attempt to raise the
revenue to keep this thing revenue neutral.

So.Iiwould ask you now if we can Héve a moffon to vote
'on the Pryof taxpayefs"Bi]iiof‘rights,-as amended. And that
settidn will be contingent sti]l.on ourjbeing able to |
accomplish the rest'of this and réise the:révenue for it.

Sehatdk'Moyhihan. I'so-mbve,’Mr. Chairman.

Senator Pryor. Thaﬁk_you; Senator.

'AThe.Chairman. Yéé. : o

Senator Chafee. There has been indicated some‘concern
over tﬁé‘shiftjng_of the burde6'pf'propf and when do the
coét_when somebody can start charging for their lawyer's
fees, at what point? Now is there going to be any further
discgssion? SenatorAPrypr has indicated that some of these
matters might be worked out on different points that have
been raised here. What happens next?

Let's say we report this bill out today. Then what
happens?b

The Chairman. Well, we can propose some Committee
amendments, and that is often done, and we will have the
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discussion of those members that are concerned and

interested. And if we can arrive at a concensus on that,
we will propose those as Committee amendments to‘the-bill on
the.f]oor.

Senator Chafee. well,’i must say that I thought the

points Mr. Nelson raised when the lawyer's costs start

crack at ‘it as'a.Cdmmittee amendment before this measure,is
considered on the floor.

The Chairman. -We have had the motion made. All in

(Chofus_offayéS)
fhe Cﬁairman., Opposed by a similar sign.
;(Norrésponse)_' B

The Chairmgn..,The,hotion is carried.

All rigth“'If you will proceed. Who is handling the
diesel taxbpresenfétion? |

Mr. Gould. Mr. Chairman, I believe you have some
materials.

The Chairman, ATl right. The ones I am getting now are
the revenue raisers. I want to deal with the diesel tax
itself and then we will see what we have to on revenue raisgrs.

§enator Daqforth. Mr. Chairman, is the bill open for
amendment?

The Chairman. Let me make a comment on this to get it
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started,.ifAI may, Sehator Dénforth.

We are now going to.deal with.the collection of the
Fédefa] excise tax on diese] fuel. Ahd 1 knOWHWe a]]vhave‘
heard from our‘constituents concerning ‘this one. Senator
Boren, hg chaired a Subcommittee hearing on the matter two
days. Hg heard from a great many witnesses, both within the

Senate dnd out§ide the»Sehate; And*Ila]so want to‘recognize'

, the contrihution thét‘wasvmade_by.SenatorxDasche, who

introduced S;'2075,'wthh'called fbr'qu-free sales of

~diesel fuel to farmers.

The bill also called for tit]e:reporting_and'

requirements to help the IRS, becausefthe.IRS was having a

problem policing the tax-free sales.  And that is the

concept we are going:to look at here today.

-You have'jn front of ydu.on bage 16 of the markup
document a prop6§a1 for déaliné with diesel tax matters.
As you probably know, the prdposal reflected in the document
essentia]}y,is'to pérmit farmérs‘and fishermen to purchase -
diesel fuel fax—free ffom Wholesaleks.' And a reporting
procedure Qou]d be set up to allow the IRS to trace these
tax-free purchases.

Under the pfopqsal'in the document, other off-road users

would not be able to purchase tax-free, but would be made

whole by receiving interest on their refunds of the tax.

That is to take care of the float question. Ever since the
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- markup documents were distributed Wednesday afternoon the

IRS and Joint Tax staft have. been meetihg'nonstop. 'They
have been trying to figure out how to police that diesel
tax more closely without requiring the pau and refund
procedures that require some exempt users to make loans to
the Government.

The Joint Tax staff now te]]s.us that\ue can permit all
off-road users to. purchase d1ese] fuel tax free from
who]esa]ers w1thout s1gn1f1cant1/ oreater revenue cost than
if we perm1tted farmers and flshermen.to do'so

Now, obv1ous]y, thxs assumes the 1mp1ementat10n of
report1ng reguirements. It assumes tﬂat the IRS will take
reasonable steps to- audlt these tax free sa]es

Now given that new 1nformat1on}from:the Joint_Tax staff,
I would like to propese that we‘pehmit all_off-road users to
purchase diesel fue]'tak-freeL 'Obvfously, we are going to
have to raise some bffsettjng revenues to take care of that.
We are also going to have to ratse‘sdue for;thehtaxpayers‘
bill of rights, as»Senator:Bradley was concerned about. I
am prepared to have staff-suggest a coupielof revenue
raisers to make this possible.

You know what brought this about on the diesel tax. I
can recall I had the Federal Highway Admihistrator in to
talk to me, Ray Barnhart, saying that he felt there was some

$500 million worth of revenue being lost by tax evasion, and
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that we ought to move forward on that. The Administration

proposed that. And we made that step. But since that time
we have found a great deal of opposition to it because of a
feeling by a number of people that, in effect, they are

giving the Government a free ride on their money, that they

|| are taking advantage of the float, and that it is a

burdensome accounting prOcédure}for a;nUmber-bf beop1e who

are.taksexempt dnyway. So I would like to;address‘thi§

"situation.

B! wouTd 1ike, first, to cai] on the staff to give u$ a'

picture of the revenue situation,. How much revenue loss we

are'talking about?

Senétor Packwood. Mr. Chairman, could I ask you one

“question?

Senator Heinz. - Mr. Chairman, there is a vote in

progress.

The Chairman. I see. The Senate is voting on-a motion

to table the Glenn amendment toc H.R. 1414; the Price-.

Anderson bill.

Senator Packwood. Could I ésklyou a question before we
go to vote?

The Chairman. Yes.

Senator Packwood. Did you say to exempt all off-road
purchasers?

The Chairman. - That is right,

Moffitt Reporting Associates
(301) 350-2223




10

n

12

13 -

14

15

16

- 17

18

19

20

21

22

23

24

25

103

Senator Packwood. So this would include barges, would
include loggers using diesel fuel in the woods. I just want
to'make_sure. |

Mr. Gould.. On purchases from who]esa]e distributors.
That is correct, Senator Packwood.

‘Senator Packwood. A1l right. -
Mr. Gould.: There is not a proﬁosa]-here_for anybody

who purchases from whplesale distributors, anyaékemptAuSer, ”

‘that is, who purchases'from wholesale distributors.

Senator Packwood. Thank you.

.fhe Chairman. ‘Well I would like for thé staff:té do
that. -But'I'think<we had better go vOté. ‘And thén I‘Qou1d
like for the staff to telf us some of the revenue raisers,
where we}oqght to be tryinglto'get'that. |

Senator Heinz. Mr. Chairman, one questfon.‘

The Chairman. A1l right,

Senator-Heinz. Senator Paékwoodkésked about ff a1]
off-road users were going to be taken care of, and the
question I have is, dces that iné]ude dff-road users like
barge operators? |

The Chairman. MWell, Senator, we wf]] get into all of
that in detail.

Senator Heinz. All right.

The Chairman. But the problem I have got is that all of

this is important to each of you, and I am not sure that we
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ought to do this by just paft of us ieaving. [ think we
ought to recess and come back. Make this votg and come back-
as quickly as we can. All rfght? |

(whereupbn, at 12:10 p.m., the meeting was recessed.)

AFTER RECESS

. (12:34 p.m.)

Mr..Wflkins.; We are suspending the markup.today. We

‘will resume at 10:00 o'clock on Monday.

_i(Wheheupon,lét 12:35 p.m., the meeting was conc]uded.)~‘ﬂ
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MARKUP OF TAXPAYER BILL OF RIGHTS AND DIESEL FUEL EXCISE TAX

FRIDAY, MARCH 18, 1988

MR. CHAIRMAN, APRIL 15 IS ON THE HORIZON AND WITH THE
PROBLEMS CREATED BY THE CHANGE IN COLLECTION POINT OF DIESEL
EXCISE TAXES SOON TO BE A REALITY, YOU HAVE SELECTED A MOST
APPROPRIATE TIME TO MARKUP THE TAXPAYER BILL OF RIGHTS AND FIND A
SOLUTION TO THE EXCISE TAX PROBLEM. lI COMMEND YOU FOR YOUR

INITIATIVE ON THESE ISSUES.

I ALSO COMMEND SENATOR PRYOR FOR HIS WORK AND LEADERSHIP IN
DEVELOPING THE TAXPAYER BILL OF RIGHTS. EVER CHANGING TAX LAWS,
AND THEIR EVER INCREASING COMPLEXITY, TELLS ME THAT THIS

LEGISLATION IS REALLY TIMELY,

MR. CHAIRMAN, THE SUCCESS OF OUR TAX SYSTEM IS BASED ON THE
CONCEPT OF VOLUNTARY COMPLIANCE. THERE IS THEREFORE A DELICATE
BALANCE BETWEEN THE RIGHTS OF TAXPAYERS AND THE OBLIGATION OF THE

GOVERNMENT TO COLLECT THE PROPER AMOUNT OF TAX OWED.

I AM CONVINCED THAT FOR TOO LONG THE SCALES HAVE BEEN TIPPED
IN FAVOR OF THE IRS. THE TAXPAYER BILL OF RIGHTS WILL RESTORE AT
LEAST SOME OF THIS BALANCE TO THESE SCALES. IT IS NOW TIME TO

ENACT THIS LEGISLATION INTO LAW.

STATEMENT OF SENATOR MALCOLM WALLOP W M



THERE IS ANOTHER ISSUE OF IMPORTANCE TO WYOMING. IT FITS
WITH THE CONCEPT OF THE BILL OF RIGHTS. WE MUST ALLEVIATE THE
IMPACT THE COLLECTION POINT CHANGE FOR DIESEL FUEL EXCISE TAXES
WILL HAVE ON OFF-ROAD AND TAX EXEMPT USERS. THIS CHANGE PLACES

NEEDLESS AND UNCALLED FOR BURDENS ON THESE USERS.

THE CHANGE IN COLLECTION POINT WAS SOLD ON THE BASIS REDUCING
FRAUD AND IMPROVING COMPLIANCE. BUT THE COST OF THIS CHANGE WILL
FALL SQUARELY AND HEAVILY ON THE BACKS OF HONEST AND LEGITIMATE
WYOMING DIESEL FUEL USERS. PEOPLE WHO DO NOT CHEAT NEVERTHELESS
WILL HAVE HIGHER UP-FRONT FUEL COSTS, ADDITIONAL RECORD KEEPING
REQUIREMENTS, AND LOSS OF CASH FLOW TO TAKE CARE dF THOSE THAT DO
CHEAT. IT IS PARTICULARLY OFFENSIVE THAT TAX EXEMPT USERS WILL
NOW BE FORCED TO GRANT THEIR GOVERNMENT AN INTEREST FREE LOAN ALL

UNDER THE GUISE OF IMPROVED COMPLIANCE.

WYOMING, LIKE MANY OTHER STATES, HAS A LARGE NUMBER OF HIGH
VOLUME TAX EXEMPT USERS OF DIESEL FUEL. THESE USERS RANGE FROM
FARMERS AND RANCHERS TO DRILLING AND WELL SERVICING CONTRACTORS,
TO MINING AND LOGGING OPERATORS TO GENERAL CONTRACTORS. THESE
FIRMS CANNOT AFFORD A 27% INCREASE IN FUEL COSTS OR WAIT UP TO
ONE YEAR TO RECEIVE A REFUND OF A TAX THEY NEVER OWED. THESE
OPERATIONS DESERVE RELIEF FROM THE NEW LAW SCHEDULED TO TAKE
EFFECT ON APRIL 1, 1988. IT IS MY HOPE THAT TODAY THIS COMMITTEE

CAN DEVELOP A SOLUTION TO THIS PRESSING PROBLEM.
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A. Debt Collection: Extension of Program for IRS
Collection of Nontax Debts Owed to Federal Agencies

Present Law

Federal agencies are authorized to inform the IRS that a
person (who has received proper notification from the agency)
owes a past due, legally enforceable debt to the agency. The
IRS then must reduce the amount of any tax refund due the
person by the amount of the debt and pay that amount to the
agency. The refund offset applies to individuals and
corporations. _This program is scheduled to expire after
June 30, 1988. '

Description of Proposal

The Federal debt collection program could be extended
for one year. '

1 In the Omnibus Budget Reconciliation Act of 1987, the debt
collection program was extended for six months from December

31, 1987, to June 30, 1988, expanded to apply to refunds due

corporations, and expanded to cover all Federal agencies.



'B. Taxpayer Bill of Rights
Overview

The following is a description of the provisions of the
Taxpayer Bill of Rights as approved by the Senate Finance
Committee in October 1987 as part of its reionciliation
submissions to the Senate Budget Committee. These
provisions were ultimately not included in the budget
reconciliation bill considered by the Senate and enacted into
law. Section citations refer to the sections of the budget
reconciliation bill (S. 1920) as initially reported by the
Senate Budget Committee.

2 "The only exception to this is that the description of the

_provision relating to the IRS Inspector General is a summary

of the IRS Inspector General provision of S. 908, The
Inspector General Act Amendments of 1988. Senator Pryor
intends that the IRS Inspector General provision of S. 908 be
substituted for the Inspector General provision in the
Taxpayer Bill of Rights.



_3_

Sec. 4732. Disclosure of rights and obligations of taxpayers

Present Law

The Internal Revenue Service (IRS) provides information
to taxpayers in various notices and publications. There is
no statutory requirement that the IRS provide a comprehensive
written explanation of the rights and obligations of the
taxpayer and the IRS during the tax dispute resolution
process.

Description of Proposal

The IRS would be required, when it first contacts a-
taxpayer concerning the determination or collection of any
tax, to provide a "brief but comprehensive" written
explanation of rights and obligations of the taxpayer and the
IRS during the audit, appeals, refund, and collection
processes.

Sec. 4733. Procedures involving taxpayer interviews

Present Law

~ Reasonable time and place.--The Code provides that the
IRS shall select a reasonable time and place for an
examination of a taxpayer. No regulations have been
promulgated elaborating on this provision.

Recordings.--No statutory provision governs audio
recordings of IRS interviews, although the IRS generally
permits a taxpayer to make an audio recording of an interview
if prior notice to the IRS is given.

IRS explanation.--The IRS has a general practice of
providing written explanatory materials to taxpayers in
advance of the initial audit interview.

Taxpayer representatives.--If a power of attorney has
been executed properly in favor of a person eligible to
practice before the IRS, the IRS permits the person to
represent the taxpayer during all stages of the
administrative process.

Déscription of Proposal

Reasonable time and place.--The IRS would be required to
publish regulations within one year of enactment enumerating

standards for determining whether the selection of a time and
place for interviewing a taxpayer is reasonable. ’




- -

Recordings.--The Code would be amended to allow a
taxpayer to make an audio recording of an in-person interview
at the taxpayer's own expense. IRS employees also would be
authorized to record taxpayer interviews, provided the
taxpayer receives prior notice of such recording and is
supplied a transcript upon request and payment of the costs
of transcription. ,

IRS explanation.--Prior to initial taxpayer interviews,
IRS employees would be required to explain to taxpayers the
audit process and taxpayers' rights under that process.

Taxpayer representatives.--The Code would be amended to
provide that a taxpayer may be represented during a taxpayer
interview by any attorney, public accountant, enrolled agent,
or enrolled actuary who is not disbarred from practice before
the IRS and has a properly executed power of attorney from
the taxpayer. If a taxpayer indicates during an interview
with the IRS that he wishes to consult with that
representative, the interview would have to be discontinued.
Absent an administrative summons, a taxpayer could not be
required to accompany his representative to an interview.

The procedures involving taxpayer interviews would apply
to interviews conducted on or after 30 days after enactment.

Sec. 4734. Abatement of penalties and interest

Present Law

The IRS may abate administratively some penalties in a
variety of circumstances. The IRS may also abate interest
attributable to IRS error or delay. '

Description of Proposal

The IRS would be provided with authority to abate any
part of the penalties and interest imposed with respect to a
deficiency that is attributable to erroneous written advice
furnished by the IRS to a taxpayer, where such advice was
specifically requested by the taxpayer and reasonably relied
upon, unless the taxpayer failed to provide accurate .

information when requesting the advice.
Sec. 4735. Taxpayer assistance orders

Present Law

~The Taxpayer Ombudsman administers the IRS Problem
Resolution Program, which is designed to resolve a wide range
of tax administration problems that are not remedied through
normal operating procedures or administrative channels. The
Ombudsman cannot resolve disputes involving substantive




issues of the tax law.

Description of Proposal

The Taxpayer Ombudsman would be provided statutory
authority to issue a taxpayer assistance order, if, in the
determination of the Ombudsman, the taxpayer is suffering or
about to suffer irreparable loss and the IRS has failed to
carry out its duties under the law. The taxpayer assistance
order could require remedial actions, such as release from
levy of property of the taxpayer, and would be binding on the
IRS unless reversed by a district director or his superiors.

Sec. 4736. IRS Inspector General

Present Law

The Treasury Department has a nonstatutory Inspector
General with internal audit and investigative
responsibilities for the Department, except for its four law
enforcement agencies: IRS, Secret Service, Customs Service,
and the Bureau of Alcohol, Tobacco, and Firearms. These
functions are performed at the IRS by the Inspection:
Division, which reports directly to the IRS Commissioner.

Description of Proposal

A statutory Inspector General would be established
within the IRS. It would be separate from a statutory
Inspector General to be established within the Treasury
Department, which would have general oversight responsibility
over all other agencies within the Treasury Department. The
IRS Inspector General would be appointed by the President
from a small pool of senior career personnel at the IRS with
demonstrated ability in investigative techniques or internal
audit functions. The Inspector General office for the IRS
would incorporate the existing IRS Inspection Division. The
IRS Inspector General would not. have the power to change
taxpayer liability determinations, and would be under the
direction and control of the IRS Commissioner with respect to
matters requiring access to certain sensitive information,
such as ongoing criminal investigations and deliberations on
policy matters. If the Commissioner exercises the authority
to prohibit an audit or investigation in order to prevent
disclosure of sensitive information, the Commissioner would
be required to notify appropriate committees of Congress.
(This description is a summary of the IRS Inspector General
provision of S. 908, The Inspector General Act Amendments of
1988, which was passed by the Senate on February 2, 1988.
Senator Pryor intends that this provision of S. 908 be
considered, rather than the Inspector General provision of
the Taxpayer Bill of Rights.)
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Sec. 4737. Basis for evaluation of IRS employees

Present Law

The IRS Manual prohibits the use of production quotas or
goals based upon sums collected to evaluate IRS enforcement
officers, appeals officers, and reviewers.

Description of Proposal

The IRS would be statutorily prohibited from using
records of tax enforcement results to evaluate enforcement
officers, appeals officers, and reviewers or to impose or
suggest production quotas or goals. Each district director
must certify each month that this prohibition is being
observed. "

Sec. 4738. Application of the Regulatory Flexibility Act
to the IRS -

Present Law

The Regulatory Flexibility Act requires Federal
agencies, including the IRS, to publish an analysis of the
impact of proposed and final rules on small businesses or:
other small entities. These analyses are reviewed by the
Small Business Administration. In addition, these analyses
(as well as the regulations themselves) are reviewed by the
Office of Management and Budget pursuant to an Executive
Order. The requirement to publish an analysis of the impact
of rules on small businesses does not, however, apply to
interpretative regulations, which exempts most IRS
regulations.

-Description of Proposal

The Secretary of the Treasury must certify that each IRS
regulation is substantially the only alternative under the
tax law for the regulation to be considered interpretative
under the Regulatory Flexibility Act. Thus, the Secretary
must certify that no significant interpretation of the
statute is possible except for the interpretation in the
regulation. If the Secretary is unable to certify this, the
requlation must include an analysis of its impact on small,
businesses and is subject to review by the Office of
. Management and Budget and the Small Business Administration.

Sec. 4739. Preliminary letfer of deficiency

Present Law

A statutory notice of deficiency must be sent to a
taxpayer by certified or registered mail before the IRS can
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collect tax. The Code does not require that a preliminary
notice of potential deficiency be sent, although IRS general
practice is to provide four of these notices to taxpayers.

Description of Proposal

The IRS would be required to send to a taxpayer by
certified or registered mail a preliminary letter of
deficiency if it determined that there is a potential
deficiency. The preliminary letter would be required to be
sent at least 30 days prior to sending a statutory notice of
deficiency, except when the statute of limitations would
expire within 90 days or when the taxpayer waives a right to
such letter. : :

Secs. 4740-4741. Explanation of IRS assessments

Present Law

The Code does not specify the content of the statutory
notice of deficiency. The IRS generally explains the basis
of a tax deficiency in the notice, but generally does not
explain the calculation of interest owed. Moreover, there 1is
no requirement in IRS regulations that the IRS explain the
basis for assessing penalties.

Description of Proposal

The IRS would be required to describe in any notice of
deficiency or tax due the basis for an asserted deficiency
and to identify the portion of the amount due that
constitutes interest, additions to tax, and penalties. The
proposal would apply to mailings made after 180 days after
enactment. In addition, the IRS would be directed to issue
requlations within 90 days after enactment requiring IRS
employees to explain and support assessments of penalties.

Sec. 4742. Installment payment of tax liability

Present Law

The IRS is not required to enter into installment
payment agreements with taxpayers, but generally does so if a
taxpayer who is unable to pay the delinquency in full is able
to make payments on the delinquent taxes and pay current
taxes as they become due. A change in the taxpayer's
financial condition may result in modification of the
installment payment agreement. :

Description of Proposal

The IRS would be granted statutory authority to enter
into a written installment payment agreement if it determines
that such agreement will facilitate collection of tax. The



agreement would be binding on the IRS and the taxpayer unless
the taxpayer (1) provided inaccurate information, (2)
undergoes a significant change in financial condition, (3)
fails to pay an installment when due, or (4) fails to pay any
other tax liability when due.

Sec. 4743. Levy and distraint

Present Law

Notice.--At least 10 days before collecting a tax by
levy (i.e., seizure of the taxpayer's property) the IRS must
provide the taxpayer written notice of its intent to levy.
If the IRS finds that collection of tax is in jeopardy, it
may collect the tax by levy without providing this notice or
waiting 10 days.

Property subject to levy.--Property subject to levy
includes any property (or rights to property being held by
others) belonging to the taxpayer, except property
specifically excluded from levy. by law, which includes (1)

" fuel, provisions, furniture, and personal household effects,
not exceeding $1,500 in aggregate value; and (2) books and
tools necessary for the trade, business, or profession of the
taxpayer, not exceeding $1,000 in aggregate value.

Levy on wages.--The IRS may instruct the taxpayer's
employer to pay to the IRS amounts payable to the taxpayer as
wages, except (1) so much of the wages of the taxpayer as is
necessary to comply with a prior judgment of a court of
competent jurisdiction for support of any minor children of
the taxpayer, and (2) a minimum amount of wages or other
income (in general, $75 per week plus $25 per week for each
dependent).

Release of levy.--The IRS has authority to release a
levy if it determines that this will facilitate the
collection of tax.

Description of Proposal

Notice.--The required period between the IRS providing
written notice to a taxpayer and the collection of tax by
levy would be extended to 30 days. As under present law, the
notice and waiting period requirements would not apply if the
IRS finds that collection of the tax is in jeopardy. The
notice preceding levy would be required to contain a
description of Code provisions and administrative procedures
applicable to specific aspects of collection, and a
description of all alternatives available to the taxpayer
which could prevent levy on the taxpayer's property. The
proposal would apply to levies made on or after enactment.
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Property subject to levy.--The types of property exempt
from levy would be expanded to include: (1) fuel,
provisions, furniture, and personal household effects, not
exceeding $10,000 in aggregate value:; (2) books, tools,
machinery, or equipment of taxpayers (other than C
corporations) if necessary trade or business property, not
exceeding $10,000 in aggregate value; (3) a taxpayer's
principal residence, a motor vehicle used as a primary means
of transportation to work, and necessary tangible personal
property used in the taxpayer's trade or business, unless an
IRS district director or assistant director personally
approves levy in writing, or if collection of the tax is
found to be in jeopardy; and (4) property with respect to

which the estimated expenses of levy and sale exceed the fair

market value of the property or the tax liability. In
addition, banks and other financial institutions would be
required to hold accounts garnished by the IRS for 21 days
after receiving the IRS notice of levy, in order to provide
taxpayers an opportunity to notify the IRS of errors with
respect to garnished accounts.

Levy on wages.--The amount of wages exempt from levy for
each week would be equal to the taxpayer's standard deduction
and personal exemptions allowable for the taxable year in
which the levy occurs, divided by 52. 1In addition, a levy on
wages would continue only until (1) the liability is
satisfied or becomes unenforceable by reason of lapse of
time, (2) an installment payment agreement is executed, or
(3) the IRS determines that the liability is unenforceable
due to the taxpayer's financial condition. o

Release of levy.--The IRS would be required to release a
levy on property if (1) the liability is satisfied, (2)
release will facilitate the collection of the liability, (3)
an installment payment agreement has been executed, (4) the
expenses of levy and sale exceed the liability, or (5) the
value of the property exceeds the liability and partial
release would not hinder collection.

Sec. 4744. Review of jeopardy levy and assessment procedures

Present Law

_ Assessment of a tax (i.e., recording of the tax
liability in the office of the District Director) is the
final act by the IRS that establishes the liability of a
taxpayer for a tax. After assessment, the IRS will attempt
to collect the tax. The Code authorizes the IRS to make a
jeopardy assessment (i.e., to immediately assess and demand
payment of a tax and any penalties and interest) where
collection would be endangered if regular procedures are
followed. Furthermore, if the IRS determines that collection
of tax would be jeopardized by waiting the regular 10-day
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period after notice and demand for payment have been provided
to the taxpayer, the IRS can collect the tax by jeopardy levy

(i.e., immediately seize certain of the taxpayer's property).
The Code provides special rules relating to -administrative
review and judicial review (by Federal district courts) of
jeopardy assessments. These rules do not apply to jeopardy

levies.

Description of Proposal

The existing rules relating to the review of jeopardy
assessments would be extended to the review of jeopardy
levies. The Tax Court would be provided exclusive
jurisdiction with respect to challenges to a jeopardy
assessment or jeopardy levy if the taxpayer is already before
the Tax Court with respect to any deficiency covered by the
‘jeopardy assessment notice. In all other cases, the
appropriate district court would have exclusive jurisdiction
over such an action.

Sec. 4745. Administrative appeal of liens

Present Law

A taxpayer can obtain a review within the IRS of an
initial determination of tax deficiency before the matter
proceeds to collection, but the Code does not provide
specific procedures for the administrative appeal of IRS
decisions concerning the collection of a tax liability.

Description of Proposal

The IRS would be required to promulgate regulations
within 180 days after enactment that provide an

administrative procedure enabling any taxpayer to appeal the
imposition of a lien.

Sec. 4746. Jurisdiction to restrain certain premature
assessments

Present Law

Jurisdiction to restrain IRS assessment and collection
of tax rests solely with the Federal district courts.
Consequently, even though as a general rule no assessment or
collection of tax may be made until the decision of the Tax.
Court has become final, a taxpayer with a case before the Tax
Court who is faced with a premature IRS assessment is forced
to challenge that assessment in Federal district court.

Description of Proposal

' The Tax Court would be provided exclusive jurisdiction
to restrain the assessment and collection of any tax by the
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IRS that is the subject to a timely filed petition that was
pending before the Tax Court prior to the assessment and
collection being challenged. If a premature assessment is
made prior to the taxpayer's filing of a petition with the
Tax Court, the appropriate Federal district court would
continue to have jurisdiction over any challenge to the
assessment.

Sec. 4747. Jurisdiction to enforce overpayment
determinations

Present Law

The Tax Court has jurisdiction to determine that a
taxpayer is due a refund of a tax for which the IRS has
asserted a deficiency. However, if the IRS fails to refund
an overpayment determined by the Tax Court, the taxpayer must
seek relief in another court.

Description of Proposal

The Tax Court would be granted jurisdiction to order the
refund of an overpayment plus interest if, within 120 days
after a Tax Court decision has become final, the IRS fails to
refund to a taxpayer an overpayment determined by the Tax
Court. If the IRS fails to establish that its delay was
substantially justified, then the taxpayer would be entitled
to interest on the overpayment at 120 percent of the
statutory interest rate and to reasonable litigation costs.

Sec. 4748. Jurisdiction to review certain sales of seized
property :

Present Law

If a taxpayer fails to pay a tax on notice and demand
after the IRS makes a jeopardy assessment, a lien arises in
favor of the United States upon property belonging to the
taxpayer and the IRS can immediately seize the taxpayer's
property. Pending issuance of a notice of deficiency, and,
if the taxpayer challenges the assessment in either the Tax
Court or Federal district court, pending the decision of such
court, the IRS cannot sell property seized pursuant to a
jeopardy assessment, unless (1) the taxpayer consents to the
sale, (2) the IRS determines that the expenses of
conservation and maintenance will greatly reduce the net
. proceeds, or (3) the property is liable to perish or become
greatly reduced in value by keeping, or cannot be kept
without great expense. If the taxpayer wishes to contest an
IRS determination to sell seized property, the only recourse
is to bring suit in Federal district court.
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Description of Proposal

The Tax Court would be granted jurisdiction during the
pendency of proceedings before it to review the IRS'
determination to sell seized property under one of the
present-law exceptions to the stay of sale.

Sec. 4749. Jurisdiction to redetermine interest on
deficiencies

Present Law

Following a decision by the Tax Court, the IRS assesses
the entire amount redetermined as the deficiency by the Tax
Court and adds to the deficiency interest computed at the
statutory rate. If the taxpayer disagrees with the IRS'
interest computation, however, the Tax Court does not have
jurisdiction to resolve that dispute.

Description of Proposal

If a dispute arises over the IRS' computation of the
interest due on a deficiency, then within one year from the
date the Tax Court decision became final the taxpayer could
move to reopen the Tax Court proceeding for a determination
of interest due. The taxpayer would be required first to pay
the entire deficiency redetermined by the Tax Court and the
interest determined by the IRS. The proposal would apply to
assessments of deficiencies made after the date of enactment.

Sec. 4750. Refund jurisdiction for the Tax Court

Present Law

When a taxpayer receives notice from the IRS that it has
determined a deficiency of tax, the taxpayer may, before
paying the determined liability, petition the Tax Court for a
redetermination of the deficiency within 90 days after the
notice of deficiency was mailed. Alternatively, the taxpayer
may pay the deficiency and file a claim for refund of the
disputed amount with the IRS. If the IRS rejects the refund

claim, or does not act within six months, then the taxpayer

may bring an action for refund in Federal district court or
the United States Claims Court, but not the Tax Court.

A taxpayer may also file with the IRS a claim for refund
of an overpayment not attributable to a deficiency, and if
the refund is rejected by the IRS, then the taxpayer may
bring an action in Federal district court or the United
States Claims Court seeking a refund of the asserted
overpayment. The Tax Court has no jurisdiction to determine
whether a taxpayer has made an overpayment except in the
context of a deficiency proceeding. :
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Description of Proposal

The Tax Court would be granted jurisdiction over tax
refund actions against the IRS, including both refund actions
arising out of a taxpayer's payment of a deficiency asserted
by the IRS and refund actions arising out of overpayments not
attributable to a deficiency. The general prerequisites
governing the commencement of tax refund actions would apply
to refund actions filed in the Tax Court. A taxpayer would
continue to have the option of filing a claim for refund in
the appropriate Federal district court or the United States
Claims Court.

Sec. 4751. Awarding of costs and certain fees in
administrative and civil actions

Present Law

Reasonable costs.--A taxpayer who prevails in a tax case
in any Federal court may be awarded reasonable litigation
costs, including attorneys fees (generally limited to $75 per
hour), expenses of expert witnesses, and court costs. Costs
incurred during the IRS administrative process generally are
not recoverable. :

Burden of proof.-—+To be awarded reasonable litigation
costs, the taxpayer must establish that the position of the
United States in the case was not substantially justified and
that the taxpayer substantially prevailed with respect to the
amount in controversy or the most significant issue(s) in the
case.

Position of United States.--In determining whether the
position of the United States was substantially justified,
the position of the United States begins with the position
taken by the IRS district counsel. This generally does not
include positions taken in the audit or appeals processes.

Administrative settlement of claims for litigation
costs.--The Code does not provide explicit authority to the
IRS to settle administratively claims for litigation costs.

Description of Proposal

Recoverable costs.--A taxpayer who prevails in a Federal
tax proceeding could (if the burden of proof with respect to
costs is satisfied) recover all reasonable costs incurred
during administrative or judicial proceedings following the
date of the preliminary letter of deficiency. This proposal
would apply to proceedings commenced after enactment. '
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Burden of proof.--The burden of proof with respect to
awards of costs would be shifted to the Government, so that
if a taxpayer prevails in the proceeding, the Government
would be required to establish that its position was
substantially justified in order to prevent the taxpayer from
recovering costs.

Position of United States.--In determining whether the
position of the United States was substantially justified,
the position of the United States begins with the position
taken in the preliminary letter of deficiency.

. Administrative settlement of claims for litigation
costs.--The IRS would be provided with authority to settle
claims for recovery of costs incurred in administrative and
" judicial proceedings.

Sec. 4752. Civil cause of action for damages due to
Government's failure to release lien

Present Law

The Code does not grant taxpayers a right to bring an
action for damages resulting from the government's wrongful
failure to remove a lien on the taxpayer's property.

Description of Proposal

Taxpayers would have the right to sue the Government in
district court if any Federal employee knowingly or
negligently fails to release a lien on the taxpayer's
property as required under the Code. Taxpayers could recover
(1) reasonable litigation costs plus (2) the greater of
actual damages or $100 per day for each day the failure
continues after the taxpayer provides written notice to the
IRS of the failure to release the lien.

Sec. 4753. Civil cause of action for damageS'due'to
unreasonable action by the IRS

Present Law

Taxpayers do not have a specific right to sue the
" Government for damages sustained due to unreasonable actions

taken by an IRS employee.

Description of Proposal

. Taxpayers would have the right to sue the Government in
Federal district court for damages if an employee of the IRS
carelessly, recklessly, or intentionally disregards any
provision in the Code or regqulations and the issue is
ultimately resolved in favor of the taxpayer. The taxpayer
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could recover litigation costs plus actual damages, unless
the taxpayer was contributorily negligent. If the district
court determines that the taxpayer's lawsuit was frivolous,
the court may impose a penalty on the taxpayer of up to
$10,000.

Sec. 4754. Criminal penalty for improper IRS investigations

Present Law

The Code does not explicitly prohibit investigations of
a taxpayer or related compilations of records that are not
relevant to the administration or enforcement of the internal

revenue laws.

Description of Proposal

It would be unlawful for any Federal employee acting in
connection with the revenue laws to knowingly authorize,
require, or conduct any investigation of, or surveillance
over, any taxpayer that is not connected with the
administration or enforcement of the internal revenue laws.
Maintenance of records containing information from such an
investigation also would be prohibited. Violation of this
prohibition would result in dismissal of the employee and,
upon conviction, a fine up to $10,000, imprisonment for up to
5 years, or both. The court also could award damages against
the employee in favor of the injured taxpayer.

Sec. 4755. Assistant Commissioner for Taxpayer Services

Present Law

There is currently within the IRS an Assistant
Commissioner (Taxpayer Services and Returns Processing).
This position is not provided by statute.

Description of Proposal

The proposal would establish statutorily an Assistant
Commissioner for Taxpayer Services, who (jointly with the
Taxpayer Ombudsman) must annually report to the congress
concerning the quality of taxpayer services provided by the
IRS.
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C. Collection and Exemption Procedures for Diesel Fuel
Excise Tax

Present Law

Effective after March 31, 1988, the 15.l-cents-per-
gallon excise tax on diesel fuel 1is imposed on the sale of
the taxable fuel by a producer, defined to include wholesale
distributors as well as actual producers of the fuel.

Exemptions from tax are provided for off-highway
business uses, including inter alia, use on a farm for
farming purposes, use as supplies for vessels and trains, and
use in construction activities. Further exemptions are
provided for use by State and local governments and by
nonprofit educational organizations.

In general, exemptions from the tax are realized by
means of refunds following tax-paid sales. These refunds may
be accomplished either by credits against the exempt user's
income tax (often realized by reductions in quarterly
estimated tax payments), or in the case of users of
significant amounts of fuel ($1,000 or more per quarter of
fuel tax refund), by direct claims filed quarterly with the
Internal Revenue Service.

A special rule authorizes the Treasury Department to
adopt regulations permitting sales without payment of tax (on
a case-by-case basis) when diesel fuel is sold directly by a
wholesale distributor to (1) a person who will use the fuel
as fuel for trains or as a chemical feedstock and (2) State
and local governments for their exclusive use.

Before April 1, 1988, the diesel fuel tax is imposed at
the retail level, with most exemptions being realized through
tax-free sales.

Description of Proposal’

(1)(a) The special rules currently applicable to State
and local governments and railroads could be expanded to
permit tax-free sales on the same basis to exempt users who
are not required to make quarterly estimated income tax
payments and who are not subject to income tax withholding.

(b) To curb the potential for increased tax evasion
arising from expanding the number of persons qualifying for
exempt sales, reporting procedures similar to the Form 1099
rules that apply under present law to interest income could
be adopted.

(c) Special refund procedures could be included
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allowing the additional persons allowed by the bill to buy
diesel fuel without payment of tax to file for a one-time
interest-bearing refund equal to the tax (other than tax for
which a credit or refund previously could have been claimed)
paid before those users qualified for direct tax-free sales.

(2) The rules governing eligibility for quarterly
refunds to off-highway business users required to buy
tax-paid could be liberalized to provide (a) that interest
would be paid on such refunds from the date Treasury received
the tax payments and (b) that the $1,000 tax requirement
would be reduced to $750 and made cumulative for the first
three calendar quarters of any year (rather than being
determined with respect to each such quarter).

(3) The Treasury Department regulatory authority to
permit tax-free sales to exempt users could be made
mandatory. Treasury could be required to issue these
requlations within 90 days after enactment of the bill.




Senate Finance Committee
Mark-Up
March 18, 1988

Sen ‘s Px ed Amendmen to th
Taxpayer’s Bill of Rights (as included in S$.1920)

4732 Digclosure of rights and obligationsg of taxpavers

1. Provide the IRS with authority to issue regulations
to prevent multiple statements from being sent to the same
taxpayer. '

47 Pr ur involvin axpaver interview

1. With respect to the taxpayer’s right to make audio
recordings of IRS interviews, provide that the taxpayer must
provide advance notice to the IRS of intent to record.

2. With respect to the taxpayer’s right to receive a
transcript of a recording made by the IRS under this
provision, provide that it is sufficient for the IRS to
supply the taxpayer with a copy of the recording itself.

3. With respect to requiring the IRS to explain the
process to the taxpayer at the beginning of an interview,
require a description of only the audit process at the
initial audit interview, and of only the collection process
at the initial collection interview; provide also that a
written statement handed to the taxpayer at the interview or
within a short time before the interview is sufficient.

4. Provide that the IRS must notify the taxpayer at an
interview that the case has been referred to the Criminal
Investigations Division, if the case has been.

5. 1If the taxpayer wishes to consult with his
representative, provide that the interview is "suspended,"
not "terminated"; provide also that, in order to suspend the
interview, the taxpayer must clearly state his desire to
consult with his representative.

6. With respect to the IRS’s right to notify the
taxpayer that the representative is hindering or delaying the
- process, provide that this right is triggered if the IRS
employee "believes" that the representative is obstructive.

7. With respect to the issue of who is a representative
for purposes of this section, provide that anyone disbarred



"or suspended" does not qualify; delete "public accountant”
and substitute "certified public accountant”.

4734 Advi f the IRS
1. Provide that abatement is mandatory under the
provision. '

2. Eliminate interest from the scope of this proviéion.

3. Substitute the word "proposed" for the word
"imposed". :

4. VProvide that the provision is effective for advice
requested after the date of enactment.

.

47 Taxpayer agsistance order

1. Provide that the Ombudsman may delegate authority
under this provision to appropriate personnel in the field.

2. Provide that the statute of limitations is tolled
during the pendency of a taxpayer’s application for relief
under this provision.

3. Substitute "significant" for "irreparable".

4. Provide that the provision does not prevent the
Ombudsman from taking action in the absence of a taxpayer
application for relief.

5. Delete the requirement that the Ombudsman must make
a finding that an IRS employee has failed to carry out his
duties under the law.

S 47 £ffi of Inspector General -

No amendments to the Inspector General provision in

S$.908 as passed by the Senate.

e 4737. Basgsis for evaluation of IRS employees
1. Incorporate more of IRS Policy Statement P-1-20.

2. Provide that certifications under this provision
must be made quarterly.
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Sec, 4738, Application of Regulatory Flexibility Act to the
IRS

l. Substitute for the provision a rule requiring the
IRS to solicit comments from the Small Business :
Administration before issuing regulations; under the
substitute, the SBA would have four weeks from the time of
the solicitation to comment on the impact of the regulations
on small business. :

Sec. 4739, Preliminary letter of deficiency

Delete this provision.

Sec. 4740. Content of tax due and deficiency notices

l. Provide that an inadéquate description under this
provision does not invalidate the notice,

Sec. 4741. Fuller explanation of bagis for agsessing

Penaltiesg

No amendments.

Sec. 4742, Ingtallment payment of tax liability

1. Provide that the IRS may alter, modify or annul an
installment agreement where it determines that collection of
the tax is in jeopardy, or where the taxpayer fails to supply
updated financial information upon request.

2. Provide that the Provision is effective for
agreements entered into after the date of enactment.

Sec. 4743, Levy and distraint

1. With respect to the effect of a levy on salary and
wages, provide that the IRS may consider the economic :
hardship that may be suffered by the taxpayer, and delete the
‘condition relating to unenforceability of the liability. -

: 2. With respect to the levy exemption for fuel,
furniture, provisions, and personal effects, delete the
increase and instead index the current law amount through the
end of 1990.

3. With réspect to the levy exemption for books and
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tools of a trade or business, delete the increase and
instead index the current law amount through the end of
1990.

4. With respect to the levy exemption for wages and
salary, provide that credit for personal exemptions not be
available where the taxpayer is already claimed as a
dependent on another taxpayer’s return (to avoid duplication
of an exemption with respect to the same dependent).

5. With respect to levies subject to review by an
assistant district director or a superior, delete primary
commuting vehicle from the scope of the provision; clarify
that for the provision to apply to business property, the
property must be essential business property.

6. With respect to the prohibition on uneconomical
levies, provide that the prohibition applies only where the
expenses would exceed the fair market value of the property
to be seized.

Sec, 4744. Review of djeopardy levy and asgsessment procedures

1. Provide that the Tax Court has concurrent, and not

- exclusive, jurisdiction under this provision.

474 Administrative appeal of liens

1. Redraft the provision so that the IRS is required to

provide the taxpayer with an administrative procedure to

obtain review of the filing of a notice of lien in the public
record and the opportunity to petition for the release of
such lien; an appeal made under this provision would not
prevent the IRS from filing a notice of lien. '

2. Provide that the IRS must file, along with any
release of lien, a statement describing the reason for the
release.

Sec. 4746. Jurisdiction to restrain certain premature
asgsegsments :

1. Provide that the Tax Court has concurrent, and not
exclusive, jurisdiction under this provision.



No amendments.

Sec, 4748. Jurigdiction to review certain sales of seized
property '

No amendments.

Se 4749 urigdiction to redetermine inter
deficiencies '

No amendments.

S 47 Refund jurisdiction for the Tax Cour

1. Provide that the Tax Court also has jurisdiction
over the interest paid on a deficiency, counterclaims for
unpaid interest, and equitable recoupment.

2. Provide that the provision would be effective six
months after date of enactment (instead of July 1, 1988).

Sec. 4751. Awarding of costs and certain fees in
administrative and civil actions ‘

1. Provide that recoverable costs begin to accrue as of
the first written communication received from the IRS that
allows the taxpayer the opportunity to seek administrative
review of the proposed deficiencies in the Office of Appeals.

2. Provide that taxpayers are required to have taken
reasonable steps to present all relevant evidence and legal
arguments to examination or service center personnel prior to
coming to the Office of Appeals.

Sec. 4752. Civil cause of action for damages sustained due
to failure to release lien

1. Provide that recoverable actual damages are limited
to direct economic (and not consequential) damages. Provide
further that the taxpayer has a duty to mitigate damages.

2. Provide that the per diem damages recoverable under
this provision are limited to $1,000.
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3. Provide that amounts recoverable under this
provision are to be treated as refunds for purposes of the
Tax Court’s jurisdiction. Provide further that the taxpayer
must have exhausted administrative remedies before filing a
claim or seeking review in court.

4. Provide that the per diem damages do not start to
accrue until after 10 days after the IRS receives notice from
the taxpayer that a lien has been improperly maintained.

5. Provide that reasonable litigation costs recoverable
under this provision are only those costs incurred but for
the improper maintenance of a lien; ensure there can be no
double recovery under this provision and sec. 4751.

6. Provide that the IRS has regulatory authority to
provide rules to require the taxpayer’s notice under this
provision be mailed to a particular location.

7. Provide that the provision applies to notices issued
(and damages arising) after the effective date.

Sec. 4753. ivil cause of action for dama u ined du
t nr nabl ction he IRS

1. Provide that the provision applies only where the
IRS’s unreasonable actlon is in connection with a collection
action.

2. Provide that recoverable damages are limited to
direct economic (and not consequential) damages proximately
related to the collection action. Provide further that the
taxpayer has a duty to mitigate damages.

3. Provide that amounts recoverable under this
provision are to be treated as refunds for purposes of the
Tax Court’s jurisdiction. Provide further that the IRS has
authority to settle administratively claims under this
provision and that the taxpayer must have exhausted
administrative remedies before filing a claim or seeking
review in court.

4. Provide that a claim under this provision is barred
unless filed within two years of the discovery of the
- unreasonable action.

5. Provide that reasonable litigation costs recoverable
-under this provision are only those costs incurred but for
the unreasonable collection IRS action; ensure there can be
no double recovery under this provision and sec. 4751.
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6. Provide that the provision is effective for actions
after the effective date.

Sec, 4754. Authorizing, requiring, or conducting certain
invegtigations

Delete this provision.

47 Agsi n mmigsioner for Taxpa Servi

No amendments.

New Sec. 4756, Jurisdiction to modify certain estate tax
decigions

1. Provide that if, subsequent to the entry of a Tax
Court decision, a decedent’s estate claims a deduction as an
administration expense for any interest with respect to
estate tax paid under the section 6166 installment payment
provisions, the Tax Court may modify its decision (which
otherwise would be final) solely in order to reflect the
estate’s entitlement to a deduction of interest on such
Federal or state taxes as an administration expense under
section 2053.



Modification of Wine Flavors Credit

Present Law

A credit is allowed against the distilled spirits tax
for the alcohol content of a taxable distilled spirits '
beverage that is derived from wine and/or flavor components.
The credit is equal to the difference between the distilled
spirits tax rate and the lower, wine tax rate. Typical wine
flavorings in products such as brandy constitute no more than
2.5 percent of the alcohol content of the beverage.

Accordlng to BATF, within the past two years, use of the'
credit has expanded beyond wine flavoring situations. Some
producers are transferrlng neutral spirits distilled from
grain to wineries. At the winery, the spirits are mixed with
some grape derived alcohol. The "wine" mixture is then
diluted repeatedly with water to the.point_that it is not a
drinkable solution. The alcohol product is removed from the
winery to a distillery where it is used in maklng inexpensive
distilled spirits beverages. The wine credit is claimed with
respect to the percentage of alcohol content in the beverage

that is attributable to the wine. BATF estimates that, in

the average case, the credit is being used to reduce the
effective tax rate on these distilled spirits products from
$12.50 per proof gallon to around $8.00-$8.50 per proof
gallon.

Description of Proposal

The maximum wine credit with respect to any distilled
spirits beverage could be limited to no more than 2.5 percent
of the alcohol content of the beverage and to alcohol content
attributable to direct wine-derived flavors.

Effective date.--The provision would be effectlve on the
date of the bill's enactment.




Gas Guzzler Excise Tax (sec. 4064 of the Code)

-Present Law

The Energy Tax Act of 1978 imposed an excise tax on
automobiles that did not meet statutory standards for fuel

~economy. . The amount of tax varies according to the fuel

efficiency of a model of automobile. No gas guzzler tax is
imposed if the fuel economy of the automobile model is at
least 22.5 miles per gallon (as determined by the
Environmental Protection Agency). For automobiles that do
not meet that standard, the tax begins at $500 and increases
to $3,850 for the automobile models that are the least

fuel-efficient. _ .

Explanation of Option

The tax rates on automobiiés that do not meet thé,

statutory standard for fuel economy could be doubled. ' The

special rules for small manufacturers (which have never been
utilized) could be repealed. : :

Effective date.--The proposal would apply to automobiles
sold after the date of enactment.
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I an surs ezch of yeu has analyzes and evelnares the Janvary menthly
rezort for your greup. Perscnaliv, for a five week period, it is & sorry
reccrt. Nct one REnager has coms forward to exdlain tke pcer reslormance
statistical indicztors, Exarple: cne (i) ¢ Referral, fcur ¢crzucs hed
zero (0); seven (7) seizures for the Branch, cne group with zero (0) ang
two creours with cne (1) ezch; ard the numcer of lcw clesures.

It aprears the fewer cases that the revenue officers have assigned to

them, the less work they do.. WPSS has not helped at all'in the

- -performance or quality areas. T 's:till ses Forms 5942 frcam Sps with the

Corrective act

same old'findings. I realize that in January we experienced two sncw
Stonors, but the firs: one did not take place until January 22rg.

Furthermore, field time was disasterous, some revenue orficers did not
even turn in travel vouchers for January because they did not have any

travel,

Where are you as anagers? What are you doing, and is it effective? as
manégers, you rmust become actively involved by doing your follew-ups,

performing timely reviews (formal and informal), reviewing Forms 795

(Gaily reports), making field and office visits, reviewing field time, _
etc. The revenue officers that are performing above a satisfactory ievel G
will be rewarded, and the cnes that are not will be dchmegtedintgﬁvn,WJ&ky;t;m
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Your mid-year evaluations w1ll be prepared in approximately one and

Ccne-half months. You will be evaluated cn your accomplishments or lack of
accomplishments. Need T sav more?
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ACCOMPLISHED.

TABULATIONS SHALL NQI_BE USED TO EVALUATE
IMPOSE ANY- PRODUCTION OUOTAS OR GOALS. [
OF THAT POLICY STATEMENT TQ MY TESTIMONY,

I WOULD LIKE TO NOTE HERE THAT ENFORCEMENT PERSONNEL ARE

NOT EVALUATED ON A QUOTA SYSTEM. IN FACT,
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FINALLY, FOLLOWING up
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WE HAVE A POLICY

STATEMENT, P-1-20. WHICH STATES THAT TAX ENFORCEMENT RESULTS

SUCH PERSONNEL OR TO

HAVE ATTACHED A copy

THE SERVICE IS ORGANIZED IN SUCH A WAY THAT EACH LEVEL HAS

THE RESPONSIBILITY FOR PROVIDING FORMAL AND INFORMAL FEEDBACK

TO THE NEXT LOWER LEVEL REGARDING QUALITY.
SEVEN REGIONS MONITOR THE PRODUCTS PRODUCED BY THE DISTRICIS . . .
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Punish or

Wasu pos 1 3ia)er i
By David Burnham ;

1 BOUT A YEAR ago, a middi level

official in the Internal Revenue Ser-
vice named Wilbur E, McKean-sent a
pointed one-page memorandum to the six
group managers under his immediate.com-
" mand, Lo
McKean, the man in charge of thé Bal-
timore District's Field Branch 11, was. not
" happy with his managers. “I am sure each of
you has analyzed and evaluated the January
- report for your group,” he wrote. “Person-
ally, for a five-week period, it is a sorfy: re-
- port, Not one manager has come forward'to
explain the poor performance statistical
indicators,” ) o
McKean was talking numbers, numbers
of seizures that had been performed, pum-
bers of investigations closed, numberg of
criminal tax matters that had been uficov-
ered. And he wanted production, During.the
- January reporting period, he said, the 91
- revenue officers and staff assigned to Field
Branch II had made only seven seizuresiand
. veferred only one case to the criminal.in-
vestigating division, -
“It appears the fewer cases that'the rey-
enue officers have assigned to them, the
less work they do,” McKean toid the, six
supervisors, “Where are You as managers?
hat are you doing and is it effective’ The
revenue officers that are performing abgve
a satisfactory level will be rewarded, 3nd
the ones that are not will be documented

‘evaluated on your accomplishments or lack

.

" “more, Once again the public had been pro:

-of accomplishments, Need | say more?” % .
here was no need for McKean 1o Ay

. vided a glimpse of the elaborate quota sys-
‘tems that dominate the lives of many of the"
102,000 men and women who work for the:

David Burnham, an Alicig Patterson /c/lofp{ '
and freelance wriler, is in vesligating the i

Internal Revene Service, i

© most of us -

rerish at IRS
':A Will the Taxman’s Quotas Catch Yiud on A pril 157

federal gove i o most powerful civiji
agency.
Because .:ciiciion quotas are such

common pi:: o nadern industrial life, tk
have becorn Lrpely invisible, After ;
‘o4l jobs where our boss
have set ¢ et or implicit numeric
goals. Durir; 1. ¢up career, for example
worked for 1% Press  Internation:
Newsweck o 1, New York Times, .
cach of theye o Hiutions, there was a cle.
understandin LNg reporters about {}
number of isiies the editors expecte
them to write: 1wg or three stories a day;
UPI, two or three stories a week at th
Times. (There wore individual variations, |
was understeast [or example, that whi
Seymour Her s rught write only one dy
namite story ;o sithreporters assigned t
the Times' ); «ut-filled financial sectior
should turn i;: o stary a day.)

The morcarte.,, i-ohte production expec
tations felt Ly 1.0 reporters, telephone
operators or o assembly-line workers
affect prim: vie workers themselves,
IRS quots ¢ -, however, are directly
felt by the |, s quolas triggper the
enforcement s of a gigantic agency as
it attempts (., 40 wade more than 100 mil-
lion taxpayery 1+ 1os up to the mandate of a

ol

See 13 €2, Col. ]
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Punish or Perish at IRS

IRS, From (1

'cbnfusing and ambiguous tax law. (The IRS
insists that it doesn't have a formal system
_of quotas.)

: eére an analogy is helpful, Many po-
H lice departments establish quota sys-

tems requiring their officers to hand
-out so many tickets a week or to make so

‘Many arrests each month, Almost always,
the police quota Systems are aimed at Jaw-

-enforcement problems—such as narcotics,

prostitution or traffic violations—where
there are no immediate victims. The quota
‘Systems utilized by most state and local po-
lice departments create many unintended
and harmful effects, For the public, of
course, the most obvious problem is the
arbitrary enforcement sometimes engen.
dered by the quotas, .

Sydney C, Cooper, a distinguished former
‘commander in the New York City Police
‘Department, remembers when he was the
‘precinct captain in one section of Brooklyn,
*“There was pressure from headquarters to
.cut down on traffic accidents, so we passed
‘on the word from Centre Street that each
:€op in the precinct was going to have to
‘write so many moving-violation tickets a

.month, What happened, of course, was that
‘0nce a month those jokers would remember

:the chart and go out and knock off the first
-10 cars that didn"t come to a complete and
ztotal halt at an obscure stop sign in the pre.
cinct,”
. Cooper pointed out that quotas have ap.
-other seriously negative impact: they tend
to lead the police in the wrong direction, to
focus, for example, on minor traffic viola-
tions that have little jf anything to do with
the factors, such as late-hour drunk driving,
involved in most traffic fatalities or serious
accidents,

In some instances, law-enforcement quo-
1as encourage corruption. During the
1960s, a New York City Police Cominis-

- sioner laid down the rule that every narcor-

Jes detective had to make 3 certain number
of felony arrests a month if he ‘wanted to
keep his highly valued position, As estab-
lished by the Knapp Commission investiga.

tion a few years later, the rigid quota may
have helped to push virtually every narcor-
ics detective in New York City into estab-
lishing corrupt relations with drug addicts
who could provide them usefu] leads,

Cooper added, -however, that despite
these gigantic problems quotas are an es.
sential management tool, “Given the lack of
direct supervision inherent in police work,
how else can you make sure that everyane
is pulling their load?” he asked,

Many of the difficult management prob-
lems that confront. the police executives
also face IRS field managers. Both the traf-
fic cop and the IRS revenue officer have
been ordered to enforce unpopular laws in
situations where there are no immediate
and obvious victims calling for help, Be-
Cause cops and revenue officers are not au-
tomatons, they naturally lean toward post-
poning the often difficult moment when
they stop a speeding motorist or seize the
assets of a delinquent taxpayer. To counter
this natural reluctance, managers fall back
on quota systems that produce the acts of
mindlessly arbitrary law enforcement that
So enrage the public, -

As in the case of the New York Police
Department, quotas often lead the IRS in
the wrong direction, The IRS goal is not to
make ten jillion seizures a month; the aim is
to encourage citizens to pay their taxes, -

Wilbur McKean's February memo about
how he intended to use production statistics
to evaluate the supervisors who worked for
him was made public this summer by Sen,
David Pryor (D-Ark.), whose Finance syb-
comniittee was attempting to devise a tax-
payers’ bill of rights, John Pepping, a rev-
enue officer from Los Angeles, told the sub-
committee about 3 sign, recently taped on a
supervisor's door, that read: “Seizure Fe-.
ver—Catch [(.* Pepping also testified that
AgeNts with the week’s best performance
records were awarded extra leave time,

Despite this and other clear evidence ob-
tained by the subcommittee, the agency
denied all, IRS Commissioner ‘Lawrence
Gibbs testified, *| would like to note here
that enforcement personnel are not eval-
uated on a quota system, In fact, we have a
policy Statement, P-1-20, which states that

- motions depended on “finding error &

. ————————— EE - AP,

tax-enforcement results tabuliiic:.. il
not be used to gvaluate such Persuniel, o
impose any préduction quotas or yual
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vidence that the IRS is a quots-di sy
agency goes back a long, long:
do the official denials. [n 197 | <.,
ate committee dnvestiyating the 1K .
tioned C. R. Nash; the assistant ta 1.
nussioner, abolf fumars thay Agen!

of the governmgnt,” Nash responder! i 1
same world-wéary tone that wout .,
adopted by unborn gencrations ¢f ...
IRS officials. *[ believe that a few yea: s o -,
there was some System-—or | woult! 1.
there was » systein, but the elficiency
Fevenue agent was rated (o some Cxiv

-t

A revenue officer Srom
Los Angeles told the
Subcommiftee about «
sign tapedion a
supervisor’s door that
read: “Seizure
Fever—Cateh 11,7

tle amount of add:i,_tffénal tax he reporied,”
hy said, “That policy has been discarded -
But neither the inderlying reality of 1ay

eiforcement nor the’ questions would oy
avay, In Februaryi1973, , Senate Appre,.

piations subcommi{t’g again heard flat e
nals of a quota system from then IRS Cou.-
iwissioner Johnnie M, Walters, But the ove.:.
wielming requirements of administering:
la,-ge agency engaged in the enforcemen: o
ar-unpopular law and’the evidence collcer
by the Senate committees in 1924, yoro
ard 1987 makes the'régular denials fool. i

Pryor and his stafbare rightly concerrs,q
thit IRS quotas sometimes lead' to (he ..
birary and improper-harassment of APy
eni. But interviews with IRS officials, .-
mer officials and inyestigators also s ...
thit the quotas, far from promoting fair n::
eficient tax collection, can have the oo
siy effect: they cam-‘cause the agency 1.,
ig ore the most seriods kinds of tax cheats,




Richard Jaffe lives in Miamj and currently
works as a special investigator for the coun-
ly prosecutor investigating the Miami Po.
lice Department. For many years he was
one of the IRS' most intelligent and aggres-
sive agents, During a recent interview,
Jaffe told how the quota system encouraged
his colleagues working in the agency's ex-
amination division not to refer serious tax-
fraud cases to the criminal division: “The
Imore cases closed, the faster [people in the
examination division] are promoted, The
book says, however, that jf they come
across a case that looks like fraud, they're
supposed to refer it to the crimina division,
The problem here is that when an auditor
sends a case to criminal, it isn't closed, Fur-
thermore, if it turns out the auditor has
spotted a genuinely serious matter, it may
eat up a lot of time and prevent him from
closing a lot of other casey,” :

In fact, Jaffe said, the quota system op-
erating within the examination division
tended to sabotage the work of the criminal

division. “I know auditors who in their en.’

tire career have never referred a single
case to the criminal side,” he said, “What
makes it worse is that these are guys who
olten become senior IRS supervisors,”

A tax lawyer who is a partner in one of
Wall Street's largest law firms also was
very aware of the IRS quota systems, “[f |
want to settle one of my cases, | always
make my approach towards the end of the
month,” he explained. “It is clear that from
about the 20th to the 30th of each month
agents are more interested in closing cases
than at other times and | have always as.
sumed it was because they were worried
about making their monthly statistical re-
quirements.”

Several recent consultant studies under-
taken at the request of the IRS itself have
come to the same conclusion, A 1986 study
done by Research Management Associates,

Inc., suggested that heightened pressure -

for more aggressive collection efforts—in.
cluding employer reports of evaluations
based on measures of additional revenue
collections—contributed to an observed
rise in assaults and threats made by taxpay-
ers against [RS employees.A year earlier,
another IRS consultant Dr, Bronston T.
Mayes, a professor-at California State Unj.
versity, Fullerton, concluded that IRS pro-
duction pressures, often interpreted by emn-

e ———— e -

ployees as a lack of concern for their phys-
ical sifety, together with the heavy work-
load, the ambiguous nature of the tax law
and the potential threat to taxpayers com-
bined to make the agents’ job one of the
most difficult in the United States,

€cause so many aspects of IRS are
B computerized, it is easy for agency

managers to set numerical quotas and
evaluate employee performance on the ba-
sis of quantity rather than quality, Two con-
gressional research groups, the General
Accounting Office and the Office of Tech-
nology ‘Assessment have raised questions
about the use of computerized employee
monitoring systems by IRS and other public
and private employers. The OTA report,
issued last September estimated that 20 to
35 percent of federal workers currently are
subject to computer monitoring and raised
serious questions about how the practice

- elfected: “privacy, fairness and quality of

work life.”.

The steadily increasing computerization
of the IRS and the growing reach of the tay
law means.one thing; despite all the official
denials, the decisions of more and more
agency employees and managers are going
to be dictated by quotas. '

What to do? Probably the first thing is to
admit their existence. That's not as easy as
it sounds. As former New York City Police
commissioner Patrick ‘Murphy, who for
many years ran the Police Foundation, ob-
serves, “Quotas are a very tough political
problem for law enforcement. If you talk
about them in an open way, the public feels
they are beéing picked on unfairly, If you
deny what the officers know exists, it feeds
their cynicism, leads to even poorer per-
formance and kind of corrupts the whole
system.” Murphy feels that quota systems
are a poor. substitute for effective leader-
ship, but he also acknowledged there were
occasions when such pressures were nec-
essary. “Quotas are a real management di-
lemma,” he said. “It's very tough, but in the
end [ think they probably need to be looked
at more directly,” As long as the IRS goes
on insisting that quotas do not exist, the
needed examination of the problems they
create is not likely to occur,




