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'BIG GREEN, From 41 -
'I‘heConservmmyandxtspartnerssetﬂed

-iil resulting lawsuit last ymrior $1O mxl~
of. .

nln Virgima, the Cousexvancyhas -
-vested in a ‘number of for-profit busi -
nesses on the Bastern Shore: a bed-and-
‘breakfast, an oyster-and-clam: farm, an

*“heirloom” sweet

-potato-chip operation, a
seaside home development, The busi-

nesses failed, leaving a $24 million debt.

I'I‘heConservancyhasproﬁtedbysellf

ing its name- and logo .to companies,
which use the image to gain-what one cor-
porate executive calls “reputational val-
-uel A Conservancy focus group -study
" found that a few participants said accept-
‘ing corporate cash in certain cases would
. be “the equivalent of a payoff.” .
- mThe charity engages.in numerqtis fi-
B nanaalh‘amactmnswxﬂxmembersofﬂte

“regional trustees, longtime supporters.

The nonprofit organizdtion has bought

land and services from board members’

compam&,andlthasdedmedtorel&se“

-property appraisals from the deals. It has
sold cheice Conservancylandtopastand
.present trustees through its “conservation

‘buyers” pmgnm,whxchoﬁemstzepdxs—_

_ counts in exchange for development re:
strictions. Ithaslentmshtouxexeamves,
including $1.55 million to its president.
-'I‘he()onsemmy’smwonmakesxtre-
luctzntbotakeposmonsonsomeleadmg
environmental issues, including global
warming and drilling in Alaska’s Arctic
National Wildlife Refuge. Corporations
represented on the Conservancy’s board
dnd advisory council have lobbied nation-
ally on the corporate side of the issues. A
Conservancy official said the ' group

" avoids  criticizing the environmental re-
oordsofxtsoorporateboardmembem
u Some of the charity’s scientists have
complained that the organization has drift-
edfrmmtssumdmmmmnmtmthe‘hest
,available science.” One scientist com-
‘plained in an. internal 2001 Conservancy
study: “Science is not understood o sup-

ported by senior managers and state direc-

tors. [The] entiré focus is on land deals.”
Said another: *T am not convinced [the
Conservancy] is science-based, as. we

While Conservancy officials now ac-
knowledge that the charity made mis-
takes in Texas and Virginia, they dismiss
them ‘as isolated incidents and stoutly
defend their philosophy and initiatives
as a pragmatic strategy for conservatxon
in the 21st century.

Conservancy  officials say thexr a;r

- zation: said

.proach—which falls under-a larger envi-
‘ronmental philosophy known asﬂmnmmpat~ -
to-

ible. development”—dllows
leverage: corporate America’s wealth to
achieve conservation on a massive scale.
Instead of insisting in every case on the
pristine preservation of land, the charity
p:‘act:c&etheartofﬁmpossxbk its offi-
cials said.

“There are tradc-offs in mnservation

,:Conservancy President Steven J.. McCor-

mick sald in. an interview. “We make a
mdgrmntthatlessﬂlmlmpmtnsac-

.ceptable” - -

Akmg the way, the Conservancy hopes
to entice companies into more environ-
mentally friendly pramces. Alliances

with logging companies, for example,

‘have protected thousands of acres from

,development, eventhougbhggmgan the

land often continues, McCormick said.

. -“Somé of our brethren say we're deal- -
mgwi‘ththedevﬂ,butlsaqutethecon
official Michael

trary,” said

Conservancy
Horak‘Sameofﬂle’dea!sweremalung_

are quite extraordinary.”
Today, the organization says it manag-

es 7 million preserved acres through a va-
riety of means and owns 2 million out- -

right. Much of that land is held in 1,400
nature preserves, which it describes as

the world’s largest private sanctuary sy& :

lnlateZOOO themnpmﬁt

purchasedf
the Palmyra Atoll; 15,500 acres of coral
E reefs,nletsgndhgoonleOOmﬂwsouth

number of orangutans, which the oxgam

Conservancy acquired the 100,000-acre

_BamRamﬂn,theﬁxmlsteptowardcr&atw
ing the Great Sand Dunes-National Park- -
_ inColorado. .
. Supportcmsaythattlworganmbons.
enormmswmlthhasenhamedﬁsmﬂu .
ence, within the environmestal -move-

ment and with the government. Last year,

theComemncyreoexvedﬂOSnﬁllmnm,.
govemmt consulting’ fees and .other

board has included protiinent scientists
and. academics. Even. some critics . ac- -

knowledge that global environmiental

health would suffer without the charity’s.
resources devoted to land preservation.

Still, some former high-ranking Conser-

vancy officials believe the orgamzat:om

hasgmwntooclosetobusmess.
“It was the wrong decision to get so
close to industry,”

(9%)

increased the “known pop-
. wlation by 10 percent. Also that year, the -

said David Mofine,

. whoheadedtheclmby’slandacqmsmon

forlﬁyeaxsan helped pioneer ‘the

group’s corporate ties. “Business got in
mderﬁxelent.andwemtheonmmdm
invited them in. :

“These corporate executives are car-
mvorous.Youbnngmemm,andmeymst
take ovet”.

Morine now says lettmg themmwas

‘ﬂxebiggmtmtalmmmykfe.

Becoming Big Green

‘ The Nature Conservancy opened its
doors in-1951 with 2 handful of staffers 1a-

'bonngautofa%shmgtonofﬁceshared'

with another environmental grou
Rarly on, the Conservancy setﬂed on

" buying land as its special niche in.the en-
-vironmental movement. In 1955, the Con-

sa‘vancychlppedmwﬁe!pbuymacres- .
of river gorge in New*York and Connectt-

- cut. That simple su'atzgy-—raxsmgcash
' tobuymland«—becamekmwnthhm
* the group 28 “bucks and acres.”

Eavironmentalism bloomed- thh the

© publication’ of Rachel Carson’s :*Silent

rmg"mlmandﬂxesxxms'actmsm

' thiat would result in the first “Barth Day”
~ in 1970. In those days of turmoil, the Con-

grew slowly but steadily and

_ servancy grew
- kept to its quiet land-acquisition strategy. -

In the 1980s, the Conservancy’s non-
confrontational approach paid off. The

numbers tell the story. That decade, its rev-
etiue grew from $58 million-to $222 mil-
hon,anditsstaﬁsurgedfmmﬂto%ﬁem—

ployees.
Inthe 1990s, theageofthe bubble econo-

- my and lavish corporate largess, astonish-

ing growth occurred. Corporate donations

mushroomed from $1.8 million in 1993 fo

-$295 million last year. (The Washington

Post Co. is a regular contributor, last year
giving $1,500.) By 2002, Conservancy reve-
nue had reached $972 million, more than
10 times the size of Sierra Club revenue. |

meeungsmthworldleaders,so-

’ vplmtxated marketing and cost-benefit

hedtoeonservahon.’l‘he

. analysxs
-group 3 *worldwide” headquarters is in an

elght-story ‘$28 mllhon buildmg in Aﬂmg
ton.
“1 really belxeve that in the next century

that the most influential institutions on the
. planet will be nongovemmental organiza-'

tions,” McCormick said in a speech at the

* Conservancy’s 50th anniversary meeting in

Octobet 2001, “ believe the Nature Con-
servancy will set that pattern.”
- The Conservancy now boasts 1, 900 cor-



‘Eastman Kodak Ce. vice -

porate sponsors.
president Hays Bell recently described the
Conservancy as a “natural choice” for part-

nerships because there was "no conflict po- :
teatial” 'I'heConferemeBoud,anonpmﬁt ,

thatadvxsesbumaee in a report on

partnerships with :

that the Conservancy is especially popular

“ with. corporate executives because of 1ts
dependahﬂztymmtmmre&'
McCormick said: “By

make a big difference.”

'IheOonsetvmy"rehnmshxpswim

Fortune 500 corporations have become in-

stitutionalized. - Its unpaid - 38-member -

Boaxdnfﬁomnrshssimkudedputmd

preaentexmutwimddirectorsof

industrial carporations:-Joha F. Sxmth Jr.,
" chairman of General Motors, the. workd’s

car manufacturer; E. Linu Draper

largest

-Jt., chairman of American Electric Power

Co., the nation’s largest electricity produc-

" er; A. D; *Pete” Cotrell, chairman of Geor-

- gia-Pacific Corp., the country’s second-
products business; and AW,

groups

poratxons,whmhcontm!alot otland,A
wlnchareverymﬂmnhai.wettnnkwe._

biggest paper
: “Bﬂl“Dambecg former chairman of South-

femCo anotherimdmgpowerpmduoer

Some of these companies face preswré.

: from more confrontational environmental
groups and from government regulators.
A, recent study of utilities by the Natural

i ol Aerian Bty opsraion
4ir polluter. s operations
in Cheshire, Ohio, have tirned that quaiit
tiver town into a ghost. Sulfur dioxide
emissions from one of the company’s plants
have at times enveloped Cheshire, prompt-
mgtheutﬂxtytobuyoutmostofﬂxezzl

who agreed not to sue, A utility -

residents,
spahesnmsaxlﬂxeplmtiscl&n,butxts

operahoasmemcroaciﬁngon come
munity, )

"¢ Plsewhere, ﬂ:ztmhtymﬁghtmgalaw-
smtﬂedbyﬂmexrmntaletedin

Aaenwﬂmgwmwwmhm
- American Electric has joined the Conser-

vamymantllmﬁﬂimiomstprw&m'
initiative in Bolivia. If the concept were ap-

- proved by federal regulators, the project
one day would supply the company .with

“pollution credits.” That would lessen its -
medmmﬁcmﬂyenﬁwommm&at,

its U.S. plants,

proacharguethatcorgom&onshaveaeized
‘control of the charity from within. -
“The Conservancy brings in corporate
board members who dou’t know much
about conservation—or even care that
much about it,” said Huey Johnson, the for-
mer head of the Conservancy’s western

USS. operations.and a founder of the Trust

wmmmqﬁmmm

‘mmmmmammmmmmmmammw



-Sunpay, MaY 4, 2003

for Public Land. Two years ago, he won the
U%Nannm mpenwmnmenhlamrd.

Conservancy offers
aemoummmmammm

cilsmszsamm@ Once there, exec -
utives can “meet with Nature

individ:

and Electric Co., which paid $333 million
toseﬁkchmxsﬂmt:tsplantspaﬁnmdwa»
ter and caused cancer among nearby resi-

.alegnlbauledramatwedintheﬁhn
“Erin Brockovich.”

- Another member is Dow Chemical Co.,

: ownerofUnionCarblde.laatyear,the

Conservancy’s Louisiana chapter gave Dow
its conservation leadership award for ex-
panding a greenhelt bird

has drawn the attention of a grand jury in-
vestigating vinyl chloride contammaﬂonof
area water, Dow officials recently con
firmed.

' Avoiding Controversy

- Sometimes, the Conservancy’s nonco-,
frontahamlappmachputsxtonﬂxesde-
vlé?ee(shofﬂwmﬂoreumonmenmlmmof
' LY,

In Alaska, the Conservancy hias-stood si-
jent as environmentalists battle proposed
oil drilling in the Arctic National Wildlife
‘Refuge. The decision to skirt the fight fol-

Jowed intense debate in 2001 by the Con-

semncy’sboard,whmhyieldedmﬁmend
to the'wishes of its Texas and Alaska chap-
ters.seniorConservancyofﬁcmlssmd.

the A
bil—hold

calléd “ideological factions” in the Alaska
debate, Hedeucﬁbedthemzeas"notan

Getting involved, he said, compme-
Iy drain our credibility.” Hzconch:dzd“!t‘s
more courageous to stay on principle and
get conservation through some conces-
mnsﬁ'omthoaew}museﬂwland.'

servancy’s strongest corpo)

mpporﬁersr
ExxonMobilandGM,haveopposedwff

emission-cutting effc
ExxunMobﬂforyearsledﬂxeGlobaldl

mate Coalition, dn industry group that de-

bunked global warming. Exxon Mobil has

'!ongbemaleadmglobhy:stagaxnstﬂxe

One environmental group, Environmen-
tal Defense, has dubbed GM “Global Warm-
er Number One” because its vehicles are a
major source of carbon-dioxide emissions.
GM Chairman Smith headed the Conser-

pledged
- Centex sits on the

vancy’s&lbdkmﬁmdrmmgwnpam

. omthepast&c&det&emmpanyhas
Mﬂle%mwmy and vehicles
worth $22 million.

“Twenty-two million dollars is going to
gnalnngwayw help. preserve biodiversi-
ty,” said Terry Pritchett, GMs director of
global climate issues.

McCormickﬁnaﬁy took up the global
warming issue in the Conservancy’s bk

ymagamemﬁmfaﬂofﬁml
the Conservancy

hasavmde&-

ﬁxepalihceidehateomglobal

warming.,”
McCormick wrote. Wmham’tbmed,

our institutional head in'the sand.”
He said that climate change was “real,”

and the Conservancy needed to figure out

how to confront it “with a cool temper and
a vigilant eye for solutions.”
Last year, the Conservancy launched an

sanctuary around * initiative adopting the approach that would
its plant in Plaguemine, La. The plant dlso

supply corporations with pollution credits.
GM contributed $10 million to the plan.

Greenwashing
'Scientists rate the conversion of land to

human habitat-—urban sprawl—as Barth’s

greatest mepace. “Sprawl is. without a

noncon-, - doubt the most pervasive threat,” an un-

identified. Conservancy scientist wrote in

response to a survey in 2001, obtained by

mm*&mmmmgnmmﬁm
this threat on all levels, not just buying
lmd,wiﬂmﬂtinammsmnmbmlpohcy
Despitemmhamessmts,the()mser
vamyhasfnrmdadoeepartnerstupthh
Centex Corp., one of the nation’s largest
residential construction firms. Centex and
its subsidiaries have built almost 400,000
houses, many at 28 sites ringing the Dis-
trict of Columbia,
Centex and its divisions have given and
$3 million to the Conservancy.
s leader-
ship council; and the chairman of Centex
Homies served on a Conservancy advisory
board. Two years ago, a Conservancy chap-
in'l‘emsgavethexHomesitsCom
vation Leadership Award for “corporations
ﬂuthawshmleadﬁrsthinanddﬁdxw
tion to coniserving natural regsources.”
Centex also has helped the Conservancy
retain its claim of having 1 million mem-
bers. The charity handed out more than
40,000 free membesships to Centex em-
playees and customers, a November 2001
Conservancy memo- said. Other corpora-
tions, nwluding Enron, also have given
away.
Althnughtsadmﬁsenmxtsieatutenho-
tographaof&emeforeats.the(bnservancy
is allied with two of the nation’s biggest
tree consumers, Georgia-Pacific Carp. and
International Paper Co,
The Conservancy defends its partner
ships with loggers by arguing that it has
pefsuaded them to adopt more conserva-
tion-friendly

methods—reduced clearcitt-

ting, fewer access roads and wider buffer
zones-along rivers and streams. The Con-
semncysaymthasalsomadebggersmore
sensitive to endangered species, such ag the
red cockaded woodpecker. Company

spokespersons agree,
TbeDogvmodAl}xame,amahﬁaaoﬂu
grass-toots environmeatal groups; says the
change in methods is superficial and the
damagemnmnsmnmdm&c Rurther, the
mﬁmshxpngesioggmapubhcmlahom
oﬂxermwnmenm X
Georgia-Pacific and ﬁonai?aper
have used the Consetvancy “to pull the

-woal over the public’s eyes,” said Trevor

Dogwood’s former spokesman.

Fitzgibbon,
*“It makes it seem they are doing great

things -for the environment when what
theﬁ?mdoingisdmh‘oymgﬂm&mhsmt-

Fer uw!y a decade, the Cmsetvancy»‘
helped GeorgiaPacific manage. environ-
mtalnsksmmgfmmﬂkomngahng
North Carolina’s lnwerRoanokeRivcr

Canmwyboaxﬂmember :
ﬁoritspart,Georgm—Pacxﬁchssbeen
generous to-the Conservancy, donating:$3
milion in 2000 alone.
Taterpational Paper is on the Conser-
council. In 1998, the

vatiey's
- company sold 185,000 acres of Maine for-

est to the Conservancy for $35 million, The

then contracted with a Maine

company o log 136,000 acres of the land to
help offset costs.

McCormick sits with International Pa-

_peronﬂwAnxencanForwtandPaperA&

sociation’s Sustainable Forestry Board, a

" panel set up by the. mdustrytocemfythat
foggers are being eco-friend,

has the kind of reputation it does.” -
Board Conflicts

The Internal Revenue Service requires
chanﬁesmdwdmeaﬂhumsd&hthcy
do with board members or their corpora
tmns.A;ttthomervancy mehstofmch.

million in transactions with Pacif-
ic. Tn 1999, the Conservancy paid a Geor-

ific subsidiary $380,000 for 1,100
acres in Maine. In 2000, the €

mﬁi*?ﬁuﬁﬂionmmmwbmdmyfor
9,500 - acres in Looisiana, much of it
stripped of trees by clearcutting, Conser-

vaney documents show. The charity got a
$lmdhondxscount.aemrdingt°mm'

praisal
duwdtomakepubhc,'meysmd(bmﬂtc-

‘himself from voting. on the
purchaaee
The Corniservancy’s business with board
mnbmandﬁxexrmmpaniesalsoextwds
to purchases of products, legal assxstance :
and even development rights.



The Conservancy paid Orvis Services
€6.°$649,000 in 1998 foc placing some de:
velopment restiictions on its private,
1,600:acre Flogida bunting preserve, te-
cords show. The chief executive of the
losely associatied Orvis sat on the Couser-
vaicy'’s boatd.

mCommaMaﬂawed&CJohn—
son & Sons Inc. to tise 'the Conservancy
logoin adsfor toflet cleaner and other prod-
vieks, réceiving $100,000 in refurn. The cor-
poration’s chairman sat on the nonprofit's

ﬁoné Smce]ulyLlQS&ﬂxeConwmy

Hias reported that 11 of its board members
or their‘companies have iii one or
miore financial transactions with the chari-

advisory group BoardSource say: “Good:

Mm&maﬁe&eﬂ&{a}bmrdmnbeﬂs
concerns conflict

with the best interest’ of .the. organiza-

tion. ... . Bven the appearance of 2 conflict
of"inﬁereﬂcnndamageﬂmeorganmﬁms

AIune%GlWirﬂxﬁnreport,obtamdby
Tgc ngat'tthe Consemmy exec-
utives patﬁapanbs
‘generally good.” B&t

porate partnesships *
it eautioned about the potential-déwnside
afselﬁnganwpmﬁt’sae&lbﬁxtymdtmst.

mnwdthetonmamymlgh be helping
ﬂaecmnpmneepresmta"‘&lsemmg‘etothe

‘tolMyers - Squibb Co., Anheuser-Busch
Cos., Wal-Mart Stores Inc., BR.Amoco, In-
tel Corp. and Cadillac.

Whatthempertymcofdshm&
; e T

Ammxgtberesulm moat participants ex-
pressed negative feelings about partner-
ships with Anheuser-Busch (“bad”), Wal-
Mart (“absurd”) and BP (“inapprepriate”).
There is-no tndication that theyweremld
BP s;tls: on the Conservancy’s leadership

“Many feel a relationship between [the
Conservancy] and an oil company is inher-
enﬁymwmpaﬁhle,"thereportsmd,

‘The study focused in part on'industries
with which the Conservancy had what re-
searchers described as an “inherent conlict
of interest.” Notunlyoii.butloggmg,mm»
ing, and power generation. Some partici-
pantsconsﬂewltalungcashfmmsmhm-
dustries unethical.

*There is a minority who feel that by ac-
aepﬁngaﬁnanmlwn&ibuﬁm. fthe Con-

servancy|
ﬁmttheyeondonethebusmesspmchwﬂof
that company,” the report said. “Tb this mi-
nority, accepting- financial -contributions
ﬁmntheeezypesofmmmmeetstheeqmv-
alent of a payoff.” ‘

Logo for Sale
Toilet cleaner is not the only product as-
soma%edwntht!m(ionsemncy

The. Conservancy has reated - its name
and logo for use on rieckties, breakfast cere-
al, coffee and credit cards. Companies pay
six-figure fees to stamp the Conservancy’s
oak leaf on their | . Conservancy
vice president Nﬁchael Coda, who devel-

mmmmmmmmwmoummmgwmmmmn
the interest rale and the monthly payments, as follows:

Mgmmbfnww&m&m«m:m'
ymﬁuefaum‘itmmlw«w Wekave provided yoo with § i
m»mmmhmwmmmmwm

other comparsble
foan thatveas provided to McConmick af the titne of his noiee from Culifownia to Washington DC
was made with ax interestrale of ¥ pércent, the markiet rave at e time of the Joan, and welf
shové what Is curromly charged In the market. As you know, Mr. MeCormick s in the process of
mcwamm;mmnMMmmmmmmm

oped the program, describes logo sales asa
“very good deal” for the nonprofit.

“A-partaership with the Nature Conser-
vancy is good business!™ Conservancy liter-
ature says, stressing that its memibers are
“npwsle ‘urban, and have antual incomes
averaging $50,000."

The practice offends some consumer ac-
tivists: When affixed on a raigin bran box,
the log‘o does not guarantee the product in-
&ide is more environmentally friendly than
the next brand on the supermarket shelf,
activists say.

“That's misleading—a consumer is go-
ing to think that that breakfast cereal was

produced with some kind of sustainable ag-
rinuitm:e said Urvashi Rangan of Consum-
ers Union, a watchdog group that tracks
logo’ usage and publishes Consumer Re-

ports magazine.

General Mills" Nature Valley . granola
bars have displayed the Conservancy logo
since 1998. “There is nothing more eavi-
ronmentally friendly” about the produet,
Rangan saxd. “We have a big problem with

Theremalsonodxsclosureonthesnacks
that, until last fall, & General Mills Inc. cor-
porate director sat on the Conservancy’s
board. “That's a huge conflict of interest,”
Rangan said, Senior Conservancy officials
said they were unaware of Nature Valley’s
ties to their former board member.

Staff researchers Alice Crites and Lucy
Shackelford contributed to this article.
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The Nature Conservancy and Its Corporate Allies

MOTORS CORP,
World's largest auto

. GEORGIA-PACIFIC
~ CORP.




' The worlds richest environmental group is governed, funded and advised in

" . PAPERCO.
Largest US. forest and
wood products company

part by well-known corporations. Information on environmental issues comes:

from government agencies, court documents and advocacy groups.

" EXON
Mobil

 EXXON MOBIL CORP. -
World's largest private
“oil company

CENTEX

DOW CHEMICAL CO.
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$420,000 a Year and No- -Strings Fund

Conservancy Underreported President’s Pay and Perks of Office

By Jor.Srepuens and Davip B. Orrawax
Washiigton Post Staff Writers

OﬁmalsatﬁleNature{)onservancysaythexrﬂmmm
an open boak, a stance charity experts describe as essential to
promoting public trust. Still; simple answers can prove diffi-
cult to get.

Questions about the compensation of Nature Conservancy
President Steven J. McCormick and his access to a dis-
cretionary fund required prolonged discussions with Conser-
v:mcy officials or brought conflicting or incomplete respons-

In February 2001, the Conservancy persuaded MeCormick,

a former longtime executive  at the charity’s~ California
» branch,toleavehszananmsoolawpracﬁceandmoveto :

Virginia to run one of the nation’s largest nonprofit organiza-
tions:

That fall, the Conservancy reported to the Better Business
‘Bureau’s charity-tracking service that McCormick’s compen-
gation was $275,000, plus usual health and retirement bene-
fits. -

In November 2002 Conservancy- commminications director
David Williamson sent The Washington Post a chart showing
that some nonprofits paid their presidents inore—from the
Boy Scouts of America at $308,000 to the American Red
Cross at $377,000. Williamson also disclosed that McCor-
rick had received a $75,000 down payment on a house.

After repeated inquiries-ever months, McCormick and oth-
er senior officials said that the Conservancy had underreport-
ed McCormick’s compensation. In additidn to his base salary,
théy said, McCormick also got a $75,000 signing bonus, a
Z’IS O&%yeaﬂyhvmgalluwancemdasl .55 million homeloan

om

Conservancy. .
McCormick ultimately provided information showing that

&Ocompeommauonandben&ﬁmiormmmwabmt
He used the loan fo buy a new $1.7 million house in the Re-

serve, an upscale subdivision in McLean.
Wtﬂxamsonuuhaﬂysa:dtheConsemncymadeihea@zsb

able-rate home loan 4t 7 percent, which he described as the

prevailing rate at the time. McCormick later said the rate was
6 percent. Real estate records showed it was 4.59 percent.

~McCormick apologwed for providing inaccurate information.
“We were wrong,” he said.

' AJmI?nmtohundredsofComervancytmsteesm_

forming them of the mortgage and The Post’s inquiries de-
scribed the rate as “above market.” Mortgage specialists,
lowever, said 4.59 percent appeared below market for such

adjustable-rate loans last May. Keith Gumbinger, vice presi- |

dent of loan-monitoring company HSH Associates, md
the terms as a “pretty good deal.”
A Conservancy internial memo suggested that McCormick

- ately repay it with bank financiug to avoid “scri

would hawhadmu&esemmgoutsﬁeﬁrmngbemusehe
already hiad a mortgage in California and “did not have the
abxhtyatthatamewcarrytvmleans. After confirming the
Conservancy’s loan, McCormick said he planned to xmoz}zettét-
scrutiny e
propriety of the loan.” On Thursday, a Conservancy spokes-

-man sdid MeCormick had repaid the home loan,

“I don’t want to do anything that jeopardizes the reputation
of the Conservancy,” McCormick said.

In.an interview Thursday, Williamsoa said he will be Jeav-
ing his job on Friday, afterlZyearsatﬂxeComervarmy to pur-
sue “other businéss opportunities.”

‘Other Conservancy documents obtained by The Post re-
vealed a pool of cash kinown as “the President’s Discretionary
Fund.” Those funds, memos show, paid for ads in six major na-
honal markets featuring nature scenes and Paul Newman's

Qufstxoned about the fund, Conservancy officials were ini-
tially vague. They eventually supphed figures showing it had
swelled from $9.5 million in 1998 to $23 million last year.

Williamsog told The Post the fund had been abolished. Mc-
Cormick said that the discretionary account, renamed the
Quick Strike Fund, held $3 miillion this fiscal year,

The documents identify the fund as the source of millions
spent on marketing. Some of the ftmid’s cash came from the
ge of land considered: ecologically insignificant, a memo

ows.

The fund also paid for donor-tracking software, govern-
ment relations programs, an Jndonesian ecotourism projéct.
and unspecified “emergency needs” determined by McCor-
nick; according to a wntten statement from the Oonservancy

- inrésponse to

teporters” ing

McComuckalsou&cdtheﬁmdhstfaﬂtodoleoutmmu
to losing participants in a United Nations énvironmental com- -
petition.: In August, at a South’ African conference, he an-
muncedthe(:oaservancymxldgmsaomomeac}mfmm’
petitions 20 runnersup. McCormick told The Post his
announcement of the gifts was a spur-ofthe-moment decision, .

Public financial reports do not mention the discretionary -

v'acmunt,butCenservancyofﬁmalswdthe&xndsaremduded

in amounts reported in varfous catégories. Conservancy fi-

nance director Craig T.. Neymandesmbedﬂxeaccomﬁas

money mﬂwhudgeththoutawrrespondmguse

“Told about the furid by a reporter, charity expert Daniel
Kurtz called it “bizarfe.” Kurtz, a former New York charity
regulator and author of guidés for nonprofit managers, said
such ahla’rge sum should be under direct board of directors’
control

“That,” he said of the fund, “is a hell of-a way to run a busi-
ness.”

Staff researcher Alice Crites contributed fo this report.
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McCormick a2 $1.55 million loan for this new house in-a McLean subdivision.

The nonprofit gave President Steven 1.
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A look inside the Nature Conservancy reveals a whirring
marketing machine that has poured millions into building
and protecting the organization’s image, lalioring to trans-
form the charity into a household name.

One Conservancy opinion survey measured the Conser-
vancy’s name recognition at only 5 percent of Americans
concerned about the environment, well below the National
Audubon Society’s 8 percent, the National Wildlife Feder-
ation’s 10 percent and Greenpeace’s 17 percent.

Those polled viewed the World Wildlife Fund as more ac-
countable and better at conservation, Audubon and the Na-
tional Wildlife Fund more successful “in local areas.”

Marketing experts recommended an-ad blitz.

“Althoiigh some organizations, such as Greenpeace, have
significantly higher name awareness, they are not highly re-
spected,” 2 1999 report said. “The Conservancy has the op-
portunity to position itself with key segments as the most re-
spected and wellknown conservation organization, before
another national organization gains this coveted spot.”

"The report urged the Conservancy to spend $5 million a
year on its image, in part to counter World Wildlife Fund ads.

 In response, the Consetvancy in the fall of 2001 launched
print and television ads featuring cowboys and loving cou-

ences to associate their emotional affinity for nature with the
g“fk of the Nature Conservancy,” a Conservancy report
The Conservancy’s attention to its image includes an ag

discussed the need for a plan to battle negative coverage. A

Post looked into Conservancy operations.
The nonprofit conducted “opposition research” into the

ples amid sweeping landscapes. “We want the target audi-

gressive and carefully failored media strategy. It Toug ago
coordinated effort swung into action as The Washington’

Image Is a Sensitive Issue

organization’s critics, a.Jan. 15 internal memo obtained by
The Post shows. The Conservancy also planned to meet with
key members of Congress, the memo says, and line up
“prominent tesponders” to protest any damaging dis-

officials, the memo said, worried that the
charity would be portrayed as if it had “systematically collud-
ed with wealthy individuals and corporations to conduct
land transactions that manipulate the tax code to the benefit
of the affluent” - :

Conservancy executives feared their organization might
be depicted as an “environmental Encon,” the memo states.

Nonprofits such as the Nature Conservancy are not sub-
‘ject to Securities and Exchange Commission reporting rules.
But in an earlier meeting, Conservancy officials speculated
they might be compared to “for-profit companies recently in-
volved in accotnting scandals,” according to a memo written
by a Kentucky staffer recounting a Dec. 4 staff téleconfe-
rence. The memo shows that Conservancy communications
director David Williamson informed chapters nationwide
about precautions “taken for the worst-case scenario.”

One concern involved easements, which are binding re-
strictions on land development rights. The resulting reduc-
tion in the land’s value may be tax deductible if the easement
is “donated” to a conservation group.

“If you loak at our revenues from last year, they’re up from
the year before, mostly due to the valuation of easements,
which can be viewed as subjective and a'tool we used to in-
flate our income,” the memorstated. -
. Williamson said Friday the Dec. 4 memo contained errors,
the Conservancy never conducted opposition research and
pever inflated valuations on gifts.

~ Joe Stephens and David B. Ottaway

Selling Nature

SOURCE: The Nature Conservancy

The Nature Conservancy engages in sophisticated marketing, including a recent series of ads featuring
the voice of Paul Newman and depicting landscapes saved from development.

" THE WASHINGTON FOST
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BIGGREFN From Al
toa’highﬁmbabﬂntyddwh ’
mmmuwmmmmm
national charity the Conservancy of

e gt e et o . st pre o
ﬁtﬁt Weddmtmptmmewuxmmmtmw
mission.”

A Conservancy vice president told a reporter visiting
the preserve 20 months ago: “We have not been able to
detect any negative inpact on the birds.”

Records and mtervwwstdlamemmplezmk:

‘Stealing Our OiF"

A e Gl Ot b o il
a

‘nuxafm:imdbymckadwilhﬂmsmdnmm«mge
necks. Their numbers shrank as development gobbled

cogstal grasstands.
‘Ibflay each member of the last wild, breeding pop-
MnofAttwam’smnbeﬁmndmwz,wﬂma
mbmmammmmmm

%tﬁe its own intention

‘Conservancy anoounced
Iisaxhtlndm%dwithﬁwﬂ.&l?dmﬂm
plan for the birds

habitat.

) retitrned. The Conservancy stressed
dmtqﬂworkmﬂdbaltbySeptl(omkewayﬁxthe

Drilling began mid-summer that
mmmighthavemdmiﬂmﬁnmforﬂxepatdx-

}rwmtealettcftothe%—yeardd‘mnpmﬁt
Rmaeh&gemmnofmmkmmmm
madé " cursory tion” of Texas records and no-

ticed that for decades the foundation had owned partial

ol rights for a LO0Oacre plot. -
described his interest as “speculative,”
MMmmdmmdmmw 1“4
milmaway *We have no data indicating your area is, or
~ profitable, Schneider wrote,
Hgo'ffemdmlmythefoundatwnsﬂghtsbrs%,l%
e hmdaumsmtam&s:t!mnttoevamm whx:h
to

‘startling
fordlq&)memncr theptescwesnumralrtghts
were.worth millions; and that the Conservancy already
had Begun draining the foundation’s natural gas.

driﬂedonthepmpextymﬂlws whmst@ve_

ﬂmwﬁmammmmu\nm
tionally respected nonprofits. The Sage Foundation ulti-

) Mm&edﬂu;@nsexwwyofmdmﬁnga‘m

-, »

piraey lo ¢
‘Asfsraslammnwned,rtmsmnl, said James

a former member who coowned a

Roang, r Conservancy
portigey of the minesal rights, “They were stealing our oil.”

A Hiiden Buyer
Mnmalrightaonthe'l‘mcuy?rmne?mbad
Conservancy

avoided di the grouse’s habitat. Unknown to the

north tract owners, the Conservancy’s well had tapped

. into the natural gas deep beneath both tracts. Soon the

Cmmwymmmmmmwmmmum
mmﬂxesmnhmd

Oons«vaucy’aphnw the north tract min-

eral rights was bofn on a turkey Schineider testified

that that's when he recalls exploring the idea with Tom
Rollins, an honotary trustee in the Texas chapter of the
Conmncyand&echapta’sﬁumwrboarddnm
He and other. officials agreed to. send

Schaeider t0 acquire the north-tract rights without dis- . _ '

dosmgmembuyen

“Yt sounded like it was a good idea,” Ray Johnson, then
the Conservancy’s manager for eastern Texas, recalled in
a deposition. Rollins later ‘defended the hiddeirbuyer
mgyaa‘mduat:ypmm and & way to cheaply ac-

© quirethe r

Sage Poundativn lawyers described it this .way:
‘S‘t:ﬁ;é‘mtdcrand!{olhmhbrmedastorymhﬂethe
truth”

Schnddaw}wddnummtdeﬂmuﬂ&md

ﬁwydndwasbasimlbtrytosmlo\trm&mst.

into late summer and then into the &l .

Although the Couservancy’s agreements with contrac-
tors required that they complete wock by the end of July
for the sake of the birds, the charity did not halt construc-

i November, accord-

late.
Tberepmsaws%mbekewdtheddayﬁmyhaw

noting that all the captive-

mm*mmwmmmedmmmm

that “well completion delays 2 delay in releasing
chickens] and subjected them to higher prob-

ability of death from raptor i

Williams declined to comment. Bergan said

that, despite his report’s wording, Williams be-

lieved that defays led to the birds' death. Today,

said, he considers the work to have been one

buﬁswmormenothedm&)epipdine e said.
In his deposition, Johnison said that if the endangered
bhdsm&ewhmmu‘ﬁwuﬂhv&bembeﬁenf

Documents upbsionandanm
speuﬁednumberofoilspiﬂswokﬁweattbem
captivebred birds that the Conser-

hmdrwmdinthe
Ibndemahoan'pmedatﬁxemﬁomdungdem
captivebred birds.

esonthe:

‘Antdeasedpmmedminamaremibedwiﬂ:m

sient ‘poncho-style’ wrote. “These will re-
tec. They lied. They fied some more.” main oa the bird long afte the transmitier has died (in a
Beada‘u:ds few months) and continue to compromise the bird
- hrough 4 its life. There is no way that T can justify this
e g o oy Toas coutbous dee oy P
shows somms Consérvancy offcial feared the drilinghad. ~ ManAging Risk
m%mmmmb&dsmm Wlmwmmc&mﬂsmmlgmper
to their wild surroundings was “eritical,” 2 bi  ation had generated about $8 million in revenue, Of-
ologist said, placing the preferred release window in late clals planned to spend half additional habitat

pluramet.
When the Conservancy drilled in 1999, it needed a
pmdmcwtranmortﬁmmlumigasmanmmtatehm
Due to construction delays, the pipeline work continued

‘purchasing
along the Gulf Coast, but fafled to do so. Now, much of
ihie profit has gone toward the lawsuit settlement. .
comrﬂmhon.sfmmﬁsmmmnwwmd
partners, the Conservancysmdxtpmdsssnhlhouw
ward the $10 million settfement.



@ PHILLIPPE DNEDERICK FOR THE WASHINGTON POST

Drilling was Intended to generate funds to be used to expand the habitat of the endangered prairie chicken.

The Conservancy still expects to make a net profit on
the well and says it will spend the money on the en-
dangered birds. After The Post began examining the
Texas City project, Conservancy President McCormick
issued 2 memo to staffers and state trustees describing
“tactics” used at the preserve as “not consistent with our
values.” McCormick informed the the trustees about the

's inquiry and stressed that he saw nothing to
mwmdbywngpadwsqxﬁet' :

That startled partics to the suit, who said that in re-

. in an interview: “We just
dﬂu’gmmmmmmmm

were,
Lmom&e&mmdmdw&a
trustee of its Wisconsin chapter, to Texas City. Temple
fater said in a report, “The stegs taken to minimize the
possible disturbances agsociated with the current oil and
gas production seem adequate to protect the birds . . . al-
though minor incidents have occurred from time to
téx‘:e,‘mnfofﬂwmhasamenﬁymquueatm

Tdaéghemwcmﬁnmmmmpgas&m

“The takeaway lesson from our experience at Texas
City,” McCormick wrote, “is that we need to learn how
to manage the risk, not how to avoid it altogether.”

¥n a written defense of the Texas City project, Conser-
vancy officials said: g R

“Our staff and independent scientists, including one
of the world’s leading omnithologists, have confirmed
that our decisions and actions regaiding oil and gas ac-
tivity have not compromised the protection of the prai-

“It is also important to, note that there are no other
mnje@shwhkhﬂxe&nservancyhasﬁﬁﬁatzdoﬂand
md:ﬂling,ltwmkibekmraﬁetosuggestthisisa
common practice at the Conservancy.”  ° =

There is another environmental group that has expe-
rience with drilling on one of its preserves. The Audu-
bmSaﬁcty.xweivedhadinl%abngLouis&am’s
drilling started two decades later, and Audubon received
a portion of the proceeds. There were no endangered
species on the land, but Audubon eventually decided the
drilling was too destructive. Audubon and the donors
agreed to stop it in the fall of 1999, ‘

Just as the Audubon Society was getting out of the
drilling business, the Conservancy was getting in.

“We have learned from experience that opening frag-
ile nature areas to drilling causes long-term damage to
the environment,” John Bianchi, Audubon’s spokesman,
said in January 2001 He added in a recent interview:
“This is our cautionary tale for the Nature Conservancy
to think about.”

Staff researchers Alice Crites and Lucy Shackelford
contributed o this report.
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On Eastern Shore, For-Profit
‘Flagship’ Hits Shoals

Local Ventures Launched,
Foundered and Failed

By DAVID B. Omw ami o= errums
Washington Post Staff Writers

ventures the Conservancy
here in the 1990s to convince the dwindling
bcdpowlatmnthammllbmcouldbemoﬁhﬂe
and preservationfriendly,
NowtkeConaervamylmdetemmmeCobbl&
Station

based sweet company, an oyster.
. operation, even a real estate development: beset
by ing, “m issues” and
that were a “sink for S

' for
wmtwmm"ﬂawdcomeﬁ, 'ﬁawedhmmplan,
“flawed execution.”

The troubles demonstrate the difficuity of the Coa-
servanqr's strategy o(blendingfmmﬁt businesses

conservation.
Tﬁems&nmdmhdmﬂmm@amnof

il n st and budget, it bad
& loveda person o it
onitsfinances.” The tehargbdthatinplm

_ing expensive real estate, managers had lost sight of
ecological goals.

In addition to tourism, the Conservancy had
lieves liquidating the business is the only solution. In

months, the Conservancy has put most of its
15,000 acres of scasidé farms on the market.

' Cnnsmamyreﬁmedﬁo%mel&sfuﬂauditmpaf&h—
_steasLConsermicy pmndedahm{sagem .

mary. .
Mmmnmmmbaxofﬁxe@nmncy’shmm

’I’heWashingmnPostbe mkughtmgﬁne(bn
business project

_umvebaaedl’md

experiment were Weeks and a former
mmcwmenetgyommlmthemmn,
Ford and Carter administrations.

In a 1997 book called “Beyond the Ark,” Weeks ar-
gued that the best way to conserve land was to con-
vince local communities to stop selling focests and
farms to subdivision builders and instead choose fess

development.

intrusive . .
At Weeks' suggestion, the Conservancy in 1995 es-
tablished the Center for Compatible Economic Devel-

opment, with an annual budget of $1.5 million and to-
%eksmdevmmelsereimedmatss

Tt launched more than 30 vesitures nationwide with

" was provided as a condition of his job.

seedmmyprovdadby&xmemncydonorsand
foundations, Some of the b , were forprofit,

" others mitially tax-exempt but expected to-soon be-

come self-sufficient. :
mmwmmmwmmm

: aummme\ﬁmnmmawlbctmd pm-
tine barrier islands owned by Consexvancy

- M%Bmpmyh for hmany 15 »
as a as as 15 en
qfw?m'ﬂmmnmmmmmtedml

nlﬁwlkm .
‘l‘!wmafvesduector Jolm!viﬂnll.hwdmrtfm

o the reserve in the renovated 17th-century Browns-

" ville Home, which had once been used for community

oﬁidalsmsayﬂwydnmtp«mﬁmmloywsmlm
at Brownsville.)

o gt e
using the s Land
tion Pund. Some propetties were used for business

Dyuh«lsanﬂhm fmmtoxtﬁwdsuﬁanwmmﬂxmﬂatohdpmmm&mmﬁm
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oth&tsresoldtubuyerswhoagwedtohnut
devehpnmt. The farms were consolidated into 15
largehcﬂdmgsoovermp;lﬁﬂﬁﬁacresammdthemwns
of Nassawadox and Oyster.
Onﬂxemmphﬂlps&eekFarm,Ooumancy
officials plotted oneacre wooded, oceanront lots,
pﬁmdat$l25000each.’fhe0mwervancy

mthelecalpawandrmveddmmqmml}utthe'

project was halted before any lots were sold.

Hall also spent mﬂiums to develop and renovate
properties. At his urging, the Conservancy’s board ap-
mweda%mmmbmxdmmhelpmrcoetsof
ﬂxeelabﬂtamptqecttoconvett&teﬁom(?obbls-
land Station into a country inn. -

In mid-1999, the Conservancy’s ﬂagshlp Eastern
ShmeComsuddea!ymtb&ﬂyup.Itscoﬁapsesetoff
alarms at the Conservancy’s headquarters in Ading-
ton. The Ford Foundation commissioned an indepen-
dent inquiry in late 2000. :

Parts of that report, obtained by The Pﬂst, docu-
ment how the Eastern Shore enterprise burned
through 86 percent of its initial capital over the first
two years before collapsing in aseaofmdmk”m&u-
gust 1999,

'lhereportexmmmdﬁastem&mresmmgmnent
for systematically refusing to listen to outside advice
or warnings. The report blamed hubris. The Eastern
Shore Corp. “would do what no one else had ever
done—and show the rest of the Nature Conservancy,
mnmuonthemﬂd,howtodom thereponas-

Instead of aiding farmers, artisans and business peo-

ple, the Bastern Shore Corp. had micromanaged every-
thmg."!ndmngso,rtbecamemomafanmtmdeﬂhan
a catalyst to local action,” the report said.

The report said the Conservancy’s attempt to go in-
to business was “the story of a fish out of water.”

Direct operation of businesses, the Ford report said,
“was a stép too far” for the Conservancy.

The Conservancy’s own assessment noted that too
much money was tied up in properties of no ecological
import. The project failed in its core mission, the as-
sessment found, and the efforts had not slowed de-
struction of the feeding grounds for millions of migra-
tory birds.

‘The assessment also found that the Conservancy’s
support of the local clam industry with loans and leases
led to “unintended negative consequences™ the farms
polluted the ocean as the “scale of operations begins to
exceed sustainable levels.”

“The conclusion: “Compatible economic develcg-'
mmtmaycreatcasmnypmblemasxtsuives. :

on the Eastern Shore experience, Con-
servincy President Steven J. McCormick recently ex-
pmseddoubﬁabouttlworgamzamnsabmtytohan—
dle commercial ventures.

“We're a nonprofit organization,” he told The Post.
“We don't tend to think like a business. ... That’s
o'lmy, pmbablyevenappmpmte, butxtmeanswer&

ced in running a business: We've
lmmedﬁ'ome:pannmtsthatxt’smalhard,

In late 2001, the Conservancy merged its Virgidia
Comﬁmoperaumsinﬁmts‘fmmcmpmm
Conservancy’s executive summary of its internal audit
teport said that as of March 31, 2002, the reserve had
labilities of $24 million—$20 million of it owed to the
parent Conservancy, mainly for land purchases. Con-
servanicy officials said that that internal debt has since
been reduced to about $13 million through the sale of
several seaside farms.

Ha!l,vdwheadedtheﬂrglmaciomkeservefor
nearly two decades, resigned in October 2001. He said
in an interview he had never seen the Conservancy’s
audit report or program assessment. But he said when
he left, “we were in very good shape financially” and
“way ahead in paying off our debt.”

He said “mistakes” had been'made, but added that:
‘wemadealntofkﬁiestepsmﬂmnghtdrrm

Weeks, once number two in the Conservancy hier-
-ardxgsavediorawhﬂeasasmmradmtohf[c%
mick with no specific duties. He left the Conservancy
on April 25.

Reﬁeehngoumonsleaxmd,%ekscommm
primary goal-—establishing successful and environ-
mentaﬂaélmmmpaﬁbie forprofit businesses—had

proved

“We didn’t make that business work,” Weeks said.
“The leason I take from it is, do a better job managing
ﬁxebtlsinessifwe’vegoingto do that kind of thifig
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The Beef About the Brand

Of all the products'that carry the Nature Con-
semncy :mprxmatm; perhaps the most unex-
pected is bee

Hambnrger, tib-eye, filet mignon and tender-
loin kebabs that can “satisfy your conscience” are
sold under the name Conservation Beef, a brand
the Conservancy co-owns with the tix-exembt
Artemis Wildlife Foundation..

- They use the program to bolster imperiled cat-
tle ranches and, along the way, entice ranchers in-
to exmronmentaﬂy friendly grazing practices.
~ Another goal is to persuade them not to sell their

- land to developers. In an open letter to customers
on the Conservation Beef Web site, 2 Conser-
vancy official writes, “Your purchase will help
save great Westem landscapes for future genera-
tions.”

Conservation Beef costs more than the average
supermarket T-bone. That premium allows the
program to pay ranchers a few cents more per
pound than they could pocket selling cattle on the
openmarket’f'hatcantranslatemto% 000 or so

. . in additional annual profit per rancher.

- The program is designed to sell conservation
values to -ranchers, who have an “Us versus
“Them” attitude toward environmentalists, said
Artemis President Brian Kahn, who developed
the idea while working for the Conservancy, -
' :ll‘his is not some good-old-boy system,” Kahn
said.

" However, Consumers Union, which publishers
Consumer Reports magazine, said the program
has a conflict of interest “since [Conservation
Beef] helps create the guidelines and [Conserva-
tion Beef] benefits from the sale of the product.”
- CU’s Urvashi Rangan said, “The ranchers pret-
ty much can do whatever they want, They have
very loose guidelines.”

" Program literature shows that the ranchers
help craft their own “stewardship plans,” follow-

ing guidelines agreed on with the Conservaricy.

‘The stewardship plans vary widely. “It is the

ranicher’s fight and responsibility. to determine

‘specific management proposals to meet the [Con-
servation Beef] Stewardship Standards, -accord-

inig to the guidelines.

The program works to place develapment re-
strictions on participants’ land. But ranchers may
preserve their rights to subdivide, develop and
sell portions of their ranges. Restrictions may af-
fect only part of the grazing land they use. Guide-
lines have escape clauses, allowing ranchers to
substitute “another mutually acceptable way.”

Madison Valley Ranchlands Group, comprised
of Montana ranchers, helps monitor the pro-
gram. Ranchlands President John Crumley sells
cattle to Conservation Beef himself.

Kahn said that “the monitoring program will
be a serious program,” but added that it has yet
t&kbe'gm and he does not know what form it will
take

A sales pitch on the Conservatxon Beef Web
site is co-signed by Montapa rancher Randy
Smith, -

Smith said in an interview he has always used
the same ranchmg methods, despite the mention
of “innovative land-stewardship plans™ in the let-
ter bearing his name.

“People learned a long’ time ago in- this area
thatlfyaudonttakecareofthelaud it will take
care of you,” Smith said. “That’s been around for
a long time; Conservation Beef is relatively new.”

Smith also said he no longer sells beef to the
program. Some family members did not want to
sign away development rights to their ranch.

- Joe Stephens and David B. Ottaway
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BIG GREEN, From A1

rmd.mshﬂxﬂmo(sephcfzahtw&mns&umonofm
trails and related excavating, filling and bulldozing, It
permits outside benches, tables, chairs, gazebos, bird-
baths and screened tents.
!talkmseutungﬁrewoodforpmomlusemd.ona
monofthepropexty ;tauthomesueecub
hilhmg and lawn pl all

s ¥

toprovldethcommwlth “enjoyment of views.” Itap

proves-construction of a dock on an ocean cove.
What it does fiot require: public

access. -
audtheres&idwmdidmtﬂfﬁcthfm)

Dougherty
hmmm wwldha gotten
what we e anyway,”
Dougherty ssid. ‘Wemstwuntedabnmem
PFederal tax rules do not aliow charitable deductions

financial
pededbeneﬁﬁsm“wﬂidentb’snﬁs&nﬁalmpmvidea
is allowable,” the

“not illegal,” mmmhmntwdmdemlsbmm
he said he wanted to avoid alerting the IRS.

The trustee, Philip Reed Jr. of New Jersey, explained:

“Idon’t want to attract any attention to this in any way.”

A Creative Mechanism

chant}’amoneymuldneverpmtcotasmnchhndas
‘thiey wished.

Souﬁw(‘omncygxewuhohdlmwaystob
it latched on to a cre-
auwmchmmform&oﬂmgmwﬁxltenmuaged
pi'opertyowners to place

—on their land. IRS

strictions Hmiting development-
ndualk)wmehndownmmmkctaxbmksiorthere

property,
swaﬁﬁwnmdhmmmmummmmmp

scount. The Conservancy stresses that all properties
mwmvakmthatmbeﬁumﬁedbymmmble

'I‘beCmservmwypmmtbedmlnsawaytopte
sefve wilderness by limiting construction. Several buy-
‘s told The Post that the restrictions did not affect
thelr land use, because they had no plans to bulldoze the
property and esect tract housing. Conservancy officials
xpgnladyw try to mdorstmh easements to an individual

4 desires.

A Couservancy brochure seeks to reassure buyers
Mtammﬁmmmntdoesmt&keamyaﬂ

their property rights. “When people own land, they own
nights that go with the property,” mebrochmsmes.
*“The right to graze etect a home, subdivide, ex-

mtnmwnborhuntonthemo[mtymmex-
amples of these rights. . . . Easements often allow con-
tinundgmzmg.ﬁenang.mgam hunting and other
m{h Prbtonsel Conservancyom
[h a written respanse to questions,
mhkaakdgedﬁwt&m*&ueﬁmtmnyo(our
Fonservation buyers have been trustees,” and that the
chantytsprwdotwh&mcm’l’hestmmm

-phissized that Conservancy state
malhgalorﬁdudatyaﬂthomyatthemmm.

That power resides in the national Board of Governors.
ﬁYmCmmcysa:dthaxmmwhmmdeds
amount to a fraction of their overall land transactions
an behalf of preservation: 186 out of 12,000 deals since
1990,
'megoalmeveryeasem[to]ﬁndawitablehxyer
whether that person is'a trustee of not,”
the statement said. It also stressed that charitable gifts
to the Conservancy were “not legally tied™ to the trans-
actions, an assertion that appears at odds with state-

22

“me

Awmmﬂnmmu.v,mmmmummmmmsx.smmmm

ments by some parti ts in the deals.
mbycmmmymmn declined to supply a complete list

‘of jts conservation buyers, saying that would violate

thelr privacy. mmmmaammmmm

%mdmmtbmu
said protecting land from-.development, if-

cludingmnstmctwno(whattheyd@uibedasdmp
.and unattractive homes, was a ' motivation. The
mymahosaidﬂmmxhreaksandadmncemdevehp
‘thieir own house in the wilderness sweetened the deals:

_New York: Shelter Island Sanctuary

In the ShelterIaland case, Dougherty, a retired Man-
mmhwyusadhcmmedﬂwpbtnmwthemh
Mashomnkl’resetveaaapommtemﬂeﬂso
wanted to protect the land, located two hours from New
York, from overdevelopment.-But he said the owners
wouldmtletxtgo.
AtapartyDougherlylamm&dtlmlacttoaCmser
v.mcyofﬂciai.whooﬁeted help.

*They sam,%wﬂ!buyltfromthe[owncrs)andm-
mhttoyou.”ﬂough erty recalled..

The Consel mmybmghtthetmctfotﬁlmﬂhon,
ﬂ‘entxansfemd(tﬁ)ebwghutysfortlenﬁﬂmnm



At closing, Dougherty said he and his wife made a dona-
tion to the Conservancy of more than $1 million. Over

the next 15 months, they contributed an additional

$600,000.

“They are basically one transaction,” Dougherty said -

of the donation and the purchase payments. “We made
them whole.” - : " .
Dougherty had committed to the gift before the Con-
servancy agreed o buy the land. '
“I signed a pledge for the $1.6 million,” he said, with-
out which the deal would not have gone forward. “They
ﬁren’t going to obligate themselves if I wasn’t obligat-

" The transaction was approved by his attorney and
provided him with substantial tax write-offs, he said. To
date, the IRS has not objected. The easement re-
stricting development also reduced the land’s assessed
value, slashing his property tax bill.

. Dougherty said his goal was preservation and he sus-
pects he will never build there. He quiclkdy added, how-
ever: ‘T have a right to; it would be a nice house.”

“It’s great for us because we can, one day, if we want,
have a house next to this beautiful preserve.”

Kentucky: A Bucolic Horse Farm

- A few years aglo, Lisa Estridge was looking for a farm
in Kentucky horse country. Her father, Philip Reed Jr.,
who is a Conservancy state trustee in New Jersey, sug-
gested that she enlist the group’s help.

Estridge was captivated by a bucolic 350-acre Ken-
tucky River tract. She persuaded the Conservancy to
- buy the land and resell her a portion adjacent to a Coun-
Servaucy preserve, .
In April 2000, Estridge said, the Conservancy pur-
chased the tract, paying about $367,500 for 146 acres.
The Conservancy added an easement, records show,
which allowed construction of two houses and devel-
opment of a horse farm, but otherwise prohibited indus-
trial development. The Conservancy resold the plot to
her father seven weeks later for $252,500.

"At the closing, Reed recalled in an interview, he -

signed a letter of intent to make a charitable contribu-
tion. A month later, Reed said, he made a tax-deductible
donation to the Conservancy for the difference between
the two amounts—an amount he remembered as
. $132,300. (Conservancy officials report slightly dif-
fering figures, calculating the group’s original purchase
price as $335,800 and Reed’s donation as $113,200.) By
designating the check as a donation, instead of part of
_ the purchase price, Reed said he could deduct the

amount of the gift, offsetting income taxed at 39 per-
cent. In effect, he said, “the federal government is buy-
ing part of the land for you.” _ ]

Reed structured the purchase and the donatien into
two payments so that, he explained, “you don't get into
anargument withthe IRS.” . . ‘ '

“You don’t want to put it in there as part of the actual
purchase contract,” Reed said of the contribution.
“What-you do is sign a letter of intént to make the dona-
tion. . . . The IRS cannot argue with fact; thére’s noth-
ing you can do about it.” . :

His daughter used similar wording, explaining that
the IRS could challenge an appraiser’s estimate of the
reduction in the land’s value. By instead writing a

- check, Estridge said, “They can’t debate that you have.

given a charitable organization $125,000. You did.”
She stressed that the cash donation was requiréd.
“They wouldn’t sell it to you for a lower price,” Es-

tridge explained. “That was just a strategy” to generate

atax break. .
When told some tax experts questioned that strategy,

- Reed balked at explaining further and described the top-

icasa “minefield”

“I don’t want the IRS to think they've suddenly got
something they can use,” Reed said. “T don’t want to at-
tract any attention to this in any way.” :

He described the transaction as “not ijlegal” dnd pref-
erable to the more common—and widely accepted—
arrangement under which a landowrier donates an ease-
ment. Under that system, the owner values the lost de-
velopmient rights and deducts that amount from taxes.

“Generally, the buyer puts too much value on it” for
tax purposes, Reed said, citing his experience as a Con-
servancy trustee. “Land donators almost always try to
value their land at more than the [true] value.

“This is a business,” he said. “We sort of wince and
look away at some of the values buyers put on these
transactions. We're not the IRS.” : :

Reed eventually transferred part of the farm’s acre-
age to his daughter, who built a six-bedroom house and
created a 20-stall horse barn. Cattle also graze there.
The easement has not affected her land use, she said. In
fact, Estridge said she and her father might have bought -
the tract and used it in the same way even without the
Conservancy’s involvement—and without the gift from

U.S. taxpayers.

*Iwanted this land,” Estridge stressed. =~

The easement authorizes construction of two hotses,
outbuildings, garages, toolsheds, a barn, fences, drive-
ways, paths, septic systems, underground pipes, over-
head wires, swimming pools and tennis courts. It per-
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mits commercial farming, hay cutting and’ cattle
grazing. mhndmayahobembdmdedforsalemtwu

“There aren’t big restrictions,” skeackmwiedged."[
wonldnthaveagreedhuthememtlhtwmﬂdhave
ghangedmyplms .

wsanentwntxmmsavehetmnerShewd
the county assessor values her 146 acres and the new

mx»bedmomhouseatSISDOOO It was so low I

laughed,” she
Estndg‘esaxﬁﬁmt.bdomsheaxvltlw(hmemmy
stepped in, former owner Lawrence Morton planned to
crowd the farm with mobile homes. In an interview,
Morton said that it would have been too ex-
pensive to construct roads and water lines, so the land
probably would have ended up much as it will now:
large houses on 50-acre lots,
Morton said hie concocted a story about towing in

double-wide mobile homes in a successful ploy to proda

Comncypurcbase.
“That really shook them,” Morton recalled with a
chuckle. "I'hwdon’tklmdmbln—mdas

Kentucky: A House in the Country

Co:wvancydmlonaﬁﬁmplotnw}?stﬁdg
€'s land, the fink between the contribution and the land
purchase was more direct.

'Memammcmdobh@hmmmkeﬂmdw
nation,” exphained the buyer; Ken Brooks. “We showed
nmaibhtcknmgwxﬂtt&mnmnytomaheﬂwdomﬂm
Tt was all tied into the contract—it had to be done.”
Hiingi e Vel e S e

at preserve,
Ken Brooks called the seller, who warned him the Con-
servancy was interested, too. Brooks interpreted the
warning a5 an attempt to spark a bidding war.

*He would have sold to me at a kigher price,” Brooks
saxl thﬂed:dlmkrmwlwasamxnmcrof the Conser-

. Brooksml!ed.laxmsR.Aldrd\ a Conservancy vice
pmaulentmdmegrmpsxenhmwmmdmm
“Let us buy it,” Brooks recalled.
“IfIwouldkaepouLofﬂmmd, of the quid pro
hemd.'[‘lmtdeal,he
added.‘wnsneverredlyxmdezwﬂahhtooﬂmm
ple,” a contention that the Conservancy now disputes.
ByeoardimﬂngwxﬂltheComemmy Brooks said,
he avoided paying a premium to persuade the selier to
) mmo&awmadﬂwhrgmmm!wmof

‘memmgsreallymmmcubihlytohxyhrge
amounmofmgpam then subdividing it,” Brooks

Aldrich said in an interview ﬂm the Consexvancy
askshuyerstosignvdnthedescrfbedasa “charitable
douation pledge.” Aslcedxfthepledge:slegaﬂyenfm
able, Aldridge responded, “It should

!fabuyerrenegedonanagmmnt.hesmd.u“would
be terrible.”

COMMTESY.OF S5 BSTRINGE.

o Kentucky, mmmw:ﬁmkmmmmmmwmmmmmw
the Conservancy. The IS, she says, “can't debate MmmMamm&:&msizW”

The Conservancy has resold land to about 10 buyers
in Kesitucky in recent years, he said, stressing that ouly
one was 3 state trustee. A Conservancy spokesworian
later confirmed that another of those parcels was sold to
an employee of the Kentucky chapter, 2 sale examined
ﬁanﬂmandapmwedby

- Bach buyer gave the nonprofit a tax-deductible gift
that Aldrich described as “all legal and ethical.” His

Peoplcsaw,‘l’dlikemhxveapﬁoemﬂxecom&y"
Aldmhsaxd. ving the fiexibility to boild a cabin or
resﬂﬁnmmomofmethmgamtmahealumm

M‘tdﬁgamlwyt:mound

Tn Michigan, former Conservancy state trustee Jerry
Jung says the organization bought 185 acres on Lake
Huron, paying $1.7 million. The Conservancy added an
easement restricting development and resold the land
mhimmDewnhamw“ﬁ.lmﬂhoa.pmamwo

he

Jung estimated bis overall, after$ax savings on the
deal at $300,000. Yet the easement did not alter his
plans, either. Jung said he acquired the wooded getaway
a8 a “farhily compound” that he can pass on to his chil-

24

drea.

“There isa house o the property, and [am able to re-
build it under the easement,” Jung said. “This is quite
exmhng;lhave myown private bay and 4,000 feet of
golden, sandy beach.”

Jungaaulﬁmdomhon was his idea and was made
slwrdybeforedosmgonﬂwpmpettywxﬂlﬂw&m

Cmservancywpummotbmsu&dealsm

It is seeking abuy&foral.sm-acretxwvamedat
QIGmﬂhon.The includes several thousand feet
frodting & glacial lake. It features cédar swamps, beaver
ponds, rare species and apectacu!arvwwsofLalneSupc-
rmrfmmampa?&o‘ﬁmt

Rearby, the Conmvancy!smarkehngasl,ﬁmﬂﬁan
patcel of 635 acres bordering a mile-dong lake. The ease-
ment will permit home construction but offer no “aciess
tuthepuhhc, a real estate Web site listing states.

“Listea! What you can’t hear is wonderful,” the list-
ing says. Advanceﬂmmrkoﬂhe()onmncymdat
the same time enhance yous d self-int by
ownmgt}mpmpertyforywrpexsoml,exdumveuse

Staff researchars Alice Crites and Lucy Shackelford
contribided to this report.
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EASEMENTS, From Al

in,_ the mountains, developed a
third of the land, then claimed a
$20 million deduction. Such tax
bonanzas have become a Kttle-
tibticed byproduet of the maturing
enmmmnenhl movement, which

ly entwines preserva-

tion of land with preservation of
on o wi on
wealth. - :

* Without question, conservanan

growing arm of the environméntal.

movement, fueling a boom in land
gonservation and helping to pro-
tect more than 6 million acres na-
tionwide, Baserents have helped

safeguard fragile ecosystems crit-
ical watersheds, land bordering
national parks and some of the na-

ance. “Ninety-nine percent of
these transactions are good, solid
conservation.”
Bntaseasunwtslmeptoﬁﬁerat»
ed, 8o have problems and abuses.
The Senate Pinance Committee
earlier this year opened a wide-
ranging inquiry into easement
practices at the Nature Conser-
vancy, the world’s largest environ-
mental group, The committee’s in-
vestigation followed 2 Washington
Post series that revealed the Con-
servancy had repeatedly bought
seenic properties, added devel
opment restrictions, then resold
thelandatredncedpmesto(:on-
servancy trustees and supporters.
The buyers, some of whom re-
tained the right to build houses on
the land, in turn gave the Conser-
vancy cash donations that sup-
" plied them with hefty tax write-
offs. After the series, the Conser-
vancy board banned such sales.
Now ¢onservationists are wres-

thngthhotherethxcalconwns

about easements.

Stephen J..Small, a leading ease-
ment consultant and former IRS
attorney, wamned that “some
things are starting to get out of
hand” in an address delivered at a
conservationists’ gathering earlier
this year in Sacramento.

‘Wearegettangcaliaﬁompeo-
ple who are totally misinformed
about conservation easements and
the potential tax benefits,” Small
said, “Lawyers and accountants
and promoters and investors are

-giving them bad information, tell-

ing them they can do this or that

and claim a big deduction, and

there aren’t enough people. out
there telimgﬁxemdmym’t.’ .
Conservation' easements have

been around for decades but only

gained : prominence after 1976,
when. Congress. made them tax-
deduetible. Today, easements are
held by 4 host of government agen-
cies,  wnational- envummentnl
groups such as the
and about 1,260 local land
trusts—nonprofit corporations de-
voted to consérvation. '
Those trusts often operate be-
hind closed doors as they decide
which. tracts - to protect—and
therefore  which Iandowners get
the tax breaks. The trusts also de-
cide how much building can be
done. Thie benefits often go to the
wealthy, and routinely to- board
members and staff at the land
trusts. And although the devel
opment restrictions are pubhdy
described as lastmg “in per-
petuity,” conservationists pnvate
ly fret over whether this is true,
parﬂybecausecasanentseontmue
to face court challenges. . -
Enforcement is also a problem.
Surveys of land trusts around the

- nation, often conducted by the

ﬁmd drt?cllss»t—s-perh tho o
i aps usands—
of easements have been violated or
altered at the request of landown-
ers. Many of the owners have al-
ready pocketed the tax savings
generated by the easement. Many
easements explicitly allow addi-
tional development if the land
trust approves.

Meanwhile, companies and indi-
viduals claiming huge write-offs
Eacehtﬁenskofaudtt.luthepast
two fiscal years, an IRS program
aimed at identifying inflated de-
ductions taken for easements and
other non-cash gifts to charities
produced thousands of leads but,
because of competing priorities at
the agency, did not produce a sin-
gle apdit, according to the General
Accounting Office. :

“It’s complete smoke and mir-
rors,” said John Echeverria, a for-
mer general counsel of the Nation-
al Audubon Society. “Donations of
conservation easements gexm}ly
do not really give any value away.”

Echeverria, who now directs the
Georgetown Environmental Law
and Policy Institute, instead favors

preserving land through more

time-tested processes, such as re-
strictive zoning and the issuance
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of building permits. BEasements, he
says, have “the potential to un-
dérmine the cause of environ-
mental protection itself.”

FPearful of damaging the land-
trust movement, many conserva
tionists are reluctant to broadcast
theﬁawsmeasements.'l‘beynxm»
nate instead on easement short-
‘comings in the dry text of academ-
ic studies and legal journals.

AnAprilZﬂOﬂsmyofl& New
Bng:md land trusts and edsement-

public agencies, for ex-
found that 14 acknowledged
that' they had discovered one or
more easement violations. Most
said they had agreed to alter re-
strictions in one or more existing
easements. Another study, in 1999,
discovered that almost half of the
protected tracts examined in the
San Francisco area were not reg
ularly monitored to make sure the
restrictions were being followed. .

“Failure to adequately ‘monitor
easements results in the public pay-
ing for nonexistent benefits,” statad
the report, by the Bay Area Open
Space Council. A third study con-
cluded bluntly: “There are serious
threats to the use of easements.”

Some tax specialists say deduc-
tiomgeneratedbyeawnentdom-
tions increasingly are attracting
the attention of affluent families
seeking tax shelters. -

- Small, the conservation lawyer;
estnnated in a recent land-trust
newsletter that a third of his.po-
tential clients “think they can get
away with something by donahng, '
a conservation easement,” Some
developers argue that land sep-
arating homes in subdivisions
qualifies for tax breaks; others pro-
duce land appraisals that appear
wildly ted.  Although
Small turns such clients away, he
believes that an incréasing number
of abusive deals are quietly being
made, sometimes facilitated by
nonproﬁts with questionable cre-
dentiale—what are known as

scorn
for developers who donate ease-
ments on golf courses, then seek
tax breaks for preserving open
space. All but a few such ease-
ments, he said, are on their face
“ridiculous.”

He wrote in a recent email to
other conservationists, “This is a
very, very bad direction the land
trust business is going in and we
need to stop it.”



How It Works

Conservation easements gener-
ally work this way: -

- Landowners amend their deeds
to permanently ‘restrict  some
‘types of intrusive development—
such as shopping malls or hotels—
‘while often continuing to allow
construction of homes or other
limited improvements. The owner
then finds a nonprofit land trust or

a government agency willing to~

take the easement as a gift.

By accepting the gift, the land
trust in effect certifies that the re-
strictions are meaningful and ben-
efit the public. That allows the do-
nor to seek federal income tax
deductions and, in some cases, re-
ductions in federal estate taxes
and local property taxes. In many
communities, the land tnist be-
comes the sole entity responsible
for monitoring the site and suing if
violations are uncovered.

Easement donors ¢an seek tax
deductions for any loss of property:

value caused by the restrictions,.

That value is generally established
by appraisers hired by the donor.
Propelled by such savings, conser-
vation easements held by the local
land trusts have grown more than
fivefold nationwide since 1990, to
an estimated 12,000 today. Local
fand trusts hold easements total
ing 2.6 million acres, more than
double the land they own outright.

There are no reliable figures on
the total value of the conservation
tax breaks. But legislation to ex-
pand allowable deductions that
passed the Senate this year would

sacrifice more than $1 billion in -

additional tax revenue over the
next decade, according to the Sen-
amFmameComuntbee.

ponpiofit corporatio
may be simply a handful of local res-
idents. Filed at the courthouse as
deed ameminmts, the easements
A & by the Land
recent survey
Trust Alliance, anaﬁonaltradeas-
sociation for conservation organi-
zations, found that half of all trusts
are run entirely by volunteers.
Half have annual budgets of less
than $27,000.
Such  organizations decide

Local Land Trusts:
A Closer Look

Land i‘ms&e——pnwte nonprofit

corporations that work to

conserve wildlife and open
space—have exploded in number
since 1976, when Cangress first
approved federal income tax
deductions for gifts of conser-
vation easements to land trusts.
As of 2000, local and regional

land trusts had used easements’

and other strategies to protect 6
million acres of open land, an
area twice the size of Connecti-
cut. These figures exclude
national land trusts and’
government agencies, which also
accept gifts of conservation
easements, which gre permanent
restrictions that limit develop-
ment on selected plots of land.

Number of local and regional
tand trusts, n bundreds

Land under conservation easements
held by focal and regional land trusts .
as of 2000, in acres

Hodata 10,000 30,000 100,000

Ga_ 2799 | Oka. . nodata

Hawail 4 | Ore. 13597
88316

9,282

vaime 64 o
Md. 125 334 | Va

180,255
Mass. . 50,061 .| Wash. 21285

Mich, 20,877 | Wva

72 9 Jog 94 Joo
'85 50 '98
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Miss, 4225 | Wyo. A

Mo. - 1452
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which tracts to preserve and who

wmpocketthetaxswings“mth
no public input whatsoever,” Eche-
vemamtaemameent&mhrs;s.
He describes the process as “a
gross fraud on the US. taxpayer.

'Lmdtmsmnyusemmtdma-

they otherwise might have sold to
‘developers. But some of the big
gest and bestknown ecasements
have been linked to major corpora-
tions and some of the nation’s rich-
est individuals, from Ted Turner
and David Letterman to the
and DaPonts.

Rockefellers
University of Utah law profes-

sor Nancy A. McLaughlin, writing
“in a recent issue of the Idaho Law
Review, described the useai tax
incentives as “upside-down.

. *Tt provides upperincome do-
nors  with  disproportionately
greater tax savings than middle

and lowerincome donnrs she -

'ceminti&,ﬂseptmm'say

donors give out of a desire to pro-

tect land they cherish, and most ul-

tmatdy lose money on the tram
proponents say.

“Most in the land-trust commu-
mty meet their ethical responsibil-
ities, and well,” Vermont Land
Trust preszdcnt Darby Bradley
said in an October address to oth-
er preservationists meeting in Cal-
ifornia. Bradley mmetheiess ad
for .improvements, saying, -
‘must do better.”

Big-Buck Deductions

There are mounting concerns

about the size of the tax deduc-
tions that donots claim, based on
the asswmption that easements
lower property values. Some aca-
demic researchers believe ease-
ments can increase property val
ues by making neighborhoods
more exclusive and seenic, with
less density. Real estate ads some-

times tout easements as a selling
point.

“Landowners may well be re-
ceiving double compensation,” ac-
cording to a recent analysis by
Purdue University professor Leigh
Raymond and University of Cali-
fornia at Berkeley. professor Sally
K. Fairfax, writing in Natural Re-

sources

Donors can ket the tax
breaks, then profit as well from the
appreciation of their new, trophy-
home sites. The authors described
that possibility as “troubling, to
say the least, given the fnvolve
ment of public funds in financing
their original transactions.”

in the Great. Smoky Mountains
near Asheville, N.C,, investors two
years ago bought 4,400 acres,
placed an'easement on 3,000 acres
and then- began developing 350
home: sites and an 18-hole golf
course on the remaining property.
A master plan for the develop-
ment, called the Balsam Mountain
Preserve, shows that the easement
area is broken up by the iwways
and home sites, which spot

- land like mushrooms on a pizza.

Tnvestors paid about $10 million
for the land and shared in a tax
writeoff *in the $20° million
range,” emd James A. Anthony, a
partner in the South Carolina de-

- velopment firm of Chaffin/Light

Associates. The deduction was

" based, in part, on an appraiser’s #s-

sessment of how mich the land
would have been worth had they
filled the acreage with 1,400

Par from a liability, the ease-
ment has become a marketing
tool. Sales literature déscribes the
subdivision as “a community with-
in a park” and thé indeveloped
portions as ‘maintained “for the

enjoyment of members.”

Anthony said: “It does add value
to the remaining land. Kind of like
a limited-edition print—the fewer
you have, the more the value.”

Appmsem factored any appre-
mmm into their calcalations of
the tax benefit due the investors,
Anthmy said. The firm is consid-
ering placing an easement duecﬂy
on the golf course once it is com-

pléted, he added.

Broad data about the reliability
of claimed deductions dre scarce.
But 2 1984 IRS study examined 42
deductions for easement dona-
tions and determined that all but
one appeared inflated, resulting in

evervaluanmstotalingnearlym
MemdmgtoaG&Oreponon

the, study, “The taxpayérs gener-

ally overvalued their conservation
easement, déductions by an aver-

'ageafahout&()pemmt."

Seiting values continues to
prove nettlesome. In the case of
Brmdon Park, the personal re-
tratofchemx&lhamWﬂheknb
na duPont Ross, New York state
officials and federal officials came
to different conclusions.

Visitors to the family estate in
the Adirondack Mountains pull np
at a gated and guarded entrance.
The road then winds through a
27,000-acre. private forest dotted
with nine ponds and traversed by
10 miles of the St. Regis River.
The grounds feature. at least 16
homes, cabins and other buildings,
linked by more than 60.miles of
roais and trails, court records

In 1978 Ross gave the Nature

ing commercial development on

the remote site andreqmmgthzt
it femain forever a “patural and

scenic area, Backedbyanappraw
al, shc claimed that the restric-
tions slashed the property’s mar-
ket value by 44 percent. That
qualified her for a federal income
tax break of mote than $1 mil-
lion—3$2.5 mx)honm ‘today’s' dol-

lars,

Two decades-later, during a lo-
cal property tax dispite, a panel of
state judges pointed out that Ross
hm:iretamedthenghttobmlém
additional ‘homes, mine gravel

pits, drill for ofl, cut trees, sub-
vzdeﬂtelandmdexpclthemb
lic. They pointed out that local

governments alreaﬂyheavilyreg
txiateddevelopmentoftheestate,
meaning that Ross actually had

i enshe

‘Any further development of the

tand was unlikely, even if the land

was not subject to the conserva-

tion easement,” the court ruled fn

1999 rejecting requests to slash
taxes.

Rass died in 2000, Her lawyer,
H. Dean Hebeddig J&; explained
that, unlike. New York officials,
federal authorities factor ins prop-
erty’s potential future value when
establishing tax breaks. The IRS
initially challenged the deduction,
he said, but ultimately agreed that
$1 million “was an appropriate de-
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duction.”
The IRS said it could not com-
mtpubhckymanmvndualtax
A Conservancy

spokesman
sami hss group
easemcnt donors give up “real val-

Policing cmﬂiets

Preservationists laud the grass-
roots nature of the easements: De-
cision-making devolves into the
hands of private groups that know
their community best. But that ap-
proach also makes the easements
difficult to track and police.

Raymond and Fairfax describe
conservation easements in general
as protecting a patchwork of par-
tially developed tracts, using
strictions largely desxgmd by the
landowners to meet their own

“lesemd fand thus comes un-
der protection because it is avafl-
ab!etoahndtrnst,nntmwrﬂy
because it is an appropriate parcel
to ¢onserve,” they wrote in theit
analysis. “The land owner, rather
than the trust, drives the process.
Moteover, during negotiations pri-
vate landowners . . . generally de-
fine the nature of the protection on
the land to suit their own priori-
ties.”

Small, who wrote the federal in-
come tax regulations on conserva-
tion-easement donations while
working for the IRS in the 1980s,
says that at the time he and his col-
leagues expected land frusts to re-
ject abusive transactions and po-
lice the proecess. Regulators
thought that.charities would turn
away easements that allowed too
much building or were designed
aolgly to benefit the wealthy, he
sai

Today, however, urgamzamms
often are for policing
restrictions on property owned by
their own officers, directors and
donors. On an Internet discussion
list, landtrust officials from
across the country tecently spoke
out fervently in defense of employ-
ees and board members who do-
1iate easemients to their own non-
profits.

‘Tom Bailey, executive director
of Michigan’s Little Traverse Con-
servancy, wrote ou Oct. 9 that
land trusts should “make every ef-
fort"® to persuade insiders to do-
nate.




tn Chester Couy, Pa, the Tattersall golf gourse & covered by & “conservation easement” that includes the fairways.

The property is part of a

ﬂceﬂainlyhopethatah&vd
mermber’s having an easement on
their land would not-be consid-

ered a conflict!” Bailey wrote, “Or

a staff member either. . .. .
" “Certainly when enforcement
issues are involved, the board

member would be required to ab-

stain from discussion or decisions
on the case. But let's not get car-
tied away with this conflict stuff.”
* The Medina Summit Land Con-
gervancy of Ohio holds easements
oa four propetties owned by its
trustees and two more deals with
{frustees are in the works, said its
éxecutive director, Chris -Banch.
The North Branch Land Trust of
Trucksville, Pd., is in charge of en-
forcing easements on farms
owned by its presidest and its
board secretary, who say they re-

ceived tax deductions exceeding

$300,000. :

" The secretary, Ed Zygmuat,
said, I personally don’t see any
conflict of interest.”

Increase in Problems

. Studies funded by land trusts
show monitoring and enforce-
ment problems are widespread
and growing worse.

on 450 acres that unce housed a historic farm-~with 163 home sites.

nonprofit or government agency
holding the easement. Many of the
m'einadeqnate,ﬁmsuwwsaid.‘
And even that monitoring discov-

" éred violations at 14 percent of

the sites. S
*“Problems are more likely to oc-

" dur with second-generation land-

‘owners,” added the report, by the

Bay Area Open Space Council, a

regional group of land trusts and
changes of ownership in the future

. should be expected to increase the

pumber of violations.”

" Nearly a third of the organiza-

tions surveyed had no list of the

casements they held, and some-

failed to record the original condi-

tion of the restricted properties.

" “Years may go by without any
tation on the easement,”

- the study said. “Without proper,

timely, and consistent monitoring,

- ‘easements are difficult to defend

legally, and violations become
practically impossible to remedy.”
" Many of the nonprofits also
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Land-Trust Boom
A Boon for Habitat

By Davip B. Orrawax
and Jor SterPHENS

Washington Post Staff Writers

The use of easements to pro-
tect open space has a long his-

has protected more than 7 per-
cent of total acreage in that
gtate, mostly through ease-

Michi .
-“The vast majority of land

that do not measure up.”™
Although concerns remain

about the legal foundation for

such easements, land trusts

on as a
crashed through the walls of a

style house. The judge had
ture near Philadelphia had
been built in violation of an
easement granted to the trust
three decades earlier.

‘Even that victory had its
costs, though: It came after a
nine-year battle that the Land
Trust Alliance said cost- the

-easement holder ak
most $100,000—an amount
ing the total annual
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Charlty s Land Deals
To Be Scrutinized

Senators to Send Letter to Nature Conservancy

By Jox Strrmens
Washington Poss Staff Writer

The Senate . Finance Committee’s
chairman and its ranking Democrat

said yesterday that they are troubled

by reports that the Arlington-based
Nature Conservancy sold scenic prop-
eft:estmtaowntmsteesandthatthey

charity’s leaders.

Committee Chairman Charl&a E.
Grassley (R-Iowa) and Sen. Max Bau-
cus (D-Mont.) are drafting a letter to
the Conservancy, the world’s richest
environmental - group, seeking an-
swers to a range of concerns about the

deals and other issues. The senators’

interest stems from a three-part Wash-
ington Post series, which detailed this
~week the organization’s rapid growth
and described the charity’s financial
transactmns with its supporters, in-
cluding Fortune 500 companies.

“The Post reports shed’ light on
very questionable practices by this
chantythatmauyhavevxewedasap&-
far,” Grassley said in-a statement is-
sued yesterday. “Tm committed to
holding the Nature Consemncy ac-
countable.”

While the Finance Committee fo-
cused this week on President Bush’s
tax cut plan, the senators and their
staffs found time to discuss a range of

possiblempomwfhewportson

the ' respected conservation gr
which bmmamﬂhonnwmbersand
assets worth more than $3 biltion.
“I’mverycamemedbyrepmtsthat
opergﬂsbenm:fiimg mam
pro from tax
on charitable donations and devel-
oping on enwronmcnm!ly sensitive
lands,” Baucus said.

“It's ve:yunpor&nttﬁatwedzg.

deeper to examine what’s going on in
these situations. If the allegations are
as serfous as they appear on the sur-
face, we must look at ways to increase

mick’s -

enforcement of laws that are alreadyi
- on the books. 1 also

won't hesitate to
move forward with additional legisla-
tion to protect the integrity of our nat-
ural resources and halt tax abuses if
we find that's needed.” -

- The Post series, titled Big Green,
reported that the Conservancy -had,
time and again, bought eeologmﬂy

‘gignificant tracts of land, -attached

some development restrictions and
then resold the properties to trustees
and supporters at greatly reduced
prices. The sales were part of a pro-

‘gram that limits iotrusive develop-

ment but generally allows buyers to
build homes on the land.

The buyers then gave the Conser-
vancy cash that was roughly equiv-
alent to the amount of the discounts.
That allowed the new owners to take
significant tax deductwns for charita-

“ble gifts.

The articles described how the
Conservancy has logged forests and
drilled for natyral gas in Texas, under
the last pative breeding site of an en-

* dangered species of bird.

One article detailed how the Con-
servancyhadg)venmﬁicmgreports
about the compensation of its presi-
dent, Steven J. McCormick, and had
underreported the interest rate on a
$1.55 million home loan the organiza-
tion extended to McCormick. McCor-
compensation  totaled
$420,000 last year. The organization
said he will make less this year and
that he recently paid off the loan.

"Senate PFinance Committee mem-
bers have grown concerned by the ap-
pearance that Conservancy officials

have dismissed the controversy, with-

out issuing any public statement that
the nonprofit .plans a self-examina-
tion. Committee staffers focused in
particular on' a fuﬂ-page advertise-
ment published Friday in The Post
%nogr c;[)zud for by the Conservancy’s
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Sen. Chatles £. Grassiey (R-lowa) said:
“I'm committed to holding the Nature
Conservancy accountable.”

“For 52 years, The Nature Conser-
vancyhastakeuacuon in pursuit of a
clear mission—to preserve the di-
versity of life on Barth,” the ad states.
"'fhe}obis far from complete, but the .
accomp are real.

“The  Nature Conservancy has
womd to protect over 116 million
acres of the world’s most ecologically
important places. Those who know
conservation recognize the invaluable
contributions we have made in pre-
serving the natural world.”

Grassley is the spousor of legisia-
tion, backed by the Conservancy, that
would expand tax breaks for conserva-
tion. The measure would provide a va-
riety of tax breaks for charitable dona-
tions, including a - 25 - percent.
reduction in the capital gains tax on
the sale of urndeveloped land for con-
servation purposes. .

- Grassley’s bill passed the Senate by
a vote of 95 to 5 on April 9, but final

‘language for the legislation—known

as the Charity, Aid, Recovery and Em-
powerment Act—must be hammered
out with the House,

“With the sxgmﬁmnt new tax in-
centives provided under the CARE
Act, taxpayers have the right to know
how the' Nature Conservancy con-
duicts its business,” Grassley said. “T'll
be overseeing the charity’s actions,

“asking tough questions and following

throngh until satxsﬁctory answers are
gwen,
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Nature Conservancy
Suspends Land Sales

Board of Nonprofit to Review Practices

By Jor Stermens
and Davip Orraway

Washington Post Staff Writers

The Nature Conservancy has sus-
pended a range of practices, includ-
ing the sale of ecologically sensitive
land to its trustees as home sites, in
the ‘wake of press accounts describ-
ing the Ardington-based nounprofit’s
activities and concerns expressed by
someofxtslmillmmanbers

The Conservancy, the world’s
richest environmental group, said it
has halted all “conservation buyer”
real estate transactions until the
charity’s board of governors reviews
the practice in June. A Washington
Post series last week reported that
many buyers have been current and
former Consérvancy state trustees.

The Senate Finance Committee’s
chairman and Democrat an-

ranking
. nounced last week that they plan to .

fook into the sales, which are de-
signed to limit intrusive develop-
ment but generally allow buyers to
constmcthbum.
Under the program, the charity
buys raw land, attaches some devel-

. opment restrictions and then resells

the properties to supporters at great-
ly reduced prices. Buyers give the

wy cash payments for
roughly the amount of the discount,
amunﬁzatwthenwriﬁenoffthebuy~
«ers’ federal income taxes.

Other articles deac:n!:led how the
Conservancy’s board and leadership
council today include executives and
directors from corporations that
have paid millions in environmental

~ﬁnes.'[heaetmxlsoshcwedhow

helped
. than $3 billion.

To a statement posted on the Con-
servancy Web site, nature.org, the
organization said it also has:
mSuspended all new logging and
other “resource extraction activi-
ties” on its nature preserves. The
Post articles detailed how in Texas
City, Tex, the organization had
drilled for oil and natural gas under

) ﬂaehstnauvebreedmggmmdofa

highly endangered species of grouse

‘knawnasﬂleﬁnwatersprame

chicken, The suspension will not
stop natural gas production on the
Texas preserve, a spokesman said.

= Suspended all new “catse-related
marketing partnerships.” The arti-

cles told how the Conservancy had
sold its pame and logo for use on con-
sumer goods, including toilet cleaner
and other products made by corpora-
tions whose executives and directors
had sat on the Congervancy’s govern-
mgboaréandadwsorymuncﬂ.
» Suspended all new loans to em-
onees\ The articdes disclosed that
the Conservancy had extended a
$1.55 million Imm to'its president,
Steven J. MeCormick, and then mis-
ldentiﬁfdthemterest rate. After bie-
qu&umedbyreporters McCor-

repaldthe n.

The Cotiservancy statement crit-
. icizéd ‘The Post series, titled “Big
_ Green,” for containing what it de-
scribed as  “mischaracterizations”
and a “lack of context.” Even so, the
organtization plans a detailed review

of the programs discusséd.

“We take the bioad issues'the arti-
clesrazsedverysenoasiy ‘the state-
ment said “The Conservancy’s
Board of Governors will dedicate its
entire Juaemeetmgtoafrankand
open discussion of our practices, pol
icies, mdproocdures.'l‘heboardwﬂi
facu.s on the Post’s specific charg-

“We will be paying particularly
close attention to issues relating to
how we engage and work with our
Board and state chapter trustees. We
are committed to making permanent
and substantive changes where
needed.”

The meeting will be closed to Con-
servancy members, but will include
tnnefor “some sort of public dis-
cussion,” a said.

Over the past week, the Coaser-
vancy’s board has paid for three full-
page advertisements in The Post,
each stressing the organization’s ac-
complishments and its dedication to
preserving undeveloped land.

Sen. Charles B. Grassley (R-lo-
wa), chairman of the Finance Com-
mittee, and ranking Democrat Max
BaumofMontmmaredrafhngalet
ter to the Conservancy seeking an-
swers to a range of concerns about
the land deals and other governance

issues. :
“Taxpayers have the right to know

how the Nature Conservancy con-
ducts its business,” Grassley saidina -
statement on Friday. “Tll be dversee-
ing- the dmnty’s actions, asking

tough questions and  following
throygh until sat:sfactory answers .
aregiven” 7.
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Chanty Hiring Lawyers to
Try to Prevent Hill Probe

By Jor Strrnzns
and Davio B, Orvaway-
megcon Post 3&&1? Writers

mmmmmwhmg
outsxdc lawyers and one of the nar
tion’s largest public relations coiripa-
nmmhdphmdoﬁamnmss&nal

investigation: following discdosure

that the rionprofit has: .sold: swmc

properties: to. its own-trustees, m»

tzmaIConsemncymemosshow
“Fhe: Arlingtorvbased charity nas

tetamedEdekmaPublml?e!auons

whose Washington ¢ is headed,
by former Republican and Demo-
cratic advisers, as part of a damage-
control strategy that includes Capi-
tol Hill meetings, calls to donors,
tlmd-party letters to newspapers,
.page  advertisements' and  at:

tempt&to pacify charitable founda-
tions, the memos show. Conser-
vancy .staffers also aré working-to
“place stoties” in the media that de-
scribe s\xcmul conservation pm—
jeots,,
"We will be hiring a lw ﬁnn by
the end of the day today that will
heipusmﬁathe(}amholﬂmmues,
a Conservancy ‘staffer wrote this
week, recouriting a’ conference call
among the otganization’s -senior:
managers. “There are Congressinen
thataremmemedandasyouknow
we need their support.

"Wedonotwamﬂlmnmhumh
znmesh@lmn of [the. Conservan-
cy]andtwsﬁtmwdlhelpuson
these issues,” -

SemteF'mameCamnntteeChaxr
man Charles E. Grassley (R-Iowa)
and ranking Democrat Max Baucus
(Mont.) said last. Friday that they.
plannedtnaskthed\am)rtomm
for .a range of practices, including
the sale of raw land af reduced prices
to the organization’s trustees for iise
as home sites. Some of those deals
have coificided with charitable con-
tribuﬁonstotheConsewam:yfmm
the buyers, who then benefited from
gignificant tak breaks. .

. Thesenators’ interest stems from
a Washingtori Post seties last week
that detailed the organization’s rap-
1dg‘mwth—«1&assets mwexceed&

Clhelature €3 ==t

mmsmmi.mm =
‘wrote that the charity's reputation
hasbeeudamagedmtamalml :

ba'!!mn-——amidescﬁbedhowthe

including
corporations that have pmd pollu-

tion-related fines. -

- The articles’ reported how the
Conservancy-had drilled for 6il un-
derﬂxebreedmgmmnuiefanm
dangered bird, and how- it had
boughit land and segvices from cor-
potations whose executives sat. on
thenonpmﬁt’sgommgbomﬂ
\Grassleysmdma,swrﬂmnsmte-
ment yesterday: “In my view, the
bestthmgﬁortheNawrema
vancymdaudmn,oomestobothas
dommandoversxg}xtﬁ'omcmgms

mdedmedtonientxfywmdx!w
firm was being retained, how much
its services would cost and whether
theb:ﬁvﬁnbepatdthhdomrscon
tnbutmﬂ& L

“ Other Conservancy memos olr
tamedby'ﬂxc?dstsrwwtheorg‘am
zahon is mountmg a cuor(hnaied,

@owwnmmmmﬁsmv

*We ;. are.working to_ identify
ﬂﬁmdm:canhelpusgammm
key offices -on -the HHIL” said one
memo6, bearing. McCormick’s name
ande-mailedoandaymtheorga-
nmmsexecuﬁvwmﬂxéi}mted
States and abroad: “We -have
hmcbedaproachvee&mttormch

-out to all eritical members of Con
Ammwhvesmﬁandfed@r

mmmoneormmhmmm
the ecologically ‘sepsitive sxtea. &he
séries

reported. .
"Inm*ketswtmmesermm‘
nm.Iﬂﬁﬁkitnsafemsay&mtw
reputzﬁmhasbeendmltam
* McCormick wrote in the
memo,whlchwaslaheled‘”lmpor

tance: High.”
‘I‘Iusndeﬁmte{yﬁwcaseon

'Capmlﬂm.'l‘herexsmevﬂeme~
bemgdxstribubedto i

“anyone, .including - partners. .
smff,'mwmewasmﬂ;eedm_

protesting the series
Inanopuuonmiunmpubhshed
Tuesday in-The Post, McCormick-

'sazdthat,mrespunsemﬂlesems,

the Conservancy had suspended a

rangeofacﬁwimh@xhghtedmﬂm'

40

articlés, including land sales to trust:.’

‘w&ﬁwmlnmnsaxdﬂxe?ostam

wnzedd;egxmpsmmmandmo-

Edelman's: Washington ‘office is’
headedbymchaeu‘l)&ver,aﬁm-
‘mier Reagan administration adviser,
‘and Leslie Dach, a-former Clinton,
adnyinistration . adviser. Edelman
wpmmd tke Refi Ctass aﬁm
wsieddama{i@rtheSep& 11
?ﬁmtetrmmtatfzdmﬂﬂwr

wve  included " major corpomtxons
that' have’ vepresentatives: on’ the .

cluding.
Georg;a?acaﬁcCorp and%uthem.

"%hawswghttheadvmeofm-
dependert oylside expertsto helpus’
vi@ia h all stages of this’
ﬁomdea!mgthhmnesoi
gamnce and - transparency .-t0
mb&mmmmmto%sh“
ington-area  audiences: about” the
Wthatwemta!ung.’them
=Wsmdmawnttmsmtemenr
to'ThePost. “Our isin con

- sefvation. It:seéms only prudeit to
“engagge bthers more versed in somie:
.of these areas to offer us their per-,

spmnmasweworkﬂmughﬂ:esc
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12 Home Loans at Conservancy
Nonprqﬁt Says All but2Have Been RepauL 5 Came Interest-Free

- By Joi StepENs
and Davip B, Orraway -

Washington Post Staff Writers
The Nature Conservancy, which

earlier this month issued a state-
" ment of regret to Congress for mis-

reporting the terms of an internal
loan to ita chief executive, has over

the past decade extended 11 hous-
ing loans to other employees, in-
cluding five who were not charged
interest. :

In one transaction, the Conser-
vancy’s California director, Graham
Chisholm, received “a. no-interest
$500,000 mortgage that requires no
payments until 2011, property re-
cords and an IRS filing show. The
Conservancy will share in any rise
or fall in his home’s value,

Anotherloan,tiusonetoaNorm
Carolina employee, remains out-

interest-free,

“It’s legal, but it's not ethical,”
said Peter Dobkin Hall of Harvard
University's Hauser Center, which
researches charities. “It's very bad
practice and not the sort of thing
that will make donors happy.”

The Conservancy’s board is sét
to meet today at its Arlington head-

ley (R-Towa) and Sen. Max Baucus
(Mont.), the commitfee’s ranking
Democrat, have said they plan to
ask the nonprofit environmental
group to account for activities that

‘ servancy nonprofit
to extend Steven J. MeConmck,ﬂxe

Grassley has described as “very
questionable.”

'I‘hePostmportedtbattheCon—
had used funds

board,
$15mﬂhontowazﬂthepurchaseof

-a McLean home. Although Conser-
_vancy executives

reported
was made at an interest rate of 7
percent, property records showed
that the actual rate was 4.59 per-

The Conservancy suspended new
loans to executives after the dis-
closure, and McCormick recently

. cent,

.repaid his debt. In a 16-page re-

sponse to the Post series delivered

. this month to each member of Con-
gress, McCormick wrote that “we

regret the error.”
Peﬁersonsaidtinsweek, in re-

sponse to questions, that the Con-
servancy has  extended a dozen

loans to employees since -

housing -
1993. All were home mortgages, ex-

cept for $4,000 extended to help an.

employeerenthonsmgmhdone-

serv%myreeords.'lhnloansre-‘

" quired no monthly payments. Of

those, five were interest-free.
former head of the

Chisholm,
Conservancy’s Nevada chapter, was

named to the organization’s senior

California post in January 2001. Six
months hqa; the Conservancy ex-

cords and the
tax filing. The interest-free loan en-
‘abled Chisholm to buy a California
house comparable to- his home in

" Nevada, where property is cheaper,

No repayment is required until
July 2011 if Chisholm does not
move or switch jobs. On the 10th
anmversaryoftheloan.theConser
vancy will receive the principal plus
a share of any appreciation in the

41

" loan” is uncommon,

property If the house’s value falls,
the Conservancy will share the loss.

(ﬁliaholmdidnotrespondtophone

calls seeking commen .
C!ﬁshohns‘sharedappmciauon

according to
mortgage specialist Keith Gumb-
inger, vice president of HSH Associ-
ates, He calaulated that, over 10
years, a standard mortgage with
5.125 percen

the Conservancy $235,000
Last

year, the Conservancy ex-
tended to Terry Severson, who
manages land preserves in North
‘Carolina, a $30,000 loan with 2.88
percent interest for the purchase of
a new home. The IRS filing lists a
maturity date of Oct. 15, 2002, but
Pettersonsaidthebalanceremams.
thathecmddnotiumedxatelyrepay
the loan because a home he owns in
Wisconsin remains unsold. Sever-
son said he is leaving the Conser-
vancy for family reasons on June 18
and has agreed to fully repay the
loan in July.

The filing shows that the Conser-
vancylastyear to one of
its lead scientists, John A. Wiens,
andluswxfealoanof$375000for
sxxmonﬂm with § percent interest,

A commercial lender extended

~ Wiens asecond mortgage at 6.1 per-

cent.

Wiens, who did not respond‘to
requests through the Conservancy
for comment, used the loans to buy
3 $1 million home in Vienna, Va. He
Iater sold a Colorado home and

_ used the proceeds to repay the Con-

servancy, interviews and records
show.

The IRS filing states that the
Conservancy loan was secured by
Wiens’s home in Virginia, an as-
sertion not supported by property
records. Petterson said this week
that the filing was in érror and that
Wiens used his Colorado home as
security.

Researcher Alice Crites
contributed to this report.
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By Jor Stepnens
and Davip B. Orraway
Washington Past S&njf Writers

A Senate committee is seek-

. ing thousands of pages of in-
ternal documents from the Na-

ture Conservancy as part of an
“independent review” of the
charity’s practices.

In a letter sent yesterday to
Conservancy President Steven J.
McCormick, the Senate Finance
Committee asked for records
reaching back a decade and
spanning 18 broad topics. Along
with general explanations of
Conservancy policies, the com-
mittee is requesting information
as detailed as the Social Security
numbers of individuals who re-
ceived loans and land from the
nonprofit. .

The letter is signed by com-
mittee Chairman Charles E.

‘Grassley (R-Jowa) and ranking

Democrat Max Baucus (Mont.).
The senators said in May that
they might consider legislation
after The Washington Post re-
ported on a range of Conser-
vancy practices, mcludmg the
group’s sale of scenic property
to trustees who then made tax-
deductible donations to the or-
ganization. )

In the seven-page letter to the
Nature Conservancy, the sena-
tors cite “serious questions

.about TNC's practices regarding

land sales, purchases and dona-
tions; executive compensation;
and corporate governance,
among others.”

As part of its review, the com-

" mittee plans to seek information

independently about the Conser-
vancy from the Internal Revenue
Setvice, a committee staff mem-
ber said yesterday.

The Arlington-based Conser-
vaney said in 2 statement that it
“has been in discussion with
Committee staff, and bas con-
veyed to them that the Conser-
vancy will work cooperatively
and expeditiously with the Com-
mittee - to address all mtters
within the scope of the inquiry.”

The Conservancy also pointed
out that, independent of the in-

© quiry, the group had thomug‘hly
ed its practices, and its -

reviews
board of governors had made
several changes.

The Senate fetter includes

" more than 100 questions and re-
quests for information, some of

: Nature Conservancy
'Faces Panel Review

s«mmmdmmmm:.
. McCormick for Conservancy data.

which could ehcxt hundreds of
pages in respon

The letter asks for informa-
tion on all of the Conservancy’s
land deals with private individu-
als, including so-called “conser-
vation buyer” deals. In those
deals, the Conservancy bought
raw land, added development re-
strictions, then resold the land
at a reduced price. The buyers
then made tax-deductible gifts to
the nonprofit. -

Many of the conservation buy-
ers were current or former Con-
servancy ' trustees, -who built
homes on the rustic sites. When
the Conservancy board an-
nounced major policy changes
on June 13, it included a prohibi-
tion on land gales to trustees and
other Conservancy insiders,

The committee wants to ex-
amine details of all loans the
Conservancy has made in the

_past decade, including those ex-

tended to a power company and
ather for-profit corporations. Its
request covers a dozen home

.loans to Conservancy employ- -

ees, including $1.5 million ex-
tended to MeCormick and a no- -
interest $500,000 mortgage ex-
tended to California state -
director Graham Chisholm.

‘The senators also want to ex-
amine all audits of Conservancy-
operations from the past five
years. The committee seeks de-
tails of land sales to government
agencies, including appraisals |
and any profits banked by the
Conservancy, In particular, the
{etter asks for a list of grants and
contracts involving thre¢ non-
profits; the National Fish and
Wildlife Foundation; the Nation-
al Forest Poundation; and the
National Park Foundation. .

The committee asked that the

. material be submitted within a
month.
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council. The Conservancy respond-
ed by banning a range of practices.
The senators wrote the Conser-

vancy in July seeking internal rec- [

ords covering 18 broad

categories
‘and set an Aug. md&dhne The -

of documents. But it has withheld 2
m of other records. They in-

lion deal in which the
acquired 215 acres in Martha's

resold half. In a complicated chain -

of transactions, Lefterman’s hold-

ing company acquired several of the-
oceanrside

tracts for use as huxury
home sites.

The deal genérated $32 million.

in potential tax breaks for the fami-
lies and businesses of Boston devel-

opersNeﬂandMomeW!a&twn ‘

major Conservancy donors. The
Counservancy defended the deal,
which was outlined in the Post se-
riesin May, asa bold initiative to re-
m ,ecologically valuable grass-
® Details of a g::ft to the Conser-
vaney of certain development rights®
on ‘11,000 acres of rugged canyon
lands near Los Angeles from the Ir-
vine Co., oneofthenatmn%rgg%
companies.
aliows the Conservancy to preserve

thehnd,whﬂehvmemseekto.

write off the value of the rights as a
tax-exempt donation. '
Interviews and internal mrds
show that the valued
those rights at $120 million and list-
ed that amount as revenue on its
books. An internal memo obtained
%mmmmﬂmmm
3 Conservancy official -
ing a teleconference that he was
concerned that the media could
view such valuations “as subjective
and a teol we used to inflate our in-
come,” , o
A Conservancy spokesman de-
clined to comment on the gift Fri-
day, and the Irvine Co. did not-re-
spond to requests for comment.
The Conservancy said at the time'of
ﬂmg«ftﬁxat:taﬁowe&theg‘mupto
‘preserve “relatively pristine tracts
of land” and rare species in arapidly
developing area of California.
# The audit of the Virginia project,
obtained by The Post after its May
series, exariined the Conservancy's

leateremrd&ﬁnmaWnﬁ!— :
Conservancy'

BY JAMES M, THRESHER -~ THE WASHINGTON POST

The Nature Conservancy acquired 215 acres on the Atlantic in Martha’s
Vineyard and resold half. David Letterman’s house is in the left foreground.

purchaseandmamgmzentofmik
tions of dollars in land through a
‘project kriown as the Virginia Coast
Reserve, or VCR. Stamped “Conf-

dential,” the March 2002 report-

mdthatandnetsomgnallymw
ered widespread problems two
‘years earlier.

“Its runaway debt and deficits
were essentially overlooked by cor-
porate. management,” auditors
wrote. The program had an operat-
ing deficit of $2.3 million, $3.3 mi}-
lon in external debt and $18 mil-
lion in internal debt owed to the
Oonsmvancy’s Land Preservation

“VCRawnsnumermmrealpmp»
erties and capital assets that were
never properly recorded in the gen-
eral ledger,” the report states. “Sev-
‘eral miflion dollars worth of land
costs . . . could not be identified ei-
thermﬂleﬁlesorfmznthemmty
tax records.”

The report noted that VCR hired
an employee’s family member to
handle deposits and receipts and
mmymnmum were

reco

For years, the report said, the
IRS was not told that the charity
provided some employees with free
housing and free use of a car, alapse
described as an IRS violation.

The audit said a Virginia farmer,
who oversaw property leases for
the Conservancy, negotiated and’
managed six farm leases with his
own father. The report said Conser-
vancy officials paid the farmer's
wife, instead of the farmer.

The report does not name the
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@ﬂi}oyeesinw&vedmdmg
findings to Conservancy
ident Steven J. McCormick on May
24, 2002. It is unclear whether Mc-
Cormick alerted the IRS.

Asked about the audit, the Con-
servancy said in its statement, “The
Conservancy declines to comment
about the specific details of the in-
temal audit, except to say the mat-
ters highlighted in the audit have
been addressed to ensure activities
amwmmmm
comy ce with thie Conservancy’s
policies and "The state-.
mmtalsoaaxdthem&ri’iseﬁndmgs
“played a significant " in re-
fmmofﬁxevm

ter the agreement -entered into
between the Finance Committee
and Enron Corp.” But the senators
said that agreement ‘was narrowly
tailored to allow the committee ac-
eess to Enron data protected under
IRS regulations.

The senators’ letter said that “a
number of whistleblowers” had ap-
proached the committee. “We
would ask that TNC make a public
written statement that it will take
noaction against any former or cur-
rent TNC employees or contractors
who cooperate with the Finance
Committee’s investigation, they
wrote. The Conservancy statement

. said the group would issue such a

public, written promise.



IRS to Audlt
Nature
Conservancy

From Inside

By Jor SterHENS ,
Davip B. Orraway
Washington Post Staff Writers

A team of IRS examiners will
move into the global headquarters
of the Nature Conservancy in Ar-
lington to begin auditing the chari-
ty, the world’s largest enviren-
mental organization.

A letter sent to the Conservancy
by the Internal Revenue Service
1ast month indicates that the audit
will be of uncommon scope for a
charity, tax specialists said. The
memorandum proposes a prelimi-
nary meeting between four IRS ex-

aminers and the Conservancy’s '

chief financial officer to discuss lo-
gistics, communications, tele-
phone access, equipment and ac-

ations. The - IRS will
examine 2002 tax returns, the let-
ter said.

“tis unusnal," said former IRS
commissioner Donald C. Alexan-
der, now a private tax lawyer. “This
is an extraordinary case..’. . Itisan
indication of a pretty strong audit.”
~ Conservancy spokesman James

R. Pefterson said officials there
have not been told the scope of the
examination or its genesis, In a
statement on the group’s Web site,
the Conservancy promised to coop-
arata fully and nravide evaminers

¢omment. Alexander and other

.specialists said such an audit could

ke a year or longer.

=¥If they go into General Motors,

ﬂusrswhattheydo said attorney
Sheldon Cohen, a former chief

counsel and commissioner of the

IRS. “Thzslsama;or audit, of con-
sequence.”
+ Livedn. IRS auditors have be-

eomeafactofhfeatsome?ortune ‘

500 conglomerates but remain
rare at nonprofit corporations, the
specialists said. The charity has as-
sets of more than $3 billion and
ranks as the eighth largest non-
profit of any type in the nation.
The developments follow arti-
cles in The Washington Post over
the past year that examined §i-
nancial irregularities and conflicts
of interest at the Conservancy.
One story described alleged IRS
code violations at a Conservancy
project in Virginia, and another
disclosed a dozen loans that the
Conservancy extended to its em-
ployees. A $1.5 million home loan
went to Conservancy board mem-
ber and President Steven J. Mec-
Cormick, who repaid the debt after

' he was questioned about it by a re-

: The stories also reported that
the Conservancy had repeatedly

bought land, added some devel-
opment restrictions, then resold
the properties at reduced prices to
its trustees and other supporters.
The bityers made cash gifts to the

Conservancy roughly equal to the .

difference in price, thereby qualify-
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ing for substantial tax deductions.

In the wake of the stories, the
Consmrancy bapned a range of -
practices, saying it would no longer
lend money to insiders, sell land to
trustees or drill for oil on nature
preserve land. The charity is con-
ducting a broad internal review of
its management practices and says -
more changes are expected.

The Senate Finance Committee .
began looking into the charity last
year. Investigators have spent
months sifting through' internal
Conservancy documents, debrief-
ing whistle-blowers and weighing
legislative reforms.

The IRS letter says auditors will
examine the Conservancy’s fiscal
2002 tax return, which was filed
on what is known as an IRS Form
990. Past Conservancy tax returns
contamed misstatements  and
omissions,

Por example, the Conservancys
2001 tax return showed that the
charity had lent the utility firm
WEPCO, the Wisconsin Electrie
Power Co., $2.2 million. The lend-
ing was made in connection witha .
project aimed at protecting Cen- .
tral American forests and could
have generated greenhouse-gas
credits for the utility.

Conservancy officials later said
the WEPCO loans totaled only
$1.5 million. The rest of the money
went to corporations whose names

"were mistakenly omitted from'the

filing, Conservancy Vice President
Michael J. Coda said.
“That has no relation to reglity,"
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THORSDAY, MazcH 4, 3004 '

Nature Conservancy Retools

Board: to ‘Tlghten Oversig

Joz Smnws
* Washington Post Staff Writer

- The Arlingtori-based Nature Nature Conservancy i
examinations by .

the Internal Reveite §

mwmmmmaw:um .
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THE NATURE CONSERVANCY RESPONDS TO
THE WASHINGTON POST SERIES

For more than 50 years, The Nature Conservancy has sought to preserve plants, animals and
natural communities by protecting the lands and waters they need to survive. We have made
laudable progress toward our mission, helping protect more than 116 million acres around the
world. But with development pressures mounting over the past few decades; with the world's
population expanding and increased demands placed on precious resources from fisheries to
forests, the challenge of protecting natural areas and biodiversity has grown ever steeper. We
began to recognize in the 1980s that land purchase alone — our signature conservation tactic —
was not sufficient to meet the challenge. We had to become more innovative and collaborative
to effect long-term conservation, working with communities of people, businesses and others to
protect their landscapes, working landscapes, places that support economies and ways of life,
wildlife and ecosystems. Because time is not on our side, we had to learn to take risks.

On May 4, 5 and 6, 2003, The Washington Post ran a series of highly critical articles that focused
on several of those risks and implied that we had neglected or failed in our mission because of
them. We write to set the record straight — both about the risks we've taken, our mistakes and
how we propose to correct them; but also about our record of achievement, grossly neglected and
misrepresented by the Posz. We must and will continue to take risks in our work to protect lands
and waters today, before they and their wealth of life are lost to us and to our children.

Although the Post series was fraught with mischaracterizations and omissions of fact, we at The
Nature Conservancy recognize some mistakes we have made in pursuit of innovation and
conservation change. Many of these we had begun correcting and learning from before the Post
investigation began. We take full responsibility for our actions, as we always have. Through
intensive self-examination across the Conservancy, as we have done throughout our history, we
know we will emerge a stronger organization, one better able to accomplish our conservation
goals.

With this document, we aim to set the record straight for our members, supporters and detractors
about the issues of oversight, judgment and integrity raised by the Post. Before we address
specific issues, we begin by reviewing our mission, strategy and values. We conclude by
summarizing the steps we are taking to correct our missteps and to convert the criticism leveled
at us into a real dialogue about the future of how we do conservation.

The Nature Conservancy's
Mission, Strategy and Values

Throughout our 52-year history, The Nature Conservancy has been known for our unique and
highly successful approach to land conservation. We initially used land acquisition to "preserve
wild nature," the organization's statement of purpose in the 1950s and 1960s. But as the
Conservancy expanded over the years and as increasing threats to natural lands created even
more demand for action, the organization tightened its focus and expanded the array of tools it
uses to achieve lasting conservation results.
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Today The Nature Conservancy is widely regarded and respected as an effective conservation
organization, with conservation projects in all 50 states in the United States and in 26 other
countries. We are known for our focused mission; our strategic framework to achieve that

mission, Conservation by Design; and the unique set of values that guides how we pursue our
work.

Mission. The mission of The Nature Conservancy is to preserve plants, animals and natural
communities that represent the diversity of life on Earth by protecting the lands and waters they
need to survive. We are dedicated to preserving biological diversity, and, as described below,
our values compel us to find ways to ensure that human activities can be conducted
harmoniously with the preservation of natural diversity. We aspire to the vision articulated so
wisely more than 50 years ago by Aldo Leopold in his book, 4 Sand County Almanac:
conservation is a state of harmony between man and nature. '

Strategy. Our strategic framework for pursuing our mission is called Conservation by Design. It
has two key components:

First, through a rigorous, science-based approach, we identify the lands and waters that represent
the biodiversity of a given ecoregion. (An ecoregion is a large geographic area defined by
natural features such as vegetation and geology; the Sonoran Desert is an example of an
ecoregion.) Six years ago, we began an effort to develop an assessment of the places most
critical for the long-term protection of ecosystems, plants and wildlife within and across the
ecoregions of the Western Hemisphere, Asia and the Pacific. All together, they create a
conservation blueprint

Second, Conservation by Design describes a four-step, disciplined process that enables us to
develop the appropriate mix of actions to abate threats in a given place and to secure tangible,
lasting conservation results. Different places require different strategies; we tailor our tools and
strategies to local circumstances. Given the wide variety of threats we encounter, we must be
innovative in developing flexible, uniquely tailored action plans.

Conservation by Design ensures that we focus on the right places and take the right action to
achieve conservation results. The efficacy of this approach is increasingly recognized and lauded
by others who are eager to use a science-based, pragmatic strategy for fulfilling their own
commitments to protecting biodiversity. The Doris Duke Foundation, for example, has said:

Because the problem of biodiversity loss dwarfs our current resources to combat it,
funders and conservationists alike must make hard choices about where and how to make
our stand. To achieve deep and durable success, we will need great vision and
discipline, the ability to marry strategy with the right opportunity and a commitment to
learn from our failures, instead of simply trumpeting our successes. Conservation by
Design offers a thoughtful and well-conceptualized framework to achieve these goals.

As a philanthropic investor, we recognize the power of such a framework to help us
identify the best and highest use of our funds. We have increasingly incorporated the key
principles underlying Conservation by Design into both the selection of the sites in our



place-based portfolio, and into how we are now funding key strategies in those sites. We

believe the framework represents a critical contribution to the field of biodiversity
conservation.

Values. We hold ourselves to high standards, staff and trustees alike. We freely adopted these
values to guide our work, for they offer ideals to which we aspire in fulfilling our mission:

e Integrity Beyond Reproach: We hold paramount the trust and responsibilities placed in
us by our donors, members, colleagues, partners and the public.

o Continuity of Purpose: We look to our mission to provide focus and guidance for
everything we do.

o Commitment to People: We respect the needs of local communities by developing ways
to conserve biological diversity while enabling them to live productively and sustainably.
We value the active involvement of individuals from diverse backgrounds and beliefs in
conservation efforts.

e Effective Partnerships: We are committed to forging public and private partnerships that
combine diverse strengths, skills and resources.

e Innovation and Excellence: We are strategically entrepreneurial in the pursuit of
excellence, encouraging original thought and its apphcatlon and willing to take risks
based on sound business judgment.

e One Conservancy: We act as "One Conservancy," with each program assisting other
programs in reaching their full potential, thereby ensuring the success of the overall
organization.

o Commitment to the Future: We commit ourselves, individually and collectively, to
leaving future generations a biologically rich world.

Setting the Record Straight
Regarding The Washington Post Series

The Washington Post series about The Nature Conservancy was based on a two-year
investigation conducted by reporters from the Post. The Conservancy cooperated fully with the
Post, providing literally thousands of pages of requested documents and scheduling interviews
with dozens of staff, partners and other experts, including four separate interviews with our
president, Steve McCormick. Instead of a balanced report, however, the Post series lacked a fair
contextual description of our accomplishments and simplified complex issues, explored in depth
in the following pages.
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CORPORATE SUPPORT

The charge that the Conservancy is too cozy with corporations is not news. It has been made
time and again, stemming from a myopic notion that there is an unbridgeable chasm between
conservation and industry - and never the twain shall meet. But in all our actions, we seek to
break down this stereotype and find common ground that can advance conservation. In fact, the
Conservancy occupies a unique niche in the conservation movement, what some have called "the
radical center." As one journalist has said of our work: "The Nature Conservancy judges its
success by how many times its victories are not reported as victories, by how many times its
fights are not perceived as battles by the participants."

Our long history of working with business is no secret. We accept their financial and land
donations; we create collaborative ventures that further both our interests. Most of the
conservation community recognizes and applauds the role we play, and many Conservancy
members support us because we work with corporations, not against them. Only the

Conservancy can and does enjoy the support of both the chairman of General Motors and a
founder of Earth First!.

We do not apologize for our partnerships with the corporate world. They, along with
partnerships with local communities, private landowners and government agencies, are essential
to protect and restore entire functioning landscapes. In 1973, the Conservancy broke new ground
when we received a donation of 49,000 acres in the Great Dismal Swamp in Virginia from Union
Camp Corporation — land that is now part of the National Wildlife Refuge system. Ever since,
we have continued to push the envelope to develop creative partnerships with corporations that
result in tangible, lasting conservation.

Business Sector Giving to
The Nature Conservancy

The Post’s series wrongly implies — through its graphic treatment as well as text — that The
Nature Conservancy is either controlled or at least is manipulated by extractive industries. The
facts show the opposite: in four out of the past five fiscal years, corporate donations represented
less than 10 percent of the Conservancy’s total support and revenue. Instead of using this figure,
the series reports that the Conservancy received $225 million from corporations last year —
“approaching the amount given by individuals.” Although technically accurate, this distorts the
reality. More than half of the $225 million that year was in the form of a one-time gift of a large
conservation easement, now set aside as open space for the people of Orange County, California.
Of the total $225 million, more than $199 million was in the form of gifts of land and
conservation easements from corporations.

Cause-related Marketing
When a company advertises the name and logo of a nonprofit organization on its products, the
organization receives a financial contribution as well as expanded name recognition, and the

company can be viewed in a favorable light by the public for having supported the nonprofit
cause. This well-established venture is called "cause-related marketing." Revenues from these

55



types of agreements have brought in more than $10 million to the Conservancy in the past five
years and the exposure has brought our conservation message to millions of people. The Post
series neglected to put cause-related marketing in the proper context, leaving the impression that
the Conservancy is the only nonprofit organization engaging in such co-branding, when in fact
dozens of nonprofits from the Boys and Girls Clubs of America to the American Cancer Society
to the World Wildlife Fund (WWF) engage in cause-related marketing. Additionally, the
Conservancy follows the Better Business Bureau's "Standards for Charitable Accountability,"
which includes guidelines for the use of cause-related marketing.

The Post indicated that in pursuing corporate contributions, the Conservancy allowed its logo to
be used on brands of toilet cleaner produced by S.C. Johnson. The facts are different. Through a
cause-related marketing partnership with S.C. Johnson, the company ran a special coupon
section in Sunday newspapers around the country in which the company promised to donate 10
cents from every coupon redeemed to the Conservancy — up to $100,000. The advertisement
featured the Conservancy's logo and included a variety of S.C. Johnson products, but the logo
did not appear on the coupon or on the products. The ads ran once each fall from 1995 through
1999. The total proceeds to The Nature Conservancy from this partnership were $465,000.

International Leadership Council

Our International Leadership Council (ILC) is a corporate forum focusing on the challenges
confronting biodiversity preservation, habitat conservation and natural resource management.
These issues lie at the heart of a growing number of corporate responsibility programs. The ILC
brings together companies from many industries — finance, manufacturing, forestry, consumer
products, information technology, etc. — to seek solutions to conservation challenges through
cooperative partnerships between the business community and the Conservancy. We want
America's largest corporations to participate in this group; they have a large and significant
opportunity to make enduring contributions to biodiversity conservation. The ILC has no
governance responsibility for the Conservancy.

Climate Change

The Post implied the Conservancy had reluctantly taken up the issue of global warming and
climate change only in the winter of 2001. In fact, the Conservancy was in the forefront of the
movement to set aside forests as a mechanism to offset atmospheric carbon emissions, with our
first "climate-action project" taking place in Belize in 1994. Working with governments and
industry, the Conservancy created climate-action projects as an innovative conservation tool to
protect threatened forests, especially in the tropics, and to reduce atmospheric carbon levels.
Climate-action projects help abate the long-term threat of climate change by protecting standing
forest, which acts as a "sink" that captures and stores atmospheric carbon dioxide.

The Post series neglected to report that the $10 million contributed by General Motors toward a
"pollution credits" plan actually funded an important climate-action project whereby the $10
million was used to acquire and restore 30,000 acres of the Atlantic Forest in Brazil, one of the
most endangered ecosystems in the world. The Post also implied that we let our relationships
with GM and other corporations cloud our perspective and get in the way of taking a public stand
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opposing proposed drilling in the Arctic National Wildlife Refuge in Alaska. But those who
know us know we do not take vocal, public stands advocating one position or the other. This

would compromise our "radical center" position. We leave outspoken advocacy to fellow
conservation groups.

Conservancy Action

We are sensitive to the concern that the Conservancy's logo not be used to mislead consumers.
To ensure that our logo is used only in appropriate cases, our Board of Governors is reviewing
the current standards and guidelines that govern if we will permit others to use our logo,
including the conditions imposed when we do permit our logo to be used. Until the review is
complete, we have temporarily suspended all new cause-related marketing partnerships.
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CONFLICT OF INTEREST POLICY
FOR OUR BOARD OF GOVERNORS

The Washington Post raised concerns about conflicts of interest, accountability and disclosure at -
the Conservancy. Specifically, the series implied that members of the Board of Governors used
their positions with the Conservancy to offload marginal, low-value lands. The series also
mischaracterized a pool of funds called the President's Discretionary Fund.

In each “conflict of interest” case cited by the Post, the involved Conservancy board member (or
his or her business) donated or offered at a reduced price either an interest in land, goods or
services. It is not unusual for members of a board of a nonprofit organization to give generous
financial support, time and expertise, and in our case, donations of ecologically significant lands.
That is, in part, why people are recruited to serve on boards. We view these donations with
gratitude. All financial transactions between members of the board and the Conservancy are
governed by conflict-of-interest and recusal policies.

All board-related conflicts of interest are fully disclosed on IRS Form 990, a form the
Conservancy and all nonprofits are required by law to file annually. That form, and the
accompanying conflict-of-interest descriptions, is available at http://nature.org.

Georgia-Pacific —
Cat Island, Louisiana

The Post examined a 9,500-acre parcel of land that the Conservancy acquired from Georgia-
Pacific for $7.5 million in 2000. The CEO of Georgia-Pacific, A.G. (Pete) Correll, is a member
of our Board of Governors.

An independent appraisal of the property was conducted prior to our purchase to establish its
fair market value. Georgia-Pacific agreed to sell the property for $1 million less than fair market
value. Mr. Correll did not participate in the actions of the Board on this acquisition.

The article describes the property by saying “much of it stripped of trees by clear-cutting.” The
parcel in question is now part of Cat Island National Wildlife Refuge. In a 2000 Congressional
hearing on the establishment of the refuge, the Chief of Refuges for the U.S. Fish and Wildlife
Service pointed out that this parcel “supports one of the highest densities of virgin bald cypress
trees in the Nation. Many of these trees are estimated to be between 500 and 1,000 years old,
and they include the nation’s largest bald cypress tree, which is 17 feet in diameter and has a
circumference of 53 feet. Overall, the forested wetlands typical of Cat Island represent one of
the most valuable and productive wildlife habitat types in the United States.”

Georgia-Pacific —
Roanoke River, North Carolina

The Post cites the Conservancy’s joint management agreement in 1994 with Georgia-Pacific as

“the Conservancy helped Georgia-Pacific manage environmental risks arising from its logging
along North Carolina’s Lower Roanoke River.” This agreement with Georgia-Pacific set aside
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21,000 acres of Georgia-Pacific-owned land in the Lower Roanoke River landscape. Under
terms of that agreement, two biologically significant areas exceeding 6,000 acres were
permanently placed off limits to logging. The rest could be logged selectively by helicopter but
only with the joint approval of Georgia-Pacific and the Conservancy. Since that agreement, no
logging has occurred except on three demonstration plots totaling fewer than 40 acres where
logging preceded the 1994 agreement. When the paper company approached the Conservancy to
change the easement to make logging easier, we declined. On January 21, 2003, all 21,000 acres
were donated by Georgia-Pacific to the Conservancy’s North Carolina chapter.

Orvis Services Company —
Jefferson County, Florida

The Post mentions the Conservancy’s purchase of an easement from The Orvis Services
Company. Orvis owns a 1,622-acre property in Jefferson County, Florida. This property
contains important habitat for the imperiled red-cockaded woodpecker, a species that the
Conservancy has targeted for conservation action throughout its range. The Conservancy’s Red
Hill Conservation Area plan identified these lands as a high protection priority, both because of
the high quality of the habitat and increasing fragmentation of the surrounding landscape. An
outside appraisal placed a fair market value on a conservation easement for the property at
approximately $1.3 million. Orvis agreed to sell the Conservancy a conservation easement for
50 percent of the fair market value, or $649,000. The Conservancy’s Florida chapter then
acquired the easement.

Composition of the Board of Governors

In the Post's quest to portray our Board of Governors as unduly influenced by Fortune 500
companies, the series overlooked a number of well-known scientists and others from academia
who serve on the Board. They include John Fitzpatrick of Cornell University, Joy Zedler of the
University of Wisconsin, Joel Cohen of The Rockefeller and Columbia Universities, Fran James
of Florida State University and Bill Murdoch of the University of California. Esteemed
biologists such as E.O. Wilson of Harvard and Dan Simberloff of the University of Tennessee

have also served on the Conservancy's Board in the past. Of the corporate leaders who do serve
~ on the Board, they serve enthusiastically as individuals, not as representatives of their particular
businesses.

Conservancy Action

The Conservancy has in place a conflict-of-interest policy that covers insiders such as Board of
Governors, chapter trustees and staff, and the circumstances under which they must recuse
themselves from decision-making. At its June 2003 board meeting, the Conservancy is
conducting a thorough review of its existing conflict-of-interest policies affecting members of
the Board of Governors, trustees and staff.
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COMPATIBLE DEVELOPMENT
AND RESOURCE EXTRACTION ACTIVITIES

We are committed to seeking innovative conservation strategies that are aligned with our values.
No one organization, or even a combination of all conservation organizations, has the financial
resources to simply buy up all the world's most important wildlife habitat and fragile landscapes.
Instead, we must find ways to work with private and public landowners and local communities to
balance biodiversity conservation and sustainable, ecologically compatible economic
development. Over the years, we have launched ventures ranging from sustainable logging to
ecotourism. Of these many innovative experiments — often the first of their kind — some have
succeeded; others have not. Such is the nature of innovation.

The Post series alleged that the Conservancy engages in resource extraction activities on
ecologically sensitive lands at the risk of the species we seek to protect. The Conservancy is
committed at every level of our organization to putting biodiversity protection first, while
exploring innovative ways to achieve conservation goals.

The Post mis-states that "the Conservancy is best known for acquiring tracts of wilderness." But
protecting wilderness is nof our mission. Wilderness, as defined by the Wilderness Act of 1964,
is "recognized as an area where the earth and its community of life are untrammeled by man,
where man himself is a visitor who does not remain." Some places we do protect for their core,
pristine and often wilderness values. But we also look to the larger landscape and the ability of
this landscape to buffer core natural areas and to sustain communities of people.

Most of the landscapes in which we work are "working landscapes;" they have hosted logging,
grazing and farming for generations. We and our partners have found compatible development
to be a valuable conservation tool in these landscapes when used effectively. Some of our
innovative efforts, however, have failed. We acknowledge our mistakes and have tried to learn
from them, adapting and changing course when necessary. Of all the thousands of projects that
have proven successful for the Conservancy, the Post not surprisingly chose to focus on three
projects that appear problematic and questionable at face value.

Texas City Prairie Preserve, Texas

Attwater’s prairie chickens are on the brink of extinction due to the loss of their habitat, a small
remnant of which is the Conservancy’s Texas City Prairie Preserve, near Galveston. The natural
life span of this bird is only about four years. Attwater’s prairie chicken populations have
fluctuated greatly in the past few years, always gradually diminishing; their existence is
precarious.

Oil and gas were produced at the Texas City site for some 50 years before the Conservancy
created a preserve there. Since this site was donated to us, we have substantially improved the
habitat, including control of invasive species that had degraded the bird's habitat. Our
production of natural gas on the preserve began only after a review by the U.S. Fish and
Wildlife Service that included their recommendations on preventing adverse impacts to the
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Attwater's prairie chicken. Those recommendations were made contractual requirements in
our drilling agreements with private contractors.

Our staff and independent scientists have confirmed that the protection of the Attwater’s

prairie chicken has not been compromised by our decisions regarding oil and gas activity.

Small remnant populations such as this one eventually disappear because they are simply not
large enough to cope with the vagaries of their genes (which are inbred), their demography (it

is typical for numbers to fluctuate widely) and their environment (which is subject to
devastating hurricane damage). We regard the Texas City Prairie Preserve as a temporary home
for the prairie chickens, until they can be reintroduced to a larger, more suitable habitat.

The only remaining large areas of prairie chicken habitat are on privately owned lands, and
convincing landowners to cooperate with a reintroduction will depend on demonstrating that the
needs of the Attwater's prairie chicken can be compatible with cattle ranching and oil and gas
extraction, as is being done at Texas City. The scientist cited by the Post, Dr. Stanley Temple,
supports continuation of oil and gas activity at the preserve, provided the funds are allocated
exclusively to the management of the site and to the protection of prairie chickens at other sites.
This is the course we are pursuing. The funds raised by natural gas recovery at the preserve

represent the only significant private funds supporting Attwater’s prairie chicken recovery
efforts.

In fact, Dr. Temple believes the Post distorted his conclusions and the tenor of the report he
issued about the Texas City prairie chickens. In a letter to the Post following publication of the -
series, Dr. Temple wrote: "Over my career as a professional conservation biologist, I have
developed a keen sense of when I am being used by a reporter who is writing a hatchet job with
selected quotes that bolster a preconceived story-line while ignoring my main conclusions.... The
management of the prairie chicken population at the Texas City Preserve is at best a holding
action, maintaining the birds under challenging conditions until the Conservancy can eventually
reintroduce the birds to a larger area of suitable habitat elsewhere within their former range.
That's the Conservancy's long-range plan, and it's a good one that I endorsed wholeheartedly."

Texas City offers only a tiny pocket of habitat for the prairie chickens surrounded by heavy
industry, with little opportunity for expansion of the preserve. The Conservancy has, therefore,
looked for additional habitat for the birds — working with private landowners in‘an area known as
the Refugio/Goliad Prairie in South Texas. The potential habitat there is on private land and will
require intensive restoration before it is suitable for the release of captive-bred birds.

Discussions are under way with interested private landowners to initiate habitat restoration
efforts.

There is no way to know with certainty whether activity to retrofit a gas pipeline at Texas City

Prairie Preserve in 1999 contributed to the deaths of 17 captive-bred Attwater’s prairie chickens

that were released on the preserve. However, only seven of these birds actually were released in
November.

According to records from the U.S. Fish and Wildlife Service, 10 juvenile Attwater’s prairie
chickens were released on the preserve on Sept. 13, 1999. All but one of those birds died within
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30 days, and the final bird had died by 180 days after release. July and August are considered
optimal times to release this species into the wild, yet factors such as weather (a severe drought
that year made natural food scarce), the presence of predators and the number of birds released
all effect the survival rates of the birds. An additional release of seven captive-bred birds took
place on Nov. 3, 1999, also without any of those birds surviving.

It is interesting to note that in that same year, 47 birds were released in August at the Attwater
Prairie Chicken National Wildlife Refuge, with only three of those birds surviving to May 1.
In 1998, before the Conservancy commenced its drilling operations at the preserve, none of the
Attwater prairie chickens released on the preserve survived.

It should be recognized that oil and gas extraction have been going on at this site for at least 50
years, with far fewer restrictions in place than the Conservancy’s drilling operation. As Dr.
Temple said in his report, “... the birds have persisted there even when the property was

managed by previous profit-seeking owners not nearly as sensitive to the needs of the birds as
TNC has been.

At Texas City, we believed we were extracting natural gas from a reservoir in which the
Conservancy was the only leaseholder. We later learned that this reservoir was situated
differently than we first believed, and that revenues should have been assigned in part to the
Conservancy and in part to other leaseholders. When this issue was brought to the attention of
our president, he took immediate steps to rectify the situation and settled with the other
leaseholders for $10 million. No donor funds were used in the settlement; the settlement is
funded by the oil and gas revenue and by insurance. '

We readily admit we made mistakes at Texas City. We relied heavily on the advice of an
advisor, as our expertise is in conservation, not oil and gas exploration. It was uncharted
territory for us. We also miscalculated the public perception of our well-intentioned actions at
the preserve: Things looked worse than they were, given the complexities of the birds' chances
of survival and the drilling operations.

Virginia Coast Reserve, Virginia

The Virginia Eastern Shore is one of the largest intact, undeveloped coastal landscapes
remaining on the Atlantic seaboard, due largely to more than 30 years of innovative and steadfast
conservation efforts by the Conservancy and our many partners and supporters. We have
engaged dozens of partners in our efforts: towns and local communities, farmers, fishermen,
nonprofit organizations, universities, foundations and companies. To protect such a vast system,
encompassing 14 barrier islands and mainland-side marshes, creeks, fields and forests, we have
experimented with many economic development projects designed to address a daunting
challenge: How to help communities create much-needed economic opportunity while protecting
the ecosystem and critical habitat for migratory birds and other creatures.

Since February 2002, the Conservancy has been updating its conservation plan for the entire
Virginia Eastern Shore based on Conservation by Design, the Conservancy's strategy for guiding
conservation results everywhere we work. The resulting action plan includes more than 30
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strategies designed to increase the Conservancy’s effectiveness. These strategies are intended to
enhance both operations and conservation — from positioning the program on more sustainable
economic footing, to protecting more bayside habitats, to addressing the complex needs of
migratory birds and marine animals.

As we have forthrightly admitted long before the Post series was published, we have made some
mistakes at the Virginia Coast Reserve. Because it was a model project for us, one from which
all of the Conservancy would learn and emulate, we were perhaps too eager to demonstrate
success there and so were not as objective as we should have been. It was the only Conservancy
program allowed to operate outside the state chapter structure, and as result we allowed this
situation to persist too long without taking corrective measures. We also let foundering projects
such as the Virginia Eastern Shore Corporation (VESC) continue without addressing their
problems and failures. It's not that we should have avoided experimentation; we launched these
efforts in good faith to accomplish conservation objectives. But we should have been more
circumspect in assessing our work and halting work that was not yielding good results.

When Steve McCormick became president in 2001, he initiated a thorough overhaul of the
Virginia Coast Reserve, part of a wider organizational change effort aimed at correcting
deficiencies and improving the way the Conservancy worked. The management of the Virginia
Coast Reserve was brought under the Virginia chapter oversight. And after a programmatic
analysis and internal audit, we began to develop new management plans and to reduce the
reserve's debt.

The Post cited the Conservancy's "liabilities of $24 million" as a result of VESC. In reality, $18
million of the Conservancy's investment was in land on the Eastern Shore; that debt has been
reduced to $4 million over the past two years through the sale of seaside farms whose
development potential has been restricted through conservation easements. Between $3.5
million and $5 million was the investment lost on operations and the Cobb Island Station
venture. An independent report by the Corporation for Enterprise Development, requested by
the Conservancy, explains the failure of the VESC and lessons learned. The report is available
online at: http://www.cfed.org/sustainable economies/econDev/VESC_full report.pdf.

Conservancy Action

We have suspended any new resource extraction activities on Conservancy lands pending an in-
depth review to ensure that these activities are fully compatible with the needs of rare and
threatened species and do not jeopardize the conservation values we are dedicated to protecting.

In addition, we began acting on the mistakes at Texas City and the Virginia Coast Reserve before
the Post began looking into these projects. At Texas City, we are implementing the
recommendations of a scientific review conducted by Dr. Stanley Temple. At the Virginia Coast
Reserve, we are following the findings of an internal audit conducted in 2002. In both places, we
have new leadership in place, with new management plans evolving.
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CONSERVATION BUYER PROJECTS

The Post series' portrayal of the important and well-recognized role of conservation easements

(and conservation buyer projects in particular) in saving critical habitat was fundamentally
inaccurate and flawed.

A conservation easement is an agreement between a landowner and a private or public
organization in which the landowner agrees to sell or donate certain rights associated with his or
her property — often the right to subdivide and develop — and the organization agrees to hold
those rights in trust. There restrictions are legally binding in perpetuity. Because use is
restricted, land subject to a conservation easement is worth less on the market than comparable
unrestricted and developable parcels. Land trusts around the country rely on thls mechanism as
an effective, efficient way of protecting open space and natural areas.

In recent years, the Conservancy has bought land in critical conservation areas (including land
that buffers and surrounds core natural areas), placed conservation easements on the land, and
then resold the restricted property. We refer to this as a "conservation buyer" project. It was
misleading of the Post to suggest that the Conservancy sells these properties "at a loss." In every
case, we retain valuable development rights that have been established over two decades of case
law as having real value. In every case, the purchasers of these properties gave up valuable
rights to subdivide or otherwise develop the lands in perpetuity.

There are generally four types of conservation buyer transactions.

o In the first transaction, the Conservancy purchases a property and places a conservation
easement on it. The conservation buyer pays a price over and above the value of the
restricted land (typically the same price the Conservancy paid for the property before the
easement was imposed), allowing the Conservancy to recover its entire project costs.
The conservation buyer, under the tax law, may then take a charitable tax deduction for
the difference between the appraised value of the easement-restricted property and the
amount the conservation buyer paid to the Conservancy.

e In the second type of transaction, the Conservancy purchases a property, places a
conservation easement on it, and resells the land to a conservation buyer at a lower fair
market value reflecting the restrictions of the easement. The fair market value of the
property is lower because the property is now worth less due to the permanent, restrictive
conservation easement placed on the property by the Conservancy. The Conservancy
then raises private funds from other sources to cover the remainder of the cost of the
original transaction.

o In the third type of transaction, as in the example above, the Conservancy purchases a
property, places a conservation easement on it and resells the land to a conservation
buyer at a lower fair market value (again, reflecting the reduction in the fair market value
due to the placement of the conservation easement on the property). In this third type of
transaction, the conservation buyer makes a tax-deductible charitable donation to the
Conservancy in the amount of the difference between the Conservancy’s cost and the
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conservation buyer’s purchase price. Donations such as these enable the Conservancy to

facilitate land conservation by private landowners without spending government or
donated funds.

¢ In the fourth type of transaction, the Conservancy purchases a property and sells the
property to the buyer for full fair market value. As a condition of the sale, the buyer
grants to the Conservancy a nominal (but legally enforceable) option to buy back a
conservation easement over the property. At a later point in time the buyer either donates
the conservation easement to the Conservancy, or in the alternative, the Conservancy
exercises its right to buy the conservation easement. ’

All these methods have the same conservation impact — reducing the development threat forever
— and the same tax impact, allowing an individual or individuals to take a tax deduction for -
permanently reducing the value of the land in order to protect important natural values. In every
case, the value of the land before and after the restriction is established by professional, -
independent appraisals. ’

As it became clear there would be questions about the mechanics of conservation buyer
transactions, the Conservancy asked a leading charitable giving tax advisor and attorney to
review the various ways these transactions are structured. His analysis concluded that under tax
law, the buyer in these cases is entitled to a federal income tax deduction. To review his
analysis, go to http://nature.org/pressroom.

For all conservation buyer projects, the Conservancy obtains independent documentation of
land values and the impact on those values of the permanent restrictions on development
imposed by those easements. In any event, under tax law, the buyer is required to support
any tax deduction with an appraisal as well.

Conservation buyer projects are only a small part of our habitat conservation activities. Since
1990, the Conservancy has completed more than 15,500 conservation land transactions — direct
purchases, easements and others. Of those, 270 parcels of land were sold to conservation buyers;
approximately 20 involved trustees or staff.

The Post series also repeatedly mischaracterizes the lands involved in conservation buyer
transactions. On Martha's Vineyard, for example, the land sold to a conservation buyer has been
farmed since the 1700s; it is not "pristine beach and grasslands." In fact, there are no beachfront
lots. For our conservation efforts, which aim to restore grasslands long since lost to the plow,
the conservation buyer parcels are buffer land — land surrounding the core areas we intend to
restore to a natural, native grassland. The series overlooks our motivation for engaging in these
transactions in the first place: These lands are not environmentally sensitive, but they buffer
places that are.

Martha’s Vineyard, Massachusetts

In July of 2001, The Nature Conservancy purchased one of the largest unprotected pieces of
open space on Martha's Vineyard — the 210-acre Herring Creek Farm. The project enables the
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Conservancy and its partners to restore the globally rare sandplain grassland habitat that is
characteristic of Martha’s Vineyard, and to prevent a 33-lot subdivision originally approved
for the property. Because land on Martha's Vineyard is some of the most expensive and coveted

real estate in the country, we needed to work with buyers having significant resources to protect
this land.

The Herring Creek Farm property originally was of interest to the Conservancy because of its
close proximity to Katama airfield. (Katama is an excellent example of existing sandplain
grasslands, and we have an agreement to manage the land of this grass-strip airfield.) By
restoring the farm fields of Herring Creek Farm to their native condition, the Conservancy is
expanding this rare habitat to create a better functioning, less fragmented ecosystem. This is
especially beneficial to animals that require large spaces to forage and reproduce, like the
northern harrier, a species of hawk. Once restored, the grassland and beachfront habitats at
Herring Creek Farm will support rare local bird species like the grasshopper sparrow and
short-eared owl as well as rare native plants such as the Nantucket shadbush and bushy
rockrose; 102 acres are permanently protected from development.

This approach meant limited new development, but not on “pristine beach and grasslands.”
Rather, the conservation easement prohibits any beachfront development, and no more than
six new homes may be constructed on former farm pasture and previously cleared land
nearby (significantly less than the approved 33). None of the new home development may
occur on actual sandplain grasslands, as inferred by the Post article.

The Conservation Commission of Edgartown and the Conservancy jointly hold the conservation
restrictions that apply to all current and future owners on the land. As a result of the
conservation restrictions, the number of new houses to be built on the land is limited to six, none
of which are sited in the sensitive restoration area. Currently, one new home is actively under
construction.

An editorial in the Vineyard Gazette reveals local opinion: "The [Herring Creek] farm sale
agreement brings peace and an important close to more than a decade of political warfare and
lawsuits between developers and conservationists over this sensitive farmland...." The editors
went on to recognize the Conservancy and "its critical conservation buyers" for their "supremely
important role in the agreement and in the future conservation stewardship of this treasured piece
of the Vineyard."

Shelter Island, New York

The Conservancy’s Mashomack Preserve on Shelter Island, off the east end of Long Island, New
York, is a natural area of 2,039 acres that encompasses several diverse habitats necessary for the
survival of many species of plants and animals, including sensitive neotropical migratory
songbirds and four rare plants.

The 9.38-acre Thompson Hill property is adjacent to the Mashomack Preserve. The property
contains bluff frontage and shoreline; steep slopes run down to a pristine creek and tidal marsh
that are part of the preserve. This tidal marsh is habitat for several species listed as threatened by
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the state. Conservancy scientists determined that while it was not necessarily important to own
the Thompson Hill property as part of the preserve, it was important to protect the hillside from

development to prevent runoff that would adversely affect the salt marsh and other natural
resources.

In the 1990s, when the owners of the property expressed serious interest in selling the property,
the local chapter of the Conservancy did not have resources necessary to purchase the Thompson
Hill property outright, so the Conservancy was pleased when the owners agreed to work with the
organization to find a conservation buyer who would agree to forego intense development. The
Conservancy found two conservation-minded couples who were interested in buying the
property from the original owner. (The property was also listed with a local realtor.) After both
couples learned of the very restrictive conservation easement, only the ultimate purchaser
remained interested. The Conservancy bought the property for $2.1 million and placed an
easement on it. Independent appraisals calculated the value of the property with the easement to
be $500,000. The Conservancy then sold the easement-restricted property for its appraised value
of $500,000. The buyers were a husband and wife: The husband was a former trustee of our
South Fork/Shelter Island chapter and his wife is a current trustee of the Mashomack Advisory
Board, as she was when the transaction took place. The new owners made a contribution of $1.6

million to the Conservancy that allowed the Conservancy to reinvest its resources in priority
protection projects elsewhere.

As a result of this transaction, the Conservancy was able to safeguard the long-term heath of our
Mashomack Preserve and the important ecological features of the Thompson Hill property by
reducing the number of buildable lots from four to one. The new owners received a tax
deduction for their cash contribution, and the Conservancy — and the public — are assured that
environmentally important permanent restrictions are in place limiting the owners’ rights and the
rights of future owners to develop this property.

Garrard County, Kentucky

The Conservancy has preserved some 2,000 acres in the Kentucky River Palisades of Garrard
County. The palisades, majestic limestone cliffs rising out of the river, are part of a landscape
that harbors more rare plants than any other place in the Bluegrass Region. Farmland adjacent to
the Conservancy’s preserves came on the market in 2000. Although no rare species existed on
the farmland, the lands were nonetheless ecologically significant and valuable as a buffer
between core preserves and areas of more intense land use. More, the owner had indicated he
planned to develop the property with a large number of mobile homes.

To find buyers for this farmland, the Conservancy advertised its conservation buyer projects
in the Kentucky chapter newsletter and consulted its database of more than 100 conservation-
minded people who had expressed an interest in purchasing land, should the opportunity arise.
Lisa Estridge was among this group, as she had first contacted the Conservancy in 1998 about
buying an unrelated property. The Conservancy contacted Ms. Estridge to determine whether
she was interested in the farm property. We also showed the same property to more than 10

other potential buyers. Ms. Estridge made the first offer to purchase a 146-acre portion of this
farmland.
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The Conservancy learned shortly before closing that Ms. Estridge’s father, Philip Reed, Jr., a
trustee of the Conservancy’s New Jersey chapter, would actually be purchasing the 146-acre
tract. Mr. Reed purchased the property subject to conservation use restrictions and paid
restricted use fair market value for the property as determined through an independent
appraisal. Mr. Reed made a subsequent contribution to the Conservancy that exceeded the
difference between the restricted use value of the land and the Conservancy’s purchase price.

Ken and Vicki Brooks purchased a 54-acre portion of the property subject to conservation
use restrictions. This parcel was shown to more than 10 other potential buyers before the
Brookses made an offer. They paid the restricted use fair market value of the property as
determined through an independent appraisal. The Brookses also made a charitable
contribution to the Conservancy that covered a substantial portion of the difference between
the restricted use value of the land and the Conservancy’s purchase price.

Northern Lake Huron, Michigan

The Northern Lake Huron shoreline was identified through the Conservancy’s ecoregional
planning process as a priority for protection. The U.S. Environmental Protection Agency and
Environment Canada also identified this shoreline as a critical Shoreline Biodiversity
Investment Area in a joint 1996 report. Thirteen species that are listed as threatened or
endangered rely on this habitat. More than 250 species of migratory songbirds and waterfowl
fly through this shoreline and use this habitat as a critical resting and feeding stopover site.

The property in the transaction described by the Post was slated to become a golf course and
condominium complex. Undeveloped Michigan shoreline property is valued between $300 to
more than $3,000 per waterfront foot. Without the help of conservation buyers, the
Conservancy would not have been able to protect this area. The Michigan chapter of the
Conservancy turned to a past chapter trustee for help. He said he would be the conservation
buyer of the property, sparing the chapter considerable time and cost in marketing the property.
The property was sold to him subject to conservation use restrictions for its restricted use fair
market value as determined by an independent appraisal. The buyer also made a substantial
charitable gift to the Conservancy.

Conservancy Action

The Conservancy has suspended all conservation buyer transactions pending a thorough review
of our policies and procedures for these transactions.
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EXECUTIVE COMPENSATION

The Post questioned the compensation arrangements for President and Chief Executive Officer
Steve McCormick. Although his compensation is comparable to that for CEOs of other large
charities, this became an issue because we made a mistake in reporting the details of a home loan
that was offered to Mr. McCormick as part of a compensation package when he was recruited to
lead our organization. We made mistakes in reporting accurate information regarding Mr.

McCormick’s salary to the Post. There was never any intent to mislead the Post, and we regret
the error.

Mr. McCormick’s compensation is set by the Board of Governors and is in proportion to that of
executives of similar-sized nonprofits.

The total amount of Mr. McCormick’s compensation for fiscal year 2004 (July 2003 through
June 2004) will be $360,000, plus standard Conservancy fringe benefits. This amount reflects a

voluntary 5 percent cut that he and the rest of the Executive Leadership Team took in light of the
current economic situation.

As part of a negotiated compensation package to encourage him to move from California to
Virginia, the Conservancy provided a home loan for $1.55 million with a 1-year adjustable
interest rate starting at 4.59 percent. (The rate of the loan was based on outside advice as to what
a market rate would be.) He has since refinanced the Conservancy loan with a commercial
lender and repaid the Conservancy’s loan in full.

Mr. McCormick’s total compensation for each year is listed on the Conservancy’s IRS Form

990, a form all nonprofits are required to file with the IRS. The 990 Form is available
at http://nature.org.

Conservancy Action

Until our Board of Governors takes a thorough review of our loan policies, we have temporarily
suspended any new loans to current or prospective employees.
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PRESIDENT’S DISCRETIONARY FUND

The President’s Discretionary Fund (PDF) was created in the early 1990s by former
Conservancy President and CEO, John C. Sawhill, who saw a need for a special fund to address
important organizational needs. Funding for the PDF came primarily from undesignated
bequests and other unexpected, unrestricted contributions.

Allocation of these funds was decided by the President after conferring with members of the
Board of Governors and assessment and discussion by senior management of high-priority
conservation needs. Projects that received funds through the PDF include NatureServe (the
former Natural Heritage programs), other science programs, the Conservancy’s endowment,
international programs, our Fundraising Management System software and a public education
campaign.

Steve McCormick abolished the PDF in fiscal year 2002 and replaced it with a much smaller
“Quick Strike Fund.” That fund received an initial budgeted allocation of $3.5 million. Due

to a decrease in revenues, it will likely disburse approximately $1 million to organizational
priorities this coming year.
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COMMITMENT TO SCIENCE

The Post's online sidebar about the Conservancy's science programs distorts the findings of our
External Science Review Committee and uses a personnel dispute in our Wyoming office to
create the false impression of an organization that is not committed to science.

The implication that we are moving away from our roots as a science-based organization could
not be further from the truth. Good science has always been and will remain our hallmark. We

use sound science to guide our actions, from deciding where to work, to the methods we employ
to conserve ecosystems and target species.

The online sidebar quotes extensively from the report of the Conservancy's External Science
Review Committee, which we commissioned in 2000 to ensure that our science capacity was
sufficient to meet the organization's changing needs for conservation science. We turned to
outside, independent scientists to help us evaluate our organization's science capacity and
implementation. The Post cited the report's negative comments, but none of its positive
comments. The Post selectively plucked quotes from the staff survey while skirting the far more
complex and substantive issues raised in the review. '

After the report was issued in 2001, newly appointed President Steve McCormick acted quickly
to make changes recommended in the report. These changes have been difficult in some cases,
and some good scientists left the organization as a result of the uncertainty change always brings.
To view the report of the External Science Review Committee, go to
http://www.conserveonline.org/2001/06/b/exsciencereviewweb

To address some of the erroneous and misleading points made by the Post:

¢ Publishing by Conservancy scientists is encouraged by the organization's leadership. In
the past year, the rate of publication has more than doubled. Since Steve McCormick
became president, papers written by Conservancy scientists have appeared in prestigious
journals such as Science, Nature, Ecological Applications, Bioscience and Conservation
Biology.

e There is no "thought police" at the Conservancy. Although papers submitted for
publication are reviewed by peers, there is no mechanism or policy by which anyone can
control what a Conservancy scientist says in his or her publication.

e Among the large research projects funded in FY03 is a study examining the impact of

grazing on biodiversity. We do not avoid candid assessments of contentious issues such
as this.

¢ The Conservancy is leading the way among conservation organizations in documenting
the implications of climate change for existing conservation projects. We do not avoid
this topic in our research or conservation plans.
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¢ The vast majority of Conservancy scientists and science talent and innovation is in the
field — not at our Worldwide Office in Arlington — spread throughout all 27 countries in
which we work. The dispersing of scientists in the field is a deliberate management
strategy for better connecting science to conservation work.
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LEARNING FROM THE CRITICISM

Despite our collective disappointment and frustration over the lack of balance in the Post series,
we realize that it raises some. valid questions for our organization. We have not been as sensitive
as we should have been about how things were perceived by others not familiar with our
conservation methods. We do take it seriously when someone questions our oversight,; judgment
and integrity, and we are committed to changing practices that do not live up to our mission and
values. What we should be judged by is not whether we made mistakes, but how we learn from
them and how we ensure that our most serious errors are not repeated.

More than a year ago, we began a thorough internal audit of our policies and procedures as part
of our commitment to our members to be leaders in nonprofit management. The June meeting of
the Conservancy's Board of Governors will be dedicated to a full discussion of governance issues
generally, as well as the issues outlined by the Post. Our intent is to review and where necessary
change our policies and procedures to ensure that we meet the highest standards of public
integrity and sound conservation science in all of our activities. We will be aided in that review
by a number of independent and highly regarded outside experts.

Pending the outcome of the Board review, which may extend beyond the June meeting, we have
temporarily suspended the following practices:

All new conservation buyer transactions;

All new resource extraction activities at Conservancy preserves;
All new cause-related marketing partnerships; and

Any new loans to current or prospective employees.

In addition, we began resolving problems at Texas City and the Virginia Coast Reserve before
the Post series ran. At Texas City, we are implementing the recommendations of a scientific
review conducted by Dr. Stanley Temple. In both places, we have new leadership in place, with
new management plans evolving.

We will certainly focus on the Post's specific charges. But our intent is to conduct a thoughtful
and wide-ranging review to ensure that the Conservancy's actions are in every case consistent
with our mission. We will pay close attention to how we engage and work with our Board and
chapter trustees, as well. We know any self-examination of our organization can only make us a
stronger, more resilient force for conservation.

We are proud of our record of on-the-ground results. In the past two years — the length of time of
the Post's investigation — we have protected more than 2 million acres, an area the size of
Yellowstone National Park. We believe that our record of innovation, of working with the
private sector, private landowners, government and the environmental community to achieve
science- and market-based solutions to conservation, is an important contribution to a pressing
global issue. We are especially grateful to the more than 1,500 distinguished Americans who
volunteer without pay as our trustees.
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Our work depends on the trust placed in us by our donors, members, volunteers, partners and the
public. We recognize our responsibility to earn that trust every day, through all of our actions.
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APPENDIX B

SFC LETTERS TO TNC
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July 16, 2003

Mr. Steven J. McCormick

President and Chief Executive Officer
The Nature Conservancy

4245 North Fairfax Drive

Arlington, VA 22203-1606

Dear Mr. McCormick:

The recent articles in the Washington Post regarding The Nature Conservancy (TNC)
posed serious questions about TNC'’s practices regarding land sales, purchases, and donations;
executive compensation; and corporate governance, among others. In addition, the Finance
Committee has begun its own independent review that has found additional areas of concern.
Given TNC’s varied roles as government grantee and vendor, as well as its status as a tax-exempt
organization, we, as Chairman and Ranking Member of the Finance Committee, seek answers
and information about certain of TNC’s policies and practices. We appreciate your repeated
assurances of cooperation as the Committee seeks to review TNC documents, filings,
transactions and other related material relating to the following TNC programs and practices.

1. Conservation Buyer Program

The May 29, 2003 letter to Congress from TNC has an attachment that provides a
description of TNC’s “Conservation Buyer Projects” (CBP). In it, the TNC states that since
1990, 220 parcels of land have been sold under the CBP program.

Please provide, for each CBP transaction within the last 10 years, the following: the
description and location of the relevant property; the dates of TNC’s purchase and sale of the
land; TNC’s purchase price and its sale price for the parcel of land; the terms of the easement or
other property limitation imposed on the property by TNC; the individual(s) or entity(ies) that
sold the property to TNC (including SSN or EIN); the individual(s) or entity(ies) that purchased
the property from TNC (including SSN or EIN); any relationship, past or present, of CBP buyers
or sellers with TNC or its subsidiaries or affiliates; any donations or contributions totaling at
least $1000 made by a CBP purchaser or seller to TNC or its related organizations within two
years of TNC’s sale or purchase; all appraisals of the property, including appraisals made prior
to TNC’s purchase of the land, after an easement or other restriction was imposed, and at or after
the point of sale to a CBP buyer; any analysis in the possession or control of TNC or its related
organizations regarding the tax treatment of the sale or purchase; Form 8283: “Noncash
Charitable Contributions” for both purchase and sale, where applicable; and, Form 8282 “Donee
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Information Return,” where applicable.

Please provide all information that TNC has in its control or possession regarding any
transactions with Mr. Jerry Jung, Mr. and Mrs. James Dougherty and the Wallace Family.

Please confirm that CBP is the sole program by which TNC or its related organizations
have sold to non-government entities land, interests in land, or water rights that are subject to a
conservation easement or option of conservation easement. If there are other programs by which
TNC or its related organizations has sold to non-government entities land, interests in land, or
water rights subject to a conservation easement or option of conservation easement, please
describe these programs in detail. In addition, please discuss any other programs other than CBP,

sales to government, Trade Land or purchase of easements in which TNC purchases or sells land
or interests in land.

Lastly, the Board of Governors announced on June 13, 2003 that all CBP transactions
must be “legally documented as part of the transaction.” Please explain specifically what that
means and what information will be made available to the public and the IRS.

2. Government

It is our understanding that TNC sells or exchanges land or interests in land to local, state
and federal government entities. For example, in its most recent Form 990 filing, TNC reports
$181 million in income from government sales.

Please provide a list of all land or interests in land sold or exchanged by TNC or its
related organizations since January 1, 1998 to local, state and federal government entities. This
list should include a description and location of each property; the date of TNC’s purchase and
sale; the amount TNC paid for the property (note if the seller considered the sale to be a bargain
sale and please provide a Form 8283 for any bargain sale or gift as well as the Form 8282 where
applicable); the appraised value of the property at the time of TNC’s acquisition of the property
and at the time of the sale (including proof of compliance with federal appraisal standards); the
individual or entity that sold/donated the property (include SSN/EIC); the amount for which TNC
sold the property; the amount (together with all appraisals) that TNC determined was the value of
the property for purposes of Form 990, (e.g., in Part II, line 43 TNC listed in “Statement 8" of the
2002 Form 990 line items for “Cost of Goods Sold to Govt. - Cost” and “Cost of Goods Sold to
Govt. - Gift” — (please also provide a description of what these two terms reflect); the
government entity that purchased the property; and the specific source of funding that enabled
TNC to purchase the property (for example, a charitable contribution from an individual; a
government grant/contract; grant/contract from corporation or a nonprofit organization, etc.).
Finally, for each year, please provide the total amount of income from such sales, a detailed

breakdown of expenses direct and indirect related to the sales and the amount of net profit from
the sales.
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Please provide a list including dollar amount, brief description of purpose and
identification of each grant, contract, appropriation or other financial benefit to TNC conferred
by a government agency (and program, example North American Wetlands grant awards, Forest
Legacy Grant awards) since January 1, 1998. In addition, please provide a similar listing for
grants and contracts received from or given to the National Fish and Wildlife Foundation; the
National Forest Foundation; and the National Park Foundation since January 1, 1998.

3. Trade Land

TNC has a program called “Trade Lands” that targets donations or below market sales of
land by corporations and individuals for resale by TNC. Please describe in detail this program,
including the number and value of gifts from corporations and individuals. Please list the ten
largest gifts received (by dollar value of the claimed charitable donation) per year under this
program since January 1, 1993 along with the Form 8283 and Form 8282 (where applicable). If
there is no Form 8282, please provide the total amount the property was sold for, the date it was
sold and identify the party who purchased the land.

4. Loans

A. Employee. Please list all loans provided to officers, federal and state board members
employees, donors, TNC contractors and TNC related organizations. Please provide the loan
terms (including security and value of the security), date of issue, current status, name of loan
recipient and EIN/TIN. Please provide the dates and amounts of repayment and whether there
was any forgiveness of the loan.

3

TNC provided a home loan of $1.55 million with a 1-year adjustable interest rate at 4.59
percent to Mr. McCormick. TNC states that this rate was “based on outside advice as to what a
market rate would be.” Please provide a copy of that advice. TNC states that recently Mr.
McCormick has refinanced the loan with a commercial lender. Please provide a copy of the loan
terms and contract.

B. Other Loans. TNC in its 2002 Form 990 reports the $1.55 million loan to Mr.
McCormick. TNC Form 990 also discloses $26.1 million in other loans. The return provides a
thumbnail description of these loans. Many of these loans are to for-profit entities or individuals.
Please provide a description of all loans made (or receivable) to individuals or for-profit entities
for the past ten years and include a description of any relationship between the company
(including officers and directors) or individual with TNC. This description should include the
original purpose of the loan, whether that purpose was met, the interest rate and payment
schedule when the loan was made, the security (and value) for the loan and whether there were
any changes to the terms of the loan.
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Please describe in particular all of the above loans that have a 0% interest rate and all
loans that defaulted or in which there was partial or full loan forgiveness. Please describe the
process of TNC in approving loans, how the interest rate is determined and the material that is
prepared in support of such loans.

For all loans above in A and B, where applicable, please describe how TNC and the
individual complied with Section 7872 of the Internal Revenue Code: Treatment of loans with
below-market interest rates. Please provide copies of all related TNC filings with the Internal
Revenue Service.

5. Internal Reports, Audits and Studies

Please provide the name and contact information for the lead partner for TNC external
audits since January 1, 1998. Please provide copies of all draft or final external and internal
-audits, evaluations and reviews conducted by or for TNC or its related organizations since
January 1, 1998. In particular, please provide any such material that reviews, discusses or relates
to payment of taxes (including payroll) of TNC or its related organizations, TNC or its related
organizations’ employees or contractors as well as any material that discusses the tax situation
regarding donors, sellers, buyers or other recipients.

6. Easements

Please provide a copy of the December 4*, 2002 memo cited in the Washington Post that
states:

“If you look at our revenues from last year, they’re up from the year before, mostly due to
the valuation of easements, which can be viewed as subjective and a tool we used to
inflate our income.”

Please provide all other information in TNC’s possession or control related to that
teleconference that is discussed in the December 4™ memo.

In addition, for all easements above $25,000 (as valued by the donor or purchase price)
please provide a list valuing all easements purchased by or donated to TNC since January 1,
1998, including the dollar amount of the easement, where the land was located, and the identity
of the donor or seller. Please note all easements purchased or donated that involved officials,
govemnors, or trustees of TNC or its state affiliates.

7. Board Membership and Organization

[

Please provide a current list of all officers, directors, board members of TNC (state and
national) or its related organizations. In addition, please include the current reorganization chart
and bylaws of TNC and any related organizations. Please include a list of all other for-profit and
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non-profit organizations that these individuals serve as employees, officers, directors, board
members or similar capacity.

Finally, please provide a list of all TNC (state and national) board and staff who serve on
federal and state government boards. Please note those federal and state boards that award grants
or contracts to TNC.

8. Executive Compensation

Please provide TNC’s Form 990 for the last 10 years. In addition, please provide the
minutes of the Compensation Committee or Board of Governors meetings relating to
compensation (including loans) for officials listed in Form 990 since January 1, 1998, as well as
all employment contracts for these individuals. Please provide a detailed discussion, including
value, of any deferred compensation programs that TNC or its related organizations operates for
any of its employees.

9. President’s Discretionary Fund

The Committee would like information regarding the policies and procedures with
respect to the President’s discretionary fund (and its successor the Quick Strike Fund). Please
explain how funds become part of the discretionary fund; whether there are or have ever been any
limitations on the amount of money in the discretionary fund; who can authorize the fund’s use;
and any limits on the use of the funds. In addition, please provide all yearly statements
indicating the amount of money in the fund since January 1, 1993, and an accounting of the
fund’s use since January 1, 1998, including a description of each withdrawal; for what purpose
the withdrawal was made; and the names of the recipient (please note any relationship to TNC).
Please provide the source of funding for the discretionary fund year-by-year since 1993.

10.  Major Donations/Sales/Exchanges of Land

Please provide since January 1, 1998 year-by-year the top ten donations by value
(including bargain sales) of land to the TNC or its related organizations. Please provide the
EIN/TIN of the entity or individual making the donation, the location of the land, the value of
the land at the time of the donation, as well as relevant Forms 8283 (and Form 8282 where
appropriate). Please provide the current status and use of the donated land, including whether the
land has been sold by TNC and, if so, the date and amount of TNC’s sale.
11. Valuation

The Washington Post quotes a TNC state trustee regarding charitable deductions:

“Generally, the buyer puts too much value on it [for tax purposes]. Land donators almost
always try to value their land at more than the [true] value. This is a business. We sort
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of wince and look away at some of the values buyers put on these transactions. We’re not
the IRS.” (Emphasis added).

Please provide TNC’s viewpoint on this statement.
12. Related Organizations

Please describe the activities of all TNC-related organizations cited in the most recent
Form 990 for the last five years. Please provide a copy of the Form 990 for related nonprofit
organizations and a copy of the tax return for related for-profit organizations for the past five
years. In addition, please provide for the last five years TNC’s Form 990-T and the Form 990-T
of related organizations.

i3. Travel, Conferences, Meetings and Other

The most recent Form 990 filed by TNC shows that TNC spent over $13 million dollars
on travel, conferences, conventions and meetings. Please provide a description (including dollar
amount, location, hotel) of each activity with respect to which more than $2,000 was spent on
behalf of an individual since January 1, 2002. Finally, please provide a detailed breakdown of
the $23 million dollars in “other expenses” listed in the Form 990 for 2002.

14. Transactions With Board Members

Please list all land transactions between TNC and any Trustees, Governors, or staff
(national and state) since January 1, 1998. Please provide copies of all material that was
submitted to any TNC Board (national and/or state) for determining their approval. Please also
provide any board minutes regarding these decisions. Finally, please provide the same
information for each of these land transactions as was requested for CBP transactions in #1
above.

15.  Conservation

TNC states to the Washington Post that it consulted with the U.S. Fish and Wildlife
Service regarding the drilling for gas in Texas. Please provide copies of all material related to
that consultation.
16. Litigation

Please provide the names of the parties, a brief description of the issue, the date of
settlement or court order and the amount paid by TNC or its related organizations to settle or

resolve all litigation or potential litigation since January 1, 1998. Please provide this information
only where total cash value of payments were over $50,000.
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17. Grants

The Form 990 fails to provide a list of grantees. For the last five years provide a list of
each grant, the dollar amount (as well as noncash amount), the recipient and purpose of the grant.
In addition, please note any relationship with TNC and its related organizations, board, officers,
employees, etc. Finally, provide all other information required under the instructions for Form
990 published by the IRS: “Specific Instructions for Form 990.”

18. Cash Donations

Please list the name and address of all donors — both individuals and business entities —
who provided a cash donation of $50,000 or more in any year since January 1, 1998.

Please provide the requested information by August 18, 2003. We would suggest that as -
information to separate questions is completed it should be forward without awaiting answers
and information for all questions. We recognize that some of the information requested is
sensitive and will work with TNC in ensuring protection of such identified information.

If you have any questions, please contact Mr. Dean Zerbe at (202) 224-5315 or Mr. Pat
Heck at (202) 224 4515, tax counsels for the Finance Committee.

Cordially yours, 9 c :
Charles E. Grassley {ﬁ

Max Baucus
Chairman Ranking Member
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October 27, 2004

Mr. Steven J. McCormick

President and Chief Executive Officer
The Nature Conservancy

4245 N: Fairfax Drive, Suite 100
Arlington, VA 22203

Dear Mr. McCormick:

We are writing to you in regards to our continuing review of The Nature

Conservancy (TNC). We ask for your response to the follow-up questions below:

1.

Please explain the meaning of footnote 15 to the letter dated April 15, 2004, page
14. Did TNC (or the donor) receive private letter rulings from the Internal
Revenue Service for any conservation easement modification prior to the time

that TNC adopted the new procedure? If so, attach a copy of all private letter
rulings received. Also, did TNC receive approval for a modification of a
conservation easement from a state authority that provides oversight of charitable
organizations after the new procedure was effective in 2003? Please attach a copy
of all such state approvals (including any court approvals). '

TNC’s answer to question VI.6. mentions “informal discussions with the IRS”
and “additional consultations with representatives of the National Office of the
IRS.” Generally, guidance by the IRS to individual organizations or taxpayers is
in the form of private letter rulings or nonbinding “general information letter.”
Please discuss the nature of the discussions or consultations with the IRS.

. Is the stewardship fund of TNC established for the enforcement of easements held

in an account bearing the name or other identifying feature of the easement to
which it relates, or is the fund simply one or several large funds covering all or
many of the TNC easements? Please discuss your answer.

How much money is deposited in a stewardship fund of a conservation easement?

. What formula does TNC use for providing or establishing a stewardship fund for

a conservation easement?

Which of the 75 conservation easement modifications were requested by the land
owner and which were requested by TNC?



(\) 7. Attach written reports to monitor conservation easements for the ten largest and
N the ten smallest conservation easement properties in each of Florida and
Pennsylvania since 1998.

8. You failed to answer part of question VI.16. Is the easement appropriate since
M. Milliken was encroaching on the land? How much of the driveway and fence
(and landscaping) were an encroachment on the land (discuss area of these
improvements as to the total area 1.67 acres)? Please respond.

9. Did TNC send the Committee the memorandum of March 15, 2001 from the firm
of McCutchen Doyle, described in footnote 14, page 13 of the letter dated Apl‘ll
15,2004? Ifnot, please provide it.

10. Please discuss the prior and/or existing relationship of PricewaterhouseCoopers
LLP (PwC) to TNC. Did PwC have a relationship with TNC prior to the January
31, 2001, analysis PwC prepared for TNC on executive compensation? If so,
please discuss. Did PwC in 2001 have an ongoing relationship with TNC
providing tax, accounting, consulting, or other services to TNC? If so, please
describe. What payments were made for Services rendered by PwC to TNC?

) The questions hereunder are in reference to responses submitted to the Committee by
O The Nature Conservancy in April, 2004. We again ask for your response to the
following:

11. Functionally related revenue (Question 1 of March 3, 2004, letter).

e Please provide a complete description of each of the activities listed in Tab 1,
Analysis of Income Producing Activities, to supplement your response to this
question.

12. Emissions credit arrangements.

e Provide an explanation and documentation demonstrating compliance with
TNC’s conflicts of interest policy with respect to the GM-TNC Brazil
Emissions Agreement (described in TNC’s Forms 990 for 1999 through
2001) in which Mr. Smith participated as an officer of General Motors
Corporation and its Brazilian affiliate.

¢ Did TNC seek the advice of outside counsel with respect to the tax
consequences to TNC of the emissions credits transactions, or in the case of
the GM emissions arrangement, any conflicts of interest issues?

e Please describe TNC’s position regarding the tax consequences to TNC of the
GM emissions arrangement.

e Provide a description of the AEP-TNC-Pacific Corp-BP-Bolivia emissions
arrangement relating to a Bolivian tropical forest, the 1997 Noel Kempff
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March 3, 2004

Mr. Steven J. McCormick

President and Chief Executive Officer
The Nature Conservancy

4245 North Fairfax Drive

Arlington, VA 22203-1606

Dear Mr. McCormick:

We appreciate the cooperation of The Nature Conservancy (TNC) with the
Finance Committee’s independent review of TNC’s activities, transactions and practices.
This letter is a follow up regarding certain information the Finance Committee received
from the first round of questions. Further, some questions (noted as such at the end of
this letter) relate to new issues not raised in our earlier letter dated July 16, 2003.

L. Conservation Buyer Program

1. Identify each and all of the TNC conservation buyer transactions for the ten year
period described in our letter of July 16, 2003 (whether related party buyers or
non-related buyers), that involved a charitable donation or charitable pledge made
to TNC by the purchaser within a time frame beginning 6 months prior to closing
on the land purchase from TNC and ending two years after the land purchase. For
each such transaction list the amount and date(s) of payment of the contribution or
pledge; attach a copy of the charitable pledge documentation; and attach any
paperwork associated with the charitable gift— to the extent such information
was not already provided in response to our prior letter.

2. Inresponse to question 1, above, if the information has already been provided to
us, indicate where each item may be found in such materials, including

transaction number.

3. Questions regarding the Davis Mountains, Texas property transactions:
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a.

Did Caroline Alexander (also called Forgason) make a charitable pledge
(or charitable contribution) with respect to the transaction for the 5,854
acres on or about December 22, 1997?

Why did Caroline Alexander give back to TNC the land she had purchased
two years before? Why did she give back just part of it and not all of it?
Was there anything different about the land she kept as opposed to the
land she gave back such as an improvement of the land, or a special
feature of the land retained (or given up)?

What did Caroline Alexander end up paying for the land she retained?
Was it approximately the sale price of $1,160,834?

Did Caroline Alexander pay the $5,426,632 purchase price for the 27,133
acres? If not, what did she pay?

Did Caroline Alexander pay the $2,839,717 for the charitable pledge she
made? If not, how much did she pay? When were payments made on the
pledge?

Did Caroline Alexander hold a position with TNC as a director, officer or
employee? If so, discuss her position, her term with TNC, whether she
continues to have a relationship with TNC, and, if so, in what capacity.
Attach all correspondence and other communications, including e-mail
and any memos that relate to the purchase of Davis Mountains property by
Caroline Alexander.

Please provide a copy of the January 31, 1992, opinion letter to Mike
Dennis from Steptoe & Johnson, referred to in the January 29, 1997, letter
from David Bland to Catherine W. Wilkinson of Steptoe & Johnson,
regarding charitable contribution deductions for premiums paid for real
property and donations of appreciated stock to pay the premium portion of
the purchase price.

4. Questions regarding the Shelter Island (Thompson Hill) transaction:

a.

The value of the conservation easement was appraised at $1,594,000.00 as
of October 28, 1999. When was this information conveyed to the TNC
and the Dougherty’s? :

Did the Gerard family donate part of the land that now makes up
Mashomack Preserve? If so, how much land and what percentage of the
total? What was the then value of the gift?

If yes to question b, above, describe the size nature and environmental
importance of the Mashomack Preserve. Is TNC the owner/trustee?

The memo of August 6, 1999, from the TNC counsel to Jim Dougherty
suggests that Dougherty may be required to pay interest via the charitable
pledge if the pledge is not fulfilled by a certain date. Did the Dougherty
charitable pledge that was actually made to TNC consist of a portion that
may be considered attributable to an interest element? If so, please
discuss in detail.
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e. Did any of the sellers of the Thompson Hill property take a charitable
deduction for a bargain sale of the Thompson Hill property? If so, please
discuss and attach any relevant documents.

f. State the date and the amounts actually paid and/or to be paid by the
Doughertys pursuant to the charitable pledge with TNC.

g. Did TNC market or offer for sale the Thompson Hill property to any
persons other than the Doughertys. If so, please discuss in detail. In this
regard, discuss the letter of TNC dated February 14, 2000, that stated that
there were several interested conservation buyers to the Thompson Hill
property. Were other buyers contacted about the property by TNC?
Please provide any relevant documents relating to other buyers or any
other offers.

h. If TNC did not actively market the property to potential purchasers other
than the Doughertys, why did it fail to do so? Discuss in detail.

1. Was it TNC or the Doughertys that knew of the valuation expert and
engaged his services for the appraisal of the conservation easement? Is
there documentation that confirms or supports your answer?

J-  Are there any other documents or other files in TNC’s possession relating
to conversation or correspondence that TNC had with Dougherty,
especially regarding Dougherty’s intentions to make a charitable
contribution? Does TNC disagree with Dougherty’s statements regarding
his intent that were contained in the Post article? Please provide copies of
the cancelled checks issued by Dougherty to TNC with respect to shi
transaction.

5. Lake Huron Transaction. It appears that TNC’s approach to the sale of property
to Jerrold Jung of the land located in Mackinac County, Michigan, is different
than some of the other conservation buyer transactions involving related parties.
In Shelter Island, New York; Davis Mountains, Texas; and Gerrard County,
Kentucky TNC received from each purchaser consideration from the sale and a
charitable pledge or donation that was very roughly equivalent (in the aggregate)
to the amount TNC paid for the acquisition of the property later transferred to the
conservation buyer. In the sale to Jerrold Jung, the charitable donation of
$650,000 made to TNC plus the consideration from the sale of the property of
$1,062.000 paid to TNC was considerably less than TNC’s purchase price to the
property of $2,277,730 allocated pro rata to the Jung portion of the transaction.
Please comment. If you agree there is a difference in treatment, please explain
why it was treated differently. To the best of TNC’s knowledge, did Larry
Harmon ever claim any charitable contribution deductions with respect to either
the Shillingburg or the Chi-Mac tracts? If so, what amounts and on what basis?
What was the total charitable contribution deduction claimed by Jung relating to
the acquisition of the property from, and grant of conservation easement to, TNC
(individually or through the trust), and describe whether it was cash or property?
Please confirm that Shillingburg did not claim a charitable contribution deduction
with respect to his sale of property to TNC, despite TNC’s letter to Shillingburg
saying it was a bargain sale and providing a blank Form 8283. Please confirm
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II.

10.

11.

that to the best of TNC’s knowledge, Chi-Mac claimed a charitable contribution
deduction of $98,700, the amount reported on the Form 8283.

Please provide a copy of the resolution or other written action dated June 13,
2003, supporting the Board of Governors decision that “all charitable gifts
associated with a conservation buyer transaction must be legally documented as
part of the transaction.”

Please provide a schedule including the following information regarding CBP
sales by TNC for each of TNC’s 5 most recent fiscal years: aggregate sales
proceeds for CBP sales closed during the year; aggregate charitable contributions
received and pledged with respect to CBP sales closed during that year; aggregate
of sales proceeds, charitable contributions, and pledges with respect to CBP sales
closed during the year; aggregate FMV of conservation easements and
conservation restrictions placed on CBP property sales closed during the year.

Please provide a list of lawyers, accountants, and other outside counsel who have
provided tax opinions or other tax advice to TNC with respect to the tax
consequences to TNC or other parties to TNC’s CBP transactions (whether with
respect to actual or hypothetical transactions); please provide a copy of such
opinions and written advice.

Has TNC ever entered into agreements with buyers of conservation buyer
program properties that TNC will indemnify or reimburse the buyer for lost tax
benefits from the loss or reduction of the charitable contribution deduction
claimed by the buyer?

Martha’s Vineyard transaction: Please provide a narrative description of the
Martha’s Vineyard transaction, addressing all material aspects of the acquisition
and disposition of the properties by TNC and the charitable deductions claimed
with respect to these properties. In your narrative, identify all parties to the
transaction, and describe their respective roles in the transaction. Also, identify
and describe each material transactional document (e.g., purchase agreements, the
tax indemnification agreement dated June 29, 2001, between TNC and HCAC).
Further, discuss the Washington Post’s description of the transaction in its May 6,
2003, article, and explain whether you agree or disagree with the Post’s
description of the transaction in that article.

Please provide the names and complete mailing addresses (most recent in your
files) for each of the approximately 170 conservation buyers’ program buyers for
whom you previously provided documentation to the Senate Finance Committee.

Government— Transactions Regarding Land Sales
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1.

The TNC response to question 2 (of the July 16, 2003 letter) contains a summary
of government transfers of $500,000 or over which is supported by the more
detailed list. What was the price paid by the government for each land transaction
listed? Is the total of the “Land Cost Recovery” and the “Other Cost Recovery”
columns under the “"SALE” heading equal to the purchase price paid by the
government?

With respect to the summary list described in the preceding question, identify and
itemize the costs, in summary form, that make up the “Other Costs” column under
the “PURCHASE” column. We are requesting a description of the costs
generally, not a numerical calculation of each line item. Include in your answer a
discussion of whether these costs consist only of tax basis costs (closing costs and
land improvement costs) or also include annual maintenance costs such as taxes,
insurance, maintenance, non capital improvements, and the like. Confirm that
your answer is equally applicable to the “Other Costs of Acquisition and
Disposition” column of the detailed Government Transfers list (not the Summary)
provided in answer to question 2 of the July 16, 2003 letter.

Discuss generally whether TNC makes a profit on some of the land sale
transactions with governments. For example, line item 35 on your summary list
would seem to indicate that TNC made a profit of over $1,300,000 on the sale.
Discuss that transaction in detail including the appraised value of land at the time
of acquisition of $7,100,000 (being greater than the sale amount). Are there other
transactions like this one, including state and local transactions as well as federal
transactions of any size? If so, itemize each transaction providing the information
previously requested for this question by the Committee.

Provide a new summary list adding to and modifying the existing list you
provided. Modify the list to indicate under one column the purchase price paid by
the government for the property. Also, on that same list, and consistent with your
answer to question 2, above, provide detail of costs under the “Other Costs”
column, separating tax basis costs from other types of costs, if applicable.

Based on your narrative answer to question II. 2 above, we understand that the
amounts appearing under the “Amount Donated to Government” column are
being reported in cost of goods sold. Is our understanding correct? Also indicate
how the “Amount Donated” column was treated for financial statement purposes.

It is our understanding that the information provided on your lists in response to
question 2 regarding land transfers to the government over $500,000 represents
only Federal transactions as so limited. We assume that amounts reported on
Form 990, Part VII, line 93c also consists of other categories such as Federal
transfers under $500,000, state and local transfers, Indian tribal government
transfers, or foreign government transfers. Please confirm this understanding and
discuss. Provide a breakdown of amounts reported on line 93¢ for each of the
categories; Federal transfers under $500,000, state and local transfers, Indian

89



The Nature Conservancy

tribal government transfers, or foreign government transfers; for the three most
recent 990s by TNC filed with the IRS and related cost of sales information.

7. Provide detailed information and numbers on the following transactions using
exactly the same format as provided in your response to question 2 of our prior
letter dated July 16, 2003, the detailed list titled “Government Transfers The
Nature Conservancy — All Interests in Land Sold, Donated, or Exchanged from
July 1, 1997 to June 30, 2002 to Federal Government Agencies $500,000 or
Over.”

a. The 100 largest property dispositions (based on FMV of property
transferred) by TNC of properties that were transferred to State and local
governments (of the 7039 transactions reported on the schedules TNC has
already provided).

b. If the following are not included in your response to the preceding
question, provide similar information pertaining to Virginia Coast

T3 Reserve, VA (Nos. 416-420); Virginia Eastern Shore Megasite, VA (Nos.

’ 421-423); Herring Creek Farms, MA (Nos. 604-607); Mashomack (Shelter
Island), NY (Nos. 1027-28); Kentucky River Palisades, KY (Nos. 3617-
3623); and Davis Mountains, TX (No. 5856). Is there any connection
between the last four items and the conservation buyer transactions —
related parties detailed in your answer to question 1 of the July 16, 2003
letter? If so, please discuss.

8. Provide aggregate information in the same format requested for the preceding
question and a narrative summary of the project for each of the following projects
¥ listed in the sales to State and local governments: Big Cypress National Preserve,
ToJ l FL (Nos. 1465-1608); Big Cypress Preserve, FL (Nos. 1609-1638); Big Pine Key,
FL (Nos. 1645-1816); Wisconsin Scientific and Natural Area Dedication, W1
!P}L (Nos. 4582-4757); Lower Ozark Reserve Megasite, MO (Nos. 5263-5336). In
addition, please provide all information in TNC’s control or possession dealing
with Big Cypress National Preserve and Big Cypress Preserve.

9. Why are land recoveries less than acquisition and transaction costs in so many
cases, resulting in book losses from sales? Is there a potential concern that TNC
paid too much for the land (e.g., from a related party) and couldn’t recover the
cost from the government?

10. Regarding the schedules previously provided for sales by TNC to Federal
agencies (over $500,000), please provide a description of each of the column
headings in the Federal agency sale schedule.

11. How does TNC identify properties for sale to governments? Does the process

differ depending upon whether the buyer is the Federal or a State/local
government?
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12.

13.

14.

15.

How does TNC identify government buyers for these properties? Are the
identities of the government buyers generally known before TNC acquires the
properties?

Is TNC provided Federal (including Fish and Wildlife Foundation), state or local
government grants that are earmarked to acquire properties that are later sold to
Federal, state or local governments?

Describe TNC’s charitable mission in selling large tracts of land to government
agencies. Include in your answer a discussion of whether the mission varies
depending on whether the government is Federal, state or local government.
Estimate the percentage of the land being sold that consists of property that may
be described as serving a significant environmental or biodiversity purpose.
Include in your discussion whether for each land transaction TNC has prepared a
written report establishing such purpose. Indicate what portion of the government
land sales consists of government requests prior to TNC’s acquisition of the land,
and what portion consists of property transfers not originally requested by the
recipient government agency prior to the TNC acquisition. Do any of the
transactions involve land that has primarily a recreational purpose? If so, do you
consider that purpose coming within TNC’s exempt purpose or activity?

Please provide a list of lawyers, accountants and other outside counsel who have
provided tax opinions or other tax advise to TNC with respect to the tax
consequences to TNC or other parties to government land sale program
transactions (whether with respect to actual or hypothetical transactions); please
provide a copy of such opinions or written advice.

Trade Land

Has TNC ever entered into agreements with donors of trade land properties that
provided TNC will indemnify or reimburse the donor for lost tax benefits from
the loss or reduction of the charitable contribution deduction claimed by the
donor? If so, please provide a copy of each such agreement.

Why was revenue from the sale of trade lands reported on the 2001 Form 990,
Part VII, line 93d, but no revenue was reported for sale of trade lands on that
same line for Form 990 for 1996 through 2000.

Please provide a list of lawyers, accountants and other outside counsel who have
provided tax opinions or other tax advice to TNC with respect to the tax
consequences to TNC or other parties to trade land program transactions (whether
with respect to actual or hypothetical transactions); please provide a copy of such
opinions or written advice.

Loans
Internal Reports, Audits, and Studies
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Easements

. State the number of conservation easements held by your organization as of

December 31, 2003. As of December 31, 1993.

. Is there on file with your organization a copy of each deed or other legal

document that grants or establishes the conservation easement granted in favor of
TNC? If so, describe how they are maintained. For example, is there a central
file or are the files held in local offices? Are there any properties for which a
copy of the conservation easement deed is missing or not immediately available to
TNC? If so, state how many.

. State in detail your practices, policies, and procedures for monitoring landowner

compliance with the terms of an easement granted to TNC. Include in your
answer how frequently you inspect the property or contact the landowner. Does
your policy on monitoring the easement vary with respect to the size of the
property subject to easement or the importance of the easement for conservation
of the environment? Attach copies of TNC reports to monitor conservation
easements for the ten largest and the ten smallest conservation easement
properties in each of Ohio and California since 1998.

. State how often TNC has engaged in litigation to enforce a conservation easement

granted to it over the past ten years. For each such instance, describe the
litigation briefly and discuss the outcome of such litigation.

. Does TNC have a written policy or a general rule of thumb (written or unwritten)

regarding when it will engage in litigation to enforce a conservation easement
granted to it? If so, please attach a copy of the written policy, or describe any
unwritten policy.

. Explain the practices, policies, and procedures of TNC for granting a modification

or amendment of a conservation easement held by or for the benefit of TNC? If
there is a written policy, please attach a copy.

. The easement modification chart submitted December 11, 2003, suggests that a

number of conservation easement amendments or modifications would appear to
benefit the landowner. Please describe in detail the easement adjustments
provided for items 3, 4, 5, 6, 7, 8, 13, 14, 19, 20, 21, 26, 28, 29, 39, 44, 51, 56, 60,
61, 64, 65, 67, 70, and 74 of such chart. Discuss how TNC views such
modifications as either benefiting or not benefiting the landowner. For each item,
attach a copy of the easement before amendment and a copy of the easement after
amendment, and provide a narrative discussion of the changes made.

. Does TNC monitor and record changes in ownership of property subject to

conservation easements granted in favor of TNC? If so, does TNC contact the
new owner by letter or otherwise and impress upon such owner the obligations
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10.

11.

12.

13.

14.

15.

under the conservation easement? Please attach a copy of (a) any recorded effort
to track such changes in ownership, and (b) any notice to new owners regarding
easement obligations.

Please respond to assertions or concerns regarding conservation easements as
follows: (i) How many easements has TNC written off as unenforceable or of
little value? (ii) Please provide a list of any such write-offs including the name of
the owner of the property subject to the easement and the location of the
property. (iii) Does TNC fail to enforce easements where it is aware of violations
because of the cost of litigation relative to the worth of the easement in question?
Please discuss your answer. (iv) Is TNC concerned that over time, with change in
ownership, new owners not having conservation goals may violate easements in
large numbers? Please discuss. (v) How does TNC defend its conservation
easements on small tracts (from less than one acre to up to 2 or 3 acres) where
monitoring and enforcement of easements is more difficult economically? Please
discuss.

Regarding the 78 transactions exceeding $1 million for fiscal years 1998 through
2002, how many of these were (1) purchases at fair market value, (2) bargain
purchases, and (3) donations? Please identify each of the 78 transactions as being
in one of these three categories.

Please provide supporting Forms 8283, and where applicable, Forms 8282, for
these 78 transactions.

Does TNC use easement valuations to minimize book losses, or enhance book
gains? Please explain how TNC’s financial statement treatment with respect to
valuation of easements (whether acquired by purchase or by donation, or by other
means such as by TNC creating the easement as a part of an acquisition or
disposition of property by TNC) complies with accounting standards applicable to
TNC and to nonprofit conservation organizations.

Please provide documentation to support TNC’s statement that it has advised
donors in writing “that the donor’s proposed claim for that value may be
excessive” if “TNC is made aware” the donor’s proposed claim of FMV is
“clearly and significantly in excess of what would seem to be a reasonable
value.” Please provide copies of all such letters sent within the last five years.

Please provide the names and complete mailing addresses (most recent in your
files) for each of the first 50 persons who contributed conservation easements to
TNC during calendar years 1999, 2001, and 2003.

Your response to our letter of July 16, 2003, included a chart of “Conservation

Easement Purchases and Donations” greater than $1 million. Item 14 of the chart
lists a site name of “San Joaquin Hills Portfolio” with a listed fair market value of
the easement of $2,016,100. Item 15 of the chart, the same site, lists a fair market
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16.

17.

VIIL.
VIIIL.
IX.

XIL

value of the easement of $16,376,300. Item 16, the same site, lists the fair market
value of $17,685,000. Item 17, the same site, list the fair market value of the
easement as $89,415,400. All four easements were provided by the same
company. As to all four items please provide all information in your files relating
to these transactions including, but not limited to, appraisals, identification of the
grantor, identification of the property, the charitable donation claimed, a copy of
forms 8283, copy of deeds, copy of e-mail, letters, memos, and provide a
narrative description of the transfers and the environmental purpose and
significance of the property.

An example of a small conservation easement is the conservation easement placed
on 1.62 acres on land transferred to David and Laura Milliken with respect to
New Mexico — Santa Fe Canyon Preserve. Is an easement appropriate since the
Millikens were encroaching on the land? How much of the driveway and fence
were an encroachment on the land? Could TNC have sold a sliver of land outright
that covered the area of encroachment? Does this easement serve a conservation
goal?

Please provide a list of lawyers, accountants and other outside counsel who have
provided tax opinions or other tax advice to TNC with respect to the tax
consequences to TNC or other parties regarding the acquisition or granting by
TNC of conservation easements or similar conservation restrictions (whether with
respect to actual or hypothetical transactions); please provide a copy of such
opinions or written advice.

Board Membership and Organization
Executive Compensation

President’s Discretionary Fund

Major Donations, Sales, Exchanges of Land

Valuation

Please provide copies of documentation to support TNC’s statement that “TNC
has given the donor notification in writing as part of the Form 8283 that there are
serious concerns with the donor’s valuation.” Please provide copies of all such

letters sent within the last 5 years.

Related Organizations

. The Report to Management for the year ended June 30, 2002, states that in several

instances, separately created legal entities or relationships that may be controlled
by TNC were created without the prior approval of the Headquarters Office, in
violation of the organization’s policies and procedures. Please provide any
documentation pertaining to your response or follow-up to the recommendation
made in the Report to Management for the year ended June 30, 2002, that you
“enforce policies and procedures for identifying related parties, monitoring the
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status of the relationships, and receiving current financial information to properly
account for these entities.”

2. Conservation Beef, LLC (CBL):

a.

b.

mo Ao

Please provide the LLC’s organizational documents including
agreements, and all amendments thereto.

Explain the parties’ agreement regarding capital, profit, and loss
allocations. Why is TNC only a 50% owner of capital, profits and losses,
when to date it has contributed 72% of the capital to CBL? Why hasn’t
AWF made any capital contributions to CBL since 2000?

Please provide a copy of the IRS determination letter for AWF.

Please provide a copy of AWF’s most recent Form 990.

How did you select AWF as your co-venturer for this project?

For fiscal year ended 2000, line 20 other deductions on Form 1065,
explain “loss allocation to exempt purposes” in the amount of $372,512.
Please provide a copy of CBL’s 2003 Form 1065, when available. Please
provide copies of CBL’s financial statements for 1999 through 2002.
Who are the participants in CBL’s retirement plan? Why did
contributions to the plan increase from $8,661 in 2000 to $16,387 in 2002?
Who provided the $40,000 loan to CBL in 2002? Was TNC a lender or
guarantor?

Explain in detail the LLC’s activities and mission, and explain how they
substantially further TNC’s exempt purposes.

The article in the Washington Post describes the use of the brand name
“Conservation Beef” by TNC, a brand name that is co-owned by TNC and
the Artemis Wildlife Foundation. The Post article provides, in part that
the program was used to bolster imperiled cattle ranches, and, along the
way, entice ranchers into environmentally friendly grazing practices.

e Provide a general description of the Program involving use
of the brand name “Conservation Beef.” Include in your
answer whether TNC realized any profit or loss from this
program for the period beginning in 1999, and if so, how
much profit or loss was realized each year?

e Attach copies of the contracts with all interested parties
such as, the ranchers, the co-owner(s), the marketing
agent. Attach copies of financial reports beginning with
1999.

e How did TNC report its distributable share of losses from

this program or entity on its Form 990 or 990T for the years
beginning in 1999?

95



12

The Nature Conservancy

3. Nature Serve (Formerly the Association for Biodiversity Information) (ABI):

a.

i

Please provide a copy of the July 1, 1999, agreement between ABI and
TNC, and any subsequent amendments thereto.

Please provide a copy of ABI’s governing instruments and organizational
documents, and amendments thereto.

Please provide a copy of ABI’s determination letter.

Did TNC report its fee income from its ABI agreement dated July 1, 1999,
as unrelated business income? If not, why not?

Please provide a copy of the TNC line of credit arrangement with ABI
(see note 2 of the 2000 financial statements).

Explain how TNC’s agreement with ABI substantially furthers TNC’s
exempt purposes.

What was the purpose of TNC’s contributions to ABI in the annual
amounts of $966,264; $5,395,311; and $4,690,800 for 1999, 2000, and
2001, respectively?

Why did the organization respond to Questions 84a and 84b as “N/A” in
its Forms 990s (regarding soliciting contributions)?

Describe any affiliations with the independent contractors listed on
Schedule A of Form 990, and specific information regarding the nature of
services rendered by the contractors.

Why did the number of employees increase from 4 in 1999 to 91 in 2000?
Explain why the data base service fees received in 2000 ($75,488) and
2001 ($168,191) are not unrelated business income to ABI? NOTE:
Required explanation was not provided on Form 990, Part VIII Schedule
for 2000 or 2001.

Provide a copy of the organization’s financial statement for 2002.

4. Eastern Shore Enterprises, LLC

a.

Certain persons other than TNC received profits or capital interests in
Eastern Shore Enterprises LLC. Describe the terms and conditions under
which the following persons received LLC interests, and explain whether
such persons were treated by the LLC as having received a partnership
capital or profits interest other than in a tax-free transaction: Suzanne
Wescoat; Franny Parr & Muha.

Did any other persons ever hold interests in the LLC?

Please provide copies of any agreements relating to the acquisition by
Franny, Parr and Muha, and Suzanne Wescoat of LLC interests.

Please provide corrected partnership profit, loss, and capital percentage
information for 1999 (K-1s total to more than 100% capital interests).
Provide detail of “other deductions” for each of 2000 through 2002; there
is no breakdown in the return.
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f.

Describe the relationship between Eastern Shore Enterprises LLC and
Virginia Eastern Shore Sustainable Development Corporation, beginning
with the LLC’s formation.

Did any members other than TNC ever make capital contributions to the
LLC?

5. Virginia Eastern Shore Sustainable Development Corporation (VESC)

a.

—

=

Who were the eight shareholders of VESC, and what were their respective
holdings at all times they were shareholders? Who was offered an
opportunity to participate as a shareholder of VESC?

Please provide copies all shareholder agreements, subscription
agreements, and organizational instruments, including amendments
thereto.

Who provided shareholder capital to the corporation and at what times and
amounts?

Please provide copies of the loan documents pertaining to the
corporation’s long-term debt, and describe the organization’s relationships
with the following lenders, The Ford Foundation, the Mary Flagler Cary
Charitable Trust, and the Lincoln-Lane Foundation.

Please provide copies of any royalty agreements pursuant to which the
organization incurred royalty expenses.

Please provide copies of Forms 1120 for 1995 through 1997.

Please provide a copy of any notes receivable from TNC as obligor, to the
corporation, as holder (e.g., $80,000 relating to the Mill Creek Farm land
transaction). Confirm all debt owed by TNC was paid on or before the
corporation’s liquidation in late 1999 and early 2000.

Describe the corporation’s “investment in Waterside Capital” in the
amount of $50,000. Describe any relationship between TNC or VESC and
Waterside Capital and its principals.

Please provide a list of shareholder capital contributions by date,
shareholder, and amount, from 1995 through 1999. Describe any
corresponding changes in shareholder ownership percentages.

The 1999 Form 1120 reports debt forgiveness income of $798,775. Who
held the debt, and describe the negotiations that took place to ultimately
cancel the debt without repayment.

Describe the corporation’s investments in real estate.

State which shareholders were Class A and Class B shareholders.
Describe the differences in rights and obligations between the two classes.
What was TNC’s role in organizing the corporation?

Please provide a copy of the corporation’s Board resolution dated October
1999 to liquidate the company.

6. Adirondack Land Trust (ALT)
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a.

b.

Please provide a copy of the Memorandum of Understanding dated
October 3, 1988, between TNC and ALT, and any amendments thereto.
Why did TNC enter into this arrangement, and why does it continue to be
involved in this relationship?

Why are all ALT employees also employees of TNC?

7. STN/TNC LLC (STM)

a.

b.

Describe the purposes and activities of STM from its inception in 1993
through the present.

STM has two members: TNC (34.6762%), and Sumner T. McKnight
Foundation (65.3238%). What is the relationship between TNC and the
McKnight Foundation?

Explain STM’s relationship to the Virginia East Coast Sustainable
Development Corporation or its projects.

8. The Forest Bank, LLC

a.

7 w@mo

Please provide a copy of the LLC’s Board resolution authorizing
liquidation of the LLC, and information regarding the payment of
liabilities and the distribution of the LLC’s assets upon liquidation.

Please provide a copy of the SEC registration materials pertaining to
registration of the LLC’s membership interests with the SEC.

Please provide a copy of the organization’s organizational documents and
governing instruments, including amendments thereto.

Please provide a copy of any subscription agreements or materials
pertaining to the LLC membership interests.

Why was the LLC organized in 2001?

Why was the LLC liquidated in November 2002?

Please provide a description of the LLC’s legal expenses of $186,272.88
in 2001.

The 2001 Form K-1 lists TNC as the 100% owner. Why did TNC and the
LLC take the position that this was a partnership for Federal income tax
purposes, rather than an association taxable as a corporation or a
disregarded entity?

9. Please provide a list of lawyers, accountants, and other outside counsel who have
provided tax opinions or other tax advice to TNC with respect to the tax
consequences to TNC or other parties regarding TNC’s relationships with, and
activities conducted by, TNC’s related organizations; please provide a copy of
such opinions or written advice.

VIIL. Travel, Conferences, Meetings, and Other
XIV. Transactions with Board Members
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1. Discuss in detail all the land and service transactions between TNC and Georgia

XV.
XVI.

Pacific Corp., International Paper Co., and Orvis Services Co., or their
subsidiaries, while an executive of these companies sat on TNC’s Board of
Governors or Leadership Council. In discussing your answer, include the
following:
a. Identify the period that the executive of each company sat on the TNC
Board of Governors or Leadership Council.
b. Identify each particular transaction with each company in a gross amount
of over $200,000. _
c. State whether TNC realized a gain or a loss on each transaction with such
companies identified in your answer to the preceding question.
d. Describe TNC’s Leadership Council and discuss its official function with
TNC.

. Identify similar large transactions with other corporations having an

executive serving of TNC’s Board of Governors at the time of the transaction,
beginning in 1998 to the present.

. Please provide a list of lawyers, accountants and other outside counsel who have

provided tax opinions or other tax advice (including opinions or advice regarding
compliance with relevant conflicts of interests requirements) to TNC with respect
to the consequences to TNC or other parties regarding transactions between TNC
and its board members, trustees, officers, executives or local chapter officials;
please provide a copy of such opinions or written advice.

Conservation — Texas Oil and Gas Drilling
Litigation

XVII. Grants
XVIII. Cash Donations Greater than $50,000: Individual donors from whom TNC

has purchased land or interests in land, from FY 98 through FY 2002

Has TNC ever entered into agreements with donors that provided TNC will
indemnify or reimburse the donor for lost tax benefits from the loss or reduction
of the charitable contribution deduction claimed by the donor? If so, please
provide a copy of each such agreement.

New Questions:

L.

The following questions are new questions generated by the Finance Committee
investigation of TNC to date.

Functionally Related Revenue

1. List each specific and separate activity or program that generates program service

revenue under the broad heading “Activity Fees,” “Contract Fees,” and “Fees and
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III.

Contracts from Government Agencies.” (from statement 23 attached to TNC’s
Form 990 for 2000 and 2001). Then, as to each item, explain in detail why such
revenue is characterized as “Related or exempt function income.” Include in your
answer a description of the types of services provided by TNC to other parties.
Explain how TNC complies with the instructions to Form 990 for completion of
Part VII and Part VIII of its Form 990 for 2001 and earlier years in that statement
23 failed to provide detail for each specific type of revenue received and failed to
itemize the specific types of revenue. See 990 instructions, the example under
Part VIII, page 32.

. Please provide a list of lawyers, accountants and other outside counsel who have

provided tax opinions or other tax advice to TNC with respect to the tax
consequences to TNC or other parties regarding the activities described in the
immediately preceding question (whether with respect to actual or hypothetical
transactions); please provide a copy of such opinions or written advice.

. Discuss whether for-profit businesses engage in some of the same activities as

described in response to the preceding question 4. In particular, address your
answer to activities under 93b and 93g of statement 23 attached to Form 990 for
2001.

Other Questions Regarding Revenues, Expenses and Form 990 Reported
Items

. The fiscal years 1992 through 1994 report no revenues from government

contracts. Please explain what happened in 1995 that caused TNC to begin
reporting government contract revenues.

- Explain the Form 990 (2001) Statement 24 explanation regarding Cisco Systems,

Inc./Mr. Morgridge transactions, and how the arrangement resulted in a 76%
discount to TNC.

. Explain TNC’s arrangement with General Motors described in the Form 990

(2001) Statement 24, p. 2 of 2, regarding the greenhouse gas mitigation offsets.
Please provide a copy of TNC’s agreement with General Motors.

. Please describe the “insurance proceeds” revenues reported as other revenues on

Form 990, Part VII, line 103, and the basis for exclusion from UBL

. Please demonstrate how the tax-exempt bond financings reported on Statement 15

comply, and have at all times complied, with the Federal tax-exempt bond laws.

. Provide a description of the contribution of the conservation easement by SMI to

TNC that is reported on Schedule 24, Form 990 (2000), with regard to Mr. Ian
Cumming.

Excess Benefit Transaction Issues

. You stated in your answer to question 8 of our prior letter that the Board of

Governors approves the compensation recommendation for the President/CEO in
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the January meeting. Since the compensation is effective for January 1, the
compensation arrangement is not approved “in advance” (Reg. 53.4958-
6T(a)(1)). Please comment. Attach copies of the minutes of January Board of
Governors meetings approving the compensation of the President/CEO for the
prior three years.

2. Were any loans made to any TNC officers, employees, or members of the Board
of Governors treated as an economic benefit to the recipient as consideration for
the performance of services where TNC clearly indicated its intent to treat the
benefit as compensation within the meaning of section 53.4958-4T(c) of the
regulations? If so, please discuss in detail and provide supporting documents.

3. In connection with your response to question 4 of our prior letter, state the title
and salary of Graham Chisholm and indicate your view as to whether he is treated
as a “disqualified person” within the meaning of section 53.4958-3T of the
regulations. Provide a narrative discussion of the details of the shared
appreciation note and attach a copy. Indicate the value of the property on
purchase and attach a copy of the appraisal. Provide the employment contract and
correspondence and other communications or memos describing his salary and
Jjob description.

4. TNC’s Internal Auditors Report as of November 30, 2001, with a release date of
February 27, 2002 (“Report”), discusses, on page 4, two independent contractors
who may be more appropriately treated as employees of TNC. The Report further
indicated that one of the contractors received payments from TNC over 11 months
totaling $350,000 and that the contractor, if deemed an “employee” by the IRS
would qualify as an “insider” by virtue of her position with TNC. (a) Identify the
person; (b) state how long she has been associated with TNC and whether she
continues to be associated with TNC as a contractor or employee; (c) indicate the
period during which she served as a “contractor” with TNC; (d) state the amount
of payments made to her over this period; (e) describe her duties, responsibilities
and obligations to TNC in detail under the “contract” with TNC; (e) attach a copy
of the contract(s) between her and TNC; and (f) attach all correspondence and
other communication or memos relating to her relationship to TNC as a contractor
or as an employee, including letters relating to her continued retention with TNC
as either an employee or contractor as well as her termination.

5. a. Further, with respect to the “Report” described in the preceding question,
comment on the assertions in the Report that, if deemed as an employee, she
would qualify as an “insider” and her compensation could be viewed as excessive,
thus possibly violating intermediate sanctions rules. b. Rev. Rul. 87-41, 1987-1
C.B. 296, provides a discussion of the employee — independent contractor issue.
The Ruling lists 20 factors to be taken into consideration. Discuss each factor in
connection with the “contactor” that is the subject of the preceding question. In
addition to or as part of your answer to the preceding questions, please address the
following: It is our understanding that she performed her work at TNC’s
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headquarters in Arlington, Virginia. Further, it is our understanding that her
activities on behalf of TNC included hiring and supervising employees. It is our
understanding that she not only had a long-term relationship with TNC as a
contractor but she also had previously been an employee of TNC. Please
comment and discuss in detail. c. Please provide all information in TNC’s
possession regarding this audit particularly in regards to filings with the IRS. d.
Please explain in detail what actions TNC’s board took in response to this audit.
e. Please explain the employment history of this individual. Specifically, the
timing and amount of payments made to this individual either directly or
indirectly after the audit.

6. Submit a copy of the promissory note and mortgage signed by Mr. McCormick
with respect to the loan to him by TNC dated May 22, 2002.

7. Did Mr. McCormick report the TNC loan to him as income on his Form 1040
prior to the commencement of an IRS examination of TNC?

8. Please provide a list of lawyers, accountants, and other outside counsel who have
provided tax opinions or other tax advice to TNC with respect to the tax
consequences to TNC or other parties regarding private benefit, private
inurement, or excess benefit transaction tax issues (whether with respect to actual
or hypothetical transactions); please provide a copy of such opinions or written
advice.

Thank you for your time and assistance on this matter. If you have any questions,
please contact Mr. Dean Zerbe at (202) 224-5315 or Mr. Jon Selib at (202) 224-4515.
We would ask that the answers be provided in thirty days.

Cordially yours,

Charles E. Grassley Max Baucus
Chairman Ranking Member
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Mercado Climate Action Project, and a copy of related transactional
documents. We understand that $9.6 million reportedly was invested in that
deal by the various partners, and that E. Linn Draper, Chairman, President and
CEO of AEP, was elected to serve on the TNC Board in October 1999.

* Do you have emissions credit arrangements with entities or persons other than
GM or AEP? If so, please describe them and provide relevant
documentation.

13. Please confirm the IRS has never conducted an examination or audit prior to the
ongoing examination announced in December 2002.

14. Please provide any pﬁvate letter rulings or other written advice sought or obtained
by TNC from the IRS with respect to its CBP. ' :

15. Please confirm whether TNC has provided a letter to the IRS notifying the IRS of
any material changes in TNC’s character, purposes, or methods of operation, since

- June 30, 1992 (the end of TNC’s 1991 fiscal year). If TNC has provided any such

letters to the IRS, please provide us a copy of such letters and any responses from the
IRS.

16. Please provide any documentation in your possession regarding TNC’s
transactions with John P. Morgridge, the Morgridge Foundation, and Cisco Systems
that relate to the Cisco Systems transactions that were described in TNC’s Form 990
filings for 1998 through 2001.

17. Please provide an aggregate trade lands account reconciliation from 6/30/97 to
6/30/2003 (beginning account balance, book value of trade lands acquired, gains on
trade lands, losses on trade lands, etc., ending balance). Confirm whether any
writedowns in value to reflect lower of cost or value were made for trade land
holdings during this period.

18. Conservation Beef, LLC (CBL) structure.

e Did CBL enter into a joint venture agreement, management agreement, or
' similar arrangement with PM Holdings LLC (PMHL) or another for-profit

party with respect to the Conservation Beef project?' If so, please (a) provide
a copy of the executed agreement, and (b) describe the arrangement between
CBL and PM Holdings, including specifically the economic sharing
arrangement and roles and responsibilities of the parties.

e How did TNC limit the development rights of ranchers who participated in the

~ Conservation Beef program?

¢ Please provide a description of the Sun Ranch easement referred to in the

April 19, 2004, CBL withdrawal agreement

! The form of agreement provided by TNC in its April 5, 2004, between CBL and

PMHL was not signed.
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e Provide a description of the land stewardship plans that CBL engaged in with
respect to CBL ranchers’ properties

19. Has TNC adopted a revised Conflicts of Interest Policy after that policy which
was revised on October 2, 2002?

20. Many of the most serious Federal tax issues involving an exempt organization can
arise when the exempt organization participates in a joint venture arrangement in '
which it does not own a controlling interest in the venture. Under TNC’s recently
adopted policies regarding related organizations and significant business holdings,
approval of such ventures seems to rest with the President of TNC, rather than with
the TNC Board of Governors. Is that a correct understanding, and if so, why is Board
approval not required in such instances?

21. Please explain how the revised TNC policies regarding related organizations and
significant business interests would apply to arrangements such as the GM-TNC
emissions arrangement? :

22.Why did TNC report between 19 and 21 corporate subsidiaries on a consolidated
basis for its fiscal years 1992 through 1999, and then discontinue such consolidated
reporting in its fiscal year 2000 Form 990? Did such entities constitute title holding
corporations described within section 501(c)(2) that were includible corporations
within section 1504(e)?

23. Please provide a copy of Form 990 and 990-T for fiscal year ended June 30, 2003. -

24, Please clarify that TNC’s response to Item XIV, Question 3, means that to the
best of TNC’s knowledge there were no legal opinions (tax or otherwise) regarding
conflicts of interest issues provided to TNC with respect to the consequences to TNC
or other parties regarding transactions between TNC and its board members, trustees,
officers, executives or local chapter officials, and including organizations affiliated
with any of such persons. Please explain whether TNC’s conflicts of interest policy
was reviewed by outside legal counsel.

25. Insider deals - Please provide documentation to demonstrate that the transactions
reported on the Forms 990 as transactions with Board members (or affiliates of Board
members) were approved consistent with TNC’s internal conflicts of interest policy,
and with any other relevant internal TNC policies.

26. Questions regarding Martha’s Vineyard

e Why did the Wallaces make an $18.5 million cash contribution to be used by
TNC to pay purchase price back to the Wallaces, instead of selling the
property to TNC for a bargain sale price of $18.5 million less than the
property’s value?

e Why did TNC pay $14 million to HCAC directly, rather than to the Wallaces
to be used by the Wallaces to pay HCAC?
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[h) We appreciate The Nature Conservancy’s continued cooperation and assistance in
these matters. We would ask that you provide your response as quickly as accuracy
permits.

Cordially yours,

Ok oy (Boreca—

Charles E. Grassley Max Baucus
: Chairman Ranking Member
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WASHINGTON, DC 20510-6200

KOLAN DAVIS, STAFF DIRECTOR AND CHIEF COUNSEL
RUSSELL SULLIVAN, DEMOCRATIC STAFF DIRECTOR

April 21, 2005

Mr. Steven J. McCormick

President and Chief Executive Ofﬁcer
The Nature Conservancy

4245 N. Fairfax Dr., Suite 100
Arlington, VA 22203

Dear Mr. McCormick: :

As the Finance Committee seeks to complete its investigation of The Nature Conservancy
(TNC), we would request TNC’s response to the questions below. In addition, at our recent
hearing on reforms of charitable glvmg and charitable governance, comments were made about
the current state of affairs at The Nature Conservaricy. While the Finance Committee’s review
has been focused on past practice, the comments have raised concerns that need to be addressed.

In that light, please provide the following:

1. For all conservation buyer transactions since the announcement of The Nature
Conservancy’s reforms of the program, on June 13, 2003, as well as the Block Island, Rhode
Island project, please provide the following: the description and location of the relevant property,
the dates of TNC’s purchase and sale of the land; TNC’s purchase price and its sale price for the
parcel of land; the terms of the easement or other property limitation imposed on the property by

-TNC,; if an easement or limitation is imposed please state whether that is for the protection of a
natural habitat (and if so, please provide the justifieation and analysis) or for the preservation of.
open space (and if so, again please provide the justification and analysis supporting); the
individual or entity that sold the property to TNC (and any relation to TNC) ; the individual or
entity that bought the property from TNC (and any relation to TNC); what charitable
contributions were made by the purchaser (or related party) to TNC; all documentation that has
been provided or created by-TNC under the new policy as to charitable gifts associated with the
conservation buyer transaction; all appraisals of the property; any analysis in the possession or
control of TNC regarding the tax treatment of the sale, purchase or donation; clearly define
whether the easement is for open space, protection of natural habitat or other and the analysis that
supports this designation; and, IRS Form 8283 and Form 8282. For the Block Island project,
please provide all details about this project and specifically the relationship of any TNC staff,
officers, directors or related parties to the land involved (not limited to just conservation buyer
programs).
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2. Regarding the current list of conservation buyer program properties listed on your
website (available at “http://nature.org/conservationbuyer/”) please provide a narrative
description of the efforts TNC is making to market these properties to the general public. Of the
properties on this list, how many (and which ones, if any) were acquired from persons or entities
with which TNC had or has a relationship of some sort (e. g- State or local trustee, financial
contract). ‘

3. Please provide estimates of the amounts or values of cash or inkind contributions that
have been made to TNC’s conservation buyer fund since it was estabhshed and state When it was
estabhshed '

4. Please provide an estimate of the number of section 1031 liké-kind exchanges that

. TNC has been a party to that have involved conservation buyer program properties in the last five
years. We are seeking only those exchanges of which TNC has knowledge — and not asking the
TNC to contact buyers to determine whether they were involved in a 1031 like-kind exchange.

5. Please provide information regarding whether TNC ever entered into any property
acquisitions or dispositions for which Colorado conservation tax credits were claimed by a party
to the transaction. Specifically, did TNC execute or participant in transactions in accordance
with the opinions of May 23, 2002 and September 27, 2002 from Isaacson, Rosenbaum, Woods
& Levy on the Colorado conservation tax credit. If so, please provide all the information for
- each transaction as was requested above in question 1 for the conservation buyer program.

6. Please provide a list of transactions or arrangements which have been brought before
‘or reviewed by the relevant governing body (board or committee) pursuant to the governance,

_ practice and policy reforms since they were implemented by TNC in 2003 and 2004. Also,
please provide copies of all documentation regarding the review of such matters, and state
whether the transaction or arrangement was approved approved with conditions, deferred for
further consideration or disapproved.

—

7. Please provide an estimate of the breakdown (based on aggregate dollar amounts per
year, if available, or for the entire period) between conservation easements, trade lands,
contributions of conservation properties (entire interests), contributions of publicly traded
securities (stocks, bonds, mutual fund), contributions of tangible personal property and other
‘types of in-kind property contributed to TNC during current and prior four fiscal years (or
calendar years if more convement for TNC).

8. Please provide a list of the donor advised funds that TNC has established over the past
three years, including the name of the donor, the dates and amounts of the contributions to the
fund, the type of property contributed, the relationship (if any) the donor has with TNC, the type
of investment the fund has entered into, and the present account balance of the fund overall and
for each individual. Also describe whether any of the individual fund balances have been used
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for expenditures relating to donor review of the grants from the fund or investment of the fund

balances. Please provide an estimate of the current aggregate donor advised fund balances that

~ have been established by TNC. Please provide all policies of TNC in managing the donor
advised fund.

9. Please provide an estimate of the aggregate dollar value and number of transactions,
for which TNC has received conservation easements or other conservation restrictions for which
donors expected or intended to claim a charitable deduction as a qualified conservation
contribution under Code section 170(h), for each of the last three years, including a breakdown
for each year based on the predominant conservation purpose: outdoor recreation by or education
- of the general public, protection of natural habitat, or preservation of open space.

10. Please explain the process pursuant to which TNC became involved in the various

~ emissions credit or allowance arrangements. Did TNC approach the financial participants, was
TNC approached by the financial partlc1pants or were these arrangements structured and
marketed by third parties such as law firms, agcounting firnis, or consultants. Please describe’
this process with respect to each of the eight arrangements you have reported to the Committee.
Also, please explain how the approximately $35 million of financial commitments made by the
‘various financial participants in the emissions afrangements was reported by TNC on its Forms
990 (contributions, program service revenue, other). Has TNC completed, or is TNC involved in -
negotiations involving, any other emissions credit or allowance arrangements not previously
reported to-the Committee?

. 11. Please descnbe the activities used by TNC to solicit contributions of trade land
properties, as well as the activities TNC conducts (dlrectly or through its agents) to devélop or
sell such properties. Please provide a breakdown (based on approximate dollar amounts of sales
or number of sales transactions) of commercial office buildings, personal residences, and other
types of trade land properties. Please provide a list of trade land properties currently held by
TNC with an appraised value exceeding $100,000 and information regarding the date of
acquisition by TNC, the type of property, and current askmg price by TNC, with respect to such

properties.

12. Martha’s Vineyard: Please provide mformatlon regarding ownershlp of the following
entities or parties to the transactions, including any changes in such ownership during contractual
negotiations, as of the dates they were involved in the Martha’s Vineyard transaction:

- owners of Windsor Capltal Corporation

- owners of Herring Creek Acquisition Company, LLC

- owners of Real Estate Equity Limited Partnership

- owners or beneficiaries of the Herring Creek Farm Trust

13. As a follow-up to an earlier question in the March 3, 2004 1etter (III. Excess Benefit

_Transaction Issues, Question 4) where the Finance Committee requested information about a
TNC Internal Auditor Report, please provide the actual detailed receipts and related material of
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~ every reimbursement proﬁded to the contractor.

14. It is our understanding that TNC has (or had) several federal government contracts
that require a match from TNC. Information provided recently to the Finance committee
indicates that TNC may have included as part of its match the value of TNC paid employees who
are working overtime. Please indicate for the last five years the amount of match that has been
claimed in part, or in whole, with the overtime of TNC paid employees for a federal contract or
grant; the specific federal contracts or grants for which this match has been claimed; and, the
terms of the contract or grant of what is allowed to count as a match. For those contracts or
grants requiring a federal match, please provide a breakdown of what constituted the match
amount from TNC and all information provided by TNC to the relevant federal agency :
justifying/supporting the match. Finally, please provide any policy statements by TNC regarding

the use of overtime of TNC paid employees for meeting a federal match.

15. Please provide your estimate of the number of TNC employees (on a full-time
equivalent basis) who were responsible for analyzing and reviewing Federal income tax issues
pertaining to TNC’s Form 990 and Form 990-T filing responmblhtles for each of the last five

fiscal years.

16. Please explain the process used by TNC to determine whether it characterizes an
-activity as an unrelated trade or business activity for Federal income tax reporting purposes.
Does this process involve input from local or State chapters as well as a review by company
headquarters’ employees. Please provide any legal or accounting analysis from the last five
years, either internal or external, that was prepared for or assisted in deciding whether or not to
characterize an activity as an unrelated trade or business activity for Federal income tax reporting

purposes.

17. Is there any additional information that TNC wishes to provide at this time to
supplement or alter any response or information TNC prev1ously provided to the Committee as a
~ part of this mvestlgatlon‘7

Thank you for your time and assistance. So that the Finance Committee can conclude its
work and in preparation for a hearing on TNC hopefully in late May, we would ask that this
~ information be provided as it is available and no later than May 12, 2005.

ek

Charles E. Grassley Mg Baucus
Chairman ‘ ‘ ' Réinking Member

Cordially yours,
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TNC LETTERS TO SFC
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The
Worldwide Office
Nature 4245 North Fairfax Drive

(onservancye Suite 100

Arlington, Virginia 22203-1606
TEL 703 841-5300

Fax 703 841-8796

Steven J. McCormick nature.org
President & Chief Executive Officer

Saving the Last Great Places

July 18, 2003

\
Senator Charles E. Grassley
Chairman
Committee On Finance
United States Senate
219 Dirksen Senate Office Building
Washington, DC 20510-6200

Dear Senator Grassley:

This is to acknowledge receipt of your letter dated July 16, 2003, requesting detailed information
- regarding questions raised by the recent articles in the Washington Post.

We remain committed to working with you and your staff in an expeditious and cooperative manner.
Karen Berky, Director of Government Relations of The Nature Conservancy, will be our point of
contact to work with your staff on this matter. Karen Berky can be reached at (703) 841-4834.

Please let me know if you would like to meet with me, or if I personally can answer any questions that
you have.

ol

cc: Dean Zerbe
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SAVING THE LAST GREAT PLACES ON EARTH

nature.org

Worldwide Office tel  [703] 8415300
The Na t ure @ l 4245 N. Fairfax Drive, Suite 100 ' fax  [703] 8411283

July 25, 2003

The Honorable Charles E. Grassley
United States Senate

Chairman

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand
Dear Senator Grassley: | -
Pursuant to the Senate Finance Committee’s request of July 16, 2003, I am pleased to -
forward the first group of documents for the Committee’s review. As requested by the
Committee, we will continue to produce additional documents for review as they are retrieved
and assembled. Also, for the Committee’s information, I have enclosed general background
information regarding The Nature Conservancy.
The documents being transmitted today include the following materials:
Question 1 Conservation Buyer Program
A. Blank chart setting forth requests, by fields.

B. TNC Narrative Re: Conservation Buyer Program.
C. TNC Narrative Re: Legal Documentation of Conservation Buyer Program.

Question 2 Government

A. TNC Consolidated Financial Statements, Footnote 14. Cooperative Projects With
Governmental Agencies and Other Conservation Organizations. FY 98 —02.

Question 3 Trade Land

A. TNC Narrative Re: Trade Land Program.

Question 4 Loans

A. Chart: The Nature Conservancy Employee Loans 1993-2003.

B. TNC 990 Tax Return Statement 26B, Part IV — Other Notes and Loans Receivable FY
98-02.
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C.

D.

Settlement Agreement (HUD) Steve McCormick Refinance, McLean, Va. Property,
dated 4/21/03. :
TNC Narrative Re: Interest Rate on Mr. McCormick’s loan (with attachment).

Question 5 Internal Reports, Audits and Studies

A.
B.
C.

List of External Audit Partners FY 98-02.
Index of External Audits FY 98-02.
External Auditor Reports FY98-02 (41 documents).

Question 6 Easements

oCaw»>

E.

Background on communications/marketing contact calls — prepared 7/21/03.

Jordan Peavey Email Re: notice of 12/4 conference call.

Jordan Peavey Email Re: 12/4 conference call with her attached notes of call.

Martha Sims Email Re: 12/4 conference call with Chandra Gordon’s attached notes of
call.

TNC Narrative Re: Conservation Easements.

Question 7 Board Membership and Organization

A
B.
C.
D.

Board of Governors List 2002-2003.

The Nature Conservancy’s By Laws.

TNC Organizational Chart.

TNC Board of Governor Officers 2002-2003.

Question 8 Executive Compensation

A.
B.
C.

D.
E.
F

TNC Forms 990, FY93-02.

Narrative Re: Executive Compensation and Employee Contracts.

Executive compensation portion of the executive session of Board of Governors
(presentations in 2001 and 2002) and subsequent letter from the Chairman of the Board
of Governors.

Employment letters and/or notices for 27 employees listed in Form 990, FY 98-02.
Narrative re: TNC deferred compensation plan.

Executive Vice President Deferred Compensation Plan (Executive Summary, Q&A, and
Participant’s Initial Election Form).

Question 9 President’s Discretionary Fund

A.
B.

TNC Narrative Re: President’s Discretionary Fund.
Income Statements, President’s Discretionary Fund, FY 98-02.
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Question 11 Valuatibn

A. TNC Narrative Re: Valuation of Land and Easements.

Question 12 Related Organizations

A. TNC’s Form 990T for FY99-02. Note: no Form 990T filed in FY98.
Question 14 Transactions with Board Members

A. TNC Narrative Re: Transaction With Board Members.
B. TNC Conflict of Interest Policy.
C. TNC Policy on Conservation Sales To or From Related Parties.

Question 16 Litigation
A. Litigation Chart 1/1/98 to present.
General Information Regarding TNC

TNC Narrative Re: The Board of Governors and Role of the Trustees.

Conflict of Interest Policy.

Conservation By Design.

The Field Guide to TNC: An Insider’s Handbook to Places and Projects around the
World.

Ecoregional Conservation brochure.

TNC Annual Reports 1998-2002.

TNC State Chapter newsletters and brochure (representative sample) from Florida,
Maine, Michigan, Minnesota, and Utah.

Brochures of TNC Freshwater Initiative, Marine Initiative, Invasives Initiative, and
Global Climate Change Initiative.

TNC magazines — Fall 2002, Winter 2002, Spring 2003, Summer 2003.

SOwp

e
.

Please let me know if you have any questions.

Sincerely yours,

Wm}.%

Karen S. Berky
Director, Government Relations

Cc: Dean Zerbe (without attachments)
Andrea Cohen (without attachments)
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SAVING THE LAST GREAT PLACES ON EARTH

nature.org

July 31, 2003

The Honorable Charles E. Grassley
United States Senate

Chairman

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand

Dear Senator Grassley:

Pursuant to the Senate Finance Committee’s request of July 16, 2003, I am pleased to

forward the second group of documents for the Committee’s review. As requested by the
Committee, we will continue to produce additional documents for review as they are retrieved
and assembled. ' ] o

The documents being transmitted today include the following materials:

Question 1: Conservation Buyer Program

A.

Blank Template Re: Conservation Buyer Program. The template reflects fields that can
be filled in from databases, fields that must be filled in manually based on looking at
project files, and estimated number of transactions and files covered by this request.
Requested Documentation Re: 19 Conservation Buyer Transactions Involving “Covered
Persons” (Employees, Board of Governors, Chapter Trustees, and related organization
and close relatives) as defined by The Nature Conservancy’s Conflict of Interest Policy.
Documents Re: Transaction with Mr. Jerry Jung.

Documents Re: Transaction with Mr. and Mrs. James Dougherty.

Question 2: Government

A.

Blank Template Re: All Interests in Land Sold or Exchanged (FY98-02) to local, state,
and federal government entities. The template reflects fields that can be filled in from
databases, fields that must be filled in manually based on looking at project files, and
estimated number of transactions and files covered by this request.

Schedule of Land Sold and Donated to Governmental Agencies and Other Conservation
Organizations FY 98-00 (do not have separate audits for FY 01 and 02).

TNC Narrative Re: Government Grants and Contracts.
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D. National Park Foundation, National Forest Foundation, and National Fish and Wildlife
Foundation Grants and Contracts with The Nature Conservancy 7/1/97 — 6/30/02.

E. State and Local Government Agency Awards (State and Local Funds) to The Nature
Conservancy 7/1/97 — 6/30/02.

F. Federal Government Agency and Pass-Through Agreements with The Nature
Conservancy 7/1/97 — 6/30/02.

Question 6: Easements L

A. Blank Template Re: Conservation Easement Purchases & Donations. The template
reflects fields that can be filled in from databases, fields that must be filled in manually
based on looking at project files, and estimated number of transactions and files covered
by this request.

Question 7: Board Membership and Organization

A. Board of Governors List FY 98-03.
B. TNC Board of Governor Officers’ Biographies.
C. Current List of Trustees.

Question 8: Executive Compensation

A, Employment letters for Steve McCormick.
Question 10: Major Donations/Sales/Exchanges of Land
A. Blank Template Re: Top Ten Gifts for Five Fiscal Years. The template reflects fields that

can be filled in from databases, fields that must be filled in manually based on looking at
project files, and estimated number of transactions and files covered by this request.

Question 13: Travel, Conferences, Meetings and Other

Narrative Re: TNC Travel Expense documentation.

Chapter from TNC Financial Management Handbook Re: Travel and Entertainment.
TNC’s Standard Operating Procedures Re: Travel.

Narrative Re: Board of Governors reimbursement for expenses (with chart of expenses).
Breakdown of “Other Expenses” listed in the Form 990 for 2002.

SESRoR B

Question 15: Conservation

A. Material related to consultation with U.S. Fish and Wildlife Service regarding drilling for
oil and gas in Texas.

Question 17: Grants

A. TNC Narrative Re: detailed listing of grants.
B. TNC Grants & Allocations — Listing of Transactions FY 98, 00-02.
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Please let me know if you have any questions.
Sincerely yours,
foren & .
Karen S. Berk;' o

Director, Government Relations

Cc: Dean Zerbe (without attachments)
Andrea Cohen (without attachments)
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August 21, 2003

The Honorable Charles E. Grass]ey
United States Scnate
Chairman

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand

Dear Senator Grassley:

Pursuant to the Senate Finance Committee’s request of July 16, 2003, I am pleased to
forward the third group of documents for the Committee’s review. As requested by the
Committee, we will continue to produce additional documents for review as they are retrieved
and assembled.

The documents being transmitted today include the following materials:

Question 2: Government

A. National Fish and Wildlife Foundation (INFWF) Funding FY 98-02 (Update of NFWF
Chart Previously Sent to Committee, 7/31).

Question 3: Trade Land

A, Total Number of Individual and Corporate Trade Land Gifts.

B. Narrative Re: Forms 8282 and 8283.

C. Ten Largest Individual and Corporate Trade Land Gifts FY 98 02.

Question 4: Loans

A. Narrative Re: Treatment of Loans with Below Market Interest Rates to Officers and
Employees.

B. Loans to Individuals or For-profit Entities for the Past Ten Years (Exc]udmg Employee
'Loans).

C. Narrative Re: TNC Loan Approval Process.

Question 6: Easements

A. Notes Collected from the Field Regarding December 4, 2002 Conference Call.

ﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁ Amrm oS
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‘Question 7: Board Membership and Organization

A, TNC Trustees FY 99-03.

Quest'ion 8: Executive Compensation

A. Narrative Re: Minutes of Compensation Committee (with attachments).
Question 9: President’s Discretionary Fund

A. Spreadsheet of Budget Centers that Received Funds from the President’s Discretionary
Fund, FY 98-02.

Question 13: Travel, Conferences, Meetings and Other
A. Travel Expense Reports for Members of the Board of Governors (Al Berkeley, Joel
Cohen, John Fitzpatrick, Frances James, William Murdoch and Joy Zedler); Executive
Leadership Team (Mike Andrews, Mike Coda, Mike Dennis, Jean-Louis Ecochard, Joy
Crant, Steve Howell, Stephanie Meeks, Rebecca Patton, and Darryl Varnado) and Steve
McCormick.
Question 17: Grants
Al TNC Grants & Allocations — Listing of Transactions FY 99.
Related Organizations and Entities (Portions of Questions 5, 7, 12 and 16)
A. Table of Current Related Organizations and Entities with Referenced Documents.
B. Table of Related Organizations and Entities FY 98-02 with Referenced Documents.
Please let me know if you have any questions.
Sincerely yours,
Kanen £ B
Karen S. Berky

Director, Government Relations

Ce: Dean Zerbe (without attachments)
Andrea Cohen (without attachments)
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August 26, 2003

The Honorable Charles E. Grassley
United States Senate

Chairman

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand
Dear Senator Grassley:

Pursuant to the Senate Finance Committee’s request of July 16, 2003, I am pleased to
forward the fourth group of documents for the Committee’s review. As requested by the
Committee, we will continue to produce additional documents for review as they are retrieved
and assembled. _ '

The documents being transmitted today include the following materials: -

Question 1: Conservation Buyer Program

A. Chart Re: 150 Conservation Buyer Transactions.

B. Documentation Re: 150 Conservation Buyer Transactions.
C. Narrative Re: Transaction with the Wallace Family.
D. Documents Re: Transaction with the Wallace Family.

Question 7: Board Membership and Organization

A. TNC Staff Who Serve On Government Boards That Make Grants or Award Contracts >
$10,000/ year.

Question 10: Major Donations/ Sales/ Exchanges of Land

A. Chart Re: Top Ten Gifts for FY 98-02.
B. Documentation Re: Top Ten Gifts for FY 98-02.

Question 14: Transaction with Board Members

A. Narrative Re: Transactions with Board Members.
B. Spreadsheet of Transactions.
C. Documentation Re: Transactions.
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Question 18: Cash Donations
A. Narrative Re: $50,000+ Donors—Corporations and Foundations FY 98-02.
B. Chart of $50,000+ Corporate Donors.
C. Chart of $50,000+ Foundation Donors.
Please let me know if you have any questions.
Sincerély yours,

Karen S. Berky
Director, Government Relations

Cc: Dean Zerbe (without attachments)
Andrea Cohen (without attachments)
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August 28, 2003

The Honorable Charles E. Grassley
United States Senate

Chairman

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand

Dear Senator Grassley:

Pursuant to the Senate Finance Committee’s request of July 16, 2003, I am pleased to
forward the following document for the Committee’s review. As requested by the Committee,
we will continue to produce additional documents for review as they are retrieved and '

assembled.

The document being transmitted today includes the following materials:
Question 7: Board Membership and Organization

A. Updated TNC Board of Governor Officers’ Biographies.

Please let me know if you have any questions.
Sinéerely‘yours,

7)@%/& /66 é/i/t

Karen S. Berky
Director, Government Relations

Ce: Dean Zerbe (without attachments)
Andrea Cohen (without attachments)
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The

Worldwide Office
Nature 4245 North Fairfax Drive
Conservancys Suite 100

Arlington, Virginia 22203-1606
TEL 703 841-5300
rax 703 841-8796

Steven J. McCormick nature.org
President & Chief Executive Officer

Saving the Last Great Places

November 14, 2003

The Honorable Charles E. Grassley
The Honorable Max Baucus
United States Senate

Senate Finance Committee
Washington, DC 20510-6200

Dear Senators Grassley and Baucus:

This will acknowledge receipt of your letter dated November 4, 2003, concerning the Committee on
Finance’s inquiry into certain matters involving The Nature Conservancy. As you know, we have
cooperated voluntarily and fully with the Committee and its staff throughout the inquiry and we will
continue to do so. We were pleased to be able to complete a substantial portion of the Committee’s
document production and information request by the end of August, and are eager to produce the
remaining documents requested by the Committee in its July 16, 2003 letter by Tuesday, November 18,
2003.

In cooperating with the Committee, we have been obligated to take into account the contractual
commitments to which the Conservancy is a party and by which it is bound, as well as the privacy rights
of individuals. We appreciate that the Committee staff has responded affirmatively to our efforts to
accommodate fully the Committee’s requests for a broad range of information in a manner that is
consistent with the Conservancy’s contractual obligations and the privacy rights of individuals.

As we informed your staff on November 3, 2003, we have now completed the process of obtaining the
waivers required under the terms of a number of our real estate transactions and have reached
agreements with the Committee staff with respect to certain documents and information. These waivers
and agreements, when coupled with the assurances with respect to disclosure contained in your
November 4 letter (as described below), will allow us to promptly complete on a voluntary basis all
pending requests for documents or information covered in your July 16, 2003 letter.

We understand from the Committee staff that the disclosure assurances contained in your letter, which

are based on Rule XXIX of the Senate, and the privacy protections embodied in those assurances, will
be applicable to every document and other item of information (such as an individual’s social security
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number) furnished by the Conservancy to the Committee at any time in response to the Committee’s
inquiry except where those documents or items of information are otherwise in the public domain. If
our understanding of the scope of your disclosure assurances is correct, those assurances will enable the
Conservancy to comply with the Committee’s pending requests in a manner consistent with our
contractual obligations and the privacy rights of others. If, however, our understanding is incorrect, we
request that you so advise us. Assuming that our understanding is correct, we will provide the
remaining documents requested under your July 16, 2003 letter by Tuesday, November 18, 2003.

To facilitate the Committee’s review, we will in all future document productions mark any files that
contain non-public information, and are thus within the scope of your disclosure assurances, as
“confidential/proprietary.” With regard to non-public information previously supplied to the Committee
in response to your July 16, 2003 letter, we will promptly arrange a time with Committee staff for
Conservancy staff to mark those documents in the same fashion.

Your November 4 letter also asked that we make a public statement to facilitate the Committee’s desire
to speak with one or more of our current or past employees in connection with your inquiry. As we
discussed with Committee staff, the Conservancy continues to be very willing for individuals -- former
or current employees or independent contractors -- to provide information to the Committee and to
respond to any requests they may receive from the Committee.

So that you understand how seriously I take both this inquiry and your request concerning the
Committee’s ability to talk to current or former Conservancy staff, let me state clearly that with respect
to current or past employees or independent contractors, the Conservancy reaffirms that it will take no
action detrimental to the employees or independent contractors if they provide information to the
Committee. Moreover, with respect to any former employee with whom the Conservancy has a mutual
confidentiality, nondisclosure or similar agreement, the Conservancy will not enforce such agreement to
the former employee’s detriment if he provides information to the Committee. In order to ensure that
the Committee will have access to all relevant information, the Conservancy trusts Committee staff will
work with Conservancy staff to ensure that former employees who have non-disclosure agreements with
the Conservancy also permit the Conservancy to provide information to the Committee in response to
issues raised by the Committee that are covered by such agreements.

In closing, let me emphasize that we take very seriously the issues that have been raised with respect to
the Conservancy. As you know, at our Board of Governor’s meeting in June, we discussed these issues
extensively. As aresult of that discussion, we changed several of our policies and procedures and
announced that there were certain categories of transactions in which we would no longer participate.
We have provided the Committee staff with full documentation of these changes. We have also
concluded that these specific remedial steps were not sufficient to ensure that the Conservancy would
achieve the goal of serving as a model for responsible and effective governance in the non-profit sector.
We have advised the Committee staff that our Board of Governors has enlisted the services of a
distinguished panel of qualified and independent individuals who have volunteered to make
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recommendations that will enable us to strengthen our governance, accountability and transparency
processes as they apply to all of our programs and activities. We will, of course, ensure that the
Committee is fully apprised of the panel’s recommendations and the Conservancy’s response.

%// Thpranits

cc: Dean Zerbe,
Andrea Cohen
Pat Heck
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November 18, 2003

The Honorable Charles E. Grassley
United States Senate
Chairman

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand

Dear Senator Grassley:

Pursuant to the Senate Finance Committee’s request of July 16, 2003, I am pleased to

forward the following documents for the Committee’s review. As requested by the Committee,
we will continue to produce additional documents for review as they are retrieved and
assembled.

The documents being transmitted today include the following materials:

Question 1: Conservation Buyer Program -

A, Two Charts Re: Conservation Buyer Transactions (Includes Information Formerly
Excluded Due to Confidentiality Agreements).

B. Conservation Buyer Transactions #1-19 (Supplied 7/31) and #1-150 (Supplied 8/26)
Forms 8282 and 8283 (unredacted).

C. Documentation Re: Conservation Buyer Transactions #1 (Supplied 7/31) and #18, 19, 20,
21,22,92 and 133 (Supplied 8/26) (Information Not Previously Supplied Due to
Confidentiality Restrictions).

D.

Documentation Re: Transaction with the Wallace Family (Information Not Previously
Supplied Due to Confidentiality Restrictions).

Question 2: Government

A. Narrative Re: Transfers to Federal Agencies '

B. Chart Re: All Interests in Land Sold, Donated, or Exchanged to Federal Government
Agencies $500,000 or Over, FY 98-02.

C.  Appraisals and 8282s, 8283s.

Question '3: Trade Lands

A.

List of Social Security Numbers from Forms 8282 and 8283.



Question 4: Loans

A.

Narrative Re: Loans.

Question 5: Audits

A.

Internal Audits FY 98-02.

Question 6: Easements

A.

Chart Re: Conservation Easement Purchases and Donations > $1 Million, FY 98-02.

Question 10: Major Donations/ Sales/ Exchanges of Land

A.

B.

Chart Re: Top Ten Gifts for FY 98-02 (Includes Information Formerly Excluded Due to
Confidentiality Agreements).

Top Ten Gifts FY 99 #5, 7, 10]; FY 01 #1; FY 02 #1, 6, 8,9, 10 (Information Not
Previously Supplied Due to Confidentiality Restrictions) Formns 8282 and 8283.

Question 14: Transactions with Board Members

A.
B.

Chart Re: Transactions with Board Members
Forms 8282 and 8283.

Question 18: Cash Donations

A.

Chart Re: Individual Donors (January 1,1998 to Present) ($50,000+) To Whom TNC Has
Sold Land or Interests in Land, FY 93-02 (Backup Information Previously Submitted
Under Question 1).

Chart Re: Individual Donors (January 1,1998 to Present) ($50, OOO+) From Whom TNC
Has Purchased Land or Interests in Land, FY 98-02.

Documents Re: Individual Donors (January 1,1998 to Present) ($50,000+) From Whom
TNC Has Purchased Land or Interests in Land, FY 98-02 (Same Material Provided as
Requested in Question 1).

8283s & 8282s Missing SSNs

A.

List of Names From Major Donors and Conservation Buyer Transactions Where There is
No SSN Listed on 8283 or 8282.



Please let me know if you have any questions.

Sincerely yours,

e

Karen S. Berky
Director, Government Relations

cc: Dean Zerbe (without attachments)
Andrea Cohen (without attachments)
Pat Heck (without attachments)
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STEVEN J. MCCORMICK
President and Chief Executive Officer

November 25, 2003

The Honorable Charles E. Grassley
United States Senate

Chairman

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand

Dear Senator Grassley:

Since we were first notified by you and Senator Baucus, I have been steadfastly committed to
ensuring that The Nature Conservancy cooperate fully with the Committee on Finance in its
inquiry into issues related to donations and sales of land involving conservation organizations
such as the Conservancy. '

Consistent with that commitment, my staff has worked intensively with Committee staff over
the past several months to comply with the Committee’s information requests in a manner that
meets the Committee’s objectives. While we had a desire to honor the privacy rights of
individuals and the contractual obligations to which the Conservancy is subject, I am gratified
that, with the cooperation of the Committee staff, we were able to comply with the
outstanding information requests on a voluntary basis.

Also, as I communicated to you in my letter of November 14 I have stated that we will do
nothing to impede any current or former staff of The Nature Conservancy from talking with
the Committee, or to take any punitive action against them for doing so. In that regard, I
waived any rights we might have under any confidentiality agreements with former staff.

I was, therefore, very dismayed and concerned to learn that one or more unidentified parties
have attributed to me comments that suggest that we believe the Committee’s inquiry will not
be pursued vigorously. I was sufficiently disturbed when I heard that these statements had
come to your attention that I felt compelled to let you know that they are simply untrue. I
have taken this investigation very seriously from its inception, have ensured that all of our
staff do the same, have devoted a number of staff to virtual full-time attention to addressing
the Committee's concerns and issues, and have devoted considerable time and attention to the
investigation myself.

With this letter, I offer once again my personal assurances, those of my colleagues at The
Nature Conservancy, and our Board of Governors that we recognize the importance and
gravity of the Committee’s objectives, and that we will continue to cooperate fully and
assiduously with the Committee as its inquiry proceeds.
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I have been with The Nature Conservancy for twenty-five years, my entire professional
career. [ aspire to the values we hold ourselves to, and am dedicated to honoring the trust
placed in us as a not-for-profit organization. I give you my personal assurance that, in my
three years as President of the Conservancy, I have done and will continue to do everything I
can to ensure that we pursue only those conservation objectives which further the public
interest, and do so in a proper manner that complies with all ethical and legal requirements.
And I will do all I can to make continuous improvements in our practices, procedures and
actions.

I would very much welcome the opportunity to meet with you personally at your earliest
convenience to discuss with you the issues being addressed by the Committee and to brief you
on the important steps we have already taken to strengthen our practices and our governance
procedures in the public interest.

Very truly yours,

/Z///W@

cc: Senator Max Baucus
Mr. Dean Zerbe
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SAVING THE LAST GREAT PLACES ON EARTH

December 11, 2003

The Honorable Charles E. Grassley
United States Senate
Chairman

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand

Dear Senator Grassley:

tel  [703] 8415300
fax [703] 841.1283

nature.org

This letter is in response to conversations with Dean Zerbe regarding how the Committee wants
TNC to proceed with the marking of confidential materials. As per Mr. Zerbe’s email of
12/3/03, the Committee should consider all documents as “confidential/ proprietary” except for

the following materials:

Forms 990. ‘
Audited Financial Statements.
Recorded Deeds and Easements.

PO

The General Information Regarding TNC Submitted on 7/25/03.

Also included with this letter is the easement modification chart (FY 93-02) requested orally by
Mr. Zerbe. Finally, for your information, I am enclosing a recently completed Department of

Defense audit report regarding The Nature Conservancy.

Please let me know if you have any questions.

Sincerely yours,

71/'//;2'2/;;:; A Z/jp

Karen S. Berky

Director, Government Relations

cc: Dean Zerbe (without attachments)
Andrea Cohen (without attachments)y”
Pat Heck (without attachments)
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June 18, 2004

Mr. Dean Zerbe

Mr. Jonathan Selib

Senate Finance Committee
Washington, DC 20510-6200

By Hand

Dear Dean and Jonathan:

[ am pleased to enclose a copy of the The Nature Conservancy’s report entitled
Strengthened Governance, Policies and Procedures dated June 18, 2004. This is an update of
the Interim Report dated March 2, 2004, previously supplied to the Committee. This governance
report summarizes all of the significant changes made by the Conservancy since June of 2003 up
to and including actions taken by the Board of Governors at last Friday’s Board meeting. I hope
that you will find this report helpful as you continue your review of the Conservancy and the
nonprofit sector generally. The Conservancy will be using this report to further inform and
educate our staff, chapter trustees, and the public as to actions taken by the Conservancy. Please
feel free to distribute this governance report.

Also, as I mentioned in my voicemail yesterday, Don Moorehead and I would be pleased
to meet with you to discuss both the report and our thoughts on potential legislative options.

Sincerely yours,
;{ e

Karen S. Berky
Director, Government Relations
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STEVEN J. McCoRMICK
President and Chief Executive Officer

Hand Delivered
December 23, 2003

The Honorable Charles E. Grassley
The Honorable Max Baucus
United States Senate

Senate Finance Committee
Washington, DC 20510-6200

Dear Senators Grassley and Baucus:

My colleagues and I at The Nature Conservancy have studied with great interest the recent
reports in the press and elsewhere concerning in-kind contributions, including gifts of land
and interests in land such as conservation easements. In the case of conservation easements,
these concerns include whether there is a significant conservation benefit to the public, how
values are established for tax purposes, and how compliance with the conservation restrictions
is monitored.

The Nature Conservancy today uses conservation easements to protect targeted ecologically-
important lands and waters as habitat for native land and animal species. The Conservancy
has used conservation easements to protect nearly three million acres of lands and waters
across the United States. Conservation easements are one of the most powerful, effective and
voluntary tools available for the permanent conservation of private lands. Their use has
successfully protected millions of acres of critical wildlife habitat and open space, keeping it
in private hands and generating significant public benefits.

In many instances, there are no practical preservation alternatives as governments at all levels
face financial requirements that leave comparatively little funds for land acquisition.
Moreover, available evidence indicates that the private owners who retain the land following
grants of easements generally are good stewards who honor the restrictions regarding land use
and development. For these reasons, The Nature Conservancy strongly supports conservation
easements and targeted tax incentives designed to encourage their use.

As you know, last June The Nature Conservancy strengthened its procedures and safeguards

with regard to conservation easements and other land transactions. We of course are
continuing to examine all of our practices, procedures, and policies related to conservation

133



easements to ensure the appropriate, consistent, ethical and effective use of this important
conservation tool. Nevertheless, the recent reports highlighted some very real, yet isolated,
abuses of conservation easements and the current Internal Revenue Service rules and
regulations designed to govern them. These examples, while representing only a tiny fraction
of easement projects nationwide, are troubling and should immediately be addressed by the
Internal Revenue Service. The Nature Conservancy believes the IRS should be given the
resources it needs to adequately monitor and enforce existing rules and regulations governing
conservation easements and associated tax incentives.

As it has in the past, The Nature Conservancy will work with Congress to develop additional
legislation to ensure that the tax incentives for conservation easements and similar land
transactions are used only for their intended purposes. The Nature Conservancy will support
the enactment of appropriate legislation and assist the private sector in its implementation.

Very truly yours, :
% ;

cc: Members of the Senate Finance Committee
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January 9, 2004

Mr. Dean Zerbe
Mr. Pat Heck
United States Senate

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand

Dear Dean aﬁd Pat:

tel  [703] 8415300
fax  [703] 841.1283

nature.org

When we last met on December 11, I mentioned that there were several transactions on which I
was going to do some additional research with regard to Question 18: Cash Donations -- $50K
Donors To Whom TNC has Sold Land or an Interest in Land in Past Ten Fiscal Years

(Conservation Buyers).

I would like to bring two transactions/names to your attention:

1. David Letterman: Conservation Buyer Transaction Numbers 19-22 (of the second list

numbered 1-150).

Although The Nature Conservancy did not sell land to Mr. Letterman, Mr. Letterman is a
$50K donor to The Nature Conservancy and Mr. Letterman did eventually become an owner

of one of the tracts of land involved in the Herring Creek transaction.

2. Caroline Alexander Forgason: Conservation Buyer Transaction Number 16 (of the first list

numbered 1-19).

Ms. Forgason is not a 50K individual donor. However, a company controlled by her and her
husband donated 50K The Nature Conservancy. The company, “Groves-Alexander”, is
listed as a 50K donor in the list supplied to the Committee on November 26, 2003.

Please let me know if you have any questions.

Sincerely yours,

Karen 3ok
Karen S. Berky

Director, Government Relations

cc: Jonathan Selib
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April 5, 2004

‘The Honorable Charles E. Grassley
United States Senate
Chairman

‘Senate Finance Committee
Washington, D.C. 20510-6200

By Hand

Dear Senator Grassley:

tel  [703] 8415300
fax  [703] 841.1283

nature.org

Pursuant to the Senate Finance Committee’s request of March 3, 2004, I am pleased to
forward the following documents for the Committee’s review. The Committee should consider
all enclosed documents as “confidential/proprietary,” in accordance with our prior agreement.

As requested by the Committee, we will continue to produce additional docume

they are retrieved and assembled.

The documents being transmitted today include the following materials:

L Conservation Buyer Program
A. Part 11. Spreadsheet: Related Parties-Addresses (1-19).
B. Part 11. Spreadsheet: Addresses (1-150).

III. Tradelands
A. Parts 1-3.

V1. Easements

nts for review as

A. Part 14. Names and Addresses of the First 50 Persons who Contributed Conservation

Easements to TNC During 1999, 2001, and 2003.
XII. Related Organizations
A. Parts 1-8.

= Volume I (Books 1 and 2)
=  Volume II (Books 1 through 4)
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New Question I. Functionally Related Revenue
A.  Parts1-3.

New Question II. Other Questions Regarding Revenues, Expenses, and Form 990
Reported Items

A. Parts 1-6.
New Question ITI. Excess Benefit Transaction Issues
A. Parts 1-8.

Please let me know if you have any questions.

Sincerely yours,

mef%ﬁﬂ/

Karen S. Berky
Director, Government Relations

cc: Dean Zerbe (without attachments)
Jonathan Selib (without attachments)
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April 15, 2004

The Honorable Charles E. Grassley
United States Senate

Chairman

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand

Dear Senator Grassley:

Pursuant to the Senate Finance Committee’s request of March 3, 2004, I am pleased to
forward the following documents for the Committee’s review. The Committee should consider
all enclosed documents as “confidential/proprietary,” in accordance with our prior agreement.

As requested by the Committee, we will continue to produce additional documents for review as
they are retrieved and assembled.

The documents being transmitted today include the following materials:

I. - Conservation Buyer Program

A. Responses to Senate Finance Committee Questions on Conservation Buyer Program
(Memorandum dated April 15, 2004).

B. Part 4. Documents Relating to Shelter Island (Thompson Hill) Transaction.

C. Part 6. Resolution Re: Conservation Buyer Transactions.

IV. Easements

Responses to Senate Finance Committee Questions on Conservation Easements
(Memorandum dated April 15, 2004). ‘

Part 3. Monitoring Reports for the 10 Largest and 10 Smallest Conservation Easement
Properties in Ohio and California (2 binders and 1 document).

Part 7. Updated Chart Re: Easement Modifications with copies of the easement before and
after amendment.

Parts 10 and 11. Updated Chart Re: Conservation Easement Purchases and Donations with
forms 8282/8283.

Part 15. Documents Relating to Items 14-17 “San Joaquin Hills Portfolio”

(6 Binders).

m Y N w® P
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Please let me know if you have any questions.

Sincerely yours,

Karen S. Berky
Director, Government Relations

cc: Dean Zerbe (without attachments)
Jonathan Selib (without attachments)
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The Nature

Worldwide Office tel  [703] 8415300
/ 4245 N. Fairfax Drive, Suite 100 fax  [703] 841.1283
onserva }’lcy. Arlington, VA 22203-1606

nature.org
SAVING THE LAST GREAT PLACES ON EARTH

April 23, 2004

The Honorable Charles E. Grassley
United States Senate
Chairman

Senate Finance Committee
Washington, D.C. 20510-6200

By Hand

Dear Senator Grassley:

Pursuant to the Senate Finance Committee’s request of March 3, 2004, I am pleased to

forward the following documents for the Committee’s review. The Committee should consider
all enclosed documents as “confidential/proprietary,” in accordance with our prior agreement.
As requested by the Committee, we will continue to produce additional documents for review as
they are retrieved and assembled.

i
.

omw U o w o » B ®F P2

The documents being transmitted today include the following materials:
Conservation Buyer Program
Part 8. Documents Relating to outside counsel who have provided tax opinions with

regard to Conservation Buyer transactions.
Part 3.h. Davis Mountains (Two Binders).

. Government Transactions Regarding Land Sales

Responses to Senate Finance Committee Questions on Land Sales to Government
(Memorandum dated April 23, 2004).

Part 7.a. Chart: Sales to State and Local Government Agencies ($2,000,000 or over from
July 1, 1997 to June 30, 2002). '

Part 7.a. Documents Regarding Sales to State and Local Government Agencies ($2,000,000
or over from July 1, 1997 to June 30, 2002) (11 folders).

Part 8. Chart: Certain Interests in Land Transferred to Local, State and Federal Government
Entities.

Part 8. Documents regarding Big Cypress Preserve.

Narrative Re: Transfers to Federal Agencies (previously provided November 18, 2003).
Department of Interior Memorandum “Department of Interior Land Acquisitions Conducted
with the Assistance of Nonprofit Organizations” dated June 3, 1992.
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H. GAO Report “Land Acquisitions Involving Nonprofit Conservation Organizations” dated
June, 1994.
I. Policy and Procedure regarding recovery of costs in government real estate transactions.

VI. Easements
A. Parts 5 and 6. Policies and Procedures related to monitoring and enforcement of easements.

B. Part 8. Documents relating to tracking change of ownership of properties subject to
conservation easements. ‘

C. Part 17. Documents regarding outside counsel who have provided tax opinions with regard
to Conservation Buyer transactions.

X1. Valuation

A. Documents related to donor notification regarding IRS Form 8283 (these documents also
respond to VI. Easements, Part 13).

XIV. Transactions with Board Members
A. Parts 1-3. Transactions with Board Members.
XVIIIL. Cash Donations Greater than $50,000

A. Response to Question XVIII regarding tax benefits.
Please let me know if you have any questions.

Sincerely yours,

Hornew £ . &4/7«

Karen S. Berky
Director, Government Relations

cc: Dean Zerbe (without attachments)
Jonathan Selib (without attachments)
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Worldwide Office . el 841.
The Na t ure @ 4245 N. Fairfax Drive, Suite 100 :ax ggg 8:1?2;;)
Con Se rva nC)/. Arlington, VA 22203-1606

nature.org
SAVING THE LAST GREAT PLACES ON EARTH

November 23, 2004

The Honorable Charles E. Grassley
The Honorable Max Baucus
United States Senate

Chairman and Ranking Member

Senate Finance Committee
Washington, D. C. 20510-6200

By Hand
Dear Senators Grassley and Baucus:

Pursuant to the Senate Finance Committee’s request of October 27, 2004, I am
pleased to forward the first group of documents for the Committee’s review. As we have

in the past, we will continue to produce additional documents for review as they are
retrieved and assembled.

The documents being transmitted today include the following materials:

Question 8

A. Narrative Re: Milliken Easement.

Question 9

A. The March 15, 2001 memorandum from the firm of McCutcheon, Doyle, Brown
and Enerson, LLP was previously transmitted to the Committee on April 23, 2004. For
the Committee’s convenience, enclosed is an additional copy of the March 15, 2001
memorandum.

Question 13
A. Narrative Re: IRS Audits.
Question 14

A. Narrative Re: Private Letter Rulings.
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Question 19

A. Narrative Re: Conflict of Interest Policy.

B. Copies of six of The Nature Conservancy’s policies and procedures (Conflicts of
Interest -- Policy and Procedure; Internal Revenue Service forms 8282 and 8283 -- Policy
and Procedure; Policy on Sales To or From Related Parties; and Policy on Tax
Deductions for Contributions of Land by Members of the Board of Governors).

Question 23

A. Form 990 and 990-T for Fiscal Year ended June 30, 2003.

Question 24

A. Narrative Re: Legal Opinions and Conflicts of Interest.

Please let me know if you have any questions.
Sincerely yours,

Karen S. Berky
Chief Ethics and Compliance Officer

cc: Dean Zerbe (w/o attachments)
Jonathan Selib (w/o attachments)
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Worldwide Office . tel  [703] 8415300
CThe Nat ure @ 4245 N. Fairfax Drive, Suite 100 fax  [703] 841.1283
onse rvancy. Adlington, VA 22203-1606

nature.org
SAVING THE LAST GREAT PLACES ON EARTH

December 22, 2004

The Honorable Charles E. Grassley
The Honorable Max Baucus
United States Senate

Chairman and Ranking Member

Senate Finance Committee
Washington, D. C. 20510-6200

By Hand
Dear Senators Grassley and Baucus:

Pursuant to the Senate Finance Committee’s request of October 27,2004, I am
pleased to forward the second group of documents for the Committee’s review. We
expect to transmit the final set of responses to your letter shortly after the Christmas
holidays. o

The documents being transmitted today include the following materials:

Question 1

A. Narrative Re: Conservation Easement Modification Procedures and
Governmental Approval.

Question 2
Al Narrative Re: Conservation Easement Modifications and discussion with the IRS.
Questions 3,4 and 5

A. Narrative Re: Stewardship Endowments and Easements.
B. Stewardship Policy ’ ‘

Question 10
A. Narrative Re: Conservancy Relationship with PricewaterhouseCoopers.
Question 11

A. Narrative Re: Functionally Related Revenue
B. Excerpt from The Conservancy’s Chart of Accounts.
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Question 12

A. Narrative Re: Emissions Credit Arrangements.
B. Memoranda re: Jack Smith dated February 1, 2000, April 18, 2000, and

November 6, 2000.
C. Comprehensive Agreements for Emission Credit Arrangements (Binders I-VI).
| Question 16

A. Documents regarding TNC’s transactions with John P. Morgridge, the Morgridgé
Foundation, and Cisco Systems that relate to the Cisco Systems transactions that
were described in TNC’s Form 990 for filing for 1998 through 2001.

Please let me know if you have any questions.
Sincerely yours,

Kms% Lo Sedd

Karen S. Berky
Chief Ethics and Compliance Officer

cc: Dean Zerbe (w/o attachments)
Jonathan Selib (w/o attachments)
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: ' » ‘Worldwide Office . tel  [703] 8415
C%ee %%%lgﬁ / 4245 N. Fairfax Drive, Suite 100 fax [;g;] 8:1.113;)

SAVING THE LAST GREAT PLACES ON EARTH

Arlington, VA 22203-1606
nature.org

December 28, 2004

The Honorable Charles E. Grassley
The Honorable Max Baucus
United States Senate

Chairman and Ranking Member
Senate Finance Committee
Washington, D. C. 20510-6200

By Hand
Dear Senators Grassley and Baucus:

Pursuant to the Senate Finance Committee’s request of October 27, 2004, I am
pleased to forward a document which completes our submittal of materials on December

22, 2004.

The document being transmitted to the Committee today includes the following
materials: ' '

" Question 12
C. Management Plan for Noel Kempff National Park
(Section 4, Attachment S of Binder VI, which was provided to the Committee on

December 22, 2004.)

Please let me know if you have any questions.

Sincerely yours,
(a/\m— §- BM-‘H/
b, A4
Karen S. Berky

Chief Ethics and Compliance Officer

cc:  Dean Zerbe (w/o attachments)
Jonathan Selib (w/o attachments)
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, Worldwide Office tel  [703] 8415300
TheNatw’e @ 4245 N. Fairfax Drive. Suite 100 fax  [703) 8411283
Conservancy. >& lingion. VA 12009 1606

SAVING THE LAST GREAT PLACES ON EARTH :

nature.org

January 14, 2005 ' _ C RBadors

The Honorable Charles E. Grassley
The Honorable Max Baucus
United States Senate

Chairman and Ranking Member
Senate Finance Committee
Washington, D. C. 20510-6200

By Hand
Dear Senators Grassley and Baucus:

Pursuant to the Senate F inahce Committee’s request of October 27, 2004, I am
pleased to forward the third group of documents for the Committee’s review. I believe this
third response completes all of remaining questions and document requests contained in
your October 27, 2004 letter.

The documents being transmitted today include the following materials:

Question 6

A. Narrative Re: Easement Modifications.
B. Chart Explaining Easement Modification Requests.

Question 7
A. Monitoring Reports for Pennsylvania and Florida. (one binder)
Question 15

Al Narrative Re: Material Changes.

Question 17

A. Narrative Re: Trade Lands.
B. Summary Trade Lands Chart (FY98 through FY02) with chart heading explanation.

L4
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Question 18

A.  Narrative Re: Conservation Beef, LLC (CBL) Structure.
B. CBL Stewardship Guidelines.

C. Deed of Conservation Easement Relating to the Sun Ranch.

Question 20

A. Narrative Re: Board Approval of Related Organizations.

B. Policy on Related Business Entities. ‘

C. Standard Operating Procedure on Significant Business Interests in
Separate Legal Entities.

D. Risk Assessment Committee Memorandum.

Question 21

A Narrative Re: Related Organizations.
Question 22 |

A. Narrative Re: Corporate Subsidiaries.
Quéstion 25 |

A, Narrative Re: Related Party Transactions.

B. Chart Re: Related Party Transactions.

C. Attachments Re: Related Party Transactions.
Question 26

A Narrative Re: Martha’s Vineyard.

Please let me know if you have any questions.

Sincerely yours,

/{MS% by £

Karen S. Berky

Chief Ethics and Compliance Officer

ce: Dean Zerbe (w/o attachments)
Jonathan Selib (w/o attachments)



Worldwide Office
4245 N. Fairfax Drive, Suitc 100
Arlington. VA 22203-1606

The Nature £, 4
Conservancy <&

SAVING THE LAST GREAT PLACES ON EARTH

February 25, 2005

The Honorable Charles E. Grassley
The Honorable Max Baucus
United States Senate

Chairman and Ranking Member
Senate Finance Committee
Washington, D. C. 205 10-6200

By Hand

Dear Senators Grassley and Baucus:

tel  [703] 8415300
fax- [703] 8411283

nature.org

Pursuant to the request made by Dean Zerbe to Jimmie Powell on February 23,

2005, I am pleased to'prqyide the following documents:

1. The Nature Conservancy Response to IRS Form 4564, Information Document
Request, Request Number 136, submitted to IRS November 29, 2004.

A. Description of contractor status of s

B. The Nature Conservancy Contract for Services between Office of the

President, The Nature Conservancy, and
Contract Number OOP-01-2001, dated February 27, 2001.

C. Memo to [N from Mike Dennis, dated July 27, 2001,

Amendment of Contract for Services.

D. The Nature Conservancy Contract for Services between Office of the

President, The Nature Conservancy, and
Contract Number OOP-04-2002, dated January 9. 2002.

2

E. The Nature Conservani Contract for Sexvices between Office of the

President
Contract Number OOP-05-2002, dated April 1, 2002.
F. Addendum #1 to Contract OO0P-05-2002.

Please let me know if you have any questions.

Sincerely yours,

cc:  Dean Zerbe (wfo attachments)
Jonathan Selib (w/o attachments)
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Worldwide Office ) tel  [703] 8415300
CThe Natur (4 / 4245 N. Fairfax Drive, Suite 100 o . fax  [703] 841.1283

nserv ancy Arlingiom VA 22203-1606

e ) . nature.org

May 4, 2005

The Honorable Charles E. Grassley . The Honorable Max Baucus

United States Senate ... United States Senate

Chairman Ranking Member

Senate Finance Committee Senate Finance Committee

Washington, D. C. 20510-6200 Washington, D. C. 20510-6200

By Hand

Dear Senators Grassley and Baucus:

Pursuant to the Senate F inance' Committee’s Areque‘st of April 21, 2005, I am
pleased to forward the first group of documents for the Committee’s review.

The documents being transmitted today include the following materials: -
Question 7

A. Chart: Estimated Contributions Breakdown.

Question 8
A, Narrative Re: Donor Advised Fund.
B. TNC Donor Advised Fund — Participants since April 1, 2002 — spreadsheet
C. The Nature Conservancy’s Investment Policy.
D. Donor Advised Fund Procedures.
E. Protocol for Distributions.
F. Distribution to Charity Cover Letter.
G. Memorandum of Understanding (with Exhibit A).

Question 14
A.  Narrative Re: Matching Federal Grant Awards.
B. All TNC Staff email dated February 18, 2000.

C. OMB Circular A-133 audit reports issued by PricewaterhouseCoopers LLP
(2002-2004) and Arthur Andersen LLP (2000-2001).

yded Paper
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* Worldwide Office : . ‘ tet  [703] 8415300
TheNature @ 4245 N. Fairfax Drive, Suite 100 v fax [703] 841.1283

: Onservancy Arlington, VA 222031606
nature.org
~ May 12, 2005
The Honorable Charles E. Grassley - The Honorable Max Baucus
United States Senate : United States House of Representatives
Chairman = _ Ranking Member '
Senate Finance Committee _ Senate Finance Committee
Washington, D.C. 20510-6200 Washington, D.C.. 2051 0-6200
By Hand

Dear Senators Grassley and Baucus:

Pursuant to the Senate Finance Committee’s request of April 21, 2005, I am
pleased to forward the second group of documents for the Committee’s review. We plan
to forward the final group Qf documents to you early next week.

The documents being trans:mitted today include the following materials:
Question 2 | | | |

A. Narrative Re: Marketing of Conservation Buyer Properties.

Question 3

A. Narrativé Re: Donations to Conser_vation Buyer Fund.
Question 4

A. Narrative Re: 1031 Like-Kind Exchanges.

Question 5
A. Narrative Re: Colorado Conservation Tax Credits.

* Question 9

A. Narrative Re: Conservation Easements (FY03-04).
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Woildwide Office ~tel  [703] 8415300
The Na tul’e / 4245 N. Fairfax Drive, Suite 100 ' fax  [703] 8411283

Conservancy Arlington, VA 22203-1606 nature.org '
May 12, 2005
The Honorable Charles E. Grassley The Honorable Max Baucus
United States Senate United States House of Representatives
Chairman Ranking Member .
Senate Finance Committee Senate Finance Committee
Washington, D.C. 20510-6200 Washington, D.C. 20510-6200
By Hand |

Dear Senators Grassley and Baucus:

Pursuant to the Senate Finance Committee’s request of April 21,‘2005, Iam
pleased to forward the second group of documents for the Committee’s review. We plan
to forward the final group of documents to you early next week.

The documents being transmitted today include the following materials:
Question 2

A. Narrative Re: Mafketing of Conservation Buyer Properties.

Question 3

A. Narrative Re: Donations to Conservation Buyer Fund.
Q.uestion 4

A. Narrative Re: 1031 Like-Kind Exchanges.

Question 5
A. Narrative Re: Colorado Conservation Tax Credits.

Question 9

A. Narrative Re: Conservation Easements (FY03-04).
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.Question 10
A. Narrative Re: Carbon Sequestration Projects.
Question 11

A. Narrative Re: Trade Land Activities. K
. B. Chart of Trade Lands with Value Exceeding $100,000.

Question 12
A. Narrative Re: Martha’s Vineyard Transaction.
Question 13

A. Narrative Re: Documents Relating to Reimbursements to Retha Wellons.
B. Receipts of Payments made to Retha Wellons. (1 binder)

Question' 15
A. Narrative Re: Review of Form 990.
Question 16
A. Narrative Re: Unrelated Income Business.
B. Unrelated Income Tax Standard Operating Procedure.
C. Index of documents submitted for question 16.
D. Documents relating to characterization of UBIT activity. (1 binder)

Please let me know if you have any questions.

Sincerely yours,

irector of Government Relations

cc:  Dean Zerbe (w/o attachments)
Jonathan Selib (w/o attachments)
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Worldwide Office tel  [703] 8415300
CThe Natur (4 / 4245 N. Fairfax Drive, Suite 100 fax  [703] 8411283

onservancy.

Arlington, VA 22203-1606
nature.org

SAVING THE LAST GREAT PLACES ON EARTH

May 17, 2005

The Honorable Charles E. Grassley The Honorable Max Baucus
United States Senate United States Senate

Chairman Ranking Member

Senate Finance Committee Senate Finance Committee
Washington, D. C. 20510-6200 Washington, D. C. 20510-6200
By Hand

Dear Senators Grassley and Baucus:

Pursuant to the Senate Finance Committee’s request of April 21, 2005, I am
pleased to forward the third group of documents for the Committee’s review. Our
response to Question 17 will be forthcoming.

The documents being transmitted today include the following materials:

Question 1

Part A. Information Re: Conservation Buyer Transactions

1.
2.

Spreadsheet with required information and responses
Back-up documentation for 47 transactions (2 boxes)

Part B. Block Island

4.

1. Narrative Re: Block Island Transactions
2.
3. Map: Northeast Coastal Areas Study, Significant Coastal Habitats, Block

Map: Block Island Conservation Ownership.

Island Complex.
Article: "Block Island refuge has it all," by Peter Lord, The Indianapolis Star,
Sunday, June 2, 1991.
Article: "Bird Island Block Island," by Carol McCarthy, The Way, Monday,
October 20, 1997. '
Newsletter: Conservation Update Block Island, The Nature Conservancy
Spring 2005 newsletter.
Letters regarding importance of Block Island.
A. Senator Lincoln Chafee to North American Wetlands Conservation
Council, March 27, 2000.
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B. Senator John Chafee to North American Wetlands Conservation
Council, April 3, 1998.

C. Acting Regional Director, Region 5 of U.S. Fish and Wildlife Service
to David Smith, Director (ARW/NAWWO), March 28, 2000.

D. Ronald E. Lambertson, Regional Director of U.S. Fish and Wildlife
Service to North American Wetlands Conservation Council, March 31,
1998.

Question 6
A. Narrative Re: Organizational Review of Transactions.

B. Supporting documents: Board or Committee Review of Transactions or
Arrangements (1 binder)

Please let me know if you have any questions.

Sincerely yours,

cc:  Dean Zerbe (w/o attachments)
Jonathan Selib (w/o attachments)
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JUL 25 2003

Question 6: Easements
Background on communication/marketing contact calls—Prepared 7/21/03

The teleconference call that took place on December 4 2002, was one of the update calls
that the communications department at the Worldwide Office regularly hosts for the
approximately 115 Conservancy staff on the Worldwide Office maintained e-mail
distribution list of communications/marketing contacts. There is no regular
teleconference schedule and the frequency of these calls increased during the months
before the Washington Post articles ran.

The purposes of the December 42002 call was to keep the communication contacts
appraised of the status of the Washington Post series so that Conservancy staff in the
field who deal with the media were informed. For the teleconference call on December
4, 2002, the Acting Director of Media Relations, Jordan Peavey, sent an e-mail on
December 2, 2002 to the communications/marketing contacts e-mail distribution list to
inform them about a mandatory conference call to discuss the upcoming Washington Post
series. (A copy of this e-mail invitation is attached)

Despite the mandatory attendance suggested, the usual practice for these calls is that
whoever is available will dial in at the appointed time. During the first few minutes of
the call an informal roll call is taken as people sign on to the call. The communications

" department ‘does not maintain a record of the people or states that are on the call.

If a communications contact is not available he or she might ask someone else from the
state office to listen in on the call. Likewise, if a state does not have a designated
communications contact someone else from the state office might listen in on the call.

The people on the call may or may not take handwritten or typed notes for their
information or to distribute to other people in their offices. The Worldwide Office does
not collect their notes but does send a summary of the call to the
communication/marketing contacts e-mail distribution list that is invited to the call.

Teleconference of December 4, 2002

The Director of Conservation Marketing, David Williamson, who had been the point of
contact for working with the Washington Post reporters, led the call. He spent
approximately an hour going over a wide-range of issues relating to the Washington Post
in a very conversational and informal manner. He gave a chronology of the interaction
between the Washington Post reporters and Conservancy staff and gave a few examples
of some of the issues materials that the reporters examined.

The Conservancy was concerned at this point in time and in our interactions with the

reporters that the article would not be a fair and accurate representation of the
organization. Thus, Mr. Williamson detailed potential themes that the Conservancy staff
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thought the Post may run, despite our conviction that they were not an accurate portrayal
of the situation.

As one of these themes Mr. Williamson explained that someone could see the valuation
of conservation easements as subjective and a tool to inflate our income. He was not in
any way implying that this was the practice of the Conservancy. In fact, it is TNC’s
practice to advise donors that it is their own responsibility to secure “qualified appraisals”
to substantiate the value of their contribution and that TNC takes no position on the value
of the donated land or easements claimed by donors.

Mr. Williamson also relayed the Conservancy’s estimate on the likely timing of the
article and the preparation materials the media relations department was gathering to help
the state offices prepare for likely questions from key constituencies such as donors,
members or the media. He also took questions from the people on the call.

After the conference call, Ms. Peavey sent the communication/marketing contacts e-mail
distribution list the official notes of the call from the Worldwide Office. (A copy of the
e-mail with the notes as an attachment and a copy of the official notes as they were sent
out are attached).

“Memo” Referenced in the Washington Post

The “memo” referenced in the Washington Post article came from Chandra Gordon,
donor relations manager, for the Kentucky chapter of The Nature Conservancy.
Kentucky is one of the states without a designated communications contact and neither
the state director, Jim Aldrich, nor the then director of philanthropy, Logan McCulloch,
was available at the time of the call. Ms. Gordon and the assistant to the state director,
Tonya Courtney, debated who would sit in on the call to take notes. They decided that
Ms. Gordon would sit in on the call as a note-taker for Kentucky. The “memo” is Ms.
Gordon’s notes that she took based on the discussion that she heard on the call. On
December 6, 2002, she sent these notes to Mr. Aldrich, Mr. McCulloch and Ms.
Courtney. The state director, Mr. Aldrich, asked a development assistant, Marsha Sims,
to send these notes to the Kentucky staff. (A copy of Ms. Gordon’s notes and the e-mail
sent by Ms. Sims to Kentucky staff are attached.)

1/
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QUESTION 6: Conservation Easements ‘ JUL25 2003

“In addition, for all easements above $25,000 (as valued by the donor or purchaser price) please
provide a list valuing all easements purchased by or donated to TNC since January 1, 1998,
including the dollar amount of the easement, where the land was located, and the identity of the

donor or seller. Please note all easement purchased or donated that involved officials, governors,
or trustees of TNC or its state affiliates.”

It will not be possible to fully complete the request to supply information about the value of all
easements above $25,000 acquired by TNC since January 1, 1998 because of the way in which
such information is obtained and collected by TNC. The value of easements donated by
individuals where a tax deduction is claimed will be substantiated by an independent qualified
appraisal and accompanied by Form 8283; in those cases we will be able to provide the required
valuation infonnation. Similarly, for eésements that were purchased by TNC, either as a
bargain-sale or for full .value, we will have an appraisal or other information to substantiate the
values involved because it is TNC practice to obtain such valuation information as a basis for
and prior to entering into such purchases. However, there are cases in which the donor did not
claim a tax deduction in which event TNC may or may not have relevant appraisal information.
In addition, in cases where a corporation is the donor of the easement, since there is no legal
requirement for such donors to use Form 8283 which would require an appraisal to be attached
thereto, TNC may or may not have the relevant appraisal information. TNC uses our own
appraisal information as the basis for book value in cases where an easement has been purchased.
In cases where an there has been a donation and the donor supplies TNC with an appraisal, TNC
uses that valuation as the basis on which to establish the value for such easements on TNC's
books. Where no appraisal exists, TNC carries such interests on the books at an estimated value

where there 1s a reasonable basis for such valuation. TNC has been advised by its external
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Worldwide Office tel  [703] 8415300
The Nat ure @ 4245 N. Fairfax Drive, Suite 100 fax [703] 841.1283

C onservan C)/. Arlington, VA 22203-1606 nature.org
April 15, 2004
Responses
to

Senate Finance Committee Questions on Conservation Easements

This memorandum responds to 12 of the questions concerning conservation
easements set forth in Part VI of the letter dated March 3, 2004 to The Nature Conservancy
(the “Conservancy”) from Senators Grassley and Baucus on behalf of the Committee on
Finance of the United States Senate (the “Committee”).' Part I of this memorandum
contains a brief overview of the use of conservation easements by the Conservancy; Part II
identifies the Conservancy’s key policies and procedures with respect to conservation
easements and describes the steps taken by the Conservancy from and after June 13, 2003
to strengthen those practices and procedures; and Part III provides detailed responses to the
Committee’s specific questions with respect to the application of the Conservancy’s
policies and procedures.

L

Use of Conservation Easements by the Conservancy

The mission of the Conservancy is to preserve the plants, animals and natural
communities that represent the diversity of life on Earth by protecting the land and waters
they need to survive. The Conservancy has developed and uses a strategic, science-based
process called “Conservation by Design” to identify lands and waters for inclusion in the

Conservancy’s conservation programs.

1 The remaining five questions contained in Part VI of the Committee’s letter (i.e. Questions 10, 11, 13, 14,
and 17) request data or documents that do not require explanation or elaboration. Responses to those
requests, and the data and documents requested in connection with the questions addressed in this
memorandum, are being provided to the Committee separately. The Committee is also being provided with
all documents referred to in this memorandum.
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In the United States, the Conservancy traditionally has used land acquisitions as a
principal tool to accomplish its mission and today owns and manages more than 1,500
preserves throughout the United States. In many instances, however, the Conservancy’s
conservation mission may be accomplished in other ways. In such cases, the Conservancy
employs a broad range of alternatives to the “purchase and hold” strategy. Conservation
easements are one such alternative.

A conservation easement is a voluntary agreeﬁlent by a landowner to surrender
irrevocably certain rights that are otherwise inherent in the ownership of the land (e.g., the
right to subdivide and develop the land or the right to use the land for certain purposes).
The easement is then sold or donated by the landowner either to a private organization,
such as the Conservancy, or a public agency, which agrees to hold the right to enforce the
terms of the easement in perpetuity. Even where the current landowner has no intention of
taking actions prohibited by the conservation easement (e.g., subdividing and developing
the land), the ébnsefvation easement still serves important conservation purposes. This is
because a conservation easement “runs with the land” and thus is binding on the current
and all future owners of the land. In essence, valuable rights surrendered in a conservation
easement are forfeited permanently and effectively no longer exist.”

Land that is subject to a conservation easement remains in private ownership. It is
subject to State and local property taxes and available for those human uses (including job-
producing economic activities) that are compatible with the conservation objectives of the
easement. Conservation easements are carefully structured by the Conservancy to
encompass only those rights that are necessary to ensure that specific conservation values
are achieved. As a result, many types of private land use, such as farming, ranching and

timber harvesting, can continue under the terms of a conservation easement subject to

2 Treas. Reg. § 1.170A-14(g)(6)(i) states: “If a subsequent unexpected change in the conditions surrounding
the property [that is the subject of a conservation easement] . . . can make impossible or impractical the
continued use of the property for conservation purposes, the conservation purpose can nonetheless be treated
as protected in perpetuity if the restrictions are extinguished by a judicial proceeding . . . .”

161



suitable restrictions protect land and water resources to ensure that the underlying
conservation objectives are achieved on a permanent basis.

Conservation easements are used in the United States by more than 1,200 other
conservation organizations, including many local and regional land trusts, and in some
locations easements may be the only viable option for achieving conservation objectives.
The Conservancy has used conservation easements for more than four decades for a broad
range of purposes. For example, conservation easements have been and continue to be
used to provide buffers for core conservation areas, including national parks and other
‘public lands; preserve critical habitats; conserve watersheds and aquifers, thus helping to
ensure clean drinking water; and protect open space in rapidly growing urban and suburban
areas. Given these public benefits, nearly all States have enacted laws specifically
authbrizing the creation of conservation easements in land and these laws are generally
modeled on the Uniform Conservation Easement Act adopted in 1981 by the National
Conference of Commissioners on Uniform State Laws. Federal tax incentives to promote
conservation easements were first provided by Congress in 1976. A number of States now
also provide tax benefits as do other countries such as Canada and Australia.

II.

The Conservancy’s Practices and Procedures

As described more fully in Part IIT of this memorandum, the Conservancy has over
the years adopted a broad range of policies and standard operating procedures governing
the use of conservation easements to carry out its mission. Many of these policies and
procedures were formally established in 1996, based on then existing unconsolidated
policies and practices.” Specifically, since 1996, the Conservancy has had written policies
or standard operating procedures that govern when easements will be accepted or
purchased by the Conservancy; require preparation of a detailed “baseline” report at the

time of acquisition to facilitate future monitoring and enforcement; and provide for the

3 A number of these “existing unconsolidated polices and practices” were reflected in memoranda, etc., and
in 1996 the Conservancy completed a comprehensive project to codify its policies and procedures.
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establishment of stewardship funds to finance monitoring and enforcement. In addition, in
2001, the Conservancy established a comprehensive standard operating procedure
governing proposed modifications to the terms of easements. The current procedure
requires that any decision by the Conservancy to accept a proposed easement modification
must be submitted to the relevant State authorities.

At its meeting on June 13, 2003, the Board of Govemors of the Conservancy
reaffirmed the importance of conservation easements to the Conservancy’s mission and, in -
its review of conservation buyer transactions,* adopted three new policies that relate to
conservation easements and build upon prior policies and procedures. First, a scientific
assessment must be completed for all conservation buyer transactions to determine the
easement terms that are necessary to achieve the desired conservation objective. Second,
community values and input will be integral in determining proposed land uses under a
conservation easement. Third, all conservation buyer transaction easements must include a
monitoring plan that will ensure that the conservation goals will be met and the easement
terms will be enforced. '

_ Immediately following the Board’s meeting, the Conservancy’s senior management
commissioned a comprehensive internal review of the processes by which the Conservancy
acquires, uses, monitors and enforces conservation easements. A draft report, with specific
recommendations, was published on December 14, 2003 and circulated for comment to
senior managers within the Conservancy, volunteer leaders, outside experts and partner
organizations. The draft report was also posted on the Conservancy’s web site for public
comment. Following review of the comments received, and with the concurrence of the
Executive Committee of the Board of Governors, additional policies and procedures with
respect to conservation easements were adopted in a series of actions culminating on

March 12, 2004. The internal review is continuing and a final report is expected to be

4 The Conservancy’s conservation buyer program is described more fully in a separate memorandum (the
“Conservation Buyer Memorandum”) provided to the Committee in response to the Committee’s questions
on conservation buyer transactions, as set forth in Part I of the Committee’s letter dated March 3, 2004.
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issued in June 2004, at which time additional changes to the Conservancy’s policies and
procedures concerning conservation easements may be adopted.

One set of changes already adopted is intended to foster compliance by donors with
all applicable tax law requirements. Under the Internal Revenue Code, it is the obligation
of the donor of a conservation easement to establish whether a tax deduction is allowable
with respect to the donation and, if so, to substantiate the amount of that deduction. The
Conservancy has, however, adopted policies and procedures designed to foster compliance
with all applicable tax law requirements governing the valuation of gifts of land and
conservation easements (including easements imposed under the Conservancy’s
conservation buyer program). As approved by the Executive Committee of the Board of
Governors on March 12, 2004, it is stated Conservancy policy to encourage donations of
conservation easements and other interests in land “. . . in a way that such donations will
conform to the letter and spirit of the law.”

Under a new standard operating procedure published to implement this policy, the
Conservancy will henceforth execute an IRS Form 8283’ proffered by a donor only if:
(a) the form, as presented to the Conservéncy, contains all information required by
applicable Internal Revenue Service procedures; (b) the donor provides the Conservancy
with a copy of the appraisal to be used by the donor to establish the tax valuations shown
on the form; and (c) the donor provides to the Conservancy a written statement by the
donor’s appraiser attesting that (i) the appraiser is State-certified under procedures
established by Congress in the Financial Institutions Reform, Recovery and Enforcement
Act of 1989; (i1) the appraiser has used generally accepted professional appraisal standards
in making the appraisal, including those established for qualified conservation
contributions under section 170(h) of the Internal Revenue Code; (iii)the appraisal
otherwise satisfies all of the requirements for a “qualified appraisal” prescribed by the

Internal Revenue Service, (iv) the appraiser has the requisite expertise and experience to

5> Form 8283 must be executed by donee organizations such as the Conservancy to verify the receipt of a gift
of land or an interest in land such as an easement. The form is also used by donors to provide the Internal
Revenue Service with information concerning the valuation of the gift.
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make appraisals of conservation easements and conservation lands; (v) the appraiser is not
barred from practice before the Internal Revenue Service or Treasury Department or other
administrative bodies; (vi) the appraiser has accounted for any value enhancements to other
property of the donor or parties related to the donor; and (vii) if the appraisal is being made
for a person who is a “related party” or “major donor” with respect to the Conservancy, as
defined in the Conservancy’s conflicts of interest policy, the appraiser is aware of the
relationship and attests that it did not influence the appraiser’s valuation. °

The Conservancy’s strengthened policies and procedures for conservation
easements incorpbrate a number of other important changes. First, conservation easements
generally will be accepted or purchased by the Conservancy only if the easement
contributes directly or indirectly to the conservation of “portfolio sites” identified through
planning processes that are based on the Conservation by Design methodology’ and
prospective donors must be informed of the Conservancy’s policies and procedures to
ensure a clear understanding of mutual expectations and obligations with respect to the
easement. Second, while many decisions with respect to the appropriate terms and
conditions, monitoring and enforcement of easements will continue to be made by the
Conservancy’s on-site personnel at the State and local level, increased central oversight
and guidance will be provided.

Third, the Conservancy will accept gifts of easements from related parties and
major donors only if two special requirements are satisfied. The gift will be subject to
advance review and approval under the Conservancy’s strengthened conflicts of interest
procedures. In addition, the appraiser retained by the related party or major donor to value

the easement for tax purposes must certify that (a) the appraisal satisfies all of the

6 Under the Conservancy’s policies, “related parties” include members of the Board of Governors, State
Trustees, and employees, together with close members of their families and business organizations in which
they have a specified equity interest. (Sales or purchases of land, and of interests in land, involving related
parties were prohibited in June 2003.) “Major donors” include contributors whose support totals $100,000 or
more during a five-year period.

7 As described more fully in the Conservation Buyer Memorandum, Conservation by Design is a strategic,
science-based planning process adopted by the Conservancy in 1995 to identify lands and water for inclusion
in its various conservation programs.
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requirements of a “qualified appraisal” prescribed by the Internal Revenue Service, and
(b) the appraiser is aware of the relationship between the related party or major donor and
the Conservancy and that relationship did not influence the appraiser’s opinion as to the
value of the easement. Fourth, all proposed modifications to easements involving related
parties or major donors be subject to advance review and approval under the
Conservancy’s strengthened conflicts of interest procedures and, as appropriate, to further

advance review by a new Risk Assessment Committee.
IIL

Finance Committee Questions on Specific Practices and Procedures

1. State the number of conservation easements held by your organization as of
December 31, 2003. As of December 31, 1993.

Under the Conservancy’s computer database containing information about the
Conservancy’s interests in land, easements are tracked on a parcel by parcel basis. As of
December 31, 1993, the Conservancy had 1,065 parcels of land under protection through
conservation easements. The comparable figure for December 31, 2003 was 1,608
parcels.® The Conservancy also carries out its mission by securing conservation deed
restrictions.” There were 52 such cases as of December 31, 1993 and 145 as of December

31, 2003.

2. Is there on file with your organization a copy of each deed or other legal
document that grants or establishes the conservation easement granted in favor of TNC?
If so, describe how they are maintained. For example, is there a central file or are the
filed held in local offices? Are there any properties for which a copy of the conservation
easement deed is missing or not immediately available to TNC? If so, state how many.

The Conservancy maintains a central file for key legal documents, including

documents related to the acquisition of land or interests in land, such as conservation

8 It is possible that more than one parcel of land may be protected by a single conservation easement.

9 Deed restrictions typically contain only limitations that are general in nature (e.g., a prohibition on
subdividing) and, under the laws of some States, such restrictions can be enforced only by those in the chain
of title with respect to the land. Conservation easements are more suitable if detailed and comprehensive
restrictions are required to achieve the conservation objective and they may be enforced by the Conservancy
even if it is not in the chain of title.
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easements. With respect to conservation easements, the original documents (including the
documents that grant or establish the easement) are maintained in secure files in the
Conservancy’s central office in Arlington, Virginia. The files are organized on a State by
State basis in the case of land located within the United States. In addition, c.opies of these
documents are maintained as appropriate in State offices and in other regional and district
offices where members of the Conservancy’s legal staff are located.

The Conéervancy has a specific procedure for processing legal documents. All
original legal documents related to land (including conservation easements) are sent to the
Conservation Informatidn Management (“CIM”) department in the Conservancy’s central
office from the field offices where they were generated. When the documents are received
in the central office, they are date stamped and entered into the Conservation Land System
~ (the “CLS”), a computer database containing information about the Conservancy’s
transactions in and holdings of lénd. “Hard copy” files are also made. As described
above, these files contain the original documents and all related correspondence. In the
case of files for conservation easement projects, the Baseline Documentation Report
(described elsewhere in this memorandum) is also included in the hard copy file. CIM
specialists verify the accuracy of the database by comparing the information in the hard
copy files with the information in the database.

The Conservancy’s staff believes that the central files are complete, but recognizes
that there may be isolated cases where this is not the case. To minimize such occurrences,
files are reviewed periodically for completeness and a report on missing documents is sent
to the appropriate field offices approximately every six months. If documents are
determined to be missing from the central files, duplicates are sought (and typically
obtained) from other Conservancy offices or from repositories of official land records.

Like many large organizations, the Conservancy has an ongoing microfiche process
in which completed project files that are more than three years old are microfilmed. In this
process, files are obtained from the field offices, combined with the appropriate central
office “hard copy” files and then transmitted to a microfiche contractor. Upon return, the

correspondence is destroyed and the original legal documents are sent to a third party
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storage facility for permanent safekeeping. Original microfiche files are also sent to
storage. One copy of the microfiche is sent to the appropriate regional or district office
and one copy is kept at the central office.

3. State in detail your practices, policies, and procedures for monitoring
landowner compliance with the terms of an easement granted to TNC. Include in your
answer how frequently you inspect the property or contact the landowner. Does your
policy on monitoring the easement vary with respect to the size of the property subject to
easement or the importance of the easement for conservation of the environment? Attach

copies of TNC reports to monitor conservation easements for the ten largest and the ten
smallest conservation easement properties in each of Ohio and California since 1998.

Under the Conservancy’s 1996 policy entitled “Ownership and Management of
Land and Waters”, the Conservancy only “owns and/or manages those lands and waters
and interests therein that are important to accomplishing the . . . Conservancy’s mission.”

_ This policy has been consistently interpreted to encompass the ownership of a conservation
casement and, in accordance with this policy, the Conservancy has from time to time
declined to accept offers to donate conservation easements.”” The Conservancy’s policies
and procedures have also. contemplated that the Conservancy will monitor and enforce the
easements it holds. On March 12, 2004, the Executive Committee of the Board of
Governors approved revisions to the policy on “Ownership and Management of Lands and
Waters” to state explicitly that . . . in the case of conservation easements or other interests
in land held by the Conservancy, [the Conservancy] will monitor and enforce those
easements or interests in land to achieve their conservation objectives.”

Effective monitoring requires in the first instance that the terms of the conservation
casement be drafted with care and precision to ensure that the easement terms are both
sufficient to ensure achievement of the conservation purpose on a permanent basis and
expressed clearly enough to permit monitoring and enforcement. All easements are subject

to advance review and approval by the Conservancy’s law department to ensure that this is

10 As noted elsewhere in this memorandum, the Conservancy will today accept or purchase an easement only
if it contributes directly or indirectly to the conservation of a portfolio site identified in accordance with the
Conservation by Design methodology.
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the case and the law department has prepared model conservation easement documents and
texts for special provisions that may be included in an easement as appropriate (e.g., if
some form of forest harvesting rights are to be retained).

Under a 1996 procedure, a detailed “Baseline Documentation Report” must be
prepared at the time an easement is acquired by the Conservancy. This report, which is
generally prepared by the Conservancy field office accepting the easement, documents the
condition of the property at the time the easement is acquired and is thus essential to the
monitoring process. The Baseline Documentation Report is signed and attested to by the
current owner of the property and is used to measure and monitor future changes in the

_condition or use of the land."

Effective monitoring also requires a commitment of financial resources. To ehsu;re
that sufficient resources are available to meet the burdens of holding conservation
easements, the Conservancy has a policy on Stewardship Funding. This policy was
established in 1996 and is based on a Board of Governors’ directive issued in 1989. Under
this policy, whenever the Conservancy acquires a conservation easement, or any other
legal interest in conservation lands, that it intends to hold, funds must be set aside for the
perpetual management of that interest. Funds may be raised from the donors themselves or
from others. If funds cannot be raised immediately through donations, they must be
“porrowed” by the relevant local office from the Conservancy’s Land Preservation Fund in
an amount sufficient to fund stewardship “start-up” costs and establish a stewardship
endowment that will generate, income to cover at least half of the projected annual
stewardship needs for the Conservancy’s management responsibilities for the foreseecable
future.? If the appropriate amount of funding is difficult to determine, an acceptable

estimate is 20 percent of the land interest’s fair market value.

11 While applicable tax requirements permit such reports to be prepared by the landowner, Conservancy
procedures require that it be prepared by Conservancy personnel. See Treas. Reg. § 1.170A-14(g)(5).

12 The maximum internal borrowing from the Land Preservation Fund for stewardship start-up and
endowment funding is an amount equal to 25 percent of the fair market value of the land interest.
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Under the Conservancy’s procedures, a plan for monitoring the property is to be
established when the easement is accepted. The Conservancy’s procedures for monitoring
conservation easements do not and have not varied “with respect to the size of the property
. . . or the importance of the easement for conservation” purposes. The plan for monitoring
a particular easement will vary based on a variety of factors, including the biological
resources being protected; the specific terms and conditions of the easement; and the
degree to which a threat to the biological resources is likely to occur.®

Because each parcel of land is unique, the Conservancy’s policies and procedures
have traditionally reflected an expectation that the appropriate State or local unit will
develop and implement a suitable monitoring plan to ensure that the conservation goals
and objectives of the easement are being met and the terms of the easement are being
honored by the landowner. Thus, in prior years, the Conservancy generally has relied upon
its field offices to develop and implement their own monitoring plans. Each monitoring
plan was expected to be tailored individually and address the goals and standards for
monitoring the specific parcel of land involved. All State Chapters employ Directors of
Science and Stewardship whose responsibilities include monitoring conservation
easements. As appropriate, these employees have staffs to assist them in their
responsibilities.

As noted above, on March 12, 2004, the Executive Committee of the Board of
Governors approved revisions to the policy on “Ownership and Management of Lands and
Waters” to make explicit the Conservancy’s expectation that the relevant operating unit
will develop and implement appropriate monitoring plans. As part of the continuing
internal review discussed earlier in this memorandum, the Conservancy’s easement
working group is developing a recpmmendation for new centralized procedures to

supplement and strengthen the necessarily decentralized and local monitoring process.

13 The Conservancy distinguishes between compliance monitoring to ensure that specific easement terms are
met, on the one hand, and ecological monitoring, on the other, which seeks to determine whether the plants,
animals or natural communities that are the conservation target of the easement continue to be viable on the
property. Unfortunately, in some cases, whether these biological targets are able to survive may be unrelated
to the degree of easement compliance as determined through the compliance monitoring process.

170



12

These procedures will include a new centralized easement management electronic database
that will record all easements held by the Conservancy” and the terms and conditions of
each easement. When fully operational, the protocol will: (a) notify operating units of
appropriate monitoring dates for each easement; (b) provide a standardized monitoring
checklist; (c) require that all records of monitoring, property transfer notices, regular owner
cultivation, periodic verification of the baseline, and enforcement actions be entered ipto
the system; and (d) while not requiring a report of annual monitoring activities, be subject
to internal audit of monitoring activities and record keeping. The Conservancy estimates
that this system-wide monitoring process will be placed in service early in its next program
year.

4. State how often TNC has engaged in litigation to enforce a conservation

easement granted to it over the past ten years. For each such instance, describe the
litigation briefly and discuss the outcome of such litigation.

See the response to Question 5.

5. Does TNC have a written policy or a general rule of thumb (written or
unwritten) regarding when it will engage in litigation to enforce a conservation easement
granted to it? If so, please attach a copy of the written policy, or describe any unwritten

policy.

As the preceding discussion illustrates, the Conservancy takes seriously its
monitoring and enforcement obligations under the terms of the easements it holds. As a
first step in the enforcement process, the Conservancy generally makes a strong effort to
build good partnerships and open lines of communication with the landowners who own
land subject to the conservation easements that the Conservancy holds. Such relationships
are often sufficient in and of themselves to prevent or avoid violations of the terms of
easements. In situations where there is a violation, however, it is the Conservancy’s
practice to seek corrective action in the first instance by negotiation with the landowner.

If a reasonable resolution cannot be reached by agreement, the Conservancy will
pursue litigation to enforce the conservation easement pursuant to its standard operating
procedure concerning litigation. This procedure was established in 1996 based on then

existing practices. Litigation is costly, problematic and (even when successful) involves
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delays that may in some cases compromise conservation objectives. The Conservancy has
been able to resolve most instances of actual or alleged easement violations without
resorting to actual litigation. The specific instances in which actual litigation has been
required are summarized in Annex A to this memorandum.

6. Explain the practices, policies, and procedures of TNC for granting a

modification or amendment of a conservation easement held by or for the benefit of TNC.
If there is a written policy, please attach a copy.

As explained earlier in this memorandum, the Conservancy has a formal written
procedure with respect to the amendment or modiﬁcation of a conservation easement. The
procedure was established in 2001. At that time, there was little or no official guidance
from the Internal Revenue Service with respect to the modification of easements. The
2001 procedure was reviewed in proposed form by independent counsel' and was adopted
following informal discussions with representatives of the National Office of the Internal
Revenue Service and other conservation organizations. ‘

The procedure applies to all conservation easements held by the Conservancy
(including, but not limited to, easements with respect to which a taxpayer received a tax
deduction for contributing the easement). The procedure applies to all proposed
amendments or modifications except where the proposed changes (1) only impose
additional conservation restrictions; (2) are clearly de minimis; or (3) merely clarify, rather
than change, the substantive terms of the easement.

In cases where this procedure is applicable, a four part analysis must be undertaken
by the Conservancy upon receipt of a request for a proposed modification. First, the
Conservancy’s conservation staff must determine that the proposed changes will not
diminish the overall conservation goals and objectives of the original easement in any way.
Second, the Conservancy’s legal staff must determine that the proposed changes will not
result in a violation of the “private benefit” rule set forth in section 501(c)(3) of the

Internal Revenue Code. This determination generally is based on independent appraisals

14 A memorandum dated March 15, 2001 containing the views of the law firm of McCutchen, Doyle, Brown
and Enersen, LLP on the then-proposed procedure is being provided separately to the Committee.
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of the value of the benefit (if any) to the landowner and the value of the conservation rights
being provided. Third, in the case of proposed modifications to an easement that was
acquired by donation, the donor must be contacted to confirm he or she has no objection.
Fourth, the Conservancy’s legal staff must determine that the proposed change complies
with all applicable State law requirements."

If these four conditions are satisfied, two further steps are required. First, the
proposed changes must be approved by the Conservancy’s President and its General
Counsel. Second, the Conservancy and the landowner must submit the proposed
modification by the relevant State authority that that provides oversight of charitable
organizations and, where appropriate, by a court.

7. The easement modification chart submitted December 11, 2003, suggests that a
number of conservation easement amendments or modifications would appear to benefit
the landowner. Please describe in detail the easement adjustments provided for items, 3,
45 6,7 8 13, 14, 19, 20, 21, 26, 28, 29, 39, 44, 51, 56, 60, 61, 64, 65, 67, 70, and 74 of
such chart. Discuss how TNC views such modifications as either benefiting or not
benefiting the landowner. For each item, attach a copy of the easement before amendment

and a copy of the easement after amendment, and provide a narrative discussion of the
changes made.

The Conservancy has separately provided the Committee with its responses with
respect to the 25 easement modifications identified in the Committee’s question. As the
preceding discussion in this memorandum indicates, the Conservancy’s procedures require
that strict scrutiny be given to all proposals for easement amendments and the 2001
procedure specifically requires an examination of the potentiél; application of the “private
benefit” rules. The policy states:

“ . . if the landowner receives any value attributed to the change, then the
landowner must compensate the Conservancy in an amount that is at least
equivalent to value enhancement. While the Conservancy should prefer to
take back compensation in the form of additional conservation lands or

15 The requirement that proposed easement modifications be submitted to the relevant State authorities was
added to the Conservancy’s policy in 2003 following additional consultations with representatives. of the
National Office of the Internal Revenue Service. It replaced the original requirement of review by the
Service. State review was considered by the Service to be more appropriate since resolution of the relevant
tax law issues was controlled by the interpretation of State law.
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conservation restrictions, there may be instances where the Conservancy
will receive monetary compensation.”

8. Does TNC monitor and record changes in ownership of property subject to
conservation easements granted in favor of TNC? If so, does TNC contact the new owner
by letter or otherwise and impress upon such owner the obligations under the conservation
easement? Please attach a copy of (a) any recorded effort to track such changes in
ownership, and (b) any notice to new owners regarding easement obligations.

The Conservancy does record changes in ownership of property subject to
conservation easements that it holds. A clause in the Conservancy’s standard form of
easement document requires that notice be given to the Conservancy by the grantor of a
conservation easement when the grantor transfers the land to a new owner. Successor
owners are subject to the same notice requirement if they re-transfer the land since they are
subject to the terms of the easement. When fully operational, the centralized easement
database discussed earlier in this memorandum will capture ‘in'forr_nation concerning
transfers of ownership and thus provide a System—wide mechanism for timely notifications
to new owners and other appropriate action.

As noted elsewhere in this memorandum, responsibility for the management and
administration of conservation easements traditionally has resided with the Conservancy’s
State Chapters. Some State Chapters, such as California, Texas, and various States in the
Northeast, hold a large number of easements and have developed detailed procedures and
forms which are used to contact new landowners and track changes in ownership. Those
States often have organized systems and databases to keep track of such information. In
other locations, easements are not a significant component of a State Chapter’s
conservation activities or projects énd the process of tracking ownership changes has been
less structured and more dependent on other means, such as actual site visits during
monitoring inspections. In addition, where the Conservancy conservation staff is located
in small, rural communities, they become aware of changes in land ownership by virtue of
their presence within the local community. Finally, in some cases, new owners, who are
often as conservation minded as the original owner, initiate contact with the Conservancy

directly. Thus, the Conservancy typically is aware of changes in ownership and generally
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contacts new owners to inform them of the easement obligations and conservation
importance of the property. '’

" 9. Please respond to assertions or concerns regarding conservation easements as
follows:

(i) How many easements has TNC written off as unenforceable or of little value?

The Conservancy has not “written off” any easements because they were regarded
. as unenforceable or of little value.

(i) Please provide a list of any such write-offs including the name of the owner of
the property subject to the easement and the location of the property.

To the best of the Conservancy’s knowledge, there have been only three easement
projects in which the original conservation purposes for holding the easement changed and
the Conservancy or the landowner sought to modify the management of the easement in
light of those changed conservation éircumstances. These are described in Annex B td this

memorandum.

(iii) Does TNC fail to enforce easements where it is aware of violations because of
the cost of litigation relative to the worth of the easement in question? Please discuss your
answer.

As noted elsewhere in this memorandum, litigation is a last resort in the
Conservancy’s hierarchy of enforcement methods. The Conservancy does not, however,
“fail to enforce easements” merely because of the litigation cost. As also discussed
previously in this memorandum, the Conservancy establishes and maintains a stewardship
endowment fund for each conservation easement and these funds can be used to defray the
cost of litigation where litigation is necessary.

The decision to pursue legal action to redress an easement violation generally
would be made without regard to the “worth”, in economic termé, of the easement. Such a
decision generally would be made based on the “worth” of the easement in conservation

terms. In the few cases in which the Conservancy has been involved in easement

16 Samples of notices, letters, and forms have been provided to the Commiittee.
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litigation, if an adverse court decision has been rendered, the Conservancy will assess all
relevant facts and circumstances, including the likelihood of prevailing on appeal and the
costs to be incurred, in determining whether to proceed with an appeal.

(iv) Is TNC concerned that over time, with change in ownership, new owners not
having conservation goals may violate easements in large numbers? Please discuss.

In principle, there is a risk that a new owner will not understand, or be as
committed to, the conservation purposes of the easement as was the owner who placed the
easement on the property. As noted above, owners are required by the terms of an
easement to notify the Conservancy when they transfer title. The Conservancy generally
seeks to develop constructive relationships with new owners and provide information
about the conservation features and importance of their property, as well as the mechanics
and shared obligations of a conservation easement. In the Conservancy’s experience, most
landowners will not knowingly violate the terms of an easement when properly apprised of
the importance of their land from a conservation perspective and the relationship of the
easement’s terms to achievement of the conservation objective.

(v) How does TNC defend its conservation easements on small tracts (from less

than one acre to up to 2 or 3 acres) where monitoring and enforcement of easements is
more difficult economically? Please discuss.

The size of the acreage of the tract is not a factor in the Conservancy’s decision-
making with respect to monitoring and enforcement. Indeed, in some respects, it is easier
and simpler to monitor a small easement tract than a large one. The Conservancy
implements it obligations for stewardship and oversight of such properties based on
ecological and conservation priorities. In point of fact, the Conservancy does not hold
many easements over tracts of the size described.

12. Does TNC use easement valuations to minimize book losses, or enhance book
gains? Please explain how TNC's financial statement treatment with respect to valuation
of easements (whether acquired by purchase or by donation, or by other means such as by
TNC creating the easement as a part of an acquisition, or disposition of property by TNC)
complies with accounting standards applicable to TNC and to non profit conservation
organizations. . RN )
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The Conservancy maintains its books and records, and prepares its published
consolidated financial statements, in conformity with accounting principles generally
accepted in the United States. The Conservancy’s financial statements are audited by
PricewaterhouseCoopers LLP (“Pricewaterhouse”). For its fiscal year ended June 30,
2003, the report of Pricewaterhouse states:

“In our opinion, the accompanying consolidated statements of

financial position and the related consolidated statements of activities and

of cash flows present fairly, in all material respects, the consolidated

financial position of The Nature Conservancy (The Conservancy) at June

30, 2003 and 2002, and the changes in their net assets and their cash flows

for the years then ended in conformity with accounting principles generally

accepted in the United States of America.” (Emphasis supplied.)
The Conservancy’s specific method of accounting for easements is set forth in the
published notes to its financial statements (Note 2, “Summary of Significant Accounting
Policies™) as follows: | '

“The Conservancy records conservation easements at cost or fair
market value, which is usually determined by appraisal if the easement was
donated, at the date of acquisition. Conservation easements may
subsequently be transferred to government and others. The proceeds from
any such transfers are reflected as revenue. The carrying cost, and any
losses arising from such dispositions, are accounted for as the land sales and
donations component of program expenses (see Note 14).”"
This method of accounting for conservation easements has been approved by three
different independent auditors who have rendered unqualified opinions on the
Conservancy’s financial statements since 1988: Pricewaterhouse; Arthur Anderson & Co.;
and Coopers and Lybrand.

The Conservancy’s accounting for conservation easements is transparent. In
addition to disclosing the policy clearly in the footnotes to its audited financial statements,
conservation easements have in recent years been presented as a separate line item in the

Conservancy’s consolidated statement of financial position to ensure that any user of the

Conservancy’s financial statements would understand the nature of this specific class of

17 Copies of the Conservancy’s audited financial statements are available on the Conservancy’s web site.
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asset and the basis for the recorded accounts.”® To illustrate the Conservancy’s policy, if
an easement having a fair value of $100 is donated to the Conservancy, the revenue
component of the statement of revenues is increased by that amount as are the
Conservancy’s balance sheet assets. In this connection, it should be noted that, under the
Conservancy’s method of accounting, all gifts (whether cash or in kind) are recorded as
revenues. In the case of the purchase of an easement for its fair value of $100, the cash
account is reduced by the $100 purchase price and balance sheet assets are increased by
$100. If the easement is subsequently transferred or sold by the Conservancy, any sales
proceeds are reflected as revenues and an increase in cash on the balance sheet.. In
addition, “Cost of conservation land and easements sold to government and others” is
charged as an expense and balance sheet assets are reduced appropriately to record the
disposition of the conservation easement asset.

The Conservancy believes its method of accounting is consistent with accounting
standards applicable to nonprofit conservation organizations. There is at present no
specific guidance in the literature of “generally accepted accounting principles” that
mandates a single method of accounting for conservation easements by nonproﬁt
conservation organizations. The Conservancy’s independent auditors have provided
feferences that serve as the basis for the conclusion that the Conservancy’s method of
accounting for éonservation easements as having value is a proper method.” The
Pricewaterhouse audit letter (as quoted above) is consistent with this position and
Pricewaterhouse has recently affirmed this treatment to the Audit Committee of the

Conservancy’s Board of Governors.

18 Conservation easements appear as a separate line item on the Conservancy’s balance sheet and are
included within the category entitled “Land and easements contributed for conservation” on the
Conservancy’s statement of revenues and expenses. Finally, in the Conservancy’s statement of cash flows,
there are separate line of items for “Land and conservation easements contributed for conservation”,
“proceeds from sale of conservation land and easements,” and ‘“Purchases of conservation land and
easements.”

19 See FASB Statement of Financial Accounting Concepts No. 6, paragraphs 26 and 28; EITF 02-7, Example
1 (March 20-21, 2002); and FASB Statement of Financial Accounting Standards No. 116, paragraph 130.
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15. Your response to our letter of July 16, 2003, included a chart of “Conservation
Easement Purchases and Donations” greater than $1 million. Item 14 of the chart lists a
site name of “San Joaquin Hills Portfolio” with a listed fair market value of the easement
of $2,016,100. Item 15 of the chart, the same site, lists a fair market value of the easement
of $16,376,300. Item 16, the same site, lists the fair market value of $17,685,000. Item 17,
the same site, lists the fair market value of the easement as 389,415,400. All four
easements were provided by the same company As to all four items please provide all
information in your files relating to these transactions including, but not limited to,
appraisals, identification of the grantor, identification of the property, the charitable
donation claimed, a copy of forms 8283, copy of deeds, copy of e-mail, letters, memos,
and provide a narrative description of the transfers and the environmental purpose and

significance of the property.

The conservation easements acquired by the Conservancy within the Irvine Ranch
Land Reserve are designed to ensure the long-term protection of three portfolio sites
identified by the Conservancy in its 1990 South Coast Ecoregional Scoping. The
materials and documents requested by the Committee, together with a narrative description
of the transfers, are being provided to the Committee separately. The discussion in this
memorandum is limited to a description of the environmental purpose and significance of
the property.

The lands protected under the conservation easements include approximately 171
acres within the Laguna Canyon Area (part of our 20,000-acre San Joaquin Hills Portfolio
site) and 11,500+ acres in the Central/North Irvine Ranch (within the Western Slope
portion of our Santa Ana Mountains Project Area). The Central and North Irvine Ranch
areas contain two Conservancy portfolio sites: Limestone Canyon and Fremont Canyon,
which total approximately 24,000 acres. Limestone Canyon has been largely protected
through the National Communities Conservation Plan (NCCP) program; however, the
NCCP did not address the protection or connections to larger core areas such as the North

Ranch or connections to the Cleveland National Forest.

20 The parties originally contemplated that there would be a total of seven easement contributions. Four such
contributions were made during the time period encompasse