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97TH CONGRESS HOUSE OF REPRESENTATIVES REPORT
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TAX EQUITY AND FISCAL RESPONSIBILITY ACT OF 1982

Aucusr 17, 1982.—Ordered to be printed

Mr. RosTENKOWSKI, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany H.R. 4961]

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the Senate to the bill (H.R. 4961) to
make miscellaneous changes in the tax laws, and for other pur-
poses, having met, after full and free conference, have agreed to
i'ecommend and do recommend to their respective Houses as fol-
OWS:

That the House recede from its disagreement to the amendment
of the Senate to the text of the bill and agree to the same with an
amendment as follows:

In lieu of the matter proposed to be inserted by the Senate
amendment insert the following:

SECTION 1. S}égkbg TITLE; TABLE OF CONTENTS; AMENDMENT OF 1954

(a) SHORT TITLE.—This Act may be cited as the “Tax Equity and
Fiscal Responsibility Act of 1982

(b) TABLE oF CONTENTS.—
Sec. 1. Short title; table of contents; amendment of 1954 Code.

TITLE I—PROVISIONS RELATING TO SAVINGS IN HEALTH AND INCOME
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Subtitle A—Medicare
PART I—CHANGES IN PAYMENTS FOR SERVICES
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Sec. 101. Payment for inpatient hospital services.

Sec. 102. Single reimbursement limit for skilled nursing facilities.

Sec. 103. Elimination of inpatient routine nursing salary cost differential.
Sec. 104. Elimination of duplicate overhead payments for outpatient services.
Sec. 105. Sinile reimbursement limit [‘or home health agencies.

Sec. 106. Prohibiting payment for Hill-Burton free care.

Sec. 107. Prohibiting payment for anti-unionization activities.
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TITLE IV—TAX TREATMENT OF PARTNERSHIP ITEMS

. Short title.

. Tax treatment of partnership items.
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. Returns required from all partnerships with United States partners.

. Return requirement for United States persons having interest in foreign

406.

partnerships.
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TITLE V—AIRPORT AND AIRWAY IMPROVEMENT
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Subtitle B—Taxation of Unemployed Compensation
Taxation of unemployment compensation.

(c) AMENDMENT OF 1954 CoDE.—Except as otherwise expressly pro-
vided, whenever in titles II, III, and IV an amendment or repeal is
expressed in terms of an amendment to, or repeal of, a section or
other provision, the reference shall be considered to be made to a
section or other provision of the Internal Revenue Code of 1954.
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TITLE I—PROVISIONS RELATING TO SAVINGS IN HEALTH
AND INCOME SECURITY PROGRAMS

Subtitle A—Medicare
PART I—CHANGES IN PAYMENTS FOR SERVICES
Subpart A—Amount of Payment for Institutional Services

PAYMENT FOR INPATIENT HOSPITAL SERVICES

Sec. 101. (a)1) Title XVIII of the Social Security Act is amended
by adding at the end thereof the following new section:

“PAYMENT TO HOSPITALS FOR INPATIENT HOSPITAL SERVICES

“SEC. 1886. (aX1XAXi) The Secretary, in determining the amount
of the payments that may be made under this title with respect to
operating costs of inpatient hospital services (as defined in para-
graph (4)) shall not recognize as reasonable (in the efficient delivery
of health services) costs for the provision of such services by a hospi-
tal for a cost reporting period to the extent such costs exceed the ap-
plicable percentage (as determined under clause (ii)) of the average
of such costs for all hospitals in the same grouping as such hospital
for comparable time periods.

“(it) For purposes of clause (i), the applicable percentage for hospi-
tal cost reporting periods beginning—

“I) on or after October 1, 1982, and before October 1, 1983, is
120 percent;

“‘I) on or after October 1, 1983, and before October 1, 1984, is
115 percent; and

“t7III) on or after October 1, 1984, is 110 percent.

“(B)i) For purposes of subparagraph (A) the Secretary shall estab-
lish case mix indexes for all short-term hospitals, and shall set
limits for each hospital based upon the general mix of types of
medical cases with respect to which such hospital provides services
for which payment may be made under this title.

“(ti) The Secretary shall set such iimits for a cost reporting period
of a hospital—

“‘D by updating available data for a previous period to the
immediate preceding cost reporting period by the estimated
average rate of change of hospital costs industry-wide, and

“I1) by projecting for the cost reporting period by the applica-
ble percentage increase (as defined in subsection (bX3XB)).

“(C) The limitation established under subparagraph (A) for any
hospital shall in no event be lower than the allowable operating
costs of inpatient hospital services (as defined in paragraph (4)) rec-
ognized under this title for such hospital for such hospital’s last
cost reporting period prior to the hospital’s first cost reporting
period for which this section is in effect.

“(2) The Secretary shall provide for such exemptions from, and ex-
ceptions and adjustments to, the limitation established under para-
graph (1XA) as he deems appropriate, including those which he
deems necessary to take into account—
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‘(A) the special needs of sole community hospitals, of new
hospitals, ofprisk based health maintenance organizations, and
of hospitals which provide atypical services or essential commu-
nity services, and to take into account extraordinary circum-
stances beyond the hospital’s control, medical and paramedical
education costs, significantly fluctuating population in the serv-
ice area of the hospital, and unusual labor costs,

“(B) the special needs of psychiatric hospitals and of public or
other hospitals that serve a significantly disportionate number
of patients who have low income or are entitled to benefits
under part A of this title, and

“lC)a decrease in the inpatient hospital services that a hospi-
tal provides and that are customarily provided directly by simi-
lar hospitals which results in a significant distortion in the op-
erating costs of inpatient hospital services.

“C3) The limitation established under paragraph (1XA) shall not
apply with respect to any hospital which—

“(A) is located outside of a standard metropolitan statistical
area, and

“(BXi) has less than 50 beds, and

“Gi) was in operation and had less than 50 beds on the date
of the enactment of this section.

“4) For purposes of this section, the term ‘operating costs of inpa-
tient hospital services’ includes all routine operating costs, ancillary
service operating costs, and special care unit operating costs with re-
spect to inpatient hospital services and such costs are determined on
an average per admission or per discharge basis (as determined by
the Secretary).

“@bX1) Notwithstanding sections 1814(b) but subject to the proui-
sions of sections 1813, if the operating costs of inpatient hospital
services (as defined in subsection (aX})) of a hospital for a cost re-
porting period subject to this paragraph—

“CA) are less than or equal to the target amount (as defined in
paragraph (3)) for that hospital for that period, the amount of

the payment with respect to such operating costs payable under

part A on a per discharge or per admission basis (as the case
n;ay be) shall be equal to the amount of such operating costs,
plus—

“G) 50 percent of the amount by which the target amount

exceeds the amount of the operating costs, or

“(ii) 5 percent of the target amount,
whichever is less; or

“(B) are greater than the target amount, the amount of the
payment with respect to such operating costs payable under part
A on a per discharge or per admission basis (as the case may be)
shall be equal to (i) the target amount, plus (i) in the case of
cost reporting periods beginning on or after October 1, 1982, and
before October 1, 1984, 25 percent of the amount by which the
amount of the operating costs exceeds the target amount;

except that in no case may the amount payable under this title with

respect to operating costs of inpatient hospital services exceed the

maximum amount payable with respect to such costs pursuant to

subsection (a).
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‘“(9) Paragraph (1) shall not aeﬁly to cost reporting periods of hos-
pitals beginning on or after October 1, 1985.

‘““9¥A) For purposes of this subsection, the term ‘target amount
means, with respect to a hospital for a particular 12-month cost re-
porting period— _ . .

“li) in the case of the first such reporting period for which
this subsection is in effect, the allowable ?erating costs of in-
patient hospital services (as defined in subsection (aX4)) recog-
nized under this title for such hospital for the preceding 12-
month cost reporting period, and

‘“Uii) in the case a later reporting period, the target amount for
the preceding 12-month cost reporting period,

increased by the apﬁlicable percentage increase under subparagraph
(B) for that particular cost reporting period.

‘YB) For purposes of subparagraph (A), the ‘applicable percentage
increase’ for any 12-month cost reporting period shall be equal to 1
percentage point plus the percentage, estimated by the Secretary, by
which the cost z/’}he mix of goods and services (including personnel
costs but excluding non-operating costs) comfrising routine, ancil-
lary, and special care unit inpatient hospital services, based on an
index of appropriately weighted indicators of changes in wages and
prices whicg are representative of the mix of goods and services in-
cluded in such inpatient hospital services, for such cost reporting
period exceeds the cost of such mix of goods and services for the pre-
ceding 12-month cost reporting period.

“t4XA) The Secretary shall provide for an exemption from, or an
exception and adjustment to, the method under this subsection for
determining the amount of payment to a hospital where events
beyond the hospital’s control or extraordinary circumstances, in-
cluding changes in the case mix of such hospital, create a distortion
in the increase in costs for a cost reporting period (including any
distortion in the costs for the base period against which such in-
crease is measured). The Secretary may provide for such other ex-
emptions from, and exceptions and adjustments to, such method as
the Secretary deems appropriate, including those which he deems
necessary to take into account a decrease in the inpatient hospital
services that a hospital provides and that are customarily provided
directly by similar hospitals which results in a significant distor-
tion in the operating costs of inpatient hospital services.
~ “(B) Paragraph (1) shall not apply to payment of hospitals which
is otherwise determined under paragrapﬁ.?) of section 1814(b).

“(5) In the case of any hospital having any cost reporting period o
other than a 12-month period, the Secretary shall determine the 12-
month period which shall be used for purposes of this section.

‘“Y46XA) The Secretary shall provide for an adjustment under this
paragraph in the amount of payment otherwise provided a hospital
under this subsection in the case of a hospital which, as of August
15, 1982, was subject to the taxes (hereinafter in this ragrapiiguri-
ferred to as the ‘FICA taxes’) imposed by section 31 Ilpgf the Inter-
nal Revenue Code of 1954 and which is not subject to such taxes for
%gtg or all of a cost reporting period beginning on or after October 1,

“(B) In making such adjustment for a cost reporting period the
Secretary shall estimate the amount of the operating costs of inpa-

)
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tient hospital services that would have resulted if the hospital was
subject to the FICA taxes during that period. In making such esti-
mate the Secretary shall reduce the amount of such FICA taxes that
would have been paid (but not below zero) by the amount of costs
which the hospital demonstrates to the satisfaction of the Secretary
were incurred in the period for pensions, health, and other fringe
benefits for employees (and former employees and family members)
comparable to, and in lieu of, the benefits provided under title II
and this title of the Social Security Act.

“CC) If a hospital’s operating costs of inpatient hospital services
estimated under subparagraph (B) is greater than the hospital’s op-
erating costs of inpatient hospital services determined without
regard to this paragraph for a cost reporting period, then the Secre-
tary shall reduce the amount otherwise paid the hospital (respecting
operating costs of inpatient hospital services) under this subsection
/gf the Period by the amount by which—

“Gi) the amount that would have been paid the hospital if (I)
the amount of the operating costs of inpatient hospital services
estimated under subparagraph (B) were the treated as the
amount of the operating costs of inpatient hospital services and
(Il) subsection (a) did not apply to the determination,

exceeds—

“tit) the amount that would otherwise have been paid the
hospital if subsection (a) (and this paragraph) did not apply;
except that, in making such determination for cost reporting periods
beginning on or after October 1, 1984, clause (ii) of paragraph (1XB)

shall continue to apply.

“lcX1) The Secretary may provide, in his discretion, that payment
with respect to services provided by a hospital in a State may be
made in accordance witf a hospital reimbursement control system
in a State, rather than in accordance with the other prouvisions o
this title, if the chief executive officer of the State requests suc
treatment and if—

‘CfA) the Secretary determines that the system, if approved
under this subsection, will apply (i) to substantially all nonfed-
eral acute care hospitals (as defined by the Secretary) in the
State and (ii) to the review of at least 75 percent of all revenues
or expenses in the State for inpatient hospital services and of
revenues or expenses for inpatient hospital services provided
under the State’s plan approved under title XIX;

“(B) the Secretary has been provided satisfactory assurances
as to the equitable treatment under the system of all entities
(including Federal and State programs) that pay hospitals for
inpatient hospital services, of hospital employees, andp of hospi-
tal (patients; and

“C) the Secretary has been provided satisfactory assurances
that under the system, over 36-month periods (the first such
period beginning with the first month in which this subsection
applies to that system in the State) the amount of payments
made under this title under such system will not exceed the
amount of payments which would otherwise have been made
under this title not using such system.

“(2) In determining under paragraph (1XC) the amount of pay-
ment which would otherwise have been made under this title /gg a
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State, the Secretary may provide for appropriate adjustment of such
amount to take into account previous reductions effected in the
amount of payments made under this title in the State due to the
operation of the hospital reimbursement control system in .the State
if the system has resulted in an aggregate rate of increase in operat-
ing costs of inpatient hospital services (as defined in subsection
(a)4)) under this title for hospitals in the State which is less than
the aggregate rate of increase in such costs under this title for hospi-
tals in the United States.

‘““3) The Secretary shall discontinue payments under a system de-
scribed in paragraph (1) if the Secretary— .

‘““A) determines that the system no longer meets the require-
ment of paragraph (1XA) or

‘“‘B) has reason to believe that the assurances described in
subparagraph (B) or (C) of paragraph (1) are not being (or will
not be) met.".

(2) Section 1861(vX1XL) of such Act is amended by striking out
“i)” and all that follows through ‘(ii)”.

(bX1) The amendments made by subsection (a) shall apply to cost
reporting periods beginning on or after October 1, 1982.

(2XA) The Secretary of Health and Human Services shall first
issue such final regulations (whether on an interim or other basis)
before October 1, 1982, as may be necessary to implement such
amendments on a timely basis. If such regulations are promulgated
on an interim final basis, the Secretary shall take such steps as may
be necessary to provide opportunity for public comment, and appro-
priate revision based thereon, so as to provide that such regulations
are not on an interim basis later than March 31, 1983.

(B) Chapter 35 of title 5, United States Code, shall not apply,
until January 1, 1984, to collection of information and information
collection requests which the Secretary of Health and Human Serv-
ices determines to be necessary to carry out the amendments made
by this section.

(3) Section 1135 of the Social Security Act is amended by adding
at the end the following new subsection:

“lc) The Secretary shall develop, in consultation with the Senate
Committee on Finance and the Committee on Ways and Means of
the House of Representatives, proposals for legislation which would
provide that hospitals, skilledp nursing facilities, and, to the extent
feasible, other providers, would be reimbursed under title XVIII of
this Act on a prospective basis. The Secretary shall report such pro-
posals to such committees not later than December 31, 1982.”

(cX1) Section 1814(b) of the Social Security Act is amended—

(A) by striking out ‘“‘section 1813 in the matter before para-
gradph (1) and inserting in lieu thereof “sections 1813 and 1886
an

(B) by striking out ‘‘until the Secretary determines” in the
second sentence and inserting in lieu thereof ‘‘until the first day
of the seventh month beginning after the date the Secretary de-

~_termines and notifies the Governor of the State’’

(2) Section 1833(aX2XB) of such Act is amended by inserting “‘and
exc_eft as may be provided in section 1886 a[ter “except those de-
scribed in subparagraph (C) of this paragraph’’.
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(d) Section 1861(uX7) of such Act is amended by inserting ‘(A)”
after ‘(7)” and by adding at the end thereof the following new sub-

“‘B) For further limitations on reasonable cost and determination
of payment amounts for operating costs of inpatient hospital serv-
ices and waivers for certain States, see section 1886.”.

SINGLE REIMBURSEMENT LIMIT FOR SKILLED NURSING FACILITIES

Sec. 102. (a) Section 1861(vk1) of the Social Security Act is
amended—

(1) in subparagraph (E), by striking out ‘; except that” and
all that follows and inserting in lieu thereof a period;

(2) in subparagraph (E), by striking out “(E)” and inserting in
lieu thereof ‘(ii)’: and

(3) by inserting after subparagraph (D) the following:

“CEXi) Such regulations shall provide that any determination of
reasonable cost with respect to services provided by hospital-based
skilled nursing facilities shall be made on the basis of a single
standard based on the reasonableness of costs incurred by free
standing skilled nursing facilities, subject to such adjustments as
the Secretary may deem appropriate.”’.

(b) The amendment made by subsection (a) shall be effective with

respect to cost reporting periods beginning on or after October 1,
1982.

ELIMINATION OF INPATIENT ROUTINE NURSING SALARY COST
DIFFERENTIAL

Sec. 103. (a) Subparagraph (J) of section 1861(vX1) of the Social
Security Act is amended to read as follows:

“lJ) Such regulations may not provide for any inpatient routine
salary cost differential as a reimbursable cost for hospitals and
skilled nursing facilities.’.

(b) The amendment made by subsection (a) shall be effective with
respect to cost reporting periods ending after September 30, 1982, but
in the case of any cost reporting period beginning before October 1,
1982, any reduction in payments under title X VIII of the Social Se-
curity Act to a hospital or skilled nursing facility resulting from
such amendment shall be imposed only in proportion to the part of
the period which occurs after September 30, 1982.

ELIMINATION OF DUPLICATE OVERHEAD PAYMENTS FOR OUTPATIENT
SERVICES

SEc. 104. (a) The last sentence of section 1842(bX3) of the Social
Security Act is amended by inserting after “1861(vXIXK)” the fol-
lowing: “, and in determining the reasonable charge for such serv-
ices, the Secretary may limit such reasonable charge to a percentage
of the amount of the prevazllng charge for similar services fur-
nished in a physician's office, taking into account the extent to
which overhead costs associated with such outpatient services have
been included in the reasonable cost or charge of the facility’’.
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(b) The amendment made by subsection (a) made by this section
shall be effective with respect to services furnished on or after Octo-
ber 1, 1982.

SINGLE REIMBURSEMENT LIMIT FOR HOME HEALTH AGENCIES

Sec. 105. (a) Section 1861(vXIXL) of the Social Security Act, as
amended by section 101(aX?2) of this subtitle, is amended by insert-
ing ‘“free standing’ after ‘‘75th percentile of such costs per visit
for”.

(b) The amendment made by subsection (a) shall be effective with
respect to cost reporting periods beginning on or after the date of the
enactment of this Act.

PROHIBITING PAYMENT FOR HILL-BURTON FREE CARE

SEc. 106. (a) Section 1861(vk1) of the Social Security Act is
amended by adding at the end the following new subparagraph:

‘“UM) Such regulations shall provide that costs respecting care pro-
vided by a provider of services, pursuant to an assurance under title
VI or XVI of the Public Health Service Act that the provider will
make available a reasonable volume of services to persons unable to
pay therefor, shall not be allowable as reasonable costs.”’.

(b) The amendment made by subsection (a) shall be effective with
respect to any costs incurred under title X VIII of the Social Security
Act, except that it shall not apply to costs which have been allowed
prior to the date of the enactment of this Act pursuant to the final
court order affirmed by a United States Court of Appeals.

PROHIBITING PAYMENT FOR ANTI-UNIONIZATION ACTIVITIES

Sec. 107. (a) Section 1861(vX1) of the Social Security Act, as
amended by section 106(a) of this subtitle, is further amended by
adding after subparagraph (M) the following new subparagraph:

“UN) In determining such reasonable costs, costs incurred for ac-
tivities directly related to influencing employees respecting unioniza-
tion may not be included.”.

(b) The amendment made by subsection (a) shall be effective with
respect to costs incurred after the date of the enactment of this Act.

REIMBURSEMENT OF PROVIDER-BASED PHYSICIANS

SEc. 108. (a) Title XVIII of the Social Security Act is amended by
adding after section 1886 of the Social Security Act (as added by
section 101(a)X1) of this subtitle) the following new section:

“PAYMENT OF PROVIDER-BASED PHYSICIANS

“Sec. 1887. (aX1) The Secretary shall by regulation determine cri-
teria for distinguishing those services (including inpatient and out-
patient services) rendered in hospitals or skilled nursing facilities—

‘“YA) which constitute professional medical services, which are
personally rendered for an individual patient by a physician
and which contribute to the diagnosis or treatment of an indi-
vidual patient, and which may be reimbursed as physicians’
services under part B, and

97-588 0 - 82 - 2



16

“U‘B) which constitute professional services which are rendered
for the general benefit to patients in a hospital or skilled nurs-
ing facility and which may be reimbursed only on a reasonable
cost basis.

“C2XA) For purposes of cost reimbursement, the Secretary shall rec-
ognize as a reasonable cost of a hospital or skilled nursing facility
only that portion of the costs attributable to services rendered by a
physician in such hospital or facility which are services described in
paragraph (1XB), apportioned on the basis of the amount of time ac-
tually spent by such physician rendering such services.

“UB) In determining the amount of the payments which may be
made with respect to services described in paragraph (1XB), after ap-
portioning costs as required by subparagraph (A), the Secretary may
not recognize as reasonable (in the efficient delivery of health serv-
ices) such portion of the provider's costs for such services to the
extent that such costs exceed the reasonable compensation equiva-
lent for such services. The reasonable compensation equivalent for
any service shall be established by the Secretary in regulations.

“UC) The Secretary may, upon a showing by a hospital or facility
that it is unable to recruit or maintain an adequate number of phy-
sicians for the hospital or facility on account of the reimbursement
limits established under this subsection, grant exceptions to such re-
imbursement limits as may be necessary to allow such provider to
provide a compensation level sufficient to provide adequate physi-
cian services in such hospital or facility.”.

(2) Section 1861(vX?) of such Act, as amended by section 101(d) of
this subtitle, is further amended by adding at the end the following
new subparagraph:

“(C) For prouisions restrictinﬁ payment for provider-based physi-
cians’ services, see section 1887.".

(c) The Secretary of Health and Human Services shall first pro-
mulgate regulations to carry out section 1887(a) of the Social Secu-
rity Act not later than October 1, 1982. Such regulations shall
become effective on October 1, 1982, and shall be ié':ctive with re-
spect to cost reporting periods ending Og/ter September 30, 1982, but
in the case of any cost reporting period beginning before October 1,
1982, any reduction in payments under title XVIII of the Social Se-
curity Act to a hospitaﬂ)r skilled nursing facility resulting from the
such regulations shall be imposed only in proportion to the part of
the period which occurs after September 30, 1982.

PROHIBITING RECOGNITION OF PAYMENTS UNDER CERTAIN
PERCENTAGE ARRANGEMENTS

SEc. 109. (a) Section 1887 of the Social Security Act (as added by

section 108(a) of this subtitle) is amended—
(1) by inserting “AND PAYMENT UNDER CERTAIN PERCENTAGE

ARRANGEMENTS” at the end of its heading, and
(2) by adding at the end the following new subsection:

“@bX1) Except as provided in paragraph (2), in the case of a pro-
vider of services which is paid under this title on a reasonable cost
basis, or other basis related to costs that are reasonable, and which
has entered into a contract for the purpose of having services fur-
nished for or on behalf of it, the Secretary may not include any cost
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incurred by the provider under the contract if the amount payable
under the contract by the provider for that cost is determined on the
basis of a percentage (or other proportion) of the provider’s charges,
revenues, or claim for reicmbursement.

“(2) Paragraph (1) shall not apply—

‘“YA) to services furnished by a physician and described in
subsection (a)X1XB) and covered by regulations in effect under
subsection (a), and

‘“UB) under regulations established by the Secretary, where the
amount involved under the percentage contract is reasonable
and the contract—

“6i) is a customary commerical business practice, or
“ii) provides ircentives for the ef"ﬁ'cient and economical
operation of the provider of services.”.

(bX1) Section 1861(vX1XHXiii) of such Act is amended by striking
out “(I)” and by striking out “, or (II)” and all that follows through
“furnished by the agency’.

(2) Section 1861(vX7XC) of such Act, as added by section 108(bX2)
of this subtitle, is further amended by inserting “and for payments
under certain percentage arrangements’’ after ‘services”.

(cX1) The amendments made by this section shall become effective
on the date of the enactment of this Act, except that section
1887(bX1) of the Social Security Act shall not apply before October 1,
1982, to services furnished by a physician and described in section
1887(aX1XB) of such Act.

(2) In the case of a contract with a provider of services entered
into prior to the date of the enactment of this Act, the amendment
made by subsection (a) shall apply to payments under such contract
(A) 30 days after the first date (after such date of enactment) the
provider of services may unilaterally terminate the contract, or (B)
onel year after the date of the enactment of this Act, whichever is
earlier.

(3) The amendment made by subsection (b)1) shall not apply to
contracts entered into before the date of the enactment of this Act.

ELIMINATION OF LESSER-OF-COST-OR-CHARGE PROVISION

SEc. 110. Section 1886 of the Social Security Act, as added by sec-
tion 101(aX1) of this subtitle, is amended by adding at the end the
following new subsection:

““dX1) The lesser-of-cost-or-charges provisions (described in para-
graph (2)) will not apply in the case of services provided by a class
of provider of services if the Secretary determines and certifies to
Congress that the failure of such provisions to apply to the services
provided by that class of providers will not result in any increase in
the amount of payments made for those services under this title.
Such change will take effect with respect to services furnished, or
cost reporting periods of providers, on or after such date as the Sec-
retary shall provide in the certification. Such change for a class of
provider shall be discontinued if the Secretary determines and noti-
fies Congress that such change has resulted in an increase in the
amount of payments made under this title for services provided by
that class of provider.
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“C2) The lesser-of-cost-or-charges provisions referred to in para-
graph (1) are as follows: |
18‘]‘%)Clause (B) of paragraph (1) and paragraph (2) of section
“UB) So much of subparagraph (A) of section 1833(aX?2) as pro-
vides for payment other than of the reasonable cost of such serv-
ices, as determined under section 1861(v).
“UC) Subclause (II) of clause (1) and clause (it) of section
1833(aX2)B).”

ELIMINATION OF PRIVATE ROOM SUBSIDY

Sec. 111. (a) The Secretary of Health and Human Services shall,
pursuant to section 1861(vk2) of the Social Security Act, not allow
as a reasonable cost the estimated amount by which the costs in-
curred by a hospital or skilled nursing facility for nonmedically nec-
essary private accommodations for medicare beneficiaries exceeds
the costs which would have been incurred by such hospital or facili-
ty for semiprivate accommodations.

(b) The Secretary of Health and Human Services shall first issue
such final regulations (whether on an interim or other basis) as may
be necessary to implement subsection (a) by October 1, 1982. If such
regulations are promulgated on an interim final basis, the Secretary
shall take such steps as may be necessary to provide opportunity for
public comment, and appropriate revision ed thereon, so as to
provide that such regulations are not on an interim basis later than

January 31, 1983.
Subpart B—Payments for Other Services

REIMBURSEMENT FOR INPATIENT RADIOLOGY AND PATHOLOGY
SERVICES

Sec. 112. (a) Section 1833(aX1) of the Social Security Act is
amended—

(1) by striking out clause (B) and inserting in lieu thereof the
following: ‘“(B) with respect to items and services described in
section 1861(sX10), the amounts paid shall be 100 percent of the
reasonable charges for such items and services,

(2) by inserting ‘“and’’ at the end of clause (F); and

(3) by striking out ‘“‘and (H)” and all that follows through
“for such items and services, "

(b) Clause (1) of section 1833(b) of such Act is amended to read as
follows: ‘(1) such total amount shall not include expenses incurred
for items and services described in section 1861(sX10),”.

(¢c) The amendments made by this section shall apply with respect
to items and services furnished on or after October 1, 1982.

REIMBURSEMENT FOR ASSISTANTS AT SURGERY

Sec. 113. (a) Section 1842(bX6) of the Social Security Act is
amended by adding at the end thereof the following new subpara-
graph:

“U(D)i) In the case of physicians’ services furnished to a patient in
a hospital with a teaching program czpproved as specified in section
186'1(5)(6’) but which does not meet the conditions described in sec-



19

tion 1861(bX7), no payment shall be made under this fart for serv-
ices of assistants at surgery with respect to a surgical procedure if
such hospital has a training program relating to the medical spe-
cialty required for such surgical procedure and a qualified individ-
ual on tZe staff of the hospital is available to provide such services;
except that payment may be made under this part for such seruvices,
to the extent that such payment is otherwise allowed under this
paragraph, if such services, as determined under regulations of the
Secretary—
“UI) are required due to exceptional medical circumstances,
“I) are performed by team physicians needed to perform
complex medical procedures, or
“IIl) constitute concurrent medical care relating to a medical
condition which requires the presence of, and active care by, a
physician of another specialty during surgery,
and under such other circumstances as the Secretary determines by
regulation to be appropriate.

“6ii) For purposes of this subpaMfraph, the term ‘assistant at sur-
gery’ means a physician who actively assists the physician in charge
of a case in performing a surgical procedure.

“tii) The Secretary shall determine appropriate methods of reim-
bursement of assistants at surgery where such services are reimburs-
able under this part.”.

(b) (1) The amendment made by subsection (a) is effective with re-
spect to services performed on or after October 1, 1982.

(2) The Secretary of Health and Human Services shall first issue
such final regulations (whether on an interim or other basis) before
October 1, 1982, as may be necessary to implement the amendment
made by subsection (a) on a timely basis. If such regulations are pro-
mulgated on an interim final basis, the Secretary shall take such
steps as may be necessary to provide opportunity for public comment,
and appropriate revision based thereon, so as to provide that such
regulations are not on an interim basis later than January 31, 1983.

PAYMENTS TO HEALTH MAINTENANCE ORGANIZATIONS AND
COMPETITIVE MEDICAL PLANS

SEec. 114. (a) Section 1876 of the Social Security Act is amended to
read as follows:

“PAYMENTS TO HEALTH MAINTENANCE ORGANIZATIONS AND
COMPETITIVE MEDICAL PLANS

“SEec. 1876. (aX1XA) The Secretary shall annually determine—

“G) a per cafita rate of payment for each class of individuals
who are enrolled under this section with a eligible organization
which has entered into a risk-sharing contract and who are en-

titled to benefits under part A and enrolled under part B, and
“(ii) a per capita rate of payment for each class of’;;lzdividuals
who are so enrolled with such an organization and who are en-
rolled under part B only.
For purposes of tfig section, the term ‘risk-sharing contract’ means a
contract entered into under subsection (g) and the term ‘reasonable
cost recmbursement contract’ means a contract entered into under
subsection (h).
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“YB) The Secretary shall define appropriate classes of members,
based on age, disability status, and such other factors as the Secre-
tary determines to be appropriate, so as to ensure actuarial equiv-
alence. The Secretary may add to, modify, or substitute for such
classes, if such changes will improve the determination of actuarial
equivalence.

“lC) The annual per capita rate of payment for each such class
shall be equal to 95 percent of the adjusted average per capita cost
(as defined in paragraph (4)) for that class.

“UD) In the case of a eligible organization with a risk-sharing con-
tract, the Secretary shall make monthly payments in advance and
in accordance with the rate determined under subparagraph (C) and
except as provided in subsection (gX?2), to the organization for each
individual enrolled with the organizaton under this section.

“CE) The amount of payment under this paragraph may be retro-
actively adjusted to take into account any difference between the
actual number of individuals enrolled in the plan under this sec-
tion and the number of such individuals estimated to be so enrolled
in determining the amount of the advance payment.

“(2) With respect to any eligible organization which has entered
into a reasonable cost retimbursement contract, payments shall be
made to such plan in accordance with subsection (hX2) rather than
paragraph (1).

“(3) Payments under a contract to an eligible organization under
paragraph (1) or (2) shall be instead of the amounts which (in the
absence of the contract) would be otherwise payable, pursuant to sec-
tions 1814(b) and 1833(a), for services furnished by or through the
organization to individuals enrolled with the organization under
this section.

“t4) For purposes of this section, the term ‘adjusted average per
capita cost’ means the average per capita amount that the Secretary
estimates in advance (on the basis of actual experience, or retrospec-
tive actuarial equivalent based upon an adequate sample and other
information and data, in a geographic area served by an eligible or-
ganization or in a similar area, with appropriate adjustments to
assure actuarial equivalence) would be payable in any contract year
for services covered under parts A and B, or part B only, and types
of expenses otherwise reimbursable under parts A and B, or part B
only (including administrative costs incurred by organizations de-
scribed in sections 1816 and 1842), if the services were to be fur-
nished by other than an eligible organization or, in the case of serv-
ices covered only under section 1861(sX2XH), if the services were to
be furnished by a physician or as an incident to a physician’s serv-
ice.

“(5) The payment to an eligible organization under this section for
individuals enrolled under this section with the organization and
entitled to benefits under part A and enrolled under part B shall be
made from the Federal Hospital Insurance Trust Fund and the Fed-
eral Supplementary Medical Insurance Trust Fund. The portion of
that payment to the organization for a month to be paid by the
latter trust fund shall be equal to 200 percent of the sum of—

“ClA) the product of (1) the number of such individuals for the
month who have attained age 65, and (ii) the monthly actuarial
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rate for supplementary medical insurance for the month as de-
termined under section 1839(cX1), and
“‘B) the product of (i) the number of such individuals l/or the
month who have not attained age 65, and (ii) the monthly actu-
arial rate for supplementary medical insurance for the month
as determined under section 1839(cX4}).
The remainder of that payment shall be paid by the former trust
und.
A “46) If an individual is enrolled under this section with an eligi-
ble organization having a risk-sharing contract, only the eligible or-
ganization shall be entitled to receive payments from the Secretary
under this title for services furnished to the individual.

“(b) For purposes of this section, the term ‘eligible organization
means a public or private entity (which may be a health mainte-
nance organization or a competitive medical plan), organized under
the laws of any State, which—

‘ “t1) is a qualified health maintenance organization (as de-

fined in section 1310(d) of the Public Health Service Act), or
“(2) meets the following requirements:

“CfA) The entity provides to enrolled members at least the
following health care services:

“(i) Physicians’ services performed by physicians (as
defined in section 1861(rx1)).

“Gii) Inpatient hospital services.

“tii) ﬁzboratory, X-ray, emergency, and preventive
services.

“(iv) Out-of-area coverage.

“(B) The entity is compensated (except for deductibles, co-
insurance, and copayments) for the provision of health care
seruvices to enrolled members by a payment which is paid on
a pertodic basis without regard to the date the health care
services are provided and which is fixed without regard to
the frequency, extent, or kind of health care service actually
provided to a member.

“CC) The entity provides physicians’ services primarily (i)
directly through physicians who are either employees or
partners of such organization, or (ii) through contracts with
individual physicians or one or more groups of physicians
(organized on a group practice or individual practice basis).

(D) The entity assumes full financial risk on a prospec-
tive basis for the provision of the health care services listed
in paragraph (1), except that such entity may—

“(1) obtain insurance or make other arrangements for
the cost of prl'ovi%ing to gmy enrol’lleczATe’r:zeber health
care services listed in subparagrap the aggregate
value of which exceeds $5,000 in any year,

“(1i) obtain insurance or make other arrangements
for the cost of health care service listed in subpara-
graph (A) provided to its enrolled members other than
through the entity because medical necessity required
their provision before they could be secured through the
entity,

“(iit) obtain insurance or make other arrangements
for not more than 90 percent of the amount by which



22

its costs for any of its fiscal years exceed 115 percent of
its income for such fiscal year, and

“liv) make arrangements with physicians or other
health professionals, health care institutions, or any
combination of such individuals or institutions to
assume all or part of the financial risk on a prospec-
tive basis for the provision of basic health services by
the physicians or other health professionals or through
the institutions.

“CE) The entity has made adequate provision against the
risk of insolvency, which prouvision is satisfactory to the
Secretary.

Paragraph (2XAXii) shall not apply to an entity which had contract-
ed with a single State agency administering a State plan approved
under title XIX for the provision of services (other than inpatient
hospital services) to individuals eligible for such services under such
State plan on a prepaid risk basis prior to 1970.

“lc)1) The Secretary may not enter into a contract under this sec-
tion with an eligible organization unless it meets the requirements
of this subsection and subsection (e) with respect to members en-
rolled under this section.

“C2) The organization must provide to members enrolled under
this section, through providers and other persons that meet the ap-
plicable requirements of this title and part A of title XI—

“CA) only those services covered under parts A and B of this
title, for those members entitled to benefits under part A and
enrolled under part B, or

“(B) only those seruices covered under part B, for those mem-
bers enrolled only under such

which are available to individua szdlng in the geographic area
served by the organization, except that (i) the organization may pro-
vide such members with such additional health care services as the
members may elect, at their option, to have covered, and (ii) in the
case of an organization with a risk-sharing contract, the organiza-
tion may provide such members with such additional health care
services as the Secretary may approve. The Secretary shall approve
any such additional health care services which the organization
proposes to offer to such members, unless the Secretary determines
that including such additional services will substantially discour-
age enrollment by covered individuals with the organization.

“C3XA) Each eligible organization must have an open enrollment
period, for the enrollment of individuals under this section, of at
least 30 days duration every year, and must provide that at any
time during which enrollments are accepted, the organization will
accept up to the limits of its capacity (as determined by the Secre-
tary) and without restrictions, except as may be authorized in regu-
lations, individuals who are eligible to enroll under subsection (d)
in the order in which they apply for enrollment, unless to do so
would result in failure to meet the requirements of subsection (f) or
would result in the enrollment of enrollees substantially nonrepre-
sentative, as determined in accordance with regulations of the Secre-
tary, of the population in the geographic area served by the organi-
zation.
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“(B) An individual may enroll under this section with an eligible
organization in such manner as may be prescribed in regulations
and may terminate his enrollment with the eligible organization as
of the beginning of the first calendar month following a full calen-

ar month after the request is made for such termination (or, in the
case of financial insolvency of the organization, as may be pre-
scribed by regulations) or, in the case of such an organization with
a reasonable cost reimbursement contract, as may be prescribed by
regulations. o

‘“C) The Secretary may prescribe the procedures and conditions
under which an eligible organization that has entered into a con-
tract with the Secretary under this subsection may inform individ-
uals eligible to enroll under this section with the organization about
the organization, or may enroll such individuals with the organiza-
tion.

‘““D) The organization must provide assurances to the Secretary
that it will not expel or refuse to re-enroll any such individual be-
cause of the individual’s health status or requirements for health
care services, and that it will notify each such individual of such
fact at the time of the individual’s enrollment.

“(4) The organization must—

‘“CfA) make the services described in paragraph (2) (and such
other health care services as such individuals have contracted
for) (i) available and accessible to each such individual, within
the area served by the organization, promptly as appropriate
and in a manner which assures continuity, and (ii) when medi-
cally necessary, available and accessible twenty-four hours a
day and seven days a week, and

“(B) provide for reimbursement with respect to services which
are described in subparagraph (A) and which are provided to
such an individual other than through the organization, if (i)
the services were medically necessary and immediately required
because of an unforeseen illness, injury, or condition and (ii) it
was not reasonable given the circumstances to obtain the serv-
ices through the organization.

“CYOXA) The organization must provide meaningful procedures for
hearing and resolving grievances between the organization (includ-
ing any entity or individual through which the organization pro-
vides health care services) and members enrolled with the organiza-
tion under this section.

““‘B) A member enrolled with an eligible organization under this
section who is dissatisfied by reason of his failure to receive any
health service to which he believes he is entitled and at no greater
charge than he believes he is required to pay is entitled, if the
amount in controversy is $100 or more, to a hearing before the Secre-
tary to the same extent as is provided in sectionn505 ), and in any
such hearing the Secretary shall make the eligible organization a
party. If the amount in controversy is $1,000 or more, the individual
or eligible organization shall, upon notifying the other party, be en-
titled to judicial review of the gézretary’s final decision as provided
tn section 205(g), and both the individual and the eligible organiza-
tion shall be entitled to be parties to that judicial review.

“(6) The organization must have arrangements, established in ac-
cordance with regulations of the Secretary, for an ongoing quality
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assurance proiram for health care services it provides to such indi-
viduals, which program (A) stresses health outcomes and (B) pro-
vides review by physicians and other health care professionals of the
process ollowef in the provision of such health care services.

“ld) Subject to the provisions of subsection (cX3), every individual
entitled to benefits under part A and enrolled under part B or en-
rolled under part B only (other than an individual medically deter-
mined to have end-stage renal disease) shall be eligible to enroll
under this section with any eligible organization with which the
Secretary has entered into a contract under this section and which
serves the geographic area in which the individual resides.

“lteX1) In no case may—

“CA) the portion of an eligible organization’s premium rate
and the actuarial value of its deductibles, coinsurance, and co-
payments charged (with respect to services covered under parts
A and B) to individuals who are enrolled under this section
with the organization and who are entitled to benefits under
part A and enrolled under part B, or

“UB) the portion of its premium rate and the actuarial value
of its deductibles, coinsurance, and copayments charged (with
respect to services covered under part B) to individuals who are
enrolled under this section with the organization and enrolled
under part B only

exceed the actuarial value of the coinsurance and deductibles that
would be applicable on the average to individuals enrolled under
this section with the organization (or, if the Secretary finds that
adequate data are not available to determine that actuarial value,
the actuarial value of the coinsurance and deductibles applicable on
the average to individuals in the area, in the State, or in the United
States, eligible to enroll under this section with the organization, or
other appropriate data) and entitled to benefits under part A and
enrolled under part B, or enrolled under part B only, respectively, if
they were not members of an eligible organization.

“(2) If the eligible organization provides to its members enrolled
under this section services in addition to services covered under
parts A and B of this title, election of coverage for such additional
services (unless such services have been approved by the Secretary
under subsection (cX2)) shall be optional for such members and such
organization shall furnish such members with information on the
portion of its premium rate or other charges applicable to such ad-
ditional services. In no case may the sum of—

‘“CA) the portion of such organization’s premium rate charged,
with respect to such additional services, to members enrolled
under this section, and

“(B) the actuarial value of its deductibles, coinsurance, and
cb'opayments charged, with respect to such services to such mem-

ers
exceed the adjusted community rate for such seruices.

“t3) For purposes of this section, the term ‘adjusted community
rate’ for a service or services means, at the election of an eligible
organization, either—

‘“CA) the rate of payment for that service or services which the
Secretary annualga determines would apply to a member en-
rolled under this section with an eligif[e, organization if the
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rate of payment were determined under a ‘community rating
system’ (as defined in section 1302(8) of the Public Health Serv-
ice Act, other than subparagraph (C)), or .

“(B) such portion o{p the weighted aggregate premium, which
the Secretary annually estimates would apply to a member en-
rolled under this section with the eligible organization, as the
Secretary annually estimates is attributable to that service or
services,

but adjusted for differences between the utilization characteristics
of the members enrolled with the eligible organization under this
section and the utilization characteristics of the other members of
the organization (or, if the Secretary finds that adequate data are
not available to adjust for those differences, the differences between
the utilization characteristics of members in other eligible organiza-
tions, or individuals in the area, in the State, or in the United
States, eligible to enroll under this section with an eligible organi-
zation and the utilization characteristics of the rest of the popula-
tion in the area, in the State, or in the United States, respectively).

“(4) Notwithstanding any other provision of law, the eligible orga-
nization may (in the case of the provision of services to a member
enrolled under this section for an illness or injury for which the
member is entitled to benefits under a workmen's compensation law
or lplan of the United States or a State, under an automobile or lia-
bility insurance policy or plan, including a self-insured plan, or
under no fault insurance) charge or authorize the provider of such
services to charge, in accordance with the charges allowed under
such law or policy—

‘“YfA) the insurance carrier, employer, or other entity which
under such law, plan, or policy is to pay for the provision of
such services, or

‘“YB) such member to the extent that the member has been
paid under such law, plan, or policy for such services.

“UX1) Each eligible organization with which the Secretary enters
into a contract under this section shall have, for the duration o[
such contract, an enrolled membership at least one-half of whic
consists of individuals who are not entitled to benefits under this
title or under a State plan approved under title XIX.

“(2) The Secretary may modify or waive the requirement imposed
by paragraph (1) only if the Secretary determines that—

“lA) special circumstances warrant such modification or
waiver, and

“UB) the eligible organization has taken and is making rea-
sonable efforts to enroll individuals who are not entitfed to
benefits under this title or under a State plan approved under
title XIX.

“teX1) The Secretary may enter a risk-sharing contract with any
eligible organization, as defined in subsection (bX1), which has at
least 5,000 members, except that the Secretary may enter into such a
contract with an eligible organization that has fewer members if the
organization primarily serves members residing outside of urbanized
areas.

“(2) Each risk-sharing contract shall provide that—

“CtA) if the adjusted community rate, as defined in subsection
(eX3), for services under parts A and B (as reduced for the actu-
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arial value of the coinsurance and deductibles under those
parts) for members enrolled under this section with the organi-
zation and entitled to benefits under part A and enrolled in
part B, or

“UB) if the adjusted community rate for services under part B
(as reduced for the actuarial value of the coinsurance and de-
ductibles under that part) for members enrolled under this sec-
tioln with the organization and entitled to benefits under part B
only

is less than the average of the per capita rates of payment to be
made under subsection (aX1) at tﬁ beginning of an annual contract
period for members enrolled under this section with the organiza-
tion and entitled to benefits under part A and enrolled in part B, or
enrolled in part B only, respectiveg,a the eligible organization shall
provide to members. enrolled under a risk-sharing contract under
this section with the organization and entitled to benefits under
part A and enrolled in part B, or enrolled in part B only, respective-
ly, the additional benefits described in paragraph (3) which are se-
lected by the eligible organization and which the Secretary finds are
at least equal in value to the difference between that average per
capita payment and the adjusted community rate (as so reduced)
except that this paragraph shall not apply with respect to any orga-
nization which elects to receive a lesser payment to the extent that
there is no longer a difference between the average per capita pay-
ment and adjusted community rate (as so reduced). If the Secretary
finds that there is insufficient enrollment experience to determine
an average of the per capita rates of payment to be made under sub-
section (aX1) at the beginning oga;z contract period, the Secretary
may determine such an average based on the enrollment experience
of other contracts entered into under this section.

“3) The additional benefits referred to in paragraph (2) are—

“C(A) the reduction of the premium rate or other charges made
with respect to services furnished by the organization to mem-
bers enrolled under this section, or

‘“U(B) the provision of additional health benefits,

or both.

“thx1) If—

‘“YfA) the Secretary is not satisfied that an eligible organiza-
tion has the capacity to bear the risk of potential losses under a
risk-sharing contract under this section, or

“(B) the eligible organization so elects or has an insufficient
number of members to be eligible to enter into a risk-sharing
contract under subsection (g)1),

the Secretary may, if he is otherwise satisfied that the eligible orga-
nization is able to perform its contractual obligations effectively
and efficiently, enter into a contract with such organization pursu-
ant to which such organization is reimbursed on the basis of its rea-
sonable cost (as defined in section 1861(v)) in the manner prescribed
in paragraph (3).

2) A reasonable cost reimbursement contract under this subsec-
tion may, at the option of such organization, provide that the Secre-
tary—

‘“YA) will reimburse hospitals and skilled nursing facilities
either for the reasonable cost (as determined under section
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1861(v)) or for payment amounts determined in accordance with
section 1886, as applicable, of services furnished to individuals
enrolled with such organization pursuant to subsection (d), and

“B) will deduct the amount ofp such reimbursement from pay-
ment which would otherwise be made to such organization.

If such an eligible organization pays a hospital or skilled nursing
/gcility directly, the amount paid shall not exceed the reasonable
cost of the services (as determined under section 1861(v)) or the
amount determined under section 1886, as applicable, unless such
organization demonstrates to the satisfaction of the Secretary that
such excess payments are justified on the basis of advantages gained
by the organization.

“(3) Payments made to an organization with a reasonable cost re-
imbursement contract shall be subject to appropriate retroactive cor-
rective adjustment at the end of each contract year so as to assure
that such organization is paid for the reasonable cost actually in-
curred (excluding any part of incurred cost found to be unnecessary
in the efficient delivery of health services) or the amounts otherwise
determined under section 1886 for the types of expenses otherwise re-
imbursable under this title for providing services covered under this
title to individuals described in subsection (a)X1).

“t4) Any reasonable cost rescmbursement contract with an eligible
organization under this subsection shall provide that the Secretary
shall require, at such time following the expiration of each account-
ing period of the eligible organization (and in such form and in
such detail) as he may prescribe—

“C(A) that the organization report to him in an independently
certified finaneialg statement its per capita incurred cost based
on the types of components of expenses otherwise reimbursable
under this title for providing services described in subsection
(aX1), including therein, in accordance with accounting proce-
dures prescribed by the Secretary, its methods of allocating costs
between individuals enrolled under this section and other indi-
viduals enrolled with such organization;

“U(B) that failure to report such information as may be re-
quired may be deemed to constitute evidence of likely overpay-
mint on the basis of which appropriate collection action may
taren;

“CC) that in any case in which an eligible organization is re-
lated to another organization by common ownership or control,
a consolidated financial statement shall be filed and that the
allowable costs for such organization may not include costs for
the types of expense otherwise reimbursable under this title, in
excess of those which would be determined to be reasonable in
accordance with regulations (providing for limiting reimburse-
ment to costs rather than charges to the eligible organization by
related organizations and owners) issued by the Secretary; and

‘YD) that in any case in which compensation is paid by an
eligible organization substantially in excess of what is normally
paid for similar services by similar practitioners (regardless of
method of compensation), such compensation may as appropri-
ate be considered to constitute a distribution of profits.

“iX1) Each contract under this section shall be for a term of at
least one year, as determined by the Secretary, and may be made
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automatically renewable from term to term in the absence of notice
by either party of intention to terminate at the end of the current
term; except that the Secretary may terminate any such contract at
any time (after such reasonable notice and opportunity for hearing
to the eligible organization involved as he may provide in regula-
tions), if he finds that the organization—

“CA) has failed substantially to carry out the contract,

“(B) is carrying out the contract in a manner inconsistent
with the efficient and effective administration of this section,
or

“C) no longer substantially meets the applicable conditions of
subsections (b), (c), and (e).

“(2) The effective date of any contract executed pursuant to this
section shall be specified in the contract.

“(3) Each contract under this section—

“(A) shall provide that the Secretary, or any person or organi-
zation designated by him—

“li) shall have the right to inspect or otherwise evaluate
(I) the quality, appropriateness, and timeliness of services
performed under the contract and (II) the facilities of the
organization when there is reasonable evidence of some
need for such inspection, and

“(ir) shall have the right to audit and inspect any books
and records of the elig;ile organization that pertain (I) to
the ability of the organization to bear the risfzf potential
financial losses, or (II) to services performed or determina-
tions of amounts payable under the contract;

“(B) shall require the organization with a risk-sharing con-
tract to provide (and pay for) written notice in advance of the
contract's termination, as well as a description of alternatives
for obtaining benefits under this title, to each individual en-
rolled under this section with the organization; and

“(C) shall require the organization to comply with subsections
(a) and (c) of section 1318 of the Public Health Service Act (re-
lating to disclosure of certain financial information) and with
the requirement of section 1301(cX8) of such Act (relating to lia-
bility arrangements to protect memabers); and

“UD) shall contain such other terms and conditions not incon-
sistent with this section (including requiring the organization
to provide the Secretary with such information) as the Secretary
may find necessary and appropriate.

“t4) The Secretary may not enter into a risk-sharing contract with
an eligible organization if a previous risk-sharing contract with
that organization under this section was terminated at the request
of the organization within the preceding five-year period, except in
circumstances which warrant special consideration, as determined
by the Secretary.

“(5) The authority vested in the Secretary by this section may be
performed without regard to such provisions of law or regulations
relating to the making, performance, amendment, or modification of
contracts of the United States as the Secretary may determine to be
inconsistent with the furtherance of the purpose of this title.”

(b) Section 1861(8X2) of the Social Security Act is amended—

(1) by striking out “and’ at the end of subparagraph (F):
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(2) % inserting ‘“and’’ after the semicolon in subparagraph
(G); a
(3) by adding after subparagraph (G) the following new sub-

a :
P “(ﬁ) sp;rvices furnished pursuant to a contract under section
1876 to a member of an eligible organization by a physician as-
sistant or by a nurse practitioner (as defined in subsection
(aaX3) and such services and supplies furnished as an incident
to his service to such a member as would otherwise be covered
under this part if furnished by a physician or as an incident to
a physician’s service;’.

(c)(]fSubject to paragraph (2), the amendment made by subsection
(a) shall apply with respect to services furnished on or after the ini-
tial effective date (as defined in paragraph (4)), except that such
amendment shall not apply—

(A) with respect to services furnished by an eligible organiza-
tion to any individual who is enrolled with that organization
under an existing cost contract (as defined in faragraph (3XA))
and entitled to benefits under part A, or enrolled in part B, of
title XVIII of the Social Security Act at the time the organiza-
tion first enters into a new risk-sharing contract (as defined in
paragraph (3XD)) unless—

(1) the individual requests at any time that the amend-
ment apply, or

(iv) tge Secretary determines at any time that the amend-
ment should apply to all members of the organization be-
cause of administrative costs or other administrative bur-
dens involved and so informs in advance each affected
member of the eligible organization;

(B) with respect to services furnished by an eligible organiza-
tion during tfee five-year period beginning on the initial effec-
tive date, if—

(i) the organization has an existing risk-sharing contract
(as defined in paragraph (3XB)) on the initial effective date,
or
(it) on the date of the enactment of this Act the organiza-
tion was furnishing services pursuant to an existing demon-
stration project (as defined in paragraph (3XC)), such dem-
onstration project is concluded before the initial effective
date, and before such initial effective date the organization
enters into an existing risk-sharing contract,
;tpless the organization requests that the amendment apply ear-
ler; or

(C) with respect to services furnished by an eligible organiza-
tion during the period of an existing demonstration project if
on the initial effective date the organization was furnishing
services ﬁursuant to the project and if the project concludes
after such date.

(2XA) In the case of an eligible organization which has in effect
an existing cost contract (as defined in paragraph (3XA)) on the ini-
tial effective date, the organization may receive payment under a
new risk-sharing contract with respect to a current, nonrisk medi-
care enrollee (as defined in subparagraph (C)) only to the extent that
the organization enrolls, for each such enrollee, two new medicare
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enrollees (as defined in subparagraph (D)). The selection of those
current nonrisk medicare enrollees with respect to whom payment
may be so received under a new risk-sharing contract shall be made
in a nonbiased manner.

(B) Subparagraph (A) shall not be construed to prevent an eligible
organization from providing for enrollment, on a basis described in
subsection (aX6) of section 1876 of the Social Security Act (as
amended by this Act, other than under a reasonable cost reimburse-
ment contract), of current, nonrisk medicare enrollees and from pro-
viding such enrollees with some or all of the additional benefits de-
scribed in section 1876(g)2) of the Social Security Act (as amended
by this Act), but (except as provided in subparagraph (A))—

(i) payment to the organization with respect to such enrollees
shall only be made in accordance with the terms of a reason-
able cost reimbursement contract, and

(it) no payment may be made under section 1876 of such Act
with respect to such enrollees for any such additional benefits.

Individuals enrolled with the organization under this subparagraph
shall be considered to be individuals enrolled with the organization
for the purpose of meeting the requirement of section 1876(gX2) of
the Social Security Act (as amended by this Act).

(C) For purposes of this paragraph, the term ‘“current, nonrisk
medicare enrollee’’ means, with respect to an organization, an indi-
vidual who on the initial effective date—

(i) is enrolled with that organization under an existing
cost contract, and

(it) is entitled to benefits under part A, or enrolled in
part B, of title XVIII of the Social Security Act.

(D) For purposes of this paragraph, the term ‘new medicare en-
rollee’’ means, with respect to an organization, an individual who—

(i) is enrolled with the organization after the date the organi-
zation first enters into a new risk-sharing contract,

(it) at the time of such enrollment is entitled to benefits under
part A, or enrolled in part B, of title XVIII of the Social Secu-
rity Act, and

(iti) was not enrolled with the organization at the time the
individual became entitled to benefits under part A, or to enroll
in part B, of such title.

(3) For purposes of this subsection:

(A) The term ‘“‘existing cost contract’’ means a contract which
is entered into under section 1876 of the Social Security Act, as
in effect before the initial effective date, or reimbursement on a
reasonable cost basis under section 1833(a)X1XA) of such Act,
and which is not an existing risk-sharing contract or an exist-
ing demonstration project.

(B) The term ‘existing risk-sharing contract” means a con-
tract entered into under section 1876(1)(2XA) of the Social Secu-
rity Act, as in effect before the initial effective date.

(C) The term ‘“existing demonstration project’’ means a dem-
onstration project under section 402(a) of the Social Security
Amendments of 1967 or under section 222(a) of the Social Secu-
rity Amendments of 1972, relating to the provision of services
for which payment may be made under title X VIII of the Social
Security Act.
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(D) The term “new risk-sharing contract” means a contract
entered into under section 1876(g) of the Social Security Act, as
amended by this Act.

(E) The term “reasonable cost reimbursement contract’’ means
a contract entered into under section 1833(aX1) of the Social Se-
curity Act or under section 1876(h) of such Act, as amended by
this Act.

(4) As used in this section, the term ‘‘initial effective date’
means—

(A) the first day of the thirteenth month which begins after
the date of the enactment of this Act, or

(B) the first day of the first month after the month in which
the Secretary of Health and Human Services notifies the Com-
mittee on Finance of the Senate and the Committees on Ways
and Means and on Energy and Commerce of the House of Rep-
resentatives that he is reasonably certain that the methodology
to make appropriate adjustments (referred to in section
1876(a)4) of the Social Security Act, as amended by this Act)
has been developed and can be implemented to assure actuarial
equivalence in the estimation of adjusted average per capita
costs under that section,

whichever is later.

(d) The Secretary of Health and Human Services shall conduct a
study of the additional benefits selected by eligible organizations
pursuant to section 1876(gX2) of the Social Security Act, as amended
by subsection (a) of this section. The Secretary shall report to the
Congress within 24 months of the initial effective date (as defined
in subsection (cX4)) with respect to the findings and conclusions
made as a result of such study.

(e) The Secretary of Health and Human Services shall conduct a
study evaluating the extent of, and reasons for, the termination by
medicare beneficiaries of their memberships in organizations with
contracts under section 1876 of the Social Security Act. Such study
may be coordinated with the study provided for under section
2178(d) of the Omnibus Budget Reconciliation Act of 1981. In con-
ducting such study, the Secretary shall place special emphasis on
the quantity and quality of medical care provided in such organiza-
tions and the quality of such care when provided on a fee-for-service
basis. The Secretary shall submit an interim report to the Congress,
within two years after the initial effective date (as defined in sub-
section (cX4)), and a final report within five years after such date
containing the respective interim and final findings and conclusions
made as a result of such study.

PROHIBITION OF PAYMENT FOR INEFFECTIVE DRUGS

Sec. 115. (a) Effective September 30, 1982, section 131 of Public
Law 97-92 is repealed, and the provisions of such section, and of
section 210 of the Departments of Labor, Health and Human Serv-
ices, and Education and Related Agencies Appropriation Act, 1982
(H.R. 4560), as passed by the House of Representatives on October 6,
1981, and of section 209 of such Act as reported by the Senate Com-
mittee on Appropriations on November 9, 1981, shall not apply to

97-588 O - 82 - 3
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any sums appropriated for fiscal year 1983 or any succeeding fiscal
year.

(b) No provision of law limiting the use of funds for purposes of
enforcing or implementing section 1862(c) or section 1903(iX5) of the
Social Security Act, section 2103 of the Omnibus Budget Reconcili-
ation Act of 1981, or any rule or regulation issued pursuant to any
such section (including any provision contained in, or incorporated
by reference into, any appropriation Act or resolution making con-
tinuing approprzatlons) shall apply to any period after September
30, 1982, unless such prouvision of law is enacted after the date of
the enactment of this Act and specifically states that such provision
is to supersede this section.

MEDICARE PAYMENTS SECONDARY FOR OLDER WORKERS COVERED
UNDER GROUP HEALTH PLANS

SEc. 116. (a) Section 4 of the Age Discrimination in Employment
Act of 1967 is amended by adding at the end thereof the following
new subsection:

“‘eX1) For purposes of this section, any employer must provide
that any employee aged 65 through 69 shall be entitled to coverage
under any group health plan offered to such employees under the
same conditions as any employee under age 65.

“(2) For purposes of paragraph (1), the term ‘group health plan’
has the meaning given to such term in section 162(iX2) of the Inter-
nal Revenue Code of 1954.".

(b) Section 1862(b) of the Social Security Act is amended by
adding at the end thereof the following new paragraph:

“(3)(A)(z) Payment un r this title may not be made, except as pro-
vided in clause (ii), with respect to any item or service furnished
during the period described in clause (iii) to an individual who is
over 64 but under 70 years of age (or to the spouse of such individu-
al, if the spouse is over 64 but under 70 years of age) who is em-
ployed at the time such item or service is furnished to the extent
that payment with respect to expenses for such item or service has
been made, or can reasonably be expected to be made, under a group
health plan (as defined in clause (iv)) under which such individual
is covered by reason of such employment.

“tii) Any payment under this title with respect to any item or serv-
ice during the period described in clause (iii) shall be conditioned
on reimbursement to the appropriate Trust Fund established by this
title when notice or other information is received that payment for
such item or service has been made under a group health plan. The
Secretary may waive the provisions of this clause in the case of an
individual claim if he determines that the probabzhty of recovery or
amount involved in such claim does not warrant the pursuing of
the claim.

‘“liii) The provisions of clauses (i) and (ii) shall a fply to an indi-
vidual only for the period beginning with the month in which such
individual becomes entitled to benefits under this title under section
226(a) and ending with the month in which such individual attains
the age of 70 and shall not include any month for which the indi-
ggdual would, upon application, be entitled to benefits under section

6A.
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“v) For purposes of this paragraph, the term ‘group health plan’
has the meaning given to such term in section 162(iX2) of the Inter-
nal Revenue Code of 1954.

“(B) Where payment for an item or service under a group health
plan is less than the amount of the charge for such item or service,
payment may be made under this title (without regard to deducti-
bles and coinsurance under this title) for the remainder of such
charge, but—

“(i) such payment under this title may not exceed an amount
which would be payable under this title for such item or service
in the absence of such group health plan; and

“ii) such payment under this title, when combined with the
amount payable under such plan, may not exceed—

‘D in the case of an item or service payment for which is
determined under this title on the basis of reasonable cost
(or other cost-related basis) or under section 1886, the
amount which would be payable under this title on such
basis; and

““7 in the case of an item or service for which payment
is;_ authorized under this title on another basis, the greater
0 e—

‘“la) the amount which would be payable under the
group health plan (without regard to deductibles and
coinsurance under such plan), or

“b) the reasonable charge or other amount which
would be payable under this title (without regard to de-
ductibles and coinsurance under this title).”.

(c) The amendment made by subsection (a) shall become effective
on January 1, 1983, and the amendment made by subsection (b)
sha’lzl ;pply with respect to items and services furnished on or after
such date.

INTEREST CHARGES ON OVERPAYMENTS AND UNDERPAYMENTS

SEc. 117. (a)X1) Section 1815 of the Social Security Act is amended
by adding at the end the following new subsection:

“(d) Whenever a final determination is made that the amount of
payment made under this part to a provider of services was in excess
of or less than the amount of payment that is due, and payment of
such excess or deficit is not made (or effected by offset) within 30
days of the date of the determination, interest shall accrue on the
balance of such excess or deficit not paid or offset (to the extent that
the balance is owed by or owing to the provider) at a rate deter-
mined in accordance with the regulations of the Secretary of the
Treasury applicable to charges for late payments.”.

(2) Section 1833 of such Act is amended by adding at the end the
following new subsection:

“O) Wéi,tenever a final determination is made that the amount of
payment made under this part either to a provider of services or to
another person pursuant to an assignment under section
1842(bX3XBXii) was in excess of or less than the amount of payment
that is due, and payment of such excess or deficit is not made (or
effected by offset) within 30 days of the date of the determination,
interest shall accrue on the balance of such excess or deficit not
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paid or offset (to the extent that the balance is owed by or owing to
the provider) at a rate determined in accordance with the regula-
tions of the Secretary of the Treasury applicable to charges for late
payments.”

(b) The amendments made by subsection (a) apply to final deter-
minations made on or after the date of the enactment of this Act.

AUDIT AND MEDICAL CLAIMS REVIEW

Sec. 118. In addition to any funds otherwise provided. for fiscal
years 1983, 1984, and 1985 for payments to intermediaries and carri-
ers under agreements entered into under sections 1816 and 1842 of
the Social Security Act, there are transferred from the Federal Hos-
pital Insurance Trust Fund and the Federal Supplementary Medical
Insurance Fund in such proportions as the Secretary of Health and
Human Services determines to be appropriate, an additional
$45,000,000 for each of such fiscal years for payments to such inter-
mediaries and carriers under such agreements to be used exclusively
for the purpose of carrying out provider cost audits and reviews of
medical necessity, consistent with the provisions of sections 1816
and 1842 of the Social Security Act.

PRIVATE SECTOR REVIEW INITIATIVE

Sec. 119. (@) The Secretary of Health and Human Services shall
undertake an initiative to improve medical review by intermediaries
and carriers under title XVIII of Social Security Act and to encour-
age similar review efforts by private insurers and other private enti-
ties. The initiative shall include the development of specific stand-
ards for measuring the performance of such intermediaries and car-
riers with respect to the identification and reduction of unnecessary
utilization of health services.

(b) Where such review activity results in the denial of payment to
providers of services under title XVIII of the Social Security Act,
such providers shall be prohibited, in accordance with sections 1866
and 1879 of such title, from collecting any payments from benefici-
aries unless otherwise provided under such title.

TEMPORARY DELAY IN PERIODIC INTERIM PAYMENTS

SEec. 120. Notwithstanding section 1815(a) of the Social Security
Act, in the case of a hospital which is paid periodic interim pay-
ments under such section, the Secretary of Health and Human Serv-
ices shall provide that—

(1) with respect to the last 21 days for which such payments
would otherwise be made during fiscal year 1983, such pay-
ments shall be deferred until fiscal year 1984; and

(2) with respect to the last 21 days for which such payments
would otherwise be made during fiscal year 1984, such pay-
ments shall be deferred until fiscal year 1985.
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PART II—CHANGES IN BENEFITS, PREMIUMS, AND ENROLLMENT

MEDICARE COVERAGE OF FEDERAL EMPLOYEES

Sec. 121. For provisions providing certain employees of the United
States and instrumentalities thereof with entitlement to hospital in-
surance benefits under part A of title XVIII of the Social Security
Act, see section 278 of this Act.

HOSPICE CARE

Sec. 122. (a)X1) Section 1811 of the Social Security Act is amended
by striking out ‘“and home health services” and inserting in lieu
thereof ‘“‘home health services, and hospice care’.

(2) Section 7(dX1) of the Railroad Retirement Act of 1974 is
amended by inserting ‘“hospice care,” after “home health services,”.

(bX1) Section 1812(a) of the Social Security Act is amended by
striking out “and’” at the end of paragraph (2), by striking out the
period at the end of paragraph (3) and inserting in lieu thereof ‘;
and’’, and by adding after paragraph (3) the following new para-

aph:
& “t4) in lieu of certain other benefits, hospice care with respect

to the individual during up to two periods of 90 days each and
one subsequent period of 30 days with respect to which the indi-
vidual makes an election under subsection (d)1)."’.

(2) Section 1812 of such Act is further amended by inserting after
subsection (c) the following new subsection:

“tdX1) Payment under this part may be made for hospice care pro-
vided with respect to an individual only during two periods of 90
days each and one subsequent period of 30 days during the individ-
ual’s lifetime and only, with respect to each such period, if the indi-
vidual makes an election under this paragraph to receive hospice
care under this part provided by, or under arrangements made by, a
p}clzrticullar hospice program instead of certain other benefits under
this title.

“Y24A) Except as provided in subparagraphs (B) and (C) and
except in such exceptional and unusual circumstances as the Secre-
tary may provide, if an individual makes such an election for a
period with respect to a particular hospice program, the individual
shall be deemed to have waived all rights to have payment made
under this title with respect to—

“(t) hospice care provided by another hospice program (other
than under arrangements made by the particular hospice pro-
gram) during the period, and

“(it) services furnished during the period that are determined
(in accordance with guidelines of the Secretary) to be—

“dD related to the treatment of the individual’s condition
with respect to which a diagnosis of terminal illness has
been made or

“(II) equivalent to (or duplicative of) hospice care;

except that clause (ii) shall not apply to physicians’ services fur-
nished by the individual’s attending physician (if not an employee
of the hospice program) or to other than services provided by (or
under arrangements made by) the hospice program.
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“(B) After an individual makes such an election with respect to a
90- or 30-day period, the individual may revoke the election during
the period, in which case—

“l) the revocation shall act as a waiver of the right to have
payment made under this gart for any hospice care benefits for
the remaining time in such period and (for purposes of subsec-
tion (aX4) and subparagraph (A)) the individual shall be
deemed to have been provided such benefits during such entire
period, and

“lii) the individual may at any time after the revocation ex-
ecute a new election for a subsequent period, if the individual
otherwise is entitled to hospice care benefits with respect to
such a period.

“CC) An individual may, once in each such period, change the hos-
pice program with respect to which the election is made and such
change shall not be considered a revocation of an election under
sublparc;graph (B).

‘D) For purposes of this title, an individual's election with re-
spect to a hospice program shall no longer be considered to be in
effect with respect to that hospice program after the date the indi-
vidual’s revocation or change of election with respect to that elec-
tion takes effect.”.

(cX1) Section 1814(a) of the Social Security Act is amended by
striking out “and’ at the end of paragraph (6), by striking out the
period at the end of paragraph (7) and inserting in lieu thereof ‘;
and’, and by inserting after paragraph (7) the following new para-

“8) in the case of hospice care provided an individual—

“CAXi) in the first 90-day period—

“CD) the individual s attending physician (as defined
in section 1861(ddX3XB)), and
“al) the medical director (or physician member of
the interdisciplinary group described in section
1861(dd)2XB)) of the hospice program providing (or ar-
ranging for) the care,
each certify, not later than two days after hospice care is
initiated, that the individual is terminally ill (as defined
in section 1861(dd)X3)A)), and

“Gi) in a subsequent 90- or 30-day period, the medical di-
rector or physician described in clause (i)II) recertifies at
ghqulJeginning of the period that the individual is terminal-
y ill;

“CB) a written plan for providing hospice care with re-
spect to such individual has been established (before such
care is provided by, or under arrangements made by, that
hospice program) and is periodically reviewed by the indi-
vidual’s attending physician and the medical director
(and the interdisciplinary group described in section
1861(dd)2XB)) of the hospice program; and

“CC) such care is being or was provided pursuant to such

lan of care.’.
(2)A) gection 1814(b) of such Act is amended by inserting ‘(other
than a hospice program providing hospice care)” after “The amount

”

paid to any provider of services’.
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(B) Section 1814 of such Act is further amended by adding at the
end the following new subsection:

“Payment for Hospice Care

“tiX1) Subject to the limitation under paragraph (2) and the provt-
sions of section 1813(aX}), the amount paid to a hospice program
with respect to hospice care for which payment may be made under
this part shall be an amount equal to the costs which are reason-
able and related to the cost of providing hospice care or which are
based on such other tests of reasonableness as the Secretary may pre-
scribe in regulations (including those authorized under section
1861(vX1XA)), except that no payment may be for bereavement coun-
seling and no reimbursement may be made for other counseling serv-
ices (including nutritional and dietary counseling) as separate serv-
ices.

“C9XA) The amount of payment made under this part for hospice
care provided by (or under arrangements made by) a hospice pro-
gram located in a region (as defined by the Secretary) for an ac-
counting year may not exceed the ‘cap amount’ for the region for the
year (computed under subparagraph (B)) multiplied by the number
of medicare beneficiaries in the hospice program in that year (deter-
mined under subparagraph (C)).

‘““B) For purposes of subparagraph (A), the ‘cap amount’ for a
region for a year is computed as follows:

“(i) The Secretary, using records of the program under this
title, shall identify individuals (or a representative sample of
such individuals)—

“lI) who died during the base period (as defined in clause
),

“II) with respect to whom the primary cause of death
was cancer, and

“II) who, during the six-month period preceding death,
were provided benefits under this title.

“lii) The Secretary shall determine a national average medi-
care per capita expenditure amount by (I) determining (or esti-
mating) the amount of payments made under this title with re-
spect to services provided to individuals identified in clause (1)
during the six months before death, and (II) dividing such
amount of payments by the number of such individuals.

“tiii) The Secretary, using the best available data, shall then
compute a regional average medicare per capita expenditure
amount for each region, by adjusting the national average
medicare per capita expenditure amount (computed under
clause (ii)) to reflect the relative difference between that region’s
average cost of delivering health care and the national average
cost of delivering health care.

“liv) The ‘cap amount’ for a region for an accounting year is
40 percent of the regional average determined under clause (iii)
for that region, increased or decreased by the same percentage
as the percentage increase or decrease, respectively, in the medi-
cal care expenditure category of the consumer price index for all
urban consumers (U.S. city average), published by the Bureau of
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Labor Statistics, from the fourth month of the base period to
the fifth month of the accounting year.

“lv) For purposes of this subparagraph, the term ‘base period’
means the most recent period of 12 months (ending before the
date proposed regulations are first issued to carry out this para-
graph) for which the Secretary determines he has sufficient
data to make the determinations required under clauses (i)
through (iii).

“(C) For purposes of subparagraph (A), the ‘number of medicare
beneficiaries’ in a hospice program in an accounting year is equal to
the number of individuals who have made an election under subsec-
tion (d) with respect to the hospice program and have been provided
hospice care by (or under arrangements made by) the hospice pro-
gram under this part in the accounting year, such number reduced
to reflect the proportion of hospice care that each such individual
was provided in a previous or subsequent accounting year or under
a plan of care established by another hospice program.

(3) Section 1816(e) of such Act is amended by adding at the end
thereof the following new paragraph:

“(5) Notwithstanding any other provision of this title, the Secre-
tary shall designate the agency or organization which has entered
into an agreement under this section to perform functions under
such an agreement with respect to each hospice program, except that
with respect to a hospice program which is a subdivision o/P a pro-
vider of services (and such hospice program and provider of services
are under common control) due regard shall be given to the agency
or organization which performs the functions under this section for
the provider of seruices.”.

(d)1) Section 1861(u) of the Social Security Act is amended by in-
serting “hospice program,’’ after ‘“home health agency,’.

(2) Section 1861(w)(1) of such Act is amended by striking out ‘
home health agency’ and b,y inserting in lieu thereof “home health
agency, or hospice program’.

(3) Section 1861 of such Act is further amended by adding at the
end the following new subsection:

“Hospice Care; Hospice Program

“tddX1) The term ‘hospice care’ means the following items and
services provided to a terminally ill individual by, or by others
under arrangements made by, a hospice program under a written
plan (for providing such care to such individual) established and
periodically reviewed by the individual’s attending physician and
by the medical director (and by the interdisciplinary group de-
scribed in paragraph (2XB)) of the program—

“CA) nursing care provided by or under the superuvision of a
registered professional nurse,
h“gB) physical or occupational therapy or speech-language pa-
thology,

“C) medical social services under the direction of a physi-
cian,

“UD)i) services of a home health aide who has successfully
completed a training program approved by the Secretary and (ii)
homemaker seruices,
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‘“AE) medical supplies (including drugs and biologicals) and
the use of medical appliances, while under such a plan,

‘“(F) physicians’ services,

“‘G) short-term inpatient care (including both respite care
and procedures necessary for pain control and acute and chron-
ic symptom management) in an inpatient facility meeting such
conditions as the Secretary determines to be appropriate to pro-
vide such care, but such respite care may be provided only on an
intermittent, nonroutine, and occasional basis and may not be
provided consecutively over longer than five days, and

“CH) counseling (including dietary counseling) with respect to
care of the terminally ill individual and adjustment to his
death.

The care and services described in subparagraphs (A) and (D) may
be provided on a 2/-hour, continuous basis only during periods of
crisis (meeting criteria established by the Secretary) and only as nec-
essary to maintain the terminally ill individual at home.

“(9) The term ‘hospice program’ means a public agency or private
organization (or a subdivision thereof) which—

“CAXi) is primarily engaged in providing the care and services
described in paragraph (1) and makes such services available
(as needed) on a 24-hour basis and which also provides bereave-
mflnt i;)unseling for the immediate family of terminally ill ind:-
viduals,

“tii) provides for such care and services in individuals’
homes, on an outpatient basis, and on a short-term inpatient
bastis, directly or under arrangements made by the agency or or-
ganization, except that—

“a) the agency or organization must routinely provide di-
rectly substantially all of each of the services described in
subparagmphs (A), (C), (F), and (H) of paragraph (1), and

“al) in the case of other services described in paragraph
(1) which are not provided directly by the agency or organi-
zation, the agency or organization must maintain profes-
stonal management responsibility for all such services fur-
nished to an individual, regardless of the location or facili-
ty in which such services are furnished; and

“Giii) provides assurances satisfactory to the Secretary that the
aggregate number of days of inpatient care described in para-
graph (1XG) provided in any 12-month period to individuals
who have an election in effect under section 1812(d) with respect
to that agency or organization does not exceed 20 percent of the
aggregate number of days during that period on which such
elections for such individuals are in effect;

“(B) has an interdisciplinary group of personnel which—

“) includes at least—

“d) one physician (as defined in subsection (rX1)),
“lID) one registered professional nurse, and
‘“‘d]) one social worker,
employed by the agency or organization, and also includes
at least one pastoral or other counselor,

“(1i) provides (or supervises the prouision of) the care and

services described in paragraph (1), and
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“liii) establishes the policies governing the provision of
such care and services;

“C) maintains central clinical records on all patients;

‘(D) does not discontinue the hospice care it provides with re-
spect to a patient because of the inability of the patient to pay
for such care;

“YEXi) utilizes volunteers in its provision of care and services
in accordance with standards set f the Secretary, which stand-
ards shall ensure a continuing level of effort to utilize such vol-
unteers, and (ii) maintains records on the use of these volun-
teers and the cost savings and expansion of care and services
achieved through the use of these volunteers;

“C(F) in the case of an agency or organization in any State in
which State or applicable local law provides for the licensing of
agencies or organizations of this nature, is licensed pursuant to
such law; and

“UG) meets such other requirements as the Secretary may find
necessary in the interest of the health and safety of the individ-
uals who are provided care and services by such agency or orga-
nization.

“G3XA) An individual is considered to be ‘terminally ill’ if the in-
dividual has a medical prognosis that the individual’s life expec-
tancy is 6 months or less.

‘“‘B) The term ‘attending physician’ means, with respect to an in-
dividual, the physician (as defined in subsection (rX1)), who may be
employed by a hospice program, whom the individual identifies as
having the most significant role in the determination and delivery
of medical care to the individual at the time the individual makes
an election to receive hospice care.

“U4XA) An entity which is certified as a provider of services other
than a hospice program shall be considered, for purposes of certifi-
cation as a hospice program, to have met any requirements under
paragraph (2) which are also the same requirements for certification
as such other type of provider. The Secretary shall coordinate sur-
veys for determining certification under this title so as to provide, to
the extent feasible, for simultaneous surveys of an entity which
seeks to be certified as a hospice program and as a provider of serv-
ices of another type.

“UB) Any entity which is certified as a hospice program and as a
provider of another type shall have separate provider agreements
under section 1866 and shall file separate cost reports with respect
to costs incurred in prouviding hos plce care and in providing other
services and items under this title.

(e) Section 1813(a) of such Act is amended by adding at the end
the following new paragraph:

“t4XA) The amount payable for hospice care shall be reduced—

“G) in the case of drugs and biologicals provided on an outpa-
tient basis by (or under arrangements made by) the hospice pro-
gram, a coinsurance amount equal to an amount (not to
exceed $5 per prescription) determined in accordance with a
drug copayment schedule (established by the hospice program)
which is related to, and approximates 5 percent of, thp cost of
the drug or biological to the program, ancf
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“Gi) in the case of respite care provided by (or under arrange-
ments made by) the hospice program, by a coinsurance amount
equal to 5 percent of the amount estimated by the hospice pro-
gram (in accordance with regulations of the Secretary) to be
equal to the amount of payment under section 1814(i) to that
proiram for respite care; N

except that the total of the coinsurance required under clause (ii) for
an individual may not exceed for a hospice coinsurance period the
inpatient hospital deductible applicable for the year in which the
period began. For purposes of this sugparagraph, the term ‘hospice
coinsurance period’ means, for an individual, a period of consecu-
tive days beginning with the first day for which an election under
section 1812(d) is in effect for the individual and ending with the
close of the first period of 1} consecutive days on each of which such
an election s not in effect for the individual.

‘“UB) During the period of an election by an individual under sec-
tion 1812(d)X1), no copayments or deductibles other than those under
subparagraph (A) shall apply with respect to services furnished to
such individual which constitute hospice care, regardless of the set-
ting in which such services are furnished.’’.

(f) Section 1862(a) of the Social Security Act is amended—

(1) by amending paragraph (1) to read as follows:

“t1XA) which, except for items and services described in sub-
paragraph (B) or (C), are not reasonable and necessary for the
diagnosis or treatment of illness or injury or to improve the
functioning of a malformed body member,

“(B) in the case of items and services described in section
1861(sX10), which are not reasonable and necessary for the pre-
vention of illness, and

“UC) in the case of hospice care, which are not reasonable and
necessary for the palliation or management of terminal ill-
ness;’;

(2) by inserting “(except, in the case of hospice care, as is oth-
erwise permitted under paragraph (1IXC))" in paragraph (6) after
“comfort items’’:

(3) by strikini out “Paragraph (1)” in paragraph (7) and in-
serting in lieu thereof “paragraph (1XB)": and

(4) by inserting ‘(except, in the case of hospice care, as is oth-
erwise permitted under paragraph (1XC))" in paragraph (9) after
“custodial care”.

(gX1) Section 1862(f) of the Social Security Act is amended by
striking out ‘paragraph (1)” and inserting in lieu thereof ‘para-
graph (1)(A)”.

(2) Section 1863 of the Social Security Act is amended by striking
?été)(;)qzzd (ccX2XI)” and inserting in lieu thereof ‘“(ccX2XI), and

(3) Section 1864(a) of such Act is amended—

(A) by inserting “or whether an agency is a hospice program”
in the first sentence after “home health agency,”: and

(B) by striking out “or home health agency’ in the second sen-
tence and inssrting in lieu thereof “home health agency, or hos-
pice program’.

. (4) Section 1865(a) of such Act is amended by striking out “or (0)”
in the last sentence and inserting in lieu thereof ‘(o), or (dd)"’
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() Section 1866(bX2XA) of such Act is amended b y striking out
(aX3)” and inserting in lieu thereof ‘(aX8), or (aX})’.

(6) Section 1866(bX4XA) of such Act is amended by inserting “or
hospice care’ after ‘“home health services”

(hX1XA) Subject to subparagraph (B), the amendments made by
this section apply to hospice care provided on or after November 1,
1983, and before October 1, 1986.

(B) An individual who on October 1, 1986, has an election under
section 1812(dX1) of the Social Securzty Act in effect for a period, is
entitled to hospice care benefits after that date during the remain-
der of that period and any consecutive period to which the individu-
al would have been entitled before such date.

(2) In order to prouvide for the timely implementation of the
amendments made by this Act, the Secretary of Health and Human
Services shall, not later than September 1, 1983, promulgate such
final regulatlons as may be necessary to set forth—

(A) a description of the care included in “hospice care’ and
the standards for qualification of a “hospice program’, under
section 1861(dd) of the Social Security Act, and

(B) the standards for payment for hospice care under part A
Zf title XVIII of such Act, pursuant to section 1814(i) of such

ct.

(hX1) Notwithstanding any provision of law which has the effect
of restricting the time period of a hospice demonstration project in
effect on July 15, 1982, pursuant to section 402(a) of the Social Secu-
rity Amendments of 1.96'7, the Secretary of Health and Human Serv-
ices, upon request of the hospice involved, shall permit continuation
of the project until November 1, 1983, or, if later, the date on which
payments can first be made to any hospice program under the
amendments made by this section.

(2) Prior to September 30, 1983, the Secretary shall submit to Con-
gress a report on the effectiveness of demonstration projects referred
to in paragraph (1), including an evaluation of the cost-effectiveness
of hospice care, the reasonableness of the 40 percent cap amount for
hospice care as provided in section 1814(i) of the Social Security Act
(as added by this section), proposed methodology for determining
such cap amount, proposed standards for requiring and measuring
the maintenance of effort for utilizing volunteers as required under
section 1861(dd) of such Act, an evaluation of physician reimburse-
ment for services furnished as a part of hospice care and for services
furnished to individuals receiving hospice care but which are not re-
imbursed as a part of the hospice care, and any proposed legislative
changes in the hospice care provisions of title XVIII of such Act.

(iX1) The Secretary of Health and Human Services shall conduct
a study and, prior to January 1, 1986, report to the Congress on
whether or not the reimbursement method and benefit structure (in-
cluding copayments) for hospice care under title X VIII of the Social
Security Act are fair and equitable and promote the most efficient
provision of hospice care. Such report shall include the feasibility
and advisability of providing for prospective reimbursement for for
hospice care, an evaluation of the inclusion of payment for outpa-
tient drugs, an evaluation of the need to alter the method of reim-
bursement for nutritional, dietary, and bereavement counseling as
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hospice care, and any recommendations for legislative changes in
the hospice care reimbursement or benefit structure.

(2) The Comptroller General shall monitor and evaluate the study
and the preparation of the report under paragraph (1). .

() The Secretary of Health and Human Services shall grant waiv-
ers of the limitations imposed by section 1814(iX2) of the Social Se-
curity Act (relating to the cap amount), section 1861(ddXIXG) of
such Act (relating to the limitations on the frequency gnd number
of respite care days), and section 1861(ddX2XAXiv) of such Act (relat-
ing to the aggregate limit on the number of days of inpatient care),
as may be necessary to allow any institution which commenced oper-
ations as a hospice prior to January 1, 1975, to participate until Oc-
tober 1, 1986, in a viable manner as a hospice program under title
XVIII of the Social Security Act.

COVERAGE OF EXTENDED CARE SERVICES WITHOUT REGARD TO THREE-
' DAY PRIOR HOSPITALIZATION REQUIREMENT

Sec. 123. (a) Section 1812(aX?2) of the Social Security Act is
amended by inserting ‘(A)” after ‘(2)” and by inserting before the
semicolon at the end the following: , and (B) to the extent provided
in subsection (f), extended care services that are not post-hospital ex-
tended care services’’.

(b) Section 1812 oé‘;such Act is further amended by redesignating
subsection (f) as subsection (g) and by inserting after subsection (e)
the following new subsection:

“(fX1) The Secretary shall provide for coverage, under clause (B) of
subsection (aX2), of extended care services which are not post-hospi-
tal extended care services at such time and for so long as the Secre-
tary determines, and under such terms and conditions (described in
paragraph (2)) as the Secretary finds appropriate, that the inclusion
of such services will not result in any increase in the total of pay-
ments made under this title and will not alter the acute care nature
of the benefit described in subsection (aX2).

“C2) The Secretary may provide—

‘“CfA) for such limitations on the scope and extent of services
described in subsection (aX2XB) and on the categories of indi-
viduals who may be eligible to receive such services, and

“‘B) notwithstanding sections 1814, 1861(v), and 1886, for
such restrictions and alternatives on the amounts and methods
of payment for services described in such subsection,

as may be necessary to carry out paragraph (1).”.

PROVISION TEMPORARILY HOLDING PART B PREMIUM AT CONSTANT
PERCENTAGE OF COST

SeC. 124. (aX1) Section 1839(cX2) of the Social Security Act is
amended by striking out ‘“except as provided in subsection (d)” and
;gn}sgrtmg in lieu thereof ‘‘except as provided in subsections (d) and

(2) Section 1839(cX3) of such Act is amended by inserting ‘‘(except
as ot’i:erbuise provided in subsection (g))” after ‘“The monthly premi-
um shall’

(b) Section 1839 of such Act is amended by adding at the end
thereof the following new subsection:
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“eX1) Notwithstanding the provisions of subsection (c), the
monthly premium for each individual enrolled under this part for
each month after June 1983 and prior to July 1985 shall be an
amount equal to 50 percent of the monthly actuarial rate for enroll-
ees age 65 and over, as determined under subsection (cX1) and appli-
cable to such month.

“(2) Any increases in premium amounts taking effect prior to July
1985 by reason of paragraph (1) shall be taken into account for pur-
poses of determining increases thereafter under subsection (cX3).".

(c) Section 1844(aX1) of such Act is amended by striking out ‘‘sec-
tion 1839(cX3)” each place it appears in subparagraphs (AXi) and
(BXi) and inserting in lieu tfz,eereof in each instance ‘section
1839(cX3) or 1839(g), as the case may be’.

SPECIAL ENROLLMENT PROVISIONS FOR MERCHANT SEAMEN

SEec. 125. (a) Any individual who—

(1) was entitled to medical, surgical, and dental treatment
and hospitalization under section 322(a) of the Public Health
Service Act (as in effect on September 30, 1981), including such
entitlement on the basis of continuing medical care under 42
CFR. §32.17, at any time during the period beginning on
March 10, 1981, and ending on October 1, 1981, and

(2) as of September 30, 1981, was eligible under section 1818(a)
or section 1836 of the Social Security Act to enroll in the insur-
ance program established by part A or part B, respectively, of
title XVIII of that Act (hereinafter in this section referred to as
the “respective program”),

may enroll (if not otherwise enrolled) in the respective program
during the period beginning on the first day of the first month be-
ginning at least 20 days after the date of the enactment of this Act
and ending on December 31, 1982.

(bX1) The coverage period under the respective program of an indi-
vidual who enrolls under subsection (a) shall begin—

(A) on the first day of the month following the month in
which the individual enrolls, or

(B) on October 1, 1981, if the individual files a request for
this subparagraph to apply and pays the monthly premiums for
the months so covered.

(2) The coverage period under the respective program of an indi-
vidual described in subsection (a) who enrolled in the respective pro-
gram before the enrollment period described in that subsection shall
be retroactively extended to October 1, 1981, if the individual files a
request before January 1, 1983, for such retroactive extension and
pays the monthly premiums for the months so covered.

(c)1) For purposes of section 1839(d) of the Social Security Act
with respect to the monthly premium for months after September
1981, if an individual described in subsection (a) has enrolled in the
insurance program under part B of title XVIII of the Social Secu-
rity Act at any time before the end of the enrollment period de-
scribed in subsection (a), any month (before the end of that enroll-
ment period) in which he was not enrolled in that program shall
not be treated as a month in which he could have been enrolled in
the program.
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(2) Paragraph (1) shall not apply to an individual—

(A) if the individual has enrolled in the insurance program
before March 10, 1981, unless the enrollment was terminated
solely because the individual lost eligibility to be so enrolled, or

(B) unless the individual applies for the benefit of such para-
graph before January 1, 1983.

(dX1) The Secretary of Health and Human Services, beginning as
soon as possible but not later than 30 days after the date of the en-
actment of this Act, shall provide for the dissemination of informa-
tion—

(A) to unions and other associations representing or assisting
seamen,

(B) to offices enrolling individuals under the respective pro-
grams, and

(C) to such other entities and in such a manner as will effec-
tively inform individuals eligible for benefits under this section,

concerning the special benefits provided under this section.

(2) An individual may establish that the individual was entitled
at a date to medical, surgical, and dental treatment and hospital-
ization under section 322(a) of the Public Health Service Act (as in
effect before October 1, 1981) by providing—

(A) documentation relating to the status under which the in-
dividual was provided care in (or under arrangements with) a
Public Health Service facility on that date,

(B) the individual’s seamen’s papers covering that date, or

(C) such other reasonable documentation as the Secretary may
require.

PART III—MISCELLANEOUS PROVISIONS

EXTENDING MEDICARE PROFICIENCY EXAMINATION AUTHORITY

SEc. 126. Section 1123(a) of the Social Security Act is amended by
striking out “December 31, 1981 and inserting in lieu thereof ‘‘Sep-
tember 30, 1983"".

REGULATIONS REGARDING ACCESS TO BOOKS AND RECORDS

Sec. 127. Section 952 of the Omnibus Reconciliation Act of 1980

(94 Stat. 2646) is amended—
(1) by inserting ‘“(a)” after “SEc. 952.”, and
(2) by adding at the end the following new subsection:

“(b) Unless the Secretary of Health and Human Services first pub-
lishes final regulations prescribing the criteria and procedures de-
scribed in the last sentence of section 1861(vX1XI) of the Social Secu-
rity Act by January 1, 1983, after providing a period of not less than
60 days for public comment on proposed regulations, the amendment
made by subsection (a) shall only apply to books, documents, and
records relating to services furnished (pursuant to contract or sub-
contract) on or after the date on which final regulations of the Sec-
retary are first published.’’.
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TECHNICAL CORRECTIONS TO OMNIBUS BUDGET RECONCILIATION ACT
OF 1981

SEc. 128. (aX1) Section 1861(ccX1) of the Social Security Act is
amended, in the matter following subparagraph (H), by striking out
“outpatient’’ and inserting in lieu thereof “inpatient’.

(2) The second sentence of section 1862(b)1) of such Act is amend-
ed by striking out ‘“or plan”.

(3) Section 1862(bX2XA) of such Act is amended by striking out
‘“section 162(h)2)”’ and inserting in lieu thereof ‘section 162(1X(2)”.

(4) The first sentence of section 1862(bX2XB) of such Act is amend-
ed by inserting “furnished’ before “to an individual”.

(5) Section 1866(b) of such Act is amended by striking out ‘“(and in
the case of a skilled nursing facility, prior to the end of the term
specified in subsection (a)(1)” in the matter preceding paragraph (1).

(6) The second subsection (c) of section 1884 of such Act is redesig-
nated as subsection (d).

(b) Section 162 of the Internal Revenue Code of 1954 is amended—

(1) by redesignating the subsection (i) (relating to cross refer-
ence), as redesignated by the Economic Recovery Tax Act of
1981 (Public Law 95-34), as subsection (j), and

(2) by redesignating the subsection (h) (relating to group
health plans), as added by section 2146(b) of the Omnibus
Budget Reconciliation Act of 1981, as subsection (i).

(ck1) Section 2143(bX1) of the Omnibus Budget Reconciliation Act
of 1981 is amended by striking out ‘“costs’ and inserting in lieu
thereof “cost’’.

(2) Section 2203(fX3) of such Act is amended by striking out
“August 1982" and inserting in lieu thereof “August 1981

(d)X1) Sections 1842(bX3XBXii)I1) and 1870(c) of the Social Security
Act are each amended by striking out ‘“1862” and inserting in lieu
thereof ‘‘1862(a)".

(2) The final subparagraph (C) of section 1861(e) of such Act is
amer,z’ded by striking out “may (i),”’ and inserting in lieu thereof ‘(i)
may’.

(3) Section 1865(b) of such Act is amended by striking out “an in-
stitution”’ and ‘“such institution’ and inserting in lieu thereof ‘a
hospital’ and ‘‘the hospital’, respectively.

(4) Section 1866(a)1)XB) of such Act is amended by inserting “of
section 1862(a)”’ after ‘(1) or (9)".

(e1) Any amendment to the Omnibus Budget Reconciliaton Act
of 1981 made by this section shall be effective as if it had been
originally included in the provision of the Omnibus Budget Recon-
ciliation Act of 1981 to which such amendment relates.

(2) Except as otherwise provided in this section, any amendment
to the Social Security Act or the Internal Revenue Code of 1954
made by this section (other than subsection (d)) shall be effective as
if it had been originally included as a part of that provision of the
Social Security Act or Internal Revenue Code of 1954 to which it re-
lates, as such provision of such Act or Code was amended by the
Omnibus Budget Reconciliaton Act of 1981.

(3) The amendments made by subsection (d) shall take effect upon
enactment.
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SvBTIiTLE B—MEDICAID

COPAYMENTS BY MEDICAID RECIPIENTS

Sec. 131. (a) Section 1902(a)(14) of the Social Security Act is
amended to read as follows: .
“(14) provide that enrollment fees, premiums, or similar
charges, and deductions, cost sharing, or similar charges, may
be imposed only as provided in section 1916;".
(b) Title XIX of the Social Security Act is amended by adding at
the end thereof the following new section:

““USE OF ENROLLMENT FEES, PREMIUMS, DEDUCTIONS, COST SHARING,
AND SIMILAR CHARGES

“Sec. 1916. (a) The State plan shall provide that in the case of
individuals described in section 1902(a)(10)(A) who are eligible
under the plan—

“(1) no enrollment fee, premium, or similar charge will be im-
posed under the plan;

“C2) no deduction, cost sharing or similar charge will be im-
posed under the plan with respect to—

“C(A) services furnished to individuals under 18 years of
age (and, at the option of the State, individuals under 21,
20, or 19 years of age, or any reasonable category of individ-
uals 18 years of age or over),

‘“UB) services furnished to pregnant women, if such serv-
ices relate .to the pregnancy or to any other medical condi-
tion which may complicate the pregnancy (or, at the option
of the State, any services furnis{;d to pregnant women),

“CC) services furnished to any individual who is an inpa-
tient in a hospital, skilled nursing facility, intermediate
care facility, or other medical institution, if such individu-
al is required, as a condition of receiving services in such
institution under the State plan, to spend for costs of medi-
cal care all but a minimal amount of his income required
for ‘personal needs, or

‘“UD) emergency services (as defined by the Secretary),
family planning services and supplies described in section
1905(a)(4)(C), or services )"urnishea{J to such an individual by
a health maintenance organization (as defined in section
1903(m)) in which he is enrolled;

“(3) any deduction, cost sharing, or similar charge imposed
under the plan with respect to other such individuals or other
care and services will be nominal in amount (as determined by
the Secretary in regulations which shall, if the definition of
‘nominal’ under the regulations in ;ffect on July 1, 1982 is
changed, take into account the level of cash assistance provided
in such State and such other criteria as the Secretary deter-
mines to be appropriate); except that a deduction, cost-sharing,
or similar charge of up to twice the nominal amount estab-
lished for outpatient services may be imposed by a State under
a watver granted by the Secretary for services received at a hos-
pital emergency room if the services are not emergency services
(referred to in paragraph (2)(D)) and the State has established
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to the satisfaction of the Secretary that individuals eligible for

services under the plan have actually available and accessible

to them alternative sources of nonemergency, outpatient services.

“(b) The State plan shall provide that in the case of individuals

other than those described in section 1902(a)(10)(A) who are eligible
under the plan—

“l1) there may be imposed an enrollment fee, premium, or
similar charge, which (as determined in accordance with stand-
ards prescribed by the Secretary) is related to the individual’s
income,

“2) no deduction, cost sharing, or similar charge will be im-
posed under the plan with respect to—

“CA) services furnished to individuals under 18 years of
age (and, at the option of the State, individuals under 21,
20, or 19 years of age, or any reasonable category of individ-
uals 18 years of age or over),

“(B) services furnished to pregnant women, if such serv-
ices relate to the pregnancy or to any other medical condi-
tion which may complicate the pregnancy (or, at the option
of the State, any services furnished to pregnant women),

“CC) services furnished to any individual who is an inpa-
tient in a hospital, skilled nursing facility, intermediate
care facility, or other medical institution, i/y such individu-
al is required, as a condition of receiving services in such
institution under the State plan, to spend for costs of medi-
cal care all but a minimal amount of his income required
for pemonal needs, or

“CD) emergency services (as defined by the Secretary),
family planning services and supplies described in section
1905(a)(4)(C), or (at the option of the State) services fur-
nished to such an individual by a health maintenance or-
ganization (as defined in section 1903(m)) in which he is
enrolled;

“3) any deduction, cost sharing, or similar charge imposed
under the plan with respect to other such individuals or other
care and services will be nominal in amount (as determined by
the Secretary in regulations which shall, if the definition of
‘nominal’ under the regulations in effect on July 1, 1982 is
changed, take into account the level of cash assistance provided
in such State and such other criteria as the Secretary deter-
mines to be appropriate); except that a deduction, cost-sharini,
or similar charge of up to twice the nominal amount estab-
lished for outpatient services may be imposed by a State under
a waiver granted by the Secretary for services received at a hos-
pital emergency room if the services are not emergency services
(referred to in paragraph (2)(D)) and the State has established
to the satisfaction of the Secretary that individuals eligible for
services under the plan have actually available and accessible
to them alternative sources of nonemergency, outpatient seruvices.

‘lc) The State plan shall require that no providfr participating
under the State plan may deny care or services to an individual eli-
gible for such care or services under the plan on account of such in-
dividual’s inability to pay a deduction, cost sharing, or similar
charge. The requirements of this subparagraph shall not extinguish
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the liability of the individual to whom the care or services were fur-
nished for payment of the deduction, cost sharing, or similar
charge.

“(c‘lg; No deduction, cost sharing, or similar charge may be imposed
under any waiver authority of the Secretary unless authorized
under this section, unless such waiver is for a demonstration project
which the Secretary finds after public notice and opportunity for
comment—

“l1) will test a unique and previously untested use of copay-
ments,

“(2) is limited to a period of not more than two years,

“(3) will provide benefits to recipients of medical assistance
which can reasonably be expected to be equivalent to the risks
to the recipients,

“t4) is based on a reasonable hypothesis which the demonstra-

. tion s designed to test in a methodologically sound manner, in-

cluding the use of control groups of similar recipients of medi-
cal assistance in the area, and

“ld) in which participation is voluntary, or in which provi-
sion is made for assumption of liability for preventable damage
to the health of recipients of medical assistance resulting from
involuntary participation.”.

(b) Section 1902(a)(10) of such Act is amended in the matter fol-
lowing subparagraph (D)—

(1) by striking out “and’’ before ‘(III)": and

(2) by inserting before the semicolon at the end thereof the fol-
lowing: “and (IV) the imposition of a deductible, cost shari?
or similar charie for any item or service furnished to an ind:i-
vidual not eligible for the exemption under section 1916(a)(2) or
(b)(2) shall not require the imposition of a deductible, cost shar-
ing, or similar charge for the same item or service furnished to
an individual who is eligible for such exemption’.

(c)(1) Except as provided in paragraph (2), the amendments made
by this section shall become effective on October 1, 1982.

(2) In the case of a State plan for medical assistance under title
XIX of the Social Security Act which the Secretary of Health and
Human Services determines requires State legislation in order for
the plan to meet the additional requirements imposed by the amend-
ments made by this section, the State plan shaﬁorfot be regarded as
failing to comply with the requirements of such title solely on the
basis of its failure to meet these additional requirements before the
first day of the first calendar quarter beginning after the close of
the first regular session of the State legislature that begins after the
date of the enactment of this Act.

MODIFICATIONS IN LIEN PROVISIONS

Sec. 132. (a) Section 1902(a)(18) of the Social Security Act is
amended to read as follows:

“(18) comply with the provisions of section 1917 with respect
to liens, adjustments and recoveries of medical assistance cor-
rectly paid, and transfers of assets;”’.

(b) Title XIX of such Act is amended by adding after section 1916
(added by section 131 of this Act) the following new section:
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“LIENS, ADJUSTMENTS AND RECOVERIES, AND TRANSFERS OF ASSETS

“SEC. 1917. (a)(1) No lien may be imposed against the property of
any individual prior to his death on account of medical assistance
paid or to be paid on his behalf under the State plan, except—

“C(A) pursuant to the judgment of a court on account of bene-
fits incorrectly paid on behalf of such individual, or

“UB) in the case of the real property of an individual—

“i)) who is an inpatient in a skilled nursing facility, in-
termediate care facility, or other medical institution, if
such individual is required, as a condition of receiving
services in such institution under the State plan, to spend
for costs of medical care all but a minimal amount of his
income required for personal needs, and

“it) with respect to whom the State determines, after
notice and opportunity for a hearing (in accordance with
procedures established by the State), that he cannot reason-
ably be expected to be discharged from the medical institu-
tion and to return home,

except as provided in paragraph (2).

“2) No lien may be imposed under paragraph (1)(B) on such indi-
vidual’s home if—

“CA) the spouse of such individual,

“(B) such individual’s child who is under age 21, or (with re-
spect to States eligible to participate in the State program estab-
lished under title XVI) is blind or permanently and totally dis-
abled, or (with respect to States which are not eligible to par-
ticipate in such program) is blind or disabled as defined in sec-
tion 1614, or

“tC) a sibling of such individual (who has an equity interest
in such home and who was residing in such individual’s home
for a period of at least one year immediately before the date of
the individual's admission to the medical institution),

is lawfully residing in such home.

“43) Any lien imposed with respect to an individual pursuant to
paragraph (1)(B) shall dissolve upon that individuals discharge
from the medical institution and return home.

“b)(1) No adjustment or recovery of any medical assistance cor-
rectly paid on behalf of an individual under the State plan may be
made, except—

“CfA) in the case of an individual described in subsection
(a)(1)(B), from his estate or upon sale of the property subject to a
lien imposed on account of medical assistance paid on behalf of
such individual, and

‘““B) in the case of any other individual who was 65 years of
age or older when he received such assistance, from his estate.

‘“C2) Any adjustment or recovery under paragraph (1) may be made
only after the death of the individual’s surviving spouse, if any, and
only at a time—

“CfA) when he has no surviving child who is under age 21, or
(with respect to States eligible to participate in the State pro-
gram established under title XVI) is blind or permanently and
totally disabled, or (with respect to States which are not eligible
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to participate in such program) is blind or disabled as defined
in section 1614; and

‘““B) in the case of a lien on an individual’s home under sub-
section (a)(1)(B), when—

“i) no sibling of the individual (who was residing in the
individual’s home for a period of at least one year immedi-
ateéy before the date of the individual's admission to the
medical institution), and

“(it) no son or daughter of the individual (who was resid-
ing in the individual’s home for a period of at least two
years immediately before the date of the individual’s ad-
mission to the medical institution, and who establishes to
the satisfaction of the State that he or she provided care to
such individual which permitted such individual to reside
at home rather than in an institution),

is lawfully residing in such home and has lawfully resided in
‘such home on a continuous basis since the date of the individ-
ual’s admission to the medical institution.

“lc)(1) Notwithstanding any other provision of this title, an indi-
vidual who would otherwise be eligible for medical assistance under
the State plan approved under this title may be denied such assist-
ance if such incgvidual would not be elf'dgible for such medical as-
sistance but for the fact that he disposed of resources for less than
fair market value. If the State plan provides for the denial of such
assistance by reason of such disposal of resources, the State plan
shall specify a procedure for implementing such denial which,
except as provided in paragraph (2), is not more restrictive than the
procedure specified -in section 1613(c) of this Act, and which may
provide for a waiver of denial of such assistance in any instance
where the State determines that such denial would work an undue
hardship.

“C9)(A) In any case where the uncompensated value of disposed of
resources exceeds $12,000, the State plan may provide for a period of
ineligibility which exceeds 24 montﬁs. If a State plan prouvides for a
period of ineligibility exceeding 24 months, such plan shall provide
for the period of ineligibility to bear a reasonagle relationship to
such uncompensated value.

““XB)(i) In the case of any individual who is an inpatient in a
skilled nursing facility, intermediate care facility, or other medical
institution, if such individual is required, as a condition of receiv-
ing services in such institution under the State plan, to spend for
costs of medical care all but a minimal amount of his income re-
%utred for personal needs, and, who, at any time during or after the

4-month period immediately prior to application for medical assist-

ance under the State plan, disposed of a home for less than fair
market value, the State plan (subject to clause (ii1)) may provide for
a period of ineligibility for medical assistance in accordance with
clause (ii).

“(ii) If the State plan provides for a period of ineligibility under
clause (1), such plan—

“I) shall provide that such individual shall be ineligible for
all medical assistance for a period of 24 months after the date
on which he disposed of such home, except that, in the case
where the uncompensated value of the home is less than the
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average amount payable under the State plan as medical assist-
ance for 24 months of care in a skilled nursing facility, the
period of ineligibility shall be such shorter time as bears a rea-
sonable relationship (based upon the average amount payable
under the State plan as medical assistance for care in a skilled
nursing facility) to the uncompensated value of the home, and

“aI) may provide (at the option of the State) that, in the case
where the uncompensated value of the home is more than the
average amount payable under the State plan as medical assist-
ance for 24 months of care in a skilled nursing facility, such
individual shall be ineligible for all medical assistance for a
pertod in excess of 24 months after the date on which he dis-
posed of such home which bears a reasonable relationship
(based upon the average amount payable under the State plan
as medical assistance for care in a skilled nursing facility) to
the uncompensated value of the home.

“tiii) An individual shall not be ineligible for medical assistance
by reason of clause (ii) if—

“I) a satisfactory showing is made to the State (in accordance
with any regulations promulgated by the Secretary) that the in-
dividual cannot reasonably be expected to be discharged from
the medical institution and to return to that home,

“al) title to such home was transferred to the individual's
spouse or child who is under age 21, or (with respect to States
eligible to participate in the State program established under
title XVI) is blind or permanently and totally disabled, or (with
respect to States which are not eligible to participate in such
program) is blind or disabled as defined in section 1614,

“dID a satisfactory showing is made to the State (in accord-
ance with any regulations promulgated by the Secretary) that
the individual intended to dispose of the home either at fair
market value, or for other valuable consideration, or

“dV) if the State determines that denial of eligibility would
work an undue hardship.

“63) In any case where an individual is ineligible for medical as-
sistance under the State plan solely because of the applicability to
such individual of the provisions of section 1613(c), the State plan
may provide for the eligibility of such individual for medical assist-
ance under the plan if such individual would be so eligible if the
State plan requirements with respect to disposal of resources appli-
cable under paragraphs (1) and (2) of this subsection were applied in
lieu of the provisions of section 1613(c).”.

(c) Section 1902 of such Act is amended by striking out subsection
() thereof.

(d) The amendments made by this section shall become effective
on the date of the enactment of this Act, but the provisions of sec-
tion 1917(c)(2)(B) of the Social Security Act shall not apply with re-
spect to a transfer of assets which took place prior to such date of
enactment.
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LIMITATION OF FEDERAL FINANCIAL PARTICIPATION IN ERRONEOUS
MEDICAL ASSISTANCE EXPENDITURES

Sec. 133. (a) Section 1903 of the Social Security Act is amended by
adding at the end thereof the following new subsection:

“u)(I(A) Notwithstanding subsection (a)(1), if the ratio of a
State’s erroneous excess payments for medical assistance (as defined
in subparagraph (D)) to its total expenditures for medical assistance
under the State plan approved under this title exceeds 0.03, for the
period consisting of the third and fourth quarters of fiscal year
1983, or for any full fiscal year thereafter, then the Secretary shall
make no payment for such period or fiscal year with respect to so
much of such erroneous excess payments as exceeds such allowable
error rate of 0.03.

‘“B) The Secretary may waive, in certain limited cases, all or part
of the reduction required under subparagraph (A) with respect to
any State if such State is unable to reach the allowable error rate
for a period or fiscal year despite a good faith effort by such State.

‘“CC) In estimating the amount to be paid to a State under subsec-
tion (d), the Secretary shall take into consideration the limitation
on Federal financial participation imposed by subparagraph (A)
and shall reduce the estimate he makes under subsection (d)(1), for
purposes of payment to the State under subsection (d)(3), in light of
any expected erroneous excess payments for medical assistance (esti-
mated in accordance with such criteria, including sampling proce-
dures, as he may prescribe and subject to subsequent adjustment, if
necessary, under subsection (d)(2)).

““D)(i) For purposes of this subsection, the term ‘erroneous excess
payments for medical assistance’ means the total of—

“d) payments under the State plan with respect to ineligible
individuals and families, and

‘“lIl) overpayments on behalf of eligible individuals and fami-
lies by reason of error in determining the amount of expendi-
tures for medical care required of an individual or family as a
condition of eligibility.
it) In determining the amount of erroneous excess payments for
medical assistance to an ineligible individual or family under
clause (t)(I), if such ineligibility is the result of an error in deter-
mining the amount of the resources of such individual or family,
the amount of the erroneous excess payment shall be the smaller of
(I) the amount of the payment with respect to such individual or
family, or (II) the difference between the actual amount of such re-
solurces and the allowable resource level established under the State
plan.

“(iiv) In determining the amount of erroneous excess payments for
medical assistance to an individual or family under clause (i)II),
the amount of the erroneous excess payment shall be the smaller of
() the amount of the payment on behalf of the individual or family,
or (II) the difference between the actual amount incurred for medi-
cal care by the individual or family and the amount which should

have been incurred in order to establish eligibility for medical as-
sistance.

[
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‘“CE) For purposes of subparagraph (D), there shall be excluded, in
determining both erroneous excess payments for medical assistance
and total expenditures for medical assistance—

“(i) payments with respect to any individual whose eligibility
therefor was determined exclusively by the Secretary under an
agreement pursuant to section 1634 and such other classes of in-
dividuals as the Secretary may by regulation prescribe whose
eligibility was determined in part under such an agreement;
an

“(ii) payments made as the result of a technical error.

‘“C2) The State agency administering the plan approved under this
title shall, at such times and in such form as the Secretary may
specify, provide information on the rates of erroneous excess pay-
ments made (or expected, with respect to future periods specified by
the Secretary) in connection with its administration of such plan,
together with any other data he requests that are reasonably neces-
sary for him to carry out the provisions of this subsection.

“C3)(A) If a State fails to cooperate with the Secretary in providing
information necessary to carry out this subsection, the Secretary, di-
rectly or through contractual or such other arrangements as he may
find appropriate, shall establish the error rates for that State on the
basis of tlfe best data reasonably available to him and in accord-
ance with such techniques for sampling and estimating as he finds
appropriate.

‘“UB) In any case in which it is necessary for the Secretary to exer-
cise his authority under subparagraph (A) to determine a State'’s
error rates for a fiscal year, the amount that would otherwise be
payable to such State under this title for quarters in such year shall
be reduced by the costs incurred by the Secretary in making (directly
or otherwise) such determination.

“C4) This subsection shall not apply with respect to Puerto Rico,
Guam, the Virgin Islands, the Northern Mariana Islands, or Ameri-
can Samoa.”.

(b) The amendment made by subsection (a) shall become effective
on the date of the enactment of this Act.

(c) No provision of law limiting Federal financial participation
with respect to erroneous payments made by States under a State
plan approved under title XIX of the Social Security Act (including
any provision contained in, or incorporated by reference into, any
appropriation Act or resolution making continuing appropriations),
other than the limitations contained in section 1903 of such Act,
shall be effective with respect to payments to States under such sec-
tion 1903 for quarters beginning on or after October 1, 1982, unless
such provision of law is enacted after the date of the date of the
enactment of this Act and expressly provides that such limitation is
in addition to or in lieu of the limitations contained in section 1903
of the Social Security Act.

MEDICAID COVERAGE OF HOME CARE FOR CERTAIN DISABLED
CHILDREN

Sec. 13}4. (a) Section 1902(e) of the Social Security Act is amended
by adding at the end the following new paragraph:
‘““3) At the option of the State, any individual who—
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‘“YA) is 18 years of age or younger and qualifies as a disabled
individual under section 1614(a);

‘““B) with respect to whom there has been a determination by
the State that—

“(i) the individual requires a level of care provided in a
hospital, skilled nursing facility, or intermediate care fa-
cility,

‘“Uii) it is appropriate to provide such care for the individ-
ual outside such an institution, and

“(iti) the estimated amount which would be expended for
medical assistance for the individual for such care outside
an institution is not greater than the estimated amount
which would otherwise be expended for medical assistance
for the individual within an appropriate institution; and

“C) if the individual were in a medical institution, would be
‘eligible to have a supplemental security income (or State supple-
mental) payment made with respect to him under title X VI,

shall be deemed, for purposes of this title only, to be an individual
with respect to whom a supplemental security income payment, or
State supplemental payment, respectively, is being paid under title
XVL”,

(b) The amendment made by subsection (a) shall become effective
on October 1, 1982.

SIX-MONTH MORATORIUM ON DEREGULATION OF SKILLED NURSING AND
INTERMEDIATE CARE FACILITIES

Sec. 185. The Secretary of Health and Human Services may not
promulgate any change in the regulations prescribed under—

(1) subpart K of part 405 of subchapter B (relating to medi-
care conditions of participation of skilled nursing facilities),

(2) so much of subpart S of part 405 of subchapter B (relating
to certification procedure for providers) as relates to certifica-
tion of skilled nursing facilities, and

(3) subparts C, D, and E zf(‘ipart 442 of subchapter C (relating
to medicaid certification and requirements for skilled nursing
and intermediate care facilities),

of chapter IV of title 42 of the Code of Federal Regulations until
the first day of the seventh calendar month beginning after the date
of the enactment of this Act unless ordered to do so by a court of
competent jurisdiction.

MEDICAID PROGRAM IN AMERICAN SAMOA

SEc. 136. (a) Section 1101(a)(1) of the Social Security Act is
amended by inserting “and American Samoa’’ after “Such term
;vhedr‘zs ’ ,used in title XIX also includes the Northern Mariana Is-
ands”’

(b) Section 1108(c) of such Act is amended—

(1) by striking out “and’ at the end of paragraph (3);

(2) by striking out the Period at the end of paragraph (}) and
inserting in lieu thereof *, and’’: and

(3) by adding at the end thereof the following:

“(5) American Samoa shall not exceed $750,000.”
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(c) Section 1905(b)(2) of such Act is amended by striking out “and
the Northern Mariana Islands’’ and inserting in lieu thereof ‘“the
Northern Mariana Islands, and American Samoa’’.

(d) Section 1902 of such Act (as amended by section 132(c) of this
Act) is amended by adding at the end thereof the following new sub-
section:

“0) Notwithstanding any other requirement of this title, the Sec-
retary may waive or modify any requirement of this title with re-
spect to the medical assistance program in American Samoa, other
than a waiver of the Federal medical assistance percentage, the lim-
itation in section 1108(c), or the requirement that payment may be
made for medical assistance only with respect to amounts expended
by American Samoa for care and services described in paragraphs
(1) through (18) of section 1905(a).”.

(e) The amendments made by this section shall become effective
on October 1, 1982.

TECHNICAL CORRECTIONS FROM OMNIBUS BUDGET RECONCILIATION
ACT OF 1981

Sec. 137. (a)(1) Section 2161(b) of the Ominbus Budget Reconcili-
ation Act of 1981 is amended by striking out “Section 1902’ and in-
serting in lieu thereof ‘‘Section 1903".

(2) Paragraphs (1) and (2) of section 2161(c) of such Act are each
amended by striking out “section 1902 and inserting in lieu thereof
in each instance “section 1903".

(3) Section 2171(a)(3) of such Act is amended by striking out ‘‘by
striking out paragraph (C)” and inserting in lieu thereof ‘“by strik-
ing out (C) if medical assistance’ and all that follows through the
semicolon preceding ‘except that’ "’

(4) Section 2181(b) of such Act is amended by inserting before the
period at the end thereof the following: ‘, except that, in the case of
a State plan under title XIX of the Social Security Act which the
Secretary determines requires State legislation in order to incorpo-
rate the provisions required to be included by this section into such
State plan, the State plan shall not be regarded as failing to comply
with the requirements of such title solely on the basis of its failure
to include the provisions required to be included in such State plan
by subsection (a)(?) of this section before the first day of the first
calendar quarter beginning after the close of the first regular ses-
sion of the State legislature that begins after the date of enactment
of this Act, but the requirements previously set forth in paragraphs
(1) through (3) of section 403(g) of the Social Security Act (prior to
its repeal by this section) shall apply under title XIX of such Act to
such State on and after October 1, 1981, whether or not the provi-
sions required to be included by this section in the State plan under
title XIX have been incorporated into such State plan”.

() Section 2193(c)(3)(B) of such Act is amended by striking out
“or X’ " and inserting in lieu thereof ‘or XIX' "

(b)(1) Section 501(b)(1)(D) of the Social Security Act is amended by
striking out “title IV and inserting in lieu thereof “title VI’

(2) Section 501(b)(2) of such Act is amended by striking out ‘sec-
tion 624 of the Economic Opportunity Act of 1964’ and inserting in
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lieu the;go “section 673(2) of the Omnibus Budget Reconciliation
Act of 1981,

(3) fSection 505(2X(B) of such Act is amended by striking out
“502(b)(1)”’ and inserting in lieu thereof “501(b)(1)". .

(4) Section 505(2)(D) of such Act is amended by striking out ‘‘the
State imposes any charges” and inserting in lieu thereof “any
charges are imposed”’.

(5) Section 1184(4) of such Act is amended by striking out “scale”
and ingerting in lieu thereof ‘“sale”. o

(6) The heading of title XVI of such Act as such title applies in
the case of Puerto Rico, Guam, and the Virgin Islands is amended
by striking out “, OR FOR SUCH AID FOR THE AGED".

(7) Section 1902(a)(10)(A) of such Act is amended to read as fol-
lows:

“CtA) for making medical assistance available, including at
least the care and services listed in paragraphs (1) through (5)
and (17) of section 1905(a), to—

“6() all individuals receiving aid or assistance under any
plan of the State approved under title I, X, XIV, or XVI, or
part A or part E of title IV (including pregnant women
deemed by the State to be receiving such aid as authorized
in section 406(g) and individuals considered by the State to
be receiving such aid as authorized under section 414(g)), or
with respect to whom sufplemental security income benefits
are being paid under title XVI; and

“it) at the option of the State, to any group or groups of
individuals described in section 1905(a) (or, in the case of
individuals "described in section 1905(a)(i), to any reason-
able categories of such individuals) who are not individ-
uals described in clause (i) of this subparagraph but—

“D) who meet the income and resources requirements
ol; the apfropriate State plan described in clause (i) or
the supplemental security income program (as the case
may be),p

“dI) who would meet the income and resources re-
quirements of the appropriate State plan described in
clause (i) if their work-related child care costs were
paid from their earnings rather than by a State agency
as a service expenditure,

“‘2I) who would be eligible to receive aid under the
appropriate State plan described in clause (i) :{ cover-
age under such plan was as broad as allowed under

ederal law,

“AV) with respect to whom there is being paid, or
who are eligible, or would be eligible if they were not
in a medical institution, to have }{Jaid with respect to
them, aid or assistance under the appropriate State
plan described in clause (i) supplemental security
income benefits under title XVI, or a State supplemen-
tary payment,

“UV) who are in a medical institution, who meet the
resource requirements of the appropriate State plan de-
scribed in clause (i) or the supplemental security
income program, and whose income does not exceed a
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separate income standard established by the State
wﬁich is consistent with the limit established under
section 1903()(4)(C), or

‘““VI) who would be eligible under the State plan
under this title if they were in a medical institution,
with respect to whom there has been a determination
that but for the provision of home or community-based
services described in section 1915(c) they would require
the level of care provided in a hospital, skilled nursin
facility or intermediate care facility the cost of whici
could be reimbursed under the State plan, and who
will receive home or community-based services pursu-
ant to a waiver granted by the Secretary under section
1915(c);”’.

(8) Section 1902(a)(10)(C)(i) of such Act is amended—

(A) by striking out “and (II)”’ and inserting in lieu thereof
aD)’’: and

(B) by inserting before the semicolon at the end thereof *, and
(IIl) the single standard to be employed in determining income
and resource eligibility for all such groups, and the methodol-
ogy to be employed in determining such eligibility, which shall
be the same methodology which would be employed under the
supplemental security income program in the case of groups con-
sisting of aged, blind, or disabled individuals in a State in
which such program is in effect, and which shall be the same
methodology which would be employed under the appropriate
State plan (described in subparagraph (A)Gi)) to which such
group e.,s most closely categorically related in the case of other
groups’.

(9) Section 1902(a)(10)(C)(ii)(D) of such Act is amended by striking
out ‘described in section 1905(a)(i)” and inserting in lieu thereof
“under the age of 18 who (but for income and resources) would be
eligible for medical assistance as an individual described in subpar-
agraph (A)(i)".

(10) Section 1902(b) of such Act is amended by striking out para-
graph (2) and redesignating paragraphs (3) and (4) as paragraphs (9)
and (3), respectively.

(11) Section 1903(g)(1) of such Act is amended by inserting ‘or
which is a 3ualified health maintenance organization (as defined in
section 1310(d) of the Public Health Service Act)”’ after ‘“‘as defined
in section 1876".

(12) Section 1.903;5)(1)(‘4) of such Act is amended by striking out
“Intermediate care facility services described in section 1905(d)” and
inserting in lieu thereof ‘“‘intermediate care facility services provided
in an institution for the mentally retarded’.

(13) Section 1903(k) of such Act is amended by striking out ‘sec-
tion 1876 and inserting in lieu thereof ‘subsection (m) of this sec-
tion”

(14) Section 1903(m)(2)(A) of such Act is amended—

(A) by striking out ‘“‘and’ before ‘“(II)” in clause (iv) and in-
serting in lieu thereof “or’; an

(B) by striking out “unforseen” in clause (vit) and inserting in
lieu thereof ‘‘unforeseen’.

(15) Section 1903(s) of such Act is amended—
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(A) in paragraph (1)(A), by striking out “made before fiscal
year 1981 and inserting in lieu thereof “made before fiscal
year 1982’

(B) in paragraph (1)(A), by striking out “without regard to
payments under subsection (t) and” and inserting in lieu thereof
“without regard to payments under subsections (a)(6) and (t),
without regard to payments for claims relating to expenditures
made for medical assistance for services received through a fa-
cility of the Indian Health Service, and’’;

(C) in paragraph (1)(C), by inserting “a program in operation
under” before ‘‘a plan approved under this title’;

(D) in paragraph (3)(D)—

(i) by striking out ‘“determines that’’ and inserting in lieu
thereof “must determine that’”

(it) by striking out “most recent calendar year’’ and in-
serting in lieu thereof “most recent year (which shall con-
sist of a 12-month period determined by the Secretary for
this purpose)’”:

(iii) by striking out “2 or 3 calendar year period’’ and in-
serting in lieu thereof ‘‘2- or 3-year period’’; and

(iv) by striking out “calendar” each place it appears;

(E) in paragraph (4)(B), by inserting “and paragraph (3)(D)”
after ‘“subparagraph (A)’: and

(F) in paragraph (5)(A)(i), by inserting ‘(including amounts
saved, to the extent such amounts can be documented to the sat-
isfaction of the Secretary, by reason of the suspension or termi-
nation of a provider or other person for fraud or abuse, but only
during the period of such suspension or termination or, if
shorter, the 1-year period beginning on the date of such termi-
nation or suspension)’’ after ‘“‘recovered or diverted”.

(16) Section 1903(t) of such Act (as added by section 2161(b) of the
Omnibus Budget Reconciliation Act of 1981 as amended by subsec-
tion (a) of this section) is amended—

(A) in paragraphs (1)(A) and (2)(A), by striking out ‘other
than interest paid under subsection (d)(5)"’ each place it appears
and inserting in lieu thereof in each instance ‘‘other than pay-
ments under subsection (a)(6), interest paid under subsection
(d)(5), and payments for claims relating to expenditures made
for medical assistance for services received through a facility of
the Indian Health Service’:

(B) in paragraph (1)X(B), by striking out ‘‘between September
1982 and September 1983’ and inserting in lieu thereof ‘‘for the
12-month period ending on September 30, 1983

(C) in paragraph (1)(C), by striking out ‘‘between September
1982 and September 1984 and inserting in lieu thereof ‘‘for the
24-month period ending on September 30, 1984

(D) in subparagraphs (B) and (C) of paragraph (1), by striking
out “consumer price index for all urban consumers (published
by the Bureau of Labor Statistics)”’ each place it appears and
inserting in lieu thereof in each instance ‘“Consumer Price
Index for all urban consumers (U.S. city average) published by
the Bureau of Labor Statistics’’: and

(E) by amending paragraph (3) to read as follows:
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“43) Only for the purpose of computing under this subsection the
Federal share of expenditures for a State [or fiscal years 1982, 1983,
and 1984 (in the case of the payment which may be made for the
first quarter of fiscal years 1983, 1984, and 1985, respectively), the
Federal medical assistance percentage for fiscal years 1982, 1983,
and 198} shall be the Federal medical assistance percentage for
States in effect for fiscal year 1981, disregarding any change in such
percentage after fiscal year 1981."".

(17) Section 1905(a)(i) of such Act is amended by striking out ‘“or
any reasonable category of such individuals,’’

(18) Section 1905(a) of such Act is amended by striking out ‘“or” at
the end of clause (vi), inserting ‘“or’ at the end of clause (vii), and
inserting after clause (vii) the following:

“tviit) pregnant women,”’.

(19)(A) Section 1915(b) of such Act is amended by striking out
“and section 1903(m)"’

(B) The amendment made by subparagraph (A) shall not apply
with respect to any waiver if such waiver was granted, and the ar-
%dement covered by the waiver was in place, prior to August 10,

(20) Section 1915(b)(1) of such Act is amended—

(A) by inserting ‘primary care’” before ‘case-management
system’; and

(B) by striking out “primary care services’’ and inserting in
lieu thereof “medical care services”.

(21) Section 1915(c)(1) of such Act is amended by inserting ‘pay-
ment for part or all of the cost of’’ after “may include as ‘medical
assistance’ under such plan”.

l (22) Section 1915(c)(2)(B) of such Act is amended to read as fol-
ows:
“(B) the State will provide, with respect to individuals who—
“6i) are entitled to medical assistance for skilled nursing
facility or intermediate care facility services under the
State plan,
“(ii) may require such services, and
“(iit) may be eligible for such home or community-based
care under such waiver,
for an evaluation of the need for such services;”.

(23) Section 1915(c)(3) of such Act is amended—

(A) by striking out “subsection (a)(1)” and inserting in lieu
thereof ‘‘section 1902(a)(1)’’: and

(B) by striking out “subsection (a)(10) of section 1902’ and in-
serting in lieu thereof ‘‘section 1902(a)(10)".

(24) Section 1915(c)(4) of such Act is amended by striking out
“this section’’ and inserting in lieu thereof ‘this subsection”’

(25) Section 1915(f) of such Act is amended by inserting “‘approval
of’’ before ‘“‘a proposed State plan’’.

(26) Subsection (a) of section 1128A of such Act is amended by
striking out all that precedes ‘“‘shall be subject’”’ and inserting in
lieu thereof the followin%'

“ta) Any person (including an organization, agency, or other
entity) that—

“(1) presents or causes to be presented to an officer, employee,
or agent of the United States, or of any department or agency
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thereof, or of any State agency (as defined in subsection (h)(1)),
a claim (as defined in subsection (h)(2)) that the Secretary deter-
mines is for a medical or other item or service—
‘“CYA) that the person knows or has reason to know was
not provided as claimed, or
‘“UB) payment for which may not be made under the pro-
gram under which such claim was made, pursuant to a de-
termination by the Secretary under section 1128, 1160(b), or
1862(d), or pursuant to a determination by the Secretary
under section 1866(b)(2) with respect to which the Secretary
has initiated termination proceedings; or
“(2) presents or causes to be presented to any person a request
for payment which is in violation of the terms of (A) an assign-
ment under section 1842(b)(3)(B)(ii), or (B) an agreement with a
State agency not to charge a person for an item or service in
excess of the amount permitted to be charged,’’.

27) Section 1903(s)(5)(B) of such Act is amended by inserting “or
quarters”’ after ‘carried forward to the following quarter”.

(c)1) Section 914(b)(2)(A) of the Omnibus Reconciliation Act of
1980 is amended by striking out “medical assistance’ and all that
follows and inserting in lieu thereof ‘“‘cost reporting periods, begin-
ning on or after April 1, 1981, of an entity providing services under
a State plan approved under title XIX of the Social Security Act.”.

2) Section 914(c)(2) of the Omnibus Reconciliation Act of 1980 is
amended by striking out ‘services provided”’ and all that follows
and inserting in lieu thereof ‘cost reporting periods, beginning on or
after April 1, 1981,- of an entity providing services under a State
plan approved under title V of the Social Security Act.”’.

(d)(1) Except as otherwise provided in this section, any amend-
ment to the Omnibus Budget Reconciliation Act of 1981 made by
this section shall be effective as if it had been originally included in
the provision of the Omnibus Budget Reconciliation Act of 1981 to
which such amendment relates.

2) Except as otherwise provided in this section, any amendment
to the Social Security Act made by the preceding provisions of this
section shall be effective as if it had been originally included as a
part of that prouvision of the Social Security Act to which it relates,
as such provision of the Social Security Act was amended by the
Omnibus Budget Reconciliation Act of 1981.

(e) Section 1902(a) of the Social Security Act is amended in the
matter following paragraph (44) by inserting “, (26)” after ‘“‘(9)(A)".

(f) Section 1905(h)(1)(C) of the Social Security Act is amended by
redesignating clauses (i) and (ii) as subclauses (I) and (II) respective-
ly, and by redesignating clauses (A) and (B) as clauses (i) and (ii)
respectively.

(g) Effective October 1, 1982, section 1903(f)(3) of the Social Secu-

ziotg)’{ict is amended by striking out ‘(without regard to section
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SUBTITLE C—UTILIZATION AND QUALITY CONTROL PEER REVIEW

SHORT TITLE OF SUBTITLE

Sec. 141. This subtitle may be cited as the “Peer Review Improve-
ment Act of 1982".

REQUIREMENT FOR SECRETARY TO ENTER INTO CONTRACTS

SEC. 142. Section 1862 of the Social Security Act is amended by
adding at the end thereof the following new subsection:

“le) The Secretary shall, in making the determinations under
paragraphs (1) and (9) of subsection (a), and for the purposes of pro-
moting the effective, efficient, and economical delivery of health
care services, and of promoting the quality of services of the type for
which payment may be made under this title, enter into contracts
with utilization and quality control peer review organizations pur-
suant to part B of title XI of this Act.”’.

ESTABLISHMENT OF UTILIZATION AND QUALITY CONTROL PEER REVIEW
PROGRAM

SEc. 143. Part B of title XI of the Social Security Act is amended
to read as follows:

“PART B—PEER REVIEW OF THE UTILIZATION AND QUALITY OF
HEALTH CARE SERVICES

“PURPOSE

“SEC. 1151. The purpose of this part is to establish the contracting
process which the Secretary must follow pursuant to the require-
ments of section 1862(g) of this Act, inclucﬁng the definition of the
utilization and quality control peer review organizations with
which the Secretary shall contract, the functions such peer review
organizations are to perform, the confidentiality of medical records,
and related administrative matters to facilitate the carrying out of

the purposes of this part.

“DEFINITION OF UTILIZATION AND QUALITY CONTROL PEER REVIEW
ORGANIZATION

“SEc. 1152. The term ‘utilization and quality control peer review
organization’ means an entity which—

“(1XA) is composed of a substantial number of the licensed
doctors of medicine and osteopathy engaged in the practice of
medicine or surgery in the area and who are representative of
the practicing physicians in the area, designated by the Secre-
tary under section 1153, with respect to which the entity shall
perform services under this part, or (B) has available to it, by
arrangement or otherwise, the services of a sufficient number of
licensed doctors of medicine or osteopathy engaged in the prac-
tice of medicine or surgery in such area to assure that adequate
peer review of the services provided by the various medical spe-
citalties and subspecialties can be assured; and

“w2) is able, in the judgment of the Secretary, to perform
review functions required under section 115} in a manner con-
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sistent with the efficient and effective administration of this
part and to perform reviews of the pattern of quality of care in
an area of medical practice where actual performance is meas-
ured against objective criteria which define acceptable and ade-
quate practice.

“CONTRACTS WITH UTILIZATION AND QUALITY CONTROL PEER REVIEW
ORGANIZATIONS

“Sec. 1153. (a)(1) The Secretary shall establish throughout the
United States geographic areas with respect to which contracts
under this part will be made. In establishing such areas, the Secre-
tary shall use the same areas as established under section 1152 of
this Act as in effect immediately prior to the date of the enactment
of the Peer Review Improvement Act of 1982, but subject to the pro-
visions of paragraph (2).

- “(2) As soon as practicable after the date of the enactment of the
Peer Review Improvement Act of 1982, the Secretary shall consoli-
date such geographic areas, taking into account the following crite-
ria:

“CfA) Each State shall generally be designated as a geographic
area for purposes of paragraph (1).

“UB) The Secretary shall establish local or regional areas
rather than State areas only where the volume of review activi-
ty or other relevant factors (as determined by the Secretary)
warrant such an establishment, and the Secretary determines
that review activity can be carried out with equal or greater ef-
ficiency by establishing such local or regional areas. In applying
this subparagraph the Secretary shall take into account the
number of hospital admissions within each State for which
payment may be made under title XVIII or a State plan ap-
proved under title XIX, with any State having fewer than
180,000 such admissions annually being established as a single
statewide area, and no local or regional area being established
which has fewer than 60,000 total hospital admissions (includ-
ing public and private pay patients) under review annually,
unless the Secretary determines that other relevant factors war-
rant otherwise.

“C) No local or regional area shall be designated which is
not a self-contained medical service area, having a full spec-
trum of services, including medical specialists’ services.

“(bX1) The Secretary shall enter into a contract with a utilization
and quality control peer review organization for each area estab-
lished under subsection (a) if a qualified organization is available
tn such area and such organization and the Secretary have negotiat-
ed a proposed contract which the Secretary determines will be car-
ried out by such organization in a manner consistent with the effi-
cient and effective administration of this part. If more than one
such qualified organization meets the requirements of the preceding
sentence, priority shall be given to any such organization which is
described in section 1152(1)(A).

“(2)(A) During the first twelve months in which the Secretary is
entering into contracts under this section, the Secretary shall not
enter into a contract under this part with any entity which is, or is

97-588 0 - 82 - 5
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affiliated with (through management, ownership, or common con-
trol), an entity which directly or indirectly makes payments to any
practitioner or provider whose health care services are reviewed by
such erntity or would be reviewed by such entity if it entered into a
contract with the Secretary under this pa

“(B) If, after the expiration of the twelve-month period referred to
in subparagraph (A), the Secretary determines that there is no other
entity available for an area with which the Secretarv can enter into
a contract under this part, the Secretary may then enter into a con-
tract under this part with an entity described in subparagraph (A)
for such area if such entity otherwise meets the requirements of this
part.

“t3) The Secretary shall not enter into a contract under this part
with any entity which is, or is affiliated with (through manage-
ment, ownership, or common control), a health care facility, or asso-
citation of such facilities, within the area served by such entity or
which would be served by such entity if it entered into a contract
with the Secretary under this part.

“lc) Each contract with an organization under this section shall
provide that—

‘“U1) the organization shall perform the functions set forth in
section 1154(a), or may subcontract for the performance of all or
some of such functions (and for purposes of paragraphs (2) and
(3) of subsection (b), a subcontract under this paragraph shall
not constitute an affiliation with the subcontractor);

“C2) the Secretary shall have the right to evaluate the quality
and effectiveness of the organization in carrying out the func-
tions specified in the contract;

“(3) the contract shall be for an initial term of two years and
shall be renewable on a biennial basis thereafter;

“(4) if the Secretary intends not to renew a contract, he shall
notify the organization of his decision at least 90 days prior to
the expiration of the contract term, and shall provide the orga-
nization an opportunity to present data, interpretations of data,
and other information pertinent to its performance under the
contract, which shall be reviewed in a timely manner by the
Secretary;

“(5) the organization may terminate the contract upon 90
days notice to the Secretary;

“U6) the Secretary may terminate the contract prior to the ex-
piration of the contract term upon 90 days notice to the organi-
zation if the Secretary determines that—

“C(A) the organization does not substantially meet the re-
quirements of section 1152; or

“(B) the organization has failed substantially to carry
out the contract or is carrying out the contract in a manner
inconsistent with the efficient and effective administration
of this part, but only after such organization has had an
opportunity to submit data and have such data reviewed by
the panel established under subsection (d);

“(7) the Secretary shall include in the contract negotiated ob-
Jectives against which the organization’s performance will be
Jjudged, and negotiated specifications for use of regional norms,
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or modifications thereof based on national norms, for perform-
ing review functions under the contract; and

“(8) reimbursement shall be made to the organization in ac-
cordance with the terms of the contract.

“tdX1) Prior to making any termination under subsection (cX5XB),
the Secretary must provide the organization with an opportunity to
provide data, interpretations of data, and other information perti-
nent to its performance under the contract. Such data and other in-
formation shall be reviewed in a timely manner by a panel appoint-
ed by the Secretary, and the panel shall submit a report of its find-
ings to the Secretary in a timely manner. The Secretary shall make
a copy of the report available to the organization.

“9) The Secretary may accept or not accept the findings of the
panel. After the panel has submitted a report with respect to an or-
ganization, the Secretary may, with the concurrence of the organiza-
tion, amend the contract to modify the scope of the functions to be
carried out by the organization, or in any other manner. The Secre-
tary may terminate a contract under the authority of subsection
(eX5XC) upon 90 days notice after the panel has submitted a report,
or earlier if the organization so agrees.

‘““3) A panel appointed by the Secretary under this subsection
shall consist of not more than five individuals, each of whom shall
be a member of a utilization and quality control peer review organi-
zation having a contract with the Secretary under this part. While
serving on such panel individuals shall be paid at a per diem rate
not to exceed the current per diem equivalent at the time that serv-
ice on the panel is rendered for grade GS-18 under section 5332 of
title 5, United Stdtes Code. Appointments shall be made without
regard to title 5, United States Code.

“le) Contracting authority of the Secretary under this section may
be carried out without regard to any provision of law relating to the
making, performance, amendment, or modification of contracts of
the United States as the Secretary may determine to be inconsistent
with the purposes of this part. The Secretary may use different con-
tracting methods with respect to different geographical areas.

““f) Any determination by the Secretary to terminate or not to
renew a contract under this section shall not be subject to judicial
review.

“FUNCTIONS OF PEER REVIEW ORGANIZATIONS

“SEc. 1154. (a) Any utilization and quality control peer review or-
ganization entering into a contract with the Secretary under this
part must perform the following functions:

“(1) The organization shall review some or all of the profes-
sional activities in the area, subject to the terms of the contract,
of physicians and other health care practitioners and institu-
tional and noninstitutional providers of health care services in
the prouvision of health care services and items for which pay-
ment may be made (in whole or in part) under title XVIII for
the purpose of determining whether—

“lA) such services and items are or were reasonable and

medically necessary or otherwise allowable under section
1862(a)(1);
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‘“‘B) the quality of such services meets professionally rec-
ognized standards of health care; and

‘““C) in case such services and items are proposed to be
provided in a hospital or other health care facility on an
inpatient basis, such services and items could, consistent
with the provision of appropriate medical care, be effective-
ly provided more economically on an outpatient basis or in
an inpatient health care facility of a different type.

“(2) The organization shall determine, on the basis of the
review carried out under subparagraphs (A) and (C) of para-
gralfh (1), whether payment shall be made for services under
title XVIII. Such determination shall constitute the conclusive
determination on those issues for purposes of paymeni under
title XVIII, except that payment may be made if—

“ClA) such payment is allowed by reason of section 1879;

“‘B) in the case of inpatient hospital services or post-
hospital extended care services, the peer review organiza-
tion determines that additional time is required in order to
arrange for postdischarge care, but payment may be contin-
ued under this subparagraph for not more than two days,
but only in the case where the provider of such services did
not know and could not reasonably have been expected to
know (as determined under section 1879) that payment
would not otherwise be made for such services under title
XVIII prior to notification by the organization under para-
graph (3):

“lC) such determination is changed as the result of any
hearing or review of the determination under section 1155;
or

““D) such payment is authorized under section
1861(vX1XG).

“(3) Whenever the organization makes a determination that
any health care services or items furnished or to be furnished to
a patient by any practitioner or provider are disapproved, the
organization shall promptly notiffy) such practitioner or prouvid-
er, such patient, and the agency or organization responsible for
the payment of claims under title XVIII of this Act. In the case
of practitioners and providers of services, the organization shall
provide an opportunity for discussion and review of the determi-
nation.

“4) The organization shall, after consultation with the Secre-
tary, determine the types and kinds of cases (whether by type of
health care or diagnosis involved, or whether in terms of other
relevant criteria relating to the provision of health care serv-
ices) with respect to which such organization will, in order to
most effectively carry out the purposes of this part, exercise
review authority under the contract. The organization shall
notify the Secretary periodically with respect to such determina-
tions.

‘“‘5) The organization shall consult with nurses and other
professional health care practitioners (other than physicians de-
scribed in section 1861(rk1)) and with representatives of institu-
tional and noninstitutional providers of health care services,
with respect to the organization’s responsibility for the review
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under paragraph (1) of the professional activities of such practi-
tioners and providers.

“(6) The organization shall, consistent with the provisions of
its contract under this part, apply professionally developed
norms of care, diagnosis, and treatment based upon typical pat-
terns of practice within the geographic area served by the orga-
nization as principal points of evaluation and review, taking
into consideration national norms where appropriate. Such
norms with respect to treatment for particular illnesses or
health conditions shall include—

‘“CfA) the types and extent of the health care services
which, taking into account differing, but acceptable, modes
of treatment and methods of organizing and delivering
care, are considered within the range of appropriate diagno-
sis and treatment of such illness or health condition, con-
sistent with professionally recognized and accepted patterns
of care; and

“UB) the type of health care facility which is considered,
consistent with such standards, to be the type in which
health care services which are medically appropriate for
su;hd illness or condition can most economically be pro-
vided.

“07) The organization, to the extent necessary and appropriate
to the performance of the contract, shall—

“CA) make arrangements to utilize the services of persons
who are practitioners of, or specialists in, the various areas
of medicine-(including dentistry), or other types of health
care, which persons shall, to the maximum extent practica-
ble, be individuals engaged in the practice of their profes-
sion within the area served by such organization;

“UB) undertake such professional inquiries either before
or after, or both before and after, the provision of services
with respect to which such organization has a responsibili-
ty for review which in the judgment of such organization
will facilitate its activities;

“UC) examine the pertinent records of any practitioner or
provider of health care services providing services with re-
spect to which such organization has a responsibility for
review under paragraph (1); and

“CD) inspect the facilities in which care is rendered or
services are provided (which are located in such area) of
any practitioner or provider of health care services provid-
ing services with respect to which such organization has a
responstibility for review under paragraph (1).

“(8) The organization shall perform such duties and func-
tions and assume such responsibilities and comply with such
other requirements as may be required by this part or under reg-
ulations of the Secretary promulgated to carry out the provi-
sions of this part.

“9) The organization shall collect such information relevant
to its functions, and keep and maintain such records, in such
form as the Secretary may require to carry out the purposes of
this part, and shall permit access to and use of any such infor-
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mation and records as the Secretary may require for such pur-
poses, subject to the provisions of section 1160.

“(10) The organization shall coordinate activities, including
information exchanges, which are consistent with economical
and efficient operation of programs among appropriate public
and prwate agencies or organizations including—

‘“lA) agencies under contract pursuant to sections 1816
and 1842 of this Act;

“(B) other peer review organizations having contracts
under this part; and

“(C) other public or private review organizations as may
be appropriate.

“C11) The organization shall make available its facilities and
resources for contracting with private and public entities paying
for health care in its area for review, as feasible and appropri-
ate, of services reimbursed by such entities.

“(b)(I) No physician shall be permitted to review—

‘“CA) health care services provided to a patient if he was di-
rectly responsible for providing such services; or

“(B) health care services provided in or by an institution, or-
ganization, or agency, if he or any member of his family has,
directly or indirectly, a significant financial interest in such in-
stitution, organization, or agency.

“(2) For purposes of this subsection, a physician’s family includes
only his spouse (other than a spouse who is legally separated from
him under a decree of divorce or separate maintenance), children
(including legally adopted children), grandchildren, parents, and
grandparents.

“lc) No utilization and quality control peer review organization
shall utilize the services of any individual who is not a duly li-
censed doctor of medicine, osteopathy, or dentistry to make final de-
terminations of denial decisions in accordance with its duties and
functions under this part with respect to the professional conduct of
any other duly licensed doctor of medicine, osteopathy, or dentistry,
or any act performed by any duly licensed doctor of medicine, oste-
opathy, or dentistry in the exercise of his profession.

“RIGHT TO HEARING AND JUDICIAL REVIEW

“Sec. 1155. Any beneficiary who is entitled to benefits under title
XVIII, and any practitioner or provider, who is dissatisfied with a
determination made by a contracting peer review organization in
conducting its review responsibilities under this part, shall be enti-
tled to a reconsideration of such determination by the reviewing or-
ganization. Where the reconsideration is adverse to the beneficiary
and where the matter in controversy is $200 or more, such benefici-
ary shall be entitled to a hearing by the Secretary (to the same
extent as is provided in section 205(b)), and, where the amount in
controversy is $2,000 or more, to judicial review of the Secretary’s
final decision.
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“OBLIGATIONS OF HEALTH CARE PRACTITIONERS AND PROVIDERS OF
HEALTH CARE SERVICES; SANCTIONS AND PENALTIES;, HEARINGS AND

REVIEW

“Sgec. 1156. (a) It shall be the obligation of any health care practi-
tioner and any other person (including a hospital or other health
care facility, organization, or agency) who provides health care serv-
ices for which payment may be made (in whole or in part) under
title XVIII, to assure, to the extent of his authority that services or
items ordered or provided by such practitioner or person to benefici-
aries and recipients under such title—

“1) will be provided economically and only when, and to the
extent, medically necessary;

“e2) will be of a quality which meets professionally recognized
standards of health care; and

“t3) will be supported by evidence of medical necessity and

" quality in such form and fashion and at such time as may rea-

sonably be required by a reviewing peer review organization in
the exercise of its duties and responsibilities.

“(bX1) If after reasonable notice and opportunity for discussion
with the practitioner or person concerned, any organization having
a contract with the Secretary under this part determines that such
practitioner or person has—

‘“CA) failed in a substantial number of cases substantially to
comply with any obligation imposed on him under subsection
(a), or
‘“U{B) grossly and flagrantly violated any such obligation in

one or more instances,
such organization shall submit a report and recommendations to
the Secretary. If the Secretary agrees with such determination, and
determines that such practitioner or person, in providing health
care services over which such organization has review responsibility
and for which payment (in whole or in part) may be made under
title XVIII, has demonstrated an unwillingness or a lack of ability
substantially to comply with such obligations, the Secretary (in ad-
dition to any other sanction provided under law) may exclude (per-
manently or for such period as the Secretary may prescribe) such
practitioner or person from eligibility to provide such services on a
reimbursable basis. If the Secretary fails to act upon the recommen-
dations submitted to him by such organization within 120 days
after such submission, such practitioner or person shall be excluded
from eligibility to provide services on a reimbursable basis until
such time as the Secretary determines otherwise.

“(2) A determination made by the Secretary under this subsection
to exclude a practitioner or person shall be effective at such time
and upon such reasonable notice to the public and to the practition-
er or person furnishing the services involved as may be specified in
regulations. Such determination shall be effective with respect to
services furnished to an individual on or after the effective date o
such determination (except that in the case of institutional healt
care services such determination shall be effective in the manner
provided in title XVIII with respect to terminations of provider
agreements), and shall remain in effect until the Secretary finds
and gives reasonable notice to the public that the basis for such de-
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termination has been removed and that there is reasonable assur-
ance that it will not recur.

“(3) In lieu of the sanction authorized by paragraph (1), the Secre-
tary may require that (as a condition to the continued eligibility of
such practitioner or person to provide such health care services on a
reimbursable basis) such practitioner or person pays to the United
States, in case such acts or conduct involved the provision or order-
ing by such practitioner or person of health care services which were
medically improper or unnecessary, an amount not in excess of the
actual or estimated cost of the medically improper or unnecessary
services so provided. Such amount may be deducted from any sums
owing by the United States (or any instrumentality thereof) to the
practitioner or person from whom such amount is claimed.

“t4) Any practitioner or person furnishing services described in
paragraph (1) who is dissatisfied with a determination made by the
Secretary under this subsection shall be entitled to reasonable notice
and opportunity for a hearing thereon by the Secretary to the same
extent as is provided in section 205(b), and to judicial review of the
Secretary’s final decision after such hearing as is provided in sec-
tion 205(g).

“lc) It shall be the duty of each utilization and quality control
peer review organization to use such authority or influence it may
possess as a professional organization, and to enlist the support of
any other professional or governmental organization having influ-
ence or authority over health care practitioners and any other
person (including a hospital or other health care facility, organiza-
tion, or agency) providing health care services in the area served by
such review organization, in assuring that each practitioner or
person (referred to in subsection (a)) providing health care services
in such area shall comply with all obligations imposed on him
under subsection (a).

“LIMITATION ON LIABILITY

“Sec. 1157. (a) Notwithstanding any other prouvision of law, no
person providing information to any organization having a contract
with the Secretary under this part shall be held, by reason of
having provided such information, to have violated any criminal
law, or to be civilly liable under any law of the United States or of
any State (or political subdivision thereof) unless—

“(1) such information is unrelated to the performance of the
contract of such organization; or

“C2) such information is false and the person providing it
knew, or had reason to believe, that such information was false.

“tb) No person who is employed by, or who has a fiduciary rela-
tionship with, any such organization or who furnishes professional
services to such organization, shall be held by reason of the perform-
ance by him of any duty, function, or activity required or authorized
pursuant to this part or to a valid contract entered into under this
part, to have violated any criminal law, or to be civilly liable under
any law of the United States or of any State (or political subdivi-
sion thereof) provided he has exercised due care.

“lc) No doctor of medicine or osteopathy and no provider (includ-
ing directors, trustees, employees, or officials thereof) of health care
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services shall be civilly liable to any person under any law of the
United States or of any State (or political subdivision thereof) on ac-
count of any action taken by him in compliance with or reliance
upon professionally developed norms of care and treatment applied
by an organization under contract pursuant to section 1153 operat-
ing in the area where such doctor of medicine or osteopathy or pro-
vider took such action; but only if—

“(1) he takes such action in the exercise of his profession as a
doctor of medicine or osteopathy or in the exercise of his func-
tions as a provider of health care services; and

“C2) he exercised due care in all professional conduct taken or
directed by him and reasonably related to, and resulting from,
the actions taken in compliance with or reliance upon such pro-
fessionally accepted norms of care and treatment.

“td) The Secretary shall make payment to an organization under
contract with him pursuant to this part, or to any member or em-
ployee thereof, or to any person who furnishes legal counsel or serv-
ices to such organization, in an amount equal to the reasonable
amount of the expenses incurred, as determined by the Secretary, in
connection with the defense of any suit, action, or proceeding
brought against such organization, member, or employee related to
the performance of any duty or function under such contract by
such organization, member, or employee.

“APPLICATION OF THIS PART TO CERTAIN STATE PROGRAMS RECEIVING
FEDERAL FINANCIAL ASSISTANCE

“SEc. 1158. (a) A State plan approved under title XIX of this Act
may provide that the functions specified in section 1154 may be per-
formed in an area by contract with a utilization and quality control
peer review organization that has entered into a contract with the
Secretary in accordance with the provisions of section 1 862(g).

“(b) In the event a State enters into a contract in accordance with
subsection (a), the Federal share of the expenditures made to the
contracting organization for its costs in the performance of its func-

tions under the State plan shall be 75 percent (as provided in sec-
tion 1903(a)X3)C)).

“AUTHORIZATION FOR USE OF CERTAIN FUNDS TO ADMINISTER THE
PROVISIONS OF THIS PART

“SEc. 1159. Expenses incurred in the administration of the con-
tracts described in section 1862(g) shall be payable from—
“(1) funds in the Federal Hospital Insurance Trust Fund: and
“(2) funds in the Federal Supplementary Medical Insurance
~ Trust Fund,
in such amounts from each of such Trust Funds as the Secretary
shall deem to be fair and equitable after taking into consideration
the expenses attributable to the administration of this part with re-
spect to each of such programs. The Secretary shall make such
transfers of moneys between such Trust Funds as may be appropri-
ate to settle accounts between them in cases where expenses properly
payable from one such Trust Fund have been paid from the other
such Trust Fund.
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“PROHIBITION AGAINST DISCLOSURE OF INFORMATION

“SECc. 1160. (a) An organization, in carrying out its functions
under a contract entered into under this part, shall not be a Federal
agency for purposes of the provisions of section 552 of title 5, United
States Codg (commonly referred to as the Freedom of Information
Act). Any data or information acquired by any such organization in
the exercise of its duties and functions shall be held in confidence
and shall not be disclosed to any person except—

“l1) to the extent that may be necessary to carry out the pur-
poses of this part,

“t2) in such cases and under such circumstances as the Secre-
tary shall by regulations provide to assure adequate protection
of the rights and interests of patients, health care practitioners,
or providers of health care, or

(3) in accordance with subsection (b).

“@b) An organization having a contract with the Secretary under
this part shall provide in accordance with procedures and safe-
guards established by the Secretary, data and information—

“t1) which may identify specific providers or practitioners as
may be necessary—

‘YfA) to assist Federal and State agencies recognized by
the Secretary as having responsibility for identifying and
investigating cases or patterns of fraud or abuse, which
data and information shall be provided by the peer review
organization to any such agency at the request of such
agency relating to a specific case or pattern;

“U(B) to assist appropriate Federal and State agencies rec-
ognized by the Secretary as having responsibility for identi-
fying cases or patterns involving risks to the public health,
which data and information shall be provided by the peer
review organization to any such agency—

“ti) at the discretion of the peer review organization,
at the request of such agency relating to a specific case
or pattern with respect to which su(’;"f agency has made
a finding, or has a reasonable belief, that there may be
a substantial risk to the public health, or

“tit) upon a finding by, or the reasonable belief of,
the peer review organization that there may be a sub-
stantial risk to the public health; and

‘“(C) to assist appropriate State agencies recognized by the
Secretary as having responsibility for licensing or certifica-
tion of providers or practitioners, which data and informa-
tion shall be provided by the peer review organization to
any such agency at the request of such agency relating to a
specific case, but only to the extent that such data and in-
fgrmation is required by the agency in carrying out a func-
tion which is within the jurisdiction of such agency under
State law; and

“C2) to assist the Secretary, and such Federal and State agen-
cies recognized by the Secretary as having health planning or
related responsibilities under Federal or State law (including
health systems agencies and State health planning and develop-
ment agencies), in carrying out appropriate health care plan-



73

ning and related activities, which data and information shall
be provided in such format and manner as may be prescribed by
the Secretary or agreed upon by the responsible Federal and
State agencies and such organization, and shall be in the form
of aggregate statistical data (without explicitly identifying any
individual) on a geographic, institutional, or other basis reflect-
ing the volume and frequency of services furnished, as well as
the demographic characteristics of the population subject to
review by such organization.
The penalty provided in subsection (c) shall not apply to the disclo-
sure of any information received under this subsection, except that
such penalty shall apply to the disclosure (by the agency receiving
such information) of any such information described in paragraph
(1) unless such disclosure is made in a judicial, administrative, or
other formal legal proceeding resulting from an investigation con-
ducted by the agency receiving the information. An organization
may require payment of a reasonable fee for providing information
under this subsection in response to a request for such information.
“c) It shall be unlawful for any person to disclose any such infor-
mation described in subsection (a) other than for the purposes pro-
vided in subsections (a) and (b), and any person violating the provi-
sions of this section shall, upon conviction, be fined not more than
$1.000, and imprisoned for not more than 6 months, or both, and
shall be required to pay the costs of prosecution.
“(td) No patient record in the possession of an organization having
a contract with the Secretary under this part shall be subject to sub-
pena or discovery praceedings in a civil action.

“ANNUAL REPORTS

“Sec. 1161. The Secretary shall submit to the Congress not later
than April 1 of each year, a full and complete report on the admin-
istration, impact, and cost of the program under this part during
the preceding fiscal year, including data and information on—

“1) the number, status, and service areas of all utilization
and quality control peer review organizations participating in
the program,

“(2) the number of health care institutions and practitioners
whose services are subject to review by such organizations, and
the number of beneficiaries and recipients who received services
subject to such review during such year;

“t3) the various methods of reimbursement utilized in con-
tracts under this part, and the relative efficiency of each such
method of reimbursement;

“t4) the imposition of penalties and sanctions under this title
for violations of law and for failure to comply with the obliga-
tions imposed by this part;

‘“(5) the total costs incurred under titles XVIII and XIX of
this Act in the implementation and operation of all procedures
required by such titles for the review of services to determine
their medical necessity, appropriateness of use, and quality; and

“(6) descriptions of the criteria upon which decisions are
made, and the selection and relative weights of such criteria.
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“EXEMPTIONS OF CHRISTIAN SCIENCE SANATORIUMS

“SECc. 1162. The provisions of this part shall not apply with re-
spect to a Christian Science sanatorium operated, or listed and certi-
fied, by the First Church of Christ, Scientist, Boston, Massachusetts.

“MEDICAL OFFICERS IN AMERICAN SAMOA, THE NORTHERN MARIANA
ISLANDS, AND THE TRUST TERRITORY OF THE PACIFIC ISLANDS TO BE
INCLUDED IN THE UTILIZATION AND QUALITY CONTROL PEER REVIEW
PROGRAM

“Sec. 1163. For purposes of applying this part to American
Samoa, the Northern Mariana Islands, and the Trust Territory of
the Pacific Islands, individuals licensed to practice medicine in
thoge pla?es shall be considered to be physicians and doctors of
medicine.”.

FACILITATION OF PRIVATE REVIEW

dSEC. 144. Section 1866(aX1) of the Social Security Act is amend-
ed—

(é) gy striking out “and’’ at the end of subparagraphs (A), (B),
and (C);

(2) by striking out the period at the end of subparagraph (D)
and inserting in lieu thereof *, and’’: and

(3) by inserting after subparagraph (D) the following new sub-
paragraph:

“(E) to release data with respect to patients of such provider
upon request to an organization having a contract with the Sec-
retary under part B of title XI as may be necessary (i) to allow
such organization to carry out its functions under such con-
tract, or (it) to allow such organization to carry out similar
review functions under any contract the organization may have
with a private or public agency paying for health care in the
same area with respect to patients who authorize release of such
data for such purposes.’.

WAIVER OF LIABILITY PROVISION

SEec. 145. Section 1879(a) of the Social Security Act is amended by
adding at the end thereof the following new sentence: ‘“‘Any provider
or other person furnishing items or services for which payment may
not be made by reason of section 1862(a)(1) or (9) shall be deemed to
have knowledge that payment cannot be made for such items or
services if the claim relating to such items or services involves a
case, provider or other person furnishing services, procedure, or test,
with respect to which such provider or other person has been noti-
fied by the Secretary (including notification by a utilization and
quality control peer review organization) that a pattern of inappro-
priate utilization has occurred in the past, and such provider or
other person has been allowed a reasonable time to correct such in-

"

appropriate utilization.’.
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MEDICAID PROVISIONS

Sec. 146. (a) Section 1902(d) of the Social Security Act is amend-
ed—

(1) by striking out “a Professional Standards Review Organi-
zation designated, conditionally or otherwise,” and inserting in
lieu thereof ‘“‘a utilization and quality control peer review orga-
nization having a contract with the Secretary’; and

(2) by striking out “such Organization (or Organizations)”
each place it appears and inserting in lieu thereof in each in-
stance “such organization (or organizations)’.

(b) Section 1903(a)(3)(C) of such Act is amended by striking out
“Professional Standards Review Organization’ and inserting in lieu
thereof “utilization and quality control peer review organization”.

DEMONSTRATION PROJECTS FOR COMPETITIVE BIDDING AND OTHER
REIMBURSEMENT METHODS

SeC. 147. Section 402(aX1) of the Social Security Amendments of
1967 (Public Law 90-248) is amended—

(1) by striking out “‘and’ at the end of subparagraph (I);

(2) by striking out the period at the end of subparagraph (J)
and inserting in lieu thereof ‘; and’’; and

(3) by inserting after subparagraph (J) the following new sub-
paragraph:

‘“CK) to determine whether the use of competitive bidding in
the awarding of contracts, or the use of other methods of reim-
bursement, undei part B of title XI would be efficient and effec-
tive methods of furthering the purposes of that part.”.

TECHNICAL AMENDMENTS
SEC. 148. (a) Section 1862(d)(1)XC) of such Act is amended by strik-

ing out “, on the basis of reports transmitted to him in accordance
with section 1157 of this Act (or, in the absence of any such report,
on the basis of such data as he acquires in the administration of
the program under this title),”’ and inserting in lieu thereof ‘“on the
basis of information acquired by the Secretary in the administration
of this title”

(b) Sections 1815(b), 1861(vX1IXG), and 1861(w)(2) of such Act are
each amended by striking out “Professional Standards Review Or-
ganization’’ and inserting in lieu thereof in each instance ‘‘quality
control and peer review organization’.

(c) Section 1832(a)(2)(F)(ii) of such Act is amended by striking out
“Professional Standards Review Organization (designated, condi-
tionally or otherwise,”’ and inserting in lieu thereof ‘‘quality control
and peer review organization (having a contract with the Secretary’’

(d) Section 1833(i) of such Act is amended by striking out ‘‘the
National Professional Standards Review Council and’’.

(e) Section 1879(e) of such Act is amended by striking out “profes-
sonal standards review organization’ and inserting in lieu thereof
“quality control and peer review organization”.
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EFFECTIVE DATE

SEc. 149. The amendments made by this part shall, subject to sec-
tion 150, be effective with respect to contracts entered into or re-
newed on or after the date of the enactment of this Act.

MAINTENANCE OF CURRENT PSRO AGREEMENTS

SEc. 150. (a) The Secretary of Health and Human Services shall
not terminate or fail to renew any agreement in effect with a profes-
sional standards review organization under part B of title XI of the
Social Security Act on the earlier of the date of the enactment of
this Act or September 30, 1982 until such time as he enters into a
contract with a utilization and quality control peer review organiza-
tion under such part, as amended by this subtitle, for the area
served by such professional standards review organization. In com-
plying with this subsection, the Secretary may renew any such con-
tract with a professional standards review organization for a period
of less than 12 months.

(b) The provisions of part B of title XI of the Social Security Act
as in effect prior to the amendments made by this subtitle shall
remain in effect with respect to contracts with professional stand-
ards review organizations in effect on the earlier of the date of the
enactment of this Act or September 30, 1982, until such time as such
contract is terminated or is not renewed, in accordance with subsec-
tion (a). Any matters awaiting a determination by a Statewide Pro-
fessional Standards Review Council on the date of the enactment of
this Act shall be transferred to the Secretary of Health and Human
Services for a determination unless such determination is made by
such Council within 30 days after the date of the enactment of this
Act. No payments shall be made under part B of title XI of the
Social Security Act to Statewide Professional Standards Review
Councils for services performed under section 1162 of such Act after
the end of such 30-day period.

SusTiITLE D—AID TO FAMILIES WiITH DEPENDENT CHILDREN

ROUNDING OF ELIGIBILITY AND BENEFIT AMOUNTS

SEc. 151. (a) Section 402(a) of the Social Security Act is amended—

(1) by striking out “and’ at the end of paragraph (32);

(2) by striking out the period at the end of paragraph (33) and
inserting in lieu thereof ‘; and’’: and

(3) by adding at the end thereof the following new paragraph:

“(34) provide that both the standard of need applied to a
family and the amount of aid determined to be payable, when
not a whole dollar amount, shall be rounded to the next lower
whole dollar amount.”.

(b) The amendment made by this section shall become effec-
tive on October 1, 1982.
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EFFECTIVE DATE OF APPLICATION; PRORATION OF FIRST-MONTH 'S AFDC
BENEFIT

Sec. 152. (a) Section 402(aX10) of the Social Security Act is
amended—

(1) by striking out “provide, effective July 1, 1951, that all in-
dividuals’ and inserting in lieu thereof ‘(A) provide that all
individuals’;

(2) by adding “and’ after the semicolon; and

(3) by adding at the end thereof the following new subpara-
graph:

“AB) provide that an application for aid under the plan will
be effective no earlier than the date such application i:a/iled
with the State agency or local agency responsible for the admin-
istration of the State plan, and the amount payable for the
month in which the application becomes effective, if such appli-
cation becomes effective after the first day of such month, shall
bear the same ratio to the amount which would be payable if
the application had been effective on the first day of such
month as the number of days in the month including and fol-
lowing the effective date of the application bears to the total
number of days in such month,”’.

(b) The amendments made by this section shall become effective
on October 1, 1982.

ABSENCE FROM HOME SOLELY BY REASON OF UNIFORMED SERVICE

Sec. 153. (a) Section 406(a)1) of the Social Security Act is amend-
ed by inserting ‘(other than absence occasioned solely by reason of
the performance of active duty in the uniformed services of the
United States)”’ ‘“continued absence from the home”.

(b) The amendment made by ths section shall become effective on
October 1, 1982.

JOB SEARCH

SEC. 154. (a) Section 402(a) of the Social Security Act (as amended
by section 151(a) of this Act) is further amended—
(1) by striking out ‘“‘and’’ at the end of paragraph (33);
(2) by striking out the period at the end of paragraph (34) and
inserting in lieu thereof ‘; and’’; and
(3) by adding at the end thereof the following new paragraph:
“(35) at the option of the State, provide—
“CfA) that as a condition o[ eligibility for aid under the
State plan of any individual claiming such aid who is re-
quired to register pursuant to paragrpah (19XA) (or who
would be required to register under paragraph (19XA) but
for clause (iti) thereof), including all such individuals or
only such groups, types, or classes thereof as the State
agency may designate for purposes of this paragraph, such
individual will be required to participate in a program of
employment search—
“lti) beginning at the time he applies for such aid (or
an application including his need is filed) and continu-
ing for a period (prescribed by the State) of not more
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than eight weeks (but this requirement may not be used
as a reason for any delay in making a determination of
an individual’s eligibility for aid or in issuing a pay-
ment to or in behalf of any individual who is other-
wise eligible for such aid); and

“ltii) at such time or times after the close of the
period prescribed under clause (i) as the State agency
may determine but not to exceed a total of 8 weeks in
any 12 consecutive months;

‘UB) that any individual participating in a program of
employment search under this paragraph will be furnished
such transportation and other services, or paid (in advance
or by way of reimbursement) such amounts to cover trans-
portation costs and other expenses reasonably incurred in
meeting requirements imposed on him under this para-
graph, as may be necessary to enable such individual to
participate in such program; and

‘“CC) that, in the case of an individual who fails without
good cause to comply with requirements imposed upon him
under this paragraph, the sanctions imposed by paragraph
(19XF) shall be applied in the same manner as if the indi-
vidual had made a refusal of the type which would cause
the provisions of such paragraph (19XF) to be applied
(except that the State may at its option, for purposes of this
paragraph, reduce the period for which such sanctions
would otherwise be in effect).”.

(bX1) Section 403(a)3)XC) of such Act is amended by inserting im-
mediately after “expenditures’ the following: ‘“(including as expend-
itures under this subparagraph the value of any services furnished,
and the amount of any payments made (to cover expenses incurred
by individuals under a program of employment search), under sec-
tion 402(aX35)XB))”’

(2) Section 403(aX3) of such Act is further amended by striking out
“other than services’’ in the matter immediately following subpara-
graph (C) and inserting in lieu thereof the following: ‘other than
services furnished under section 402(aX35)XB) (as described in the
parenthetical phrase in subparagraph (C)), and other than services”’.

(c) Section 409(b)3) of such Act is amended—

(1) in the first sentence—

(A) by inserting ‘. any program of employment search
under section 402(aX35),” after ‘“pursuant to this section”,

(B) by striking out “both such programs’’ and inserting in
lieu thereof “‘more than one such program’’, and

(C) by striking out ‘‘in the other’ and inserting in lieu
thereof ‘‘in another’: and

(2) in the second sentence, by striking out ‘both such pro-

grams’’ and inserting in lieu thereof “‘more than one such pro-
gram’.
(d) The amendments made by this section shall become effective
on October 1, 1982.
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PRORATION OF STANDARD AMOUNT FOR SHELTER AND UTILITIES

SEc. 155. (a) Section 412 of the Social Security Act is amended to
read as follows:

“PRORATING SHELTER ALLOWANCE OF AFDC FAMILY LIVING WITH
ANOTHER HOUSEHOLD

“Sec. 412. A State plan for aid and services to needy families
with children may provide that, in determining the need of any de-
pendent child or relative claiming aid who is living with other indi-
viduals (not claiming aid together with such child or relative) as a
household (as defined, for purposes of this section, by the Secretary),
the amount included in the standard of need, and the payment
standard, applied to such child or relative for shelter, utilities, and
similar needs may be prorated on a reasonable basis, in such
manner and under such circumstances as the State may determine
to be appropriate. For purposes of any method of proration used by a
State under this section, there shall not be included as a member of
a household an individual receiving benefits under title XVI in any
month to whom the one-third reduction prescribed by section
1612(a)(2)(A)(i) is applied.”.

(b) The amendment made by this section shall become effective on
October 1, 1982.

LIMITATION ON FEDERAL FINANCIAL PARTICIPATION IN ERRONEOUS
ASSISTANCE EXPENDITURES

Sec. 156. (a) Section 403(i) of the Social Security Act is amended
to read as follows:

“XIXA) Notwithstanding subsection (aX1), if the ratio of a
State’s erroneous excess payments (as defined in subparagraph (C))
to its diotal payments undpe?' the State plan, approved under this part
exceeds—

“G) 0.04 for fiscal year 1983, or

“tiv) 0.03 for any fiscal year thereafter,
then the Secretary shall make no payment for such fiscal year with
respect to so much of the erroneous excess payments (as so defined)
as exceeds the allowable error rate for such fiscal year.

“UB) The Secretary may waive, in certain limited cases, all or part
of the reduction required under subpa h (A) with respect to
any State if such State is unable to reach the allowable error rate
for a fiscal year despite a good faith effort by such State.

“(C) For purposes of this subsection, the term ‘erroneous excess
payments’ means that total of (i) payments to ineligible families,
and (ii) overpayments to eligible families.

“(2) The State agency administering the plan approved under this
part shall, at such times and in such form as the Secretary may
specify, provide information on the rates of erroneous excess pay-
ments made in connection with its administration of such plan, to-
gether with any other data he requests that are reasonably necessary
for him to carry out the provisions of this subsection.

. '(4XA) If a State fails to cooperate with the Secretary in providing
information necessary to carry out this subsection, the Secretary, di-
rectly or through contractual or such other arrangements as he may

97-588 0 - 82 - 6
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find appropriate, shall establish the error rates for that State on the
basis of the best data reasonably available to him and in accord-
ance with such techniques for sampling and estimating as he finds
appropriate.

“CB) In any case in which it is necessary for the Secretary to exer-
cise his authority under subparagraph (A) to determine a State’s
error rate for a fiscal year, the amount that would otherwise be pay-
able to such State under this part for quarters in such year shall be
reduced by the costs incurred by the Secretary in making (directly or
otherwise) such determination.

“t4) This subsection shall not apply with respect to Puerto Rico,
Guam, or the Virgin Islands.”’

(b) Section 403(a) of such Act is amended by striking out “In the
case of calendar quarters beginning after September 30, 1977, and
prior to April 1, 1978, the amount to be paid to each State (as deter-
mined under the preceding provisions of this subsection or section
1118, as the case may be) shall be increased in accordance with the
provisions of subsection (i) of this section.”.

(c) Section 403() of such Act is amended by striking out “If the
dollar error rate of aid furnished by a State’ and inserting in lieu
thereof “In the case of Puerto Rico, Guam, or the Virgin Islands, if
the dollar error rate of aid furnished by such State’. )

(dX1) The amendments made by subsections (a) and (b) shall
become efffective on October 1, 1982.

(2) The inapplicability of section 403() of the Social Security Act
to States other than Puerto Rico, Guam, and the Virgin Islands by
reason of the amendment made by subsection (c) shall be effective
with respect to six-month periods beginning after April 1983.

(e) The regulations currently in effect for fiscal year 1982 with re-
spect to erroneous payments made by States under a State plan ap-
proved under part A of title IV of the Social Security Act (45 CFR
205.42) shall remain in effect with respect to erroneous payments
made by States until new regulations reflecting the changes made
by subsection (a) are promulgated and placed in effect.

EXCLUSION FROM INCOME OF CERTAIN STATE PAYMENTS

SEc. 157. (a) The last sentence of section 403(a) of the Social Secu-
rity Act is amended by inserting before the period at the end thereof
the following: *, but any such amount, if determined to have been
paid by the State in recognition of the difference between the cur-
rent or anticipated needs of a family for a month based upon actual
income or other relevant circumstances for such month, and the
needs of such family for such month based upon income and other
relevant circumstances as retrospectively determined under section
402(a)X13XAXii), shall not be considered income within the meaning
of section 402(aX13) for the purpose of determining the amount of
aid in the succeeding months’.

(b) The amendment made by this section shall become effective on
October 1, 1982.
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EXTENSION OF TIME FOR STATES TO ESTABLISH A WORK INCENTIVE
DEMONSTRATION PROGRAM

Sec. 158. (a) Section 445(bX1) of the Social Security Act is amend-
ed by striking out “Not later than sixty days following the date of
the enactment of this section”’ and inserting in lieu thereof ‘“Not
later than June 30, 1984 "

(b) Section 445(bX1)B) of such Act is amended by inserting before
the semicolon at the end thereof the following: “, but subject to
waiver of such criteria as provided under section 1115

(c) The amendments made by this section shall become effective
on the date of the enactment of this Act.

EXCLUSION FROM INCOME

Sec. 159. Notwithstanding any other provision of law, payments
which are made, under a statutorily established State program, to
meet certain needs of children receiving aid under the State’s plan
approved under part A of title IV of the Social Security Act, if—

(1) the payments are made to such children by the State
agency administering such plan, but are made without Federal
financial participation (under section 403(a) of such Act or oth-
erwise), and

(2) the State program has been continuously in effect since
before January 1, 1979,

shall be excluded from the imcome of such children and their fami-
lies for purposes of section 402(aX17) of such Act, and for all the
other purposes of such part A and of such plan, effective on the date
of the enactment of this Act.

TECHNICAL AMENDMENTS TO SOCIAL SERVICES AND FOSTER CARE
PROVISIONS IN 1981 RECONCILIATION ACT

Sec. 160. (a) Section 1108(a) of the Social Security Act is amended

by adding at the end thereof after and below paragraph (3XF))
“Each jurisdiction specified in this subsection may use in its pro-
gram under title XX any sums available to it under this subsection
which are not needed to carry out the programs specified in this
subsection.”’

(b) Section 2003(b) of such Act is amended in the matter following
clause (2) by inserting “(other than Puerto Rico, Guam, the Virgin
Islands, and the Northern Mariana Islands)” after “the population
of all States”.

(c) The last sentence of section 1101(aX1) of such Act is amended
by striking out “American Samoa, the Northern Mariana Islands,
and the Trust Territory of the Pac%}ic Islands’ and inserting in lieu
thereof “Guam, and the Northern Mariana Islands’’

(d) Section 2353(r) of the Omnibus Budget Reconciliation Act of
1981 is amended to read as follows:

“(r) Section 471(a)(10) of such Act is amended to read as follows:

“(10) provides for the establishment or designation of a State
authority or authorities which shall be responsible for estab-
lishing and maintaining standards for foster family homes and
child care institutions which are reasonably in accord with rec-
ommended standards of national organizations concerned with
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standards for such institutions or homes, including standards
related to admission policies, safety, sanitation, and protection
of civil rights, and provides that the standards so established
shall be applied by the State to any foster family home or child
carlz institution receiving funds under this part or part B of this
title;.”’

(e) The amendments made by this section shall be effective as of

October 1, 1981.

DELAYED EFFECTIVE DATE IN CASES REQUIRING CONFORMING STATE
LEGISLATION

SEcC. 161. In the case of a State with respect to which the Secre-
tary of Health and Human Services has determined that State leg-
islation is required in order to conform the State plan approved
under part A of title IV of the Social Security Act to the require-
ments imposed by an amendment made by this subtitle, the State
plan shall not be regarded as failing to comply with the require-
ments of such part solely by reason of its failure to meet the require-
ments im ecf by such amendment prior to the end of the first ses-
sion of the State legislature which begins after October 1, 1982, or
which began prior to October 1, 1982, and remained in session for at
least twenty-five calendar days after such date. For purposes of the
preceding sentence, the term ‘‘session’’ means a regular, special,
budget, or other session of a State legislature.

Subtitle E—Child Support Enforcement

FEE FOR SERVICES TO NON-AFDC FAMILIES

dSEC. 171. (a) Section 454(6) of the Social Security Act is amend-
e —

(1) in clause (A), by inserting ‘“including, at the option of the
State, support collection services for the spouse (or former
spouse) with whom the absent parent’s child is living (but only
if a support obligation has been established with respect to such
spouse),”’ after ‘“with the State,”’;

(2) in clause (B), by striking out ‘services under the State
plan (other than collection of support)” and inserting in lieu
thereof ‘such services’: and

(3) by amending clause (C) to read as follows: ‘(C) any costs in
excess of the fee so imposed may be collected—

“(i) from the parent who owes the child or spousal sup-
port obligation involved, or

“(ii) at the option of the State, from the individual to
whom such services are made available, but only if such
State has in effect a procedure whereby all persons in such
State having authority to order child or spousal support are
informed that such costs are to be collected from the indi-
vidual to whom such services were made avatlable;”

(bX1) Section 454 of such Act is further amended—

(A) by adding “and’ after the semicolon at the end of para-
graph (18);

(B) by striking out paragraph (19); and
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(C) by redesignating paragraph (20) as paragraph (19).

(2) Section 2333(c) of the Omnibus Budget Reconciliation Act of
1981 is amended by striking out ‘Section 453(a) of such Act is
amended” and inserting in lieu thereof “Section 455(a) of such Act
is amended .

(3) Section 303(eX2XAXiiiXID) of the Social Security Act is amend-
ed by striking out ‘“454(20XBXi)” and inserting in lieu thereof
“454(19XBXV)’’

(c) The amendments made by this section shall be effective on and
after August 13, 1981.

ALLOTMENTS FROM PAY FOR CHILD AND SPOUSAL SUPPORT OWED BY
MEMBERS OF THE UNIFORMED SERVICES ON ACTIVE DUTY

SEc. 172.(a) Part D of title IV of the Social Security Act is amend-
ed by adding at the end thereof the following new section:

“ALLOTMENTS FROM PAY FOR CHILD AND SPOUSAL SUPPORT OWED BY
MEMBERS OF THE UNIFORMED SERVICES ON ACTIVE DUTY

“SEC. 465. (aX1) In any case in which child support payments or
child and spousal support payments are owed by a member of one of
the uniformed services (as defined in section 101(3) of title 37,
United States Code) on active duty, such member shall be required
to make allotments from his pay and allowances (under chapter 13
of title 37, United States Code) as payment of such support, when he
has failed to make periodic payments under a support order that
meets the criteria specified in section 303(bX1XA) of the Consumer
Credit Protection Act (15 U.S.C. 1673(bX1XA)) and the resulting de-
linquency in such payments is in a total amount equal to the sup-
port payable for two months or longer. Failure to make such pay-
ments shall be established by notice from an authorized person (as
defined in subsection (b)) to the designated official in the appropri-
ate uniformed service. Such notice (which shall in turn be given to
the affected member) shall also specify the person to whom the al-
lotment is to be payable. The amount of the allotment shall be the
amount necessary to comply with the order (which, if the order so
provides, may include arrearages as well as amounts for current
suﬁport), except that the amount of the allotment, together with any
other amounts withheld for support from the wages of the member,
as a percentage of his pay from the uniformed service, shall not
exceed the limits prescribed in sections 303 (b) and (c) of the Con-
sumer Credit Protection Act (15 U.S.C. 1673 (b) and (c)). An allot-
ment under this subsection shall be adjusted or discontinued upon
notice from the authorized person.

“(2) Notwithstanding the preceding prouvisions of this subsection,
no action shall be taken to require an allotment from the pay and
allowances of any member o{ one of the uniformed services under
such provisions (A) until such member has had a consultation with
a judge advocate of the service involved (as de[ined in section
801(13) of title 10, United States Code), or with a law specialist (as
defined in section 801(11) of such title) in the case of the Coast
Guard, or with a legal officer designated by the Secretary concerned
(as defined in section 101(5) of title 37, United States code) in any
other case, in person, to discuss the legal and other factors involved
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with respect to the member's support obligation and his failure to
make payments thereon, or (B) until 30 days have elapsed after the
notice described in the second sentence of paragraph (1) is given to
the affected member in any case where it has not been possible, de-
spite continuing good faith efforts, to arrange such a consultation.

“(b) For purposes of this section the term ‘authorized person’ with
respect to any member of the uniformed services means—

“l1) any agent or attorney of a State having in effect a plan
approved under this part who has the duty or authority under
such plan to seek to recover any amounts owed by such member
as child or child and spousal support (including, when author-
ized under the State plan, any official of a political subdivi-
sion); and

“t2) the court which has authority to issue an order against
such member for the support and maintenance of a child, or
any agent of such court.

“lc) The Secretary of Defense, in the case of the Army, Navy, Air
Force, and Marine Corps, and the Secretary concerned (as defined in
section 101(5) of title 37, United States Code) in the case of each of
the other uniformed services, shall each issue regulations applicable
to allotments to be made under this section, designating the offi-
cials to whom notice of failure to make support payments, or notice
to discontinue or adjust an allotment, should be given, prescribing
the form and content of the notice and specifying any other rules
necessary for such Secretary to implement this section.”.

(b) The amendment made by subsection (a) shall become effective
on October 1, 1982.

REIMBURSEMENT OF STATE AGENCY IN INITIAL MONTH OF
INELIGIBILITY FOR AFDC

SEc. 173. (a) Section 454(5) of the Social Security Act is amended
by inserting ‘“following the first month” after ‘for any month’.
(b) The amendment made by this section shall become effective on

October 1, 1982.

REDUCTION IN CERTAIN FEDERAL PAYMENTS TO STATES UNDER CHILD
SUPPORT ENFORCEMENT PROGRAM

SEc. 17}. (a) Section 455(a)1) of the Social Security Act is amend-
ed by striking out ‘75 percent’ and inserting in lieu thereof ‘70 per-
cent”.

(b) Section 455(c) of such Act is repealed.

(c) Section 458(a) of such Act is amended by striking out “15 per
centum’’ and inserting in lieu thereof ‘12 percent’.

(d) The amendment made by subsection (a) shall apply with re-
spect to quarters beginning on or after October 1, 1982. Subsection
(b) shall apply with respect to quarters beginning on or after October
1, 1983; and the amendment made by subsection (c) shall apply with
respect to amounts collected on or after October 1, 1983.



85

TECHNICAL AMENDMENTS TO CHILD SUPPORT ENFORCEMENT
PROVISIONS IN RECONCILIATION ACT

Sec. 175. (aX1) The first sentence of section 452(b) of the Social
Security Act is amended by striking out ‘“certify’”’ and all that fol-
lows and inserting in lieu thereof ‘‘certify to the Secretary of the
Treasury for collection pursuant to the provisions of section 6305 of
the Internal Revenue Code of 1954 the amount of any child support
obligation (including any support obligation with respect to the
parent who is living with the child and receiving aid under the
State plan approved under part A) which is assigned to such State
or is undertaken to be collected by such State pursuant to section
454(6).”

(2) Section 303(eX2)XAXi) of such Act is amended by striking out
“of this subsection” and inserting in lieu thereof “of paragraph
1)”.

(b) The amendments made by this section shall be effective as of
October 1, 1981.

DELAYED EFFECTIVE DATE IN CASES REQUIRING STATE LEGISLATION

Sec. 176. In the case of a State with respect to which the Secre-
tary of Health and Human Services has determined that State legis-
lation is required in order to conform the State plan approved under
part D of title IV of the Social Security Act to the requirements im-
posed by any amendment made by this subtitle, the State plan shall
not be regarded as failing to comply with the requirements of such
part solely by reason of its failure to meet the requirements imposed
by such amendment prior to the end of the first session of the State
legislature which begins after October 1, 1982, or which began prior
to October 1, 1982, and remained in session jfor at least twenty-five
calendar days after such date. For purposes of the preceding sen-
tence, the term ‘'session’’ means a regular, special, budget, or other
session of a State legislature.

Subtitle F—Supplemental Security Income

EFFECTIVE DATE OF APPLICATION; PRORATION OF INITIAL SSI BENEFIT
PAYMENT

SEc. 181. (a) Section 1611(c) of the Social Security Act is amended
by striking out paragraphs (2) and (3) and inserting in lieu thereof
the following new paragraphs:

“(2) The amount of such benefit for the month in which an appli-
cation for benefits becomes effective (or, if the Secretary so deter-
mines, for such month and. the following month) and for any inonth
immediately followizg a month of ineligibility for such benefits (or,
if the Secretary so determines, for such month and the following
month) shall—

“CfA) be determined on the basis of the income of the individu-
al and the eligible spouse, if any, of such individual and other
relevant circumstances in such month; and

“‘B) in the case of the month in which an application be-
comes effective or the first month following a period of ineligi-
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bility, if such application becomes effective, or eligibility is re-
stored, after the first day of such month, bear the same ratio to
the amount of the benefit which would have been payable to
such individual if such application had become effective, or eli-
gibility had been restored, on the first day of such month as the
number of days in such month including and following the ef-
fective date of such application or restoration of eligibility bears
to the total number of days in such month.
“(3) For purposes of this subsection, an application of an individ-
ual for benefits under this title shall be effective on the later of—
“CA) the date such application is filed, or
“(B) the date such individual first becomes eligible for such
benefits with respect to such application.’’.
(b) The amendment made by this section shall become effective on
October 1, 1982.

ROUNDING OF SSI ELIGIBILITY AND BENEFIT AMOUNTS

SEec. 1821. (a) Section 1617 of the Social Security Act is amended
to read as follows:

“COST-OF-LIVING ADJUSTMENTS IN BENEFITS

“SEC. 1617. (a) Whenever benefit amounts under title II are in-
creased by any percentage effective with any month as a result of a
determination made under section 215(i)—

“(1) each of the dollar amounts in effect for such month
under subsections (aX1XA), (a)2)XA), (b)1), and (bX2) of section
1611, and subsection (a)1)(A) of section 211 of Public Law 93-
66, as specified in such subsections or as previously increased
under this section, shall be increased by the amount (if any) by
which—

‘“YA) the amount which would have been in effect for
such month under such subsection but for the rounding of
such amount pursuant to paragraph (2), exceeds

‘“UB) the amount in effect for such month under such sub-
section; and

“(2) the amount obtained under paragraph (1) with respect to
each subsection shall be further increased by the same perceit-
age by which benefit amounts under title II are increased for
such month (and rounded, when not a multiple of $12, to the
next lower multiple of $12), effective with respect to benefits for
months after such month.

“b) The new dollar amounts to be in effect under section 1611 of
this title and under section 211 of Public Law 93-66 by reason of
this section shall be published in the Federal Register together
with, and at the same time as, the material required by section
215G X2XD) to be published therein by reason of the determination
involved.”.

(b) The amendment made by this section shall become effective on
October 1, 1982.
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COORDINATION OF SSI AND OASDI COST-OF-LIVING ADJUSTMENTS

SEc. 183. (a) Section 1611(c) of the Social Security Act (as amend-
ed by section 181 of this Act) is further amended—
(1) in paragraph (1) by striking out ‘paragraph (2)” and in-
serting in lieu thereof “paragraphs (2), (3), and (4)’:
(2) by redesignating paragraphs (3) and (4) as paragraphs (5)
and (6), respectively; and
(3) by inserting after paragraph (2) the following new para-

phs.

“(.%m For purposes of this subsection, an increase in the benefit
amount payable under title II (over the amount payable in the pre-
ceding month, or, at the election of the Secretary, the second preced-
ing month) to an individual receiving benefits under this title shall
be included in the income used to determine the benefit under this
title of such individual for any month which is-

‘“CA) the first month in which the benefit amount payable to
such individual under this title is increased pursuant to section
1617, or

‘“UB) at the election of the Secretary, the month immediately
following such month.

“t4(A) Notwithstanding paragraph (3), if the Secretary determines
that reliable information is currently available with respect to the
income and other circumstances of an individual for a month (in-
cluding information with respect to a class of which such individu-
al is a member and information with respect to scheduled cost-of-
living adjustments -under other benefit programs), the benefit
amount of such individual under this title for such month may be
determined on the basis of such information.

“UYB) The Secretary shall prescribe by regulation the circumstances
in which information with respect to an event may be taken into ac-
count pursuant to subparagraph (A) in determining benefit amounts
under this title.”’.

(b) The amendment made by subsection (a) shall become effective
October 1, 1982.

PHASEOUT OF HOLD HARMLESS PROTECTION

SEc. 184. (a) Section 401 of the Social Security Amendments of
1972 (Public Law 92-603) is amended by adding at the end thereof
the following new subsection:

“ld) In addition to the amount which a State must pay to the Sec-
retary for the fiscal year 1983 or the fiscal year 1984, as determined
under subsection (a), the State shall also pay, for the fiscal year
1983, 60 percent of the further amount that would be payable but
for the limit specified in subsection (a), and, for the fiscal year 1984,
80 percent of such further amount. For each fiscal year thereafter,
the limit prescribed in subsection (a) shall be inapplicable and a
State shall pay to the Secretary the full amount of any supplemen-
tary payments he makes on behalf of such State.’.

(b) The amendment made by subsection (a) shall become effective
on the date of the enactment of this Act.
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EXCLUSION FROM RESOURCES OF BURIAL PLOTS AND CERTAIN FUNDS
SET ASIDE FOR BURIAL EXPENSES

Sec. 185. (a) Section 1613(aX2) of the Social Security Act is
amended by inserting ‘“(A)” after ‘(2)”, by adding ‘“‘and’ after the
semicolon, and by adding at the end thereof the following new sub-
paragraph:

“U(B) the value of any burial space (subject to such limits as to
size or value as the Secretary may by regulation prescribe) held
for the purpose of providing a place for the burial of the indi-
vidual, his spouse, or any other member of his immediate
family;”.

(b) Section 1613 of such Act is further amended by adding at the
end thereof the following new subsection:

“FUNDS SET ASIDE FOR BURIAL EXPENSES

“tdX1) In determining the resources of an individual, there shall
be excluded an amount, not in excess of $1,500 each with respect to
such individual and his spouse (if any), that is separately identifi-
able and has been set aside to meet the burial and related expenses
of such individual or spouse if the inclusion of any portion of such
amount or amounts would cause the resources of such individual, or
of such individual and spouse, to exceed the limits specified in
paragraph (1) or (2) (whichever may be applicable) of section 1611(a).

“(2) The amount of $1,500, referred to in paragraph (1), with re-
spect to an individual shall be reduced by an amount equal to (A)
the total face value of all insurance policies on his life which are
owned by him or his spouse and the cash surrender value of which
has been excluded in determining the resources of such individual
or of such individual and his spouse, and (B) the total of any
amounts in an irrevocable trust (or other irrevocable arrangement)
available to meet the burial and related expenses of such indiviudal
or his spouse.

“C3) If the Secretary finds that any part of the amount excluded
under paragraph (1) was used for purposes other than those for
which it was set aside, he shall reduce any future benefits payable
to the eligible individual (or to such individual and his spouse) by
an amount equal to such part.

“t4) The Secretary may provide by regulations that whenever an
amount set aside to meet burial and related expenses is excluded
under paragraph (1) in determining the resources of an individual,
any interest earned or accrued on such amount (and left to accumu-
late), and any appreciation in the value of prepaid burial arrange-
ments for which such amount was set aside, shall also be excluded
(to such extent and subject to such conditions or limitations as such
regulations may prescribe) in determining the resources (and the
income) of such individual.”.

(c) The amendment made by this section shall take effect on the
first day of the second month after the month in which this Act is
enacted.
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MANDATORY PASSTHROUGH UNDER STATE SUPPLEMENTATION
PROVISIONS

Sec. 186. Section 1618 of the Social Security Act is amended by
adding at the end thereof the following new subsection:

“lc) Any State which satisfies the requirements of this section
solely by reason of subsection (b) for a particular month or months
in any 12-month period (described in such subsection) ending on or
after June 30, 1982, may elect, with respect to any month in any
subsequent 12-month period (so described), to apply subsection (aX})
as though the reference to December 1976 in such subsection were a
reference to the month of December which occurred in the 12-month
period immediately preceding such subsequent period."’.

TREATMENT OF UNNEGOTIATED CHECKS UNDER SUPPLEMENTAL
SECURITY INCOME PROGRAM.

Sec. 187. (a) Section 1631(i)2) of the Social Security Act (as added
by section 2343(a) of the Omnibus Budget Reconciliation Act of
1981) is amended by striking out “included in all checks payable to
individuals entitled to benefits under this title but” in the first sen-
tence and inserting in lieu thereof ‘“‘included in all such benefit
checks’’.

(b) The amendment made by subsection (a) shall become effective
October 1, 1982.

SuBTITLE G—UNEMPLOYMENT COMPENSATION

ROUNDING OF BENEFIT AMOUNTS

Sec. 191. (a) Section 204(a)(2) of the Federal-State Extended Un-
employment Compensation Act of 1970 is amended by striking out
“or” at the end of clause (B), and by inserting before the period at
the end thereof the following: ", or (D) paid to an individual with
respect to a week of unemployment to the extent that such amount
exceeds the amount of such compensation which would be paid to
such individual if such State had a benefit structure which pro-
vided that the amount of compensation otherwise payable to any in-
dividual for any week shall be rounded (if not a full dollar amount)
to the nearest lower full dollar amount”,

(bX1) Except as provided in paragraph (2), the amendments made
by this section shall apply in the case of compensation paid to indi-
ll)%l:’als during eligibility periods beginning on or after October 1,

2) In the case of a State with respect to which the Secretary of
Labor has determined that State legislation is required in order to
provide for rounding down of unemployment compensation
amounts, the amendment made by this section shall apply in the
case of compensation paid to individuals during eligibility periods
which begin on or after October 1, 1983, and after the end of the
first session of the State legislature which begins after the date of
the enactment of this Act, or which began prior to the date of the
énactment of this Act and remained in session for at least twenty-
five calendar days after such date of enactment. For purposes of the
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preceding sentence, the term ‘session’’ means a regular, special,
budget, or other session of a State legislature.

USE OF CERTAIN AMOUNTS TRANSFERRED TO STATE
UNEMPLOYMENT FUNDS

SEc. 192. (a) Paragraph (2) of section 903(c) of the Social Security
Act is amended—

(1) by striking out “twenty-four” each place it appears and in-
serting in lieu thereof ‘thirty-four’: and

(2) by striking out “twenty- fourth "’ in the second sentence and
inserting in lieu thereof “thirty-fourth”.

(b) Subsection (c) of section 903 of such Act is amended by adding
at the end thereof the following new paragraph:

“(3NA) If—

“(i) amounts transferred to the account of a State pursuant to
subsections (a) and (b) of this section were used in payment of
unemployment benefits to individuals; and

“tii) the Governor of such State submits a request to the Sec-
retar}yz of Labor that such amounts be restored under this para-
grapn,

then the amounts described in clause (i) shall be restored to the
status of funds transferred under subsections (a) and (b) of this sec-
tion which have not been used by eliminating any charge against
amounts so transferred for the use of such amounts in the payment
of unemployment benefits.

“(B) Subparagraph (A) shall apply only to the extent that the
amounts descrzg d in clause (i) ofpsuch subparagraph do not exceed
the amount then in the State's account.

“CC) Subparagraph (A) shall not apply if the State has a balance
of advances made to its account under title XII of this Act.

“UD) If the Secretary of Labor determines that the requirements of
this faragraph are met with respect to any request, the Secretary
shall notify the Governor of the State that such requirements are
met with respect to such request and the amount restored under this
paragraph §uch restoration shall be as of the first day of the ﬁrst
month ollowmg the month in which the notification is made."”

TREATMENT OF CERTAIN EMPLOYEES OF INSTITUTIONS
OF HIGHER EDUCATION

Sec. 193. (a) Clause (ii) of section 3304(a)(6)(A) of the Internal
Revenue Code of 1954 (relating to requirements for approval of State
unemployment compensation laws) is amended to read as follows:

“ii) with respect to services in any other capacity for an
ecllucational institution to which section 3309(a)(1) ap-
plies—

“(I) compensation payable on the basis of such serv-
ices may be denied to any individual for any week
which commences during a period between 2 successive
academic years or terms zfp such individual performs
such services in the first of such academic years or
terms and there is a reasonable assurance that such in-
dividual will perform such services in the second of
such academic years or terms, except that
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“‘7) if compensation is denied to any individual for
any week under subclause (I) and such individual was
not offered an opportunity to perform such services for
the educational institution for the second of such aca-
demic years or terms, such individual shall be entitled
to a retroactive payment of the compensation for each
week for which the individual filed a timely claim for
compensation and for which compensation was dented
solely by reason of subclause (1),

(b)(1) The amendment made by subsection (a) shall apply to weeks
of unemployment beginning after the date of the enactment of this
Act.

(2) The amendment made by subsection (a), insofar as it requires
retroactive payments of compensation to employees of educational
institutions other than institutions of higher education (as defined
in section 3304(f) of the Internal Revenue Code of 1954), shall not be
a requirement for any State law before January 1, 1984.

SHORT-TIME COMPENSATION

SEec. 194. (a) It is the purpose of this section to assist States which
provide partial unemployment benefits to individuals whose work-
weeks are reduced pursuant to an employer plan under which such
reductions are madg in lieu of temporary layoffs.

(bX1) The Secretary of Labor (hereinafter in this section referred
to as the ‘“Secretary’) shall develop model legislative language
which may be used by States in developing and enacting short-time
compensation programs, and shall provide technical assistance to
States to assist in developing, enacting, and implementing such
short-time compensation program.

(2) The Secretary shallp conduct a study or studies for purposes of
evaluating the operation, costs, effect on the State insured rate of
unemployment, and other effects of State short-time compensation
programs developed pursuant to this section.

(3) This section shall be a three-year experimental provision, and
the provisions of this section regarding guidelines shall terminate 3
years following the date of the enactment of this Act.

(4) States are encouraged to experiment in carrying out the pur-
pose and intent of this section. However, to assure minimum uni-
formity, States are encouraged to consider requiring the provisions
contained in subsections (c) and (d).

(c) For purposes of this section, the term “short-time compensation
program’’ means a program under which—

(1) individuals whose workweeks have been reduced pursuant
to a qualified employer plan by at least 10 per centum will be
eligible for unemployment compensation;

(2) the amount of unemployment compensation payable to any
such individual shall be a pro rata portion of the unemploy-
ment compensation which would be payable to the individual if
the individual were totally unemployed;

(3) eligible employees may be eligible for short-time compensa-
tion or regular unemployment compensation, as needed; except
that no employee shall be eligible for more than the maximum
entitlement during any benefgi; year to which he or she would
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have been entitled for total unemployment, and no employee
shall be eligible for short-time compensation for more than
twenty-six weeks in any twelve-month period; and

(4) eligible employees will not be expected to meet the avail-
ability for work or work search test requirements while collect-
ing short-time compensation benefits, but shall be available for
their normal workweek.

(d) For purposes of subsection (c), the term ‘“qualified employer
plan’ means a plan of an employer or of an employers’ association
which association is party to a collective bargaining agreement
(hereinafter referred to as ‘employers’ association’’) under which
there is a reduction in the number of hours worked by employees
rather than temporary layoffs if—

(1) the employer's or employers’ association’s short-time com-
pensation plan is approved by the State agency;

(2) the employer or employers’ association certifies to the State
agency that the aggregate reduction in work hours pursuant to
such plan is in lieu of temporary layoffs which would have af-
fected at least 10 per centum of the employees in the unit or
units to which the plan would apply and which would have re-
sulted in an equivalent reduction of work hours;

(3) during the previous four months the work force in the af-
fected unit or units has not been reduced by temporary layoffs
of more than 10 per centum;

(4) the employer continues to provide health benefits, and re-
tirement benefits under defined benefit pension plans (as de-
fined in section 3(35) of the Employee Retirement Income Secu-
rity Act of 197}, to employees whose workweek is reduced under
such plan as though their workweek had not been reduced; and

(9) in the case of employees represented by an exclusive bar-
gclzining representative, that representative has consented to the
plan.

The State agency shall review at least annually any qualified em-
ployer plan put into effect to assure that it continues to meet the
requirements of this subsection and of any applicable State law.

(e) Short-time compensation shall be charged in a manner consist-
ent with the State law.

(f) For purposes of this section, the term “State’ includes the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, and the
Virgin Islands.

(gX1) The Secretary shall conduct a study or studies of State
short-time compensation programs consulting with employee and
employer representatives in developing criteria and guidelines to
measure the following factors:

(A) the impact of the program upon the unemployment trust
fund, and a comparison with the estimated impact on the fund
of layoffs which would have occurred but for the existence of
the program;

(B) the extent to which the program has protected and pre-
served the jobs of workers, with special emphasis on newly
hired employees, minorities, and women;

(C) the extent to which layoffs occur in the unit subsequent to
initiation of the program and the impact of the program upon
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the entitlement to unemployment compensation of the employ-
ees;

(D) where feasible, the effect of varying methods of adminis-
tration;

(E) the effect of short-time compensation on employers’ State
unemployment tax rates, including both users and nonusers of
short-time compensation, on a State-by-State basts;

(F) the effect of various State laws and practices under those
laws on the retirement and health benefits of employees who
are on short-time compensation programs;

(G) a comparison of costs and benefits to employees, employ-
ers, and communities from use of short-time compensation and
layoffs;

(H) the cost of administration of the short-time compensation
program, and

(1) such other factors as may be appropriate.

J) Not later than October 1, 1985, the Secretary shall submit to
the Congress and to the President a final report on the implementa-
tion of this section. Such report shall contain an evaluation cf
short-time compensation programs and shall contain such recom-
mendations as the Secretary deems advisable, including recommen-
dations as to necessary changes in the statistical practices of the De-
partment of Labor.

TITLE II—REVENUE MEASURES
Subtitle A—Provisions Relating to Individuals

SEC. 201. ALTERNATIVE MINIMUM TAX ON TAXPAYERS OTHER THAN COR-
PORATIONS.

(a) IN GENERAL.—Section 55 (relating to alternative minimum tax
{or taxpayers other than corporations) is amended to read as fol-
ows:

“SEC. 55. ALTERNATIVE MINIMUM TAX FOR TAXPAYERS OTHER THAN COR-
PORATIONS.

“la) Tax IMpPoseD.—In the case of a taxpayer other than a corpo-
ration, there is imposed (in addition to any other tax imposed by
this subtitle) a tax equal to the excess (if any) of—

“(1) an amount equal to 20 percent of so much of the alterna-
tive minimum taxable income as exceeds the exemption amount,
over

“C2) the regular tax for the taxable year.

“(b) ALTERNATIVE MINIMUM TAXABLE INCOME.—For purposes of
this title, the term ‘alternative minimum taxable income’ means the
adjusted gross income (determined without regard to the deduction
allowed by section 172) of the taxpayer for the taxable year—

“(1) reduced by the sum of—

“CfA) the alternative tax net operating loss deduction, plus

“(B) the alternative tax itemized deductions, plus

;(C) any amount included in income under section 667,
an

“U2) increased by the amount of items of tax preference.
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“lc) CREDITS.—

“(1) IN GENERAL.—For purposes of determining any credit al-
lowable under subpart A of part IV of this subchapter (other
than the foreign tax credit allowed under section 33(a))—

“CA) the tax imposed by this section shall not be treated
as a tax imposed by this chapter, and

‘“UB) the amount of the foreign tax credit allowed by sec-
tion 33(a) shall be determined without regard to this sec-
tion.

“C2) FOREIGN TAX CREDIT ALLOWED AGAINST ALTERNATIVE
MINIMUM TAX.—

‘“CA) DETERMINATION OF FOREIGN TAX CREDIT.—The total
amount of the foreign tax credit which can be taken
against the tax imposed by subsection (a) shall be deter-
mined under subpart A of part III of subchapter N (section
901 and following).

“(B) INCREASE IN AMOUNT OF FOREIGN TAXES TAKEN INTO
ACCOUNT.—For purposes of the determination provided by
subparagraph (A), the amount of the taxes paid or accrued
to foreign countries or possessions of the United States
during the taxable year shall be increased by an amount
equal to the lesser of—

“li) the foreign tax credit allowable under section
33(a) in computing the regular tax for the taxable year,
or

“tii) the tax imposed by subsection (a).

‘“C) SECTION 904(a) LIMITATION.—For purposes of the de-
termination provided by subparagraph (A), the limitation
of section 904(a) shall be an amount equal to the same pro-
portion of the sum of the tax imposed by subsection (a)
against which such credit is taken and the regular tax as—

‘“Ui) the taxpayer’s alternative minimum taxable
income from sources without the United States (but not
in excess of the taxpayer’s entire alternative minimum
taxable income), bears to

“(ii) his entire alternative minimum taxable income.

For such purpose, the amount of the limitation of section
904(a) shall not exceed the tax imposed by subsection (a).

‘YD) DEFINITION OF ALTERNATIVE MINIMUM TAXABLE
INCOME FROM SOURCES WITHOUT THE UNITED STATES.—For
purposes of subparagraph (C), the term ‘alternative mini-
mum taxable income from sources without the United
States’ means adjusted gross income from sources without
the United States, adjusted as provided in paragraphs (1)
and (2) of subsection (b) (taking into account in such ad-
justment only items described in such paragraphs which
are properly attributable to items of gross income from
sources without the United States).

‘YE) SPECIAL RULE FOR APPLYING SECTION 904(c).—In de
termining the amount of foreign taxes paid or accrued
during the taxable year which may be deemed to be paid or
accrued in a preceding or succeeding taxable year under
section 904(c)—
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“i) the limitation of section 904(a) shall be increased
by the amount of the limitation determined under sub-
paragraph (C), and

“ai) any increase under subparagraph (B) shall be
taken into account.

“(3) CARRYOVER AND CARRYBACK OF CERTAIN CREDITS.—

‘“YA) IN GENERAL.—In the case of any taxable year in
which a tax is imposed by this section, for purposes of de-
termining the amount of any carryback or carryover of any
applicable credit to any other taxable year, the amount c;f
tfe applicable credit limitation for such taxable year shall
be deemed to be—

“60) the amount of the applicable credit allowable for
such taxable year (determined without regard to this
paragraph), reduced (but not below zero) by

“Git) the amount of the tax imposed by this section
for the taxable year, reduced by—

“0) the amount of the credit allowable under
section 33(a), and

“dI) the amount of such tax taken into account
under this clause with respect to any applicable
credit having a lower number or letter designation.

‘“UB) APPLICABLE CREDITS, Erc.—For purposes of this
paragraph—

“ti) APPLICABLE CREDIT.—The term ‘applicable
credit’ means any credit allowable under section 38, 40,
44B, 44C, 44E, or 44F.

“ltii) APPLICABLE CREDIT LIMITATION.—The term ‘ap-
Plicable credit limitation’ means, with respect to any
applicable credit, the limitation under section 46(aX3),
d3(a), 44CXS), 44EeX]), 44F(gkl), or 50A(aX2), which-
ever Is appropriate.

““d) ALTERNATIVE TAx NET OPERATING Loss DepuctioN DE-
FINED.—For purposes of this section—

“(1) IN GENERAL.—The term ‘alternative tax net operating
loss deduction’ means the net operating loss deduction allow-
able for the taxable year under section 172, except that in deter-
mining the amount of such deduction—

“fA) in the case of taxable years beginning after Decem-
ber 31, 1982, section 172(b)2) shall be applied by substitut-
ing ‘alternative minimum taxable income’ for ‘taxable
income’ each place it appears, and

“(B) the net operating loss (within the meaning of section
172(c) for any loss year shall be adjusted as provided in
paragraph (2).

“(2) ADJUSTMENTS TO NET OPERATING LOSS COMPUTATION.—

“CA) PosTt-1982 LOSS YEARS.—In the case of a loss year be-
ginning after December 31, 1982, the net operating loss for
such year under section 172(c) shall—

“(i) be reduced by the amount of the items of tax
preference arising in such year which are taken into ac-
count in computing the net operating loss, and

“lit) be computed by taking into account only item-
ized deductions which are alternative tax itemized de-

97-588 0 - 82 - 7
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ductions for the taxable year and which are otherwise
described in section 172(c).

“(B) PRE-1983 YEARS.—In the case of loss years beginning
before January 1, 1983, the amount of the net operating loss
which may be carried over to taxable years beginning after
December 31, 1982, for purposes of subparagraph (A), shall
be equal to the amount which may be carried from the loss
year to the first taxable year of the taxpayer beginning after
December 31, 1982.

‘“le} ALTERNATIVE TAax ITEMIZED DEDUCTIONS.—For purposes of
this section—

“(1) IN GENERAL.—The term ‘alternative tax itemized deduc-
tions’ means an amount equal to the sum of any amount allow-
able as a deduction for the taxable year (other than a deduction
allowable in computing adjusted gross income) under—

“CA) section 165(a) for losses described in subsection (cX3)
or (d) of section 169,

‘“B) section 170 (relating to charitable deductions),

“(C) section 213 (relating to medical deductions),

‘YD) this chapter for qualified interest, or

‘“CE) section 691(c) (relating to deduction for estate tax).

‘“9) AMOUNTS WHICH MAY BE CARRIED OVER.—No amount
shall be taken into account under paragraph (1) to the extent
such amount may be carried to another taxable year for pur-
poses of the regular tax.

‘““9) QUALIFIED INTEREST.—The term ‘qualified interest’
means the sum of—

“CA) any qualified housing interest, and

‘““‘B) any amount allowed as a deduction for interest
(other than qualified housing interest) to the extent such
amount does not exceed the qualified net investment
income of the taxpayer for the taxable year.

“(4) QUALIFIED HOUSING INTEREST.—

‘““A) IN GENERAL.—The term ‘qualified housing interest’
means interest which is paid or accrued during the taxable
year on indebtedness which is incurred in acquiring, con-
st;;uc’tling, or substantially rehabilitating any property
which—

“(i) is the principal residence (within the meaning of
section 1034) of the taxpayer at the time such interest
accrues or is paid, or

“(it) is a qualified dwelling used by the taxpayer (or
any member of his family within the meaning of sec-
tion 267(cX4)) during the taxable year.

‘“B) QUALIFIED DWELLING.—The term ‘qualified dwell-
ing’ means any—

“l4) house,

“tii) apartment,

“tiii) condominium, or

“liv) mobile home not used on a transient basis
(within the meaning of section 7701(a)X19XCXv)),

ir’:cluding all structures or other property appurtenant
thereto.
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‘“C) SPECIAL RULE FOR INDEBTEDNESS INCURRED BEFORE
JULY 1, 1982.—The term ‘qualified housing interest’ in-
cludes interest paid or accrued on indebtedness which—

;(i) was incurred by the taxpayer before July 1, 1982,
an
‘“Uii) is secured by property which, at the time such
indebtedness was incurred, was—
“I) the principal residence (within the meaning
of section 1034) of the taxpayer, or
“7) a qualified dwelhpng used by the taxpayer
(or any member of his family (within the meaning
of section 267(cX{)).

‘“e5) QUALIFIED NET INVESTMENT INCOME.—For purposes of
this subsection—

‘“YA) IN GENERAL.—The term ‘qualified net investment
income’ means the excess of—

“6i) qualified investment income, over
“6ii) qualified investment expenses.

‘“Y‘B) QUALIFIED INVESTMENT INCOME.—The term ‘quali-
fied investment income’ means the sum of—

“li) investment income (within the meaning of sec-
tion 163(dX3XB) other than clause (it) thereof),

“(ii) any net capital gain attributable to the disposi-
tion of property held for investment, and

“iit) the amount of items of tax preference described
in paragraph (1) of section 57(a).

“lC) QUALIFIED INVESTMENT EXPENSES.—The term ‘quali-
fied investment expenses’ means the deductions directly
connected with the production of qualified investment
income to the extent that—

“6i) such deductions are allowable in computing ad-
Justed gross income, and
“ii) such deductions are not items of tax preference.

‘“{6) SPECIAL RULES FOR ESTATES AND TRUSTS.—

“CfA) IN GENERAL.—In the case of an estate or trust, the
alternative tax itemized deductions for any taxable year in-
cludes the deductions allowable under sections 642(c),
651(a), and 661(a).

“(B) DETERMINATION OF ADJUSTED GROSS INCOME.—The
adjusted gross income of an estate or trust shall be comput-
ed in the same manner as in the case of an individual,
except that the deductions for costs paid or incurred in con-
nection with the administration of the estate or trust shall
be treated as allowable in arriving at adjusted gross
income.

‘“U7) LIMITATION ON MEDICAL DEDUCTION.—In applying sub-
paragraph (C) of paragraph (1), the amount allowable as a de-
duction under section 213 shall be determined by substituting
‘10 percent’ for ‘5 percent’ in section 213(a).

“(8) TREATMENT OF INTERESTS IN LIMITED PARTNERSHIPS AND
SUBCHAPTER S CORPORATIONS.—

“CfA) CERTAIN INTEREST TREATED AS NOT ALLOWABLE IN
COMPUTING ADJUSTED GROSS INCOME.—Any amount allow-
able as a deduction for interest on indebtedness incurred or
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continued to purchase or carry a limited business interest
shall be treated as not allowable in computing adjusted
gross income.

‘‘B) INCOME TREATED AS QUALIFIED INVESTMENT
INCOME.—Any income derived from a limited business in-
terest shall be treated as qualified investment income.

“eC) LimiteEp BUSINESS INTEREST.—The term ‘limited
business interest’ means an interest—

“l) as a limited partner in a partnership, or
“it) as a shareholder in an electing small business
corporation (as defined in section 1371(b)) if the taxpay-
er does not actively participate in the management of
such corporation.
“lf) OTHER DEFINITIONS.—For purposes of this section—

“‘17 ExEmMPTION AMOUNT.—The term ‘exemption amount’
means—

“CA) $40,000 in the case of—

“ti) a joint return, or
“(ii) a surviving spouse (as defined in section 2(a)),

“(B) $30,000 in the case of an individual who—

“6i) is not a married individual (as defined in section
143), and
“ii) is not a surviving spouse (as so defined), and

“CC) $20,000 in the case of—

“ti) a married individual (as so defined) who files a
separate return, or
“lii) an estate or trust.

“C2) REGULAR TAX.—The term ‘regular tax’ means the taxes
imposed by this chapter for the taxable year (computed without
regard to this section and without regard to the taxes imposed
by sections ?2(m)5)XB), 72(q), 402(e), 408(f), 409(c), and 667(b)) re-
duced by the sum of the credits allowable under subpart A of
part IV of this subchapter (other than under sections 31, 39,
and 43). For purposes of this paragraph, the amount of the cred-
its allowable under such subpart shall be determined without
regard to this section.”

(b) ITEMs oF TaAx PREFERENCE.—

(1) IN GENERAL.—Subsection (a) of section 57 (relating to
items of tax preference) is amended—

(A) by striking out paragraph (1) and inserting in lieu
thereof the following new paragraph:

‘““1) EXCLUSION OF INTEREST AND DIVIDENDS.—Any amount
excluded from gross income for the taxable year under section
116 or 128.”,

(B) by striking out paragraphs (5) and (6) and inserting in
lieu thereof the following new paragraphs:

“5) MINING EXPLORATION AND DEVELOPMENT cOSTS.— With
respect to each mine or other natural deposit (other than an oil
or gas well) of the taxpayer, an amount equal to the excess of—

‘“YA) the amount allowable as a deduction under section
616(a) or 617, over

‘“B) the amount which would have been allowable if the
expenditures had been capitalized and amortized ratably



99

over the 10-year period beginning with the taxable year in
which such expenditures were made.

“(6) CIRCULATION AND RESEARCH AND EXPERIMENTAL EXPEND-
ITURES.—An amount equal to the excess of—

“CtA) the amount allowable as a deduction under section
173 or 174(a) for the taxable year, over

“UB) the amount which would have been allowable for
the taxable year if the circulation expenditures described in
section 173 or the research and experimental expenditures
described in section 174 had been capitalized and amor-
tized ratably over the 10-year period beginning with the
taxable year in which such expenditures were made.’”’, and

(C) by striking out paragraph (10) and inserting in lieu
thereof the following:

- “l10) INCENTIVE STOCK OPTIONS.— With respect to the transfer
of a share of stock pursuant to the exercise of an incentive stock
option (as defined in section 422A), the amount by which the
fair market value of the share at the time of exercise exceeds
the option price.”’

(2) CONFORMING AMENDMENTS.—

(A) The next to last sentence of section 57(a) is amended
by striking out ‘“(3), (11), and (12)” and inserting in lieu
thereof (1), (3), (5), (6), (11), and (12XA)".

(B) Section 57(a) is amended by striking out the last sen-
tence.

(¢) OPTIONAL 10-YEAR WRITEOFF oF CERTAIN Tax PREFER-
ENCES—

(1) Section 58 (relating to rules for application of minimum
tax) is amended by adding at the end thereof the following new
subsection:

“tt) OpriOoNAL 10-YEAR WRITEOFF OF CERTAIN TAx PREFER-
ENCES.—

“(1) IN GENERAL.—For purposes of this title, in the case of an
individual, any qualified expenditure to which an election
under this paragraph applies shall be allowed as a deduction
ratably over the 10-year period beginning with the taxable year
in which such expenditure was made.

“(2) QUALIFIED EXPENDITURE.—For purposes of this subsec-
tion, the term ‘qualified expenditure’ means any amount which,
but for an election under this subsection, would have been al-
lowable as a deduction for the taxable year in which paid or
incurred under—

“CA) section 173 (relating to circulation expenditures),

“UB) section 174(a) (relating to research and experimental
expenditures),

“(C) section 263(c) (relating to intangible drilling and de-
velopment expenditures),

“UD) section 616(a) (relating to development expenditures),
or

“CE) section 617 (relating to deduction of certain mining
exploration expenditures).

“(3) OTHER SECTIONS NOT APPLICABLE.—Except as provided in
this subsection, no deduction shall be allowed under any other
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section for any qualified expenditure to which an election under
this subsection applies.

“U4) SPECIAL ELECTION FOR INTANGIBLE DRILLING AND DEVEL-
OPMENT COSTS NOT ALLOCABLE TO INTEREST AS LIMITED PART-
NER.—

“CA) IN GENERAL.—In the case of any nonlimited partner-
ship intangible drilling costs to which an election under
this paragraph applies—

“li) the applicable percentage of such costs (adjusted
as provided in section 48(q)) shall be allowed as a de-
duction for the taxable year in which paid or incurred
and for each of the 4 succeeding taxable years, and

“Gi) such costs shall be treated, for purposes of deter-
mining the amount of the credit allowable under sec-
tion 38 for the taxable year in which paid or incurred,
as qualified investment (within the meaning of subsec-
tions (c) and (d) of section 46) with respect to property
placed in service during such year.

“(B) APPLICABLE PERCENTAGE.—For purposes of subpara-
graph (A), the term ‘applicable percentage’ means the per-
centage determined in accordance with the following table:

Applicable

“Taxable Year: percentage:
Lottt sttt s s eaa e e e et e e et esab s s st e s R e e Rt s a s s bbssRbeenteenbasastennne 15

et e e st e sttt s ae et b e b e ar e bt e e et e s Rt sae e st e s reae et esat e bessresaesaeneas 29
TR 21

Gttt e et et et te s et e ae s na et et e s ar o sat e sbee sbe et e st s sbeseRbe e nteeabesraesaes 21

Gttt et ees e s e e e b s e b e s ae b s et e ae s e bt s s b e aree R e s bt s sbeseatasabesebeesananreses 21

‘YC) NONLIMITED PARTNERSHIP INTANGIBLE DRILLING
costs.—For purposes of this paragraph, the term ‘nonlimit-
ed partnership intangible drilling costs’ means any quali-
fied expenditure described in paragraph (2XC) of an indi-
vidual which is not allocable to such individual'’s interest
as a limited partner in a limited partnership.

‘“(5) ELECTION.—

“CfA) IN GENERAL.—An election may be made under this
subsection with respect to any qualified expenditure.

‘U‘B) REVOCABLE ONLY WITH CONSENT.—An election under
this subsection with respect to any qualified expenditure
may be revoked only withp:he consent of the Secretary.

“CC) TIME AND MANNER.—An election under this subsec-
tion shall be made at such time and in such manner as the
Secretary shall by regulations prescribe.

“CD) PARTNERS.—In the case of a partnership, any elec
tion under this subsection shall be made separately by each
partner with respect to the partner’s allocable share of any

ualified expendgture.
“6) DISPOSITIONS.—

“CA) OIL, GAS, AND GEOTHERMAL PROPERTY.—In the case
of any disposition of any oil, gas, or geothermal property to
which section 125} applies (determined without regard to
this section)— _

‘i) any deduction under paragraph (1) or (4XA) with
respect to costs which are allocable to such property



101

shall, for purposes of section 1254, be treated as a de-
duction allowable under section 263(c), and

“it) in the case of any credit allowable under section
38 by reason of paragraph (4XB) which is allocable to
such property, such disposition shall, for purposes of
section 47, be treated as a disposition of section 38 re-
covery property which is not 3-year property.

“‘B) APPLICATION OF SECTION 617(d).—In the case of any
disposition of mining property to which section 617(d) ap-
plies (determined without regard to this subsection), any
amount allowable as a deduction under paragraph (1)
which is allocable to such property shall, for purposes of
section 617(d), be treated as a deduction allowable under
section 617(a).

‘“7) AMOUNTS TO WHICH ELECTION APPLY NOT TREATED AS TAX
PREFERENCE.—Any qualified expenditure to which an election
under paragraph (1) or (4) applies shall not be treated as an
item of tax preference under section 57(a).”

(2) Subsection (a) of section 1016 (relating to adjustments to
basis) is amended by striking out ‘“and’ at the end of para-
graph (23), by striking out the period at the end of paragraph
(24) and inserting in lieu thereof ‘, and’, and by adding at the
end thereof the following new paragraph:

“25) for amounts allowed as deductions under section 58(i)
(relating to optional 10-year writeoff of certain tax preferences).”

(c) CONFORMING AMENDMENTS.—
d(I) Section 56 (relating to corporate minimum tax) is amend-
e —

(A) by striking out ‘“person’’ each place it appears and in-
serting in lieu thereof ‘corporation’,

(B) by striking out ‘“‘one-half (or in the case of a corpora-
tion, an amount equal to)”’ in subsection (c),

(C) by striking out ‘“‘sections ?2(mX5XB), 402(e), 408(f), 531,
and 541’ in subsection (c) and inserting in lieu thereof ‘sec-
tions 531 and 541"

(D) by striking out “31, 39, 43, and 44G"’ in subsection (c)
and inserting in lieu thereof ‘39 and 44G’, and

(E) by striking out the section heading and inserting in
lieu thereof the following:

“SEC. 56. CORPORATE MINIMUM TAX.”

(2) The table of sections for part IV of subchapter A of chap-
ter 1 is amended by striking out the item relating to section 56

and inserting in lieu thereof the following:
“Sec. 56. Corporate minimum tax.”

(3) Section 58 (relating to rules for application of minimum

taxes) is amended—

(A) by striking out subsection (a),

(B) by striking out subsection (c) and inserting in lieu

thereof the following:

. (c) EstaTes AND TrusTS.—In the case of an estate or trust, the
tlems of tax preference for any taxable year shall be apportioned be-
lween the estate or trust and the beneficiaries in accordance with
regulations prescribed by the Secretary.”, and

6
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(C) in subsection (g)—

(i) by striking out ‘‘paragraphs (6) and” in paragraph
(1) and inserting in lieu thereof “paragraph’, and

(it) by striking out so much of paragraph (2) as pre-
cedes the last two sentences thereof and inserting in
lieu thereof the following:

“42) CAPITAL GAINS.—For purposes of section 56, the items of
tax preference set forth in section 57(aX9) which are attributable
to sources within any foreign country or possession of the
United States shall not be taken into account if preferential
treatment is not accorded gain from the sale or exchange of cap-
ital assets (or property treated as capital assets).’’

(4) Section 5(a)}) is amended by striking out “sections 55 and
56" and inserting in lieu thereof “section 55”.

(5) Section 511(dX2) is amended by striking out “and section
56 (as the case may be)’.

(6) Subparagraph (A) of section 897(a)2) (relating to 20-per-
cent minimum tax on nonresident alien individuals) is amend-
ed to read as follows:

‘““fA) IN GENERAL.—In the case of any nonresident alien
individual, the amount determined under section 55(a)1)
for the taxable year shall not be less than 20 percent of the
lesser of—

“Gi) the individual’s alternative minimum taxable
income (as defined in section 55(b)) for the taxable year,
or

“(ii) the individual's net United States real property
gain for the taxable year.”

(7) Sections 6015(d)(1), 6362(bX2XA), and 6654(gX1) are each
amended by striking out ‘“or 56"’

(8XA) Sections 46(aX}), 53(a), and 901(a) are each amended by
striking out ‘(relating to minimum tax for tax preferences)”
and inserting in lieu thereof ‘(relating to corporate minimum
tax)”.

(B) Subparagraph (A) of section 936(a)3) is amended by strik-
ing out ‘‘(relating to minimum tax)’’ and inserting in lieu there-
of ‘(relating to corporate minimum tax)’.

(9XA) Section 173 (relating to circulation expenditures) is
amended—

(i) by striking out “Notwithstanding section 263" and in-
serting in lieu thereof

‘“la) GENERAL RULE.—Notwithstanding section 263", and

(ii) by adding at the end thereof the following new sub-
section:

“(b) CROSS REFERENCE.—

“For election of 10-year amortization of expenditures allowable as a
deduction under subsection (a), see section 58(i).”

(B) Subsection (e) of section 174 (relating to research and ex-
perimental expenditures) is amended— '
(i) by striking out “For adjustments” and inserting in
lieu thereof

“(1) For adjustments”,
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(it) by adding at the end thereof the following new para-
graph:

“(2) For election of 10-year amortization of expenditures allowable as
a deduction under subsection (a), see section 58(i).”, and

(iii) by striking out “Cross REFERENCE’ and inserting in
lieu thereof “Cross REFERENCES'’. .
(C) Section 616 (relating to development expenditures) is
amended by adding at the end thereof the following new subsec-
tion:
‘““d) CROSS REFERENCE.—

“For election of 10-year amortization of expenditures allowable as a
deduction under subsection (a), see section 58(i)."”

(D) Section 617 (relating to deduction of certain mining explo-
ration expenditures) is amended by adding at the end thereof
the following new subsection:

‘) CROSS REFERENCE.—

“For election of 10-year amortization of expenditures allowable as a
deduction under this section, see section 58(i).”

(10) Subsection (a) of section 7701 (relating to definitions) is
amer’zzded by adding at the end thereof the following new para-
graph:

“(38) JoINT RETURN.—The term ‘joint return’ means a single
return made jointly under section 6013 by a husband and wife.”

(d) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by this section shall
apply to taxable years beginning after December 31, 1982.

(2) SPECIAL RULE FOR PRE-1983 SECTION 56(b) TAX DEFER-
RALS.—The amendments made by subsection (cX1) of this sec-
tion to section 56(b) of the Internal Revenue Code of 1954 shall
not apply to any net operating loss carryover from any taxable
year beginning before January 1, 1983, which is attributable to
any excess described in section 56(bX1XB) of such Code for such
taxable year.

SEC. 202. LIMITATION ON MEDICAL DEDUCTION.

(a) GENERAL RULE.—Subsection (a) of section 213 (relating to de-
?t;(ition for medical, dental, etc., expenses) is amended to read as
ollows:

“la) ALLowANCE oF DEDUCTION.—There shall be allowed as a de-
duction the expenses paid during the taxable year, not compensated
for by insurance or otherwise, for medical care of the taxpayer, his
spouse, or a dependent (as defined in section 152), to the extent that
such expenses exceed 5 percent of adjusted gross income.”

(b) TREATMENT OF MEDICINE AND DRUGS.—

(1) IN GENERAL.—Subsection (b) of section 213 (relating to lim-
itation with respect to medicine and drugs) is amended to read
as follows:

“(b) Limrtation WitH REsPECT TO MEDICINE AND DRUGS.—An
amount paid during the taxable year for medicine or a drug shall
be taken into account under subsection (a) only if such medicine or
drug is a prescribed drug or is insulin.”
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(2) DEFINITION OF PRESCRIBED DRUG.—Subsection (e) of sec-
tion 213 is amended by inserting after paragraph (1) the follow-
ing new paragraphs:

“(2) PRESCRIBED DRUG.—The term ‘prescribed drug’ means a
drug or biological which requires a prescription of a physician
for its use by an individual.

“(3) PHYSICIAN.—The term ‘physician’ has the meaning given
to such term by section 1861(r) of the Social Security Act (42
US.C. 1395x(r)).”

(3) CONFORMING AMENDMENTS.—

(A) Subsection (e) of section 213 (as in effect before the
amendment made by paragraph (2)) is amended by redes-
ignating paragraphs (2), (3), and (4) as paragraphs (4), (5),
and (6), respectively.

(B) Subsections (d), (e), and (f) of section 213 are redesig-
nated as subsections (c), (d), and (e), respectively.

(C) Subsection (b) of section 105 is amended by striking
out ‘‘section 213(e)” and inserting in lieu thereof ‘‘section
213(d)".

(c) EFFECTIVE DATES.—

(1) SuBsectION (a).—The amendment made by subsection (a)
shall apply to taxable years beginning after December 31, 1982.

(2) SuBsectiON (b).—The amendments made by subsection (b)
shall apply to taxable years beginning after December 31, 1983.

SEC. 203. LlLﬁggEggON ON DEDUCTION FOR NONBUSINESS CASUALTY
(a) GENERAL RULE.—Section 165 (relating to losses) is amended by
striking out subsection (h), by redesignating subsection (i) as subsec-
tion (j), and by inserting after subsection (g) the following new sub-
sections:
“(h) CASUALTY AND THEFT LOSSES.—

1) GENERAL RULE.—Any loss of an individual described in
subsection (cX3) shall be allowed for any taxable year only to
the extent that—

“CA) the amount of loss to such individual arising from
each casualty, or from each theft, exceeds $100, and

‘“(B) the aggregate amount of all such losses sustained by
such individual during the taxable year (determined after
application of subparagraph (A)) exceeds 10 percent of the
acgusted gross income of the individual.

“(2) SPECIAL RULES.—

‘“CA) JOINT RETURNS.—For purposes of the $100 and 10
percent limitations described in paragraph (1), a husband
and wife making a joint return for the taxable year shall
be treated as one individual.

‘“UB) COORDINATION WITH ESTATE TAX.—No loss described
in subsection (cX3) shall be allowed if, at the time of filing
the return, such loss has been claimed for estate tax pur-
poses in the estate tax return.

“(i) DISASTER LOSSES.—

‘(1) ELECTION TO TAKE DEDUCTION FOR PRECEDING YEAR.—
Notwithstanding the provisions of subsection (a), any loss at-
tributable to a disaster occurring in an area subsequently deter-
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mined by the President of the United States to warrant assist-
ance by the Federal Government under the Disaster Relief Act
of 1974 may, at the election of the taxpayer, be taken into ac-
count for the taxable year immediately preceding the taxable
year in which the disaster occurred.

“C2) YEAR oF Loss.—If an election is made under this subsec-
tion, the casualty resulting in the loss shall be treated for pur-
poses of this title as having occurred in the taxable year for
which the deduction is claimed.

“(3) AMOUNT OF Loss.—The amount of the loss taken into ac-
count in the preceding taxable year by reason of paragraph (1)
shall not exceed the uncompensated amount determined on the
basis of the facts existing at the date the taxpayer claims the
loss.”

(b) CONFORMING AMENDMENT.—Subsection (c) of section 165 (relat-
ing to limitation on losses of individuals) is amended—

(1) by inserting ‘‘except as provided in subsection (h),”’ before
“losses’’ the first place it appears in paragraph (3) thereof, and

(2) by striking out the last three sentences.

(c) EFFECTIVE DATE.—The amendments made by this section shall
apply to taxable years beginning after December 31, 1982. Such
amendments shall also apply to the taxpayer’s last taxable year be-
ginning before January 1, 1983, solely for purposes of determining
the amount allowable as a deduction with respect to any loss taken
into account for such year by reason of an election under section
165(;’) of the Internal Revenue Code of 1954 (as amended by this sec-
tion).






Subtitle B—Provisions Primarily Relating to
Business

PART I—REDUCTION IN CERTAIN DEDUCTIONS AND
CREDITS

SEC. 204. 15 PERCENT REDUCTION IN CERTAIN CORPORATE PREFERENCE
ITEMS.

(a) IN GENERAL.—Subchapter B of chapter 1 (relating to computa-
tion of taxable income) is amended by adding at the end thereof the
following new part:

“PART XI—SPECIAL RULES RELATING TO CORPORATE
PREFERENCE ITEMS

“Sec. 291. Special rules relating to corporate preference items.

“SEC. 291. SPECIAL RULES RELATING TO CORPORATE PREFERENCE ITEMS.

‘“ta) 15-PERCENT REDUCTION IN CERTAIN PREFERENCE ITEMS,
Erc.—For purposes of this subtitle, in the case of an applicable cor-
poration—

“(1) SECTION 1250 CAPITAL GAIN TREATMENT.—In the case of
section 1250 property which is disposed of during the taxable
year, 15 percent of the excess (if any) of—

‘“CfA) the amount which would be treated as ordinary
income if such property was section 1245 property or section
1245 recovery property, over
12‘5‘(03) the amount treated as ordinary income under section

shall be treated as gain which is ordinary income and shall be
recognized notwithstanding any other provision of this title.

“Y2) REDUCTION IN PERCENTAGE DEPLETION.—In the case of
iron ore and coal (including lignite), the amount allowable as a
deduction under section 613 with respect to any property (as de-
fined in section 61}) shall be reduced by 15 percent of the
amount of the excess (if any) of—

“CA) the amount of the deduction allowable under section
613 for the taxable year (determined without regard to this
paragraph), over

“U(B) the adjusted basis of the property at the close of the
taxable year (determined without regard to the depletion
deduction for the taxable year).

‘“CY3) CERTAIN FINANCIAL INSTITUTION PREFERENCE ITEMS.—
The amount allowable as a deduction under this chapter (deter-
mined without regard to this section) with respect to any finan-
cial institution preference item shall be reduced by 15 percent.

“(4) CERTAIN DEFERRED DISC INCOME.—If an applicable corpo-
ration is a shareholder of a DISC, in the case ofp taxable years

(107)



108

beginning after December 31, 1982, section 995(X1XFEX:) shall be
applied with respect to such corporation by substituting ‘57.5
percent’ for ‘one-half".

“(5) AMORTIZATION OF POLLUTION CONTROL FACILITIES.—If an
election is made under section 169 with respect to any certified
pollution control facility, the amortizable basis of such facility
for purposes of such section shall be reduced by 15 percent.

“tb) SpeciaL RULES FOR TREATMENT OF INTANGIBLE DRILLING
Costs AND MINERAL ExPLORATION AND DEVELOPMENT COSTS.—For
purposes of this subtitle, in the case of an applicable corporation—

“(1) IN GENERAL.—The amount allowafle as a deduction for
any taxable year (determined without regard to this section)—

“CA) under section 263(c) in the case of an integrated oil
company, or

“(B) under section 616(a) or 617,

shall be reduced by 15 percent.

“(2) Special rule for amounts not allowable as deductions
under paragraph (1).—

“CfA) INTANGIBLE DRILLING CcOSTS.—The amount not al-
lowable as a deduction under section 263(c) for any taxable
year by reason of paragraph (1) shall be allowable as a de-
duction ratably over the 36-month period beginning with
the month in which the costs are paid or incurred.

“{B) MINERAL EXPLORATION AND DEVELOPMENT COSTS.—
In the case of any amount not allowable as a deduction
under section 616(a) or 617 for any taxable year by reason
of paragraph (1)—

“ti) the applicable percentage of the amount not so
allowable as a deduction shall be allowable as a de-
duction for the taxable year in which the costs are paid
or incurred and in each of the 4 succeeding taxable
years, and

“(ii) such costs shall be treated, for purposes of deter-
mining the amount of the credit allowable under sec-
tion 38 for the taxable year in which paid or incurred,
as qualified investment (within the meaning of subsec-
tions (c) and (d) of section 46) with respect to property
placed in service during such year.

“t3) APPLICABLE PERCENTAGE.—For purposes of paragraph
(2)(B), the term ‘applicable percentage’ means the percentage de-
termined in accordance with the following table:

Applicable
“Taxable Year: Percentage:
Lottt ba e et r et s rea e s s et ae s b et senebe s et e sanbaaenneaenn 15
et e e ——— o ar—— ettt aa bt st s an—tesaat e s et e e eeataestaerateeaasaennaeenrnes 22
B SRR 21
G e ettt o a— e r—— et e at—t s s bt et eeae e e ettt eretteaneeestaeeanereannerans 21
G ettt ee e ———e———eab ettt e s b e rtaa——tsatt e e —e s et ae bt s et aneaatttenreeseataeeaneesenans 21

“t4) DISPOSITIONS.—

‘““A) OIL, GAS, AND GEOTHERMAL PROPERTY.—In the case
of any disposition of any oil, gas, or geothermal property to
which section 1254 applies (determined without regard to
this section) any deduction under paragraph (2XA) with re
spect to intangible drilling and development costs under
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section 263(c) which are allocable to such property shall, for
purposes of section 1254, be treated as a deduction allow-
able under section 263(c).

“(B) APPLICATION OF SECTION 617(d).—In the case of any
disposition of mining property to which section 617(d) ap-
plies (determined without regard to this section) any
amount allowable as a deduction under paragraph (2XB)
which is allocable to such property shall, for purposes of
section 617(d), be treated as a deduction allowable under
section 617(a).

“C) RECAPTURE OF INVESTMENT CREDIT.—In the case of
any disposition of any property to which the credit allow-
able under section 38 by reason of paragraph (2XB) is allo-
cable, such disposition shall, for purposes of section 47, be
treated as a disposition of section 38 recovery property
which is not 3-year property.

“(5) INTEGRATED OIL COMPANY DEFINED.—For purposes of this
subsection, the term f‘integrated oil company’ means, with re-
spect to any taxable year, any producer (witlfin the meaning of
section 4996(a)X1)) of crude oil other than an independent pro-
ducer (within the meaning of section 4992(b)).

“(6) COORDINATION WITH COST DEPLETION.—The portion of the
adjusted basis :)if any property which is attributable to intangi-
ble drilling and development costs or mining exploration and
development costs shall not be taken into account for purposes
of determining depletion under section 611.

“‘c) SPECIAL RULES RELATING TO PoLLUTION CONTROL FACILI-
TIES.—For purposes of this subtitle—

‘Y1) ACCELERATED COST RECOVERY DEDUCTION.—For purposes
of subclause (I) of section 168(dX1XAXii), a taxpayer shall not be
treated as electing the amortization deduction under section 169
with respect to that portion of the basis not taken into account
under section 169 by reason of subsection (aX5).

“(2) 1250 RECAPTURE.—Subsection (a)X1) shall not apply to any
section 1250 property which is part of a certified pollution con-
trol facility (within the meaning of section 169(dX1) with re-
;pect to which an election under section 169 was made.

“(d) SPEcIAL RULE FOR REAL ESTATE INVESTMENT TRUSTS.—In
the case of a real estate investment trust (as defined in section 856),
the dgference between the amounts described in subparagraphs (A)
and (B) of subsection (a)1) shall be reduced to the extent that a cap-
ital gain dividend (as defined in section 857(bX3XC), applied witg-
out regard to this section) is treated as paid out of sucﬁ difference.
Any capital gain dividend treated as having been paid out of such
difference to a shareholder which is an ap licablg corporation re-
tains its character in the hands of the shareﬁolder as gain from the
disposition of section 1250 property for purposes of applying subsec-
tion (a)1) to such shareholder.

“(e) DEFINITIONS.—For purposes of this section—

“(1) FINANCIAL INSTITUTION PREFERENCE ITEM.—The term ‘fi-
nancial institution preference item’ includes the following:

“YA) EXCESS RESERVES FOR LOSSES ON BAD DEBTS OF FINAN-
CIAL INSTITUTIONS.—In the case of a financial institution to
which section 585 or 593 applies, the excess of—
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“G) the amount which would, but for this section, be al-
lowable as a deduction for the taxable year for a reasonable
addition to a reserve for bad debts, over

“lii) the amount which would have been allowable had
such institution maintained its bad debt reserve for all tax-
able years on the basis of actual experience.

“(B) INTEREST ON DEBT TO CARRY TAX-EXEMPT OBLIGATIONS
ACQUIRED AFTER DECEMBER 41, 1982.—

“ti)) IN GENERAL.—In the case of a financial institu-
tion to which section 585 or 593 applies, the amount of
interest on indebtedness incurred or continued to pur-
chase or carry obligations acquired after December 31,
1982, the interest on which is exempt from taxes for the
taxable year, to the extent that a deduction would (but
for this paragraph) be allowable with respect to such
interest for such taxable year.

“tii) DETERMINATION OF INTEREST ALLOCABLE TO IN-
DEBTEDNESS ON TAX-EXEMPT OBLIGATIONS.—Unless the
taxpayer (under regulations prescribed by the Secretary)
establishes otherwise, the amount determined under
clause (i) shall be an amount which bears the same
ratio to the aggregate amount allowable (determined
without regard to this section) to the taxpayer as a de-
duction for interest for the taxable year as—

“a) the taxpayer's average adjusted basis (within
the meaning of section 1016) of obligations de-
scribed in clause (i), bears to

“dI) such average adjusted basis for all assets of
the taxpayer.

“(2) APPLICABLE CORPORATION.—For purposes of this section,
the term ‘applicable corporation’ means any corporation other
than an electing small business corporation (as defined in sec-
tion 1371(b)).

“43) SECTION 1245 AND 1250 PROPERTY.—The terms ‘section
1245 proPerty’, ‘section 1245 recovery property’, and ‘section 1250
property’ have the meanings given such terms by sections
1245(aX3), 1245(a)5), and 1250(c), respectively.”’

(b) CoORDINATION WiTH MIniMuMm TAax.—Section 57(b) (relating to
adjusted itemized deductions) is amended to read as follows:
“b) AppLIcATION WITH SECTION 291.—

“(1) IN GENERAL.—In the case of any item of tax preference of
an applicable corporation described in—

“CA) paragraph (4) or (7) of subsection (a), or

“(B) paragraph (8) of subsection (a) (but only to the exten!
such item is allocable to a deduction for depletion for iron
ore and coal (including lignite)),

only 71.6 percent of the amount of such item of tax preference
(determined without regard to this subsection) shall be taken
into account as an item of tax preference.

“9) CERTAIN CAPITAL GAINS.—In determining the net capital
gain of any applicable corporation for purposes of paragraph
(9XB) of subsection (a), there shall be taken into account only
71.6 percent of any gain from the sale or exchange of section
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1250 property which is equal to 85 percent of the excess deter-
mined under section 291(a)X1) with respect to such property.

‘“(3) APPLICABLE CORPORATION DEFINED.—For purposes of this
subsection, the term ‘applicable corporation’ has the meaning
given such term by section 291(eX?2).’

(c) CONFORMING AMENDMENTS.—

(1) Subsection (c) of section 263 (relating to intangible drilling
and development costs) is amended by adding at the end thereof
the following new sentence: ‘“This subsection shall not apply
with respect to any costs to which any deduction is allowed
under section 58(i) or 291.”

(2) The table of parts for subchapter B of chapter 1 is amend-
ed by adding at the end thereof the following:

“Part XI. Special rules relating to corporate preference items."

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in this subsection, the
amendments made by this section shall apply to taxable years
beginning after December 31, 1982.

(2) 1250 GAIN.—Section 291(a)1) of the Internal Revenue Code
of 1954 shall apply to sales or other dispositions after December
31, 1982, in taxable years ending after such date.

(3) POLLUTION CONTROL FACILITIES.—Section 291(aX5) of such
Code shall apply to property placed in service after December
31, 1982, in taxable years ending after such date.

(4) DRILLING AND MINING CcOSTS.—Section 291(b) of such Code
shall apply to expenditures after December 31, 1982, in taxable
years ending after such date.

(5) REDUCTION IN PERCENTAGE DEPLETION FOR COAL AND IRON
ORE.—Section 291(aX?2) of such Code shall apply to taxable years
beginning after December 31, 1983.

(6) MiNniMum TAX.—The amendment made by subsection (b)
shall apply to taxable years ending after December 31, 1982,
with respect to items of tax preference described in section 57(b)
of such Code to which section 291 of such Code applies; except
that in the case of an item described in section 291(aX?2) of such

Code, such amendment shall apply to taxable years beginning
after December 31, 1983.

SEC. 205. AMENDMENTS TO INVESTMENT CREDIT.

(a) Basis ADJUSTMENT 1O REFLECT INVESTMENT TAx CREDIT.—

(1) IN GENERAL.—Section 48 (relating to definitions and spe-
cial rules involving section 38 property) is amended by recl;e -
ignating subsection (q) as subsection (r) and by inserting after
subsection (p) the following new subsection:

“lq) BASIS ADJUSTMENT TO SECTION 38 PROPERTY.—

“l1) IN GENERAL.—For purposes of this subtitle, if a credit is
determined under section 46(aX2) with respect to section 38
property, the basis of such property shall be reduced by 50 per-
cent of the amount of the credit so determined.

“(2) CERTAIN DISPOSITIONS.—If during any taxable year there
is a recapture amount determined with respect to any section 38
property the basis of which was reduced under paragraph (1),
the basis of such property (immediately before the event result-
ing in such recapture) shall be increased by an amount equal to
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30 percent of such recapture amount. For purposes of the preced-
ing sentence, the term ‘recapture amount’ means any increase in
tax (or adjustment in carrybacks or carryovers) determined
under section 47.

“‘3) SPECIAL RULE FOR QUALIFIED REHABILITATED BUILD-
INGS.—In the case of any credit determined under section
46(aX?2) for any qualified rehabilitation expenditure in connec-
tion with a qualified rehabilitated building other than a certi-
fied historic structure, paragraphs (1) and (2) shall be applied
without regard to the phrase ‘50 percent of"

“lt4) ELECTION OF REDUCED CREDIT IN LIEU OF BASIS ADJUST-
MENT FOR REGULAR PERCENTAGE.—

“YfA) IN GENERAL.—If the taxpayer elects to have this
mragmph apply with respect to any recovery property—

“a) parcczigraphs (1) and (2) shall not apply to so much
of the credit determined under section }6(a)2) with re-
spect to such property as is attributable to the regular
percentage set forth in section 46(aX2)B); and

“lii) the amount of the credit allowable under section
38 with respect to such property shall be determined
under subparagraph (B).

‘“UB) REDUCTION IN CREDIT.—In the case of any recovery
p;qperty to which an election under subparagraph (A) ap-
plies—

“ti) solely for the purposes of applying the regular
percentage, the applicable percentage under subsection
(c) or (d) of section 46 shall be deemed to be 100 per-
cent, and

“lit) notwithstanding section 46(aX2XB), the regular
percentafe shall be—

“I) 8 percent in the case of recovery property
other than 3-year property, or
“‘7) 4 percent in the case of recovery property
which is 3-year property.
For purposes of the precedli)ng sentence, RRB replacement
property (within the meaning of section 168(fX3XB)) shall be
treated as property which is not 3-year property.

‘“C) TIME AND MANNER OF MAKING ELECTION.—

“i) IN GENERAL.—An election under this subsection
with respect to any property shall be made on the tax-
payer’s return of the tax imposed by this chapter for
the taxpayer’s taxable year in which such property is
placed in service (or in the case of property to which an
election under section 46(d) applies, for the first tax-
able year for which qualifief progress expenditures
were taken into account with respect to such property).

‘“ltii) REVOCABLE ONLY WITH CONSENT.—An election
under this subsection with respect to any property, once
made, may be revoked only with the consent of the Sec-
retary.

‘“5) RECAPTURE OF REDUCTIONS.—

‘““A) IN GENERAL.—For purposes of sections 1245 and
1250, any reduction under this subsection shall be treated
as a deduction allowed for depreciation.



113

‘Y‘B) SPECIAL RULE FOR SECTION 1250.—For purposes of
section 1250(b), the determination of what would have been
the depreciation adjustments under the straight line
method shall be made as if there had been no reduction
under this section.”

(2) ALLOWANCE OF DEDUCTION FOR CERTAIN UNUSED INVEST-
MENT CREDITS.—Part VI of subchapter B of chapter 1 (relating
to itemized deductions for individuals and corporations) is
amended by adding at the end thereof the following new sec-
tion:

“SEC. 196. DEDUCTION FOR CERTAIN UNUSED INVESTMENT CREDITS.

‘“Ya) ALLOWANCE oF DEDUCTIONS.—If—

“t1) the amount of the credit determined under section
46(a)2) for any taxable year exceeds the limitation provided by
section 46(aX3) for such taxable year, and

“(2) the amount of such excess has not, after the application
of section 46(b), been allowed to the taxpayer as a credit under
section 38 for any taxable year,

then an amount equal to 50 percent of the amount of such excess (to
the extent attributable to property the basis of which is reduced
under section 48(q)) not so allowed as a credit shall be allowed to
the taxpayer as a deduction for the first taxable year following the
last taxable year in which such excess could under section 46(b)
have been allowed as a credit.

“(b) TaAxPAYERS DYING OR CEASING TO EXIST.—If a taxpayer dies
or ceases to exist prior to the first taxable year following the last
taxable year in which the excess described in subsection (a) could
under section 46(b) have been allowed as a credit, the amount de-
scribed in subsection (a), or the proper portion thereof, shall, under
regulations prescribed by the Secretary, be allowed to the taxpayer
as a deduction for the taxable year in which such death or cessation
occurs.

“lc) SPECIAL RULE FOR QUALIFIED REHABILITATED BUILDINGS.—
In the case of any credit to which section 48(qgX3) applies, subsection
(a) shall be applied without regard to the phrase ‘50 percent of".”

(3) BASIS ADJUSTMENT NOT TAKEN INTO ACCOUNT FOR PUR-
POSES OF EARNINGS AND PROFITS.—Section 312(k) (relating to
effect of depreciation on earnings and profits) is amended by
adding at the end thereof the following new paragraph:

“(5) BASIS ADJUSTMENT NOT TAKEN INTO ACCOUNT.—In com-
puting the earnings and profits of a corporation for any taxable
year, the allowance for depreciation (and amortization, if any)
shall be computed without regard to any basis adjustment
under section 48(q).”’

(4) SPECIAL RULES FOR CERTAIN LEASED PROPERTY.—Section
48(d) (relating to certain leased property) is amended by adding
at the end thereof the following new paragraph:

“(5) COORDINATION WITH BASIS ADJUSTMENT.—In the case of
any property with respect to which an election is made under
this subsection—

“CfA) subsection (q) (other than paragraph (4)) shall not
apply with respect to such property,
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“(B) the lessee of such property shall include ratably in
i:oss income over the shortest recovery period which could

applicable under section 168 with respect to such proper-
ty an amount equal to 50 percent of the amount of the
credit allowable under section 38 to the lessee with respect
to such property, and

“lC) in the case of a disposition of such property to which
section 47 applies, this paragraph shall be applied in ac-
cordance with regulations prescribed by the Secretary.’’

(5) CONFORMING AMENDMENTS.—

(A) Section 48(g) (relating to special rules for qualified re-
habilitated buildings) is amended by striking out para-
graph (5).

(B) Paragraph (24) of section 1016(a) (relating to adjust-
ments to basis) is amended by striking out ‘“section 48(gX5)”
and inserting in lieu thereof ‘‘section 48(q)".

(C) The table of sections for part VI of subchapter B o[
chapter 1 is amended by adding at the end thereof the fol-
lowing new item:

“Sec. 196. Deduction for certain unused investment credits.”’

(b) INVESTMENT CREDIT LIMITED TO 85 PERCENT OF TAX LIABILITY
INSTEAD OF 90 PERCENT.—
(1) IN GENERAL.—Subparagraph (B) of section 46(a)X3) (relat-
;n lto limitation based on amount of tax) is amended to read as
ollows:

“U(B) 85 percent of so much of the liability for tax for the

taxable year as exceeds $25,000.”
(?2) TECHNICAL AMENDMENTS.—

(A) Subsection (a) of section 46 is amended by striking out
paragraphs (7) and (8) and by redesignating paragraph (9)
as paragraph (7).

(B) Clause (i) of section 46(aX?XB), as redesignated by
subparagraph (A), is amended to read as follows:

‘(1) paragraph (3XB) shall be applied by substituting
‘100 percent’ for ‘85 percent’, and’.

(C) Subparagraph (B) of section 46(aX?), as redesignated
by subparagraph (A), is amended by striking clause (ii) and
by redesignating clause (iii) as clause (ii).

(c) EFFECTIVE DATES.—
(1) SUBSECTION (a).—

(A) GENERAL RULE.—Except as otherwise provided in this
paragraph, the amendments made by subsection (a) shall
apply to periods after December 31, 1982, under rules simi-
lar to the rules of section 48(m) of the Internal Revenue
Code of 1954.

(B) ExceprioN.—The amendments made by subsection (a)
shall not apply to any property which— .

(i) is constructed, reconstructed, erected, or acquired
pursuant to a contract which was entered into after
August 13, 1981, and was, on July 1, 1982, and at all
times thereafter, binding on the taxpayer,

(ii) is placed in service after December 31, 1982, and
before January 1, 1986,
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(iti) with respect to which an election under section
Ibrzi(ﬂ(B)(A) of such Code is not in effect at any time,
a
C o(cilv) is not described in section 167(IX3XA) of such

e.

(C) SPECIAL RULE FOR INTEGRATED MANUFACTURING
FACILITIES.—

(i) IN GENERAL.—In the case of any integrated manu-
facturing facility, the requirements of clause (i) of sub-
paragraph (B) shall be treated as met if—

(I) the on-site construction of the facility began
before July 1, 1982, and

(II) during the period beginning after August 13,
1981, and ending on July 1, 1982, the taxpayer con-
structed (or entered into binding contracts for the
construction of) more than 20 percent of the cost of
such facility.

(ii) INTEGRATED MANUFACTURING FACILITY.—For pur-
poses of clause (i), the term ‘integrated manufacturing
facility’ means 1 or more facilities—

(D) located on a single site,

(I for the manufacture of 1 or more manufac-
tured products from raw materials by the appli-
cation of 2 or more integrated manufacturing
processes.

(D) SPECIAL RULE FOR HISTORIC STRUCTURES.—In the case
of any certified historic structure (as defined in section
48(gX3) of the Internal Revenue Code of 1954), clause (i) of
subparagraph (B) shall be applied by substituting “Decem-
ber 31, 1980 for “August 13, 1981.”

(E) CERTAIN PROJECTS WITH RESPECT TO HISTORIC STRUC-
TURES.—In the case of any certified historic structure (as so
defined), the requirements of clause (i) of subparagraph (B)
shall be treated as met with respect to such property—

(i) if the rehabilitation begins after December 31,
1980, and before July 1, 1982, or

(ii) if—

(D) before July 1, 1982, a public offering with re-
spect to interests in such property was registered
with the Securities and Exchange Commission,

(I1) before such date an application with respect
to such property was filed under section 8 of the
United States Housing Act of 1937, and

(III) such property is placed in service before
July 1, 198}.

(2) SUBSECTION (b).—The amendments made by subsection (b)
shall apply to taxable years beginning after December 31, 1982.

SEC. 206. REPEAL OF 1985 AND 1986 INCREASES IN ACCELERATED COST RE-
COVERY DEDUCTIONS.

(a) IN GENERAL.—Paragraph (1) of section 168(b) (relating to
amount of accelerated cost recovery deduction) is amended—

(Ib)l b;y' striking out ‘‘tables” and inserting in lieu thereof
“table’;
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(2) by striking out:
‘““A) FOR PROPERTY PLACED IN SERVICE AFTER DECEMBER
81, 1980, AND BEFORE JANUARY 1, 1985.— ' and

(3) by striking out subparagraphs (B) and (C).

(b) CONFORMING AMENDMENTS.—Paragraph (4}) of section 168(e)
(r;lating to property excluded from application of section) is amend-
e —

(1) by striking out subparagraph (H); and
(2) by striking out “1986’’ in the heading thereof and inserting
in lieu thereof “1981"

SEC. 207. SECTION 189 MADE APPLICABLE TO CERTAIN CORPORATIONS FOR
NONRESIDENTIAL REAL PROPERTY.

(a) IN GENERAL.—Subsection (a) of section 189 is amended to read
as follows:

“la) CAPITALIZATION OF CONSTRUCTION PERIOD INTEREST AND
Taxes.—Except as otherwise provided in this section or in section
266 (relating to carrying charges), no deduction shall be allowed for
real property construction period interest and taxes."

(b) ExcLusioN oF CERTAIN PROPERTY.—Subsection (d) of section
189 (relating to certain property excluded) is amended—

(1) by striking out ‘“or” at the end of paragraph (1),

(2) by redesignating paragraph (2) as paragraph (3), and

(3)hby inserting after paragraph (1) the following new para-
graph:

“C2) residential real property (other than low income housing)
acquired, constructed, or carried by a corporation other than an
electing small business corporation (within the meaning of sec-
tion 1371(b)), a personal holding company (within the meaning
of section 542), or a foreign personal holding company (within
the meaning of section 552), or”.

(¢c) ALLOCATION OF INTEREST.—Paragraph (1) of section 189(e) (re-
lating to construction period interest and taxes) is amended by
adding at the end thereof the following sentence: “The Secretary
shall prescribe regulations which provide for the allocation of inter-
est to real property under construction.”

(d) CONFORMING AMENDMENT.—Paragraph (1) of section 189(e) (re-
lating to construction period interest and taxes) is amended—

(1) by striking out ‘“‘construction period interest and taxes’
and inserting in lieu thereof ‘real property construction period
interest and taxes’’, and

(2) by striking out the caption thereof and inserting in lieu
thereof:

‘1) REAL PROPERTY CONSTRUCTION PERIOD INTEREST AND
TAXES.— .

(e) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
amendments made by this section shall apply to taxable years
beginning after December 31, 1982, with respect to construction
which commences after such date.

(2) CERTAIN PLANNED CONSTRUCTION.—The amendments
made by this section shall not apply with respect to construc-
tion of property which is used in a trade or business described

]
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in section 48(aX3XB) of the Internal Revenue Code of 1954 or
which is a hospital or nursing home if— '
(A) such construction is conducted pursuant to a written
plan of the taxpayer which was in existence on July I,
1982, and as to which approval from a governmental unit
has been requested in writing, and
(B) such construction commences before January 1, 1984,
and shall not apply to the Alaska Natural Gas Transporta-
tion System (15 U.S.C. 719) and its related facilities.

PART II-—-LEASING

SEC. 208. LIMITATIONS AND ADDITIONAL REQUIREMENTS ON LEASES
UNDER THE ACCELERATED COST RECOVERY SYSTEM.

(a) LIMITATIONS ON LEASES UNDER THE ACCELERATED COST RE-
COVERY SYSTEM.—

" (1) IN GENERAL.—Section 168 (relating to the accelerated cost
recovery system) is amended by redesignating subsection (i) as
subsection (j) and by inserting after subsection (h) the following
new subsection:

“(1) LIMITATIONS RELATING TO LEASES OF QUALIFIED LEASED
ProPERTY.—For purposes of this subtitle, in the case of safe harbor
lease property, the following limitations shall apply:

“U1) LESSOR MAY NOT REDUCE TAX LIABILITY BY MORE THAN 50
PERCENT.—

“CAA) IN GENERAL.—The aggregate amount allowable as
deductions or credits for any taxable year which are alloca-
ble to all safe harbor lease property with respect to which
the taxpayer is the lessor may not reduce the liability for
tax of the taxpayer for such taxable year (determined with-
out regard to safe harbor lease items) by more than 50 per-
cent of such liability.

“(B) CARRYOVER OF AMOUNTS NOT ALLOWABLE AS DEDUC-
TIONS OR CREDITS.—Any amount not allowable as a deduc-
tion or credit under subparagraph (A)—

“(i) may be carried over to any subsequent taxable
year, and

“lii) shall be treated as a deduction or credit alloca-
ble to safe harbor lease property in such subsequent
taxable year.

“(C) ALLOCATION AMONG DEDUCTIONS AND CREDITS.—The
Secretary shall prescribe regulations for determining the
amount—

“lti) of any deduction or credit allocable to safe
harbor lease property for any taxable year to which
subparagraph (A) applies, and

“@ii) of any carryover of any such deduction or credit
under subparagraph (B) to any subsequent taxable
year.

“UD) LIABILITY FOR TAX AND SAFE HARBOR LEASE ITEMS
DEFINED.—For purposes of this paragraph—

“6i) LIABILITY FOR TAX DEFINED.—Except as provided
in this subparagraph, the term ‘liability for tax’ means
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the tax imposed by this chapter, reduced by the sum of
the credits allowable under subpart A of part IV of
subchapter A of this chapter.

‘“lii) SAFE HARBOR LEASE ITEMS DEFINED.—The term
‘safe harbor lease items’ means any of the following
items which are properly allocable to safe harbor lease
Ilaroperty with respect to which the taxpayer is the
essor:

“a) Any deduction or credit allowable under this
chapter (other than any deduction for interest).

“dI) Any rental income received by the taxpayer
from any lessee of such property.

“‘fI) Any interest allowable as a deduction
under this chapter on indebtedness of the taxpayer
(or any related person within the meaning of sub-
section (eX4XD)) which is paid or incurred to the
lessee of such property (or any person so related to
the lessee).

“iii) CERTAIN TAXES NOT INCLUDED.—The term ‘tax
imposed by this chapter’ shall not include any tax
treated as not imposed by this chapter under the last
sentence of section 53(a) (other than the tax imposed by
section 56).

“(2) METHOD OF CcOST RECOVERY.—The deduction allowable
under subsection (a) with respect to any safe harbor lease prop-
erty shall be determined by using the 150 percent declining bal-
ance method, switching to the straight-line method at a time to
maximize the deduction (with a half-year convention in the
first recovery year and without regard to salvage value) and a
re(g;ver:y period determined in accordance with the following
table:

“In the case of: The recovery period is:
F-YOAT PTOPETLY.........ooveeeeieeesciieiteirieeertesisesssessaassssasasessssssssasssnsssnasne J years.
S-YOAT PIOPEILY........oeeeneereieeeieieeieetectecee s s tsstessesas e esae e sssesesnennes 8 years.

JO-YEAr PrOPEItY..........ccoruevvueeererccrrecriensreecsseesiesesseesssesssesssessssesssneonsesssnens 15 years.

“t3) INVESTMENT CREDIT ALLOWED ONLY OVER 5-YEAR
PERIOD.—In the case of any credit which would otherwise be al-
lowable under section 38 with respect to any safe harbor lease
property for any taxable year (determined without regard to this
paragraph), only 20 percent of the amount of such credit shall
be allowable in such taxable year and 20 percent of such
amount shall be allowable in each of the succeeding 4 taxable
years.

“‘) NO CARRYBACKS OF CREDIT OR NET OPERATING LOSS ALLO-
CABLE TO ELECTED QUALIFIED LEASED PROPERTY.—

“CA) CREDIT CARRYBACKS.—In determining the amount of
any credit allowable under subpart A of part IV of sub-
chapter A of this chapter which may be carried back to any
preceding taxable year—

‘“ti) the liability for tax for the taxable year a/"rom
which any such credit is to be carried shall be reduced
first by any credit not properly allocable to safe harbor
lease property, and
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“Gii) no credit which is properly allocable to sc(Ze
harbor lease property shall be taken into account in de-
termining the amount of any credit which may be car-
ried back.

‘““YB) NET OPERATING LOSS CARRYBACKS.—The net operat-
ing loss carryback provided in section 172(b) for any taxable
year shall be reduced by that portion of the amount of such
carryback which is properly allocable to the items described
in paragraph (1XDXii) with respect to all safe harbor lease
property with respect to which the taxpayer is the lessor.

“‘5) LIMITATION ON DEDUCTION FOR INTEREST PAID BY THE
LESSOR TO THE LESSEE.—In the case of interest described in
paragraph (1XDXiXIID), the amount allowable as a deduction
for any taxable year with respect to such interest shall not
exceed the amount which would have been computed if the rate
of interest under the agreement were equal to the rate of inter-
est in effect under section 6621 at the time the agreement was
entered into.

“(6) COMPUTATION OF TAXABLE INCOME OF LESSEE FOR PUR-
POSES OF PERCENTAGE DEPLETION.—

‘“CfA) IN GENERAL.—For purposes of section 613 or 613A,
the taxable income of any taxpayer who is a lessee of any
safe harbor lease property shaflabe computed as if the tax-
payer was the owner of such property, except that the
amount of the deduction under subsection (a) of this section
shall be determined after application of paragraph (2) of
this subsection.

‘‘B) COORDINATION WITH CRUDE OIL WINDFALL PROFIT
TAX.—Section 4988(bX3XA) shall be applied without regard
to subparagraph (A).

“(7) TRANSITIONAL RULE FOR APPLICATION OF PARAGRAPH (1)
TO CERTAIN TRANSACTIONS.—In the case of any deduction or
credit with respect to—

‘“CA) any transitional safe harbor lease property (within
the meaning of section 208(dX3) of the Tax Egquity and
Fiscal Responsibility Act of 1982), or

“(B) any other safe harbor lease property placed in service
during 1982 and to which paragraph (1) does not apply,

paragraph (1) shall not operate to disallow any such deduction

or credit for the taxable year for which such deduction or credit
would otherwise be allowable but deductions and credits with
respect to such ﬁroperty shall be taken into account first in de-
termining whether any deduction or credit is allowable under
€aragraph (1) with respect to any other safe harbor lease proper-
Y.

“(8) SAFE HARBOR LEASE PROPERTY.—For purposes of this sec-

tion, the term ‘safe harbor lease property’ means qualified

leased property with respect to whic: an election under section
168(fX8) is in effect.”

(2) CONFORMING AMENDMENT.—

(A) Subparagraph (A) of section 168(fX8) (relating to spe-
cial rules for leases) is amended by inserting “except as pro-
vlided in subsection (i),”’ before “for purposes of tﬁis subti-
tle”
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(B) Subparagraph (D) of section 47(aX5) (relating to cer-
tain dispositions, etc., of section 38 property) is amended by
adding at the end thereof the following new sentence: “If
prior to a disposition to which this subsection applies, any
portion of any credit is not allowable with respect to any
property by reason of section 168(i)X3), such portion shall be
treated (for purposes of this subparagraph) as not having
been used to reduce tax liability.’

(b) AbDDITIONAL REQUIREMENTS TO QUALIFY AS LEASE FOR Pur-
POSES OF ACCELERATED COST RECOVERY.—

(1) RELATED PERSONS MAY NOT QUALIFY AS LESSORS.—Sub-
clause (I) of section 1 6’8(f)(8)(B)(i) (relating to qualified lessors) is
amended by inserting “which is not a related person with re-
spect to the lessee’’ before the comma at the end thereof.

(2) MAaxIMUM LEASE TERM REDUCED.—Clause (iii) of section
; 68(fX8XB) (relating to term of lease) is amended to read as fol-
ows:

“titi) the term of the lease (including any extensions)

does not exceed the greater of—

“d) 120 percent of the present class life of the
property, or

“ID) the period equal to the recovery period de-
termined with respect to such property under sub-
section (i)(2)."”

(3) DEFINITION OF QUALIFIED LEASED PROPERTY.—Subpara-
graph (D) of section 168(fX8) (defining qualified leased property)
is amended to read as follows:

‘YD) QUALIFIED LEASED PROPERTY DEFINED.—For pur-
poses of this section—

“(i) IN GENERAL.—The term ‘qualified leased proper-
ty’ means recovery property—

““ which is new section 38 property of the
lessor, which is leased within 8 months after such
property was placed in service, and which, if ac-
quired by the lessee, would have been new section
38 property of the lessee, or

“dI) which was new section 38 property of the
lessee, which is leased within & months after such
property is placed in service by the lessee, and with
respect to which the adjusted basis of the lessor
does not exceed the adjusted basis of the lessee at
the time of the lease.

“tii) ONLY 45 PERCENT OF THE LESSEE'S PROPERTY
MAY BE TREATED AS QUALIFIED.—The cost basis of all
safe harbor lease property (determined without regard
to this clause)—

“lI) which is placed in service during any calen-
dar year, and

“I) with respect to which the taxpayer is a
lessee,

shall not exceed an amount equal to the 45 percent of
the cost basis of the taxpayer’s qualified base property
placed in service during such calendar year.
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“(iii) ALLOCATION OF DISQUALIFIED BASIS.—The cost
basis not treated as qualified leased property under
clause (ii) shall be allocated to safe harbor lease prop-
erty for such calendar year (determined without regard
to clause (ii)) in reverse order to when the agreement
described in subparagraph (A) with respect to such
property was entered into.

“tiv) CERTAIN PROPERTY MAY NOT BE TREATED AS
QUALIFIED LEASED PROPERTY.—The term ‘qualified
leased Property’ shall not include recovery property—

‘D) which is a qualified rehabilitated building
(within the meaning of section 48(gk1)),

“a0D) which is public utility property (within the
meaning of section 167(IX3XA)),

“aIl) which is property with respect to which a
deduction is allowable by reason of section 291(b),

“‘T'V) with respect to which the lessee of the
property (other than property described in clause
(v)) under the agreement described in subpara-
graph (A) is a nonqualified tax-exempt organiza-
tion, or

“OV) property with respect to which the user of
such property is a person (other than a United
States person) not subject to United States tax on
income derived from the use of such property.

“lv) QUALIFIED MASS COMMUTING VEHICLES INCLUD-
ED.—The term ‘qualified leased property’ includes re-
covery property which is a qualified mass commuting
vehicle (as defined in section 103(bX9)) which is fi-
nanced in whole or in part by obligations the interest
on which is excludable under section 103(a).

“(vi) QUALIFIED BASE PROPERTY.—For purposes of
this subparagraph, the term ‘qualified base property’
means property placed in service during any calendar
year which—

“ll) is new section 38 property of the taxpayer,
“lI) is safe harbor lease property (not described
in subclause (I)) with respect to which the taxpayer
is the lessee, or
“IID) is designated leased property (other than
property described in subclause (I) or (II)) with re-
spect which the taxpayer is the lessee.
Any designated leased property taken into account by
any lessee under the preceding sentence shall not be
taken into account by the lessor in determining the les-
sor’s qualified base property. The lessor shall provide
the lessee with such information with respect to the
cost basis of such property as is necessary to carry out
the purposes of this clause.

“lvii) DEFINITION OF DESIGNATED LEASED PROPER-
TY.—For purposes of this subparagraph, the term ‘des-
ignated leased property’ means property—

“l) which is new section 38 property,
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“I) which is subject to a lease with respect to
which the lessor of the property is treated (without
regard to this paragrapg ) as the owner of the prop-
erty { or Federal tax purposes,

1) with respect to which the term of the lease
to which such property is subject is more than 50
percent of the present class odfe (or, if no present
class life, the recovery perz used in subsection
(iX2) o such pro rty, and

“av) whch fe lessee designates on his return

as designated leased property.

“(viii) DEFINITIONS; SPECIAL RULE.—For purposes of

this sub aragraph—
“I) New SECTION 38 PROPERTY. —The term ‘new
section 38 property’ has the meaning given such
term by section 48(b).

‘“CII) PROPERTY PLACED IN SERVICE.—For pur-
poses of this title (other than clause (i)), any prop-
erty described in clause (i) to which subparagraph
(A) applies shall be deemed originally placed in
service not earlier than the date such property is
used under the lease.”

(4) DEFINITIONS AND SPECIAL RULES.—Paragraph (8) of section
168(f) (relating to special rules for leases) is amended by redes-
ignating subparagraph (H) as subparagraph (K) and by insert-
ing after subparagraph (G) the follp wing new subparagraphs:

“(H) DEFINITIONS.—For purposes of this paragraph—

“(i) RELATED PERSON.—A person is related to another
person if both persons are members of the same affili-
ated group (within the meaning of subsection (a) of sec-
tion 1504 and determined without regard to subsection
(b) of section 1504).

“tii) NONQUALIFIED TAX-EXEMPT ORGANIZATION.—

“0 In GENERAL.—The term ‘nonqualified tax-
exempt organization’ means, with respect to any
agreement to which subparagraph (A) applies, any
organization (or predecessor organization which
was engaged in substantially similar activities)
which was exempt from taxation under this title
at any time during the 5-year period ending on the
date such agreement was entered into.

“II) SPECIAL RULE FOR FARMERS' COOPERA-
TIVES. —The term ‘nonqualified tax- -exempt organi-
zation’ shall not include any farmers’ cooperative
organization described in section 521 whether or
not exempt from taxation under section 521.

“(III) SPECIAL RULE FOR PROPERTY USED IN UN-
RELATED TRADE OR BUSINESS.—An organization
shall not be treated as a nonqualified tax-exempt
organization with respect to any property if such
property is used in an unrelated tra£ or business
(within the meaning of section 513) of such organi-
zation which is subject to tax under section 511.

‘) TRANSITIONAL RULES FOR CERTAIN TRANSACTIONS.—
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“G) IN GENERAL.—Except as provided in clause (ii),
clause (ii) of subparagraph (D) shall not apply to any
transitional safe harbor lease property (within the
meaning of section 208(dX3) of the Tax Equity and
Fiscal Responsibility Act of 1982).

“ii) SPECIAL RULES.—For purposes of subparagraph
(DXii)—

‘“CI) DETERMINATION OF QUALIFIED BASE PROPER-
tYy.—The cost basis of property described in clause
(i) (and other property placed in service during
1982 to which subparagraph (DXii) does not apply)
shall be taken into account in determining t
qualified base property of the taxpayer for the tax-
able year in which such property was placed in
seruvice.

“‘fll) REDUCTION IN QUALIFIED LEASED PROPER-
TY.—The cost basis of property which may be treat-
ed as qualified leased property under subpara-
graph (3))(1’1') for the taxable year in which such
property was placed in service (determined without
regard to this subparagraph) shall be reduced by
the cost basis of the property taken into account
under subclause (I).

“‘J) COORDINATION WITH AT RISK RULES.—

“i) IN GENERAL.—For purposes of section 465, in the
case of property placed in service after the date of the
enactment of t}ris subparagraph, if—

“I) an activity involves the leasing of section
1245 property which is safe harbor lease property,
a

‘““T) the lessee of such property (as determined
under this paragraph) would, but for this para-
graph, be treated as the owner of such property for
purposes of this title,

then the lessor (as so determined) shall be considered to
be at risk with respect to such property in an amount
equal to the amount the lessee is considered at risk
with respect to such property (determined under section
465 without regard to this paragraph).

‘lii) SUBPARAGRAPH NOT TO APPLY TO CERTAIN SERV-
ICE CORPORATIONS.—Clause (i) shall not apply to any
lessor which is a corporation the principalp nction of
which is the performance % services in the field of
health, law, engineering, architecture, accounting, actu-
arial science, performing arts, athletics, or consulting.

“liii) SPECIAL RULE FOR PROPERTY PLACED IN SERVICE
BEFORE DATE OF ENACTMENT OF THIS SUBPARAGRAPH.—
This subparagraph shall apply to property placed in
service before the date of enactment of this subpara-
graph if the provisions of section 465 did not apply to
the lessor before such date but become applicable to
such lessor after such date.”

(c) CERTAIN LEases BEFORE OcTOBER 20, 1981, TREATED AS
QUALIFIED LEASES.—Nothing in paragraph (8) of section 168(f) of
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the Internal Revenue Code of 1954, or in any regulations prescribed
thereunder, shall be treated as making such parafraph inapplicable
to any agreement entered into before October 20, 1981, solely because
under such agreement 1 party to such agreement is entitled to the
credit allowable under section 38 of such Code with respect to prop-
erty and another party to such agreement is entitled to the deduc-
tion allowable under section 168 of such Code with respect to such
property. Section 168(fX(8XBXii) of such Code shall not apply to the
party entitled to such credit.
(d) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as otherwise provided in this subsec-
tion, the amendments made by subsections (a) and (b) of this
section shall apply to agreements entered into after July 1, 1982,
or to property placed in service after July 1, 1982.

(2) TRANSITIONAL RULE FOR CERTAIN SAFE HARBOR LEASE
PROPERTY.—

(A) IN GENERAL.—The amendments made by subsections
(a) and (b) shall not apply to transitional safe harbor lease
property.

(B) SPECIAL RULE FOR CERTAIN PROVISIONS.—Subpara-
graph (A) shall not apply with respect to the provisions of
paragraph (6) of section 168(i) of the Internal Revenue Code
of 1954 (as added by subsection (aX1)), to the prouvisions of
section 168(fX8)J) of such Code (as added by subsection
(bX4)), or to the amendment made by subsection (b)(1).

(3) TRANSITIONAL SAFE HARBOR LEASE PROPERTY.—For pur-
poses of this subsection, the term ‘‘transitional safe harbor lease
property’’ means property described in any of the following sub-
paragraphs:

(A) IN GENERAL.—Property is described in this subpara-
grc;ph ;’[ such property is placed in service before January I,

983, if—

(i) with respect to such property a binding contract to
acquire or to construct such property was entered into
by the lessee after December 31, 1980, and before July
2, 1982, or

(it) such property was acquired by the lessee, or con-
struction of such property was commenced by or for the
lessee, after December 31, 1980, and before July 2, 1982.

(B) CERTAIN QUALIFIED LESSEES.—Property is described in
this subparagraph if such property is placed in seruvice
before July 1, 1982, and with respect to which—

(i) an agreement to which section 168(fX8)(A) of the
Internal Revenue Code of 1954 applies was entered into
before August 15, 1982, and

(ii) the lessee under such agreement is a qualified
lessee (within the meaning of paragraph (6)). .

(C) MANUFACTURERS OF CERTAIN PRCDUCTS.—Property 18
described in this subparagraph if such property—

(i) is used to produce a class of products (within the
meaning of paragraph (6XB)) in an industry described
in paragraph (6XA)iiXID) (determined without regard
to the phrase ‘“other than the taxpayer’’), and
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(it) would be described in subparagraph (A) if “Octo-
ber 1’ were substituted for ‘“January 1’. .
(D) CERTAIN AIRCRAFT.—Property is described in this sub-

paragaph if such property—

(i) is a commercial passenger aircraft (other than a
helicopter), and

(it) would be described in subparagraph (A) if “Janu-
ary 1, 1984" were substituted for “January 1, 1983".

For purposes of determining whether property described in
this subparagraph is described in subparagraph (A), sub-
paragraph (AXi1) shall be applied by substituting ‘“June 25,
19817 for “December 31, 1980’ and by substituting ‘“Febru-
ary 20, 1982 for “July 2, 1982" and construction of the air-
craft shall be treated as having been begun during the
period referred to in subparagraph (AXii) if during such
period construction or reconstruction of a subassembly was
commenced, or the stub wing join occurred.

(E) TURBINES AND BOILERS.—Property is described in this
subparagraph if such property—

(i) is a turbine or boiler of a cooperative organization
described in section 1381(a), and

(it) would be property described in subparagraph (A)
if “July 1’ were substituted for ‘January 1’

For purposes of determining whether property described in
this su parafra h is described in subparagraph (A), such
property shall treated as having been acquired during
the period referred to in subparagraph (AXii) if at least 20
perc_e:zit of the cost of such, property is paid during such
period.

(F) PROPERTY USED IN THE PRODUCTION OF STEEL.—Prop-
erty is described in this subparagraph if such property—

(i) is used by the taxpayer directly in connection with
the trade or business of the taxpayer of the manufac-
ture or production of steel, a

(ii) would be described in subparagraph (A) if ‘Janu-
ary 1, 198}" were substituted for “January 1, 1983".

(4) SPECIAL RULE FOR ANTIAVOIDANCE PROVISIONS.—The pro-
visions of paragraph (6) of section 168(i) of such Code (as added
by subsection (aX1)), and the amendment made by subsection
(b)X1), shall apply to leases entered into after February 19, 1982,
in taxable years ending after such date.

(5) SPECIAL RULE FOR MASS COMMUTING VEHICLES.—The
amendments made by this section (other than section 168(i) (1)
and (7) of such Code, as added by subsection (aX1)) and section
209 shall not apply to qualified leased property described in sec-
tion 168(fX8XDXV) of such Code (as in ef?‘:ct after the amend-
ments made by this section) which—

(A) is placed in service before January 1, 1988, or
(B) is placed in service after such date—

(i{ipursuant to a binding contract or commitment en-
tered into before April 1, 1983, and

(it) solely because of conditions which, as determined
by the Secretary of the Treasury or his delegate, are not
within the control of the lessor or lessee.
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(6) QUALIFIED LESSEE DEFINED.—

(A) IN GENERAL.—The term ‘qualified lessee’’ means q
taxpayer which is a lessee of an agreement to which section
168(f(8XA) of such Code applies and which—

(i) had net operating losses in each of the three most
recent taxable years ending before July 1, 1982, and
had an aggregate net operating loss for the five most
recent taxable years ending before July 1, 1982, and

(ii) which uses the property subject to the agreement
to manufacture and produce within the United States
a class of products in an industry with respect to
which—

(I) the taxpayer produced less than 5 percent of
the total number of units (or value) of such prod.
ucts during the period covering the three most
recent taxable years of the taxpayer ending before
July 1, 1982, and

(II) four or fewer United States persons (includ-
ing as one person an affiliated group as defined in
section 1504(a)) other than the taxpayer manufac-
tured 85 percent or more of the total number of all
units (or value) within such class of products man-
ufactured and produced in the United States
during such period.

(A(B) CLass orF propucts.—For purposes of subparagraph

)—

(i) the term “class of products’ means any of the cat-
egories designated and numbered as a ‘‘class of prod-
ucts” in the 1977 Census of Manufacturers compiled
and published by the Secretary of Commerce under title
13 of the United States Code, and

(it) information—

(I) compiled or published by the Secretary of
Commerce, as part of or in connection with the
Statistical Abstract of the United States or the
Census of Manufacturers, regarding the number of
units (or value) of a class of products manufac
tured .and produced in the United States during
any period, or

(Il) if information under subclause (I) is not
available, so compiled or published with respect to
the number of such units shipped or sold by such
manufacturers during any period,

shall constitute prima facie evidence of the total
number of all units of such class of products manufac
tured and produced in the United States in such
period.

(6) UNDERPAYMENTS OF TAX FOR 1982.—No addition to the tax
shall be made under section 6655 of the Internal Revenue Code
of 1954 (relating to failure by corporation to pay estimated
income tax) for any period before October 15, 1982, with respect
to any underpayment of estimated tax by a taxpayer with re
spect to any tax imposed by chapter 1 of such Code, to the
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extent that such underpayment was created or increased by any
provision of this section.

SEC. 209. REPEAL OF LEASING; SPECIAL RULE FOR LEASES WITH ECONOM-
IC SUBSTANCE.

(a) SPeEciAL RuLE For LEases WiTH ECONOMIC SUBSTANCE.—
Paragraph (8) of section 168(f) (relating to special rules for leasing)
is amended to read as follows:

‘“(8) SPECIAL RULES FOR FINANCE LEASES.—

“CA) IN GENERAL.—For purposes of this title, except as
provided in subsection (i), in the case of any agreement with
respect to any finance lease property, the fact that—

“(i) a lessee has the right to purchase the property at
a fixed price which is not less than 10 percent of the
original cost of the property to the lessor, or

“(ii) the property is of a type not readily usable by
any person other than the lessee,

shall not be taken into account in determining whether
such agreement is a lease.

‘“B) FINANCE LEASE PROPERTY DEFINED.—For purposes of
this section—

“i)) IN GENERAL.—The term ‘finance lease property’
means recovery property which is subject to an agree-
ment which meets the requirements of subparagraph
(C) and—

“‘ which is new section 38 property of the
lessor, which is leased within 3 months after such
property was placed in service, and which, if ac-
quired by the lessee, would have been new section
I8 property of the lessee, or

‘D which was new section 88 property of the
lessee, which is leased within 8 months after such
property is placed in service by the lessee, and with
respect to which the adjusted basis of the lessor
does not exceed the adjusted basis of the lessee at
the time of the lease.

“Gii) ONLY 40 PERCENT OF THE LESSEE'S PROPERTY
MAY BE TREATED AS QUALIFIED.—The cost basis of all
finance lease property (determined without regard to
this clause)—

“D0 which is placed in service during any calen-
dar year beginning before January 1, 1986, and

“‘7). with respect to which the taxpayer is a
lessee,

shall not exceed an amount equal to 40 percent of the
cost basis of the taxpayer's qualified base property
placed in service during such calendar year.

“liii) ALLOCATION OF DISQUALIFIED BASIS.—The cost
basis not treated as finance lease property under clause
(ii) shall be allocated to finance lease property for such
calendar year (determined without regarfteo clause (ii)
in reverse order to when the agreement described in
sub%aragraph (A) with respect to such property was en-
tered into.
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“ltiv) CERTAIN PROPERTY MAY NOT BE TREATED AS FI-
NANCE LEASE PROPERTY.—The term ‘finance lease prop-
erty’ shall not include recovery property—

“t) which is a qualified rehabilitated building
(within the meaning of section 48(gk1)),

“dD which is public utility property (within the
meaning of section 167(IX3XA)),

“'7l) which is property with respect to which a
deduction is allowable by reason of section 291(b),

“AV) with respect to which the lessee of the
property under the agreement described in subpara-
graph (A) is a nonqualified tax-exempt organiza-
tion, or

‘CV) property with respect to which the user of
such property is a person (other than a United
States person) not subject to United States tax on
income derived from the use of such property.

“(v) QUALIFIED BASE PROPERTY.—For purposes of this
subparagraph, the term ‘qualified base property’ means
pr}c:pe’:ty placed in service during any calendar year
which—

“I) 1s new section 38 property of the taxpayer,

“dl) is finance lease property (not described in
subclause (I)) with respect to which the taxpayer is
the lessee, or

“aI) is designated leased property (other than
property described in subclause (I) or (II)) with re-
spect to which the taxpayer is the lessee.

Any designated leased property taken into account by
any lessee under the preceding sentence shall not be
taken into account by the lessor in determining the les-
sor's qualfied base property. The lessor shall provide
the lessee with such information with respect to the
cost basis of such property as is necessary to carry out
the purposes of this clause.

“(vi) DEFINITION OF DESIGNATED LEASED PROPERTY.—
For purposes of this subparagraph, the term ‘designat-
ed leased property’ means property—

“(I) which is new section 38 property,

“1) which is subject to a lease with respect to
which the lessor of the property is treated (without
regard to this paragraph) as the owner of the prop-
erty for Federal tax purposes,

“dII) with respect to which the term of the lease
to which such property is subject is more than 50
percent of the present class life (or, if no present
class life, the recovery period under subsection (a)
of such property, and

“0V) which the lessee designates on his return
as designated leased property.

“vii) DEFINITION; SPECIAL RULES.—For purposes of
this subparagraph—
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“() NEw SECTION 38 PROPERTY DEFINED.—The
term ‘new section 38 property’ has the meaning
given such term by sectwn 48(0).

“‘f) LESSEE LIMITATION NOT TO APPLY TO CER-
TAIN FARM PROPERTY.—Clause (ii) shall not apply
to any property which is used for farming purposes
(within thp: meaning of section 2032A(eX5)) and
which is placed in service during the taxable year
but only if the cost basis of such property, when
added to the cost basis of other finance lease prop-
erty used for such purpose does not exceed $150,000
(determined under rules similar to the rules of sec-
tion 209(dX1XB) of the Tax Equity and Fiscal Re-
sponsibility Act of 1982).

“dIIl) PROPERTY PLACED IN SERVICE.—For pur-
poses of this title (other than clause (i), any finance
lease property shall be deemed originally placed in
service not earlier than the date such property is
used under the lease.

“(C) AGREEMENTS MUST MEET CERTAIN REQUIREMENTS.—
The requirements of this subparagraph are met with respect
to any agreement if—

“ti) LESSOR REQUIREMENT.—Any lessor under the
agreement must be—

“) a corporation (other than an electing small
business corporation within the meaning J;g section
1371(b) or a personal holding company within the
meaning of section 542(a)),

“aD) a partnership all of the partners of which
are co?oratwns described in subclause (I), or

“ar ntor trust with respect to which the
grantor and all the beneficiaries of the trust are
described in subclause (I) or (Il).

“(ii) CHARACTERIZATION OF AGREEMENT.—The parties
fo the agreement characterize such agreement as a
ease.

“Giit) AGREEMENT CONTAINS CERTAIN PROVISIONS.—
The agreement contains the prouvision described in
clause (i) or (i) of subparagraph (A), or both.

“Gv) For }{Jumoses of this title (determined without
regard to the prouvisions described in clause (iii)), the
agreement would be treated as a lease and the lessor
under the agreement would be treated as the owner of
the property.

“CD) PARAGRAPH NOT TO APPLY TO AGREEMENTS BETWEEN
RELATED PERSONS.—This paragraph shall not apply to any
agreement if the lessor and lessee are both persons who are
members of the same affiliated group (within the meaning
of subsection (a) of section 1504 and determined without
regard to subsection (b) of section 1504).

“(E) NONQUALIFIED TAX-EXEMPT ORGANIZATION.—

“a4) In GENERAL. —The term ‘nonqualified tax-exempt
organization’ means, with re fect to any agreement to

which subparagraph (A) applies, any organization (or
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. predecessor organization which was engaged in sub-
stantially similar activities) which was exempt from
taxation under this title at any time during the 5-year
period ending on the date such agreement was entered
into.

“lit) SPECIAL RULE FOR FARMERS' COOPERATIVES.—
The term ‘nonqualified tax-exempt organization’ shall
not include any farmers’ cooperative organization
which is described in section 521 whether or not
exempt from taxation under section 521.

“(iit) SPECIAL RULE FOR PROPERTY USED IN UNRELAT-
ED TRADE OR BUSINESS.—An organization shall not be
treated as a nonqualified tax-exempt organization with
respect to any property if such property is used in an
unrelated trade or business (within the meaning of sec-
tion 513) of such organization which is subject to tax-
ation under section 511.

‘“(F) CROSS REFERENCE.—

“For special recapture in case where lessee acquires financed recovery
property, see section 1245."”

(b) SPECIAL LIMITATIONS ON FINANCE LEASE PROPERTY.—Subsec-
tion (i) of section 168 (relating to limitations and additional require-
ments with respect to leases) is amended to read as follows:

“(i) LIMITATIONS RELATING TO LEASES OF FINANCE LEASE PRoOP-
ERTY.—For purposes of this subtitle, in the case of finance lease
property, the following limitations shall apply:

“(1) LESSOR MAY NOT REDUCE TAX LIABILITY BY MORE THAN 50
PERCENT.—

“CtA) IN GENERAL.—The aggregate amount allowable as
deductions or credits for any taxable year which are alloca-
ble to all finance lease property with respect to which the
taxpayer is the lessor may not reduce the liability for tax of
the taxpayer for such taxable year (determined without
regard to finance lease items) by more than 50 percent of
such liability.

“(B) CARRYOVER OF AMOUNTS NOT ALLOWABLE AS DEDUC-
TIONS OR CREDITS.—Any amount not allowable as a deduc-
tion or credit under subparagraph (A)—

“lt) may be carried over to any subsequent taxable
year, and

“(ii) shall be treated as a deduction or credit alloca-
ble to finance lease property in such subsequent taxable
year.

“lC) ALLOCATION AMONG DEDUCTIONS AND CREDITS.—The
Secretary shall prescribe regulations for determining the
amount—

“G) of any deduction or credit allocable to finance
lease property for any taxable year to which subpara-
graph (A) applies, and .

“(ii) of any carryover of any such deduction or credit
under subparagraph (B) to any subsequent taxable
year.
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‘YD) LIABILITY FOR TAX AND FINANCE LEASE ITEMS DE-
FINED.—For purposes of this paragraph—

“(i) LIABILITY FOR TAX DEFINED.—Except as provided
in this subparagraph, the term ‘liability for tax’ means
the tax imposefl?y this chapter, reduced by the sum of
the credits allowable under subpart A of part IV of
subchapter A of this chapter.

“(ii) FINANCE LEASE ITEMS DEFINED.—The term ‘fi-
nance lease items’ means any of the following items
which are properly allocable to finance lease property
with respect to which the taxpayer is the lessor:

“D Any deduction or credit allowable under this
chapter (other than any deduction for interest).

“aII) Any rental income received by the taxpayer
from any lessee of such property.

“‘cf) Any interest allowable as a deduction
under this chapter on indebtedness of the taxpayer
(or any related person within the meaning of sub-
section (eX4XD)) which is paid or incurred to the
lessee of such property (or any person so related to
the lessee).

“tiii) CERTAIN TAXES NOT INCLUDED.—The term ‘tax
imposed by this chapter’ shall not include any tax
treated as not imposed by this chapter under the last
sentence of section 53(a) (other than the tax imposed by
section 56).

“CE) CERTAIN SAFE HARBOR LEASE PROPERTY TAKEN INTO
AccoUNT.—Under regulations prescribed by the Secretary,
deductions and credits and safe harbor lease items which
are allocable to sc;fe harbor lease property to which this
paragraph (as in effect for taxable years beginning in 1983)
afplies shall be taken into account for purposes ZF applying
thi

is paragraph.

“@2) .KX’ESTMENT CREDIT ALLOWED ONLY OVER 5-YEAR
PERIOD.—In the case of any credit which would otherwise be al-
lowable under section 38 with respect to any finance lease prop-
erty for any taxable year (determined without regard to this
paragraph), only 20 percent of the amount of such credit shall
be allowable in such taxable year and 20 percent of such
amount shall be allowable in each of the succeeding 4 taxable
years.

“(3) COMPUTATION OF TAXABLE INCOME OF LESSEE FOR PUR-
POSES OF PERCENTAGE DEPLETION.—

“‘A) IN GENERAL.—For purposes of section 613 or 613A,
the taxable income of any taxfayer who is a lessee of any
financed recovery property shall be computed as if the tax-
payer was the owner of such property, except that the
amount of the deduction under subsection (a) of this section
shall be determined after application of paragraph (2) of
this subsection.
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‘““B) Coordination with crude oil windfall profit tax.—
Section 4988(bX3XA) shall be applied without regard to sub-
ragraph (A).
“t4) LIMITATIONS.—
‘“CA) TERMINATION OF CERTAIN PROVISIONS.—

“li) PARAGRAPH (1).—Paragraph (1) shall not apply
to property placed in service after September 30, 1985,
in taxable years beginning after such date.

“(ii) PARAGRAPH (2).—Paragraph (2) shall not apply
to property placed in service after September 30, 1985.

‘“UB) CERTAIN FARM PROPERTY.—This subsection shall not
apply to property which is used for farming purposes
(within the meaning of section 2032A(eX5)) and which is
placed in service during the taxable year but only if the
cost basis of such property, when added to the cost basis of
other finance lease property used for such purpose, does not
exceed $150,000 (determined under rules similar to the
rules of section 209(dX1XB) of the Tax Equity and Fiscal
Responsibility Act of 1982).”

(c) DEFINITION OF NEw SEcTION 38 PROPERTY.—Subsection (b) of
section 48 (defining new section 38 property) is amended by adding
at the end thereof the following new sentence: ‘“For purposes of de-
termining whether section 38 property subject to a lease is new sec-
tion 38 property, such ﬁroperty shall be treated as originally placed
in service not earlier than the date such property is used under the
lease but only if such property is leased within 3 months after such
property is placed in service.”

(d) EFFECTIVE DATES.—

(1) SUBSECTION (a).—

(A) IN GENERAL.—Except as provided in subparagraph (B)
and paragraph (2), the amendments made by this section
sl;gél apply to agreements entered into after December 31,
1983.

(B) SPECIAL RULE FOR FARM PROPERTY AGGREGATING
$150,000 OR LESS.—

(i) IN GENERAL.—The amendments made by subsec-
tion (a) shall also apply to any agreement entered into
after July 1, 1982, and before January 1, 198}, if the
property subject to such agreement is section 38 proper-
ty which is used for farming purposes (within the
meaning of section 2032A(eX5)).

(ii) $150,000 LiMITATION.—The provisions of clause (i)
shall not apply to any agreement if the sum of—

(I) the cost basis of the property subject to the
agreement, plus

(II) the cost basis of any property subject to an
agreement to which this subparagraph previously
applied, which was entered into during the same
calendar year, and with respect to which the lessee
was the lessee of the agreement described in sub-

clause (I) (or any related person within the mean-
ing of section 168(eX4)D)),
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exceeds $150,000. For purposes o[ subclause (II), in the
case of an individual, there shall not be taken into ac-
count any afreement of any individual who is a related
person involving property which is used in a trade or
business of farming of such related person which is
separate from the trade or business of farming of the
lessee described in subclause (I11).
(2) SPECIAL RULE FOR DEFINITION OF NEW SECTION 38 PROPER-
ry.—The amendment made by subsection (c) shall apply to
property placed in service after December 31, 1983.

SEC. 210. MOTOR VEHICLE OPERATING LEASES.

(a) IN GENERAL.—In the case of any qualified motor vehicle agree-
ment, the fact that such agreement contains a terminal rental ad-
justment clause shall not be taken into account in determining
whether such agreement is a lease.

(b) DEFINITIONS.—For purposes of this section—

(1) QUALIFIED MOTOR VEHICLE AGREEMENT.—The term ‘“quali-
fied motor vehicle agreement’ means any agreement with re-
spect to a motor vehicle (including a trailer)—

(A) which was entered into before—
(i) the enactment of any law, or
(ii) the publication by the Secretary of the Treasury
or his delegate of any regulation,
which provides that any agreement with a terminal rental
adjustment clause is not a lease,
(B) with - respect to which the lessor under the agree-
ment—
(i) is personally liable for the repayment of, or
(i1) has pledged property (but only to the extent of the
net fair market value of the lessor’s interest in such
property), other than property subject to the agreement
or property directly or indirectly financed by indebted-
ness secured by property subject to the agreement, as se-
curity for,
all amounts borrowed to finance the acquisition of property
subject to the agreement, and
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(C) with respect to which the lessee under the agreement
uses the property subject to the agreement in a trade or
business or for the production of income.

(2) TERMINAL RENTAL ADJUSTMENT CLAUSE.—The term “termi-
nal rental adjustment clause’’ means a provision of an agree-
ment which permits or requires the rental price to be adjusted
upward or downward by reference to the amount realized by the
lessor under the agreement upon sale or other disposition of
such property.
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PART III—FOREIGN TAX

SEC. 211. FOREIGN TAX CREDIT FOR TAXES ON OIL AND GAS INCOME.

(a) AMENDMENT OF SECTION 907(c)(4) TO RECAPTURE FOREIGN OIL
AND GAS EXTRACTION LOSSES BY RECHARACTERIZING LATER EXx-
TRACTION INcOME.—Paragraph (4) of section 907(c) (relating to cer-
tain losses) is amended to read as follows:

“(4) RECAPTURE OF FOREIGN OIL AND GAS EXTRACTION LOSSES
BY RECHARACTERIZING LATER EXTRACTION INCOME.—

“CA) IN GENERAL.—That portion of the income of the tax-
payer for the taxable year which (but for this paragraph)
would be treated as foreign oil and gas extraction income
shall be treated as income (from sources without the United
States) which is not foreign oil and gas extraction income
to the extent of the excess of—

“li) the aggregate amount of foreign oil extraction
losses for preceding taxable years beginning after De-
cember 31, 1982, over

“Gv) so much of such aggregate amount as was re-
characterized under this subparagraph for preceding
taxable years beginning after December 31, 1982.

‘“UB) FOREIGN OIL EXTRACTION LOSS DEFINED.—

“lt) IN GENERAL.—For purposes of this paragraph,
the term ‘foreign oil extraction loss’ means the amount
by which—

“) the gross income for the taxable year from
sources without the United States and its posses-
sions (whether or not the taxpayer chooses the
benefits of this subpart for such taxable year)
taken into account in determining the foreign oil
acr;d bfas extraction income for such year, is exceed-
e

“ffll) the sum of the deductions properly appor-
tioned or allocated thereto.

“6ii) NET OPERATING LOSS DEDUCTION NOT TAKEN
INTO ACCOUNT.—For purposes of clause (i), the net oper-
ating loss deduction allowable for the taxable year
under section 172(a) shall not be taken into account.

“liii) EXPROPRIATION AND CASUALTY LOSSES NOT
TAKEN INTO ACCOUNT.—For purposes of clause (i), there
shall not be taken into account—

“(I) any foreign expropriation loss (as defined in
section 172(h)) for the taxable year, or

“/) any loss for the taxable year which arises
from fire, storm, shipwreck, or other casualty, or
from theft,
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to the extent such loss is not compensated for by insur-
ance or otherwise.”’

(b) ExTRACTION INCOME REMOVED FrROM FOREIGN OIL RELATED
INcoME.—Paragraph (2) of section 907(c) (defining foreign oil relat-
ed income) is amended to read as follows:

“(2) FOREIGN oIL RELATED INCOME.—The term ‘foreign oil re.
lated income’ means the taxable income derived from sources
outside the United States and its possessions from—

“C(A) the processing of minerals extracted (by the taxpayer
or by any other person) from oil or gas wells into their pri-
mary products,

- ‘B) the transportation of such minerals or primary prod-

ucts,

“CC) the distribution or sale of such minerals or primary
products,

“UD) the disposition of assets used by the taxpayer in the
trade or business described in subparagraph (A), (B), or (C)
or

“(E) the performance of any other related service.”

(c) REPEAL OF SEPARATE APPLICATION OF SEcCTION 904 TO FOR-
EIGN OI1L RELATED INCOME; AMOUNTS TREATED AS FOREIGN TAXEs
ON SucH INCOME.—

(1) IN GENERAL.—Subsection (b) of section 907 (relating to spe-
cial rules in case of foreign oil and gas income) is amendedpteo
read as follows:

“(b) FOREIGN TAXES OoN FOREIGN OIiL RELATED INCOME.—For pur-
poses of this subtitle, in the case of taxes paid or accrued to any for-
eign country with respect to foreign oil related income, the term
‘income, war profits, and excess profits taxes’ shall not include any
amount paid or accrued after December 31, 1982, to the extent that
the Secretary determines that the foreign law imposing such amount
of tax is structured, or in fact operates, so that the amount of tax
imposed with respect to foreign oil related income will generally be
materially greater, over a reasonable period of time, than the
amount generally imposed on income that is neither foreign oil re-
lated income nor foreign oil and gas extraction income. In comput-
ing the amount not treated as tax under this subsection, such
amount shall be treated as a deduction under the foreign law.”

(2) REPEAL OF SEPARATE TREATMENT OF FOREIGN OIL RELATED
Loss.—Subsection (f) of section 904 (relating to recapture of
overall foreign loss) is amended by striking out paragraph (4)
and redesignating paragraphs (5) and (6) as paragraphs (4) and
(5), respectively.

(d) CARRYBACK AND CARRYOVER OF DISALLOWED CREDITS; TRANSI-
TIONAL RULES.—

(1) TRANSITIONAL RULES.—Subsection (e) of section 907 (relat-
ing to transitional rules) is amended to read as follows:

“le) TRANSITIONAL RULES.—

‘““1) CREDITS ARISING IN TAXABLE YEARS BEGINNING BEFORE
JANUARY 1, 1983.—The amount of taxes paid or accrued in any
taxable year beginning before January 1, 1983 (hereinafter in
this paragraph referred to as the ‘excess credit year’) which
under section 904(c) or 907(f) may be deemed paid or accrued in
a taxable year beginning after December 31, 1982, shall not
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exceed the amount which could have been deemed paid or ac-
crued if sections 907(b), 907(f), and 904(fX}) (as in effect on the
day before the date of the enactment of the Tax FEquity and
Fiscal Responsibility Act of 1982) remained in effect for taxable
years beginning after December 31, 1982.

“U2) CARRYBACK OF CREDITS ARISING IN TAXABLE YEARS BEGIN-
NING AFTER DECEMBER 31, 1982.—The amount of the taxes paid
or accrued in a taxable year beginning after December 31, 1982,
which may be deemed paid or accrued under section 904(c) or
907(f) in a taxable year beginning before January 1, 1983, shall
not exceed the amount which could have been deemed paid or
accrued if sections 907(b), 907(f), and 904(fX}) (as in effect on
the day before the date of the enactment of the Tax Equity and
Fiscal Responsibility Act of 1982) remained in effect for taxable
years beginning after December 31, 1982.”

(2) REPEAL OF 2-PERCENT LIMITATION ON CARRYBACK AND CAR-
RYOVER OF DISALLOWED EXTRACTION TAXES.—

(A) IN GENERAL.—Paragraph (1) of section 907(f) (relating
t?l carryback and carryover of disallowed credits) is amend-
e —

(i) by striking out ‘“so much of such excess as does
not exceed 2 percent of foreign oil and gas extraction
income for such taxable year” and inserting in lieu
thereof ‘“such excess”,

(it) by striking out the last sentence.

(B) TECHNICAL AMENDMENTS.—
(1) Subparagraph (B) of section 907(fX2) is amended—
(I) by striking out ‘“‘on taxes paid or accrued with
respect to foreign oil related income’’, and
(Il) by striking out ‘“with respect to such income’’
in clause (i).

(iv) Subparagraph (A) of section 907(fX3) is amended
by striking out “with respect to oil-related income’.

(iii) Subparagraph (B) of section 907(fX3) is amended
by striking out “oil-related’’.

(e) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
amendments made by this section shall apply to taxable years
beginning after December 31, 1982.

(2) RETENTION OF OLD SECTIONS 907(b) AND 904(f)(4) WHERE
TAXPAYER HAD FOREIGN LOSS FROM AN ACTIVITY NOT RELATED
TO OIL AND GAS.—If, after applying old sections 907(b) and
904(fX4) to a taxable year beginning before January 1, 1983, the
taxpayer had a foreign loss attributable to activities not taken
into account in determining foreign oil related income (as de-
fined in old section 907(cX2)), such loss shall not be recaptured
from foreign oil related income more rapidly than ratably over
the 8-year period beginning with the first taxable year begin-
ning after December 31, 1982. For purposes of the preceding sen-
tence, an ‘“old" section is such section as in effect on the day
before the date of the enactment of this Act.
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SEC. 212. CURRENT TAXATION OF FOREIGN OIL RELATED INCOME OF CON.
TROLLED FOREIGN CORPORATIONS.

(a) FOREIGN OIL RELATED INCOME ADDED TO CURRENTLY TAXED
AMOUNTS.—Subsection (a) of section 954 (defining foreign base com-
pany income) is amended by adding at the end thereof the following
new paragraph:

“l5) the foreign base company oil related income for the tax-
able year (determined under subsection (h) and reduced as pro-
vided in subsection (bX5).”

(b) SPECIAL RULES.—

(1) ALLOWANCE OF DEDUCTIONS AGAINST FOREIGN BASE COMPA-
NY OIL RELATED INCOME.—Paragraph (5) of section 954(b) is
amended by striking out ‘“and the foreign base company ship-
ping income’ and inserting in lieu thereof *, the foreign base
company shipping income, and the foreign base company oil re-
lated income’.

(2) PREEMPTION OF FOREIGN BASE COMPANY OIL RELATED
INCOME.—Subsection (b) of section 954 is amended by adding at
the end thereof the following new paragraph:

‘“C8) FOREIGN BASE COMPANY OIL RELATED INCOME NOT TREAT-
ED AS ANOTHER KIND OF BASE COMPANY INCOME.—Income of a
corporation which is foreign base company oil related income
shall not be considered foreign base company income of such
corporation under paragraph (1), (2), or (3) of subsection (a).”

(c) DEFINITION OF FOREIGN BaASE CoMPANY OIL RELATED
INcoME.—Section 954 (relating to foreign base company income) is
amended by adding at the end thereof the following new subsection:

“th) FOREIGN BASE CoMPANY OIL RELATED INCOME.—For pur-
poses of this section—

“(1) IN GENERAL.—Except as otherwise provided in this sub-
section, the term ‘foreign base company oil related income’
means foreign oil related income (within the meaning of section
907(cX2)) other than income derived from a source within a for-
eign country in connection with—

“CA) oil or gas which was extracted from an oil or gas
well located in such foreign country, or

‘““B) oil, gas, or a primary product of oil or gas which is
sold by the foreign corporation or a related person for use
or consumption within such country or is loaded in such
cou;ztry on a vessel or aircraft as fuel for such vessel or air-
craft.

“C9) PARAGRAPH (1) APPLIES ONLY WHERE CORPORATION HAS
PRODUCED 1,000 BARRELS PER DAY OR MORE.—

‘“qA) IN GENERAL.—The term ‘foreign base company oil re-
lated income’ shall not include any income of a foreign cor-
poration if such corporation is not a large oil producer for
the taxable year.

‘““‘B) LARGE oIL PRODUCER.—For purposes of subpara-
graph (A), the term ‘large oil producer’ means any corpora
tion if, for the taxable year or for any preceding taxable
year, the average daily production of foreign crude oil and
natural gas of the related group which includes such corpo-
ration equaled or exceeded 1,000 barrels.
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““C) RELATED GROUP.—The term ‘related group’ means a
group consisting of the foreign corporation and any other
person who is a related person with respect to such corpora-
tion.

‘YD) AVERAGE DAILY PRODUCTION OF FOREIGN CRUDE OIL
AND NATURAL GAS.—For purposes of this paragraph, the
average daily production of foreign crude oil or natural gas
of any related group for any taxable year (and the conver-
sion of cubic feet ofp natural gas into barrels) shall be deter-
mined under rules similar to the rules of section 613A
except that only crude oil or natural gas from a well locat-
ed outside the United States shall be taken into account.”

(d) EXCEPTION FrROM FOREIGN BASE CoMPANY INCOME FOR CER-
TAIN FOREIGN CORPORATIONS Not To ArpLy.—Paragraph (4) of sec-
tion 954(b) is amended by adding at the end thereof the following
new sentence: “The preceding sentence shall not apply to foreign
base company oil related income described in subsection (a)X5).”

(e) CONFORMING AMENDMENTS.—Subsection (a) of section 954 is
amended by striking out “and’ at the end of paragraph (3), and by
striking out the period at the end of paragraph (4) and inserting in
lieu thereof”, and’

(f) EFFECTIVE DATE.—The amendments made by this section shall
apply to taxable years of foreign corporations beginning after De-
cember 31, 1982, and to taxable years of United States shareholders
indwhich, or with which, such taxable years of foreign corporations
end. .

SEC. 213. POSSESSION TAX CREDIT; INCOME TAX LIABILITY INCURRED TO

THE VIRGIN ISLANDS.

(a) PosSEsSION Tax CREDIT.—

(1) ACTIVE TRADE OR BUSINESS REQUIREMENT.—Paragraph (2)
of section 936(a) (relating to conditions which must be satisfied)
is amended—

(A) by striking out “50 percent’ in subparagraph (B) and
inserting in lieu thereof ‘65 percent’, anfa

(B) by adding at the end thereof the following new sub-

. i
“0 NSITIONAL RULE.—In applying subparagraph (B)
with respect to taxable years beginning after December 31,
1982, and before January 1, 1985, the following percentage
shall be substituted for ‘65 percent’”

“For taxable years begin-

ning in calendar year: The percentage tax is:
JGBS.....coeeceeereceeecestestee ettt se et e st s e e tanae s aee 55
TGBhueneeeeeeeeeeeeeevcrsree et ss s stene st snemenaesassnans 60"

(2) INCOME ATTRIBUTABLE TO CERTAIN INTANGIBLE PROPER-
TY.—Section 936 (relating to Puerto Rico and ession tax
credit) is amended by adding at the end thereof the following
new subsection:

“th) TAx TREATMENT OF INTANGIBLE PROPERTY INCOME. —

““1) IN GENERAL.—

“CfA) INCOME ATTRIBUTABLE TO SHAREHOLDERS.—The in-
tangible property income of a corporation electing the appli-
cation ofPthis section for any taxable year shall ie included
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on a pro rata basis in the gross income of all shareholders
of such electing corporation at the close of the taxable year
of such electing corporation as income from sources within
the United States for the taxable year of such shareholder
in which or with which the taxable year of such electing
corporation ends.

(B) EXCLUSION FROM THE INCOME OF AN ELECTING COR-
PORATION.—Any intangible property income of a corpora-
tion electing the application of this section which is includ-
ed in the gross income of a shareholder of such corporation
by reason of subparagraph (A) shall be excluded from the
gross income of such corporation.

“(2) FOREIGN SHAREHOLDERS; SHAREHOLDERS NOUT SUBJECT TO
TAX.—

“CfA) IN GENERAL.—Paragraph (1XA) shall not apply with
respect to any shareholder—

“(i) who is not a United States person, or

“(it) who is not subject to tax under this title on in-
tangible property income which would be allocated to
such shareholder (but for this subparagraph).

“UB) TREATMENT OF NONALLOCATED INTANGIBLE PROPER-
TY INCOME.—For purposes of this subtitle, intangible prop-
erty income o{ a corporation electing the application of this
section which is not included in the gross income of a
.lejzreholder of such corporation by reason of subparagraph

“a) shall be treated as income from sources within
the United States, and

“(ii) shall not be taken into account under subsection
(aX?2).

“(3) INTANGIBLE PROPERTY INCOME.—For purposes of this sub-
section—

“YA) IN GENERAL.—The term ‘intangible property income’
means the gross income of a corporation attributable to any
intangible property other than intangible property which
has been licensed to such corporation since prior to 1948
and is in use by such corporation on the date of the enact-
ment of this subparagrapf.

“UB) INTANGIBLE PROPERTY.—The term ‘intangible prop-
erty’ means any—

“li) patent, invention, formula, process, design, pat-
tern, or know-how;

“lii) copyright, literary, musical, or artistic composi-
tion,

‘“UGiii) trademark, trade name, or brand name;

“Giv) franchise, license, or contract;

“@v) method, program, system, procedure, campaign,
survey, study, forecast, estimate, customer list, or tech-
nical data; or

‘i) any similar item,

which has substantial value independent of the services of
any individual. .

“C) EXCLUSION OF REASONABLE PROFIT.—The term ‘n-

tangible property income’ shall not include any portion of



141

the income from the sale, exchange or other disposition of
any product, or from the rendering of services, by a corpora-
tion electing the application of this section which is deter-
mined by the Secretary to be a reasonable profit on the
direct and indirect costs incurred by such electing corpora-
tion which are attributable to such income.

‘YD) RELATED PERSON.—

“ti) IN GENERAL.—A person (hereinafter referred to as
the ‘related person’) is related to any person if—

“(I) the related person bears a relationship to
such person specified in section 267(b) or section
707(bx1), or

‘““TI) the related person and such person are
members of the same controlled group of corpora-
tions.

“i1) SPECIAL RULES.—For purposes of clause (i)—

“I) section 267(b) and section 707(b)1) shall be
applied by substituting ‘10 percent’ for ‘50 percent’,
and

“lI1) section 267(bX3) shall be applied without
regard to whether a person was a personal holding
company or a foreign personal holding company.

‘“YE) CONTROLLED GROUP OF CORPORATIONS.—The term
‘controlled group of corporations’ has the meaning given to
such term by section 1563(a), except that—

“(i) ‘more than 10 percent’ shall be substituted for ‘at
least 80 percent’ and ‘more than 50 percent’ each place
either appears in section 1563(a), and

“(ii) the determination shall be made without regard
to subsections (aX4), (bX2), and (eX3XC) of section 1563.

‘“C4) DISTRIBUTIONS TO MEET QUALIFICATION REQUIREMENTS.—
“CcA) IN GENERAL.—If the Secretary determines that a cor-
poration does not satisfy a condition specified in subpara-
graph (A) or (B) of subsection (aX2) for any taxable year by
reason of the exclusion from gross income under paragraph
(1XB), such corporation shall nevertheless be treated as sat-
isfying such condition for such year if it makes a pro rata
distribution of property after the close of such taxable year
to its shareholders (designated at the time of such distribu-
tion as a distribution to meet qualification requirements)
with respect to their stock in an amount which is equal
to—

“G) if the condition of subsection (aX2XA) is not sat-
isfied, that portion of the gross income for the period
described in subsection (aX2XA)—

“) which was not derived from sources within a
possession, and

“dI) which exceeds the amount of such income
for such period which would enable such corpora-
tion to satisfy the condition of subsection (aX2XA),

“Gii) if the condition of subsection (aX2XB) is not sat-
isfied, that portion of the gross income for such
period—
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“) which was not derived from the active con-
du::it of a trade or business within a possession,
an

“adI) which exceeds the amount of such income
for such period which would enable such corpora-
tion to satisfy the conditions of subsection (aX2XB),
or

“Giii) if neither of such conditions is satisfied, that
portion of the gross income which exceeds the amount
of ﬁross income for such period which would enable
such corporation to satisfy the conditions of subpara-

graghs (A) and (B) of subsection (a)?2).

‘“YB) EFFECTIVELY CONNECTED INCOME.—In the case of a
shareholder who is a nonresident alien individual or a for-
eign corporation, trust, or estate, any distribution described
in subparagraph (A) shall be treated as income which is ef-
fectively connected with the conduct of a trade or business
conducted through a permanent establishment of such
shareholder within the United States.

“(C) DISTRIBUTION DENIED IN CASE OF FRAUD OR WILLFUL
NEGLECT.—Subparagraph (A) shall not apply to a corpora-
tion if the determination of the Secretary described in sub-
paragraph (A) contains a finding that the failure of such
corporation to satisfy the conditions in subsection (aX?2) was
due in whole or in part to fraud with intent to evade tax or
willful neglect on the part of such corporation.

“(5) ELECTION OUT.—

“CA) IN GENERAL.—The rules contained in paragraphs (1)
through (4) do not apply for any taxable year if an election
pursuant to subparagraph (F) is in effect to use one of the
methods specified in subparagraph (C).

“(B) ELIGIBILITY.—

“ti) REQUIREMENT OF SIGNIFICANT BUSINESS PRES-
ENCE.—An election may be made to use one of the
methods specified in subparagraph (C) with respect to a
product or type of service only ifezn electing corporation

has a signif}'cant business presence in a possession with
respect to such product or type of service. An election
may remain in effect with respect to such product or
type of service for any subsequent taxable year only if
such electing corporation maintains a significant busi-
ness presence in a possession with respect to such prod-
uct or type of service in such subsequent taxable year.
If an election is not in effect for a taxable year because
of the preceding sentence, the electing corporation shall
be deemed to have revoked the election on the first day
of such taxable year.

“tiv) DEFINITION.—For purposes of this subpara-
graph, an electing corporation has a ‘sifnificant busi-
ness presence’ in a posession for a taxable year with re-
spect to a product or type of seruice if:

. “a) the total production costs (other than direct
material costs and other than interest excluded by
regulations prescribed by the Secretary) incurred by
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the electing corporation in the é)ossession in pro-
ducing units of that product sold or otherwise dis-
posed of during the taxable year by the affiliated
group to persons who are not members of the affili-
ated group are not less than 25 percent of the dif-
ference between (a) the gross receipts from sales or
other di?ositions during the taxable year by the
a{filiate group to persons who are not members of
the affiliated group of such units of the product
produced, in whole or in part, the electing cor-
poration in the possession, and (b) the direct mate-
rial costs of the purchase of materials for such
units of that product by all members of the affili-
ated group from persons who are not members of
the a Ifﬁz liated group; or
“Il) no less than 65 percent of the direct labor
costs of the affiliated group for units of the prod-
uct produced during the taxable year in whole or
in part by the electin corggmtion or for the type
¢Oif service rendered the electing corporation
uring the taxable year, is incurred by the electing
corporation and is compensation for services per-
formed in the possession; or

“dII) with respect to purchases and sales by an
electing corporation of all goods not produced in
whole or in part by any member of the affiliated
group and sold by the electing corporation to per-
soris other than members of the affiliated group,
no less than 65 percent of the total direct labor
costs of the :‘fi'filiated up in connection with all
purchases and sales oﬁ:(z)tch goods sold during the
taxable year by such electing corporation is in-
curred by such electing corporation and is compen-
sation for services per"%rmed in the possession.

Notwithstanding satisfaction of one of the foregoing
tests, an electing corporation shall not be treated as
having a significant business presence in a possession
with respect to a product produced in whole or in part
by the electing corporation in the possession, for pur-
poses of an election to use the method specified in sub-
paragraph (CXii), unless such product is manufactured
or produced in the possession by the electing corpora-
tion within the meaning of subsection (dX1XA) of sec-
tion 954.
“(iii) SPECIAL RULES.—

“T) An electing corporation which produces a
product or renders a type of service in a possession
on the date of the enactment of this clause is not
required to meet the significant business presence
test in a possession with respect to such product or
type of service for its taxable years beginning
before January 1, 1986.

“{II) For purposes of this subparagraph, the costs
incurred by an electing corporation or any other
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member of the affiliated group in connection with
contract manufacturing by a person other than a
member of the affiliated group, or in connection
with a similar arrangement thereto, shall be treat-
ed as direct labor costs of the affiliated group and
shall not be treated as production costs incurred by
the electing corporation in the possession or as
direct material costs or as compensation for serv-
ices performed in the possession, except to the
extent as may be otherwise provided in regulations
rescribed by the Secretary.
“tiv) REGULATIONS.—The Secretary may prescribe reg-
ulations setting forth:

“(D) an appropriate transitional (but not in excess
of three taxable years) significant business presence
test for commencement in a possession of oper-
ations with respect to products or types of service
after the date of the enactment of this clause and
not described in subparagraph (BXiiixXI),

“(I) a significant business presence test for other
appropriate cases, consistent with the tests speci-
fil;d in subparagraph (BXii),

“aIID) rules for the definition of a product or type
of service, and

“IV) rules for treating components produced in
whole or in part by a related person as materials,
and the costs (including direct labor costs) related
thereto as a cost of materials, where there is an in-
dependent resale price for such components or
wfere otherwise consistent with the intent of the
substantial business presence tests.

“‘C) METHODS OF COMPUTATION OF TAXABLE INCOME.—If
an election of one of the following methods is in effect pur-
suant to subparagraph (F) with respect to a product or type
gf service, an electing corporation shall compute its income

erived from the active conduct of a trade or business in a
possession with respect to such product or type of seruvice in
accordance with the method which is elected.p

“(i) COST SHARING.—

“‘I) PAYMENT OF COST SHARING.—If an election
of this method is in effect, the electing corporation
must make a payment for its share of the cost (if
any) of product area research which is paid or ac-
crued by the affiliated group during that taxable
year. Such share shall not be less than the same
proportion of the cost of such product area re-
search which the amount of ‘possession sales’ bears
to the amount of ‘total sales’ of the affiliated
group. The cost of product area research paid or
accrued solely by the electing corporation in a tax-
able year (excluding amounts paid directly or indi-
rectly to or on behalf of related persons and ex-
cluding amounts paid under any cost sharing
agreements with related persons) will reduce (but
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not below zero) the amount of the electing corpora-
tion’s cost sharing payment under this method for
that year.

“la) PrRODUCT AREA RESEARCH.—For pur-
poses of this section, the term ‘product area re-
search’ includes (notwithstanding any provi-
sion to the contrary) the research, development
and experimental costs, losses, expenses and
other related deductions—including amounts
paid or accrued for the performance of re-
search or similar activities by another person;
qualified research expenses within the mean-
ing of section 44F(b); amounts paid or accrued
for the use of, or the right to use, research or
any of the items specified in subsection
(hX3XBXi); and a proper allowance for
amounts incurred for the acquisition of any of
the items specified in subsection (hX3XBXi)—
which are properly apportioned or allocated to
the same product area as that in which the
electin% corporation conducts its activities, and
a ratable part of any such costs, losses, ex-
penses and other deductions which cannot
definitely be allocated to a particular product
area.

“b) AFFILIATED GRoOUP.—For purposes of
this subsection, the term ‘affiliated group’

" shall mean the electing corporation and all

other organizations, trades or businesses
(whether or not incorporated, whether or not
organized in the United States, and whether
or not affiliated) owned or controlled directly
or indirectly by the same interests, within the
meanir;)g of section 482.

“lc) PosSESSION SALES.—For purposes of this
section, the term ‘possession sales’ means the
aggregate sales or other dispositions for the
taxable year to persons who are not members
(f)f the affiliated group by members of the af-

iliated group of pro£¢cts produced, in whole

or in part, £' the electing corporation in the
possession which are in the same product area
as is used for determining the amount of prod-
uct area research, and of services rendered, in
whole or in part, in the possession in such
product area to persons who are not members
of the affiliated group.

“td) ToraL saLEs.—For purposes of this sec-
tion, the term ‘total sales’ means the aggregate
sales or other dispositions for the taxable year
to flersons ué;w are brezot n;er;:ber; 0 th; affili-
ate up oy memobers of the affiliated grou
of alfro roducts in the same proa/l‘tct areagas g
used /gr determining the amount of product
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area research, and of services rendered in such
product area to persons who are not members
of the %iliated group.

“e) Propucr AREA.—For purposes of this
section, the term ‘product area’ shall be de-
fined by reference to the three-digit classifica-
tion of the Standard Industrial Classification
code. The Secretary may provide for the -
gation of two or more three-digit classi?zca-
tions where appropriate, and for a classifica-
tion system other than the Standard Industri-
al Classification code in appropriate cases.

“dl) EFFECT OF ELECTION. —-g'or purposes of de-
termining the amount of its gross income derived
from the active conduct of a trade or business in a
possession with respect to a product produced by,
or type of service rendered by, the electing corpora-
tion for a taxable year, if an election of this
method is in effect, the electing corporation shall
be treated as the owner (for purposes of obtaining a
return thereon) of intangible property described in
subsection (hX3XBXi) which is related to the units
of the product produced, or type of service ren-

red, the electing corporation. Such electing
corporation shall not be treated as the owner (for
purposes of obtaining a return thereon) of any in-
tangible propert described in  subsection
(hX3XBXii) through (v) (to the extent not described
in subsection (hX3XBXi)) or of any other nonmanu-
facturing intangible. Notwithstanding the preced-
ing sentence, an electing corporation shall be treat-
ed as the owner (for purposes of obtaining a return
thereon) of (a) intangible property which was devel-
oped solely by such corporation in a possession and
is owned by such corporation, (b) intangible pryer—
ty described in subsection (AX3XBXi) acquired by
such corporation from a person who was not relat-
ed to such corporation (or to any person related to
such corporation) at the time of, or in connection
with, such acquisition, and (c) any intanﬁible pro(p
erty described in subsection (hX3XBXii) through (v)
(to the extent not described in subsection
(hX3XBXi)) and other nonmanufacturing intangi-
bles which relate to sales of units of products, or
services rendered, to unrelated persons for ultimate
consumption or use in the possession in which the
electing corporation conducts its trade or business.

“dIl) PAYMENT PROVISIONS.—

“la) The cost sharing payment determined
under subparagraph ( )(z)(f; for any taxable
year shall be made to the person or persons

sﬁecified in subparagraph (CXiXIVXa) not later
than the time prescribed by law for giling the
electing corporation’s return for such taxable
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year (including any extensions thereof). If all
or part of such payment is not timely made,
the amount of the cost sharing payment re-
quired to be paid shall be increased by the
amount of interest that would have been due
under section 6601(a) had the portion of the
cost sharing payment that is not timely made
been an amount of tax imposed this title
and had the last date prescribed for payment
been the due date of the electing corporations’s
return (determined without regard to any ex-
tension thereof). The amount which a cost
sharing payment determined under subpara-
grgph (CXiX1) is increased by reason of the pre-
ceding sentence shall not be treated as a cost
sharing payment or as interest. If failure to
make timely dpayment is due in whole or in
part to fraud or willful nejlect, the electing
corporation shall be deemed to have revoked
the election made under subpa ph (A) on
the first day of the taxable year for which the
cost sharing payment was required.

“b) For purposes of this title, any tax of a
foreign country or possession of the United
States which is paid or accrued with respect to
the payment or receipt of a cost sharing pay-
-ment determined under subparagraph (CXiXI)
or of an amount of increase referred to in sub-
paragraph (CXiXIlIXa) shall not be treated as
income, war profits, or excess profits taxes

id or accrued to a foreign country or posses-
sion of the United States, and no deduction
shall be allowed under this title with respect
to any amounts of such tax so paid or accured.

‘“UIV) SPECIAL RULES.—

“la) The amount of the cost sharing payment
determinred under subparagraph (CXiXI), and
any increase in the amount thereof in accord-
ance with subparagraph (CXiXIIIXa), shall not
be treated as income of the recipient, but shall
reduce the amount of the deductions (and the
amount of reductions in earnings and profits)
otherwise allowable to the appropriate domes-
tic member or members (other than an electing
corporation) (o[ the affiliated group, or, if there
i8 no such domestic member, to the foreign
member or members of such affiliated group
as the Secretary may provide under regula-
tions.

“(b) If an election of this method is in effect,
the electing corporation shall determine its in-
tercompany pricing under the appropriate sec-
tion 482 method, provided, however, that an
electing corporation shall not be denied use of
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the resale price method for purposes of such
intercompany pricing merely because the re-
seller adds more than an insubstantial
amount to the value of the product by the use
of mta%:ble property.

“c) The amount of qualified research ex-
penses, within the meaning of sectzon 44 F, of
any member of the controlled gro o corpo
tions (as defined in section 44 ) of whzch
the electing corporation is a member shall not
be affected by the cost sharing payment re-
quired under this method.

“(ii) PROFIT SPLIT.—

“lN GENERAL RULE.—If an election of this
method is in effect, the electing corporation’s tax-
able income derived from the active conduct of a
trade or business in a possession with respect to
units of a product produced or type of service ren-
dered, in whole or in part, by the electing corpora-
tion shall be equal to 50 percent of the combined
taxable income of the affiliated group (other than
foreign affiliates) derived from covered sales of
units of the product produced or type of service
rendered, in whole or in part, by the electing corpo-
ration in a possession.

“dl) COMPUTATION OF COMBINED TAXABLE
INcoME.—Combined taxable income shall be com-
puted separately for each product produced or type
of service rendered, in whole or in part, by the
electing corporation in a possession. Combined tax-
able income shall be computed (notwithstandin f
any prouision to the contrary) for each such pro
uct or type of service rendered by deducting from
the gross income of the affiliated group (other than
forezgn Jﬁltates) derived from covered sales of
such product or type of service all expenses, losses,
and other deductions properly fportwned or allo-
cated to gross income from such sales or services,
and a ratable part of all expenses, losses, or other
deductions which cannot definitely be allocated to
some item or class of gross income, which are in-
curred by the affiliated group (other than foreign

affiliates). Notwithstanding any other prouvision to
t e contrary, in computing the combined taxable
income for each such product or type of service ren-
dered, the research, development, and experimental
costs, expenses and related deductions for the tax-
able year which would otherwise be apportioned or
allocated to the gross income of the affiliated
group (other than foreign affiliates) derived from
covered sales of such groduct produced or type of
service rendered, in whole or in part, by the elect-
ing corforatzon in a possession, shall not be less
than the same proportion of the amount of the
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share of product area research determined under
subparagraph (CXiXI) (without regard to the third
sentence thereof) in the product area which in-
cludes such product or type of seruvice, that such
ieross income from the product or type of service

ars to such gross income from all products pro-
duced and types of service rendered, in whole or
part, by the electing corporation in a possession.

“Il) DIvISION OF COMBINED TAXABLE INCOME.—
30 percent of the combined taxable income comput-
ed as provided in subparagraph (CXiiXII) shall be
allocated to the electing corporation. Combined
taxable income, computed without regard to the
last sentence of subpara%:aph (CXiiXID), less the
amount allocated to the electing corporation under
the preceding sentence, shall be allocated to the ap-
propriate domestic member or members (other than
any electing corporation) of the affiliated group
and shall be treated as income from sources within
the United States, or, if there is no such domestic
member, to a foreign member or members of such
affiliated up as the Secretary may provide
under regulations.

“MV) CovERED SALES.—For purposes of this

ph, the term ‘covered sales’ means sales by

members of the affilated group (other than fore:
a?iliates) to persons who are not members of the
affiliated group or to foreign affiliates.

‘YD) UNRELATED PERSON.—For purposes of this para-
graph, the term ‘unrelated person’ means any person other
than a person related within the meaning of paragraph
(3XD) to the electing corporation.

‘“YE) ELECTING CORPORATION.—For purposes of this sub-
section, the term ‘electing corporation’ means a domestic
c;{ ration for which an election under this section is in
- effect.

“(F) TIME AND MANNER OF ELECTION; REVOCATION.—

“ti) IN GENERAL.—AnR election under subparagraph
(A) to use one of the methods under subparagraph (C)
shall be made only on or before the due Jc)zate prescribed
by law (including extensions) for filing the tax return
of the electing corporation for its first taxable year be-
ginning after December 31, 1982. If an election of one
of such methods is made, such election shall be bind-
ing on the electing corporation and such method must
be used for each taxable year thereafter until such elec-
tion is revoked by the electing corporation under sub-
paragraph (FXiii). If any such election is revoked by the
electing corporation under subparagraph (FXiii), such
electing corporation may make a subsequent election
under subparagraph (A) only with the consent of the
Secreta%'1

“av) NNER OF MAKING ELECTION.—An election
under subparagraph (A) to use one of the methods
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under subparagraph (C) shall be made by filing a state-
ment to such effect with the return referred to in sub-
paragraph (FXi) or in such other manner as the Secre-
tary may prescribe by regulations.

“(iii) Revocation.—

“d) Except as provided in subparagraph (FXiii)
(Il), an election may be revoked for any taxable
year only with the consent of the Secretary.

‘““TI) An election shall be deemed revoked for the
year in which the electing corporation is deemed to
have revoked such election under subparagraph
(BXi) or (C) GXIID) (a).

“iv) AGGREGATION.—

“‘I) Where more than one electing corporation in
the affiliated group produces any product or ren-
ders any services in the same product area, all
such electing corporations must elect to compute
their taxable income under the same method under
subparagraph (C).

“aII) All electing corporations in the same affili-
ated group that produce any products or render
any services in the same product area may elect,
subject to such terms and conditions as the Secre-
tary may prescribe by regulations, to compute their
taxable income from export sales under a different
method from that used for all other sales and serv-
ices. For this purpose, export sales means all sales
by the electing corporation of products to foreign
persons for use or consumption outside the United
States and its possessions, provided such products
are manufactured or produced in the possession
within the meaning of subsection (dXIXA) of sec-
tion 954, and further provided (except to the extent
otherwise provided by regulations) the income de-
rived by such foreign person on resale of such prod-
ucts (in the same state or in an altered state) is not
included in foreign base company income for pur-
poses of section 95/(a).

“aIl) All members of an affiliated group must
consent to an election under this subsection at
such time and in such manner as shall be pre-
scribed by the Secretary by regulations.

“l6) TREATMENT OF CERTAIN SALES MADE AFTER JULY |,
1982.—

‘“‘A) IN GENERAL.—For purposes of this section, in the
case of a disposition of intangible property made by a corpo-
ration after July 1, 1982, any gain or loss from such dispo-
sition shall be treated as gain or loss from sources within
the United States to which paragraph (5) does not apply.

‘‘B) ExceprioN.—Subparagraph (A) shall not apply to
any disposition by a corporation of intangible property if
such disposition is to a person who is not a related person
to such corporation.
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“/C) PARAGRAPH DOES NOT AFFECT ELIGIBILITY.—This
paragraph shall not apply for purposes of determining
whether the corporation meets the requirements of subsec-
tion (aX2).

“C7) REGULATIONS.—The Secretary shall prescribe such regu-
lations as may be necessary or appropriate to carry out the pur-
poses of this subsection, including rules for the application of
this subsection to income from leasing of products to unrelated
persons.”’

(b) INcoME TAx LiABILITY INCURRED TO THE VIRGIN ISLANDS.—
Section 934 (relating to limitation on reduction in income tax liabil-
ity incurred to the Virgin Islands) is amended—

(1) by striking out ‘50 percent’ in subsection (bX2) and insert-
ing in lieu thereof ‘65 percent’’, and
(2) by adding at the end thereof the following new subsec-
tions:

‘le) TAX TREATMENT OF INTANGIBLE PROPERTY INCOME OF CER-
TAIN DOMESTIC CORPORATIONS.—

“C(1) IN GENERAL.—

“CA) INCOME ATTRIBUTABLE TO SHAREHOLDER.—The in-
tangible property income (within the meaning of section
936(hX3)) for any taxable year of any domestic corporation
which is described in subsection (b) and which is an in-
habitant of the Virgin Islands (within the meaning of sec-
tion 28(a) of the Revised Organic Act of the Virgin Islands
(48 U.S.C. 1642)), shall be included on a pro rata basis in
the gross income of all shareholders of such corporation at
the close of the taxable year of such corporation as income
from sources within the United States fgr the taxable year
of such shareholder in which or with which the taxable
year of such corporation ends.

‘YB) EXCLUSION FROM THE INCOME OF THE CORPORA-
TION.—Any intangible property income of a corporation de-
scribed in subparagraph (A) which is included in the gross
income of a shareholder of such corporation by reason of
subparagraph (A) shall be excluded from the gross income
of such corporation.

“(2) FOREIGN SHAREHOLDERS; SHAREHOLDERS NOT SUBJECT TO
TAX, INHABITANTS OF THE VIRGIN ISLANDS.—

“YA) IN GENERAL.—Paragraph (1XA) shall not apply with
respect to any shareholder—

“(1) who is not a United States person,

“(it) who is not subject to tax under this title on in-
tangible property income which would be allocated to
such shareholder (but for this subparagraph), or

“(1i1) who is an inhabitant of the Virgin Islands.

“UB) TREATMENT OF NONALLOCATED INTANGIBLE PROPER-
TY INCOME.—For purposes of this subtitle, intangible prop-
erty income of a corporation described in paragraph (1XA)
which is not included in the gross income of a shareholder
of such corporation by reason of subparagraph (A)—

“(1) shall be treated as income from sources within
the United States, and
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“lit) shall not be taken into account for purposes of
determining whether the conditions specified in para-
graph (1) or (2) of subsection (b) are satisfied.

“(3) DISTRIBUTION TO MEET QUALIFICATION REQUIREMENTS.—

“ClA) IN GENERAL.—If the Secretary determines that a cor-
poration does not satisfy a condition specified in paragraph
(1) or (2) of subsection (b) for any taxable year by reason of
the exclusion from gross income under paragraph (1XB)
such corporation shall nevertheless be treated as satisfying
such condition for such year if it makes a pro rata distribu-
tion of property after the close of such taxable year to its
shareholders (designated at the time of such distribution as
a distribution to meet qualification requirements) with re-
spect to their stock in an amount which is equal to—

“G) if the condition of subsection (b)1) is not satis-
fied, that portion of the gross income for the period de-
scribed in subsection (bX1)—

“I) which was not derived from sources within
the Virgin Islands, and

“dI) which exceeds the amount of such income
for such period which would enable such corpora-
tion to satisfy the condition of subsection (b)(1),

“ii) if the condition of subsection (bX2) is not satis-
fied, that portion of the aggregate gross income for
such period—

““I) which was not derived from the active con-
duct of a trade or business within the Virgin Is-
lands, and

“dI) which exceeds the amount of such income
for such period which would enable such corpora-
tion to satisfy the conditions of subsection (bX2), or

“tiit) if neither of such conditions is satisfied, that
portion of the gross income which exceeds the amount
of gross income for such period which would enable
such corporation to satisfy the conditions of para-
graphs (1) and (2) of subsection (b).

“(B) EFFECTIVELY CONNECTED INCOME.—In the case of a
shareholder who is a nonresident alien individual, an in-
habitant of the Virgin Islands, or a foreign corporation,
trust, or estate, any distribution described in subparagraph
(A) shall be treated as income which is effectively connected
with the conduct of a trade or business conducted through
a permanent establishment of such shareholder within the
United States.

‘“C) DISTRIBUTION DENIED IN CASE OF FRAUD OR WILLFUL
NEGLECT.—Subparagraph (A) shall not apply to a corpora-
tion if the determination of the Secretary described in sub-
paragraph (A) contains a finding that the failure of such
corporation to satisfy the conditions in subsection (b) was
due in whole or in part to fraud with intent to evade tax or
willful neglect on the part of such corporation.
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“(4) CERTAIN PROVISIONS OF SECTION 936 TO APPLY.—

‘““A) IN GENERAL.—The rules contained in paragraphs (5),
(6), and (?) of section 936(h) shall apply to a domestic corpo-
ration described in paragraph (1XA) 